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Identification

The defining feature of the crime of genocide is the de-
liberate destruction of a group. That the term genocide
denotes group destruction is evident in the term itself:
Sensing that no word captured the horror of Nazi atroc-
ities, Polish attorney Raphael Lemkin coined the term
from the ancient Greek genos (meaning race, nation, or
tribe) and the Latin suffix cide (meaning “killing”)
(1947, p. 147). Article II of the 1948 United Nations
(UN) Convention on the Prevention and Punishment
of the Crime of Genocide (hereinafter referred to as the
1948 UN Genocide Convention) thus describes geno-
cide as the commission of a specified act or acts “with
intent to destroy, in whole or in part, a national, ethni-
cal, racial, or religious group, as such.” Murder moti-
vated by hatred of one person, as opposed to hatred of
the group of which the person is a member, does not
comport with this definition. Nor does the deliberate
starvation of others, unless the perpetrator deprives
victims of food for the purpose of eradicating the group
to which the victims belong. There is no doubt that an
action perpetrated against an individual can be crimi-
nal—in some cases, a crime against humanity. But such
an action could not be genocide, the offense often
called “the crime of crimes.”

The designation of genocide as the supreme crime
recognizes the importance of human grouping. Much
of human rights law focuses on the autonomy, security,
and development of the individual; accordingly, many
human rights norms are intended to protect the indi-
vidual against mistreatment at the hands of those in po-
sitions of power. Yet even classical liberals, whose work
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has provided a philosophical basis for human rights
law, consider an individual’s assimilation into a society
a step toward the realization of individual human dig-
nity. Human beings group together because of shared
ideas and interests, and to work for common goals. The
intentional destruction of a group—the essence of
genocide—warrants the most severe condemnation for
the very reason that it thwarts these ends.

Some have argued that all, or perhaps many,
human collectivities should be counted as among those
groups protected by bans on genocide. The drafters of
the 1948 UN Genocide Convention thought otherwise,
extending protection only to national, ethnical, racial,
and religious groups, and thus excluding other groups,
such as political, cultural, or social groups.

Group membership implies a common identity,
shared attributes, and a sharing of ideas or beliefs with
others. Group members may be linked by a single com-
monality, such as an affinity for jazz piano, or a passion
for the local football team. Groups susceptible to the
possibility of genocidal aggression and protected by the
ban on genocide typically share unique complexes of
traits. Identification denotes the process by which one
of these complexes of shared attributes—this identi-
ty—is recognized. Group nonmembers, as well as
members, participate in this process of creating group
identity. With regard to genocide, the phenomenon of
identification provokes two lines of inquiry: Is it the
victim or the perpetrator of genocide who identifies the
victim as belonging to a group? Does the subjective un-
derstanding of either, or both, suffice to establish group
membership? Ad hoc international tribunals estab-
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Identification

lished in the 1990s, set up to investigate violations of
international criminal law, expressed ambivalence with
regard to these questions.

In what was the first international judgment of
conviction for the crime of genocide, the International
Criminal Tribunal for Rwanda (ICTR) placed emphasis
not on subjective perceptions but on objective factors.
It thus interpreted the UN proscription against geno-
cide to be applicable only to “stable’ groups, constitut-
ed in a permanent fashion,” and to groups whose mem-
bers belong to those groups “automatically, by birth, in
a continuous and irremediable manner” (Prosecutor v.
Akayesu, para. 511). This stable-and-permanent-group
formula, as it came to be known, drew criticism. Many
social scientists as well as biologists have in recent dec-
ades rejected claims that race is fixed and biologically
determined; to the contrary, they have concluded that
attributions of “race” derive from “social myth,”
formed in no small part by subjective perceptions
(UNESCO Statement, 1950, p. 15). By the mid-1990s
Professor Thomas K. Franck had posited a right of indi-
viduals “to compose their own identity by constructing
the complex of loyalty references that best manifest who
they want to be” (Franck, 1996, p. 383). Assignment of
group status based on a search for constant and un-
changing attributes clearly would run counter to this
latter view of group identification as a dynamic process
of social construction. The Rwanda tribunal’s second
decision thus underscored the subjective aspects of
identity and group membership; in attempting to refine
its concept of what constitutes a group, it wrote of “a
group which distinguishes itself, as such (self-
identification); or, a group identified as such by others,
including perpetrators of the crimes (identification by
others)” (Prosecutor v. Kayishema, para. 98). This new
emphasis won praise as “a welcome shift that takes into
account the mutable and contingent nature of social
perceptions, and does not reinforce perilous claims to
authenticity in the field of ethnic and racial identities”
(Verdirame, 2000, p. 594).

The 1948 UN Genocide Convention’s definition of
genocide, it would seem, rested only on the perpetra-
tor’s subjective perception. The UN proscription
against genocide arose of a desire not just to punish
those who succeeded in destroying groups, but more
fundamentally to prevent such destruction from occur-
ring in the future. The convention thus prohibits acts
executed with the intent to destroy, and permits con-
viction even if those acts failed to wreak permanent
harm on a group. The definition speaks of a group not
as an independent and objectively demonstrable ele-
ment, but rather of one’s subjective belief in the exis-
tence of a group as a component of the mens rea (the
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guilty mind) that one must possess before one’s crime
qualifies as genocide. The text of the definition could
be construed to mean that all that matters is the state
of mind of the perpetrator; that is, that the element of
the group is met as long as the perpetrator subjectively
identified the victim as belonging to a group.

Wholly subjective determinations of group status
could lead to absurd results, however. Surely there is
arisk of overinclusion. Imagine a serial killer who, aim-
ing to bring an end to the wearing of earrings, chose
victims solely on the basis of whether they wore ear-
rings. Earring-wearing could then be viewed as the
shared attribute according to which the perpetrator
subjectively grouped persons. To identify as composing
a group persons who have never grouped themselves—
who have never engaged in any of the joint human en-
deavors that the ban on genocide is supposed to
shield—could result in a finding that genocide was
“committed against a group that does not have any real
objective existence” (Schabas, 2000, p. 110). Converse-
ly, there is also a risk of underinclusion. Imagine a de-
fendant who professed to be unaware of victims’ group
membership, who maintained that any such member-
ship was coincidental to any violence that might have
occurred. If all that mattered were the perpetrator’s
state of mind, this kind of testimony alone might lead
to acquittal, even in the face of objective evidence that
victims belonged to an identifiable and protected
group. Decision on whether a defendant possessed the
requisite malevolent intent, therefore, must entail an
examination of more than just the defendant’s own per-
ceptions.

Evidence that relates to the subjective understand-
ings of persons who identify with a group is thus key
to the resolution of a victim’s group status. As in the
case of the perpetrator’s perceptions, however, this cri-
terion of victim perception ought not to provide the ex-
clusive basis for identification. During the first fifty
years that followed World War 11, in the absence of any
treaty that defined crimes against humanity, groups
that had been the objects of certain kinds of violence
endeavored to have their sufferings recognized as the
aftereffects of genocide; even into the twenty-first cen-
tury, conventional wisdom reserves its harshest con-
demnation for persons labeled génocidaires. But a desire
to establish that victims belonged to a group protected
by bans on genocide, and thus that their sufferings con-
stituted a byproduct of genocide, could distort testimo-
ny regarding commonalities. In contrast with this risk
of overinclusion, there is, again, a risk of underinclu-
sion. Victims unaware that they were targeted because
the perpetrator believed that they belonged to a
group—victims who may not, in fact, have belonged to
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any such group—would be unable to establish that
they suffered harm on account of the perpetrator’s
group loathing.

Early tribunal judgments were not oblivious to
these concerns; even those that emphasized one type
of evidence gave at least passing attention to other
types. Group status in the twenty-first century is deter-
mined by the comprehensive examination of a particu-
lar context. Considerable weight is placed on subjective
perceptions. The defendant’s understanding, mani-
fested both by the defendant’s testimony at trial and by
things the defendant has written or told others, receives
careful scrutiny. Also receiving careful scrutiny is testi-
mony that victims saw themselves as belonging to a
group, or that other group members claimed a victim
as one of their own. Contextual inquiry likewise looks
to objective indicators. The Rwanda tribunal, for exam-
ple, recognized Tutsi as a group, in no small part be-
cause of the evidence adduced regarding identity cards
that the Rwandan government had issued, cards that
perpetrators used to confirm cardholders’ ethnicity, as
a means to select whom to victimize (Prosecutor v.
Akayesu, paras. 83, 122-123, 170, 702; Prosecutor v.
Kayishema, paras. 523-526). Similarly, the Internation-
al Criminal Tribunal for the Former Yugoslavia, even
as it refused to look for “scientifically irreproachable
criteria,” found objective evidence of victims' group
status in the Yugoslav Constitution’s description of
Bosnian Muslims as a “nation” (Prosecutor v. Krstic,
paras. 70, 559). Both tribunals relied on expert sociohi-
storical testimony to bolster their conclusions. In short,
a combination of case-specific factors—subjective and
objective evidence, evidence of self-identification and
of other-identification—is relevant to resolution of
whether a victim was identified as belonging to a group
protected against genocide.

SEE ALSO Ethnic Groups; Racial Groups; Religious
Groups
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Immunity

As a general rule of international law, states, some
holders of high-ranking office in a state (such as heads
of state or heads of government), and diplomatic and
consular agents enjoy immunity from civil suits and
criminal prosecutions inaugurated in other states (but
not those inaugurated in international courts and tribu-
nals). Many treaties, such as the Vienna Convention on
Diplomatic Relations (April 18, 1961), the Vienna Con-
vention on Consular Relations (April 24, 1963), and
the New York Convention on Special Missions (Decem-
ber 8, 1969), guarantee this immunity. Immunities are
meant to allow states and their representatives to en-
gage in international relations as equal and indepen-
dent entities. Thus, no state can be subject to legal pro-
ceedings in another state, as it would imply statuses of
inferiority and superiority, or the subordination of one
state to another.

A distinction is generally made between functional
and personal immunities. Functional immunities cover
the activities of any state official carried out in his offi-
cial capacity—such as issuing passports or negotiating
treaties. These activities are attributable to the state,
and the individual cannot be held accountable for
them, even after he leaves office. Personal immunities
attach to the particular status of the holder of these im-
munities, such as the head of a diplomatic mission.
They cover all activities carried out by the holder, but
cease to apply when that particular status is concluded
(with the exception, obviously, of activities covered by
functional immunities).

Recent developments, in particular the establish-
ment of international criminal tribunals and their statu-
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Immunity

tory provisions on immunities, as well as the occur-
rence of national proceedings against incumbent or
former dignitaries, have raised questions about the
scope of these traditional immunities. In particular, the
applicability of the principle of immunity in the case of
genocide, crimes against humanity, or war crimes has
been seriously questioned. Some questions have been
answered, other have not.

Genocide and Crimes Against Humanity

Article IV of the United Nations (UN) Convention on
the Prevention and Punishment of the Crime of Geno-
cide (1948) states: “Persons committing genocide . . .
shall be punished, whether they are constitutionally re-
sponsible rulers, public officials, or private individu-
als.” Article 7 of the International Law Commission’s
(ILC’s) Draft Code of Crimes Against the Peace and Se-
curity of Mankind (1996) states: “The official position
of an individual who commits a crime against the peace
and security of mankind, even if he acted as head of
State or Government, does not relieve him of criminal
responsibility or mitigate punishment.” These and
other authoritative sources clearly indicate that indi-
viduals committing crimes against humanity or acts of
genocide are individually responsible for them. Even
heads of State, when they commit, authorize, attempt,
incite, or conspire to commit acts of genocide or crimes
against humanity, are personally liable for their actions,
their official positions notwithstanding.

But immunity from prosecution is distinct from
legal obligation to obey the law, and legal responsibility
and immunity are not necessarily irreconcilable. The
first question therefore is whether a temporary, proce-
dural bar of immunity applies in the case of interna-
tional crimes. In its commentary on the abovemen-
tioned Draft Code, the ILC stated that Article 7 also
aims to prevent an individual from invoking an official
position as a circumstance conferring immunity on
him, even if that individual claims that the acts consti-
tuting the crime were performed in the exercise of his
functions.

Second, even if, in principle, the responsibility of
dignitaries is accepted, it must be determined which ju-
risdiction or jurisdictions can prosecute a state or its
representative. A judgment of the International Court
of Justice (IC]) of February 14, 2002 (pertaining to
Democratic Republic of the Congo (DRC) v. Belgium,
whereby the DRC launched proceedings against Bel-
gium for issuing an arrest warrant against the DRC’s
acting minister for foreign affairs, Abdoulaye Yerodia
Ndombasi (Mr. Yerodia), for alleged crimes constitut-
ing violations of international humanitarian law), dis-
tinguishes between international courts and the nation-
al jurisdictions of other states.

[486]

International Courts

The statutes of the Nuremberg and the Tokyo tribunals
that were created in the aftermath of World War II both
contained provisions stating that official immunities
could not bar prosecution for genocide-related and
other crimes in international courts. In its Principles of
International Law Recognized in the Charter of the Nu-
remberg Tribunal and in the Judgment of the Tribunal
(the so-called “Nuremberg Principles” of 1950), the
ILC stated: “The fact that a person who committed an
act which constitutes a crime under international law
acted as Head of State or responsible Government offi-
cial does not relieve him from responsibility under in-
ternational law” (Principle III). The statutes of the In-
ternational Criminal Tribunal for the former
Yugoslavia (1993), the International Criminal Tribunal
for Rwanda (1994), as well as the Special Court for Si-
erra Leone (2000), contain similar provisions.

The wording in Article 27 of the Rome Statute of
the International Criminal Court (ICC, 1998) is even
more precise (in rejecting the principle of selective im-
munity), as it clearly distinguishes between criminal re-
sponsibility and immunities, and covers both function-
al and personal immunities:

1. This Statute shall apply equally to all persons
without any distinction based on official capaci-
ty. In particular, official capacity as a Head of
State or Government, a member of a Government
or parliament, [or] an elected representative or
a government official shall in no case exempt a
person from criminal responsibility under this
Statute, nor shall it, in and of itself, constitute a
ground for reduction of sentence. 2. Immunities
or special procedure rules which may attach to
the official capacity of a person, whether under
national or international law, shall not bar the
Court from exercising its jurisdiction over such
a person.

One may conclude that there is a lex specialis,
under customary international law, to the effect that,
when charged with the offense of genocide, crimes
against humanity, or war crimes by an international ju-
risdiction, no state official is entitled to functional or
personal immunities.

For states parties to the ICC statute—as of early
2004, ninety-two states have ratified or acceded to this
statute—Article 27 also has an important effect on na-
tional immunities law, even that which is established
by constitutional law. Read in conjunction with Article
88 (specifically, that “States Parties shall ensure that
there are procedures available under their national law
for all of the forms of cooperation which are specified
under this Part”), Article 27 imposes an obligation on
the states parties to amend national legislation, even
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constitutionally protected immunities of the head of
state, in order to be in a position to comply with ICC
orders for arrest or surrender.

In its judgment of February 14, 2002 (Democratic
Republic of the Congo v. Belgium), the IC] confirmed the
annulment of some immunities before international
courts. The court specifically mentions “criminal pro-
ceedings before certain international criminal courts,
where they have jurisdiction” as one of the circum-
stances in which the immunity enjoyed under interna-
tional law by an incumbent or former minister of for-
eign affairs does not represent a bar to criminal
prosecution.

National Jurisdictions

One reading of the ICC statute, favored by Amnesty In-
ternational and other members of the international co-
alition of nongovernmental organizations (NGOs)
committed to achieving full support for the ICC, holds
that the rejection of official immunities with respect to
acts of genocide, crimes against humanity, and war
crimes applies also to proceedings before national juris-
dictions. This is considered to be a consequence of the
principle of complementarity that is laid down in the
ICC statute (in essence, that the primary role for prose-
cuting these international crimes remains at the nation-
al level), and of the absence of a separate provision in
the statute on immunity before national courts.

National proceedings against former Chilean Presi-
dent Augustus Pinochet have also been cited as evi-
dence of the emergence of a new rule of international
law denying immunity. Pinochet was arrested in Lon-
don, on the basis of two arrest warrants issued by U.K.
magistrates at the request of Spanish courts for Pino-
chet’s alleged responsibility for the murder of Spanish
citizens in Chile, and for conspiracy to commit acts of
torture, the taking of hostages, and murder. The alleged
crimes were committed while Pinochet held office in
Chile as head of state. In its judgment of March 24,
1999, the English House of Lords, which is in effect the
country’s Supreme Court, held that Pinochet was not
entitled to immunity for acts of torture and conspiracy
to commit torture, insofar as these acts were committed
after the United Kingdom’s ratification of the UN Con-
vention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (1984). As a re-
sult, extradition proceedings were allowed to continue.
The judgment was welcomed by the international
human rights movement as a great step in the interna-
tional fight against impunity. However, the precedent
value of this judgment is subject to various interpreta-
tions. The judgment did not cover the issue of personal
immunities of incumbent heads of state. Some judges
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Former Chilean dictator Augusto Pinochet under house arrest in
London, January 16, 1999. National proceedings against
Pinochet were cited as evidence of the emergence of a new rule
of international law denying individuals immunity for certain
crimes. [AP/WIDE WORLD PHOTOS]

expressed the opinion that if Pinochet had still been
holding office at the time of his arrest, he would have
been entitled to personal immunities and thus protect-
ed against arrest and extradition proceedings.

In the abovementioned Democratic Republic of the
Congo v. Belgium (February 14, 2002), the ICJ ruled, in
a thirteen-to-three vote, that the issuance and circula-
tion of the arrest warrant by the Belgian investigating
judge against the minister of foreign affairs of the DRC
violated international law. The court found that, after
a careful examination of state practice, it had been un-
able to find “any form of exception to the rule accord-
ing immunity from criminal jurisdiction and inviolabil-
ity to incumbent ministers for foreign affairs, where
they are suspected of having committed war crimes or
crimes against humanity.” The court also noted that
immunities could be invoked in national courts of a
foreign state, even when those courts exercise jurisdic-
tion under treaties that deal with the prevention and
punishment of certain serious international crimes.
The court added that although jurisdictional immunity
may bar prosecution for a certain period of time, it does
not exonerate the person to whom it applies from crim-
inal responsibility. Emphasizing that immunity does
not amount to impunity, the ICJ identified four circum-
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stances under which immunities do not bar criminal
prosecution. In the specific context of crimes against
humanity, the first two circumstances (criminal prose-
cution before the domestic legal system or the existence
of a waiver of immunity) are highly theoretical. In addi-
tion to the abovementioned circumstance of criminal
proceedings before certain international criminal
courts, the court also referred to the legal standing of
former ministers foreign affairs: “[Alfter a person
ceases to hold the office of Minister for Foreign Affairs

. . a court of one State may try a former Minister for
Foreign Affairs of another State in respect of acts com-
mitted prior or subsequent to his or her period of office,
as well as in respect of acts committed during that peri-
od of office in a private capacity.”

Questions That Remain

Despite the illuminations of the ICJ judgment in Demo-
cratic Republic of the Congo v. Belgium, several issues re-
main unclear.

First, it is unclear as to which dignitaries enjoy im-
munity. The court spoke of the immunities that belong
to (but not only to) “certain holders of high-ranking of-
fice in a State, such as the Head of State, Head of Gov-
ernment, and Minister for Foreign Affairs.” In the IC]J
judgment, there is no indication as to whether the same
immunities apply to, for instance, a minister of defense,
or of education, a state secretary of development coop-
eration, or a senator-for-life charged with international
relations. International comity may require analogous
treatment of some other dignitaries, but comity is no
source of customary law and analogy is a poor basis on
which to build legal rules.

Second, the nature and scope of “acts committed
in a private capacity” are undetermined. The court
seems to be suggesting—without elaboration or specifi-
cation—that serious international crimes can be com-
mitted either in a private capacity or in an official ca-
pacity. The postulation of such a distinction is
deplorable, and seems untenable within the specific
context of international crimes. It would have been
preferable for the court to add, as did several judges in
a joint separate opinion and as did several members of
the House of Lords in deciding the Pinochet case, that
serious international crimes can never be regarded as
acts committed in an official capacity because they are
neither normal state functions nor functions that a state
alone (in contrast to an individual) can perform.

Third, it is not clear what type of activities violate
the immunities in question. In Democratic Republic of
the Congo v. Belgium, the IC] found that the issuance
of an arrest warrant and its international circulation
“significantly interfered with Mr. Yerodia’s diplomatic
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activity,” and as a result affected the DRC’s internation-
al relations. In light of the rationale of the immunities,
one might agree with those judges who found, to the
contrary, that the mere launching of criminal investiga-
tions—which may include the hearing of witnesses—
does not necessarily negatively affect the carrying out
of of a state’s international relations and, therefore,
does not in itself violate international law on immuni-
ties.

Fourth, the ICJ judgment does not address the
issue of how this immunities regime applies in the case
of criminal prosecutions before criminal tribunals that
are located in between the national and international
legal orders, such as the Special Court for Sierra Leone.

Finally, the IC] judgment addresses the immunity
of state representatives who have had criminal proceed-
ings brought against them. It does not address the im-
munity of a state in the instance of civil actions filed
against it and its representatives for monetary damages.
In the case of Al-Adsani v. the United Kingdom (Novem-
ber 21, 2001), heard before the European Court of
Human Rights, a Kuwaiti applicant, the victim of acts
of torture in Kuwait, was denied the right to initiate
civil compensation proceedings against Kuwait before
a UK court on the basis of the UK’s domestic State Im-
munity Act. With a majority vote of nine-to-eight, the
court found no violation of Article 6, Section 1 (declar-
ing the right of access to court) of the European Con-
vention on Human Rights. The court argued as follows:
“Notwithstanding the special character of the prohibi-
tion of torture in international law, the Court is unable
to discern . . . any firm basis for concluding that, as a
matter of international law, a State no longer enjoys im-
munity from civil suits in the courts of another State
where acts of torture are alleged.” The eight dissenting
judges expressed the view that the prohibition of tor-
ture, as a peremptory rule of international law, should
prevail over State immunity rules, which do not have
the same peremptory character. In their view, the Unit-
ed Kingdom should have allowed the applicant to initi-
ate a civil action against Kuwait.

SEE ALSO Amnesty; Convention on the Prevention
and Punishment of Genocide; Conventions
Against Torture and Other Cruel, Inhuman and
Degrading Treatment; International Court of
Justice; International Criminal Court; Pinochet,
Augusto; Prosecution; Sierra Leone Special
Court; War Crimes
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Impunity

Generally speaking, impunity refers to an offender es-
caping punishment for an offense that involves a partic-
ular form of harm inflicted on an offended party. Such
an outcome often is due to the same conditions contrib-
uting to the offensive act in the first place. A favorable
vantage ground enables a perpetrator not only to com-
mit an offense but also to elude punishment. The relat-
ed vulnerability of the victim is part of the same equa-
tion. However, when transposing this portrayal to the
level of intergroup conflicts capable of culminating in
crimes against humanity and genocide, a paradigm of
impunity becomes discernible. The relationship of the
favorable vantage ground of the offender to the vulner-
ability of the victim yields the principle of disparity in
power relations. Within this framework, the offender,
seen as relying on his power advantage, seeks and often
attains impunity through the artful exercise of power
politics. The methods used may include an assortment
of tactics of outright denial, blame transfer, trade-offs
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through deal-making, intimidation, suppression of evi-
dence, manipulative persuasion, and manipulative dis-
suasion. Closely related to this practice is the incidence
of a culture of general indifference to the offenses at
issue that is sustained by growing multitudes of by-
standers. Impunity is, accordingly, seen here as inti-
mately connected with the phenomenon of inaction
that is being indulged in face of and in the wake of
crimes against humanity and genocide. Accordingly,
two areas emerge as of paramount importance for the
understanding of the consequences of such impunity.

In the area of social psychology these conse-
quences are related first of all to the lingering plight of
the victim population and over time to their progeny.
At issue is not only the matter of denial of justice that
impunity implies, but also problems of residual collec-
tive trauma, frustration, bitterness, and even a pathos
for revenge. Equally important, however, are the social
and psychological effects of impunity bearing on the
perpetrator group and those identified with it. Free
from the claws of punitive justice and/or the onus of
general public condemnation, these people tend to be-
come sufficiently emboldened to twist the facts by rede-
fining at will their offenses. Accordingly, the offenses
are suppressed by a variety of methods, rationalized,
minimized, or dismissed altogether. The resulting deni-
al complex in extreme cases may also include rebutting
the right of others either to question the denial or to
condemn it. Inherent in this frame of mind is the ten-
dency to perpetrate in the future similar and perhaps
even more grave offenses involving genocidal violence.

The most severe consequences implicit in impuni-
ty in this respect are likely to materialize, however,
when inaction incrementally becomes part of a political
culture in certain areas of international relations and
therefore becomes predictable. Historically speaking,
this practice of predictable inaction often served as a
signal for permissiveness in default. The Sultan Abdul
Hamit-era Armenian massacres in the period from
1894 to 1896, their sequel, the 1909 Adana massacre,
and the progressive escalation of the tempo and scope
of these episodic massacres that culminated in the
World War I Armenian genocide epitomize this funda-
mental fact. Devoid of requisite inhibitions and lacking
a weighty sense of remorse, successive Ottoman gov-
ernments, armed with a legacy of impunity, proceeded
to decimate and ultimately destroy the bulk of their
subject Armenian population.

Still, acts of genocide rarely manage to eradicate
completely the targeted victim group. More often than
not the survivors and their progeny remain hostage to
the post-genocide incubus of haunting images and
memories. The persistent tensions and animosities ob-
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taining between Armenians and Turks, for example, re-
main fertile soil for the eruption of new cataclysms.
Such a possibility is due to the negative reward of im-
punity accruing to the perpetrators of the Armenian
genocide and indirectly to their heirs identified with
modern Turkey.

The mitigation, if not elimination altogether, of the
problem of impunity through the initiation of institu-
tional remedies involving legal-criminal procedures is
therefore of utmost relevance. Of particular concern in
this respect are the matters of prevention and punish-
ment of crimes against humanity and of genocide. Im-
punity as a factor can be reduced to irrelevance when
a culture of punishment becomes established and its
successful practice functions as a deterrent, thereby
paving the ground for prevention. Institutionalized re-
tributive justice is seen here as a principal instrument
of remedy against impunity. Yet existing systems of
such justice in the past have been handicapped by a
whole gamut of problematic subsidiary instruments.

Notable in this respect is the lack of appropriate
legislation establishing codes relative to crimes against
humanity and genocide; an international criminal court
competent to deal with these offenses and administer
appropriate justice; operative connectedness between
international laws as embedded in certain treaties, and
national municipal laws.

These and other inadequacies were cast in stark re-
lief in a series of post~-World War I criminal proceed-
ings launched against a whole series of Turkish and
German offenders charged with offenses akin to crimes
against humanity and genocide. As a result, the nation-
al (or domestic) criminal trials in Istanbul (1919-1921)
and Leipzig (1921-1922), initiated under the pressure
of the victorious Allies bearing down on defeated Tur-
key and Germany, proved nearly total fiascos. More-
over, rejecting the legal grounds of competence of the
courts involved, Holland and Germany refused to ex-
tradite Kaiser Wilhelm II and Talaat, respectively, the
latter being the architect of the Armenian genocide.
The general atmosphere surrounding these legal under-
takings became even more clouded when many defen-
dants sought impunity by invoking the principle of im-
munity. Specifically put forth in this respect were such
claims of defense as act of state, superior orders, and
sovereign immunity.

Following World War 11, these and other technical
impediments were gradually cast away through a series
of criminal proceedings against offenders charged with
not only aggression and war crimes but, above all,
crimes against humanity and genocide. By enunciating
the Nuremburg doctrine, the Nuremberg International
Military Tribunal pioneered in this respect. Its Article
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6¢ codified the new legal precept of “crimes against hu-
manity,” which included the companion legal precept
of “genocide.” This was achieved by adopting and in-
corporating the May 24, 1915 declaration of the Allies
who, for the first time, publicly and formally enunciat-
ed that principle of “crimes against humanity” in warn-
ing the Ottoman-Turkish authorities in connection
with the then unfolding Armenian genocide that after
the war they would be prosecuted and punished. The
subsequent promulgation of the 1948 UN Genocide
Convention further codified these twin legal norms in
a new body of international law. Pursuant to this con-
vention, two ad hoc tribunals were instituted to deal
with new crimes encompassing, in different combina-
tions, genocide, aggression, war crimes, and crimes
against humanity: the ICTY (International Criminal
Tribunal for the Former Yugoslavia), in July 1994, and
the ICTR (International Criminal Tribunal for Rwan-
da), in December 1994.

The inauguration in July to October of 1998 of the
ICC (International Criminal Court) in Rome marks the
apogee of this series of legal endeavors to substitute an
international system of retributive justice for the perni-
cious practice of impunity. When defining crimes
against humanity in Article 7, for example, the framers
of the statutes of this new court deliberately provided
a broad scope for interpreting such crimes. They there-
by discarded two major defects in the body both of the
Nuremberg Charter and of the UN Convention on
Genocide. These defects involved (1) limiting the vic-
tim civilian population only to “national, ethnical, or
religious” groups; and (2) insisting on the presence of
genocidal “intent” in the motivation of perpetrators of
genocide. However, the ICC is binding only for those
nation-states that are signatories to the international
treaty the ICC statutes represent. As of April 2004, 139
states had signed the treaty and there were 92 ratifica-
tions. Because only 60 ratifications were required, the
treaty came into force as of July 1, 2002.

Unless administered with consistency and optimal
results, no criminal justice system, whether domestic
or international, can be considered meaningful and
functional. Given the vagaries incident to international
relations and the sway of a culture of political expedi-
ency in the handling of post-conflict situations, there
is no certainty that an international criminal court
armed with the best available criminal statutes can
under all circumstances militate against impunity and
deliver appropriate justice. The treatment of the Arme-
nian case in Lausanne in 1923 is illustrative. Through
a provision of general amnesty embedded in the respec-
tive peace treaty, the first major genocide of the twenti-
eth century was nonchalantly consigned to oblivion.
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This was repeated with the amnesty the Truth and Rec-
onciliation Commission in South Africa accorded to
“politically motivated” perpetrators in exchange for
their willingness to provide “truthful” testimony. It ap-
pears that the intrusion of expedient politics in the ad-
ministration of retributive justice will remain an abid-
ing factor impeding the enforcement mechanisms and
thereby handicapping the quest for predictable justice.

SEE ALSO Perpetrators
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Incas

The Incas emerged as a distinct group near present-day
Cuzco in approximately 1200 ce. Although their ex-
pansion did not begin until 1438 under Pachacuti Inca,
by the time the Spanish arrived about 1532 their em-
pire, known as Tawantinsuyu, or the Land of the Four
Quarters, extended from Northern Ecuador to Central
Chile, a distance of some 3,500 kilometers.

The Incas emerged from conflicts between a num-
ber of competing polities in southern Peru and Bolivia.
Military success, particularly against the Chanca,
helped the Incas to believe that they were under the
protection of the sun god, Inti, of whom the emperor
was an earthly manifestation. As such, the Incas con-
sidered they were on a divine mission to bring civiliza-
tion to those they conquered. Their expansion was also
driven by the development of the royal mummy cult,
according to which the lands owned by a dead emperor
were needed to support his cult, thereby forcing the
new emperor to acquire new lands for himself.

Inca expansion was brought about by military
campaigns. Where possible, the Inca used diplomacy
by offering gifts to native lords in return for submission
to Inca rule. The vast Inca armies, which might have
numbered tens of thousands of soldiers, probably in-
timidated many groups into submission, but others
fiercely resisted. This resistance resulted in consider-
able loss of life. Successful campaigns were concluded
by triumphal marches in Cuzco, where the army dis-
played its trophies and prisoners of war, and subse-
quently received gifts of gold, cloth, land, or women.
Important defeated leaders were executed and their
skulls made into trophy cups, and soldiers often used
the bones of the enemy for flutes or made the skins of
flayed prisoners into drums. Little punishment was ex-
acted on subjugated societies as a whole, except where
resistance was fierce or they subsequently rebelled, in
which case Inca reprisals were swift and harsh. It has
been estimated that between 20,000 and 50,000 and
Cayambe and Caranqui were massacred at Yaguar-
cocha, in northern Ecuador, in revenge for their resis-
tance. To ensure the subjugation of conquered peoples,
the Incas established garrisons and undertook massive
resettlement schemes that involved the transfer of re-
bellious groups nearer to the Inca heartland. To further
this end, loyal subjects were also moved to regions
where Inca control was more tenuous.
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Pre-Columbian ruins at Machu Picchu, the center of Inca culture set high in the Andes Mountains of Peru. When the ruins were
discovered in 1911, anthropologists found evidence of winding roads, irrigation systems, agricultural storehouses, and landscaped
terraces. [ROYALTY FREE/CORBIS]

The emperor or other high-ranking nobles led Inca
military campaigns. The professional army comprised
the emperor’s bodyguard of several thousand soldiers
and captains drawn from among the Inca nobility. For
military campaigns, local leaders mustered soldiers
through a rotational system of labor service called the
mit'a. Military training began at an early age, and all
able-bodied males were required to do military service.
Led by their native rulers, these groups of soldiers
would link up with campaign armies as they passed
through their territories. In this way, armies of tens of
thousands of soldiers, and on occasion, in excess of
200,000, were mustered. Storehouses and lodgings
strategically placed along the Inca highways facilitated
the movement of troops.

Spanish conquest of the Inca Empire was relatively
swift, although the last Inca ruler, Tupac Amaru I, was
not executed until 1572. The Spanish possessed certain
military advantages over the Incas. The Incas knew
how to produce bronze, but did not make widespread
use of it for weapons, which were largely made of stone.
These included stone tipped spears, bows and arrows,
clubs, and slings. The Inca also used stone boulders to
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ambush enemies in narrow passes. Inca stone weapons
made little impression on Spanish steel armor, while
their own cotton quilted armor and shields of hide or
wood provided little protection against Spanish steel
swords. Although the Spanish possessed harquebuses
and sometimes cannon, these were unwieldy and only
accurate over short distances. More critical were
horses, both for the terror they inspired among the
Inca, who had never before seen them, and for their
speed and maneuverability. They were considered to be
worth one hundred men in battle, and they could be
used effectively on the Inca highways, facilitating the
rapid movement of troops, supplies, and information.

Inca military strategy also proved to have limita-
tions in conflicts with Spaniards. Inca strategy was
carefully thought out and was imbued with symbolism
and ritual. Hence, Inca attacks were often conducted at
the full moon and, in respect for the lunar deity, fight-
ing ceased at the new moon. The Incas were therefore
unprepared for Spanish attacks that appeared to follow
no ritualized pattern. The Spanish often used surprise
tactics effectively, for example, in the capture of the
Inca leader Atahualpa at Cajamarca in 1533. Neverthe-
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less the Incas were quick to adapt to the new external
threat and often used local geographical knowledge to
mount ambushes or to lure the enemy to terrain that
was not suitable for the deployment of horses or for
open battle, which was favored by the Spanish.

Even though the Spanish may have possessed cer-
tain military advantages, most scholars believe that
conquest was greatly facilitated by epidemic disease
and political conflicts within the Inca Empire that
weakened native resistance. In 1525, smallpox arrived
in the Andes ahead of the Spanish, probably through
native trade networks. This resulted in high mortality,
because the Incas lacked immunity to Old World dis-
eases. It was also the cause of the death of the Inca em-
peror Huayna Capac, which precipitated a dynastic war
between his sons, Huascar and Atahualpa. This war was
raging when the Spanish arrived.

Spanish rule brought major transformations to na-
tive economies and societies. The Spanish sought
wealth, primarily from mining gold and silver, and they
attempted to convert native Andeans to Christianity.
During this process they congregated the Indians into
new towns, subjected them to tribute and forced labor,
and usurped their lands. Due to epidemic disease, con-
quest, and changes to native societies, by 1620 the pop-
ulation of Peru alone had fallen from approximately 9
million in 1532 to only about 670,000.

Some people argue that even without the Spanish
arrival, the Inca Empire would have collapsed. Its con-
tinued expansion depended on a supply of gifts to satis-
ty subjugated lords and reward those who had taken
part in military campaigns. The burden of supplying
goods and soldiers increasingly undermined native
production and the power of native lords, straining
their loyalty to the Inca cause. Indeed, some local
groups even became Spanish allies. When the Spanish
arrived, the Inca Empire had clearly become overex-
tended.

SEE ALSO Indigenous Peoples; Peru
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In July 1533 Francisco Pizarro ordered his Spanish Conquistadors
to execute Atahualpa, the last independent Inca king in Peru.
Engraving by Alonzo Chappel, eighteenth-century American artist.
[BETTMANN/CORBIS]

Foundations.” In The Cambridge History of Native
Peoples. Vol. 11I: South America, ed. Frank Salomon and
Stuart B. Schwartz. Cambridge: Cambridge University
Press.
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Incitement

Incitement to commit an offense is an attempt to per-
suade another person, by whatever means, to commit
an offense. There are many ways of doing this. Both re-
wards and punishments can provide the incentive to
commit crimes. Someone can offer a reward for com-
mitting genocide, or they can try to blackmail a person.
Incitement can be achieved by threats. A person can
also try to get others to commit an offense by the use
of argument and rhetoric. “Rabble rousing” is a com-
mon method of used to convince large groups of people
act to in a particular way. Inflammatory speeches in po-
litical rallies have been used to prepare the way for
genocide, or to whip crowds into states of frenzy in
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which killings may easily occur. The drafters of the
genocide convention knew this all too well, and there-
fore included incitement to commit genocide as a listed
crime in the 1948 Convention.

The Nature of the Crime of Incitement

Direct and public incitement to commit genocide is
criminalized in Article III(c) of the 1948 Genocide
Convention. A provision akin to Article III(¢) can be
found in the Rome Statute of the International Criminal
Court (Article 25(3)(e)). Incitement is one of a limited
group of crimes related to genocide (the others are at-
tempts at genocide and conspiracy to commit geno-
cide) which do not require the commission of one of
the genocidal acts set out in Article II of the 1948 Geno-
cide Convention. Incitement, attempt and conspiracy
are crimes in themselves. As none of these offenses re-
quire an act of genocide to be committed, they are re-
ferred to as inchoate (incomplete) crimes. Their incom-
pleteness does not change the fact that they are
criminal, as is clear from Article III of the 1948 Con-
vention. However, incitements to commit crimes
against humanity or war crimes are not internationally
criminal unless they actually lead to the commission of
those crimes.

The difference between incitement that does not
lead to genocide (or is not proved to have done so) and
encouragement that does lead to a crime is an impor-
tant one. In the case of encouragement leading to an of-
fense, the wrong is in participating in the crime of an-
other by encouraging it. When the incitement does not
lead to an offense by another person, the wrong is in
the attempt to persuade someone else to commit the
crime, as there is no other crime to be complicit in. The
difference is not one which has always been respected
by courts prosecuting people for acts that amount to in-
citement. This is probably because there is a consider-
able overlap between incitement to genocide and com-
plicity in genocide. Therefore incitement can have a
dual character, both as an inchoate crime, and, where
it leads to others committing genocide, as a form of
complicity in crimes of those others.

The History of Incitement to Genocide

The historical background against which Article III(c)
of the Genocide Convention was drafted was the trial
in the Nuremberg International Military Tribunal of
two Nazi propagandists, Julius Streicher and Hans
Fritzsche. Streicher was convicted of crimes against hu-
manity by that tribunal, and sentenced to death. Fritz-
sche was acquitted. Streicher edited the newspaper Der
Stiirmer. Der Stiirmer was, in both the literal and meta-
phorical sense, obscene. It mixed vicious anti-Semitism
with pornography. Streicher was obsessed with the idea
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that the Jewish population represented a threat to the
“purity” of the “Aryan race.”

Streicher’s fantasies were not the basis of his con-
viction at Nuremberg, however. Instead, it was charged
that his writings “infected the German mind with the
virus of anti-Semitism” and also advocated participa-
tion in the Holocaust. Before the war he was an ardent
anti-Semite. In 1939 he continued his campaign of ha-
tred and advocacy of the Holocaust in a leading article
in Der Stiirmer, which read:

A punitive expedition must come against the
Jews in Russia. A punitive expedition which will
provide the same fate for them that every crimi-
nal and murderer must expect: Death sentence
and execution. The Jews in Russia must be killed.
They must be exterminated root and branch.

The fact that he made such statements when he
knew that the Holocaust was being perpetrated was suf-
ficient for the judges at the Nuremberg International
Military Tribunal to sentence him to hang. This was
not, strictly speaking, for incitement to genocide. It was
prosecuted as complicity in crimes against humanity
rather than as an inchoate crime of incitement.

Streicher’s conviction has not gone without criti-
cism. Telford Taylor, chief counsel at the later Ameri-
can trials in Nuremberg, did not condone Streicher’s
actions, but he nonetheless criticized the judges for
having allowed their personal disgust for him to lead
them to convict him of participating in crimes against
humanity without due regard for determining on what
principles he was liable. Streicher could easily have
been found guilty of inciting genocide, had the offense
existed at the time.

Fritzsche was a radio propagandist, best known for
his program “Hans Fritzsche speaks,” in which he man-
ifested his anti-Semitism. He escaped conviction before
the Nuremberg International Military Tribunal be-
cause, despite the anti-Semitic thrust of his radio work,
he did not advocate the physical destruction of the Eu-
ropean Jews. In the words of the Nuremberg Interna-
tional Military Tribunal, Fritzsche’s claims that “the
war had been caused by Jews and . . . their fate had
turned out ‘as unpleasant as the Fuhrer had predicted’
... did not urge persecution or extermination of Jews.”
The tribunal determined that Fritzsche’s broadcasts
constituted propaganda for Hitler and the war, rather
than direct incitement to participate in the Holocaust.
The distinction between the two may not always be
clear.

Infamous examples of incitement to genocide oc-
curred in Rwanda, in which mass media, in particular
radio, was used to prepare the ground for, then encour-
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age, the genocide against the Tutsi people in 1994. The
use of radio was particularly important because a large
part of the Rwandan population was illiterate, and
therefore earlier attempts to encourage genocide in
Rwanda through newspaper editorials failed to reach
many people.

The most well-known Rwandan radio station was
Radio Télévision Libre Mille-Collines (RTLM). This
popular station was known for its informal style and
comments such as “the graves are half full, who will
help us fill them?” during the genocide. Throughout
the genocide in 1994, RTLM broadcast dehumanizing
propaganda against Tutsis, gave out information about
where Tutsis could be found still alive or hiding, and
encouraged people to kill them. In the Media trial, the
International Criminal Tribunal for Rwanda (ICTR)
convicted two of the founders of RTLM, Ferdinand
Nahimana and Jean-Bosco Barayagwiza, of incitement
to commit genocide in December 2003. They received
sentences of life and 35 years imprisonment, respec-
tively. In paragraph 1031 of the judgement, the Trial
Chamber described RTLM as “a drumbeat, calling on
listeners to take action against the enemy and enemy
accomplices,” and in paragraph 486 said that through
ethnic stereotyping RTLM promoted hatred and con-
tempt for Tutsis. As an illustration of this stereotyping,
and its incitement to violence, the Trial Chamber re-
ferred to a broadcast of June 4, 1994, in which the an-
nouncer said, “just look at his small nose and then
break it,” referring to an ethnic stereotype of Tutsi
physical appearance.

The activities of RTLM also gave rise to controver-
sies about whether or not such stations should be
jammed, or prevented from broadcasting by force. Nei-
ther happened to RTLM, but when RTS (Radio-
Television Serbia) was bombed in the 1999 Kosovo
conflict, some justified the bombing on the basis that
it was a propaganda organ for the Milosevic regime.
The argument proved very controversial, and most
commentators seeking to defend the lawfulness of
bombing the RTS incorporated the propaganda claim
with the charge that RTS was also part of a military in-
formation system.

Criminalization of Incitement and

the Harm Principle

It is a foundational principle of criminal law that for
something to be criminalized there must be some form
of relationship between that conduct and harm to oth-
ers. A conviction for incitement to genocide does not
require that anybody who hears, reads, or is exposed
to the incitement be offended by it. Indeed, in many in-
cidences of direct and public incitement to commit

encyclopedia of GENOCIDE and CRIMES AGAINST HUMANITY

Incitement

Klan member in Reidsville, North Carolina, October 1989,
attempting to garner support for the group’s participation in a
local Adopt-a-Highway program (whereby civic organizations clean
roadside litter for official recognition). More inflammatory Klan
speeches have urged racial hatred and violence. [JIM MCDONALD/
CORBIS]

genocide, those who are being subject to the incitement
agree with the sentiments that are being passed on.
Thus, offensiveness alone cannot be a basis for crimi-
nalizing incitement. The justification must be found in
the harm it causes.

The harm caused by incitement cannot be the
harm involved in the actual crime of genocide, howev-
er, because the latter crime does not have to be commit-
ted for incitement to have occurred. If it did, there
would be no appreciable difference between incitement
and successful encouragement to commit genocide.
Rather, the main type of harm that justifies the crimi-
nalization of incitement is that it creates the risk of
commiission of the final crime of genocide by those in-
cited. Just because the final harm—the actual commis-
sion of an act of genocide—has not concretely mani-
fested itself, the criminal law against incitement is not
impotent. Subjecting any person (or a group) to an un-
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warranted risk of harm is, in itself, violating the right
of that person or group not to be wrongfully endan-
gered. Although incitement results in a more remote
form of harm than that caused by complete acts of
genocide, its criminalization is justified on the grounds
that it is a form of harm nonetheless.

It can be argued that someone who has tried, but
failed, to get a person, a crowd, or even a country, to
commit genocide is morally indistinguishable from
someone who has successfully encouraged genocide.
The only difference between success and failure is the
actions of other people, who are responsible for their
own actions. Therefore, if the criminal law is to be con-
sistent, it should not criminalize successful incitements
and ignore unsuccessful ones.

Criminalizing incitement to commit genocide al-
lows the criminal law to intervene at an earlier stage
than the actual attempts to commit the genocidal acts
mentioned in Article II of the Genocide Convention.
Genocide is an extremely serious, if not the most seri-
ous, international crime. It is better to prevent its com-
mission at an early stage than to delay prosecution until
after people have been killed. Genocide is usually a
crime committed by a number of people at the instiga-
tion of smaller number of ringleaders. It usually takes
some time to persuade people to commit genocide,
with repeated propaganda against the targeted group.
Therefore it is a good idea for the law to seek to bring
an end to genocidal plans as soon as they have mani-
fested themselves. It is by no means clear that a similar
logic should not apply to other serious offenses, namely
crimes against humanity and genocide.

Such arguments did not sway the drafters of the
Rome Statute, however, so the International Criminal
Court has no jurisdiction to prosecute those who di-
rectly and publicly, albeit unsuccessfully, incite war
crimes or crimes against humanity, but is instead limit-
ed to the prosecution of specific incitements to geno-
cide. However, incitement to particular examples of
war crimes and crimes against humanity may be as seri-
ous as some instances of incitement to genocide. If a sa-
distic person sought to persuade others to drop a nucle-
ar device on a city which would kill 100,000 people, for
motives of personal pleasure or in order to persecute,
rather than eliminate, a group, the act he or she seeks
to incite would not meet the formal definition of geno-
cide. Yet the act being encouraged is not much less seri-
ous than certain examples of genocide. There is per-
haps some justification in the idea that genocide, with
its eliminationist mental element, is simply different
from other crimes, and should thus be treated different-
ly. The question is whether genocide is sufficiently dif-
ferent from war crimes and crimes against humanity to
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justify that only incitements to genocide are serious
enough to be criminalized.

Freedom of Speech and Incitement

There is a countervailing interest to the protection of
the right of groups to exist that serves to narrow down
the scope of the criminal prohibition of incitement.
This interest underlies the limitations that the incite-
ment must be “direct” and “public” and that the mental
element required is very high. That interest is encapsu-
lated in the right to freedom of speech. Most national
human rights documents include a right of free speech.
The first amendment to the U.S. Constitution is an ex-
ample of such a provision. The right is also protected
at the international level, most notably in Article 19 of
the 1966 International Covenant on Civil and Political
Rights (ICTR). The principle of free speech and the de-
sire to prevent racism and genocide pull in different di-
rections. It is not easy to determine precisely where the
line between acceptable and unacceptable abridgments
of the right of free speech lies.

The drafters of the Genocide Convention were
mindful of this difficulty. The United States, for exam-
ple, was uncertain about the need for a provision on in-
citement in the Genocide Convention. United States
delegates involved in the drafting of the Genocide Con-
vention pointed to the possibility of using incitement
laws to illegitimately stifle the press. Cold War consid-
erations played a role in this debate, for the Soviet
Union was a strong advocate of an expansive incite-
ment provision, and the U.S. delegation feared that it
would use the provision as an excuse to suppress dis-
sent. A majority of states favored retaining some form
of incitement provision, however, and thus a compro-
mise led to Article I1I(c) being included in the conven-
tion.

It does not unduly infringe the right of free speech
to criminalize incitement of serious crimes, as the right
of free speech, important as it is, has to be balanced
with the rights of others. After recognizing the right of
free expression, Article 19 of the International Cove-
nant on Civil and Political Rights provides that the
right may be limited in certain circumstances, when
such limits were necessary to ensure the rights and
freedoms of others. Article 20(2) of the International
Covenant requires that states must prohibit “any advo-
cacy of national, racial, or religious hatred that consti-
tutes incitement to discrimination, hostility, or vio-
lence.” Direct and public incitement to genocide is
incitement to discrimination, hostility, and violence,
and thus it must fall under these exceptions to the right
of free speech. Therefore, the criminalization of direct
and public incitement to genocide does not violate the
right of free speech.
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Incitement to genocide is a narrower concept than
racist speech. This makes it very unlikely that a domes-
tic statute criminalizing incitement to genocide along
the lines of the Genocide Convention definition could
fall foul of the International Covenant on Civil and Po-
litical Rights. In the Media trial, the ICTR engaged in
a detailed review of the case-law of the various human
rights bodies, and accepted that some balancing of the
rights of free speech and the right to freedom from dis-
crimination was necessary. This balancing is done in
the Genocide Convention by requiring that incitement
be both direct and public for it to qualify as a criminal
act.

It is controversial whether or not laws prohibiting
Holocaust denial and other hate speech should be part
of the law relating to incitement to genocide. They
probably do not qualify. The Genocide Convention was
not designed to prohibit all hate speech, but to require
the prosecution of those who are directly trying to per-
suade people to kill others with genocidal intent. Hate
speech can be the precursor to incitement to genocide.
However, such speech, where not accompanied by
more direct encouragement to genocide, may be too re-
mote from the harm of genocide to be appropriately in-
cluded as an aspect of the international prohibition of
genocide. Laws against such speech may be justifiable,
but they may be better dealt with outside the context
of the “crime of crimes,” genocide. There is a difference
between even ugly propaganda and material that is di-
rectly aimed at encouraging people to commit geno-
cide. Nonetheless, the line between the two is not al-
ways clear. Manfred Lachs, the Polish delegate to the
conference that drafted the Genocide Convention and
an international lawyer, noted that creating suspicion
around groups by implying that they are responsible
for various problems creates an atmosphere in which
genocide may occur.

Conduct Amounting to Incitement

Crimes are normally split into two elements: the con-
duct element (sometimes called actus reus) and the
mental element (sometimes called mens rea). Although
the two categories are imperfect, they form a useful
basis for discussion of incitement. Unfortunately, Arti-
cle II(c) of the Genocide Convention does not give
much detail about what amounts to incitement. For
this, we have to look to the way the concept has been
interpreted by courts.

The International Criminal Tribunal for Rwanda
has been at the forefront of international interpretation
of what amounts to the crime of incitement. The tribu-
nal first attempted to set out examples of incitement in
the case of Jean Paul Akayesu, a Rwandan bourgmestre
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(mayor), who was convicted in 1998 of, among other
things, incitement to commit genocide. The basis for
these charges was that, in his capacity as a bourg-
mestre, he had led a gathering over a dead Tutsi and
urged those with him to eliminate Tutsis. He then read
out lists of names of suspected Tutsis and Tutsi sympa-
thizers, knowing that this would lead to the named in-
dividuals being killed. His incitement was successful,
and he was prosecuted and convicted of incitement, al-
though it might perhaps have been more appropriate
to prosecute him for encouragement of the completed
crime of genocide. In the case against Akayesu, the In-
ternational Criminal Tribunal for Rwanda defined con-
duct amounting to incitement as follows:

speeches, shouting, or threats uttered in a public
place or at public gatherings, or through sale or
dissemination, offer for sale, or display of written
or printed material or printed matter in public
places or at public gatherings, or through the
public display of placards or posters, or through
any other means of audiovisual communication.

In the Media case mentioned earlier, the ICTR
picked up on the specific risks that audio communica-
tion poses when compared to newspapers or posters.
In paragraph 1031 of its judgment, the Trial Chamber
said:

The nature of radio transmission made RTLM
particularly dangerous and harmful, as did the
breadth of its reach. Unlike print media, radio is
immediately present and active. The power of the
human voice . . . adds a quality and dimension
beyond words to the message conveyed.

The Chamber also rightly noted that radio trans-
mission added a sense of urgency to the calls for geno-
cide in Rwanda. That is not to say that the Chamber
completely discounted the danger of the print media.
In the Media trial, the editor of the newspaper Kangura
was also convicted of incitement to genocide for pub-
lishing content that was “a litany of ethnic denigration
presenting the Tutsi population as inherently evil and
calling for the extermination of the Tutsi as a preven-
tive measure.”

The Convention is clear that incitement which is
not followed by the commission (by others) of genoci-
dal acts must be public for it to be criminal. Only if in-
citement in private is consummated with actual acts of
genocide is it thought serious enough to be criminal.
In this latter case, the criminality arises from complicity
in genocide, rather than incitement. In the drafting of
the Genocide Convention, some participants proposed
that private incitement be included, but these were re-
moved as part of the compromise over the inclusion of
the crime of incitement at all.
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Karl Wolf raises his arm in a Nazi salute as he marches through the streets of Coeur d’Alene, Idaho, on July 18, 1998. Police in riot gear
stand between parading white supremacists and protesters who jeer Aryan Nations marchers. [AP/WIDE WORLD PHOTOS]

The requirement that incitement must be public is
a reflection of the need to balance the criminalization
of incitement, which often criminalizes speech, against
the right of freedom of speech. In the Akayesu case, the
Rwanda Tribunal interpreted the concept of “public” to
include two elements: “the place where the incitement
occurred and whether or not assistance was selective or
limited.”

The Rwanda Tribunal’s handling of incitement that
is accomplished through the use of audiovisual com-
munication raises interesting issues in relation to elec-
tronic communication. There may be no reason in prin-
ciple for differentiating between someone displaying
notices in a street and someone posting messages on an
open-access internet page if both incite genocide. It
may take more time for people to see a message on an
internet page than one that is posted on the street, but
this should not matter, because liability for incitement
does not require that the actual occurrence of genocide.
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Open access internet pages should therefore be consid-
ered a public venue for the purpose of the crime of in-
citement, although there is no judicial authority on
this.

E-mail presents a more difficult question. An e-
mail to one person would almost certainly not be pub-
lic, even though it could be read by other people in the
same way that a letter sent by the post can be opened
by someone other than the addressee. A message incit-
ing genocide sent to a list of recipients, however, pres-
ents a more difficult question. If there are numerous
subscribers to the list, some may feel that the public re-
quirement is fulfilled. A relevant comparison might be
whether a meeting of, for instance, ten people in a vil-
lage square would be considered public. On the other
hand, if the same ten people met in a private house,
would this be considered public? If there are 10,000 or
100,000 subscribers to the list, the public criterion
would almost certainly be met. Similarly, it would be
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difficult to claim that an incitement sent as a “spam”
e-mail to millions of people around the globe was not
public.

To be prosecuted as criminal, the incitement must
also be direct. Vague suggestions or hints are not
enough. One reason for this limitation is the need to
strike a balance between criminalizing incitement and
preserving freedom of speech. Another is to reduce the
possibility that frivolous claims arising from misinter-
pretation might be made against those speaking or
writing. Such misinterpretations are not unknown.
Charles Manson drew inspiration for his (non-
genocidal) killings from the song “Helter Skelter” on
the Beatles’s White Album.

The directness problem was understood by the
Rwanda Tribunal in Akayesu, which said:

The direct element of incitement implies that the
incitement assume a direct form and specifically
provoke another to engage in a criminal act, and
that more than mere vague or indirect suggestion
goes to constitute direct incitement.

However, what is or is not direct is a matter of interpre-
tation, and where the line is drawn is thus unclear, as
the Trial Chamber in Akayesu continued “incitement
may be direct and nonetheless implicit.”

Matters are made even more complex by the fact
that at different times and places, and in different cul-
tural or linguistic contexts, words take on different im-
plications and meanings. For example, it has become
known that the word Endlésung (final solution), when
it appeared in Nazi documents, referred to the Holo-
caust, and that the word Sonderbehandlung (special
treatment) meant killing. This was not immediately ap-
parent, however. At least two aspects of the problem of
determining directness are worthy of mention. First, in
wartime, when many, although not all genocides occur,
language mutates very quickly, and in particular, eu-
phemisms frequently gain currency. Many of those eu-
phemisms refer to acts or groups involved the geno-
cide. For example, in Rwanda, Inyenzi, which literally
translates as “cockroach,” was used to refer to Tutsis
by proponents of genocide. Second, directness differs
with place, language, and culture. The Rwanda Tribu-
nal understood this, averring in its Akayesu decision
that “a particular speech may be perceived as ‘direct’ in
one country, and not in another.” Some languages and
cultures are more circuitous than others in modes of
expression. In addition, the determination of incite-
ment often relies on translated texts of suspect speech-
es or written articles, and translation itself adds a de-
gree of ambiguity to the possible meanings of the words
being used.
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These considerations raise difficulties when the
people making decisions on guilt or innocence regard-
ing the crime of incitement are from a different cultural
or linguistic background to the person being judged. In
this instance, the only way to ensure that decisions on
incitement are fair is to get expert cultural and linguis-
tic evidence. This occurred in Canada, in the case of
Mugesera v. Minister of Citizenship and Immigration.

Leon Mugesera was an academic who became an
official in the Rwandan government. In 1992 he made
a speech that many believed to have incited the 1994
genocide in Rwanda. He was set to be deported from
Canada on the grounds that he had incited genocide in
that 1992 speech, but filed an appeal. The Canadian
Federal Court of Appeal secured a new translation of
Mugesera’s 1992 speech, and reversed the original de-
portation order. The court’s strongly worded opinion
declared that the initial translation and editing of the
speech transcript was seriously misleading. To show
this, the Court juxtaposed the version of part of the
speech used in proceedings against Mugesera in 1996
and 1998, and the one they had before them in 2003.

The first version read:

The fatal mistake we made in 1959 . . . was that
we let them [the Tutsis] leave [the country].
[Their home] was in Ethiopia, but we are going
to find them a shortcut, namely the Nyabarongo
river. I would like to emphasize this point. We
must react!

The second version read:

Recently I made these comments to someone
who was not ashamed to disclose that he had
joined the PL. I told him that the fatal mistake we
made in '59, when I was still a boy, was that we
let them leave. I asked him if he knew of the
Falachas, who had gone back to their home in Is-
rael from Ethiopia, their country of refuge. He
told me he did not know about that affair. I re-
plied that he did not know how to listen or read.
I went on to explain that his home was in Ethio-
pia but we were going to find him a shortcut,
namely the Nyabarongo River. 1 would like to
emphasize this point. We must react!

The first version omitted parts of the speech that
contextualized the statement that the river would be
used as a shortcut to return refugees. This implied a
stronger link to the later genocide, in which bodies
were often thrown into rivers, and suggested that
Mugesera was referring to the idea, common in the
genocide, that the Tutsis were Ethiopian newcomers to
Rwanda. The second translation is considerably less
clear on this point. This is not to say that Mugesera’s
speech could not be interpreted as incitement (many
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people have interpreted it as such), but the differences
in the two translations demonstrate that when euphe-
mistic speech is used, it is not always simple to arrive
at a firm understanding of the intended meaning.

These difficulties must not be overstated, however.
Sometimes the meaning of a statement is easily deter-
minable. The tone of voice used in the delivery of
speeches or transmissions, as well as the context in
which the words are used and the reaction of the people
who heard them are all relevant clues to meaning. For
example, Eliezer Niyitigeka was convicted of incite-
ment to genocide by the Rwanda Tribunal for telling
people to “go to work,” because it was clear in context
that this meant killing Tutsis and was that it was under-
stood as such at the time. RTLM was used during the
Rwandan genocide to whip up hatred against Tutsis
and tell people where Tutsis could be found and killed.
Defendants have tried to take advantage of interpreta-
tive difficulties by deconstructing relatively innocuous
messages from clear material. In the Media trial, Hassan
Ngeze attempted to argue that a picture of a machete
that appeared on the front page of Kangura to the left
of the question “what weapons shall we use to conquer
the Inyenzi once and for all?” only represented one al-
ternative. He claimed that another option, democracy,
was represented by a photograph of Grégoire Kayiban-
da, the former president of Rwanda. The Trial Chamber
had little problem responding to this argument, noting
“that the answer was intended to be the machete is
clear both textually and visually”.

Mental Element

The other indispensable part of the crime of incitement
is the mental element, which is equally fundamental to
the definition of genocide. In the Akayesu case, the
Trial Chamber defined the mental element as follows:

[The mental element] lies in the intent to directly
prompt or provoke another to commit genocide.
It implies a desire on the part of the perpetrator
to create by his actions a particular state of mind
necessary to commit such a crime in the minds
of the person(s) he is so engaging. That is to say
that the person who is inciting to commit geno-
cide must have himself the specific intent to
commit genocide, namely to destroy, in whole or
in part, a national, ethnical, racial, or religious
group, as such.

Not only must the person intend to persuade oth-
ers to commit genocide, but he or she must also want
the national, ethnical, racial, or religious group to be,
at least in part, destroyed. The necessity of finding both
these elements remains a subject of debate. Some be-
lieve that knowingly persuading another to perpetrate
genocide should be enough to qualify an individual for
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a charge of incitement, even if the inciter does not per-
sonally wish to destroy, in whole or in part, the group
against whom the genocide is committed.

The offense of incitement was included in the
Genocide Convention in order to prevent acts of geno-
cide before they occurred. Prevention by the timely ap-
plication of criminal sanctions to those attempting to
bring genocide about is preferable to international
criminal law only entering the picture when genocide
is occurring, when it is already too late. It is arguable,
however, that the offense of incitement is too narrowly
defined to achieve its intended purpose.

SEE ALSO Complicity; Denial; Genocide;
Nuremberg Trials; Propaganda; Radio Télévision
Libre Mille-Collines; Streicher, Julius; War
Crimes
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Robert Cryer

India, Ancient and Medieval

For ancient, early medieval, and medieval India, crimes
against humanity have to be described against the back-
drop of a multi-lingual, multi-religious, and multi-
ethnic social complexity. Immediately striking, al-
though not unique to the Indian subcontinent, are
those personalities in history associated with perpetrat-
ing atrocities against human beings during the course
of war and its aftermath. Such crimes most commonly
are entwined with the zeal of religious bigotry. On the

encyclopedia of GENOCIDE and CRIMES AGAINST HUMANITY



other hand, the persecution of large segments of the
population exclusively in the name of religion or race
appears to be rare in the early history of the subconti-
nent.

Documentary evidence of these ancient crimes ex-
ists in different languages of the subcontinent, and
present certain limitations for scholars seeking to use
them as authoritative sources. For a start, many of them
are written according to the conventions of elite literary
style, and as such do not represent the perceptions of
the lower classes and castes. Most certainly, they do not
represent the viewpoint of the victims of the crimes in
question. Most, if not all, of these sources were rooted
in distinct ideological viewpoints that must be kept in
mind while using the texts as historical evidence. It
must be understood that, within the temporal and spa-
tial context of these eras of Indian subcontinental histo-
ry, the descriptions of crimes against humanity, wheth-
er committed individually or collectively, are
panegyrist and exaggerated. This makes it difficult to
apply the word “genocide” in any meaningful way.

Extending our contemporary understanding and
usage of this term into the past gives rise to a rather vile
and barbaric picture of all these pre-modern and cul-
turally diverse societies. The texts also sometimes in-
corporate elements of remorse or regret, articulated by
the perpetrators of violence, making the use of modern
terminology even more problematic. In fact, its use
must necessarily hinge on the way ancient and medi-
eval states were defined, the role of religion in defining
the character of these polities, and, most importantly,
the ethical and moral issues around which the notions
of evil and violence were couched.

The Indian subcontinent contains few contempo-
rary sources attesting to the atrocities from the point
of view of the victims. This raises a fundamental ques-
tion: Did large-scale torture and slaughter not occur, or
did the sources of the period simply choose to be silent
about it? In the latter case, a deeper philosophical un-
derstanding of violence and the human action which
perpetrates it must be sought within the culture of the
times. For instance, the eminent Indiologist Johannes
Cornelis Heesterman notes that the ideology of karma
views acts of violence, both by agents and recipients,
as part of a larger scheme of maintaining or destroying
dharma (societal order) and, therefore, the good or bad
fruits of these actions would only be witnessed in the
next life.

From the early medieval period onwards, inscrip-
tions and contemporary chronicles begin to emerge,
and these provide vivid descriptions of the horrors per-
petrated, for instance after war. Yet these sources,
though rooted in greater historical specificity, are also
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Asoka is regarded by many as ancient India’s greatest ruler. When
Asoka attempted to complete the conquest of the Indian
peninsula, he became so disgusted by the cruelty of warfare that
he renounced it. Throughout India he ordered the creation of
inscriptions, like the one shown here, to convey the peaceful
teachings of Buddhism. [ADAM WOOLFIT/CORBIS]

biased. All these descriptions of incidents of violence,
killings, persecutions, and torture must be viewed
within the context of particular regional situations.
They should not be over generalized, nor should our
understanding of them be based on the assumption of
a monolithic Indian identity or attributed to an overar-
ching religious motivation. In fact, scholarly analysis of
these events must recognize the interplay of multiple
identities in the society and culture of the time and the
region.

Ancient India

Most ancient Indian political theorists glorified war and
kings displayed their power through military might.
War was central to defining the epic traditions of early
India, and it is described in graphic detail in the texts.
However, few of the reigning monarchs of the period
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left records of their thoughts on the nature of human
suffering as a result of war. One exception occurred
during the period of Mauryan rule (321-185 BCE),
which included one of the first attempts at empire-
building on the Indian subcontinent. Emperor Ashoka
Maurya, who in his edicts is called “Beloved of the
Gods” (Devanampiya Piyadassi), invaded a region then
called Kalinga in about 260 BCE. In his thirteenth Rock
Edict, the emperor admits: “A hundred and fifty thou-
sand people were deported, a hundred thousand were
killed and many times that number perished.” This re-
cord is unique, because the king also expresses remorse
for the “slaughter, death and deportation of the people
[that was] extremely grievous to the Beloved of the
Gods and [had weighed] heavily on his mind. In the
same record, Ashoka recognizes that everyone, from
the Brahmins (priests) and shramans (ascetics) down to
the ordinary householders, had suffered “violence,
murder, and separation from their loved ones” (Tha-
par, 1997, pp. 255-256).

By way of penance, Ashoka went on to tell his sub-
jects that he had become devoted to the diligent prac-
tice and preaching of dhamma, a policy of conquest by
piety and virtue. He spread this new message through
various edicts, and his influence was felt even beyond
the frontiers of his own kingdom. It is, however, note-
worthy that Ashoka did not announce his remorse im-
mediately after the war. More importantly, the thir-
teenth Rock Edict was not put up in Kalinga, perhaps
because it was considered politically unwise to publi-
cize the King’s remorse among the people against
whom the war was fought. Thus, the Kalingans of the
time did not know the extent of the killing or deporta-
tions, nor did they know of the king’s repentance on
these acts that had inflicted suffering on them.

The post-Mauyan period was marked by a series of
foreign invasions. Even so, few descriptions of human
slaughter or of conscious attempts to persecute people
for their religious beliefs are found in the contemporary
sources of the early centuries CE. A typical formulaic
description coming from the semi-historical traditions
of texts called the Puranas the destruction caused in the
wake of these invasions. These texts were written in the
future tense to depict conditions that would during
what was called the Kali Age or the fourth in the stages
of general moral decline within a cyclic view of time.
An illustrative passage of the Matsya Purana reads thus:

There will be Yavanas (foreigners) here by reason
of religious feeling (dharma) or ambition or
plunder; they will not be kings solemnly anoint-
ed, but will follow evil customs by reason of the
corruption of the age. Massacring women and
children, and killing one another, kings will

[502]

enjoy the earth at the end of the Kali Age
(Parasher, 1991, p. 243).

The use of the future tense may have been intended
to suggest a warning of things to come and it may be
a response to what has been called a “principled forget-
fulness.” These early Indian texts gave little importance
to recording historical events that were accompanied
by violence and this may be a response to what has
been called a “principled forgetfulness.” The term
Yavana here refers to the early Greeks, but it became
a general label for all outsiders who invaded the sub-
continent from the west, and was often employed when
traditional ideologues wished to emphasize that normal
rules of the social, ethical, and moral order had been
upset by people alien to their values.

Throughout much of the ancient world, the Hun
armies left death, destruction, and suffering in the wake
of their invasions. Although the Huns became a factor
in Indian history from the middle of the fifth century
CE, the deeds of one their most cruel rulers in India are
vividly remembered even six hundred years later in the
Rajatarangini written by Kalhana during the twelfth
century in Kashmir. This text is considered the first
systematic history written on the subcontinent. It de-
scribes Mihirakula, the Hun, as evil personified; a “man
of violent acts and resembling Kala (Death). The noto-
rious and violent acts of Mihirkula’s armies did not
even spare children, women, and the aged. Kalhana
wrote: “He was surrounded day and night by thousands
of murdered human beings even in his pleasure-
houses.”

Textual descriptions of violence often contain ex-
aggerations, but in this case Kalhana’s words are sup-
ported by the observations and testimony of a Chinese
traveler named Hieun Tsiang (629 cE), who wrote an
almost contemporary account of Mihirkula’s rule. He
note that not only did this evil king stir rebellion and
kill the royal family in Kashmir and Gandhara, but he
also destroyed innumerable Buddhist educational cen-
ters and residences. According to Hieun Tsiang, Mi-
hirkula’s armies killed thousands of people along the
banks of the Indus while looting these religious places.
Hieun Tsiang also interestingly noted that when his
minister requested he not destroy certain Buddhist es-
tablishments, Mihirkula obliged, permitting the monks
to return to their estates despite his own religious lean-
ings being otherwise. Kalhana offered a similar obser-
vation. After graphically describing Mihirkula’s mis-
deeds, Kalhana stated that the king made a shrine for
Lord Shiva, an important god in the Hindu trinity, and
that he granted tax-free villages to Brahmins from the
Gandhara region, who were supposed to resemble Mi-
hirkula in their habits and deeds.
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Persecution was not the sole prerogative of foreign in-
vaders, nor was it done solely for the protection and
glorification of religious beliefs. Kalhana described an
earlier willful destruction of Buddhist monasteries by
a Shaivite ruler who was a worshipper of Lord Shiva
and who later repented and then went on to build a
new monastery. In another context he described how
temples served as repositories of wealth, and were fre-
quently attacked to satiate the greed of certain kings.
One such king, Harshadeva of Kashmir, did not spare
a single village, town or city in his attempt to despoil
images and carry away the abundant wealth stored in
them and even appointed an officer to do so.

One clear example of religious persecution result-
ing in the killing of members of another faith comes
from the Pandyan kingdom of southern India in the
eleventh century. This information is attested to by a
variety of sources—hagiological literature, inscriptions
and architectural evidence—and is best understood
within the context of an upsurge in religious fervor and
sectarian belief systems based on the idea of devotion
(bhakti). This conflict is set against the backdrop of the
Pandyan king, a Jaina follower, witnessing the debates
and tests the Jaina monks had administered to the child
Sambhandar, an ardent Shaivite poet and saint of the
times. According to the Periya Pranam, the king was
converted by this saint to Shaivism, a sect based on the
sole worship of Lord Shiva and he ordered his minister
thus:

These Jainas, who had made a bet and lost in this
test of the respective powers of their religions,
had already done undesirable wrong to the Child
Saint; Impale them on the lethal sharp stakes and
execute the justice due to them.

Scholars put the number of Jainas thus killed at
eight thousand. The Jainas having lost the patronage of
this king nonetheless remained entrenched in the
Tamil territories, but a number of Jaina temples were
destroyed or converted into shrines dedicated to the
worship of Lord Shiva.

Although the Jainas had a second lease on life in
the spread of their faith into the Karnataka and Andhra
countries during early medieval times, the Jaina con-
flict with worshippers of Lord Shiva continued here as
well, especially with the rise and spread of a more ag-
gressive form of shaivism called Virashaivism from the
twelfth century onwards. A sixteenth century inscrip-
tion from Srisailam in present-day Andhra Pradesh re-
cords the pride taken by Virashaivism chiefs in behead-
ing a sect of Shvetambara Jainas. The Jainas are said to
have made pejorative references to Shaivite teachers
and sometimes sought protection from the ruling pow-
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ers when the harassment towards them was severe, as
during the Vijayanagar times.

It is well known that before an indigenous Indo-
Muslim state was established in India in 1192 cE, there
had been several raids by Persianized Turks who looted
major cities and temples to support their power bases
in Afghanistan. One such raid was in 968 ct by Sabuk-
tigin (r. 977-997 cE), who ravaged the territory of the
Hindu Shahi kings between Afghanistan and western
Punjab. The Sharh-I Tarikhi Yamini of Utbi describes
how places inhabited by infidels were burnt down, tem-
ples and idols demolished, and Islam established: “The
jungles were filled with the carcasses of the infidels,
some wounded by the sword, and others fallen dead
through fright. It is the order of God respecting those
who have passed away, that infidels should be put to
death” (Elliot, 1964, p. 22). Writing about the raids of
his son Mahmed against king Jaipal, Utbi stated: “The
Musulmans had wreaked their vengeance on the infidel
enemies of God, killing fifteen thousand of them,
spreading them like a carpet over the ground, and mak-
ing them food for beasts and birds of prey” (Elliot,
1964, p. 26). While noting the religious rhetoric, it has
been argued by scholars that Mahmed of Ghazni who
raided India seventeen times did so for economic rea-
sons. In fact, he raided and sacked Muslim cities of Iran
as well, in an effort to stabilize the Ghaznavid political
and economic situation. But the rise of Ghurid power
in northwestern Afghanistan from the mid-eleventh
century brought the destruction of the city of Ghazni.
Sultan Alauddin burned the city to the ground in re-
venge for the ill-treatment of his brothers by Mahmed
Ghazni, and by this act the sultan earned the title of
Jahan-soz or “the world burner.” The Ghurids then
came to operate from Ghazni under Shahabuddin
Muhammad (1173-1206 cE), known as Muizzuddin
Muhammad bin Sam. In the wake of his invasions,
Turkish rule was establishment in India, between
1192-1206 ck.

Medieval Period

A major threat to the first Indo-Muslim state with its
center at Delhi was the continual threat from the Mon-
gols, who openly used terror as an instrument of war.
In 1221 cE the notorious Mongol, Genghis Khan, had
reached the Indus River, but the Turkish state at Delhi
was yet to witness his full wrath. In fact, Balban
(1246-1284 cE) and Alauddin Khilji (1296-1314 cE)
effectively held back later Mongol attacks. Many Mon-
gols accepted Islam and were admitted to the nobility
or secured royal service. They came to be known as
New Muslims but were often a discontented and turbu-
lent lot and a continual source of trouble to the state.
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A considerable amount of court intrigue thus de-
veloped and one major offshoot of this rivalry was seen
when Alauddin Khilji’s generals invaded Gujarat. On
their return from the invasion, the soldiers rebelled
over the share of booty that they were required to turn
over to the state. A contemporary chronicle relates the
punishments and torture meted out to those who tried
to use underhand means to claim their share of booty.
In reaction to the inhuman treatment, a large faction
of the army, mostly New Muslims, revolted. The chief
members of the rebellion escaped, but Alauddin Khilji
ordered the rebels’ wives and children be imprisoned.
In another version, the king dismissed the whole com-
munity of New Muslims from his service, believing that
the malcontents had hatched a plot to assassinate him.
With the discovery of the plot, the king is said to have
ordered the massacre of all New Muslims, and all those
who killed a New Muslim were promised the right to
claim everything their victims had owned. Between
twenty and thirty thousand were slaughtered, and the
murderers seized their wives, children, and property.
A Gujarat campaign veteran, Nusrat Khan, used the de-
cree to avenge the death of his brother, who had died
at the hands of the rebels. He is reputed to have thrown
the wives of his rebel victims to the scavengers of Delhi,
and to have had their children cut into pieces in the
presence of their mothers.

Further atrocities occurred as part of the larger
Turkish conquest of eastern India during the early thir-
teenth century. For example, Ikhtiyar-Du-Din conduct-
ed raids on the famous Buddhist monasteries of Otan-
dapuri and Vikramshila in Bihar, en route to Bengal,
during which he ordered the extensive destruction of
human and other resources. The monks there were all
killed, and estimates set the death toll for these massa-
cres in the thousands. Writers accompanying this in-
vader are reported to have seen the total destruction of
these Buddhist centers of learning. However, Minaju-s-
Siraj (1243 ce) informed that they had mistaken them
to be fortresses and wrote:

[M]ost of the inhabitants of the place were Brah-
mans with shaven heads. They were put to death.
Large number of books were found there, and
when the Muhammadans saw them, they called
for some person to explain their contents, but all
the men had been killed. It was discovered that
the whole fort and city was a place of study (ma-
drasas) (Elliot, 1964, p. 306).

These crimes have to be seen in the larger milieu
of intrigue and the need to maintain authoritative con-
trol and access to resources during the early days of the
Turkish state in India. The relations among the Turkish
rulers during times of succession were never peaceful.
Controlling the massive local population of Hindus was
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equally difficult. Barani narrates a supposed dialogue
between Qazi Mughis of Bayana and Sultan Alaudden
on an ordinance related to imposing a tax called jiziya
on the Hindus. The Sultan wanted to lower the prestige
and economic power of this population and thus he in-
voked a Quranic injunction to support his claims:

Hindus should be forced to pay their revenue in
abject humility and extreme submissiveness; for
the Prophet Muhammad had ordained that Hin-
dus must either follow the true faith or else be
slain or imprisoned and their wealth and proper-
ty confiscated (Rizvi, 1998, p. 164).

Thus, according to Rizvi, other schools of jurispru-
dence of the time, except for the law school of Abu
Hanifa, ordered for them “either death or Islam.”

Timur justified his conquest of India by invoking
what he perceived as a willingness of the Muslim rulers
of the time to tolerate idolatry—a practice condemned
by Islam. He ordered a vicious attack that was unparal-
leled in the history of the subcontinent. At every stage
of his advance beyond the Indus River and especially
at places like Talamba and Bhatnair, he massacred peo-
ple. Subsequently, the cities were plundered and people
who failed to escape were enslaved. The most vivid de-
scriptions are those of his crossing the Jamuna River on
December 10, 1398. No one was spared. At Loni the
Hindu inhabitants were also wiped out. Near Delhi, the
local people greeted the news of nearby resistance
fighters with joy, but they paid for their indiscretion
with their lives. The resisting army, led by Mallu and
Mahmed, soon had to retreat, and the city was left to
the ruthless invader. Timur initially granted amnesty to
the population of Delhi, but an uprising of the people
infuriated him. The city was then ransacked for several
days, and many thousands of its inhabitants were
killed. On January 1, 1399, Timur returned home via
Meerut, and on this march, too, great numbers of Hin-
dus were slaughtered.

Raids on peninsular India began around 1295 and
continued to the early decades of the fourteenth centu-
ry, making inroads from Aurangabad as far south as
Madurai. After 1323, the Tughlugs sought permanent
dominion in the Deccan Peninsula. The first account of
the atrocities against the local population and the rul-
ing elites was narrated in the Vilasa Grant of Prolaya
Nakaya (1330). Despite the early success of the Kakati-
ya rulers of Warangal against the Delhi sultans, the in-
vaders were able to overpower the ruling dynasty.

The cruel wretches subjected the rich to torture
for the sake of their wealth. Many of their victims
died of terror at the very sight of their vicious
countenances . . . the images of gods were over-
turned and broken; the Agraharas of the learned
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confiscated; the cultivators were despoiled of the
fruits of their labour, and their families were im-
poverished and ruined. None dared to claim any-
thing, whether it was a piece of property or one’s
own life. To those despicable wretches wine was
the ordinary drink, beef the staple food, and the
slaying of the Brahmanas was the favorite pas-
time. The land of Tilinga, left without a protec-
tor, suffered destruction from the Yavanas, like
a forest subjected to devastating wild fire.

Literary sources also describe the devastation
caused by the barbarians, who were either called
Yavanas, Mlecchas, or Turushkas. The Madhura-Vijaya,
written by Gangadevi in the second half of the four-
teenth century, vividly describes Turushka rule over
Madurai thus:

The sweet odour of the sacrificial smoke and the
chant of the Vedas have deserted the villages
(Agrahras) which are now filled with the foul
smell of roasted flesh and the fierce noises of the
ruffianly Turushkas. The suburban gardens of
Madura present a most painful sight; many of
their beautiful coconut palms have been cut
down; and on every side are seen rows of stakes
from which swing strings of human skulls strung
together. The Tamraparni is flowing red with the
blood of the slaughtered cows. The Veda is for-
gotten and justice has gone into hiding; there is
not left any trace of virtue or nobility in the land
and despair is writ large on the faces of the unfor-
tunate Dravias (Chattopadhyaya, 1998, p. 57).

War was common among the various states of the
Deccan Peninsula and southern India. Kings professing
Islam as their personal faith ruled some of these,
whereas rulers of various Hindu sects controlled oth-
ers. An important point common to both was the utter
devastation caused by their armies when they invaded
each other’s dominions. For instance, the early Baha-
mani and Vijayanagar rulers struggled for control over
the fertile Raichur territory. A contemporary chroni-
cler, Ferishta narrated the various battles between the
Bahamani Sultan, Mohammad Shah, and the Vijayana-
gar ruler Bukka Raya. Ostensibly the sultan insulted the
Vijayanagar ruler, who responded with an invasion. He
conquered Mudkal and put all its inhabitants—men,
women, and children—to the sword. This infuriated
Mohammad Shah, who took a solemn oath: “till he
should have put to death, 100,000 infidels, as an expia-
tion for the massacre of the faithful, he would never
sheathe the sword of holy war, nor refrain from slaugh-
ter.” The Sultan slaughtered about 70,000 men,
women, and children.

The chronicles of Ferishta tell of subsequent and
equally ferocious battles between the two. Haji Mull, a
maternal relation of the Vijayanagar king, commanded
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the Brahmins to daily lecture the troops on the merits
of slaughtering Mohamedans. During the actual battle,
on July 23, 1366, large numbers of people were killed
on both sides. Mohammad Shah then ordered a fresh
massacre of the unbelievers, during which even preg-
nant women and children were not spared. According
to Ferishta, Mohammad Shah slaughtered 500,000
Hindus, and “so wasted the districts of Carnatic, that
for several decades, they did not recover their natural
population.”

The sources that have come down to us chroni-
cling these crimes against humanity were framed with-
in ideological and political concerns. They should be
read as selective representations and thus treated as
only partial constructions of the historical reality root-
ed in the concerns of either the colonial state or the
modern nation. The historian must therefore interpret
both the primary source and all subsequent interpreta-
tions in order to more accurately understand the events
that occurred so far in the past.

SEE ALSO Genghis Khan; Historiography, Sources
in; Historiography as a Written Form; India,
Modern
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In October 1944 Mohatmas Gandhi and Mohammed Ali Jinnah
met in a historic final, and ultimately unsuccessful, attempt to
resolve political differences between India’s Hindu and Muslim
populations. [AP/WIDE WORLD PHOTOS]

India, Modern

The events accompanying the partition of India may be
classified as genocidal massacres. While there is no
available evidence of the intent to annihilate entire eth-
nic, national, racial, or religious groups as such, the
victims of the mass killings were clearly chosen by their
killers on the grounds of their membership in such
groups.

No authentic figures are available as to how many
people were killed during and after the partition. Radha
Kumar, writing on the subject, has estimated that half
a million to a million people were killed and over fif-
teen million were displaced. Genocidal massacre char-
acterized both sides of the divide. While Muslims killed
Hindus and raped their women on the Pakistani side,
Hindus killed Muslims and raped their women on Indi-
an side.

Muslims made up 25 percent of India’s population
before partition. They had fought alongside Hindus
during the 1857 “mutiny” against the British rulers and
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also took part in various movements for independence
together with Hindus. However, they were divided into
various political and religious factions holding differing
political opinions and perspectives. Mohammed Ali
Jinnah, leader of the Muslim League, was a constitu-
tionalist and, although he shared in the nationalist aspi-
rations, he wanted a foolproof constitutional arrange-
ment with the leaders of Indian National Congress to
guarantee that Muslims (essentially the Muslim elite)
would have a share in power and to prohibit constitu-
tional changes without Muslim consent.

However, this was not to be. The other Muslim
parties and groups, such as the Jami’at-ul-‘Ulama-i-
Hind the All India Momin conference, and the Ahrar
of Punjab, as well as nationalist Muslims within the In-
dian National Congress, did not agree with Jinnah and
his Muslim League. Also, Khan Abdul Ghaffar Khan, a
Pathan leader from North West Frontier Province, also
known as the Frontier Gandhi as he was close to Ma-
hatma Gandhi and believed in the doctrine of non-
violence, also opposed Jinnah’s demands for a separate
Muslim homeland.

When no agreement could be reached between Jin-
nah and the leaders of Indian National Congress on the
constitutional arrangements, Jinnah demanded the par-
tition of India, invoking the theory that Muslims and
Hindus constituted separate nations. In saying this, he
endorsed the Hindu nationalists’ stand, which based
the idea of nationalism on cultural or religious grounds
as opposed to the grounds of territorial unity.

Both sides thus used religious rhetoric to justify
separate nationhood. The Hindu Mahasabha and lead-
ers of the Rashtriya Swayamsevak Sang (RSS: National
Volunteers Society) like Veer Savarkar, Hedgewar, and
Guru Golwalkar also vehemently supported the con-
cept of cultural nationalism. In the Hindu case, howev-
er, this nationalism also contained a territorial compo-
nent, invoking the concept of a Hindu fatherland. Veer
Savarkar coined the term Hindutva and described India
as pitra bhoomi and pavitra bhoomi (“fatherland” and
“sacred land”) for the Hindus, and maintained that
India could never become a sacred land for the Mus-
lims.

Writing as a member of the Muslim League, an in-
dustrialist from Calcutta named Humayun Akhtar enu-
merated a list of differences between Hindus and Mus-
lims on religious basis. Jinnah also justified his demand
for a separate Muslim nation on the basis of religious
and cultural differences between Hindus and Muslims.
He maintained that the two groups revered different
heroes, celebrated different festivals, spoke different
languages, ate different foods, and wore different cloth-
ing. These claims were not entirely true, but in the heat
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of the moment were accepted as common knowledge
among the educated middle classes of both communi-
ties.

Interestingly, however, these ideological battles
were being fought primarily among the elites. The
lower classes of both communities were untouched by
these controversies at first. Nonetheless, when violence
erupted, it was the poorer classes on both sides of the
ethnic divide that paid the price. In the carnage that fol-
lowed partition, it was the poor people who were mas-
sacred.

The British colonial rulers also bore responsibility
for India’s partition. If Lord Mountbatten, the last Vice-
roy had not hurried the declaration of independence,
perhaps the history of the Indian subcontinent would
have been quite different. The genocidal massacres
might have been avoided, half a million to a million
lives might not have perished, and millions of people
might not have been uprooted.

The Muslims in India suffered the most from parti-
tion in every respect. Those Muslims who opted to re-
main in India came primarily from the poorer classes
(the elite and middle class Muslims migrated to Paki-
stan). Most of them did not support the formation of
Pakistan, and yet their blood was shed for that cause
and they carried the guilt for dividing the country.
Within India they were reduced to small minority—10
percent of the total population, down from approxi-
mately 25 percent before partition. As a consequence
they lost much of their political influence.

Some leaders of the Indian Congress, such as Ma-
hatma Gandhi, Jawaharlal Nehru, Maulana Abul Kalam
Azad, and Babasaheb Ambedkar, were strongly com-
mitted to retaining a secular Indian government. In
1953, however, right wing Hindus formed a new party
called the Jan Sangh, which rejected the concept of sec-
ular India and advocated Hindu Rashtra (i.e., Hindu na-
tionhood). They blamed Indian Muslims for partition
and seriously doubted their loyalty to India.

Indian Muslims were dubbed as pro-Pakistan, and
the Jan Sangh preached hatred against them. The RSS,
an extreme Hindu nationalist organization employed
thousands of pracharaks (preachers) to travel from
place to place, spreading hatred against the Muslims.
As in the pre-partition period, India’s Muslim commu-
nities continued to witness carnage year after year.
Thousands of people, most of them Muslims, lost their
lives in these riots.

The first major post-partition riot took place in Ja-
balpur, in Central India, during Nehru’s lifetime in
1961. Throughout the 1960s, several other major riots
of increasing intensity also took place, particularly in
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eastern India. In Ahmedabad and other parts of the
western Indian state of Gujarat, communal violence
broke out on a large scale. More than a thousand people
were brutally killed and many women were raped and
murdered in 1969. The RSS, the Jan Sangh, and even
a congressional faction were involved in organizing and
justifying these genocidal massacres.

Another major episode of communal violence
broke out in Bhivandi, some 40 kilometers from Mum-
bai, on May 18, 1970. More than 200 people were killed
there. At the same time, in Jalgaon, a marriage party
consisting of 40 Muslims (including the bridegroom)
were burned alive. The Bhivandi-Jalgaon riots were
mainly organized by an extremist Hindu right-wing or-
ganization called The Shiv Sena. This was a virulently
anti-Muslim organization at the time, although its cur-
rent leadership appears to have modulated its anti-
Muslim virulence in recent years.

In the late 1970s and throughout the 1980s, several
additional major communal riots took place. Once
again, the main victims of the violence were Muslims.
Thousands perished in these riots, which should be
characterized as genocidal massacres. In all these riots,
the Jan Sangh—renamed the Bhartiya Janata Party
(BJP)—raised slogans like Musalman jao Pakistan or
Musalman jao qabrastan (“O Muslims, go to Pakistan,”
“O Muslims, go to the cemetery”), inciting party fol-
lowers to killed their Muslim neighbors. Thus did anti-
Muslim violence continue in India long after the formal
partition of the country in 1947.

The 1980s brought a worsening of the violence.
Several major riots took place, some of which were in-
flamed by the recollection of historical grievances. For
instance, controversy broke out over the centuries-old
demolition of Hindu temples by medieval Muslim rul-
ers. The BJP launched an aggressive campaign to re-
store one such temple—of Ramjanambhoomi, in
Ayodhya, northern India—by destroying the mosque
that had been allegedly constructed in its place by
Babar’s general, Mir Baqi Khan.

As a consequence of this campaign, several riots
broke out throughout India, primarily directed against
the Muslim minority. According to one estimate, more
than 300 riots, both small- and large-scale broke out
across the country. The Ayodhya mosque, Babri Mas-
jid, was demolished on December 6, 1992. The demoli-
tion of Babri Masjid triggered further anti-Muslim vio-
lence throughout India, particularly in Mumbai, Surat,
Ahmedabad, Kanpur, Delhi, and Bhopal. The riots in
Mumbai and Surat were the worst. Government esti-
mates for the violence in Mumbai alone suggest that
more than a thousand people were killed. Unofficial es-
timates set the death count significantly higher.
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The role of the police in the Mumbai killings was
highly questionable. The local police force was openly
pro-Hindutva and blatantly anti-Muslim. The Srikrish-
na Commission, convened to investigate the riots,
charged thirty-two police officers with having been in-
volved in killing or abetting the killing of Muslims. The
Mumbai riots shocked the whole of India. The Muslims
in Mumbeai felt intensely insecure, and many of them
fled the city. It is estimated that a total of more than
200,000 people—Muslims and Hindus alike—
ultimately left Mumbai. The exodus was so huge that
the Government had to organize special trains to han-
dle the volume of traffic out of the city.

The riots of Mumbai were followed by similar vio-
lence in the western Indian city of Surat. Here, too,
large numbers of Muslims were killed, their shops loot-
ed and burned, and their businesses completely de-
stroyed. Many Muslim women were mass raped. More
than four hudnred Muslims were killed by the right
wing Hindu nationalists during the course of the Surat
violence.

The worst case of violence in post-independence
India was began on February 27, 2002, in the state of
Gujarat, in western India. Rioting broke out after a pas-
senger compartment of the Sabarmati Express was set
on fire as it travelled from Ayodhya in northern India
to Godhra, Gujarat. Fifty-nine Hindus were burned to
death, including men, women, and children. Muslims
living near the Godhra railway station were suspected
to be involved in setting fire to the railway compart-
ment. Some one hundred people were arrested and tri-
als would show whether they were involved in the
crime.

Rioting broke out on the morning of February 28,
in which more than 1,000 people were massacred in
brutal retribution of the Godhra protests. Once again,
Muslim women were raped in several Gujarat villages.
As a result of the escalating violence, more than 45,000
Muslims were displaced to refugee camps, where they
were kept for several months. They were prohibited
from returning to their homes, and their businesses
were nearly ruined. In the city of Ahmedabad, 100
Muslim residents of a neighborhood known as Narodia
Patia were killed (some were burned alive) and many
women were raped. The case of Kausar Bano illustrates
the violence that was perpetrated during these riots.
Eight months pregnant, her womb was ripped opened
and her unborn child was extracted and pierced with
a sword. In the neighborhood called Gulbarga Society,
40 people, including a member of the Indian Parlia-
ment, were burned alive.

The BJP Government in Gujarat, led by Narendra
Modi, was allegedly involved in the carnage. Modi jus-
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tified the violence by saying it was a popular reaction
to the Godhra incident. He even invoked the Newtoni-
an law that there is equal reaction to every action, im-
plying that the carnage was a natural, unavoidable oc-
currence. The genocidal massacre in Gujarat was but
the latest in a long history of post-independence vio-
lence. Between 1950 and 2002, more than 13,952 out-
breaks of local violence took place, 14,686 people have
been killed and a further 68,182 have suffered injury.

SEE ALSO Genocide; India, Ancient and Medieval;
Massacres
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Asghar Ali Engineer

Indigeneous Peoples

Indigenous peoples have lived in different part of the
globe since time immemorial. In 2003 they number
about 350 million, belonging to different nations, com-
munities, and groups, with specific cultures, traditions,
customs, languages, and religions. They have survived
in spite of the massacres, discrimination, oppression,
diseases, poverty, and misery inflicted on them princi-
pally by the colonial powers (Spain, Britain, France, the
Netherlands, and the United States).

The problems of indigenous peoples exist, to vary-
ing degrees, on all continents. Even in countries where
the indigenous still constitute a majority, they remain
powerless, by and large unheard, misunderstood, or
simply ignored by their governments. Their past histo-
ry is disdained, their way of life scorned, their subjuga-
tion unrecognized, their social and economic system
unvalued. The belief that indigenous peoples were sub-
human and inferior was common among European in-
vaders and colonizers.

encyclopedia of GENOCIDE and CRIMES AGAINST HUMANITY



Definition

There is not an international consensus on who indige-
nous peoples are; the term cannot be defined precisely
or applied all-inclusively. International debate on the
meaning of the term indigenous commenced in the late
nineteenth century. Among European languages, nota-
bly English and Spanish, the term indigenous (indi-
gena) shares a common root in the Latin word indi-
genae, which was used to distinguish between persons
who were born in a particular place and those who ar-
rived later from elsewhere (advenae). The French word
autochtone has, by comparison, Greek roots and, like
the German term Urspung, suggests that the group to
which it refers was the first to exist in a specific loca-
tion. Hence, the roots of the terms historically used in
modern international law share a single conceptual ele-
ment: priority in time.

Berlin Conference (1884 and 1885)

A good starting point for the examination of interna-
tional practice with regard to indigenous peoples is the
Berlin Conference of 1884 and 1885. The great powers
of the time convened the conference with the aim of
agreeing on principles for the recognition and pursuit
of their territorial claims in Africa. In Article 6 of the
General Act of the Conference, the great powers de-
clared their commitment to “watch over the preserva-
tion of the native tribes” of Africa, with the term “native
tribes” distinguishing between nationals of the great
powers and the peoples of Africa living under the colo-
nial domination of these same nations.

League of Nations

According to Article 22 of the Covenant of the League
of Nations, members of the League accepted as a “sa-
cred trust of civilization” the duty of promoting the
well being and development of the indigenous popula-
tion of those colonies and territories remaining under
their control. The Covenant specifically used the word
“indigenous” to distinguish between the colonial pow-
ers and the peoples living under their domination. The
Covenant included a second element of qualification,
however, characterizing indigenous populations as
“peoples not yet able to stand by themselves under the
strenuous conditions of the modern world.” Both fac-
tors, that is, colonial domination and institutional ca-
pacity, were to be considered, under Article 22 of the
Covenant, in determining the degree of supervision
that was appropriate to particular territories and peo-
ples. Another element important to the evolution of the
term indigenous appeared in the Covenant. Article 22
also referred to “territories” as places demarcated by in-
ternationally recognized borders, in comparison to
“peoples,” who could be distinguished by sociological,
historical, or political factors.
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Sami in regional dress, Finmarken, Norway, c. 1885. With forced
assimilation, including a ban on their Native language, came the
loss of Sami traditions and a fading perception of their history.
[MICHAEL MASLAN HISTORIC PHOTOGRAPHS/CORBIS]

Pan-American Union—Organization of American
States (OAS)

The Pan-American Union, the predecessor of the pres-
ent-day Organization of American States (OAS), began
to use the term indigenous in a different manner. In its
Resolution XI of December 21, 1938, the Eighth Inter-
national Conference of Americas States declared that
“the the indigenous populations, as descendants of the
first inhabitants of the lands which today form Ameri-
ca, and in order to offset the deficiency in their physical
and intellectual development, have a preferential right
to the protection of the public authorities.”

As a matter of practice in the Americas, the term
indigenous was used to identify marginalized or vul-
nerable ethnic, cultural, linguistic, and racial groups
within state borders. The consolidated text of the Draft
American Declaration on the Rights of Indigenous Peo-
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Sami (or Lapps) are the Native people, primarily farmers and reindeer herders, living in the polar regions of Norway, Sweden, Finland,
and Russia. In the 1880s (the time period of this portrait of a rural Sami family), Norway adopted strict policies aimed at assimilating its
indigenous population.[MICHAEL MASLAN HISTORIC PHOTOGRAPHS/CORBIS]

ples (being negotiated by the OAS, as of June 2003) re-
fers in its Article 1 to indigenous peoples as those who
“descend from a native culture that predates European
colonization and who conserve normative systems, us-
ages and customs, artistic expressions, beliefs and so-
cial, economic, political and cultural institutions.” Ne-
gotiations proceed within the OAS in a quest for
consensus among states and indigenous peoples of the
region on the latter’s rights.

International Labor Organization (ILO) Convention

The 1957 International Labor Organization (ILO) In-
digenous and Tribal Populations Convention (No. 107)
applies to tribal populations that “are regarded as indig-
enous on account of their descent from the populations
which inhabited the country, or a geographical region
to which the country belongs, at the time of conquest
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or colonization” and who remain socially, economical-
ly, and culturally distinct.

The Charter of the United Nations (UN)

The Charter of the United Nations (UN) contains noth-
ing to help reconcile different uses of the term indige-
nous in international law. Article 73 of the Charter re-
fers merely to “territories whose peoples have not yet
attained a full measure of self-government.”

In 1987 the UN published Study of the Problem of
Discrimination against Indigenous Populations by Jose
Martinez Cobo that offered the following definition for
the term indigenous:

Indigenous communities, peoples and nations
are those which, having a historical continuity
with pre-invasion and pre-colonial societies that
developed on their territories, consider them-
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selves distinct from other sectors of the societies
now prevailing in those territories, or parts of
them. They form at present non-dominant sec-
tors of society and are determined to preserve,
develop and transmit to future generations their
ancestral territories, and their ethnic identity, as
the basis of their continued existence as peoples,
in accordance with their own cultural patterns,
social institutions and legal systems (p. 379).

This definition combines the element of distinc-
tiveness, which characterizes both indigenous and trib-
al peoples, with the element of colonialism. In addition,
the definition contains the following other essential ele-
ments: (1) “non-dominance at present,” implying that
some form of discrimination or marginalization exists;
(2) the relationship with “ancestral land” or territories;
(3) culture in general, or in specific manifestations
(such as religion, living under a tribal system, member-
ship in an indigenous community; (4) language
(whether used as the only language, the mother tongue,
the habitual means of communication at home or in the
family, or the main, preferred, habitual, general, or nor-
mal language); (5) residence in certain parts of the
country. This is the definition that has prevailed and is
applied by the UN.

The 1989 ILO Indigenous and Tribal Peoples’ Con-
vention (No. 169), which revised the earlier 1957 Con-
vention, defines indigenous peoples in terms of their
distinctiveness, as well as their descent from the inhabi-
tants of a territory “at the time of conquest or coloniza-
tion or the establishment of present state boundaries.”
The only difference between the definition of indige-
nous and tribal peoples in the Convention relates to the
principle of self-identification. A people may be classi-
fied as indigenous only if it so chooses by perpetuating
its own distinctive institutions and identity. Article 1,
paragraph 2, of the Convention provides that self-
identification “shall be a fundamental criterion for de-
termining the groups to which the Convention shall
apply.” Paragraph 3 contains a disclaimer stating, “the
use of the term peoples in this Convention shall not be
construed as having any implications as regards [to]
the rights which may attach to the term under interna-
tional law.”

It should be noted in this regard that no accepted
legal, sociological, or political definition of the term a
people exists. General or customary international law
does not provide any rules or principles concerning the
term indigenous peoples, or its relationship with the
wider concept of peoples. Whether a group is a people
mainly for the purpose of self-determination depends
on the extent to which the members of the group mak-
ing this claim share ethnic, linguistic, religious, or cul-
tural bonds. There is also a subjective element, which
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weighs the extent to which members of a group per-
ceive the group’s identity as distinct from those of other
groups. Indigenous peoples are peoples in every politi-
cal, legal, social, cultural, and ethnological meaning of
this term. They have their own languages, laws, cus-
toms, values, and traditions; their own long histories as
distinct societies and nations; and a unique religious
and spiritual relationship with the land and territories
in which they have lived.

Indigenous peoples’ right to self-determination
should ordinarily be interpreted as their right to freely
negotiate their status and representation in the state
where they live. This might best be described as a kind
of “belated state-building,” through which indigenous
peoples are able to join with all other peoples making
up the state on mutually agreed upon and just terms.
It does not mean that indigenous individuals should be
assimilated into the dominant culture, but that they
should be recognized as distinct peoples and incorpo-
rated into the state on that basis. Indigenous peoples
have repeatedly expressed their preference for constitu-
tional reform within existing states that would allow
this process to take place, as opposed to secession from
the state. What most indigenous peoples mean when
they speak of self-determination is the freedom to live
as they have been taught.

History: West Indies

The Western Hemisphere was densely populated when
Europeans began their colonization of the region. In
1492 Christopher Columbus set sail under the flag of
King Ferdinand and Queen Isabella of Spain and soon
subjugated the West Indies. The so-called Indians lived
in a land across the ocean, with their own cultures, civi-
lizations, and languages. The Spaniards waged a series
of genocidal campaigns against the Indians of Hispan-
iola. On horseback, accompanied by infantry and
bloodhounds, the conquerors destroyed the hunting
and gathering nations of the island, and by 1496 they
were in complete control. Besides the subjugation the
Europeans also brought their diseases. Smallpox ar-
rived in 1518 and spread to the mainland. By 1540 the
Indians in the Caribbean had been virtually extermi-
nated.

Catholic priests accompanying the soldiers would
read out in Spanish, on reaching Indian villages the Re-
querimiento, a formal demand that the townspeople
adopt Catholicism. If the Indians refused to acknowl-
edge the authority of the king and the pope, the soldiers
would kill them. Those who were not slaughtered were
seized as slave-laborers for the mines. In 1502 the sys-
tem known as encomienda was introduced, whereby the
Crown granted land to Spaniards, usually soldiers, who
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were also allotted a certain number of Indians to work
it. This system of forced labor was known as reparti-
miento.

Subjugation of the Indians was accompanied by
hideous acts of cruelty. Representatives sent by Catho-
lic Church authorities began to protest. Spain passed
the Laws of Burgos in 1512 in an attempt to control
some of the abuses. In 1514 Bartolomé de las Casas, a
priest who came to be called the father of human rights
in the New World, decided that the Spaniards’ treat-
ment of the Indians was unjust and tyrannical, and he
tried to intervene with the king to reform the encomien-
da system.

History: North America (Mexico)

After the Spaniards had subjugated the Indians of the
West Indies, they invaded the mainland, where they en-
countered the great empires of the Aztec and Inca. In
1519 Hernando Cortés landed at Veracruz on the east-
ern shores of Mexico. Reaching the Aztec capital of Te-
nochtitlan, the Spaniards were astonished to find a
beautiful city, the center of an empire of eleven million
people. By 1521 Mexico was conquered. The Spaniards
brought with them the disease smallpox, which was
unknown in Mexico, and Indians died by the hundreds
of thousands.

History: South America

By 1532 Francisco Pizarro had conquered Peru, where
the Inca ruled over six million Indians. The empire of
the Inca, established along the highlands stretching
from Ecuador to Bolivia, was an astounding achieve-
ment: with winding roads through the mountains, irri-
gation systems, storehouses, and agricultural terraces.
Manco Inca led the revolt of the Inca against the Span-
iards. Tupac Amaru, the last Inca king, was captured
and brought to Cuzco, where he was beheaded in the
central plaza.

As early as 1523, a decade before Pizarro’s encoun-
ter with Atahualpa, smallpox had begun to depopulate
the empire of the Inca. A multitude of plagues, in addi-
tion to smallpox, ravaged the Indian population during
the sixteenth and seventeen centuries: chickenpox,
measles, influenza, pneumonia, scarlet fever; yellow
fever, and typhus. Their enormous impact can be best
understood by considering population statistics related
to both North and South America. In 1519 the Indian
population of central Mexico was estimated to be 25
million; by 1523 17 million remained; in 1548 there
were only 6 million; and by 1568 a mere 3 million had
survived. By the early seventeenth century the number
of Indians in central Mexico was scarcely 750,000, that
is, 3 percent of the population before the Spanish Con-
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quest began. It is estimated that the Indian population
of Peru likewise fell from 9 million before the arrival
of Columbus to 1.3 million by 1570.

At the end of a half-century under Spanish rule, the
peoples of the Aztec and Inca empires had undergone
devastating cultural as well as numerical decimation.
Ancient ceremonies of birth, marriage, and death disap-
peared. Old customs died. A cultural genocide was
committed. In the Brazilian rain forest during the twen-
tieth century the epidemics of the earlier Conquest—
smallpox and measles—and diseases such as malaria,
influenza, tuberculosis, and yellow fever killed thou-
sands of indigenous peoples, in particular, the Yano-
mami. Depopulation placed terrible stress on the social
institutions of indigenous society. From 1900 to 1957,
according to Darcy Ribeiro, an anthropologist who
sought to help the Urubus-Kaapor in 1950, the Indian
population of Brazil dropped from one million to less
than two hundred thousand. Seventy-eight Indian com-
munities became extinct. What remains of pre-
Colombian civilizations are ruins such as Maccu Pic-
chu, the lost city of the Inca, while the heirs of the con-
quered peoples sell handicrafts and beg in the streets
of Andean cities.

History: North America

In North America the destruction of the Indian popula-
tion did not necessarily occur at the time of first con-
tact, as was the case in Central and South America. In
the sixteenth century a remarkable federal and state
structure was established among Indians from the
Great Lakes to the Atlantic, and as far south as the Car-
olinas and inland to Pennsylvania. Known as the Iro-
quois Confederacy, it incorporated five widely dis-
persed nations of thousands of agricultural villages. It
later included the Tuscarora of the south and refugees
from British colonization.

Bordering the Iroquois state to the west were the
peoples of the plains and prairies of central North
America, from West Texas to the sub-Arctic; in the Ca-
nadian prairies, the Cree; in the Dakotas, the Lakota
and Dakota (Sioux); and to their west and south the
Cheyenne and Arapaho peoples.

Prior to the arrival of the British colonizers with
African slaves, the territory was a thriving civilization,
with most peripheral areas having been settled by the
year 1600. The inhabitants were the Muskogee-
speaking Choctaw, Creek, and Chickasaw Nations; the
Cherokee, an Algonquin-speaking people just as the Ir-
oquois in the eastern half of the region; and the Natch-
ez Nation to the west, that is, the Mississippi Valley
area. The total population of the region is estimated to
have been between two to three million. The Natchez

encyclopedia of GENOCIDE and CRIMES AGAINST HUMANITY



Nation alone, which was totally destroyed by coloniza-
tion with the remaining population sold into slavery,
may have numbered several million.

In the 1890s an American whaling fleet from San
Francisco entered the Beaufort Sea and established
whaling stations in the western Arctic. Eskimos were
hired to gather driftwood to conserve the ships’ stocks
of coal, and to hunt caribou and musk ox to supply the
whalers with fresh meat. The whalers brought syphilis,
measles, and other diseases. When the whaling indus-
try collapsed in 1908, of the original population of
2,500, there were only approximately 250 Mackenzie
Eskimos left in the region between Barter Island and
Bathurst Peninsula.

Alcohol was used by some of the Indians in the
Americas. Most indigenous peoples regard the abuse of
alcohol as one of the most disruptive forces brought on
by colonization and the most serious danger to the fu-
ture of their communities. There are disturbing con-
temporary studies of indigenous communities in the
Arctic and Sub-Arctic regions that identify a social pa-
thology which threatens to destroy life there: family vi-
olence, alcoholism, and a high suicide rate among
young people, with most victims being in their teens
and early twenties. This is the tragic outcome of the
policies pursued by dominant nonindigenous societies
for many years. Certain governments and their eco-
nomic, social, and educational institutions, as well as
some missionaries and clergy, have made every effort
to destroy indigenous languages, cultures, customs,
and traditions. Despite this history, Native peoples
remain in the New World.

History: Oceania

With respect to Oceania, there is archaeological evi-
dence that Aborigines have lived in Australia for at least
sixty thousand years. On May 13, 1787, a fleet of eleven
ships, most carrying convicts, set sail for New South
Wales. It arrived on January 26, 1788, giving birth to
modern-day Australia. Starting with British occupation,
Aboriginal and Torres Strait Islander peoples have been
subjected to successive government policies seeking to
“protect,” “civilize,” and “assimilate” them. The policy
of assimilation, which often involved removing indige-
nous children from their families and communities and
placing them in nonindigenous communities, govern-
ment or church institutions, or foster homes, reached
its peak between 1910 and 1970. These children, com-
monly referred to as the Stolen Generations, were not
only isolated from their families and traditional lands,
but also forbidden to speak their language or practice
their culture. Frequently, they never learned of their in-
digenous origin. This policy and practice may be
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Though their numbers declined significantly with the advent of
European colonization, Aborigines, whose presence in Australia
can be traced back some 60,000 years, still enact their
ancestors’ rituals. In this 1992 photo, an Aborigine participates in
“Dreamtime,” a ritual intended to signify the continuity of all life
unlimited in space and time. [CHRIS RAINIER/CORBIS]

viewed as a form of genocide on the basis of Article
II(e) of the 1948 United Nations (UN) Convention
on the Prevention and Punishment of the Crime of
Genocide.

History: Asia

In Asia, Japan recognizes the Ainu as a religious and
culture minority, but Ainu efforts to celebrate, pre-
serve, and revive their traditions and customs of the
past are severely circumscribed. Japan maintains that
the Ainu have lost most of their cultural distinctiveness
through assimilation. Despite the official position of
the Japanese government, the Ainu place strong em-
phasis on their distinct cultural identity.

Most of the countries in which indigenous peoples
live are relatively poor and less developed. Government
officials, and the executives of development banks, and
other financial institutions and transnational corpora-
tions, often have a limited knowledge of indigenous
societies and their culture. As a result, the projects
these executives conceive, authorize, and fund—dams,
roads, and the utilization of natural resources some-
times involving the large-scale relocation of popula-
tions—irrevocably affect the peoples who lie in their
paths. The land and natural resource issues of indige-
nous peoples remain critical and unsolved in many
states. In North America, Great Britain and later the
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United States signed over three hundred treaties with
Indian nations that were subsequently broken.

In 1840 the Maori in New Zealand signed the Trea-
ty of Waitangi with Great Britain. According to it, they
ceded sovereignty in exchange for exclusive and undis-
turbed land rights. However, within a few years the
British Crown forcibly purchased half of the guaran-
teed area, some thirty million acres, and by successive
acts of Parliament much of the remaining land has also
been wrested from the Maori. At the end of the twenti-
eth century they owned only 3 percent of New Zealand
territory. Present-day Maori (along with North Ameri-
can Indians, including those residing in Canada) insist
on their treaty rights and continue to demand that the
treaties they earlier signed be recognized as legitimate
international agreements.

In 2002 the indigenous Wanniyala-Aetto in Sri-
Lanka; the forest-dwelling Adivasis in India; and the
San, Hadzabe, and Ogiek in Africa all faced situations
in which they were either denied access to their ances-
tral lands, or evicted from them in order to make way
for commercial hunting or logging interests. Pastoral-
ists suffered hardships in Ethiopia and Tanzania, where
land dispossession increasingly threatened their liveli-
hood. Even the Saami reindeer pastoralists of the Euro-
pean Saamiland—considered the most privileged indig-
enous people in the world—experienced economic
setback.

The Torres Strait Islanders are an indigenous Mela-
nesian people of Australia. At present they are slowly
working toward a system that will provide both a
strong government and relatively autonomous local is-
land councils, together with protection for and political
inclusion of the nonindigenous residents of the islands.
Such an arrangement will contribute to economic and
social improvement for all. In addition the State of
Queensland has demonstrated some recognition of Na-
tive status since the landmark decision of the high
court in Mabo v. Queensland (1992), which recognized
Native title in the Torres Strait Islands.

Many states regard indigenous peoples as an obsta-
cle to their national development, not as an economic
asset. By pursuing such a philosophy and policy, they
ignore the potential contribution of a large portion of
their national population and condemn them to pover-
ty, despair, and conflict. Ignoring the economic poten-
tial of indigenous communities is a waste of resources
in the short term, and a source of high social and finan-
cial costs in the long term.

In the Andes and Southeast Asia, where the majori-
ty of the world’s indigenous peoples live, the flow of
private foreign investment and expropriation of lands
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and natural resources continues unabated, without the
free consent of indigenous peoples. National parks,
biosphere preserves, and the lands set aside for indige-
nous peoples have been opened to mining and logging.
Large-scale development projects, such as hydroelec-
tric dams and transmigration programs have not just
displaced many thousand of peoples, they have also
leveled rain forests, emptied rivers, and eliminated
much of the word’s biological diversity. Indigenous
peoples have been an integral part of the worldwide en-
vironmental movement that led to the 1992 Earth Sum-
mit at Rio de Janeiro. Chapter 26 of Earth Summit
Agenda 21, Recognizing and Strengthening the Role of
Indigenous People and Their Communities, was adopt-
ed during this conference.

Indigenous Peoples Movement and Contemporary
Global Protection

In 1923 Chief Deskaheh, leader of the Council of the
Iroquois Confederacy, traveled to Geneva to inform the
League of Nations of the tragic situation of indigenous
peoples in Canada and to request the League’s interven-
tion in their long-standing conflict with the Canadian
government. In spite of Chief Deskaheh’s efforts, the
League decided not to hear the case, claiming that the
issue was an internal Canadian matter.

Since 1921 the ILO has sought to address the
plight of Native workers in European colonies. The
1930 Forced Labor Convention (No. 29) was one re-
sult. In the period from 1952 to 1972 the Andean Pro-
gram, a multi-agency effort under the leadership of the
ILO, was launched in Argentina, Bolivia, Chile, Colom-
bia, Ecuador, Peru, and Venezuela; its work affects
some 250,000 indigenous peoples. The ILO has further
adopted two conventions on indigenous peoples (Nos.
107 and 169 on “Indigenous and Tribal Populations”
and the “Convention Concerning Indigenous and Trib-
al Peoples in Independent Countries”). The 1989 con-
vention (No. 169) is an important international stan-
dard on the subject.

After the UN was created in 1946, a number of at-
tempts were made to prompt that body to consider the
situation of indigenous peoples around the world.
From 1960 to 1970 indigenous movements grew in a
number of countries to protest the systematic and gross
violations of Native human rights, and the discrimina-
tory treatment and policies of assimilation and integra-
tion promulgated by various states. In the 1970s indig-
enous peoples extended their efforts internationally
through a series of conferences and appeals to interna-
tional intergovernmental institutions and nongovern-
mental organizations (NGOs). Among the hallmark
events of the movement was the International NonGov-
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ernmental Organization Conference on Discrimination
Against Indigenous Populations in the Americas, held
in Geneva in 1977. This conference has contributed to
forging a transnational indigenous identity that may be
subsequently extended to include indigenous peoples
from many corners of the world. Of particular interest
was the Fourth General Assembly of the World Council
of Indigenous Peoples, held in Panama in 1984, which
developed a declaration of principles. This declaration
is one of the primary papers on which the Draft United
Nations Declaration on the Rights of Indigenous Peo-
ples, as of 2003 under debate in the UN Commission
on Human Rights, is based.

In 1982 the UN Working Group on Indigenous
Populations (WGIP) was created with a twofold man-
date: to review developments relating to the promotion
and protection of human rights and fundamental free-
doms of indigenous peoples, and to elaborate interna-
tional standards concerning their human rights. The
WGIP, under the chairmanship of Erica-Irene Daes, has
produced valuable work. Its annual meetings became
the official gathering place for more than nine hundred
indigenous representatives from all over the world. The
principles of openness, freedom of expression, equality
and nondiscrimination, the rule of law, transparency,
and democracy have been the subject of its debates, and
a constructive dialogue between representatives of in-
digenous peoples, governments, intergovernmental or-
ganizations, NGOs, and members of the WGIP have en-
sued as a result. With the free and active participation
of indigenous peoples, it has drafted and unanimously
adopted the Draft Declaration on the Rights of Indige-
nous Peoples.

On the basis of WGIP’s recommendation, the UN
proclaimed 1993 the historic “International Year of the
World’s Indigenous Peoples.” Then Secretary-General
Boutros Boutros-Ghali called on all governments to re-
spect and cooperate with indigenous peoples. The Gen-
eral Assembly then declared 1995 through 2004 “The
International Decade of the World’s Indigenous Peo-
ple,” with the theme of partnership in action. In 1992
the Permanent Forum on Indigenous Issues was estab-
lished by the UN Economic and Social Council, as a
watchdog on behalf of indigenous peoples. Its most im-
portant function and role has been to ensure that the
operational side of the UN system focuses on the rights
of indigenous peoples, including the right to develop-
ment, and brings indigenous peoples into a real part-
nership for development with other sectors of interna-
tional society. As of 2003 the Permanent Forum held
two constructive annual sessions (in 2002 and 2003).

Consequently, indigenous peoples are no longer
just victims of development, but also contributors to
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development and the protection of the environment.
With their own special talents, deep knowledge, and
long expertise, they will gradually contribute to the im-
provement of their economic situation and to the pros-
perity of all people throughout the world.

Reconciliation and Recommendations

In the dawn of the new millennium indigenous peoples
worldwide, after centuries of inaction and suffering,
have become aware of their rights and responsibilities.
The injustice, the exploitation, the discriminatory
treatment and dark deeds of the past and present re-
quire those who have benefited the most to aid those
who have endured the greatest injustices during the
last five centuries. Governments must recognize the
needs of indigenous peoples and then find a path of res-
titution that leads to reconciliation. No longer can
claimed ownership rights of land and natural resources
be ignored. No longer can indigenous customary laws,
traditions, and culture be disregarded.

There is a need for national constitutional reforms
within existing states, as opposed to secession, with the
free and active participation of indigenous peoples.
Forced assimilation and integration must be prohibited
by law. It is imperative that nations worldwide adopt
the UN General Assembly’s Draft Declaration on the
Rights of Indigenous Peoples. The proclamation will
serve as the foundation of a new and just relationship
between states and indigenous peoples, and contribute
to a successful and viable reconciliation. The education
of indigenous peoples must be encouraged, and public
awareness properly promoted. The World Bank, Inter-
national Monetary Fund (IMF), and other international
and regional financial institutions must take into con-
sideration the culture of indigenous peoples. Making
the right to development a reality will need to entail a
very effective socioeconomic planning and implemen-
tation process. Indigenous peoples in defending their
human rights and fundamental freedoms should not be
compelled to routinely seek legal recourse in order to
achieve these ends. It must be a last resort against op-
pression; all their human rights, including the rights to
self-determination and development, must be recog-
nized and guaranteed by the rule of law.

SEE ALSO Australia; Aztecs; Beothuk; Canada;
Cheyenne; Incas; Native Americans; Pequots;
Trail of Tears; Wounded Knee
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Indonesia

During about five months, from late October 1965 until
March 1966, approximately half a million members of
the Indonesian Communist Party (Partai Komunis In-
donesia, PKI) were killed by army units and anticom-
munist militias. At the time of its destruction, the PKI
was the largest communist party in the non-communist
world and was a major contender for power in Indone-
sia. President Sukarno’s Guided Democracy had main-
tained an uneasy balance between the PKI and its leftist
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allies on one hand and a conservative coalition of mili-
tary, religious, and liberal groups, presided over by Su-
karno, on the other. Sukarno was a spellbinding orator
and an accomplished ideologist, having woven the In-
donesia’s principal rival ideologies into an eclectic for-
mula called NASAKOM (nationalism, religion, com-
munism), but he was ailing, and there was a
widespread feeling that either the communists or their
opponents would soon seize power.

The catalyst for the killings was a coup in Jakarta,
undertaken by the September 30 Movement, but actu-
ally carried out on October 1, 1965. Although many as-
pects of the coup remain uncertain, it appears to have
been the work of junior army officers and a special bu-
reau of the PKI answering to the party chairman, D. N.
Aidit. The aim of the coup was to forestall a predicted
military coup planned for Armed Forces Day (October
5) by kidnapping the senior generals believed to be the
rival coup plotters. After some of the generals were
killed in botched kidnapping attempts, however, and
after Sukarno refused to support the September 30
Movement, its leaders went further than previously
planned and attempted to seize power. They were un-
prepared for such a drastic action, however, and the
takeover attempt was defeated within twenty-four
hours by the senior surviving general, Suharto, who
was commander of the Army’s Strategic Reserve,
KOSTRAD.

There was no clear proof at the time that the coup
had been the work of the PKI. Party involvement was
suggested by the presence of Aidit at the plotters’ head-
quarters in Halim Airforce Base, just south of Jakarta,
and by the involvement of members of the communist-
affiliated People’s Youth (Pemuda Rakyat) in some of
the operations, but the public pronouncements and ac-
tivities of the September 30 Movement gave it the ap-
pearance of being an internal army movement. None-
theless, for many observers it seemed likely that the
party was behind the coup. In 1950 the PKI had explic-
itly abandoned revolutionary war in favor of a peaceful
path to power through parliament and elections. This
strategy had been thwarted in 1957, when Sukarno sus-
pended parliamentary rule and began to construct his
Guided Democracy, which emphasized balance and co-
operation between the diverse ideological streams pres-
ent in Indonesia.

The PKI, however, had recovered to become a
dominant ideological stream. Leftist ideological state-
ments permeated the public rhetoric of Guided Democ-
racy, and the party appeared to be by far the largest and
best-organized political movement in the country. Its
influence not only encompassed the poor and disad-
vantaged but also extended well into military and civil-
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ian elites, which appreciated the party’s nationalism
and populism, its reputation for incorruptibility, and
its potential as a channel of access to power. Yet the
party had many enemies. Throughout Indonesia, the
PKI had chosen sides in long-standing local conflicts
and in so doing had inherited ancient enmities. It was
also loathed by many in the army for its involvement
in the 1948 Madiun Affair, a revolt against the Indone-
sian Republic during the war of independence against
the Dutch. Although the party had many sympathizers
in the armed forces and in the bureaucracy, it con-
trolled no government departments and, more impor-
tant, had no reliable access to weapons. Thus, although
there were observers who believed that the ideological
élan of the party and its strong mass base would sweep
it peacefully into power after Sukarno, others saw the
party as highly vulnerable to army repression. A pre-
emptive strike against the anticommunist high com-
mand of the army appeared to be an attractive strategy,
and indeed it seems that this was the path chosen by
Aidit, who appears to have been acting on his own and
without reference to other members of the party leader-
ship.

In fact, the military opponents of the PKI had been
hoping for some time that the communists would
launch an abortive coup, believing that this would pro-
vide a pretext for suppressing the party. The September
30 Movement therefore played into their hands. There
is evidence that Suharto knew in advance that a plot
was afoot, but there is neither evidence nor a plausible
account to support the theory, sometimes aired, that
the coup was an intelligence operation by Suharto to
eliminate his fellow generals and compromise the PKI.
Rather, Suharto and other conservative generals were
ready to make the most of the opportunity which Aidit
and the September 30 Movement provided.

The army’s strategy was to portray the coup as an
act of consummate wickedness and as part of a broader
PKI plan to seize power. Within days, military propa-
gandists had reshaped the name of the September 30
Movement to construct the acronym GESTAPU, with
its connotations of the ruthless evil of the Gestapo.
They concocted a story that the kidnapped generals had
been tortured and sexually mutilated by communist
women before being executed, and they portrayed the
killings of October 1 as only a prelude to a planned na-
tionwide purge of anticommunists by PKI members
and supporters. In lurid accounts, PKI members were
alleged to have dug countless holes so as to be ready
to receive the bodies of their enemies. They were also
accused of having been trained in the techniques of tor-
ture, mutilation, and murder. The engagement of the
PKI as an institution in the September 30 Movement
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Major General Suharto (in camouflage fatigues) in an October 6, 1965, photograph. Suharto, right-wing dictator and President of
Indonesia from 1967 to 1998, ruled through military control and media censorship. When East Timor, a Portuguese colony, declared its
independence, on November 28, 1975, Suharto ordered his army to invade and to annex East Timor as an Indonesian province. It is
estimated that, during the annexation, one-third of the local population was killed by the Indonesian army. [AP/WIDE WORLD PHOTOS]

was presented as fact rather than conjecture. Not only
the party as a whole but also its political allies and affili-
ated organizations were portrayed as being guilty both
of the crimes of the September 30 Movement and of
conspiracy to commit further crimes on a far greater
scale. At the same time, President Sukarno was por-
trayed as culpable for having tolerated the PKI within
Guided Democracy. His effective powers were gradual-
ly circumscribed, and he was finally stripped of the
presidency on March 12, 1967. General Suharto took
over and installed a military-dominated, development-
oriented regime known as the New Order, which sur-
vived until 1998.

In this context, the army began a purge of the PKI
from Indonesian society. PKI offices were raided, ran-
sacked, and burned. Communists and leftists were
purged from government departments and private as-
sociations. Leftist organizations and leftist branches of
larger organizations dissolved themselves. Within
about two weeks of the suppression of the coup, the
killing of communists began.
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Remarkably few accounts of the killings were writ-
ten at the time, and the long era of military-dominated
government that followed in Indonesia militated
against further reporting. The destruction of the PKI
was greeted enthusiastically by the West, with Time
magazine describing it as “The West’s best news for
years in Asia,” and there was no international pressure
on the military to halt or limit the killings. After the fall
of Suharto in 1998, there was some attempt to begin in-
vestigation of the massacres, but these efforts were
hampered by continuing official and unofficial anti-
communism and by the pressure to investigate more re-
cent human rights abuses. President Abdurrahman
Wahid (1999-2001) apologized for the killings on be-
half of his orthodox Muslim association, Nahdlatul
Ulama, but many Indonesians continued to regard the
massacres as warranted. As a result, much remains un-
known about the killings.

Many analyses of the massacres have stressed the
role of ordinary Indonesians in killing their communist
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neighbors. These accounts have pointed to the fact that
anticommunism became a manifestation of older and
deeper religious, ethnic, cultural, and class antago-
nisms. Political hostilities reinforced and were rein-
forced by more ancient enmities. Particularly in East
Java, the initiative for some killing came from local
Muslim leaders determined to extirpate an enemy
whom they saw as infidel. Also important was the
opaque political atmosphere of late Guided Democracy.
Indonesia’s economy was in serious decline, poverty
was widespread, basic necessities were in short supply,
semi-political criminal gangs made life insecure in
many regions, and political debate was conducted with
a bewildering mixture of venom and camaraderie. With
official and public news sources entirely unreliable,
people depended on rumor, which both sharpened an-
tagonisms and exacerbated uncertainty. In these cir-
cumstances, the military’s expert labeling of the PKI as
the culprit in the events of October 1, and as the plan-
ner of still worse crimes, unleashed a wave of mass re-
taliation against the communists in which the common
rhetoric was one of “them or us.”

Accounts of the killings that have emerged in re-
cent years, however, have indicated that the military
played a key role in the killings in almost all regions.
In broad terms, the massacres took place according to
two patterns. In Central Java and parts of Flores and
West Java, the killings took place as almost pure mili-
tary operations. Army units, especially those of the elite
para-commando regiment RPKAD, commanded by
Sarwo Edhie, swept through district after district ar-
resting communists on the basis of information provid-
ed by local authorities and executing them on the spot.
In Central Java, some villages were wholly PKI and at-
tempted to resist the military, but they were defeated
and all or most villagers were massacred. In a few re-
gions—notably Bali and East Java—civilian militias,
drawn from religious groups (Muslim in East Java,
Hindu in Bali, Christian in some other regions) but
armed, trained, and authorized by the army, carried out
raids themselves. Rarely did militias carry out massa-
cres without explicit army approval and encourage-
ment.

More common was a pattern in which party mem-
bers and other leftists were first detained. They were
held in police stations, army camps, former schools or
factories, and improvised camps. There they were inter-
rogated for information and to obtain confessions be-
fore being taken away in batches to be executed, either
by soldiers or by civilian militia recruited for the pur-
pose. Most of the victims were killed with machetes or
iron bars.
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The killings peaked at different times in different
regions. The majority of killings in Central Java were
over by December 1965, while killings in Bali and in
parts of Sumatra took place mainly in early 1966. Al-
though the most intense of the killings were over by
mid-March 1966, sporadic executions took place in
most regions until at least 1970, and there were major
military operations against alleged communist under-
ground movements in West Kalimantan, Purwodadi
(Central Java), and South Blitar (East Java) from 1967
to 1969.

It is generally believed that the killings were most
intense in Central and East Java, where they were fu-
eled by religious tensions between santri (orthodox
Muslims) and abangan (followers of a syncretic local
Islam heavily influenced by pre-Islamic belief and prac-
tice). In Bali, class and religious tensions were strong;
and in North Sumatra, the military managers of state-
owned plantations had a special interest in destroying
the power of the communist plantation workers’
unions. There were pockets of intense killing, however,
in other regions. The total number of victims to the end
of 1969 is impossible to estimate reliably, but many
scholars accept a figure of about 500,000. The highest
estimate is 3,000,000.

Aidit, who went underground immediately after
the failure of the coup, was captured and summarily ex-
ecuted, as were several other party leaders. Others, to-
gether with the military leaders of the September 30
Movement, were tried in special military tribunals and
condemned to death. Most were executed soon after-
ward, but a few were held for longer periods, and the
New Order periodically announced further executions.
A few remained in jail in 1998 and were released by Su-
harto’s successor, President B. J. Habibie.

It is important to note that Chinese Indonesians
were not, for the most part, a significant group among
the victims. Although Chinese have repeatedly been the
target of violence in independent Indonesia, and al-
though there are several reports of Chinese shops and
houses being looted between 1965 and 1966, the vast
majority of Chinese were not politically engaged and
were expressly excluded from the massacres of commu-
nists in most regions.

Outside the capital, Jakarta, the army used local in-
formants and captured party documents to identify its
victims. At the highest level, however, the military also
used information provided by United States intelli-
gence sources to identify some thousands of people to
be purged. Although the lists provided by the United
States have not been released, it is likely that they in-
cluded both known PKI leaders and others whom the
American authorities believed to be agents of commu-
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In March 2001 indigenous Dayaks in Indonesia attacked Madurese settlers in the Central Kalimantan town of Sampit, forcing some
50,000 from their homes and killing at least 469. When the government did finally evacuate remaining Madurese—such as the refugees
shown disembarking in Surabaya Harbor, East Java, in this March 6 photo—many accused it of ethnic cleansing, in handing the Dayaks
a victory in their bid to drive the Madurese from Borneo.[REUTERS/CORBIS]

nist influence but who had no public affiliation with
the party.

Alongside the massacres, the army detained leftists
on a massive scale. According to official figures, be-
tween 600,000 and 750,000 people passed through de-
tention camps for at least short periods after 1965,
though some estimates are as high as 1,500,000. These
detentions were partly adjunct to the killings—victims
were detained prior to execution or were held for years
as an alternative to execution—but the detainees were
also used as a cheap source of labor for local military
authorities. Sexual abuse of female detainees was com-
mon, as was the extortion of financial contributions
from detainees and their families. Detainees with clear
links to the PKI were dispatched to the island of Buru,
in eastern Indonesia, where they were used to construct
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new agricultural settlements. Most detainees were re-
leased by 1978, following international pressure.

Even after 1978, the regime continued to discrimi-
nate against former detainees and their families. For-
mer detainees commonly had to report to the authori-
ties at fixed intervals (providing opportunities for
extortion). A certificate of non-involvement in the
1965 coup was required for government employment
or employment in education, entertainment, or strate-
gic industries. From the early 1990s, employees in
these categories were required to be “environmentally
clean,” meaning that even family members of detainees
born after 1965 were excluded from many jobs, and
their children faced harassment in school. A ban on
such people being elected to the legislature was lifted
only in 2004. A ban on the teaching of Marxism-
Leninism remains in place.
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Although the 1948 United Nations Convention on
Genocide does not acknowledge political victims as
victims of genocide, the Indonesian case indicates that
the distinction between victims defined by “national,
ethnical, racial, or religious” identity on the one hand
and political victims on the other may be hard to sus-
tain. Indonesian national identity is defined politically,
rather than by ethnicity or religion, so that the commu-
nist victims of 1965 and after, constituting a different
political vision of Indonesia from that of their enemies,
may be said by some to have constituted a national

group.

SEE ALSO East Timor; Kalimantan; West Papua,
Indonesia (Irian Jaya)
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Inquisition

During the Middle Ages inquisition meant an enquiry,
undertaken ad hoc by papally appointed inquisitors.
While at the time the Latin term inquisitio could be ap-
plied to enquiries of any kind, historians have come re-
serve the term to describe the task of detecting, prose-
cuting, and punishing heretics and their sympathizers
by papally appointed judges. This procedure flourished
mostly in the thirteenth and fourteenth centuries; in
the fifteenth century many aspects of inquisitorial pro-
cedure were adopted by bishops to deal with heresy in
their dioceses, especially in England and Bohemia.

During the early modern period this office became
the basis for the creation of several national institu-
tions, generally dedicated to the prosecution of reli-
gious dissent but whose main interests and concerns
varied according to local demands. While the medieval
and early modern inquisitions share many characteris-
tics, notably of procedure, they should not be confused
and shall be discussed here separately.

Inquisition in the Middle Ages

The Christian Church was marked by religious dissent
from its very beginning. In the patristic period St. Paul
and St. Augustine repeatedly warned about the dangers
of heresy. Between the sixth and eleventh centuries the
Western Church’s concern for heresy waned as it de-
voted itself to the conversion of Europe. In the eleventh
century, however, a spirit of religious reform led to the
articulation of a concept of Christian society in which
the prospect of salvation was believed to be greatly im-
proved if all Christians reformed their ways. Sometimes
called the second wave of conversion, this reform led
to a greater concern with individual Christians’ beliefs
and behavior.

While the origins of medieval heresies remain a
complex issue, this climate of religious reform contrib-
uted to the creation of heretical movements by those
who thought the Church had not gone far enough in
its reforms. The spread of popular heresies in Europe
during the eleventh and twelfth centuries spurred
church officials and lay authorities to action. During
the twelfth century, ecclesiastical and lay authorities
took steps toward prosecution, the former by making
it the duty of bishops to locate and prosecute heresy in
their dioceses, and the latter through legislation apply-
ing the death penalty or exile to those convicted of her-
esy. These attempts proved largely ineffective and by
the thirteenth century heresy had spread through many
parts of southern France, northern Italy, and the Rhine-
land.

Pope Gregory IX (1227-1241) found a solution to
the bishops’ ineffectiveness with the appointment, in
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1231, of full-time investigators empowered to locate
and prosecute heretics. The new inquisitors of heretical
depravity followed a Roman law procedure in which
the judge was allowed to initiate proceedings ex officio,
that is, by virtue of his office, without waiting for an
accuser to bring formal charges against a suspect. The
judge was also made responsible for every step of the
process, from investigation to trial and sentencing. This
procedure proved highly effective in dealing with
crimes of a public nature and it was not unique to here-
sy prosecution. In fact, it was adopted by criminal
courts through much of Europe at the time.

Inquisitorial tribunals were set up in many areas of
present-day France, Germany, Italy, Sicily, and north-
ern Spain. The area most visited by medieval inquisi-
tors was southern France, where they focused especial-
ly on the prosecution of Cathars and Waldensians.
Different from what is widely assumed, however, there
was no single Inquisition coordinated from Rome dur-
ing the Middle Ages. What is commonly referred to as
the medieval Inquisition was in fact not an institution
but rather a series of tribunals, following inquisitorial
procedure, scattered across Europe and staffed by cler-
gymen and advised by legal experts. Local bishops
often had some influence in the workings of a tribunal.
Cooperation between the different tribunals depended
largely on the initiative of individual inquisitors; there
was no official effort in ensuring this cooperation took
place.

An inquisition started with the appointment of the
inquisitor by the pope to investigate the existence of
heresy in a certain locality. The inquisitor was usually
drafted from the Dominican or Franciscan order and
the area under his jurisdiction varied. Often, as was the
case of the tribunals of Carcassone and Toulouse, juris-
diction could extend over the area of several dioceses.
Inquisitors’ jurisdiction was a priori limited to Chris-
tians, but Jews were sometimes prosecuted for return-
ing to Judaism after having converted to Christianity or
for protecting those hiding from the inquisitors.

After the area of jurisdiction was determined, the
inquisitor then chose a centrally located seat from
which to summon suspects from all areas under his
purview. At the outset of the investigation, the inquisi-
tor gave a public speech in which he affirmed his au-
thority and established a period of grace (tempus gra-
tiae), usually lasting between two weeks and one
month, during which anybody who volunteered a full
and truthful confession would be spared the harsher
punishments allowed by law. From the evidence gath-
ered from confessions, the inquisitor then summoned
suspects for interrogation. The many manuals written
for inquisitors during the twelfth and thirteenth centu-
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ries warned about the need to distinguish between
truthful and false abjuration, and inquisitors seem to
have paid great attention to accusations based on per-
sonal enmity. While the names of witnesses testifying
against a suspect were kept secret to avoid retaliation,
the accused was allowed to list all of his or her enemies
and if any of these were among those who testified
against him or her, the name was removed from the roll
of witnesses.

If the accused admitted guilt and showed them-
selves willing to repent, they were usually given a light
penance, warning, and absolution. If there was no ad-
mission of guilt and sufficient evidence against the ac-
cused accumulated, inquisitors were allowed to use tor-
ture. The use of torture to exact confessions was not
unique to the inquisition—indeed, it was common
practice in all ecclesiastical and lay courts of Europe,
with the exception of England. Evidence from inquisi-
torial registers and inquisitors’ manuals suggests that
the most widely used technique for eliciting confes-
sions was incarceration rather than torture. Separation
from family and friends, the mounting cost of impris-
onment (for which the accused was held responsible),
and the general dreariness of prison life proved more
effective than torture in bringing about confessions.

As the aim of the inquisition was to reconcile the
accused to the Catholic Church, punishments for he-
retical crimes were both spiritual and corporal. In theo-
ry, a first offender was not supposed to be burned and
punishments were calculated to bring about repen-
tance. The harshest penalty for first time offenders was
life imprisonment and loss of property. This imprison-
ment could be either under normal or strict regime;
while normal regime was not considered very harsh,
strict could mean solitary confinement, little food, and
shackles.

Inquisitors were the first judges to use imprison-
ment as a punishment for crimes. Something akin a pa-
role system was also devised and those who showed
contrition and good behavior had their sentences com-
muted. Life imprisonment, therefore, could mean only
a few years of incarceration and the rest of the sentence
could be served in freedom pending good behavior or
it could be commuted to a lighter punishment. Other
forms of punishment included pilgrimages, fasting,
wearing penitential garments bearing yellow crosses,
and lighter spiritual penances. Burnings were supposed
to be a last resort and only unrepentant and relapsed
heretics faced relaxation, that is, being handed over to
secular authorities for execution.

The ad hoc nature of the process and the lack of
centralized control, however, meant that considerable
variation existed both regionally and from inquisitor to
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inquisitor. Conrad of Marburg, a papally appointed in-
quisitor, created a reign of terror in Germany during
his two-year career in the early 1230s. Most inquisitors,
however, proved to be conscientious judges and, con-
trary to popular belief, relatively few heretics were exe-
cuted. Estimates from thirteenth-century southern
France indicate that 1 percent of those convicted by the
inquisition received the death penalty and approxi-
mately 10 percent were imprisoned. The vast majority
received lighter penances.

By the mid-fourteenth century the great heretical
movements that constituted the inquisitors’ main tar-
get, Catharism and Waldensianism, had mostly disap-
peared. Consequently, the appointment of inquisitors
by the papacy waned until the creation of the early
modern institutions in the fifteenth and sixteenth cen-
turies.

The Spanish Inquisition

In 1391 a series of pogroms against Jewish communi-
ties swept across Castile and the Crown of Aragon,
leading to the forced conversion of thousands of Jews.
These violent actions created a new group in the Iberi-
an Peninsula, new Christians known as conversos.
While some truthfully converted, many conversos re-
mained practicing Jews. Ferdinand and Isabella, in an
effort to ensure their kingdoms were truly Catholic, ap-
plied for a license to confront what became known as
the converso problem.

The creation of the Spanish Inquisition to deal
with the converso problem took place in stages, begin-
ning with a bull issued by Pope Sixtus IV on November
1, 1478. This bull granted the Spanish monarchs the
right to appoint two inquisitors to oversee the eradica-
tion of the Judaizing heresy. Four years later, seven
more inquisitors were appointed. Initially established
only in Castile, the Spanish Inquisition was extended
into the Crown of Aragon in 1483 to 1484. For Castile,
the imposition of an inquisitorial court was entirely
new, as the medieval inquisition had previously existed
only in the Crown of Aragon. One crucial difference
distinguished the Spanish Inquisition from its pre-
decessor: the former was entirely under the control of
the Crown. In 1488, with the creation of the Consejo
de la Suprema y General Inquisicion (or the Suprema),
the Inquisition became an organ of the Spanish govern-
ment.

During the course of its three-hundred year histo-
ry, the Spanish Inquisition prosecuted many different
groups for crimes against Catholic orthodoxy. These
included Protestants, alumbrados (illuminist mystics),
and unruly clergy, as well as the general population for
sexual offenses (such as adultery and homosexuality),
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blasphemy, and anticlericalism. Their greatest targets,
however, were the conversos (1478-1530; 1650-1720)
and converted Muslims, the moriscos (1520-1609, es-
pecially in Granada, Valencia, and Aragon). By the end
of the seventeenth century, the Spanish Inquisition was
largely concerned with enforcing Counter-Reformation
ideals of Catholic orthodoxy. The reach of the Inquisi-
tion extended throughout the Spanish colonies where
indigenous populations also came under its purview.

The Spanish Inquisition was at first itinerant and
then established in sixteen urban centers. Structurally,
the tribunals consisted of legally and theologically
trained inquisitors, prosecutors, and familiars (lay offi-
cials who acted within local communities as investiga-
tors). All were under the control of the Suprema to pre-
vent the abuse of authority by local inquisitors.
Centralizing efforts had all sentences submitted to the
Suprema for review by the mid-seventeenth century,
and all prosecutions were initiated by this council in
the eighteenth century.

Procedurally, the Spanish Inquisition did not differ
from its medieval predecessor. Denunciations by neigh-
bors and voluntary confessions, made after the reading
of the Edict of Faith in a community, were thoroughly
investigated. Once arrested, suspects had their property
confiscated and inventoried. They were then impris-
oned until their hearings. Trials consisted of interrogat-
ing suspects and witnesses in a series of audiences. One
vital difference from the medieval inquisition was the
granting of defense counsel to the accused. Judicial tor-
ture was licit and, contrary to popular belief, was used
by inquisitorial authorities less frequently than in secu-
lar courts. Cases were judged by a council of inquisitors
and representatives of the local bishop.

In addition to the punishments borrowed from the
medieval inquisition, the Spanish inquisitors also im-
posed flogging and service on the galleys to punish
those convicted of heresy. After its initial harsh prose-
cution of conversos, the Spanish Inquisition dealt with
those who came before its court with much greater le-
niency and few of those convicted faced the stake. All
sentences were handed out at an auto de fé, the public
“Act of Faith” designed to act as a deterrent to bad be-
havior by the rest of the community. By the eighteenth
century few prosecutions were initiated, and on July
15, 1834, the Spanish Inquisition was abolished by the
acting regent, Queen Maria Cristina.

The Portuguese and Roman Inquisitions

Elsewhere in Catholic Europe, Inquisitions were estab-
lished on the foundations laid by medieval inquisitors.
In Italy, Pope Paul III created the Roman Inquisition in
1542, which centralized the existing office under the
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authority of Rome. The Italian city-states, however, re-
tained a great degree of influence over its activities. The
Roman Inquisition aimed at eradicating Protestantism
throughout Italy, although by the end of the sixteenth
century, it primarily dealt with crimes of witchcraft,
magic, clerical discipline and Judaizing.

Between 1534-1540, King Joao II of Portugal
worked with Rome to bring the Inquisition to his
realm. Modeled on the Spanish institution, the Portu-
guese Inquisition aimed its prosecutions at conversos,
many of whom had been forcibly converted with the
expulsion of the Jews in 1496, but also investigated
cases of witchcraft, blasphemy, bigamy, and sodomy.
The Portuguese Inquisition had tribunals in Lisbon,
Evora, Coimbra, Lamego, and Tomar in Portugal, and
in Goa in Portuguese India. It was abolished in 1821.

The Inquisition as Myth

From their creation, the Early Modern Inquisitions
were seen as perpetrators of great crimes against hu-
manity, a view that has persisted into the twenty-first
century. Associated with indiscriminate arrests, over-
zealous use of torture, and reliance on false witnesses,
all surrounded in a veil of secrecy and leading to certain
death, the Inquisition was seen as a great miscarriage
of justice. This view is particularly linked with the
Spanish Inquisition, which popular legend described as
an institution built on fear, terror and violence.

In fact, historical evidence demonstrates that after
the initial harsh prosecutions of conversos in the late fif-
teenth and early sixteenth centuries, the Spanish Inqui-
sition was much less vicious than imagined. This is par-
ticularly true if it is examined in comparison to other
courts of its time. By the beginning of the seventeenth
century, when secular courts in areas such as the Holy
Roman Empire were burning thousands of suspected
witches, the Spanish Inquisition rarely produced a sen-
tence of death and instead handed out relatively mild
punishments. Much of the myth surrounding the Span-
ish Inquisition was created in the seventeenth and eigh-
teenth centuries by European Protestants who used it
as an example to demonstrate the evils of Catholicism.
Although often accused of horrific crimes, the central-
ized nature of the early modern Inquisitions worked
rather to keep abuses in check, something severely
lacking in localized secular courts.

SEE ALSO Cathars
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Intent

The anatomies of international crimes tend to include
material elements (relevant to conduct), mental ele-
ments (relevant to state of mind) and contextual or cir-
cumstantial elements (relevant to the context or pat-
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tern within which the criminal conduct occurs). Each
of these elements must be established beyond a reason-
able doubt—within the context of international crimi-
nal jurisdictions—if a criminal conviction is to be sus-
tained. In addition, one must establish beyond a
reasonable doubt the appropriate mode of liability or
form of participation by the accused in the relevant
crime, such as individual perpetration, superior re-
sponsibility, complicity, or common purpose. Legal
definitions of modes of liability have both subjective
and objective requirements.

Intent describes a specific state of mind, proof of
whose existence is required in the establishment of
some of the abovementioned mental elements of crime.
The distinction between the scope and degree or quali-
ty of requisite intent is valuable in international crimi-
nal law in the same way as it is in many national juris-
dictions. There is a logical distinction to be made
between the intensity of intent (i.e., its degree or quali-
ty) and the result, consequence, or other factor that
such intent is alleged to have engendered (i.e., its
scope). Intent may be described in relative terms, as
lesser in degree (at the level of premeditation) or great-
er in degree (rising to the level of recklessness, or dolus
eventualis).

This article examines the degree or quality of in-
tent that is requisite to a finding of guilt with regard to
the international crime of genocide. The definition of
genocide in international law includes specific intent
(dolus specialis) as a distinctive mental element of the
crime; namely, the intent to destroy, in whole or in
part, a national, ethnical, racial, or religious group, as
such. However, the degree of that specific intent is not
articulated explicitly in the relevant international trea-
ties. Thus, a close analysis of case law coming out of
the two ad hoc international criminal tribunals—the
International Criminal Tribunal for the Former Yugo-
slavia (ICTY) and the International Criminal Tribunal
for Rwanda (ICTR)—is in order. Also relevant are
other sources of international criminal law (including
the work of the United Nations (UN) International Law
Commission), national case law, and commentaries by
some publicists in the field. The state of international
criminal law is critically appraised, with particular ref-
erence made to the Judgment of the ICTY Appeals
Chamber in Prosecutor v. Goran Jelisi¢ and other related
cases.

International Treaty Law on Degree or Quality of
Genocidal Intent

International treaty law does not define the degree or
quality of intent that is requisite to the international
crime of genocide more precisely than is provided by
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its use of the word intent. The 1948 UN Convention on
the Prevention and Punishment of the Crime of Geno-
cide (Genocide Convention) simply states that the
genocidal conduct must have been committed “with in-
tent to destroy, in whole or in part, a national, ethnical,
racial or religious group, as such.” This definition is, in
the words of the International Law Commission,
“widely accepted and generally recognized as the au-
thoritative definition of this crime.” The same wording
is used in the Statutes of the ICTY, the ICTR, and the
International Criminal Court (ICC). The chapeaux of
Article 4, paragraph 2, of the ICTY Statute and Article
2, paragraph 2, of the ICTR Statute reiterate a portion
of Article II of the Genocide Convention. Article 6 of
the ICC does the same. This minimalist formulation of
the requisite degree or quality of intent may have been
of practical value to the declaratory function of the
Genocide Convention and to national counterparts of
the Convention, but it has proven to be somewhat
vague, to the point where appellate litigation in the
ICTY has been needed. Prosecutor v. Goran Jelisi¢ pro-
vides an appropriate window on the problem.

International Case Law on Degree or Quality of
Genocidal Intent

ICTY

The Judgment of the ICTY Appeals Chamber in Prose-
cutor v. Goran Jelisic sets forth the prevailing legal stan-
dard on the degree or quality of intent that must ac-
company the crime of genocide. In this case, the
Prosecution appealed the Trial Chamber Judgment on
the grounds that it “is ambiguous in terms of the degree
or quality of the mens rea required under Article 4 for
reasons articulated by the Trial Chamber itself.” In its
brief for the Appeals Chamber the Prosecution stated
that the

Trial Chamber erred in law to the extent it is pro-
posing that the definition of the requisite mental
state for genocide in Article 4 of the Statute only
includes the dolus specialis standard, and not the
broader notion of general intent [. . .].

The expression “to the extent it is proposing” sug-
gests a caution or conditionality in this declaration of
the grounds for the appeal; indeed, its written Appeals
submission had suggested that the Trial Judgment was
far from clear, left open the question of degree of intent,
and used inconsistent terminology.

The Appeals Chamber astutely ruled, without any
detailed discussion, that in order to convict an accused
of the crime of genocide, he or she must have sought
to destroy a group entitled to the protections of the
Genocide Convention, in whole or in part. The mental
state that corresponds to having sought the destruction
of a group is referred to as specific intent:
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The specific intent requires that the perpetrator,

by one of the prohibited acts enumerated in Arti-

cle 4 of the Statute, seeks to achieve the destruc-

tion, in whole or in part, of a national, ethnical,

racial or religious group, as such.

The Appeals Chamber went beyond setting aside
the arguments of the Prosecution. It stated that the
Prosecution had based its appeal on a misunderstand-
ing of the Trial Judgment. The Appeals Chamber stated
that a “question of interpretation of the Trial Cham-
ber’s Judgment is involved,” and that

the question with which the Judgment was con-

cerned in referring to dolus specialis was wheth-

er destruction of a group was intended. The Ap-

peals Chamber finds that the Trial Chamber only

used the Latin phrase to express specific intent

as defined above [. . .].

In other words, because the Prosecution was
judged to have misunderstood the Trial Chamber’s sin-
gular use of the term dolus specialis in the Trial Judg-
ment, the Appeals Chamber did not consider it neces-
sary to take on the substance of the Prosecution’s
submissions. Rather, the Appeals Chamber ruled that
the term intent (as it appears in the definition of geno-
cide that is used in international law) means “specific
intent,” which again must be understood as an intent
to seek the destruction of a group. The Prosecution’s
attempt to advance a broader interpretation of the term
was dismissed as a mere misunderstanding of the Trial
Chamber’s Judgment.

The Appeals Chamber affirmed that insofar as its
preferred term, specific intent, is concerned, it “does
not attribute to this term any meaning it might carry
in a national jurisdiction.” In making this statement the
Appeals Chamber could be seen to have characterized
comparative analysis of domestic criminal law as hav-
ing little significance in the development of ad hoc tri-
bunal case law relating to the requisite quality or degree
of genocidal intent.

The Jelisi¢ Appeals Judgment was rendered on July
5, 2001. Less than five weeks later, in Prosecutor v.
Radislav Krsti¢, an ICTY Trial Chamber—in a Judg-
ment dated August 2, 2001—convicted General Krstic
of genocide for his participation in genocidal acts fol-
lowing the fall of the “safe area” of Srebrenica in July
1995. The Krsti¢ Trial Judgment is in keeping with the
Jelisi¢ Appeals Judgment with respect to the mental
state requirement for the establishment of guilt for the
crime of genocide:

For the purpose of this case, the Chamber will

therefore adhere to the characterization of geno-

cide which encompasses only acts committed

with the goal of destroying all or part of a group.

The Trial Chamber stated that it
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is aware that it must interpret the Convention
with due regard for the principle of nullum cri-
men sine lege. It therefore recognizes that, despite
recent developments, customary international
law limits the definition of genocide to those acts
seeking [italics added] the physical or biological
destruction of all or part of the group.

However, the Krsti¢ Trial Chamber did not exclude
the possibility that the definition of genocide is a por-
tion of the international law on genocide that is evolv-
ing. The Judgment provides that “[s]ome legal com-
mentators further contend that genocide embraces
those acts whose foreseeable or probable consequence
is the total or partial destruction of the group without
any necessity of showing that destruction was the goal
of the act.”

On the whole, in Prosecutor v. Radislav Krsti¢, the
Trial Chamber’s discussion of genocidal intent was un-
usually event-dependent. The discussion of the ele-
ments of genocide never strayed from the facts of the
case. (In this way a Trial Chamber may try to shelter
its legal findings and prevent them from being over-
turned on appeal.) The Trial Judgment did, however,
give more space to its finding on the mental state requi-
site to the crime of genocide than the corresponding
(and very brief) discussion in the Jelisi¢ Appeals Judg-
ment. The Krsti¢c Appeals Chamber held that the Trial
Chamber “correctly identified the governing legal prin-
ciple” and “correctly stated the law,” but “erred in ap-

plying it.”

The Jelisic Appeals Chamber standard (with re-
spect to genocidal intent), as reinforced by the Krstic
Trial Chamber, has been upheld by later decisions of
the ad hoc tribunals.

ICTY Trial Chamber III, in Prosecutor v. Dusko
Sikirica et al., issued a “Judgment on Defense Motions
to Acquit” (September 3, 2001), in which it engaged in
an elaborate and frank discussion of the law of geno-
cide. The Prosecution’s response to the half-time chal-
lenges submitted by the Defense, as well as the oral
hearing before the Sikirica Trial Chamber, predated the
Jelisi¢ Appeals Judgment. In other words, the Prosecu-
tion had not adjusted its statements on the question of
intent so as to encompass the Jelisi¢ Appeals Judgment.
It had, however, formulated these statements so as to
be in line with the revised position advanced by the
Prosecution during the oral argument in the Jelisi¢ ap-
peal.

Hence, the Prosecution proposed that three differ-
ent mental state standards be part of the mental state
requirement of the genocide provision in the ICTY Stat-
ute (Article 4):
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1. The accused consciously desired the genocidal acts
to result in the destruction, in whole or in part, of
the group, as such;

2. The accused, having committed his or her genoci-
dal acts consciously and with will to act, knew that
the genocidal acts were actually destroying, in
whole or in part, the group, as such; or

3. The accused, being an aider and abettor to a mani-
fest, ongoing genocide, knowing that there was
such an ongoing genocide and that his or her con-
duct of aiding and abetting was part of that ongo-
ing genocide, knew that the likely consequence of
his or her conduct would be to destroy, in whole
or in part, the group, as such.

The Trial Chamber’s response to this proposition
is, although cursory, unmistakably clear. The Chamber
stated that Article 4 of the ICTY Statute, “expressly
identifies and explains the intent that is needed to es-
tablish the crime of genocide. This approach follows
the 1948 Genocide Convention and is also consistent
with the ICC Statute. [. . .].” The Chamber also noted
that, “[a]n examination of theories of intent is unneces-
sary in construing the requirement of intent in Article
4(2). What is needed is an empirical assessment of all
the evidence to ascertain whether the very specific in-
tent required by Article 4(2) is established.”

The Trial Chamber adopted a purely textual ap-
proach in its interpretation of genocidal intent, and re-
fused to “indulge in the exercise of choosing one of the
three standards identified by the Prosecution”—
because, in its opinion, the wording of the ICTY Statute
(and hence, the Genocide Convention) expressly pro-
vides and explains the applicable standard. The fact
that the word intent does not reveal the degree of intent
that is required suggests that the Trial Chamber wished
to defuse the notion of quality or degree of intent (as
opposed to its scope) in the context of the international
crime of genocide.

The half-time Decision in Prosecutor v. Milomir
Staki¢ provides some clarification. It was a Decision
pursuant to a Defense challenge to dismiss the Prosecu-
tion’s case on the grounds that there was insufficient
evidence to sustain a conviction prior to the Defense’s
presentation of its evidence (in accordance with Rule
98bis of the ICTY Rules of Procedure and Evidence).
The Staki¢ Trial Chamber had observed that genocide
is “characterized and distinguished by the aforemen-
tioned surplus intent.” Genocidal conduct, it held, is
only elevated to the crime of genocide

when it is proved that the perpetrator not only
wanted to commit those acts but also intended to
destroy the targeted group in whole or in part as
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a separate and distinct entity. The level of this
specific intent is the dolus specialis. The Trial
Chamber observes that there seems to be no dis-
pute between the parties on this issue.

At the time of this Decision (October 2002), the ad
hoc tribunal Prosecution had for more than one year
accepted the mental state requirement as set forth in
the Jelisi¢ Appeals Judgment and the subsequent Krsti¢
Trial Judgment. The emphasis of the Staki¢ Rule 98bis
Decision was therefore not the quality or degree of
genocidal intent, but rather the mental state require-
ment for accomplices. The Staki¢ Trial Judgment, not
surprisingly, confirmed Jelisi¢ and Krsti¢ and its own
half-time Decision. The Trial Chamber observed that
the crime of genocide is “characterized and distin-
guished by a surplus of intent.” The perpetrator must
not only have “wanted to commit those acts but also
intended to destroy the targeted group in whole or in
part as a separate and distinct entity. The level of this
intent is the dolus specialis or specific intent—terms that
can be used interchangeably.”

ICTR

Several decisions of the ICTR in effect confirm that
there is a specific intent requirement for the interna-
tional crime of genocide. In Prosecutor v. Jean-Paul
Akayesu the Trial Judgment clearly states that a “specif-
ic intention” is required, a dolus specialis; however, the
Judgment is rather unclear when it attempts to describe
what this means. The Judgment suggests that the sig-
nificance of this “specific intention” is that the perpe-
trator “clearly seeks to produce the act charged.” Ac-
cordingly, the object of the seeking is “the act charged,”
and not the complete or partial destruction of the
group, as such. In other words, the ordinary meaning
of the formulation used in the Judgment would suggest
that the “specific intention” referred to by the Akayesu
Trial Chamber actually concerns the genocidal conduct
or actus reus, and not the aim of destruction.

Furthermore, in Prosecutor v. Clément Kayishema
and Obed Ruzindana, the Trial Judgment states that a
“distinguishing aspect of the crime of genocide is the
specific intent (dolus specialis) to destroy a group in
whole or in part.” The Trial Chamber then opined that,
“for the crime of genocide to occur, the mens rea must
be formed prior to the commission of the genocidal
acts. The individual acts themselves, however, do not
require premeditation; the only consideration is that
the act should be done in furtherance of the genocidal
intent.”

The expression “done in furtherance of the genoci-
dal intent” is to a certain extent helpful in addressing
the relationship between the genocidal conduct and the
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genocidal intent. The genocidal conduct must be un-
dertaken in the service of the broader intent to destroy
a group in whole or in part. The expression suggests
the presence of both a cognitive component and voli-
tion as part of the mental state. It is difficult to imagine
how one can do something to further the realization of
an intention without knowing about and wanting the
intended result. Doing something in furtherance of a
specific intent would seem to imply a conscious desire.

Prosecutor v. Alfred Musema also includes a consid-
eration of genocidal intent. In this case, the Trial
Chamber stated that the crime of genocide is distinct
from other crimes “because it requires a dolus specialis,
a special intent.” The Trial Chamber then tried to eluci-
date what it meant by dolus specialis by positing that
the “special intent of a crime is the specific intention
which, as an element of the crime, requires that the per-
petrator clearly intended the result charged.” This lan-
guage expressly identifies result as the object of the per-
petrator’s intent or mental state. The specific intent
does not refer to the conduct of destroying, but rather
the result of at least partial destruction of the group. In
this sense, it may be illustrative to use the term subjec-
tive surplus (of intent).

However, the Musema Trial Judgment refers to the
result “charged.” Identifying the result of destruction
as pivotal (in the assignment of guilt), rather than the
conduct that contributes to or brings about that de-
struction, would seem to be based on the assumption
that the result of destruction is an integral part of the
crime of genocide. Regrettably, paragraph 166 of the
Musema Trial Judgment reinforces this assumption:

The dolus specialis is a key element of an inten-
tional offense is characterized by a psychological
nexus between the physical result and the mental
state of the perpetrator.

The word nexus is not particularly descriptive in
this context; neither is the reference to physical result.
The very notion of subjective surplus presupposes a
broader intent that goes beyond the actus reus and in-
cludes a further objective result or factor that does not
correspond to any objective element of crime. That is
why this intent requirement amounts to a “surplus.”
International case law suggests that there has been no
recognition of an objective contextual element (such as
actual physical destruction) for genocide in interna-
tional treaty law. It is certainly difficult to locate such
an objective contextual element in the wording of the
Genocide Convention.

The Musema decision draws on the earlier Ruta-
ganda Trial Judgment (Prosecutor v. Georges Anderson
Nderubumwe Rutaganda). The latter asserts that the dis-
tinguishing feature of the crime of genocide is the re-
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quirement of “dolus specialis, a special intent.” It also
uses the expression “clearly intended the result
charged”—as well as “encompass the realization of the
ulterior purpose to destroy”—both of which have been
discussed in preceding paragraphs.

Finally, the International Court of Justice itself
insisted (borrowing the word of the Krsti¢ Trial Judg-
ment), in its Advisory Opinion on the Legality of the
Threat or Use of Nuclear Weapons, that specific intent
to destroy is required for the international crime of
genocide, and it indicated that “the prohibition of
genocide would be pertinent in this case [possession
of nuclear weapons] if the recourse to nuclear weapons
did indeed entail the element of intent, towards a group
as such, required by the provision quoted above.” The
Krsti¢ Trial Chamber noted that some of the dissenting
opinions criticized the Advisory Opinion “by holding
that an act whose foreseeable result was the destruction
of a group as such and which did indeed cause the de-
struction of the group did constitute genocide.”

Other Relevant Sources on the Requisite Quality
or Degree of Genocidal Intent

Even if international case law were unequivocal vis-a-
vis the question of the requisite quality or degree of
genocidal intent, it is also useful to consider additional
sources of international law.

International Law Commission

Notably, the International Law Commission stated in
its commentary on the 1996 Draft Code of Crimes
Against the Peace and Security of Mankind that “the
definition of the crime of genocide requires a specific
intent which is the distinguishing characteristic of this
particular crime under international law.” The Com-
mission further observed that

[a] general intent to commit one of the enumer-
ated acts combined with a general awareness of
the probable consequences of such an act with
respect to the immediate victim or victims is not
sufficient for the crime of genocide. The defini-
tion of this crime requires a particular state of
mind or a specific intent with respect to the over-
all consequences of the prohibited act.”

Caution should be observed in relying on the
travaux préparatoires (preparatory work, or works) of
the Genocide Convention, insofar as it is often difficult
to establish the prevailing thinking of the negotiating
states at the time. One can find support for widely dif-
fering positions on the same issues in the preparatory
work. However, the Krsti¢ Trial Judgment invoked the
preparatory work for its position, claiming that it
“clearly shows that the drafters envisaged genocide as
an enterprise whose goal, or objective, was to destroy
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a human group, in whole or in part.” The Chamber
continued:

The draft Convention prepared by the Secretary-
General presented genocide as a criminal act
which aims to destroy a group, in whole or in
part, and specified that this definition excluded
certain acts, which may result in the total or par-
tial destruction of a group, but are committed in
the absence of an intent to destroy the group.

National Case Law

A few recent cases presented in German courts may be
relevant to this discussion (although there is little evi-
dence of other relevant national case-law). The Federal
Supreme Court of Germany observed in its review of
a 2001 case that genocidal acts “only receive their im-
print of particular wrong by their combination with the
intent [Absicht] required by section 220a(1) to destroy,
in whole or in part, a group protected by this norm as
such, keeping in mind that the desired goal, i.e., the
complete or partial destruction of this group, does not
have to be accomplished.” The German term Absicht
signifies dolus directus in the first degree—or, in more
familiar terminology, conscious desire. The Court
added, with an encouraging degree of precision:

However, this goal has to be included within the
perpetrator’s intent as a subjective element of the
crime that does not have an objective counter-
part in the actus reus. This intent, which really
characterizes the crime of genocide and distin-
guishes it, presupposes that it is the objective of
the perpetrator, in the sense of a will directed to-
wards a specific goal, to destroy, in whole or in
part, the group protected by section 220a.

In another case that went before the German Fed-
eral Supreme Court, the judges provided further elabo-
ration of the same conscious desire standard that was
upheld by the Jelisi¢ Appeals Chamber:

The desired result, i.e., the complete or partial
destruction of the group as such, does not have
to be accomplished,; it suffices that this result is
comprised within the perpetrators intent [Ab-
sicht]. It is through this subjective element that,
figuratively speaking, “anticipates” the desired
outcome in the subjective sphere, that the crime
of genocide [. . .] as such and thus its full wrong
is determined.

Commentaries

Antonio Cassese, a widely recognized authority on in-
ternational criminal law, observes that genocidal intent
“amounts to dolus specialis, that is, to an aggravated
criminal intention, required in addition to the criminal
intent accompanying the underlying offense [. . .].” He
states that it “logically follows that other categories of
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mental element are excluded: recklessness (or dolus
eventualis) and gross negligence.” He correctly points
out the ad hoc tribunals have contributed greatly to the
elucidation of the subjective element of genocide.

William A. Schabas, an expert on the law of geno-
cide, commenting on Article 6 (concerning genocide)
of the ICC Statute, mentions “the special or specific in-
tent requirement,” “this rigorous definition,” and the
“very high intent requirement” without describing
what the standard set out in the Genocide Convention
and the ICC Statute actually is. It would seem that
Schabas does not recognize the concept of degree or
quality of mental state. He reiterates that the “offender
must also be proven to have a ’specific intent’ or dolus
specialis,” but without elaboration of what this phrase
or the language of the intent formulation in the Geno-
cide Convention actually means. He does observe that
a “specific intent offense requires performance of the
actus reus but in association with an intent or purpose
that goes beyond the mere performance of the act.” He
also suggests that the chapeau of Article II of the Geno-
cide Convention actually defines the specific intent via
the formulation “with intent to destroy, in whole or in
part.”

German legal scholar Albin Eser’s brief but sophis-
ticated treatment of specific intent in a contribution to
Cassese’s three-volume commentary on the Rome Stat-
ute of the ICC is instructive. He observes that “with
special intent particular emphasis is put on the voli-
tional element.” Or, more specifically on genocide:

In a similar way, it would suffice for the general
intent of genocidal killing according to Article
6(a) of the ICC Statute that the perpetrator,
though not striving for the death of his victim,
would approve of this result, whereas his special
“intent to destroy” in whole or in part the pro-
tected group must want to effect this outcome.

This overview of the positions taken by leading
specialists on the issue of degree or quality of genocidal
intent shows that there are no significant discrepancies
between principal and secondary sources of interna-
tional law with respect to the requisite degree or quality
of intent for the international crime of genocide.

The Nature of the Prosecution’s Third Ground of
Appeal in Prosecutor v. Goran Jelisi¢

Against the background of such strong and consistent
arguments coming out of primary and secondary
sources of international criminal law, it is necessary to
inquire whether the Prosecution’s third ground of ap-
peal (pertaining to genocidal intent) in the Jelisi¢ case
was completely without merit, and whether it was mis-
interpreted by the Appeals Chamber.
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The essence of the Prosecution’s argument was: (1)
that the Trial Chamber had erroneously held that the
requisite quality or degree of intent for genocide is
dolus specialis; (2) that the Trial Chamber had errone-
ously construed dolus specialis as being confined to
consciously desiring complete or partial destruction;
and (3) that the Trial Chamber had erred in not includ-
ing the following two mental states in the scope of the
requisite genocidal intent: knowledge that one’s acts
were destroying, in whole or in part, the group, as such;
and that described by the case in which an aider and
abettor commits acts knowing that there is an ongoing
genocide which his acts form part of, and that the likely
consequence of his conduct would be to destroy, in
whole or in part, the group as such.

The Appeals Chamber held that the Prosecution’s
first assertion in the foregoing sequence was wrong and
based on a misunderstanding, and that as a conse-
quence it was rejecting the Prosecution’s third ground
of appeal. The Appeals Chamber proceeded to interpret
the word intent as requiring that the perpetrator was
seeking the result of destruction, which in reality
amounts to a requirement of conscious desire. In other
words, the Appeals Chamber did not address whether
the Trial Chamber had held that the genocide provision
of the ICTY Statute requires conscious desire (the Pros-
ecution’s second assertion in the foregoing sequence),
but the Appeals Chamber itself held that conscious de-
sire in the form of seeking the destruction of the group
is required under the Statute. The concern that under-
lay the Prosecution’s third ground of appeal was of
course the level of the requisite intent, not whether or
not it was called dolus specialis.

The Prosecution had advanced the two additional
mental states (described above) that it claimed fell
within the scope of the requisite genocidal intent—the
first referring to the perpetrator of genocidal conduct,
the second referring exclusively to accomplice liability.
By insisting that the point of departure of the Prosecu-
tion’s argument had been based on a misunderstanding,
the Appeals Chamber chose not to discuss the merits
of the Prosecution’s second and third assertions with
respect to the Trial Chamber’s putative failings. As a
consequence, there does not seem to be a recorded con-
sideration by the Appeals Chamber of the possible
merit of the Prosecution’s material propositions.

This omission is noteworthy, not only against the
background of the extensive briefing on this issue by
the parties in the Jelisi¢ appeal, but also in light of re-
cent case law coming out of the same ad hoc tribunal.

Concluding Considerations
The relevant sources in international criminal law pro-
vide a firm legal basis for the conclusion that conscious
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desire is the special intent requirement for the interna-
tional crime of genocide.

It would seem that findings by the ICTY Jelisi¢ Ap-
peals Chamber and the Krsti¢ Trial Chamber of the req-
uisite quality or degree of genocidal intent remain
sound. It is difficult to see how one can avoid requiring
that the perpetrator of genocide has sought at least par-
tial destruction of the group, or had such destruction
as the goal of the genocidal conduct. It is reasonable to
assert that the mental state must be composed both of
a cognitive and emotive or volitional component. The
perpetrator consciously desires the result of destructive
action if that is what he or she seeks or harbors as the
goal. The idea that one can seek a result with a mind
bereft of volition as regards this result seems to be an
abstraction not in conformity with practical reality.
Consciousness of the result of action undertaken to fur-
ther the destruction of the group, of the process leading
to the destruction of the group, or of how one’s conduct
is an integral part of this process is not the same as
wanting, desiring, or hoping for the destruction to
occur. Desiring the destruction itself, with no aware-
ness of a process to bring it about, of one’s own contri-
bution to such a process, or of the ability of one’s con-
duct to bring about partial destruction would amount
to a mental state that lacks the resolve that character-
izes the intent to undertake action with a view to that
action’s ensuring at least the partial destruction of the
targeted group.

It is unlikely that the state of the law will evolve
significantly in the milieu of the ad hoc Tribunals,
which are expected to be in operation until sometime
between 2008 and 2010. The ICTY Appeals Chamber
did not leave sufficient room for the Trial Chambers to
attempt to expand the scope of the applicable standard
for genocidal intent. The Krsti¢ Trial Judgment is cou-
rageous in this respect, insofar as it suggests that cus-
tomary international law could have moved on this
question but had not done so by 1995.

SEE ALSO Complicity; Convention on the
Prevention and Punishment of Genocide;
International Criminal Court; International
Criminal Tribunal for Rwanda; International
Criminal Tribunal for the Former Yugoslavia;
Superior (or Command) Responsibility; War
Crimes

Morten Bergsmo

International Committee
of the Red Cross

The International Committee of the Red Cross (ICRC),
the founding agent of the International Red Cross and
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Red Crescent Movement, is registered under the laws
of Switzerland, where it has its headquarters, as a pri-
vate association. At the same time, it is recognized in
public international law and has signed a headquarters
agreement with the Swiss federal authorities as if it
were an intergovernmental organization. Although its
professional staff has been internationalized since the
early 1990s, its top policy-making organ, variously
called the Committee or the Assembly, remains all-
Swiss. The mandate of the ICRC has always been, and
remains, responding to the needs of victims of conflict.
The organization started with a focus on wounded
combatants in international war, then progressively
added a concern for: detained combatants in interna-
tional war, all persons adversely affected by internal or
civil war, those detained by reason of “political” events
in domestic troubles and tensions, civilians in interna-
tional war and occupied territory, and all those ad-
versely affected by indiscriminate or inhumane weap-
ons. The ICRC seeks both to provide services in-
country, and to develop legal and moral norms that
facilitate its fieldwork.

Historical Overview

In 1859 a Swiss businessman, Henry Dunant, witnessed
the Battle of Solferino in present-day northern Italy,
then the site of clashing armies from the French and
Austro-Hungarian Empires. Dunant was appalled at the
lack of attention given to wounded soldiers. At that
time European armies provided more veterinarians to
care for horses than doctors and nurses to care for sol-
diers. Dunant not only set about caring for the wound-
ed at Solferino, with the help of mostly female locals,
but also returned to Geneva determined to find a more
systematic remedy for the problem.

The Original Vision

By 1863 Dunant helped create what has become the
ICRC. Originally composed of Dunant and four other
male volunteers from the Protestant upper and middle
classes of Geneva, the Committee initially adopted a
two-track approach to help victims of war. It tried to
see that “aid workers” were sent to the field to deal
firsthand with primarily medical problems arising from
war. It also sought to develop international humanitari-
an law to guarantee the protection of human dignity
despite what states saw as military necessity. An early
example of the pragmatic track was the dispatch of ob-
servers to the war in Schleswig-Holstein (1864). An
early result of the second track was the 1864 Geneva
Convention for Victims of War, a treaty that encour-
aged medical attention to war wounded and neutralized
both the wounded and medical personnel. The prag-
matic and normative tracks were intended to carve out
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a humanitarian space in the midst of conflict, to set lim-
its on military and political necessity in order to pre-
serve as much humanity and human dignity as states
would allow. This two-track approach remains, even
though the ICRC’s scope of action has been expanded
in terms of geography covered, conflicts addressed, and
victims helped.

At first Dunant and his colleagues on the Commit-
tee thought it would be sufficient for them to help orga-
nize national aid societies for the pragmatic humanitar-
ian work. They set about promoting, later recognizing,
aid societies in various countries. Other dynamic per-
sonalities, such as Clara Barton in the United States and
Florence Nightingale in the United Kingdom, were also
intent on doing something about the human tragedy
stemming from war, and they were responsible for the
creation of the American and British Red Cross Socie-
ties, respectively. These societies, and others, were
loosely linked to the ICRC in a growing network that
focused first on medical assistance in war.

The Ottoman Empire, the remnant of which is
present-day Turkey, was the first Muslim authority to
become a party to the 1864 Geneva Convention and
create an official aid society primarily for medical assis-
tance in armed conflict. However, Ottoman officials in-
sisted on using the emblem of the Red Crescent rather
than the Red Cross. The ICRC, not anticipating subse-
quent controversies over proliferating emblems and
trying to play down the role of religion (Dunant was an
evangelical Christian), deferred to this Ottoman fait ac-
compli. In the early twenty-first century there are more
than 180 national Red Cross and Red Crescent Socie-
ties. They have to be recognized by the ICRC, after
meeting a set of conditions, including use of an emblem
approved by states when meeting in diplomatic confer-
ence. States establish neutral emblems in war through
treaty making.

By the 1870s Dunant had retired to the sidelines
in the context of failed business ventures carrying the
hint of scandal, something not tolerated in Calvinistic
Geneva, and his leadership role was taken over by
Gustave Moynier. Dunant was later “rehabilitated” and
named a cowinner of the first Nobel Peace Prize in
1901. But it was the cautious lawyer Moynier who, with
considerable organizational skills, decisively shaped
the early ICRC.

A New Vision

The Committee initially overestimated the appeal of in-
ternational or universal humanitarianism and underes-
timated the power of nationalism. The Franco-Prussian
war of 1870 showed the limits of the original vision, as
the French and Prussian aid societies helped only their
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conationals—and even that was not done very efficient-
ly. Neutral, impartial, and universal humanitarianism,
which means tending to victims of conflict without re-
gard to nationality or other characteristics besides
human need, was not much in evidence. The emerging
Red Cross and Red Crescent movement was in consid-
erable disarray at this time. The various national Red
Cross and Red Crescent societies were being national-
ized and militarized by their governments.

By World War I the ICRC decided that it must be-
come more of an actor in the field, that Switzerland’s
permanent neutrality allowed a role for Swiss ICRC
personnel that could not be matched by nationals of the
fighting parties. If neutral humanitarianism was to sur-
vive, the ICRC would have to become more than a
mailbox and far-off storage depot. World War I greatly
affected the evolution of the organization. For all its
brutality the war saw the emergence of the ICRC as a
more widely known organization serving the victims of
war. It developed a reputation for stellar work not so
much in the medical field but as the neutral supervisor
of conditions for prisoners of war (POWs).

The ICRC did not, however, play much of a role
in the Armenian genocide that occurred in the Otto-
man Empire between approximately 1890 and 1922.
Historians have yet to establish the precise role of the
ICRC in these events, but clearly the American Red
Cross played a much more dynamic role in trying to re-
spond to the killings in the 1890s. In 1915 and 1916
the ICRC may have contented itself with discreet over-
tures to Germany, the ally of the Ottoman Empire,
whose personnel sometimes held key positions in the
Ottoman military. At this time the ICRC was still defin-
ing its exact role as an actor in the field; remained a
very small, amateurish, and inconsistent organization;
and continued to focus primarily on the sick and
wounded and detained combatants rather than civil-
ians. The ICRC was more active on the Western Front,
rather than on the Eastern Front and in the Ottoman
Empire. To many observers it thus seemed that there
was no official war between the empire and the Arme-
nian people.

Despite its limitations the ICRC was awarded its
first Nobel Peace Prize as an organization in 1917. Red
Cross agencies were mentioned in the League of Na-
tions Covenant, such was their prominence because of
World War 1. In 1929 the ICRC helped to develop a
new Geneva Convention that legally protected prison-
ers of war, as well as revise the 1864 treaty (which had
already been revised once in 1906). A pattern was
emerging: first, pragmatic action, then legal codifica-
tion of that humanitarian effort. This had been true
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from 1859 to 1864, and was again the case from 1914
through 1929.

During the years between the two world wars
(1919-1939) the ICRC laid the foundations for later
important developments. The ICRC was active in the
Spanish Civil War of the 1930s, which contributed over
time to the further development of international hu-
manitarian law for internal armed conlflict, often called
civil war. The ICRC was also active in East Africa when
Benito Mussolini’s Italy invaded Abyssinia, present-day
Ethiopia, setting the stage for the ICRC’s long involve-
ment in African affairs. In addition, it was involved in
Russia’s civil war, although the 1917 revolution led to
very chilly relations between the new Soviet authorities
and the ICRC. The ICRC was not only based in capital-
ist Switzerland, but also had a leadership hardly sympa-
thetic to communism. The organization also undertook
its first visits to political or security prisoners outside
situations of war—in Hungary in 1918. The ICRC was
much less involved in some other conflicts, for exam-
ple, in East Asia in the 1930s when Japan invaded
China.

Another mark against the ICRC was its failure to
speak out when fascist Italy not only bombed clearly
marked Red Cross medical vehicles and field hospitals
in Abyssinia, but also used poison gas. Being that the
ICRC had publicly protested the use of poison gas dur-
ing World War 1, questions arose about double stan-
dards and hidden agendas on the part of the organiza-
tion. Leading ICRC officials like President Gustav Ador
were known to have strong anticommunist sentiments.
There is speculation that later key ICRC leaders, such
as President Max Huber and Carl J. Burkhardt, shared
certain views common in Europe at the time—namely,
that the fascists, as bad as they might be, were still a
barrier against the greater evil of communism. The
ICRC’s cautious approach toward Mussolini has yet to
be definitively explained; other factors might have
come into play.

The Revised Vision Debated

During these same interwar years the League of Red
Cross Societies was created under the influence of an
American Red Cross that had greatly developed during
World War 1. Once formed, the League (later renamed
as the Federation of Red Cross and Red Crescent Socie-
ties) often competed with the ICRC for leadership of
the international movement. Despite the ICRC’s Nobel
Peace Prize of 1917, the leadership of the American Red
Cross regarded the Committee as too cautious, small,
and stodgy to continue to play a central role in interna-
tional affairs. Moreover, to this group’s way of thinking,
World War I was supposedly the war to end all wars,
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thus removing the need for an ICRC that focused on
victims of war, and opening the door to a greater peace-
time role for Red Cross actors—Ilike the American Red
Cross—that focused on natural disasters and various
social programs within the nation. Nevertheless, the
ICRC resisted this attempt to minimize or eliminate its
role.

The advent of World War 1I found the ICRC in a
very weakened state. The Committee was still very am-
ateurish in its methods and led by individuals who
were not always attentive to details or skilled in diplo-
macy. President Max Huber was in ill health and often
away from Geneva. The professional staff was exceed-
ingly small; the Committee relied heavily on the mobi-
lization of volunteers. Despite these problems the ICRC
achieved a great deal during World War II, mainly be-
cause of a paid staff that was temporarily expanded and
the dedicated work of many volunteers. As in World
War 1, it supervised POW conditions. More so than in
the Great War, it provided significant material assis-
tance to devastated civilian populations. For example,
working with the Swedish Red Cross and with the co-
operation of the British navy, which had established a
blockade, it did much for the civilian population in
Greece under Nazi occupation. Although its activities
were again more developed in the Western theater of
military operations than in Asia, it again won a Nobel
Peace Prize for its war-time efforts. The ICRC'’s role in
the war, however, was clouded by controversy over
whether it had been dynamic enough in responding to
the German Holocaust against German Jews and other
untermenchen, or subhumans, from Berlin’s point of
view. This controversy merits separate treatment and
will be discussed below.

After World War 11, as after World War I, there was
an effort to transform the ICRC. This time the Swedish
Red Cross, rather than the American Red Cross, led the
charge. But efforts to internationalize the Committee,
and by so doing create greater Swedish influence at the
center of the movement, failed to carry the day. Eventu-
ally, the dangers of an internationalized but immobi-
lized Committee during the cold war became clear.
Moreover, the all-Swiss ICRC demonstrated its capabil-
ities for neutral humanitarianism in places such as Pal-
estine-Israel during the late 1940s and early 1950s, and
then in Hungary in 1956 at the time of the Soviet inva-
sion.

The ICRC also played a useful role in developing
the four Geneva Conventions of August 12, 1949 for
victims of war, still the core of modern international
humanitarian law. Again, the pattern was clear: The or-
ganization’s pragmatic actions from 1939 through 1945

encyclopedia of GENOCIDE and CRIMES AGAINST HUMANITY

International Committee of the Red Cross

helped shape the further development of international
humanitarian law.

The Revised Vision Consolidated

By the 1960s, when the ICRC played a small role in the
resolution of the 1962 Cuban Missile Crisis, the Com-
mittee had retained its traditional form, and efforts to
impose structural reform from the outside eroded. The
mono-national makeup of the Committee was seen as
providing guarantees of active neutrality in humanitari-
an work. ICRC statutes, guaranteeing an independent
role for the agency, were further reaffirmed by the In-
ternational Red Cross Conference. (The Conference
meets in principle every four years, attended by the
ICRC, the Federation, all recognized National Socie-
ties, and governments from states that are parties to the
Geneva Conventions on the Protection of Victims of
War.)

It was the Nigerian civil war (1967-1970) that re-
opened debates about the effectiveness of the all-Swiss
ICRC. In that conflict, covered extensively by the West-
ern communications media, and investigating charges
of genocide against the civilian population in secession-
ist (Biafran) areas, the ICRC seemed to lack strategic
vision and defensible policies. In competition with
other aid agencies acting to protect civilians in the
midst of war, it behaved in ways that, in fact, aided the
rebel cause. These policies could not be justified in
terms of the rules of the Geneva Conventions. Some of
its personnel were insensitive to feelings on the govern-
ment’s side. As a result, a relief plane flying under its
aegis was shot down by the federal air force, with loss
of life, and the government in Lagos declared its chief
delegate persona non grata. The ICRC was, therefore,
forced to the sidelines while other humanitarian orga-
nizations continued their efforts in that region.

A movement then started to replace neutral Red
Cross humanitarianism with a more political kind of
humanitarianism that took sides between “good” and
“bad” forces. This movement led to the creation of
other private aid groups, such as Doctors without Bor-
ders and Doctors of the World. For a time they tried
to combine work for victims of war with public denun-
ciations of those committing war crimes, crimes against
humanity, or genocide. However, in Rwanda in 1994
(discussed below), field-workers from Doctors without
Borders had to be absorbed into the ICRC delegation
in order to survive. That is, they had to be neutralized.
Had they tried to denounce the genocide occurring,
they would have been killed by the militant Hutu.

The Nigerian civil war was traumatic for the ICRC,
so much so that it set in motion a series of fundamental
changes at its headquarters. In the decades that fol-
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ICRC compound in Monrovia, Liberia, implores warring factions to avoid civilian casualties. Summer of 2003. [TEUN VOETEN]

lowed the roles of the Committee and its president
were reduced, and the role of the professional staff was
enhanced. By 2002 the ICRC had a double executive,
with the office of director-general, like a prime minis-
ter, being responsible for the management of daily af-
fairs. The president became the chief spokesman for the
organization to the outside world, although he or she
continued to exercise influence on general policy mak-
ing. The Committee became more like many modern
parliaments, mostly reacting to initiatives by the double
executive and altering perhaps only 10 percent of what
was presented to it. Thus, ICRC policy making and
management saw an increased role for professional hu-
manitarians and a diminished role for the mostly “ama-
teur volunteers” serving in the Committee. (Some
Committee members were co-opted into that body after
retiring from the professional side of the house.) More-
over, from 1990 on the professional staff was interna-
tionalized and no longer all-Swiss. Most of this change
can be traced back to the amateurish, bumbling perfor-
mance of the president and Committee during the Ni-
gerian civil war.

Throughout the remaining years of the cold war
the ICRC consolidated its position as a major humani-
tarian actor in conflicts. Starting in 1967 it began a long
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involvement in the territories taken by Israel in the war
of that year, territories which the ICRC regarded as oc-
cupied territory under the terms of the Fourth Geneva
Convention of 1949. The situation led to various ICRC
public statements in keeping with its general policy on
public criticism, namely to speak out only when the
fate of victims constitutes a major violation of interna-
tional humanitarian law, the violations are repeated,
discreet diplomacy to improve the situation was tried
and failed, and any public statement issued is in the in-
terests of victims.

In the 1970s the ICRC played its usual role, devel-
oping and then drafting two additional protocols, or
additional treaties, to the 1949 Geneva Conventions:
the first on international war, the second on internal
war. Also noteworthy was the ICRC’s extensive work
with political or security prisoners, especially in the
western hemisphere. Just as the ICRC visited prisoners
like Nelson Mandela in South Africa or those incarcer-
ated by the junta ruling Greece from 1967 to 1974, so
the ICRC undertook to provide a basic “life insurance
policy” to prisoners in South and Central America,
even though most of these situations were not regarded
by governments as conventional international or inter-
nal wars. If a prisoner was considered an “enemy” by
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detaining authorities, and an adversarial relationship
thus existed, the ICRC attempted to play its traditional
role through detention visits. Focusing on conditions
rather than the causes of detention, and frequently
avoiding legal labels and debates, the ICRC tried to
counteract “forced disappearances,” summary execu-
tion, torture, mistreatment, total isolation from family,
and other policies devised by mostly military govern-
ments in places such as Chile, Argentina, Paraguay,
Uruguay, and El Salvador.

Some of these situations, as in Chile under General
Augusto Pinochet, may have been characterized by
crimes against humanity, namely, a systematic and
broad attack on the civilian population through such
measures as generalized torture and/or summary exe-
cution. The ICRC avoided such legal judgments and fo-
cused instead on the pragmatic improvement of deten-
tion conditions. The ICRC was not able to secure the
cooperation of Cuba for systematic visits in keeping
with its policies: that is, access to all prisoners, private
visits, follow-up visits, and improvement in general
conditions over time. In places like Peru during the era
of Alberto Fujimori, the ICRC suspended its visits be-
cause of lack of improvement in the treatment of pris-
oners.

When Poland was under martial law in the 1980s,
the ICRC made its first large scale detention visits to
security prisoners in a communist country. The ICRC
had visited POWs in the border conflict between China
and Vietnam in 1979, but had not been able to visit any
prisoners held by North Korea from 1950 until 1953,
or North Vietnam from 1947 until 1975.

The cold war years also saw the ICRC consolidate
its position as a major relief organization, the Nigerian
civil war notwithstanding. In places such as Cambodia
and the Thai-Cambodian border during 1979 and im-
mediately thereafter, the ICRC was a major actor, along
with the United Nations Children’s Fund (UNICEF)
and the World Food Program (WFP), in providing nu-
tritional and medical relief to a civilian population, in-
cluding refugees and internally displaced persons, on
a major scale. In Cambodia, virtually destroyed by the
genocide and crimes against humanity of the Khmer
Rouge (radical agrarian communists), the ICRC teamed
with UNICEF to provide the primary conduit for inter-
national humanitarian assistance. It managed to coop-
erate with UN agencies while preserving its indepen-
dence, neutrality, and impartiality—the three key
instrumental principles in its global humanitarianism.
The ICRC also carried out a major medical relief opera-
tion in Pakistan for victims of the fighting in neighbor-
ing Afghanistan during the Soviet invasion and occupa-
tion (1979-1989).
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The Vision in the Twenty-First Century

In the first decade after the cold war, the ICRC found
itself center stage in places like Bosnia (1992-1995)
and Somalia (1991-1993). In the former, while contin-
uing its work regarding detainees, it ran the second
largest relief operation (second only to that of the UN
refugee office). Its overall annual budget at this time
was in the neighborhood of $600 million. Caught in the
midst of genocide, ethnic cleansing, crimes against hu-
manity, and war crimes, it sought to do what it could
for both prisoners and civilians. It failed to prevent the
massacre of perhaps some seven to eight thousand Bos-
nian Muslim males at Srebrenica in the summer of 1995
because Bosnian Serb commanders failed to cooperate.
However, it actively compiled records of those killed
and missing. The ICRC was unable to prevent forced
displacement and actually contributed to ethnic cleans-
ing by helping to move civilians out of harm’s way, but
did prevent considerable death and deprivation. Its
chief delegate was killed when his well-marked vehicle
was intentionally attacked. (Six Red Cross workers
were also intentionally killed in Chechnya.)

In Somalia the ICRC distinguished itself through
its dedicated work in coping with massive malnutrition
and starvation in that failed state. Staying on the
ground when other agencies pulled out, bringing in
journalists to dramatize the plight of the civilian popu-
lation, and dealing creatively with the violent clan
structure of that chaotic country, the ICRC finally
teamed with the U.S. military, acting under a UN man-
date, to break the back of starvation in the winter of
1992 and 1993. It was the first time in the ICRC'’s histo-
ry that the organization agreed to work under the mili-
tary protection of a state, but such was the only way the
massive starvation and rampant banditry then in exis-
tence could be addressed.

The ICRC did hire its own private protection
forces in Somalia, and accepted the military protection
of the UN security force in the Balkans, the United Na-
tions Protection Force (UNPROFOR), to guarantee the
safe movement of some released prisoners. In places
such as Somalia, Chechnya, or Liberia, the ICRC could
no longer rely on the Red Cross emblem as a symbol
of neutrality that allowed humanitarian efforts in the
midst of conflict. Many of the fighting parties in these
places had never heard of the Red Cross or the Geneva
Conventions.

In Rwanda in 1994, when militant Hutu unleashed
genocidal attacks on Tutsi (as well as attacks on moder-
ate Hutu interested in social accommodation and
power sharing), the ICRC stayed in-country and pro-
vided what aid and shelter it could. It thus helped about
50,000 Tutsi, at the price of not denouncing the geno-
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cide that claimed perhaps 800,000 lives. It tried to
make known to the outside world what was transpiring
in Rwanda, but without using the term “genocide.” At
this time important outside actors with the ability to in-
tervene, like the United States, chose not to describe
the situation in Rwanda as genocide, in order to avoid
the legal obligation, as a party to the 1948 Genocide
Convention, to take action to stop it. Whether ICRC'’s
public use of the word “genocide” would have affected
policy makers in the United States is an interesting
question. But as with other aid agencies in Rwanda, the
ICRC could not have passed legal judgment on the na-
ture of the conflict and remained operative inside the
country. Militant Hutu had made that very clear. Most
ICRC personnel were not harmed by those carrying out
genocide, with the exception of some Rwandan female
nurses working in conjunction with the ICRC.

Although internal or “deconstructed” conflicts like
those in Bosnia and Somalia—or Liberia and the Demo-
cratic Congo—garnered much of the ICRC’s attention
after the cold war, it continued to play its traditional
roles in international armed conflicts. In Iraq (1991,
2003), Afghanistan (2001-2002), and the Middle East
(since 1967), the organization continued with deten-
tion visits, relief to the civilian population, efforts to
trace missing persons, and attention to weapons that
were indiscriminate and/or caused suffering which ex-
ceeded military necessity. Even in these more clearly
international armed conlflicts, its personnel and facili-
ties were sometimes intentionally attacked, sometimes
with loss of life. In places like Iraq in 2003, displaying
the Red Cross emblem meant providing a target for at-
tack.

The ICRC joined with other groups and govern-
ments to develop the Ottawa treaty (the 1997 Conven-
tion of the Prohibition, Use, Stockpiling, Production
and Transfer of Anti-Personnel Mines and Their De-
struction) banning antipersonnel land mines. In places
such as Afghanistan, Cambodia, and Angola in particu-
lar, the ICRC had seen the devastating effects of indis-
criminate land mines, which continued to kill and
maim, mainly civilians, long after combat had subsid-
ed. The ICRC was also a strong supporter of the Inter-
national Criminal Court (ICC; negotiated in 1998 and
operational as of 2002), especially because the court’s
jurisdiction included war crimes, as well as genocide
and crimes against humanity. However, with the ap-
proval of the international community, the ICRC has
refused to allow its personnel to provide information
to this and other courts, fearing that such information
would interfere with its in-country operations. This
right not to testify in court was confirmed by the case
law of the UN tribunal for the former Yugoslavia and
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in the 1998 statute of the International Criminal Court.
The ICRC continues to prioritize neutral pragmatic hu-
manitarianism, a form of informal application of the
law, while leaving formal legal enforcement to others.

The so-called war on terrorism that the United
States began waging after Al Qaeda’s terrorist attacks on
September 11, 2001, has created special problems for
the ICRC. The United States has refused to apply the
Geneva Conventions to many prisoners taken in its war
on terrorism, which does not always involve a tradi-
tional international armed conflict between states.
Moreover, the United States has developed a complicat-
ed system of detention for such prisoners, holding
them without publicity in many places, mostly outside
the continental United States and sometimes in foreign
countries. Finding these detention centers and securing
the cooperation of U.S. authorities have not been easy,
especially given the U.S. tendency to hold these prison-
ers for indefinite duration, in isolation, to extract infor-
mation from them. On the other side of the conflict, Al
Qaeda continues to call for an unlimited, “total” war
featuring attacks on civilians and civilian installations,
which are violations of international humanitarian law.

Summary: ICRC and Red Cross Humanitarianism
It is therefore clear, even from this brief historical over-
view, that the ICRC has evolved, from its inception in
1863 to the early twenty-first century, into a major hu-
manitarian actor in world affairs. It has more experi-
ence in conducting detention visits with various cate-
gories of prisoners than any other worldwide agency.
It is one of the four largest relief agencies, the others
being the United Nations Refugee Agency (UNHCR),
UNICEF, and the WFP. It is a major player in tracing
missing persons due to conflict. And it is the “guard-
ian” of international humanitarian law. The latter no-
tion has been expanded to include a focus not just on
the legal protection of victims, but also on the legal reg-
ulation of means and methods of combat. The ICRC
employs about eight hundred workers at its Geneva
headquarters and, on average, deploys another twelve
hundred people in its field missions, not counting nu-
merous locally recruited staff for administrative and lo-
gistical support.

The contemporary ICRC is less amateurish and
much more professional than was previously the case.
Its scope of action is truly global, as it tries to focus as
much attention on victims of conflict in the Democratic
Republic of Congo as in Iraq. This is the meaning of im-
partial humanitarianism toward individuals. The ICRC
also attempts to apply the same minimal standards
without regard to political ideology. For instance, the
humane detention conditions it advocates when deal-
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ing with prisoners held by the United States at its de-
tention center in Guantanamo, Cuba, are essentially
the same as those the organization has requested for
American POWs held captive in North Vietnam or Iraq.
This is the meaning of neutrality toward public author-
ities. The ICRC tries to remain independent from any
state, coalition of states, or intergovernmental organi-
zation, even though Western liberal democracies pro-
vide 85 percent of its budget. (The remaining funds de-
rive from contributions made by national Red Cross
and Red Crescent societies, but again mostly in West-
ern nations.)

Controversy over the Holocaust

Still hanging over the head of the ICRC is its record in
responding to the Holocaust. Some facts have become
clear, although questions remain and the debate con-
tinues.

At the outbreak of World War II Swiss federal au-
thorities in Bern wished to ensure that the ICRC in Ge-
neva did not interfere with Swiss national security and
other Swiss policies defined in Bern. Swiss authorities
therefore established a system of supervision over the
ICRC that compromised the organization’s indepen-
dence in major ways. Such supervision was made easy
by the fact that at this time it was possible to hold mem-
bership in the Committee and also federal office in
Bern. The Swiss president in 1942, for example, Phi-
lippe Etter, was also a member of the Committee.
Moreover, some members of the Committee were sym-
pathetic to whatever Bern might identify as the national
interests of the moment. ICRC President Max Huber
agreed to supervision by Bern, and influential Commit-
tee members such as Carl J. Burckhardt apparently
shared many of the views of the governing elite in Bern.
Buckhardt was named Swiss Ambassador to France
after the war, which showed that he was part of the gov-
erning establishment in Bern.

During the early years of World War 1I it was the
policy of Bern to accommodate the Nazis in various
ways. (Other European neutrals like Sweden also ac-
commodated the Nazis while German power was as-
cendant.) Switzerland shared a border with its powerful
German neighbor, and some Swiss feared invasion.
Moreover, as the war progressed, Switzerland was vir-
tually surrounded by fascist governments. In response
it became Germany’s banker, converting stolen goods
into ready currency. Switzerland also turned back
many Jewish refugees, not wanting to draw attention
to the Nazi policies responsible for their flight. The
Swiss diplomat Paul Ruegger, who became ICRC presi-
dent after the war, devised the infamous practice of
stamping the passports of German Jews with a “J” for
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Juden, so they could be identified and turned back at
Swiss and other borders.

The ICRC was aware of the German concentration
camps from the 1930s. It made overtures, first through
the German Red Cross, to gain access to the camps, but
never achieved systematic and meaningful access until
the very end of the war. The German Red Cross was
thoroughly Nazified and functioned as part of the Ger-
man totalitarian state. The ICRC never de-recognized
the German Red Cross, despite its gross violations of
Red Cross principles, which included pseudo-medical
experiments on camp inmates. It is fair to label ICRC
overtures about the camps as excessively cautious. On
the other hand, outside of Germany, in places like Hun-
gary, ICRC delegates in the field were creative and dy-
namic in helping Jews flee Nazi persecution.

By the summer of 1942 the ICRC had reliable in-
formation that the concentration camps had become
death camps, as the Nazis implemented a policy of
genocide after the Wannasee Conference of January
1942, attended by a high number of German officials.
In October 1942, the Committee debated whether or
not to issue a public statement deploring both unspeci-
fied German policies and certain policies adopted by
the Allied nations toward German POWs. This relative-
ly innocuous, vague, and balanced draft statement was
shelved by the Committee after Swiss President Etter,
supported by Burckhardt and a few other Committee
members, spoke out against it. Etter had been alerted
to pending events by the supervisory system in place,
being warned that a majority of Committee members
were prepared to vote in favor of issuing the public
statement. Etter and his colleagues in Bern feared that
such a statement would antagonize Berlin, although at
the meeting where the decision to shelve the draft was
made, Etter and his Committee supporters urged con-
tinued silence so as to avoid a violation of Red Cross
neutrality. ICRC President Huber was absent from this
meeting. It later became known that he served on the
board of directors of his family’s Swiss weapons compa-
ny that used Nazi slave labor in its German subsidiary.
Huber’s fundamental values and views remain a source
of debate. The ICRC thus never publicly condemned
the German policy of genocide. The first line of ICRC
defense is as follows. The organization was visiting Al-
lied POWs held by Germany as covered by the 1929
Geneva Convention on that subject, and international
humanitarian law did not apply to German concentra-
tion camp inmates. So the argument runs, the ICRC did
not want to risk German non-cooperation on POW
matters for the sake of a controversial public statement
about German citizens not covered by international
law. The second line of defense is that, given the Nazi
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fixation on eradicating Jews and other “undesirables,”
a public statement would have done no good. This lat-
ter argument is persuasive to some, but not all, given
that the Nazis continued to devote time, energy, and re-
sources to operating the gas chambers even when on
the brink of defeat.

Later ICRC leaders, particularly President Cornelio
Sommaruga (1987-1999), adopted the position that
the entire Western world had failed to respond ade-
quately to the Holocaust, and the ICRC was part of that
failure. He went on to apologize publicly for any possi-
ble mistakes that the ICRC might have made regarding
the Holocaust. To some, but not all, this line was an ef-
fort to “democratize the blame” and avoid any direct re-
sponsibility for mistakes.

The historian Michael Beschloss has written that
the administration of President Franklin D. Roosevelt
failed to measure up to the gravity of the Holocaust by
not responding more decisively to Nazi atrocities, and
that its record would have been brighter had it done so.
Some observers believe the same could be said of the
ICRC. Some of these observers think the real problem
lay in how the ICRC came to remain silent. For them,
a public statement by the then obscure ICRC could
hardly have been expected to change the course of the
Holocaust. For them, a public statement by the equally
silent Vatican would have carried more weight. For
them, the real issue was that the ICRC sacrificed its in-
dependent humanitarianism on the altar of Swiss na-
tional interests as defined in Bern. Thus, the ICRC’s si-
lence damaged its reputation for independent, neutral,
and impartial humanitarian work, devoid of any “polit-
ical” or strategic calculation. Some Committee mem-
bers made this point in October 1942—before deferring
to what Bern wanted.

It is now ICRC policy that one cannot be a member
of the Committee and also hold most public offices in
Switzerland, at either the federal, state, or local level.
A headquarters agreement is in place that makes ICRC
premises off-limits to Swiss authorities. Given that
Swiss authorities are hardly likely to raid ICRC head-
quarters, this agreement symbolizes the organization’s
independence. The most recent ICRC presidents, like
Sommaruga and Jacob Kellenberger (1999- ), even
though former Swiss government officials, seem deter-
mined not to allow similar intrusions of Swiss national
interests to control the deliberations of the Committee.
And presumably, present-day Swiss officials will not
seek to project similar political considerations onto
ICRC affairs, given the damage done to ICRC indepen-
dence by the events of the 1940s. The contemporary
conventional wisdom is that it is in the Swiss national
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interest to have an independent and neutral ICRC that
reflects well on the Swiss nation.

SEE ALSO Humanitarian Law; Nongovernmental
Organizations; Wannsee Conference; War
Crimes
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International Court of Justice

The International Court of Justice (IC]) is the principal
judicial organ of the United Nations (UN), functioning
according to its statute, which forms an integral part of
the UN Charter. Member states must comply with the
decisions of the ICJ, in cases to which they are parties.
The ICJ may offer advisory opinions on any legal ques-
tions posed by the General Assembly and the Security
Council or other organs of the UN and specialized
agencies so authorized by the General Assembly on is-
sues arising within the scope of their activities.

Structure and Jurisdiction

The ICJ is composed of fifteen independent members,
who posses the qualifications required in their coun-
tries for appointment to the highest judicial offices or
are jurisconsults of recognized competence in the field
of international law. The General Assembly and Securi-
ty Council elect all members of the ICJ; no two judges
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The Palace of Peace in The Hague, 1934. Home of the
International Court of Justice; site of international conferences.
[HULTON-DEUTSCH COLLECTION/CORBIS]

may be nationals of the same state. As a body, they
must uphold the main tenets of civilization and repre-
sent the principal legal systems. Members of the ICJ are
elected for a term of nine years; they may be reelected.
If the ICJ bench includes no judge of the nationality of
one or both parties to a case, that party (or parties) may
choose a legal expert or two as ad hoc judges. Ad hoc
judges participate in the decision of the ICJ on com-
plete equality with the court’s other members.

Only states may be parties before the IC]J. Its juris-
diction comprises all disputes referred to it by such par-
ties and all matters provided for in treaties and conven-
tions in force. The states who are parties to the present
ICJ Statute may recognize as compulsory, and without
special agreement in relation to other states accepting
the same obligation, the jurisdiction of the ICJ in all
legal disputes concerning (1) the interpretation of a
treaty; (2) any question of international law; (3) the ex-
istence of any fact, which, if established, would consti-
tute a breach of an international obligation; and (4) the
nature or extent of the reparation to be made for the
breach of that obligation.

The ICJ in deciding international disputes submit-
ted to it applies (1) international conventions, (2) in-
ternational custom, (3) general principles of law, and
(4) the judicial decisions and teachings of the most
highly qualified jurists from the states party to such dis-
putes (as subsidiary means for the determination of
rules of law). If the parties involved agree, the ICJ can
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decide a case on the basis of equity. According to Arti-
cle 41 of the ICJ Statute, the Court may mandate provi-
sional measures to preserve the respective rights of par-
ties to a dispute. A request for such measures takes
priority over all other cases.

Decisions of the ICJ on Genocide and Crimes
Against Humanity

In November 1950 the General Assembly questioned
the ICJ concerning the position of a state that had in-
cluded reservations in its signature of the Convention
on the Prevention and Punishment of the Crime of
Genocide, as some signatories of the Convention ob-
jected to these reservations. In its advisory opinion of
May 28, 1951, the ICJ determined that even if a con-
vention contains no specific rule on reservations, it
does not follow that they are automatically prohibited.
In the case of the Genocide Convention, the ICJ found
that the drafters had two competing concerns: univer-
sal acceptance (which could require permitting reser-
vations) and preserving the normative basis of the
treaty (which would require rejecting crippling reser-
vations). The ICJ announced reservations could be per-
mitted provided they do not undermine the object and
purpose of the Genocide Convention. Every state was
free to decide such matters for itself, whether or not the
state formulating a reservation was party to the conven-
tion. The disadvantages of such a situation could be
remedied by inserting in the convention an article on
the use of reservation.

In a case concerning the application of the Geno-
cide Convention, Bosnia and Herzegovina asked the
ICJ to intervene against the Federal Republic of Yugo-
slavia (Serbia and Montenegro; FRY) for alleged viola-
tions of the Convention. Immediately after filing its ap-
plication, Bosnia and Herzegovina requested that the
ICJ approve provisional measures to preserve its rights.
For its part, the FRY asked for provisional measures,
too. After establishing that it did, in fact, have valid or
sufficient jurisdiction, on April 8, 1993, the ICJ indicat-
ed that the FRY could take certain provisional mea-
sures. It further ruled that the FRY and Bosnia and Her-
zegovina should not pursue any action (in fact, they
must ensure that no action is taken) that might aggra-
vate or extend the existing dispute.

On July 27, 1993, Bosnia and Herzegovina asked
the ICJ to indicate additional provisional measures.
The FRY petitioned the Court to reject the application
for such provisional measures, claiming that the Court
had no jurisdiction to authorize them. In its order
dated September 13, the ICJ reaffirmed the provisional
measures it had previously indicated, calling for their
immediate and effective implementation.
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The ICJ suspended the proceeding to address the
seven preliminary objections presented by the govern-
ment of the FRY concerning the admissibility of the ap-
plication of Bosnia and Herzegovina and the jurisdic-
tion of the Court to entertain the case. The FRY claimed
that (1) the events in Bosnia and Herzegovina consti-
tuted a civil war and not an international dispute ac-
cording to the terms of Article IX of the Genocide Con-
vention, (2) the authority for initiating proceedings
derived from a violation of the rules of domestic law,
(3) Bosnia and Herzegovina was not a party to the
Genocide Convention, (4) the FRY did not exercise any
jurisdiction within the region of Bosnia and Herzegovi-
na, and (5) the Convention was not operative between
the parties prior to December 14, 1995, and certainly
not for events that occurred before March 18, 1993. In
sum, the Court lacked jurisdiction.

In its judgment rendered on July 11, 1996, the IC]
rejected the preliminary objections of the FRY, holding
that all the conditions necessary for its jurisdiction had
been fulfilled. The Court also noted that a legal dispute
existed between the parties, and none of the provisions
of Article I of the Convention limited the acts contem-
plated by it to those committed within the framework
of a particular type of conflict. The Genocide Conven-
tion does not contain any clause, the object or effect of
which is, to limit the scope of the jurisdiction of the
1CJ.

On July 2, 1999, Croatia presented an application
against the FRY for having violated the Genocide Con-
vention.

With its status remaining in some respects uncer-
tain, the FRY was admitted on November 1, 2000, to
the UN. In an application submitted April 23, 2001, it
asked that the ICJ revise its prior judgment, on the
grounds that only with the FRY’s admission to the UN
was a condition laid down in Article 61 of the ICJ Stat-
ute now satisfied. Because it was not a member of the
UN before November 1, 2000, Yugoslavia argued, it
was not party to the Statute and therefore not a state-
party to the Genocide Convention.

The ICJ ruled against the arguments of the FRY. It
observed that, under the terms of Article 61, paragraph
1 of its Statute, an application for a revised judgment
can be made only when it is based on the discovery of
a fact unknown at the time the judgment was rendered.
According to the ICJ, “A fact which occurs several years
after a judgment has been given is not a ‘new’ fact with-
in the meaning of Article 61.” The admission of the
FRY to the UN occured well after the ICJ’'s 1996 judg-
ment. Thus, the IC] in its decision of February 3, 2003,
found the FRY’s application for a revision inadmissible.
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It follows that the ICJ has jurisdiction to adjudicate on
the claims of genocide.

Another important legal issue concerns nuclear
weapons: Is their use, or the threat of use, under any
circumstances permitted by international law? In its
resolution dated December 15, 1994, the General As-
sembly posed this very question. In its advisory opin-
ion, the ICJ summarized the cardinal principles of hu-
manitarian law and declared with the smallest possible
majority the following:

It follows from the above-mentioned require-
ments that the threat or use of nuclear weapons
would generally be contrary to the rules of inter-
national law applicable in armed conflict, and in
particular the principles and rules of humanitari-
an law. However, in view of the current state of
international law and of the elements of fact at
its disposal, the Court cannot conclude defini-
tively whether the threat or use of nuclear weap-
ons would be lawful or unlawful in an extreme
circumstance of self-defense, in which the very
survival of a State would be at stake.

All members of the Court made declarations, with
some offering separate opinions, and dissenters ex-
plaining the principles behind their votes. Such reflects
the complexity of the present state of international leg-
islation in this field.

SEE ALSO Hiroshima; International Law
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International Criminal Court

The establishment of the International Criminal Court
(ICC) was arguably one of the most significant achieve-
ments of the twentieth century. The ICC Statute was
adopted at a Diplomatic Conference held in Rome dur-
ing June and July of 1998, and entered into effect on
July 1, 2002. With ninety-two state parties, and many
more signatories, the ICC has received substantial sup-
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port from the international community and has begun
work in its temporary quarters at The Hague. Yet its ul-
timate success is uncertain, particularly given the
strong U.S. opposition to the Court.

Evolution of the International

Criminal Court Statute

In 1899 and 1907 Tsar Nicholas II proposed to the gov-
ernments of the world that they attend two peace con-
ferences in The Hague. The first resulted in the adop-
tion of three conventions; these related to the peaceful
settlement of disputes (which established the Perma-
nent Court of Arbitration), the laws and customs of war
on land, and maritime warfare. The second conference,
during which construction of the Peace Palace began,
concluded successfully with the adoption of thirteen
Conventions (three of which revised the 1899 Conven-
tions). These included Convention (IV), Respecting the
Laws and Customs of War on Land.

The treaties signed at The Hague were silent as to
whether or not particular uses of force were lawful (the
jus ad bellum). They regulated only the means an actor
could employ in achieving his military objectives once
the decision to use force had already been made (the
jus in bello). The two Hague Peace Conferences were
met with self-congratulation by the parties involved.
However, these feelings quickly dissipated, and by the
end of World War I, the “world lay breathless and
ashamed” by the devastation of a war characterized by
bitter savagery and monstrous slaughter.

This led to the idea that some criminal liability
might be imposed for acts of war beyond the pale. Over
American objections, the Commission on the Responsi-
bility of the Authors of the War and on the Enforce-
ment of Penalties proposed the formation of an interna-
tional “high tribunal” for the trial of “all enemy persons
alleged to have been guilty of offenses against the laws
and customs of war and the laws of humanity.” After
difficult negotiations, Article 227 of the Treaty of Ver-
sailles provided for a “special tribunal” that would try
the German Emperor, William II of Hohenzollern, for
the “supreme offence against international morality
and the sanctity of treaties.” The trial never occurred,
however, as the Netherlands refused to extradite Wil-
liam 1II.

The idea of an international criminal court was re-
vived after the assassination of King Alexander of Yugo-
slavia in 1934, and in 1937 a convention was opened
for signature on the creation of a court that would try
persons accused of offenses established in the Conven-
tion for the Prevention and Punishment of Terrorism.
Because the proposed court’s jurisdiction was so limit-
ed and relatively well defined, it avoided many of the
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objections that earlier proposals had raised. Neverthe-
less, the convention was signed by only thirteen na-
tions, and never entered into force.

The Nuremberg and Tokyo Trials

The atrocities of World War II rekindled interest in the
establishment of a permanent international criminal
court. Although a variety of proposals ensued, the
model statutes proposed by jurists gave way to the pres-
sure of political events, and the Charters of the Nurem-
berg and Tokyo tribunals took their place. Much less
weight is generally accorded to the decisions of the In-
ternational Military Tribunal for the Far East than to
those of the IMT at Nuremberg for a variety of reasons,
including the perception that the Tokyo proceedings
were substantially unfair to many of the defendants.
Nuremberg, however, was clearly a watershed event
both for the ICC and for international law more gener-
ally.

Although the criminal procedures employed by the
IMT fell considerably short of modern standards, the
trials were generally considered to have been conduct-
ed in a manner that was fair to the defendants. It is in-
disputable, however, that the vanquished were tried by
judges representing only the nationalities of the victors,
and there is little doubt that the Tribunal was influ-
enced by the political and psychological stress of the
war.

In issuing its judgment after nine months of trial,
the Tribunal addressed many of the defendants’ objec-
tions to the Tribunal’s jurisdiction and the law it was
asked to apply. First, the Tribunal rejected the defen-
dants’ arguments based on state sovereignty, holding
that individuals, including heads of state, and those act-
ing under orders, could be criminally responsible
under international law. Second, the Tribunal affirmed
the primacy of international law over national law:
“[Tlhe very essence of the Charter is that individuals
have international duties which transcend the national
obligations of obedience imposed by the individual
State.” Finally, by holding that individuals may be lia-
ble for initiating a war, as well as for the means used
in conducting it, the IMT established the wrongfulness
of aggression.

The Postwar Period

Nuremberg helped overcome objections to an interna-
tional criminal court based on sovereignty. But the use
of ad hoc or special tribunals raises several problems.
First, no matter how “fair” the actual trial proceedings,
such tribunals give the impression of arbitrary and se-
lective prosecution. Second, there is the problem of
delay. Ad hoc tribunals take time to establish—time
during which evidence may be destroyed and addition-
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al lives lost. Finally, and perhaps most critically, ad hoc
tribunals fail to build the kinds of institutional memory
and competence that are the hallmark of a permanent
court. Each time prosecutors must be found, staff must
be assembled and trained, and judges must be procured
who are willing and able to leave their existing commit-
ments, and who may have little or no experience in in-
ternational criminal law. These problems might not
only damage the ad hoc court’s ability to conduct an ef-
fective prosecution and trial, but could also adversely
affect the rights of the accused.

Thus it is not surprising that immediately after
World War 11, the United Nations considered the estab-
lishment of a permanent international criminal court.
The subject was raised in connection with the formula-
tion and adoption of the Genocide Convention in 1948.
Yet although the Genocide Convention was adopted
relatively quickly, efforts to create the international
criminal tribunal envisaged in Article VI of the Con-
vention failed. Indeed, the reference to an international
penal tribunal found in Article VI had been deleted
from earlier drafts, and was restored only after exten-
sive debate.

In a resolution accompanying the adoption of the
Genocide Convention, the General Assembly invited
the newly established International Law Commission
(ILC), along with its work on the codification of inter-
national criminal law, to “study the desirability and
possibility of establishing an international judicial
organ for the trial of persons charged with genocide or
other crimes over which jurisdiction will be conferred
upon that organ by international conventions.” The
General Assembly also requested that the Commission
consider the possibility that this might be accom-
plished through the creation of a Criminal Chamber of
the International Court of Justice.

Thus instructed, the ILC embarked upon what
would prove to be a long and frustrating endeavor. In-
deed, it was not until 1989 that the question was active-
ly renewed by the General Assembly, following a Reso-
lution on the subject introduced by a coalition of
sixteen Caribbean and Latin American nations led by
Trinidad and Tobago.

Adoption of the Rome Statute for the
International Criminal Court, July 17, 1998
Following a 1994 report of the International Law Com-
mission on the question of an international court, the
General Assembly granted the ILC a mandate to elabo-
rate a draft statute “as a matter of priority.” The project
gained momentum after the creation of the Internation-
al Criminal Tribunal for the Former Yugoslavia (ICTY)
in 1993 by the Security Council. The adoption of the
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ICTY’s Statute not only suggested that a permanent
court was needed, but that governments, including the
United States, might be willing to support its establish-
ment, at least under certain circumstances. The cre-
ation of the International Criminal Tribunal for Rwan-
da (ICTR) shortly thereafter suggested the need for an
international institution that could address serious vio-
lations of international humanitarian law.

The International Law Commission considered
two draft statutes for the ICC before finally adopting a
60-article version in 1994. Aware of the politics in-
volved, and perhaps wary of having its work shelved,
the Commission took no position on some of the more
difficult questions involved in drafting the Statute
(such as the definitions of crimes and financing of the
Court), and deferred to state sovereignty on other is-
sues (such as jurisdictional regimes and organizational
structure.)

The ILC envisaged a Court with jurisdiction over
treaty crimes and violations of international humanitar-
ian law, that would act only when cases were submitted
to it, and was, in all instances except for Security Coun-
cil referrals, completely dependent on state consent for
its operation. The basic premise upon which the ILC
proceeded was that the court should “complement” na-
tional prosecutions, rather than replace them, and that
it should try only those accused of the most serious vio-
lations of international criminal law, in cases in which
national trials would not occur, or would be ineffective.

The ILC sent the Draft Statute to the United Na-
tions’ General Assembly for consideration, and the
General Assembly then established an ad hoc commit-
tee, which met twice in 1995 to review the Commis-
sion’s report. The ad hoc committee, ably chaired by
Adriaan Bos, the legal advisor of the Ministry of For-
eign Affairs for the Netherlands, rendered its report in
late 1995. This report became the basis for the work of
the Preparatory Committee established by the General
Assembly to consider the Statute. While the Ad Hoc
Committee focused on the general question of whether
the establishment of the Court was a viable possibility,
the Preparatory Committee turned its attention to the
text itself. The Preparatory Committee, open to all
members of the United Nations as well as members of
specialized agencies, was charged with “preparing a
widely acceptable consolidated text of a convention for
an international criminal court as a next step towards
consideration by a conference of plenipotentiaries.” In
1996 and 1997, the Preparatory Committee held six of-
ficial sessions, each lasting approximately two weeks,
and several intersessional sessions. Finally, in April
1998 it issued a consolidated text of a draft Statute for
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the consideration of the Diplomatic Conference later
that summer.

The Diplomatic Conference to consider the April
Draft Statute was held in Rome from June 15 to July 17,
1998. Five weeks of difficult negotiations culminated
in a 128-article Statute that reflected nearly a century
of work. The Court’s Statute was adopted after five in-
tense weeks of negotiations in a vote of 120 to 7, with
21 countries abstaining. The United States voted
against the Statute, as did six other countries, although
because the vote was unrecorded, their identities are
not confirmed.

The Jurisdiction of the Court

Under Article 11 of the Statute, the Court’s jurisdiction
is limited to crimes committed after the Statute enters
into force. This precludes the transfer of cases from the
ICTY and ICTR to the Court, an option that had been
considered earlier in the Statute’s negotiation. The geo-
graphic scope of the Court’s jurisdiction varies depend-
ing on the mechanism by which the case comes to the
Court. If the Security Council refers the matter, juris-
diction extends to the territory of every state in the
world, whether or not the state in question is a party
to the Statute. If the matter is referred by a state party
or initiated by the Court’s prosecutor, however, the
Court’s jurisdiction is more restricted. In such in-
stances, jurisdiction requires a state’s consent and must
concern acts committed in the territory of the consent-
ing state, or an accused who is a national of the con-
senting state. Only natural persons over eighteen years
of age may be accused, thereby excluding organizations
or states.

The Rome Statute extends the Court’s subject mat-
ter jurisdiction to four crimes: genocide, crimes against
humanity, war crimes, and aggression. A state may opt
out of the war crimes jurisdiction of the Court as re-
gards its nationals or crimes committed on its territory
for seven years after the Statute enters into force for
that state. Further, the Statute does not define aggres-
sion. Article 5(2) provides that the Court can exercise

jurisdiction over that crime only after the state’s parties
have defined it.

The ICC’s jurisdiction as ultimately constituted is
narrower than the jurisdiction originally contemplated
by the ILC Draft Statute, which provided that the Court
would also be able to hear cases involving specific
crime created by treaties, such as terrorism. Recogniz-
ing, however, that treaty crimes present serious prob-
lems for the international community, and that some
countries felt particularly strongly about their inclu-
sion, Resolution E, which was adopted by the Diplo-
matic Conference in its Final Act, provides that the is-
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sues of terrorism and drug crimes should be taken up
at a review conference, with a view to their ultimate in-
clusion in the jurisdiction of the Court.

Lodging a Complaint with the Court

Under the 1994 ILC Draft Statute, only states and the
Security Council could lodge complaints with the
Court. The Rome Statute, however, also permits
the prosecutor to bring cases before the Court on his
own initiative. The ILC Draft originally conceived of
four separate jurisdictional hurdles that would be pre-
requisites to the exercise of the Court’s jurisdiction in
any particular case, and the combination of these four
jurisdictional predicates would have rendered the
Court powerless over most international crimes, even
those of extreme gravity, unless the Security Council
referred a matter to the Court. To many observers, this
would have been unsatisfactory, for often the Security
Council cannot reach agreement as to the proper dispo-
sition of a particular situation, and each of the five per-
manent members has the right to veto action. More-
over, most states are not members of the Council.

The Rome Statute responds to many of these con-
cerns. The Statute requires all states parties to accept
the Court’s inherent jurisdiction over all crimes in Arti-
cle 5, subject to the seven year opt-out for war crimes.
It does not permit reservations with respect to the
Court’s jurisdiction over particular offenses. Moreover,
it reduces, but in no way eliminates, the power of the
Security Council over ongoing proceedings by permit-
ting the Council to interfere only if it adopts a binding
decision requesting the Court not to commence an in-
vestigation or prosecution, or to defer any proceeding
already in progress. Finally, the ILC requirement of a
Security Council determination as to aggression is now
uncertain.

The Entry into Force of the ICC Statute

In a Resolution annexed to the Statute for the Court,
the Diplomatic Conference established a Preparatory
Commission (PrepCom II) to continue work on the de-
velopment of the Court. Like the Preparatory Commit-
tee that had prepared the draft Statute, the Preparatory
Commission was composed of representatives from
states. Indeed, many of the delegates who had repre-
sented their governments during the Preparatory Com-
mittee meetings and the Diplomatic Conference con-
tinued to attend sessions of the Preparatory
Commission, which greatly facilitated the PrepCom’s
work.

Pursuant to the Final Act of the Diplomatic Con-
ference, the Preparatory Commission was charged with
drafting the Rules of Procedure and Evidence (RPE);
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Elements of Crimes; a relationship agreement between
the Court and the United Nations; basic principles of
the headquarters agreement; financial regulations and
rules; an agreement on the privileges and immunities
of the Court; a budget for the first financial year; and
the rules of procedure for the Court’s Assembly of
States Parties (ASP) that would ultimately provide the
Court’s management and oversight.

A deadline of June 30, 2000, was provided for the
completion of the Rules of Procedure and Evidence and
the Elements of Crimes, but no specific deadline exist-
ed for the other documents to be negotiated. The dead-
line was imposed to ensure that these two important
documents would be finalized quickly, so that negotia-
tion of their texts would not jeopardize either the ratifi-
cation process or the establishment of the Court itself.

The Preparatory Commission held ten sessions
from 1999 to 2002 and completed most of the prelimi-
nary work required for the establishment of the Court.
The Preparatory Commission, like the Diplomatic Con-
ference, was chaired by Ambassador Phillippe Kirsch,
of Canada. During the initial sessions, the focus was on
completing the Elements of Crimes, Rules of Procedure
of Evidence, and beginning discussions on the crime of
aggression. These very technical discussions continued
during subsequent sessions of the Preparatory Com-
mission as well as intersessional meetings, and ulti-
mately culminated in the adoption of the Elements of
Crimes and Rules of Procedure of Evidence (RPE) by
consensus. Having completed the Elements and RPE in
a timely fashion, the Preparatory Commission then
turned its attention, in its sixth session, to the crime of
aggression, to the Relationship Agreement between the
Court and the United Nations, the Financial Regula-
tions and Rules of the Court, and the Agreement on
Privileges and Immunities of the Court.

By the end of 1998, all fifteen member states of the
European Union had added their signatures to the Stat-
ute, and by March of 1999, seventy-nine states had
signed the Statute and one, Senegal, had ratified it. For
many states, the ratification process engendered com-
plications unrelated to their general support for (or op-
position to) the Court. Many states were required to
amend their constitutions to accommodate a variety of
legal obstacles: the imposition of life sentences was un-
constitutional in some states, presidential immunity
had to be waived for others, and for most states, adop-
tion of the implementing legislation that would be re-
quired in order to carry out the Statute’s obligations
was a lengthy process. Many observers stated both pri-
vately and publicly that they expected the process to
take ten to twenty years. But pressure to ratify the Stat-
ute continued to build, through the work of NGOs, the

encyclopedia of GENOCIDE and CRIMES AGAINST HUMANITY



convening of regional conferences, and the ongoing
work of the Preparatory Commission.

By the opening of the seventh session of the Prepa-
ratory Commission on February 26, 2001, 139 states
had signed the Statute and twenty-nine had ratified it.
Thus, although many of PrepCom II’s initial agenda
items remained, attention began to turn to the practical
issues that would soon arise as a result of the Statute’s
entry into force, including structured contacts with the
Netherlands (the host government for the ICC) con-
cerning its preparations for the Court’s establishment,
and the creation of a “road map” for the coming into
force of the Statute.

While the Preparatory Commission continued its
work on the ancillary documents, as well as on the
ever-present problem of the crime of aggression, NGOs
around the world, as well as national and international
bar associations, started contemplating the formation
of an ICC bar association and attending to the selection
of the Court’s first judges and prosecutor. The penulti-
mate session of the Preparatory Commission opened on
April 8, 2002, with fifty-six states parties to the Statute.
To accommodate the wishes of several countries to be
considered the 60th state to ratify the Treaty, on April
11, 2002, the United Nations held a ceremony during
which ten countries simultaneously deposited instru-
ments of ratification, bringing the total number of state
parties to sixty-six, six more than the number required
by the Statute for the Treaty’s entry into force. The Pre-
paratory Commission also set about finishing its work,
so that by the conclusion of its tenth and final session
in July 2002, the Assembly of States Parties, which
would be assuming the Preparatory Commission’s
functions, as well as the tasks assigned to it by the ICC
Statute, could begin its work. During its first session,
the Assembly of States Parties adopted the work of the
Preparatory Commission and elected the members of
the bureau, including its president, H. R. H. Prince Zeid
Ra’ad Zeid Al-Hussein, of Jordan. During its second
session, held from February 3 to 7, 2003, the ICC elect-
ed its first judges. Candidates from forty-three coun-
tries were nominated, and the judges were elected from
among those presented. At the end of thirty-three
rounds of balloting, eighteen extraordinarily well-
qualified judges had been selected, including seven
women. A ceremony was held in The Hague during
which they were sworn in, pledging to fulfill their du-
ties “honorably, faithfully, impartially, and conscien-
tiously.” The judges subsequently elected Canadian
Philippe Kirsch as president, and Elizabeth Odio Benito
(Costa Rica) and Akua Kuenyehia (Ghana) as vice-
presidents.
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The selection of the Court’s Prosecutor was more
problematic, as States endeavored to find a candidate
who could be chosen by consensus. Ultimately, a dis-
tinguished Argentinian lawyer and law professor was
selected, Luis Moreno Ocampo. Moreno Ocampo had
established his reputation as a prosecutor during sever-
al high profile trials involving leading figures from Ar-
gentina’s military junta. His nomination was uncontest-
ed, and he was installed in The Hague on June 16,
2003.

The United States’ Objections to the Court
Although President Clinton and the U.S. Congress ex-
pressed general support for the establishment of the
ICC, as the opening of the Diplomatic Conference drew
near, U.S. negotiators within the administration and
other influential political figures and commentators ap-
peared increasingly wary of the Court. Following the
Rome Conference, Ambassador David J. Scheffer, head
of the U.S. Delegation in Rome, testified before the Sen-
ate Foreign Relations Committee and identified several
principal objections to the Statute, three of which con-
tinued to form the crux of the Bush administration’s
opposition to the Court. First, Ambassador Scheffer ar-
gued “a form of jurisdiction over non-party states was
adopted.” Second, he complained that the Statute creat-
ed a prosecutor who could, on his own authority with
the consent of two judges, initiate investigations and
prosecutions. Finally, he objected that the Statute did
not clearly require an affirmative determination by the
Security Council prior to bringing a complaint for ag-
gression before the Court.

As a matter of law, the U.S. objections were rela-
tively insubstantial, and most observers felt they could
eventually be overcome. On December 31, 2000, the
last day the Statute was open for signature, Ambassador
Scheffer signed the Rome Statue for the ICC on behalf
of the U.S. government. Although President Clinton
maintained that his administration still had concerns
about “significant flaws” in the treaty, he asserted that
the U.S. signed the treaty “to reaffirm our strong sup-
port for international accountability,” and to “remain
engaged in making the ICC International Criminal
Court an instrument of impartial and effective justice.”

The Clinton policy towards the ICC can be de-
scribed as an attitude of “cautious engagement,” mean-
ing that the United States would stay committed to the
Court in principle, but work aggressively to protect
American national interests during the negotiating pro-
cess. The Bush administration, however, rejected this
“wait and see” approach to the Treaty in favor of a poli-
cy of direct hostility. This reflects the views of Under-
secretary John Bolton, an opponent of the Court for
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International Criminal Court justices pose with Kofi Annan and Dutch Queen Beatrix in the Hague, Netherlands, in March 2003. The
United States was only one of seven nations to vote against the Rome Statute of the International Criminal Court in 1998. [AP/WIDE
WORLD PHOTOS]

many years, who has forcefully argued that the Court
should be weakened, and ultimately, “wither and col-
lapse, which should be [the U.S.] objective.”

This policy led President George W. Bush to sign
into law the American Service Members’ Protection
Act, which, among other things, authorizes the presi-
dent to use military force to “rescue” any U.S. soldier
detained by the ICC at The Hague. The Bush adminis-
tration has also abandoned all negotiations pertaining
to the Court, and has, through the offices of Under Sec-
retary Bolton, written to the secretary-general of the
United Nations terminating the effect of U.S. signature
of the treaty. The U.S. government has declined to par-
ticipate in the election of the Court’s Judges and Prose-
cutor, and has negotiated dozens of bilateral immunity
(so-called Article 98) agreements with the other coun-
tries, requiring them to turn over all U.S. citizens to the
United States for prosecution, rather than to the ICC.
Finally, the United States has proposed and obtained
Security Council Resolutions exempting UN peace-
keeping missions from the ICC Statute, despite the
strong objections of many allies and the UN secretary-
general.
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Some observers have suggested that the Bush ad-
ministration’s views may suggest hostility, or at least
ambivalence, towards the most fundamental principles
of war crimes law. Others opine that the opposition
does not stem from any particular feature of the Court
or its mission, but from a deep-seated distrust of all in-
ternational institutions, whatever their mandate. Final-
ly, it may be that the Bush administration’s attack on
the Court is premised on the belief, expressed in the
National Security Strategy Document released by the
government in September 2002, that the United States
should use its military force preemptively in its own de-
fense, as well as act assertively and militarily to pro-
mote U.S. interests in the world. Under this view, it is
not only inadvisable for the United States to ratify the
Statute, but the Court must be eliminated or disabled
to remove it as a potential constraint to the use of U.S.
military force.

SEE ALSO Humanitarian Law; International Court
of Justice; International Criminal Tribunal for
Rwanda; International Criminal Tribunal for the
Former Yugoslavia; International Law;
Nuremberg Trials; Tokyo Trial; War Crimes
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Leila Sadat

International Criminal Tribunal
for Rwanda

The United Nations (UN) Security Council created the
International Criminal Tribunal for Rwanda (ICTR) in
November 1994 to investigate and, when an apparent
case exists, prosecute a select number of political, mili-
tary, and civic officials for their involvement in the
Rwandan genocide that took place from April to July
1994. An estimated 500,000 Rwandans, overwhelming-
ly Tutsi, were killed during this period.

The ICTR plays an important, albeit not exclusive,
role in promoting accountability for perpetrators of
genocide. The Rwandan government, for its part, has
incapacitated more than 80,000 suspects and provi-
sionally released another 30,000. It intends to prose-
cute these individuals through national trials or tradi-
tional dispute resolution (gacaca). Approximately
6,500 people have thus far been convicted of genocide-
related offenses in Rwandan national courts. A handful
of perpetrators have been prosecuted in foreign coun-
tries, such as Belgium and Switzerland.

The ICTR is a temporary, or ad hoc, institution
that will close down once it completes its work. The
initial thinking was that the ICTR would complete its
investigative and trial work by 2008, to be followed by
the resolution of outstanding appeals. It is unclear
whether 2008 remains a realistic end-point.

ICTR judgments clarify important aspects of inter-
national law regarding genocide and crimes against hu-
manity. In this regard, they establish a strong founda-
tion for the permanent International Criminal Court
(ICC), which came into effect in 2002. ICTR experi-
ences have informed and inspired other ad hoc tribu-
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nals to involve the international community in the
prosecution of systemic human rights abuses, such as
the Special Court for Sierra Leone, the hybrid interna-
tional/national tribunals in East Timor and extraordi-
nary chambers contemplated for Cambodia. Moreover,
the ICTR has helped authenticate a historical record of
the violence in Rwanda, has decreed that the violence
constituted genocide, has educated the international
community, and has offered some vindication for vic-
tims. That said, the ICTR also has been subject to criti-
cism for its distance—both physically and psychologi-
cally—from Rwanda, the length of its proceedings, the
small number of accused in its docket, the mistreat-
ment of witnesses in sexual assault cases, and allega-
tions of financial irregularities involving defense coun-
sel and investigators.

Creation of the ICTR

The Security Council, acting under Chapter VII of the
UN Charter, created the ICTR by virtue of Resolution
955, adopted on November 8, 1994. Ironically, the only
member of the Security Council not to support Resolu-
tion 955 was Rwanda, although Rwanda had previously
requested that the international community establish a
tribunal. Rwanda objected to the limited temporal ju-
risdiction of the ICTR and the fact the ICTR could not
issue the death penalty. On February 22, 1995, the Se-
curity Council resolved that the ICTR would be based
in Arusha, a city in northern Tanzania. This, too, was
of concern to the Rwandan government, as it wished
the tribunal to be sited in Rwanda itself.

In Resolution 955 the Security Council recognized
reports that “genocide and other systematic, wide-
spread, and flagrant violations of international humani-
tarian law have been committed in Rwanda.” The Se-
curity Council determined that this situation rose to
the level of a threat to international peace and security.
It also affirmed its intention to put an end to these vio-
lations and “to take effective measures to bring to jus-
tice the persons who are responsible for them.”

The ICTR is governed by its statute, which is an-
nexed to Resolution 955. Details regarding the process
of ICTR trials and appeals are set out in the ICTR Rules
of Procedure and Evidence. These rules were adopted
separately by the ICTR judges and have been amended
several times since their inception.

Goals

In creating the ICTR, the Security Council affirmed its
conviction that the prosecution of persons responsible
for serious violations of international humanitarian law
in Rwanda would promote a number of goals. The Se-
curity Council identified these as: (1) bringing to jus-
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The UN Security Council elected not to establish the ICTR in Rwanda, but instead chose the city of Arusha, in neighboring Tanzania. This
photo shows the building that houses the tribunal. [LANGEVIN JACQUES/CORBIS SYGMA]

tice those responsible for genocide in Rwanda; (2) con-
tributing to the process of national reconciliation; (3)
restoring and maintaining peace in Rwanda and the
Great Lakes region of Africa generally; and (4) halting
future violations and effectively redressing those viola-
tions that have been committed. On a broader level, the
Security Council also intended to signal that the inter-
national community would not tolerate crimes of geno-
cide—architects of such violence would incur responsi-
bility instead of benefiting from impunity.

In order for the ICTR to fulfill its mandate, the Se-
curity Council exhorted that it should receive the assis-
tance of all states. Article 28 of the statute requires
states to cooperate with the ICTR in its investigations
and prosecutions if a request for assistance or order is
issued. Many suspects indicted by the ICTR have been
arrested in a variety of African and European countries
and been transferred to the ICTR, demonstrating the
respect and support foreign national governments ex-
hibit toward the ICTR.

Jurisdiction

Article 1 of the statute provides that the ICTR has the
power to prosecute persons responsible for serious vio-
lations of international humanitarian law committed in
the territory of Rwanda between January 1, 1994, and
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December 31, 1994, as well as Rwandan citizens re-
sponsible for violations committed in the territory of
neighboring states. The jurisdiction of the ICTR is thus
circumscribed by territory, citizenship, and time.

The ICTR prosecutes three categories of crimes:
genocide (Article 2), crimes against humanity (Article
3), and war crimes (Article 4). The ICTR has issued
convictions for each of these crimes.

Article 2 defines genocide in standard fashion: as
one of a number of acts committed with the intent to
destroy, in whole or in part, a national, ethnical, racial,
or religious group. According to Article 2(2), the enu-
merated acts are: (a) killing members of the group; (b)
causing serious bodily or mental harm to members of
the group; (c) deliberately inflicting on the group con-
ditions of life calculated to bring about its physical de-
struction in whole or in part; (d) imposing measures
intended to prevent births within the group; and (e)
forcibly transferring children of the group to another
group. The ICTR has jurisdiction to prosecute geno-
cide, conspiracy to commit genocide, direct and public
incitement to commit genocide, attempt to commit
genocide, and complicity in genocide (Article 2[3]).

Article 3 defines crimes against humanity as cer-
tain crimes when committed as part of a widespread or
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[PAULINE NYIRAMASUHUKO]

Pauline Nyiramasuhuko (b. 1946) had some-
times been known as a success story and a
favorite daughter of Butare. She was a social
worker who very quickly became the Minister for
Family and Women’s Affairs and a powerful
member of the Habyarimana government in
Kigali. At the start of the genocide, in April 1994,
she returned to her hometown to organize and
direct the local Interahamwe (right-wing Hutu citi-
zen militias). Night and day for three months, she
commanded the anti-Tutsi marauders to commit
(among other crimes) the rape and torture of
Tutsi women. In July 1994 she fled Rwanda. She
lived as a fugitive in Kenya for three years until
her arrest in Nairobi by international authorities
on July 18, 1997. In recent years she has lived at
the UN Detention Facility in Arusha. She and her
son are being tried, with four other Hutu leaders
from Butare, by the ICTR. All are accused of geno-
cide, crimes against humanity, and war crimes.
Nyiramasuhuko’s trial began in June 2001 and is
expected to continue through the beginning of
2005. PATTI BRECHT

systematic attack against any civilian population on na-
tional, political, ethnic, racial, or religious grounds.
Specified crimes include murder; extermination; en-
slavement; deportation; imprisonment; torture; rape;
and political, racial, or religious persecution.

The ICTR has jurisdiction only over individuals
(Article 5). Persons incur criminal responsibility if they
planned, instigated, ordered, committed, or otherwise
aided and abetted in the planning, preparation, or exe-
cution of a crime (Article 6[1]). The statute eliminates
official immunity, stipulating that the position of any
accused person (even a head of state) does not relieve
that person of criminal prosecution or mitigate punish-
ment (Article 6[2]). One of the first convictions issued
by the ICTR involved Jean Kambanda, the prime minis-
ter of Rwanda at the time of the genocide. The fact that
the crime was committed “by a subordinate does not
relieve his or her superior of criminal responsibility if
he or she knew or had reason to know that the subordi-
nate was about to commit such acts or had done so and
the superior failed to take the necessary and reasonable
measures to prevent such acts or to punish the perpe-
trators thereof” (Article 6[3]). If a crime was carried
out by a subordinate in the chain of command because
that subordinate was so ordered, the subordinate is not
relieved of individual criminal responsibility, although
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that fact can be considered in mitigation of punish-
ment.

The ICTR shares concurrent jurisdiction with na-
tional courts (Article 8[1]). However, the ICTR can
exert primacy over the national courts of all states, in-
cluding those of Rwanda (Article 8[2]), at any stage of
the procedure. The primacy of the ICTR also is but-
tressed by the overall effect of Article 9 of the statute.
This provides, on the one hand, that no person shall be
tried before a national court for acts for which he or she
has already been tried by the ICTR, but, on the other
hand, a person who has been tried before a national
court for acts constituting serious violations of interna-
tional humanitarian law may be subsequently tried by
the ICTR if one of two conditions applies. These are:
(a) the act for which he was tried was characterized as
an ordinary crime; or (b) the national court proceed-
ings were not impartial or independent, were designed
to shield the accused from international criminal re-
sponsibility, or were not diligently prosecuted.

Structure

The ICTR is composed of three units: Judicial Cham-
bers, the Prosecutor’s Office, and the Registry. The
ICTR has three Trial Chambers and one Appeals Cham-
ber (Article 10). The Trial Chambers handle the actual
trials of the accused and pretrial procedural matters.
The Appeals Chamber hears appeals from decisions of
the Trial Chambers. Appeals may involve judgments
(guilt or innocence) or sentence (the punishment im-
posed on a convicted person). The Office of the Prose-
cutor is in charge of investigations and prosecutions.
The Registry is responsible for providing overall judi-
cial and administrative support to the chambers and
the prosecutor.

The structure of the ICTR is intertwined with that
of the International Criminal Tribunal for the Former
Yugoslavia (ICTY), which was created in 1993 and to
some extent served as a precedent for the ICTR. Al-
though both tribunals operate separate Trial Chambers
(the ICTY in The Hague [Netherlands], the ICTR in Ar-
usha), they share common judges in their Appeals
Chambers (located in The Hague, although these judg-
es sometimes sit in Arusha as well). Until September
2003 the two tribunals also shared a single chief prose-
cutor, Carla Del Ponte of Switzerland. That changed
when the UN Security Council appointed Hassan Jal-
low from Gambia as ICTR Chief Prosecutor, with Del
Ponte remaining as ICTY Chief Prosecutor.

The three Trial Chambers and the Appeals Cham-
ber are composed of judges elected by the UN General
Assembly. The Security Council proposes candidates
for election based on a list of nominees submitted by
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member states. Nominations must ensure adequate
representation of the principal legal systems of the
world. ICTR judges are elected for a term of four years,
and are eligible for reelection. Judges “shall be persons
of high moral character, impartiality and integrity who
possess the qualifications required in their respective
countries for appointment to the highest judicial of-
fices” (Article 12). They are to be experienced in crimi-
nal law and international law, including international
humanitarian law and human rights law.

The full ICTR consists of sixteen permanent judg-
es, no two of whom may be nationals of the same state.
This total breaks down as follows: three judges in each
of the three Trial Chambers and seven judges in the Ap-
peals Chamber. Five judges of the Appeals Chamber
hear each appeal. There also is an option of adding a
number of ad litem (temporary) judges owing to the
workload of the ICTR at any point in time. The perma-
nent judges elect a president from among themselves.

The Office of the Prosecutor acts independently to
investigate crimes, prepare charges, and prosecute ac-
cused persons. The prosecutor does not receive instruc-
tions from any government or from any other source.
However, the prosecutor may initiate investigations
based on information obtained from governments, UN
entities, and both intergovernmental and nongovern-
mental organizations.

The Registry is responsible for the ICTR’s overall
administration and management. It is headed by the
registrar, who provides judicial and legal support ser-
vices for the work of the judicial chambers and the
prosecution and also serves as the ICTR’s channel of
communication. The ICTR’s working languages are En-
glish and French (Article 31).

Trial and Appeal Processes

The trial process begins when the prosecutor investi-
gates allegations against an individual. In this investiga-
tive process, the prosecutor has the power to question
suspects, victims, and witnesses. The prosecutor may
also collect evidence and conduct onsite investigations.
If the Prosecutor determines that a prima facie (in other
words, apparent) case exists, he or she is to prepare an
indictment. It is at this point that a suspect becomes an
accused. The indictment contains a concise statement
of the facts and the crime(s) alleged against the ac-
cused. The indictment then is sent to a judge of the
Trial Chamber for review. If this judge is satisfied that
a prima facie case has in fact been established by the
prosecutor, he shall confirm the indictment (Article
18). If the judge is not satisfied, he is to dismiss the in-
dictment. Once the indictment is confirmed, the judge
may, at the request of the prosecutor, “issue such or-
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ders and warrants for the arrest, detention, surrender
or transfer of persons, and any other orders as may be
required for the conduct of the trial” (Article 18[2]).

A person under confirmed indictment can be taken
into the custody of the ICTR. That person is then im-
mediately to be informed of the charges. The accused
then enters a plea—guilty or not guilty—and, in the
event of a not guilty plea, the trial begins thereafter. De-
tails of the trial proceedings are regulated by Rules of
Procedure and Evidence.

Hearings are in public unless exceptional circum-
stances arise, for instance, when witnesses need to be
protected. Testifying in a closed session can provide
such protection. Of more than eight hundred witnesses
who have testified in ICTR proceedings as of 2004, the
majority have required protective measures that permit
them to testify anonymously and thereby be safeguard-
ed from reprisals. The ICTR also has established a so-
phisticated witness protection program.

Accused persons are entitled to procedural rights.
Some of these—such as the right to counsel—arise as
soon as an individual is a suspect. At trial, an accused
is presumed innocent until proven guilty. An accused
person also is entitled to the rights set out in Article
20(4) of the statute. These include protection against
self-incrimination, as well as rights to be tried without
undue delay, to be informed of the charges, to examine
witnesses, and to an interpreter. Moreover, accused are
free to retain counsel of their own choice. If an accused
person is unable to afford counsel, the ICTR is to assign
counsel to that person. In such a situation, which fre-
quently has arisen at the ICTR, the accused person can
choose from a list of qualified counsel. These legal ser-
vices are without charge to the accused. The ICTR Ap-
peals Chamber, however, has ruled that the right of an
indigent person to be represented by a lawyer free of
charge does not imply the right to select counsel (Prose-
cutor v. Akayesu, Appeal Judgment, 2001, para. 61).

After the trial has concluded, the Trial Chamber
pronounces judgment. The judges are triers of fact and
law; there are no juries. At the same time, the judges
impose sentences and penalties. This differs from the
procedure in a number of national legal systems, such
as the United States, where the sentencing stage begins
as a separate process following the issuance of a guilty
verdict. However, this tracks the process that obtains
in many civil law countries. Judgment is by a majority
of judges and delivered in public. The majority pro-
vides a reasoned written opinion. Dissenting judges
may provide their own opinion.

The accused has a right to appeal the judgment and
the sentence. The prosecutor also can appeal (this also
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runs counter to the national practice in some states,
e.g., the United States, but reflects national practices in
many civil law countries and some common law coun-
tries such as Canada). However, the Appeals Chamber
is empowered only to hear appeals that stem from an
error on a question of law that invalidates the decision,
or an error of fact that has occasioned a miscarriage of
justice. The Appeals Chamber may affirm, reverse, or
revise Trial Chambers decisions.

Article 25 of the statute permits an exceptional
measure called a review proceeding. This is permitted in
instances in which “a new fact has been discovered
which was not known at the time of the proceedings
before the Trial Chambers or the Appeals Chamber and
which could have been a decisive factor in reaching the
decision” (Article 25). In such a situation, a convicted
person or the prosecutor may submit an application for
the judgment to be reviewed.

Article 25 has been successfully invoked by the
prosecutor in the case of Jean-Bosco Barayagwiza, the
former director of political affairs in the Rwandan Min-
istry of Foreign Affairs eventually convicted of geno-
cide. Barayagwiza helped set up a radio station whose
purpose was to incite anti-Tutsi violence. On Novem-
ber 3, 1999, the Appeals Chamber had quashed the in-
dictment against Barayagwiza and ordered him released
owing to the lengthy delays that had occurred during
the process of his being brought to justice, which were
found to have violated his human rights. One and a half
years had elapsed from the time of Barayagwiza’s arrest
to the time of his actually being charged, and additional
delays had subsequently occurred at the pretrial stage.
The former prosecutor, Carla Del Ponte, then filed an
Article 25 application with the Appeals Chamber for
the review of the prior decision to free Barayagwiza. On
March 31, 2000, the Appeals Chamber unanimously
overturned its previous decision to quash Barayagw-
iza’s indictment (Prosecutor v. Barayagwiza, Appeals
Chamber, 2000). It found that, although Barayagwiza’s
rights had been infringed, “new facts” presented to the
ICTR for the first time during the request for review di-
minished the gravity of any rights infringement. For ex-
ample, it was found that the actual period of pretrial
delay was much shorter than previously believed; it was
also found that some of the delays faced by Barayagwiza
were not the responsibility of the prosecutor. Because
of this diminished gravity, the ICTR characterized its
previous decision to release Barayagwiza as “dispropor-
tionate.” Basing itself in “the wholly exceptional cir-
cumstances of the case,” and the “possible miscarriage
of justice” that would arise by releasing Barayagwiza,
the ICTR set aside its prior release (Prosecutor v.
Barayagwiza, Appeals Chamber, 2000, para. 65).
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Sentencing

Article 23 limits the punishment that the ICTR can im-
pose to imprisonment. The Trial Chambers do have
considerable discretion as to the length of the period
of imprisonment. The ICTR has issued a number of life
sentences and sentences in the ten to thirty-five-year
range. The practice of the ICTR reveals that genocide
is sentenced more severely than crimes against humani-
ty or war crimes, even though there is no formalized
hierarchy among the various crimes the statute ascribes
to the jurisdiction of the ICTR. This comports with the
notion, evoked judicially by the ICTR, that genocide is
the “crime of crimes” (Prosecutor v. Serushago, Sen-
tence, 1999, para. 15; Schabas, 2000, p. 9). Other fac-
tors that affect sentencing include the accused’s seniori-
ty in the command structure, remorse and cooperation,
age of the accused and of the victims, and the sheer in-
humanity of the crime. In addition to imprisonment,
the ICTR “may order the return of any property and
proceeds acquired by criminal conduct, including by
means of duress, to their rightful owners” (Article
23[3]). In practice, this option has not been utilized.

Convicted persons serve their sentences either in
Rwanda or in countries that have made agreements
with the ICTR to enforce such sentences. Mali, Benin,
and Swaziland have signed such agreements.

Budget and Staff

From 2002 to 2003 the UN General Assembly appro-
priated $177,739,400 (U.S.) for the ICTR. Approxi-
mately 800 individuals representing 80 nationalities
work for the ICTR.

History of Prosecutions

The ICTR issued its first indictment in late 1995. By
early 2004 it had issued approximately seventy indict-
ments, and more than fifty-five indicted individuals
were in the custody of the ICTR, either on trial, await-
ing trial, or pending appeal.

As of early 2004, the ICTR had convicted twelve
individuals, including a number of very senior mem-
bers of the Rwandan government, civil society, and
clergy. Convicted individuals include Jean Kambanda,
the Prime Minister of Rwanda during the genocide;
Jean-Paul Akayesu and Juvenal Kajelijeli, both local
mayors; Georges Rutaganda, a militia leader; Elizaphan
Ntakirutimana, a Seventh-Day Adventist pastor, and
Georges Ruggiu, a Belgian-born radio journalist whose
broadcasts encouraged the setting up of roadblocks and

congratulated those who massacred Tutsi at these road-
blocks.

Kambanda is the first head of state to have been
convicted of genocide, establishing that international

[651]



International Criminal Tribunal for Rwanda

The International Criminal Tribunal for Rwanda and the International Criminal Tribunal for the Former Yugoslavia operate separately, but
the Appeals Chambers of both bodies share a panel of judges. Here, three of the justices confer in The Hague, with a UN flag in the
background.[LANGEVIN JACQUES/CORBIS SYGMA]

criminal law could apply to the highest authorities. On
October 19, 2000, the Appeals Chamber unanimously
dismissed Jean Kambanda’s appeal against conviction
and sentence (Prosecutor v. Kambanda, Appeals Cham-
ber, 2000). Kambanda had previously pleaded guilty to
six counts of genocide and crimes against humanity (al-
though he subsequently sought to challenge his own
guilty plea and demanded a trial), and had been sen-
tenced to life imprisonment by the Trial Chamber on
September 4, 1998. As to conviction, Kambanda had ar-
gued that his initial guilty plea should be quashed as
he allegedly had not been represented by a lawyer of his
own choosing, he had been detained in oppressive con-
ditions, and the Trial Chamber had failed to determine
that the guilty plea was voluntary, informed, and un-
equivocal. The Appeals Chamber rejected all of these
arguments. In so doing, it drew heavily from its prior
decisions in matters involving appeals from the ICTY
Trial Chamber, thereby promoting principles of consis-
tency and precedent. As to sentence, the Appeals
Chamber dismissed Kambanda’s allegations of exces-
siveness. Although Kambanda’s cooperation with the
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prosecutor was found to be a mitigating factor to be
taken into consideration, the “intrinsic gravity” of the
crimes and the position of authority Kambanda occu-
pied in Rwanda outweighed any considerations of le-
niency and justified the imposition of a life sentence
(Prosecutor v. Kambanda, Appeals Chamber, 2000,
paras. 119, 126).

Not all prosecuted individuals are convicted. The
ICTR issued its first acquittal in the matter of Ignace
Bagilishema, the bourgmestre (mayor) of the Mabanza
commune, who was accused of seven counts of geno-
cide, crimes against humanity, and war crimes related
to the murder of thousands of Tutsi in the Kibuye pre-
fecture (Prosecutor v. Bagilishema, Appeals Chamber,
2002). The Trial Chamber held that the prosecutor
failed to prove beyond a reasonable doubt that Bagil-
ishema had committed the alleged atrocities. It con-
cluded that the testimony of prosecution witnesses was
riddled with inconsistencies and contradictions and
thereby failed to establish Bagilishema’s individual
criminal responsibility (Prosecutor v. Bagilishema, Trial
Chamber, 2001). The Bagilishema case demonstrates
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the ICTR’s attentiveness to matters of due process and
procedural rights, although the acquittal triggered con-
troversy in Rwanda.

Many ministers of the genocidal regime are in
ICTR custody, along with senior military commanders,
bureaucrats, corporate leaders, clergy, journalists, pop-
ular culture icons, and intellectuals. Many of these in-
dividuals are being tried jointly. Joined proceedings in-
volve two or more defendants, among whom there is
a nexus justifying their being tried together.

For example, on December 3, 2003 the ICTR Trial
Chamber issued convictions in the “media case.” The
media case explores the role, responsibility, and liabili-
ty of the media in inciting genocide. This case repre-
sents the first time since Julius Streicher, the Nazi pub-
lisher of the anti-Semitic weekly Der Stiirmer, appeared
before the Nuremberg Tribunal that a group of leading
journalists have been similarly charged. Convicted by
the ICTR of inciting genocide through the media are
Hassan Ngeze (editor of the extremist Kangura newspa-
per), Ferdinand Nahimana (former director of Radio-
Télévision Libre des Mille Collines (RTLM), the na-
tional broadcaster), and Jean-Bosco Barayagwiza (poli-
tician and board member of the RTLM). Ngeze and
Nahimana were sentenced to life imprisonment and
Barayagwiza to a term of thirty-five years. In its judg-
ment, the ICTR Trial Chamber underscored that “[t]he
power of the media to create and destroy fundamental
human values comes with great responsibility. Those
who control such media are accountable for its conse-
quences.” The media case unpacks the interface be-
tween international criminal law and freedom of ex-
pression. The defense vigorously argued that the
impugned communications constituted speech protect-
ed by the international right to freedom of expression.
The ICTR disagreed. It distinguished “discussion of
ethnic consciousness” from “the promotion of ethnic
hatred.” While the former is protected speech, the lat-
ter is not. On the facts, it was found that the exhorta-
tions to incite genocide constituted the promotion of
ethnic hatred and, hence, unprotected speech.

The prosecutor is charging political leaders jointly
in three separate groups. The “Butare group,” which
consists of six accused, includes Pauline Nyirama-
suhuko, the former Minister for Family and Women’s
Affairs and the first woman to be indicted by an inter-
national criminal tribunal (among the charges she faces
is inciting rape). Butare is a city in southern Rwanda
and the seat of the national university. The second
group, known as the Government I group, involves
four ministers from the genocidal government, includ-
ing Edouard Karemera, former Minister of the Interior,
and André Rwamakuba, former Minister of Education.
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The third group, Government II, includes four other
ministers from the genocidal government. All defen-
dants in the Government I and II groups face charges
of genocide and crimes against humanity based on the-
ories of individual criminal responsibility that include
conspiracy and direct and public incitement to commit
genocide.

The military trial involves Colonel Théoneste Ba-
gosora, the Director of the Cabinet in the Ministry of
Defense, and a number of senior military officials. It ex-
amines how the genocide allegedly was planned and
implemented at the highest levels of the Rwandan
army. Bagosora is alleged to be the military mastermind
of the genocide.

Former prosecutor Del Ponte had affirmed an in-
terest in investigating allegations of crimes committed
by Tutsi armed forces (the RPA). This is a matter of
considerable controversy for the Rwandan government.
Thus far, no indictments have been issued against the
RPA, notwithstanding allegations that it massacred up
to thirty thousand Hutu civilians when it wrested con-
trol of the Rwandan state from its genocidal govern-
ment in 1994.

Contribution to Legal and Political Issues
Concerning Genocide

The ICTR shows that those responsible for mass vio-
lence can face their day in court. In this sense, the ICTR
helps promote accountability for human rights abuses
and combat the impunity that, historically, often has
inured to the benefit of those who perpetrate such
abuses.

However, the ICTR—and legal responses to mass
violence more generally—cannot create a culture of
human rights on its own. Democratization, power-
sharing, social equity, and economic opportunity each
are central to transitional justice. Moreover, although
the law can promote some justice after tragedy has oc-
curred, it is important to devote resources prospective-
ly to prevent genocide in the first place. In this sense,
by creating the ICTR the international community only
addressed part of the obligation announced by the 1948
UN Genocide Convention, namely the prevention and
punishment of genocide.

For many Rwandans, the international communi-
ty’s response to and effort in preventing the genocide
is questionable at best. The international community
was not willing to meaningfully invest in armed inter-
vention that may have prevented, or at least mitigated,
genocide in Rwanda in the first place. Various indepen-
dent reports and studies have found the UN (as well as
many states) responsible for failing to prevent or end
the Rwandan genocide.
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The ICTR’s most significant contribution is to the
development of international criminal law. Its deci-
sions build a jurisprudence that informs the work of
other international criminal tribunals, such as the
ICTY, other temporary institutions, and prospectively
the permanent ICC. National courts in a number of
countries have also relied on ICTR decisions when
these courts have been called on to adjudicate human
rights cases.

Several of the ICTR’s decisions highlight these con-
tributions. One of these is the Trial Chamber’s ground-
breaking 1998 judgment in the Akayesu case (subse-
quently affirmed on appeal), which provided judicial
notice that the Rwandan violence was organized,
planned, ethnically motivated, and undertaken with
the intent to wipe out the Tutsi (the latter element
being a prerequisite to genocide). The Akayesu judg-
ment marked the first time that an international tribu-
nal ruled that rape and other forms of systematic sexual
violence could constitute genocide. Moreover, it pro-
vided a progressive definition of rape. Another impor-
tant example is the Trial and Appeals Chamber’s con-
viction of Clément Kayishema, a former local
governmental official, and Obed Ruzindana, a business-
man, jointly of genocide and crimes against humanity,
and its sentencing them to life imprisonment and twen-
ty-five years imprisonment, respectively, clarifying the
law regarding the requirement of the “mental element”
(proof of malevolent intent) in the establishment of the
crime of genocide, and the type of circumstantial evi-
dence that could establish that mental element (Prose-
cutor v. Kayishema, Appeals Chamber, 2001).

Also significantly, the notion of command respon-
sibility was squarely addressed and expanded in the
case of Alfred Musema, the director of a tea factory.
Along with other convictions for crimes for which he
was directly responsible, Musema was held liable for
the acts carried out by the employees of his factory over
whom he was found to have legal control, an important
extension of the doctrine of superior responsibility out-
side the military context and into the context of a civil-
ian workplace (Prosecutor v. Musema, Trial Chamber,
2000, paras. 141-148). In the Musema case, the ICTR
also provided interpretive guidance as to what sorts of
attacks could constitute crimes against humanity.

Contribution to Postgenocide Rwanda

There is cause to be more circumspect regarding the
contribution of the ICTR to postgenocide Rwanda.
Many Rwandans are poorly informed of the work of the
ICTR. Moreover, many of those aware of the work of
the ICTR remain skeptical of the process and results.
The justice resulting from the operation of the ICTR is
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distant from the lives of Rwandans and may inure more
to the benefit of the international community than to
victims, positive kinds of transition, and justice in
Rwanda itself. This provides a valuable lesson: In order
for international legal institutions to play catalytic
roles, it is best if they resonate with lives lived locally.
This signals a need for such institutions to work in har-
mony with local practices. Moreover, there also is rea-
son to suspect that for many afflicted populations jus-
tice may mean something quite different than the
narrow retributive justice flowing from criminal trials.
In this vein, it is important for international legal inter-
ventions to adumbrate a multilayered notion of justice
that actively contemplates restorative, indigenous,
truth-seeking, and reparative methodologies.

There is evidence the international community is
moving toward this pluralist direction, both in terms
of the work of the ICTR and also the construction of
recent justice initiatives that are more polycentric in
focus. There is an emphasis on institutional reform that
could make the work of the ICTR more relevant to
Rwandans. The ICTR has, in conjunction with Rwan-
dan nongovernmental organizations, launched a vic-
tim-oriented restitutionary justice program to provide
psychological counseling, physical rehabilitation, rein-
tegration assistance, and legal guidance to genocide
survivors. There also is a possibility—as of 2004 unre-
alized—of locating ICTR proceedings in Kigali, where
the ICTR has opened an information center. Such a re-
location would invest financial resources and infra-
structure into Rwanda itself and thereby facilitate one
of the unattained goals of Resolution 955, namely to
“strengthen the courts and judicial system of Rwanda”
(Resolution 955, 1994, Preamble).

SEE ALSO Arbour, Louise; Del Ponte, Carla;
Goldstone, Richard; International Criminal
Court; International Criminal Tribunal for the
Former Yugoslavia, Rwanda; War Crimes
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International Criminal Tribunal
for the Former Yugoslavia

The establishment of the International Criminal Tribu-
nal for the Former Yugoslavia (ICTY) by the United
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Nations Security Council in 1993 is one of the most sig-
nificant contemporary developments for the prevention
and punishment of crimes against humanity and geno-
cide. Born out of the horrors of ethnic cleansing in the
former Yugoslavia, the ICTY successfully prosecuted
perpetrators irrespective of rank and official status, and
became the first tribunal to prosecute a sitting head of
state, Slobodan Milosevic. Against a long-standing cul-
ture of impunity that countenanced the likes of Pol Pot,
Idi Amin, and Mengistu, it represented a revolutionary
precedent that led to the acceptance and proliferation
of other international and mixed courts, national trials,
and other accountability mechanisms. As a central ele-
ment of post-conflict peace-building in former Yugosla-
via, it also challenged the conventional wisdom of po-
litical “realists,” who held that accountability and peace
are incompatible. Furthermore, ICTY jurisprudence
made significant contributions to the law of crimes
against humanity and genocide.

Creation of the ICTY

The unfolding of the atrocities in former Yugoslavia co-
incided with the end of the cold war and the conse-
quent transformation of international relations. In the
new political dispensation, the Soviet-era paralysis of
the United Nations was increasingly replaced by coop-
eration between the five permanent members of the UN
Security Council and unprecedented recourse to en-
forcement measures under Chapter VII of the UN
Charter, especially in response to Iraq’s invasion of Ku-
wait in 1990. Equally important was the rapid emer-
gence of democratic governments in Eastern Europe,
Latin America, and elsewhere in the world, giving
human rights an unprecedented prominence.

In 1992 the Security Council took the unprece-
dented step of creating a Commission of Experts to in-
vestigate humanitarian law violations in the former Yu-
goslavia. On May 25, 1993, the Council unanimously
adopted Resolution 827, pursuant to which it estab-
lished the ICTY. The Tribunal was created under Chap-
ter VII, which authorizes the Security Council to take
enforcement measures binding on all member states of
the UN. This was an unprecedented use of Chapter VII
enforcement powers, and it directly linked accountabil-
ity for humanitarian law violations with the mainte-
nance of peace and security. This approach was neces-
sary because Yugoslavia was unwilling to consent to an
international criminal jurisdiction, because a treaty
mechanism was too time-consuming in view of the
need for expeditious action, and because the primary
objective of the armed conflict was ethnic cleansing
and other atrocities committed against civilians.

The ICTY Statute is a relatively complex instru-
ment that had to express developments in contempo-
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Bosnian Serbs sit behind their defense lawyers prior to a session at the International Criminal Tribunal for the Former Yugoslavia in The
Hague, May 11, 1998. [AP/WIDE WORLD PHOTOS]

rary international humanitarian law that had evolved
over the half-century since the Nuremberg trials. It also
had to elaborate the composition and powers of a
unique independent judicial organ created by the Se-
curity Council. Under the statute, the subject-matter
jurisdiction of the ICTY is based on norms that had
been fully established as a part of customary interna-
tional law. Articles 2 and 3 of the statute define war
crimes, including violations of the 1949 Geneva Con-
ventions and the 1907 Hague Regulations respectively.
Article 4 reproduces the definition of genocide as con-
tained in the 1948 Genocide Convention, and Article
5 defines crimes against humanity based on the Charter
of the International Military Tribunal at Nuremberg.
Article 7(1) defines the basis for the attribution of indi-
vidual criminal responsibility, encompassing persons
who “planned, instigated, ordered, committed or other-
wise aided and abetted in the planning, preparation or
execution of a crime” recognized under the statute. Ar-
ticle 7(2) expressly rejects any form of immunity for in-
ternational crimes, stipulating that “[t]he official posi-
tion of any accused person, whether as Head of State
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or Government or as a responsible Government official,
shall not relieve such person of criminal responsibility
nor mitigate punishment.” Furthermore, Article 7(3)
codifies the doctrine of command responsibility, pro-
viding that crimes committed by subordinates may be
attributed to their superior “if he knew or had reason
to know that the subordinate was about to commit such
acts or had done so and the superior failed to take the
necessary and reasonable measures to prevent such acts
or to punish the perpetrators thereof.” Conversely, Ar-
ticle 7(4) provides that superior orders shall not relieve
a subordinate of criminal responsibility, though it may
be considered in mitigation of punishment.

Article 8 restricts the jurisdiction of the ICTY to
the territory of the former Yugoslavia, and limits the
ICTY to consideration of crimes beginning on January
1, 1991, coinciding with the early stages of Yugoslavia’s
disintegration. There is however, no outer temporal
limit to jurisdiction. Article 9 provides that the ICTY
and national courts enjoy concurrent jurisdiction, but
that the ICTY shall have primacy, it can request nation-
al courts to defer investigations and prosecutions to the
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ICTY. Article 10 provides, however, that the principle
of double jeopardy must also be respected, which
means that a person may not be tried before the ICTY
for crimes already tried before a national court, unless
the earlier proceedings were not impartial or indepen-
dent, or were designed to shield the accused from crim-
inal responsibility, or otherwise not diligently prose-
cuted.

The ICTY was initially composed of a prosecutor,
the registry, three trial chambers with three judges
each, and an appeals chamber with five judges that also
serves the International Criminal Tribunal for Rwanda
(ICTR). Since its early days, additional judges have
been added to the tribunal. Unlike the Nuremberg Tri-
bunal, the ICTY cannot rely on an army of occupation
to conduct the investigation or to apprehend accused
persons. Thus, Article 29 provides that UN member
states are under an obligation to render judicial cooper-
ation to the ICTY. Specifically, they are obliged to
“comply without undue delay with any request for as-
sistance or an order issued by a Trial Chamber” in mat-
ters such as the identification and location of persons,
the taking of testimony and the production of evidence,
the service of documents, the arrest or detention of per-
sons, and the surrender or the transfer of an accused
to the ICTY. Such extensive powers derive from the
binding character of Chapter VII enforcement mea-
sures, and are unprecedented in the history of interna-
tional tribunals.

The ICTY was created by the Security Council,
which also prepared a list of potential judges. The judg-
es were then elected by the UN General Assembly. Fur-
thermore, the General Assembly is responsible for re-
viewing and approving the ICTY’s budget. Although
the ICTY is a subsidiary judicial organ of the Security
Council, the Council has no power to interfere in judi-
cial matters such as prosecutorial decisions or trials.
The ICTY Statute and its rules of procedure and evi-
dence contain numerous procedural safeguards to en-
sure the independence and impartiality of the tribunal,
and to guarantee the rights of the accused to a fair trial.

The first chief prosecutor, South African Constitu-
tional Court judge Richard Goldstone, was appointed
in July 1994. In the early days, the Office of the Prose-
cutor (OTP) was understaffed and inexperienced; in-
vestigators and prosecutors who were familiar only
with domestic law enforcement wasted scarce re-
sources investigating low-ranking perpetrators for the
direct commission of crimes such as murder, rather
than focusing on leadership targets.

During Judge Goldstone’s tenure, the ICTY’s pros-
pects for arrest were meager because the war was still
raging, and even after the conclusion of a peace agree-
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ment, the prosecutor had to rely on reluctant
peacekeeping forces or local police to arrest and surren-
der indictees. In contrast with the Nazi leaders who
were put on trial at Nuremberg, the first defendant be-
fore the ICTY was a low-ranking Bosnian Serb, Dusko
Tadi¢, who was captured haphazardly while visiting re-
lations in Germany. He was accused of torturing and
killing civilians at detention camps in Bosnia’s Prijedor
region. Although he was a relatively low-profile defen-
dant, his trial created the image of a court in action.

In 1996 Judge Goldstone stepped down and a Ca-
nadian appellate judge, Louise Arbour, was appointed
as the new ICTY prosecutor. Her emphasis was on in-
creasing the overall professional standards and effec-
tiveness of the prosecutor’s office. Her major accom-
plishment was in enhancing international cooperation
in obtaining intelligence and executing arrest warrants,
particularly with NATO countries. Although
peacekeeping forces in the former Yugoslavia were ini-
tially reluctant to make arrests, it soon became clear
that the leaders responsible for inciting ethnic hatred
and violence were an impediment to post-conflict
peace- and nation-building. UN peacekeepers began ar-
resting indictees, and the ICTY’s fortunes were dramat-
ically changed. The first such arrest was that of Slavko
Dokmanovi¢, the mayor of Vukovar during the war,
and it was affected by Polish peacekeepers belonging to
the UN Transitional Authority in Eastern Slavonia, a
Serb-controlled region of Croatia. With the arrest of
more and more defendants, Arbour streamlined the
work of the prosecutor’s office, dropped several indict-
ments against low-ranking perpetrators, and increas-

ingly focused on the “big fish.”

The pressure to indict the biggest “fish” of all, Slo-
bodan Milosevic, became particularly intense, and on
May 27, 1999, Arbour made public the indictment of
Milosevic and four other senior officials for crimes
against humanity and war crimes in Kosovo, both in re-
lation to mass expulsions and massacres in certain lo-
cales. This move was initially controversial. Some
viewed the indictment as an obstacle to a deal with
Milosevic, while others criticized the appearance that
the ICTY was unduly influenced by NATO countries.

Following intense international pressure, the Ser-
bian government arrested Milosevic and surrendered
him to the ICTY in June 2000. In October 2000,
Milosevic was indicted for atrocities committed in Bos-
nia and Croatia. His historic trial began in 2002, con-
summating the ICTY’s remarkable emergence from ob-
scurity. Arbour resigned as prosecutor in 1999, to be
replaced by Carla Del Ponte, a Swiss prosecutor re-
nowned at home for prosecuting mobsters. Del Ponte
focused heavily on the Milosevic case and on securing
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the arrest of other indicted leaders, from both Serbia
and Croatia.

By 2003, the final wave of indictments was issued
for atrocities committed in the Kosovo conflict. Many
were against Serb military officers, but some were also
issued against high-ranking members of the Kosovo
Liberation Army for atrocities committed against eth-
nic Serbs in Kosovo. With the success of the ICTY and
the mounting costs of time-consuming international
trials, the Security Council called upon the prosecutor
to complete all investigations by the end of 2004 and
for the ICTY to complete trials by the end of 2008. The
Council also approved the establishment of war crimes
trial chambers in Bosnia and Herzegovina for the prose-
cution of lower-ranking defendants, in order to allevi-
ate the ICTY’s burden. As of early 2004, the ICTY pros-
ecutor was not only responsible for trials of crimes
committed in the former Yugoslavia, but also for the In-
ternational Criminal Tribunal for Rwanda. In August
2003, the Security Council decided that the two
spheres of responsibility should be split, and appointed
a separate prosecutor for the ICTR.

Jurisprudence and Legal Developments

The jurisprudence of the ICTY has made significant
contributions to international law, particularly in hon-
ing the definition of crimes against humanity and geno-
cide. In an effort to effectively use its limited resources,
ICTY trials were focused on the most serious crimes
and on those most responsible for committing them. In
practice, this focus was on crimes committed in execu-
tion of the ethnic cleansing campaign that amounted to
crimes against humanity and, in certain important as-
pects, genocide. In order to ensure an appearance of
impartiality, there were indictments not only against
ethnic Serbs, but also against ethnic Croats, Muslims,
and Kosovar Albanians. Furthermore, while focusing
on those in leadership positions, certain prosecutions
focused on issues of particular importance, such as the
systematic use of rape as a weapon of war, and the de-
struction of cultural property. This prosecutorial strate-
gy influenced and shaped the jurisprudence of the
ICTY.

Jurisdiction

The first ICTY trial was the case of Prosecutor v. Dusko
Tadi¢. This trial involved significant pronouncements
on international humanitarian law, but the case is best
known for its jurisprudence on the jurisdiction of the
ICTY. Tadi¢ challenged the legality of the ICTY’s estab-
lishment, both on the grounds that it was beyond the
powers of the UN Security Council, and because it was
not a court established by law, insofar as the Council
was not a legislative body. Appeals chamber president
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Antonio Cassese heard these arguments, and held that
the establishment of a judicial organ was a valid exer-
cise of the powers of the Security Council, in accor-
dance with Chapter VII of the Charter of the United
Nations. He also found that the ICTY was duly estab-
lished by law in the international context because its
standards conformed with the rule of law, there being
no analogue to a legislature in the UN system. The ap-
peals chamber also rejected challenges to the primacy
of ICTY over national courts, based on the overriding
interest of the international community in the repres-
sion of serious humanitarian law violations.

Enforcement Powers

The leading case dealing with the ICTY’s enforcement
powers and the corresponding obligation of states to
render judicial assistance is Prosecutor v. Blaski¢. The
case revolves around the refusal of the Croatian govern-
ment to comply with orders for the production of evi-
dence issued by an ICTY Trial Chamber. The Appeals
Chamber held that Article 29 of the ICTY Statute
obliged states to comply with ICTY orders, and that
Chapter VII of the UN Charter was sufficient to assert
the authority of ICTY to issue such orders. The Appeals
Chamber also held that the failure of a state to comply
with orders of the court could result in a charge of non-
compliance against the state (or its agent), which could
then be turned over to the UN Security Council for fur-
ther action.

Arrest Powers

The arrest powers of the ICTY are found in Articles 19,
20, and 29 of the tribunal’s statute, and in Rules 54
through 59 of the rules of procedure and evidence. Rule
55 obligates states to execute arrest warrants. The most
significant cases on arrest powers were Prosecutor v.
Slavko Dokmanovi¢ and Prosecutor v. Dragan Nikolic,
respectively. In both cases, the defendants alleged that
they had been arrested through either abduction or du-
plicity (in legal terms, the charge is called “irregular
rendition”). The defendants argued that the nature of
their arrests should preclude the ICTY from exercizing
jurisdiction over them.

At least one of the arrests had, in fact, involved
subterfuge. In Dokmanovic’s case, he was arrested after
having been tricked getting into a vehicle that he
thought was going to take him to a meeting. In this
case, the trial chamber made a distinction between “lur-
ing” and “forcible abduction,” and held that the former
(which is what was done to Dokmanovi¢) was accept-
able, whereas the latter might provide grounds for a
dismissal in future cases. Dokmanovi¢ was not permit-
ted to appeal this decision. (Dokmanovic¢’s trial was
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later terminated because the defendant committed sui-
cide).

Nikoli¢, whose motion was heard six years after
Dokmanovi¢’s, was subject to a much more straightfor-
ward adbuction by “persons unknown” from the terri-
tory of the Federal Republic of Yugoslavia, and subse-
quently turned over to the ICTY. He based his appeal
against his arrest on the grounds that the sovereignty
of the Federal Republic of Yugoslavia was violated by
his abduction, and that his rights were violated in a
manner sufficiently serious to warrant discontinuance
of proceedings. The Appeals Chamber held that state
sovereignty does not generally outweigh the interests
of bringing to justice a person accused of a universally
condemned crime, especially when the state itself does
not protest. Moreover, it found that, given the excep-
tional gravity of the crimes for which Nikoli¢ was ac-
cused, a human rights violation perpetrated during his
arrest must be very serious to justify discontinuance of
proceedings.

Crimes Against Humanity

The definition of crimes against humanity found in Ar-
ticle 5 of the ICTY Statute is based on the Nuremberg
Charter, but it incorporates enumerated acts such as
imprisonment, torture, and rape, which were not in-
cluded in the charter. Furthermore, while the Charter
required that crimes against humanity be linked to an
international armed conflict, the ICTY Statute also in-
cludes internal armed conflicts. This issue came up in
the Tadic case. The defendant maintained that prosecu-
tion of crimes against humanity in the former Yugosla-
via deviated from customary international law because
the conflict was not international in character, as re-
quired by the Nuremberg Charter. Being that there was
no existing law extending jurisdiction to the ICTY, the
defense argued, there could be no legitimate charge of
criminal action. The Appeals Chamber rejected this
submission, however, commenting that customary law
had evolved in the years since Nuremberg, and stating
that the need for a connection to international armed
conflict was no longer required. In fact, it argued that
customary law might recognize crimes against humani-
ty in the absence of any conflict at all.

This precedent helped persuade the drafters of the
Rome Statute of the International Criminal Court to
omit a requirement of a connection with armed conflict
in the definition of crimes against humanity under its
Article 7. Thus, under contemporary international law,
atrocities committed outside the context of armed con-
flict also qualify as crimes against humanity, and this
has resulted in a significant expansion of the protection
afforded by this norm.
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According to the ICTY, a crime against humanity
is committed when an enumerated offence is commit-
ted as part of a widespread or systematic attack directed
against a civilian population. ICTY jurisprudence has
elaborated upon what is meant by a “widespread or sys-
tematic” attack. In Tadi¢, the Trial Chamber held that
this requirement is inferred from the term “popula-
tion,” which indicates a significantly numerous victim
group. While it does not necessitate that the entire pop-
ulation of a given state must be targeted, it does refer
to collective crimes rather than single or isolated acts.

A finding either that the acts were committed on
a large scale (widespread), or were repeatedly carried
out pursuant to a pattern or plan (systematic), is suffi-
cient to meet the requirement that they be committed
against a population. It is the large number of victims,
the exceptional gravity of the acts, and their commis-
sion as part of a deliberate attack against a civilian pop-
ulation, which elevate the acts from ordinary domestic
crimes such as murder to crimes against humanity, and
thus a matter of collective international concern. ICTY
jurisprudence has also expanded the definition of po-
tential victim groups vulnerable to crimes against hu-
manity. This is done through its interpretation of the
requirement that attacks must be “directed against any
civilian population.” In the Vukovar Kupreski¢ cases,
the ICTY held that the definition of “civilian” is suffi-
ciently broad to include prisoners of war or other non-
combatants.

ICTY jurisprudence has also affirmed that crimes
against humanity may be committed by people who are
not agents of any state, thus broadening the ambit of
possible perpetrators to include insurgents and terror-
ists. This definition was adopted in Article 7 of the
Rome Statute, which requires that an attack be “pursu-
ant to or in furtherance of a State or organizational
policy.”

Crimes against humanity also require a so-called
mental element, which has to do with the intent of the
perpetrators. For an act to be termed a crime against
humanity, the perpetrator must not only meet the req-
uisite criminal intent of the offence, but he must also
have knowledge, constructive or actual, of the wide-
spread or systematic attack on a civilian population.
This requirement ensures that the crime is committed
as part of a mass atrocity, and not a random crime that
is unconnected to the policy of attacking civilians.
ICTY jurisprudence has held that this requirement does
not necessitate that the accused know all the precise
details of the policy or even be identified with the prin-
ciple perpetrators, but merely that he be aware of the
risk that his act forms part of the attack.
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ICTY jurisprudence has also developed definitions
of the enumerated offences included under the rubric
of crimes against humanity. These include extermina-
tion, enslavement, forced deportation, arbitrary impris-
onment, torture, rape, persecution on political, racial,
or religious grounds, and other inhumane acts. In addi-
tion, it has further sharpened the definition of genocide
itself.

The definition of the crime of extermination was
developed in the Krsti¢ case, wherein the Trial Cham-
ber noted that extermination was a crime very similar
to genocide because it involves mass killings. Unlike
genocide, however, extermination “may be retained
when the crime is directed against an entire group of
individuals even though no discriminatory intent nor
intention to destroy the group as such on national, eth-
nical, racial or religious grounds” is present. Nonethe-
less, the crime had to be directed against a particular,
targeted population, and there must have been a calcu-
lated intent to destroy a significant number of that tar-
geted group’s members. In one of the Foca rape cases,
Prosecutor v. Kunarac et al, the Trial Chamber similarly
contributed to the definition of the elements that make
up the crime of enslavement. It held, that the criminal
act consisted of assuming the right of ownership over
another human being, and that the mental element of
the crime consisted of intentionally exercising the pow-
ers of ownership. This included restricting the victim’s
autonomy, curtailing his freedom of choice and move-
ment. The victim is not permitted consent or the exer-
cise of free will. This curtailment of the victim’s auton-
omy can be achieved in many ways. Threats, captivity,
physical coercion, and deception, are but four such
ways. Even psychological pressure is recognized as a
means of enslavement. Enslavement also entails exploi-
tation, sometimes (but not necessarily always) involv-
ing financial or other types of gain for the perpetrator.
Forced labor is an element of enslavement, even if the
victim is nominally remunerated for his or her efforts.
Important to note is that simple imprisonment, without
exploitation, can not constitute enslavement.

The ICTY Statute lists deportation as a crime
against humanity, but goes on to specify that such de-
portation must be achieved under coercion. According
to the statute, deportation is the “forced displacement
of the persons concerned by expulsion or other coer-
cive acts from the area in which they are lawfully pres-
ent, without grounds permitted under international
law.” In the Krsti¢ case, deportation was distinguished
from forcible transfer. Deportation requires a popula-
tion transfer beyond state borders, whereas forcible
transfer involves internal population displacements.
Both types of forced population movements were none-
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theless recognized as crimes against humanity under
customary law. The Trial Chamber in Krsti¢ found that
deportations or forcible transfers must be compulsory.
In other words, they must be driven by force or threats
or coercion which go beyond a fear of discrimination,
and that there be no lawful reason for ordering the
transfer, such as for the protection of the population
from hostilities.

An ICTY Trial Chamber first defined imprison-
ment as a crime against humanity in Prosecutor v. Dario
Kordi¢ and in Prosecutor v. Mario Cerkez. However,
such imprisonment must be arbitrary, without the due
process of law. Further, it must be directed at a civilian
population, and the imprisonment must be part of a
larger, systematic attack on that population. ICTY ju-
risprudence also redressed a long-standing omission in
humanitarian law, because prior to its rulings, a clear,
explicit definition of torture had yet to be formulated.
The leading ICTY case on torture is Prosecutor v. Anto
Furundzija, as elaborated by Prosecutor v. Kunarac et al.
In the FurundZija case, the Trial Chamber borrowed
legal concepts from the human rights law of torture.
Ultimately, the Trial Chamber determined that torture:

(1) consists of the infliction, by act or omission, of se-
vere pain or suffering, whether physical or mental;
in addition

(ii) this act or omission must be intentional;

(iii) it must aim at obtaining information or a confes-
sion, or at punishing, intimidating, humiliating or
coercing the victim or a third person, or at discrim-
inating, on any ground, against the victim or a
third person;

(iv) it must be linked to an armed conflict;

(v) at least one of the persons involved in the torture
process must be a public official or must at any rate
act in a non-private capacity, e.g. as a de facto
organ of a state or any other authority-wielding
entity.

When the ICTY was established, there was also no
clear definition for rape under humanitarian or indeed,
customary international law. Thus, the ICTY was re-
quired to define it more precisely when difficult cases
came up. Borrowing from legal systems around the
world, the Trial Chamber in FurundZija held that rape
is the coerced sexual penetration of a victim (vaginally
or anally), whether by the perpetrator’s penis or by
some other object, or the penetration of the victim’s
mouth by the perpetrator’s penis. Coercion could in-
volve force or the threat of force, and the coercion
might be imposed on the victim or on a third party. The
Trial Chamber added that

[IInternational criminal rules punish not only

rape but also any serious sexual assault falling
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After the NATO-led liberation of Kosovo, FBI forensics teams descend upon Kosovo to collect evidence of war crimes committed by
Serbian forces against Kosovars. The evidence will be used in the International Criminal Tribunal for the Former Yugoslavia. [TEUN

VOETEN]

short of actual penetration. It would seem that
the prohibition embraces all serious abuses of a
sexual nature inflicted upon the physical and
moral integrity of a person by means of coercion,
threat of force or intimidation in a way that is de-
grading and humiliating for the victim’s dignity.
As both these categories of acts are criminalised
in international law, the distinction between
them is one that is primarily material for the pur-
poses of sentencing.

In a later case, Prosecutor v. Kunarac et al., an ICTY
Trial Chamber expanded the second element of the
crime to encompass situations in which the threshold
of force may not be met, but where consent is not freely
given as a result of the complainant’s free will. In Prose-
cutor v. Kupreskic¢, the ICTY drew on Nuremberg juris-
prudence to clarify the definition of persecution, and
set out its conclusions in the Prosecutor v. Tadi¢ judg-
ment. It defined persecution as a form of discrimination
on the grounds of race, religion, or political opinion
that is intended to be, and results in, an infringement
of an individual’s fundamental rights. In Prosecutor v.
Kupreskic, the court determined what actions or omis-
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sions could amount to persecution. Drawing on various
human rights instruments, the Trial Chamber defined
persecution as

[T]he gross or blatant denial, on discriminatory
grounds, of a fundamental right, laid down in in-
ternational customary or treaty law, reaching the
same level of gravity as the other acts prohibited
in Article 5. In determining whether particular
acts constitute persecution, the Trial Chamber
wishes to reiterate that acts of persecution must
be evaluated not in isolation but in context, by
looking at their cumulative effect. Although indi-
vidual acts may not be inhumane, their overall
consequences must offend humanity in such a
way that they may be termed “inhumane”. This
delimitation also suffices to satisfy the principle
of legality, as inhumane acts are clearly pro-
scribed by the Statute. . . . In sum, a charge of
persecution must contain the following ele-
ments:

(a) those elements required for all crimes
against humanity under the Statute;
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(b) a gross or blatant denial of a fundamental
right reaching the same level of gravity as
the other acts prohibited under Article 5;

(¢) discriminatory grounds.

Room for Further Evolution

The ICTY included a non-specific category of offenses,
styled “other inhumane acts” as residual provision that
allows for the inclusion by analogy of inhumane acts
not enumerated. This was done to ensure that acts of
similar gravity do not go unpunished simply because
they are not expressly contemplated. This however,
raises problems of legal principle. The concept of nul-
lem crimen sine lege requires that there can be no crime
if no law exists prohibiting an act. This, in turn, re-
quires that crimes be exhaustively defined in order to
be prosecutable. The Trial Chamber in Prosecutor v.
Kupreskic discussed this problem and noted that, by
drawing on various provisions of international human
rights law, such as the Universal Declaration of Human
Rights and the two UN Covenants for Human Rights,

it is possible to identify a set of basic rights ap-
pertaining to human beings, the infringement of
which may amount, depending on the accompa-
nying circumstances, to a crime against humani-
ty. Thus, for example, serious forms of cruel or
degrading treatment of persons belonging to a
particular ethnic, religious, political or racial
group, or serious widespread or systematic mani-
festations of cruel or humiliating or degrading
treatment with a discriminatory or persecutory
intent no doubt amount to crimes against hu-
manity.

Once the legal parameters for determining the con-
tent of the category of “inhumane acts” are identified,
the trial chamber held, resort may be had to comparing
their similarity to other crimes against humanity to de-
termine if they are of comparable gravity.

Genocide

The definition of genocide in the ICTY Statute is identi-
cal to that in the Genocide Convention. Of great signifi-
cance in determining that an act of genocide has been
committed is the mental element of the crime. This re-
quires a finding of a special intent, in which the perpe-
trator desires to bring about the outcome of destroying,
in whole or in part. a national, ethnical, racial or reli-
gious group, in addition to the criminal intent required
by the enumerated offence. ICTY jurisprudence has
elaborated on the threshold of the special intent that
must be demonstrated in a charge of genocide. Two
particularly noteworthy cases are the Prosecutor v.
Goran Jelisi¢c case and Prosecutor v. Radislav appeal.
Goran Jelisi¢ was a detention camp leader who styled
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himself a “Serbian Adolf” and who had “gone to Brcko
to kill Muslims.” Despite compelling evidence of geno-
cidal intent, the Trial Chamber acquitted Jelisi¢ of
genocide on the grounds that

the acts of Goran Jelisi¢ are not the physical ex-
pression of an affirmed resolve to destroy in
whole or in part a group as such. All things con-
sidered, the Prosecutor has not established be-
yond all reasonable doubt that genocide was
committed in Brcko during the period covered by

the indictment. Furthermore, the behavior of the

accused appears to indicate that, although he ob-

viously singled out Muslims, he killed arbitrarily

rather than with the clear intention to destroy a

group.

The Trial Chamber seemed to create an extremely
high threshold for an individual committing genocide,
because it is not satisfied even if the defendant was
clearly driven to kill and did kill large numbers of a par-
ticular religious group. However, the Appeals Chamber
held that the Trial Chamber had erred in terminating
the trial on the genocide count, and that a reasonable
trier of fact may have found Jelisi¢ guilty of genocide
on the evidence presented. It noted that occasional dis-
plays of randomness in the killings are not sufficient to
negate the inference of intent evidenced by a relentless
campaign to destroy the group. Notwithstanding this
conclusion, the Appeals Chamber declined to remand
the matter back to trial for a proper hearing on the
genocide count, on the ground of public interest. Jelisi¢
had pleaded guilty to crimes against humanity and war
crimes for the same murders and was already sentenced
to forty years’ imprisonment, a probable life sentence.
Judge Wald’s partial dissent suggested that the decision
may have reflected the view that convicting such a low
level offender of genocide would diminish this “crime
of crimes” and create a problematic precedent.

The Krsti¢ appeal also explored the evidentiary
threshold for the special intent of genocide, along with
elaborating on the definition of aiding and abetting
genocide. Major-General Krsti¢ was charged with geno-
cide for his part in the perpetration of the Srebrenica
massacre, in which about seven thousand Bosnian
Muslim men from the Srebrenica enclave were system-
atically separated from the rest of the population, trans-
ported to remote areas, and executed over the course
of several days. The Appeals Chamber overturned the
verdict and substituted a conviction of aiding and abet-
ting genocide, an offence not taken from the genocide
provisions of the Statute, but rather from the article
providing individual criminal responsibility for persons
participating in the commission of crimes under the
Statute. The genocide conviction of Krsti¢, the chamber
noted, rested on circumstantial evidence that could
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only demonstrate that the accused had knowledge of
the killings and was aware of the intent of others to
commit genocide. The Appeals Chamber held that this
evidence could not be used to infer that Krsti¢ pos-
sessed a genocidal intent, and thus he should not have
been convicted as a principal perpetrator. Nonetheless,
the Chamber held that his knowledge of the killings,
and his allowing the use of personnel under his com-
mand, did meet the threshold of aiding and abetting
genocide, a lesser offense.

The elements of genocide require that a national,
ethnical, racial or religious group be targeted for de-
struction. The Trial Chamber in Krsti¢ considered the
definition of group, and found that what constitutes a
group is a subjective and contextual determination, one
criterion being the stigmatization of the group by the
perpetrators. The Krsti¢ trial judgement, supplemented
by the Appeals Chamber, also considered the definition
of part of a group in the requisite intention “to destroy
in whole or in part.” It held that genocide could be per-
petrated against a highly localized part of a group, as ex-
emplified by the Muslim population of Srebrenica,
which formed part of the protected group of all Bosnian
Muslims. On this question, the Chamber held,

the killing of all members of the part of a group
located within a small geographical area, al-
though resulting in a lesser number of victims,
would qualify as genocide if carried out with the
intent to destroy the part of the group as such lo-
cated in this small geographical area.

The Appeals Chamber affirmed that the “part”
must be “substantial,” as “[t]he aim of the Genocide
Convention is to prevent the intentional destruction of
entire human groups, [thus] the part targeted must be
significant enough to have an impact on the group as
awhole.” But beyond considerations of numeric impor-
tance, if a specific part of a group were essential to the
survival of the group, the Chamber held that such a
part could be found to be substantial, and thus meet the
definition of part of a group. The Appeals Chamber
noted that the population of the Bosnian Muslims of
Srebrenica was crucial to their continued presence in
the region, and indeed, their fate would be “emblematic
of that of all Bosnian Muslims.”

The case against Krsti¢ also considered whether
the killing of only the men of Srebrenica could be held
to manifest an intention to destroy a part of the protect-
ed group, the Muslims of Bosnia. The Trial Chamber
noted that the massacre of the men of Srebrenica was
being perpetrated at the same time that the remainder
of the Muslim population was being ethnically cleansed
out of Srebrenica. It concluded that the community’s
physical survival was jeopardized by these atrocities
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and, therefore, these acts together could properly be
held to constitute the intent to destroy part of group:

The Bosnian Serb forces could not have failed to
know, by the time they decided to kill all the
men, that this selective destruction of the group
would have a lasting impact upon the entire
group. Their death precluded any effective at-
tempt by the Bosnian Muslims to recapture the
territory. Furthermore, the Bosnian Serb forces
had to be aware of the catastrophic impact that
the disappearance of two or three generations of
men would have on the survival of a traditionally
patriarchal society, an impact the Chamber has
previously described in detail. The Bosnian Serb
forces knew, by the time they decided to kill all
of the military aged men, that the combination
of those killings with the forcible transfer of the
women, children and elderly would inevitably
result in the physical disappearance of the Bosni-
an Muslim population at Srebrenica.

The material element of genocide requires that one
or more acts be committed which are enumerated in
the definition, namely, killing members of the group;
causing serious bodily or mental harm to members of
the group; deliberately inflicting on the group condi-
tions of life calculated to bring about its physical de-
struction in whole or in part; imposing measures in-
tended to prevent births within the group; or forcibly
transferring children of the group to another group. On
several occasions, the ICTY has considered whether
ethnic cleansing alone—that is, the forcible expulsion
of the members of a protected group—meets the mate-
rial threshold of genocide. The appeal in the Krstic case
confirmed that forcible transfer in and of itself does not
constitute a genocidal act. However, it may be relied
upon, with evidence of enumerated acts targeting the
group, to infer a genocidal intent.

According to the findings of the ICTY, for a charge
of genocide to be apt, the killing or causing of serious
bodily or mental harm to members of a group must be
intentional, but they need not be premeditated. The
ICTY has also held that, with regard to causing bodily
or mental harm, the harm need not be permanent and
irremediable harm, but it must result in a “grave and
long-term disadvantage to a person’s ability to lead a
normal and constructive life.” Such acts could include
cruel treatment, torture, rape, and deportation, or, for
example, the agony suffered by individuals who survive
mass executions.

From its modest beginnings, the ICTY has become
an essential element of post-conflict peace-building in
the former Yugoslavia. The link between prosecution
of leaders responsible for incitement to ethnic hatred
and violence, and the emergence of democratic multi-

[563]



International Law

ethnic institutions that can secure a lasting peace has
become increasingly apparent. Beyond abstract human
rights considerations, international criminal justice has
become an element of enlightened realpolitik. The ini-
tially haphazard ICTY precedent was an important cat-
alyst for the resumption of efforts after the Nuremberg
Judgement to establish an international criminal justice
system. It prepared the path for the ICTR, the Special
Court of Sierra Leone and other hybrid tribunals, and
encouraged national courts to prosecute international
crimes. Most significantly, it expedited and informed
the deliberations leading to the adoption of the Rome
Statute for the ICC in 1998. Thus, beyond the former
Yugoslavia, the ICTY has introduced an accountability
paradigm into the mainstream of international rela-
tions, challenged a hitherto entrenched culture of im-
punity, and helped alter the boundaries of power and
legitimacy.

SEE ALSO Arbour, Louise; Del Ponte, Carla;
Goldstone, Richard; International Criminal
Court; International Criminal Tribunal for
Rwanda; Milosevic, Slobodan; Yugoslavia; War
Crimes
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International Law

International law is the law governing states and other
participants in the international community. It is
formed largely by agreement among the participants,
especially states, to create rules applicable to their af-
fairs and is born out of the necessity to coexist and co-
operate.

History

In early human history, large families and tribes ex-
changed food, concluded alliances, and fought each
other often according to a code of conduct. The cre-
ation of organized political entities in the eastern part
of the Mediterranean Sea, such as Egypt and Babylon,
but also on a smaller scale, Greek city-states, resulted
in a comparable system, in more organized forms. In
the absence of a central authority, rules governing such
relations had a contractual nature, developing a real
legal system based on treaties. In ancient India and in
China, during certain periods, political units also creat-
ed and applied law governing their mutual relations.

The Roman Empire was born of treaties between
Rome and cities in the neighboring area and then devel-
oped into a network of legal relations with other peo-
ples. Later, however, Rome affirmed the ambition to
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govern the other states that it no longer considered as
its equals. It also developed the idea of a jus gentium,
a body of law designed to govern the treatment of aliens
subject to Roman rule and the relations between
Roman citizens and aliens, thus a legal system that was
based on its domination.

Approximately three hundred years after the fall of
the Roman Empire, distinct kingdoms emerged in Eu-
rope in the eighth century. Relations between private
persons became progressively more frequent and need-
ed the creation of norms to ensure personal security.
This evolution led to the development of generally ac-
cepted rules between state entities that affirmed their
exclusive power over the territory they dominated. In
other words they proclaimed their sovereignty. Schol-
ars of the sixteenth and seventeenth centuries, especial-
ly Spanish precursors and later the Dutch jurist Hugo
Grotius, systematized the generally applied rules and
elaborated a broad theory of law to govern the relations
between states in times of peace and war. In 1648 the
Peace Treaties of Westphalia (1648) ending the Thirty
Year’s War, which devastated the center of Europe, es-
tablished a real international system that was progres-
sively reinforced. Indeed, citizens of different countries
cooperated in a growing number of fields, and states
recognized their needs by exercising protection over
them. In the nineteenth century, after the Napoleonic
wars, the Final Act of the Congress of Vienna in 1815
reorganized Europe, establishing rules for diplomatic
relations and recognizing that sovereign states had
common concerns in matters such as navigation on in-
ternational rivers.

This essentially European system expanded pro-
gressively to the Americas and to other parts of the
world. Colonial expansion that provoked competition
between European powers also involved the applica-
tion of international legal rules to other parts of the
world, even if it was mainly within the context of rela-
tions between colonial powers. By the end of the nine-
teenth century international law applied to the entire
world.

Technological developments in fields such as
transportation and communication helped the evolu-
tion of international law. World War I was a first step
toward globalization and at its end states created the
first international political organization in order to
maintain peace, the League of Nations. With World
War II came the failure of that order that generated
hostilities in almost every part of the world. In 1945 the
United Nations (UN) Charter created a new organiza-
tion recognizing the primacy of fundamental values of
humanity, such as safeguarding peace and protecting
human rights. It also created an elaborate machinery
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for solving disputes among nations. In the following
half-century the UN contributed considerably to the
development of international law in different fields,
such as the international protection of human rights,
the law governing the seas, environmental protection,
and the economic development of poor countries.

Definition and Scope

International law is mainly composed of rules adopted
by states in the form of treaties, but it also contains cus-
tomary rules resulting from state practice generally ac-
cepted by states and recognized as having a binding
character. In addition, general principles of law are
considered applicable in the relations between states.

Although international law originally only con-
cerned relations between states as sovereign entities,
recently other entities have emerged and been recog-
nized as having a role to play in the international sys-
tem: international intergovernmental organizations,
nongovernmental organizations, businesses, and even
individual stakeholders.

Sources of International Law

Traditionally, international law identifies its sources in
Article 38(1) of the Statute of the International Court
of Justice. Although applying only to the court, Article
38 represents the authoritative listing of processes that
are deemed capable of creating rules binding on states.
It sets out, in order, general or specialized international
conventions (i.e. treaties), international custom as evi-
dence of a general practice accepted as law, general
principles of law recognized by civilized nations, and,
as subsidiary means, international judicial decisions
and doctrine. This enumeration is the accepted mini-
mum, but many scholars contend that it does not re-
flect either the current international practice or the di-
verse activities that can contribute to the development
of a new rule of law. In particular, it omits all texts,
other than treaties, that are adopted by international
organizations, although they play more than a nominal
role in the formation of international law in general and
especially in human rights law and humanitarian law.

Treaty Law

According to the Vienna Convention on the Law of
Treaties of May 23, 1969, generally accepted as the ex-
pression of international law related to treaties, a treaty
is an international agreement concluded between states
in written form and governed by international law,
whether embodied in a single text or in two or more
related texts and whatever its particular designation.
The last words reflect the variety of terms used for des-
ignating a treaty: convention, charter, agreement, cove-
nant, protocol, general act, exchange of letters or notes.
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The essential criterion of a treaty, whatever its title, is
the will of the states to commit themselves. Thus, the
often used term the contracting parties designates the
states that intend to be bound by a specific treaty. Every
state possesses the capacity to conclude treaties.

The consent of a state to be bound by a treaty is
expressed by the signature of its duly authorized repre-
sentative or by the exchange of the text(s) constituting
a treaty. As a general rule, treaties that have a major im-
pact on the domestic legislation of the contracting par-
ties are submitted for the approval or ratification of na-
tional authorities such as the heads of state of the
contracting parties, or of their legislative organ, or
both. When the treaty provides for it, states that did not
sign the original agreement can become parties by ac-
cession.

Unless the treaty prohibits it, contracting parties
may make reservations. A reservation is a unilateral
statement made by a state, when signing, ratifying, ac-
cepting, approving, or acceding to a treaty, whereby it
purports to exclude or to modify the legal effect of cer-
tain provisions of the treaty, in their application to that
state. Nevertheless, as stated by the International Court
of Justice in its advisory opinion related to the Reserva-
tions to the Convention on the Prevention and Punish-
ment of the Crime of Genocide (May 28, 1951), the ob-
ject and purpose of a convention can limit the freedom
of a state to make reservations. The intention of the
treaty’s authors to have as many states as possible par-
ticipate must be balanced by ensuring that the very ob-
jective of the treaty is not undermined or destroyed.

One of the fundamental principles of international
law is that every treaty in force is binding on the parties
to it and must be performed by them in good faith. A
party may not invoke the provisions of its internal law
as justification for its failure to perform a treaty. In
principle, a treaty has no retroactive effects, unless a
different intention surfaces from it or is otherwise es-
tablished. It shall be interpreted in good faith in accor-
dance with the ordinary meaning given to its terms and
in light of its objective and purpose. A treaty generally
does not create either obligations or rights for states
that are not parties to it without their consent; howev-
er, rules of customary international law in a treaty will
have independent force of law.

A treaty may be amended by agreement between its
parties. The termination of a treaty or the withdrawal
of a party may take place in conformity with the provi-
sions of the treaty concerning its termination or by con-
sent of all parties. If the treaty contains no provision re-
garding its termination and does not allow for
denunciation or withdrawal, it in principle cannot be
denounced.
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International law contains various rules that may
invalidate certain agreements, making their provisions
have no legal force. Treaties, for instance, can be invali-
dated if an error led to a state’s consent to be bound by
it or the state has been induced by fraud to conclude
a treaty. An additional factor that can result in the inva-
lidity of a treaty is the corruption or coercion of a repre-
sentative of a state. A much discussed principle is that
of jus cogens, according to which a treaty is void if at
the time of its conclusion it conflicts with a peremptory
norm of general international law. Such a norm of gen-
eral international law must be accepted and recognized
by the international community of states as a norm
from which no deviation is permitted. Although no
treaty has identified any norm as one of jus cogens,
there is general agreement that the prohibition of geno-
cide is such a norm. This means that any treaty to com-
mit genocide would be void.

Treaties can be bilateral if only two states conclude
them, or multilateral. The number of the contracting
parties to multilateral agreements may be very high.
Several conventions with a worldwide scope, such as
the Convention on Biological Diversity of 1992, are
binding on almost all the 189 member states of the UN.
The Convention on the Rights of the Child has been ac-
cepted by all but two states (the United States and So-
malia). The Convention against Genocide has 133 par-
ties as of September 2003.

Treaties may include different parts. Their text
generally starts with a list of the contracting parties fol-
lowed by a preamble that in itself has no binding char-
acter but explains the reasons why contracting states
accept the obligations imposed by the treaty. The main
part of the treaty is divided into articles that sometimes
constitute chapters. The technical provisions frequent-
ly form one or several annexes to the treaty. They have
the same binding character as the main text, but often
they can be more easily modified.

A growing proportion of treaties only establish the
principles of cooperation between contracting parties
and are instead completed at the time of their adoption
with additional treaties, generally called additional pro-
tocols or simply protocols. The European Convention
on Human Rights has thirteen protocols, adopted be-
tween 1952 and 2003. Despite the links protocols gen-
erally have with the main treaty, legally they are inde-
pendent from it and the whole of such texts can be
considered as a treaty system creating a special regime.

During the last half of the twentieth century a fun-
damental characteristic of treaties was modified. In
conformity with the traditional contracts approach
originating with Roman law, treaties were as a rule
based on reciprocity. This means the contracting states
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had to offer advantages equivalent to those that they re-
ceived from the other contracting parties. The emer-
gence and universal recognition of values common to
humanity, such as maintaining peace, protecting
human rights, and safeguarding the environment, pro-
moted the drafting and adoption of treaties that include
no reciprocity. Thus by virtue of such treaties, the con-
tracting states accept obligations without any direct
and immediate counterpart. Such obligations include
respecting fundamental rights and freedoms of all per-
sons under the treaty’s jurisdiction, protecting biologi-
cal diversity, and respecting international norms pro-
hibiting the production and use of certain substances
or weapons. International conventions prohibiting and
punishing genocide and crimes against humanity fall
into this category.

Other sources of international law

A large number and wide variety of international legal
rules are generated by means other than the explicit
consent of states expressed in treaties. Customary law
was for centuries the main source of international laws,
but essential parts of it, such as the rules governing in-
ternational treaties themselves, the rules of diplomatic
and consular relations, the law of the sea, and a portion
of the rules related to international watercourses, have
been transformed into treaty rules by the codification
process that is much encouraged by the UN. At the
same time rules repeated in a significant number of
treaties, such as the principle of prevention and the
precautionary approach in treaties related to environ-
mental protection, may be considered as having be-
come rules of customary law with a scope much larger
than the treaties that include them. A good example is
the Martens Clause, repeated or referred to in most
treaties related to armed conflicts. According to it, in
cases not covered by international agreements, civilians
and combatants remain under the protection and au-
thority of the principles of international law derived
from established custom, from the principles of hu-
manity and from the dictates of public conscience.

In addition, resolutions and recommendations
adopted by international institutions or conferences,
which formally are not binding on the states that par-
ticipated in their elaboration, the so-called soft law, can
be considered in certain cases as creating customary
law when state practice supports it.

Other sources of international law that are not
based on the consent of states also play a certain role
in interstate relations. When they decide disputes in-
volving states, judicial institutions—whether national
or international—cannot avoid applying general princi-
ples of law, such as good faith, the prohibition of abuse
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of rights, rules concerning evidence, and other proce-
dural rules. In addition, equity may inspire such deci-
sions, but most often reference to equity needs the con-
sent of the states who are parties to a dispute.

States

Until the middle of the twentieth century it was gener-
ally held that only states could have rights and duties
in international law. They were thus the only subjects
of international law who could create the rules of inter-
national law (see above) and have official relations with
others on equal footing. As persons of international
law, they had to possess a defined territory, a perma-
nent population, and an effective government.

Exclusive control over a territory, or sovereignty,
is the essence of a state. It means that the state may
adopt and enforce laws within that territory and pro-
hibit foreign governments from exercising any authori-
ty in its area. Such exclusive jurisdiction has as its cor-
ollary the obligation to protect within the territory the
rights of other states and to apply the rules of interna-
tional law. The territory of a state is defined by borders
that separate it from other areas. Within the territory,
which includes the air space above the land and the
earth beneath it, the state is united under a common
legal system. Territory also includes a part of the sea
adjacent to the coast up to twelve miles out. A state ex-
ercises territorial jurisdiction over all people present on
its territory, even if they are not its citizens.

A state also requires a permanent population, the
human basis of the existence of a state. Who belongs
to the state’s population is determined by the rules on
nationality that the state itself promulgates, in its dis-
cretion. The most common ways in which nationality
is conferred on a person are by birth, marriage, adop-
tion or legitimization, and naturalization. When a terri-
tory is transferred from one state to another, the popu-
lation of the transferred territory normally acquires the
nationality of the annexing state. There are no legal re-
quirements regarding the ethnic, linguistic, historical,
cultural, or religious homogeneity of the population of
a state. Issues related to lack of homogeneity of the
population, such as the rights of minorities and indige-
nous peoples, are not relevant as criteria to determine
the existence of a state. The size of the population and
its territory may be very small: Micro-states with areas
less than 500 square miles and populations under
100,000, such as Andorra, Grenada, Liechtenstein, Mo-
naco, Antigua, and Barbuda, are considered states. A
state exercises personal jurisdiction over its nationals,
as well as over the ships and aircraft flying its flag when
abroad.

A government’s effective control of territory and
population is the third core element that brings togeth-
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er the other two into a state. Internally, the existence
of a government implies the capacity to establish and
maintain a legal order, including respect for interna-
tional law. Externally, it means the ability to act auton-
omously on the international level in relations with
other states and to become a member of international
organizations. The requirement of effective control
over territory is, however, not always strictly applied.
A state does not cease to exist when it cannot temporar-
ily exercise its authority because its territory is occu-
pied by foreign armed forces or when it is temporarily
deprived of an effective government as a result of civil
war or similar upheavals. In any case, in principle, in-
ternational law is indifferent to the internal political
structure of a state. A government must only establish
itself in fact; the choice of government is a domestic
matter to be determined by individual states. Interna-
tional law does not generally delve into the question of
whether the population recognizes the legitimacy of the
government in power, although this has been changing
in recent years with an increasing emphasis on fair elec-
tions and democratic institutions.

The notion of effective government is linked with
the idea of independence, often termed state sovereign-
ty. Indeed, a government is considered a real one in in-
ternational law if it is free of direct orders from and
control by other governments. International law how-
ever, does not investigate the possibility that a state
may exist under the direction of another state, as long
as a state appears to perform the functions that inde-
pendent states normally do.

International intergovernmental organizations

The first international organization was created in 1815
for ensuring the freedom of navigation on the river
Rhine. Since 1865 with the establishment of the Inter-
national Telegraphic (present-day Telecommunica-
tions) Union and 1874 with the founding of the Uni-
versal Postal Union, international organizations have
proliferated. After World War I the League of Nations,
the first universal institution with a political character,
had the task of maintaining peace and intergovernmen-
tal cooperation. Since the end of World War II the UN
has sought to ensure a more developed form of collec-
tive security. Its Charter attempted to provide it with
means of action, including the power to discuss any
question having an impact on international relations
and to act when peace is at stake. States also created in-
dependent but related specialized agencies for ensuring
cooperation between governments in a number of
fields, such as food and agriculture, health, science, ed-
ucation and culture, meteorology, and civil aviation.

During the period following the adoption of the
UN Charter states of different regions created organiza-
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tions with a more limited territorial scope but broad
aims, functions and powers: the Organization of Ameri-
can States, Council of Europe, and Organization of Af-
rican Unity. These three regional organizations also es-
tablished special systems for the protection of human
rights in their respective areas. In addition, specialized
organizations for regional cooperation have been insti-
tuted for specific purposes, such as defense (the North
Atlantic Treaty Organization, otherwise known as
NATO) or the economy (the OECD or European Free
Trade Association). Altogether there are approximately
five hundred international organizations created by
states. Most of them are of a traditional nature; they are
in essence based on intergovernmental cooperation.
Their institutions generally include an assembly with
deliberating power, one or more restricted branches for
acting in the name of the organization, and a secretari-
at. Only rarely do states give an organ or organization
power to adopt decisions that legally bind their mem-
bers. The UN Security Council is an example of an in-
ternational organ that does have such power.

A new type of international organization created a
higher level of cooperation, and the term integration is
often used to designate it. It implies the transfer of sov-
ereignty from member states to the regional level. The
European Union is the most developed model for such
organizations. It includes branches composed of per-
sons who are not government representatives, and it
can make binding decisions that have a direct legal ef-
fect on individuals and companies. Decisions may be
taken by a majority vote and the compliance of member
states in meeting their obligations is subject to judicial
review.

Whatever their legal status might be, it is recog-
nized that intergovernmental organizations have a legal
presence in international law, at least as far as their
functions require such a status. This means that they
can conclude international treaties among themselves
or with states, receive and send diplomatic representa-
tives, and enjoy immunities granted to states and state
representatives.

Nongovernmental Organizations

Private international organizations, such as Amnesty
International, the Human Rights Watch, or Doctors
without Borders, play an active role in international af-
fairs. They are generally called nongovernmental orga-
nizations (NGOs) because they are not established by
a government or by an agreement between states. In-
stead their members are private citizens and they are
usually created as non-profit corporations under the
law of a particular state, such as England for Amnesty
International. International NGOs have proliferated
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considerably during the past few decades and are en-
gaged in a broad variety of different areas, ranging from
the legal and judicial field, the social and economic do-
main, human rights and humanitarian relief, women’s
and children’s rights, education, and environmental
protection. In the field of international business impor-
tant NGOs include the International Chamber of Com-
merce (ICC), the International Air Transport Associa-
tion (IATA), and international federations of trade
unions and employers. All are incorporated under the
law of a particular state, with the possibility of creating
substructures in other states. There are no standards
governing the establishment and status of international
NGOs, and this may cause problems because national
laws differ from one country to another.

Intergovernmental organizations may agree to
grant NGOs a certain consulting or observer status and
thereby a limited international standing, but this does
not make them directly governed by international law.

The role of NGOs in the international legal system
is an informal one, although their representatives may
be included in national delegations that participate in
international conferences or meetings of intergovern-
mental bodies. In practice NGOs have four categories
of function. They can propose to governments initia-
tives related to international cooperation. They can
participate in law making, by providing the informa-
tion and expertise intergovernmental bodies need to
draft treaties or resolutions. In some cases NGOs attend
meetings of contracting states that discuss compliance
with multilateral treaties. Finally, they can inform the
public of state or interstate activities and of their results
or failures, if necessary by organizing campaigns, and
thus exercise in this way an influence on governmental
policy. Thereby, ift NGOs are not subjects of interna-
tional law, they can be in some situations very effective,
especially those recognized as having a high moral
standing.

Individuals and companies

Early international law encompassed individuals in
three basic ways. First, states had the right to protect
their nationals abroad against the misconduct of for-
eign authorities, invoking the international responsibil-
ity of the territorial state, provided such authorities
were acting on behalf of the state. Protecting states
could and did ask for remedies. That procedure is
called diplomatic protection. It may be exercised only by
states, under conditions established by international
law. Both international responsibility and reparation
belong to the sphere of interstate relations. Second, in-
ternational law also recognized the immunity and privi-
leges of certain categories of individuals representing
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a foreign state: heads of state, diplomats, and special
envoys on mission in a foreign country. Finally, in
times of armed conflict prisoners of war, the wounded,
and the sick as well as civilian populations were pro-
tected by the rules of international humanitarian law.
As a result, doctrine generally held that states were the
direct participants (subjects) in the international legal
system and they could regulate or protect individuals
who were not direct participants but could be the ob-
ject of state regulation or action.

Modern international law first directly recognized
individuals when certain acts were deemed criminal as
attacks on international society. Initially, piracy and
then slave-trading were outlawed. After World War 1
those responsible for breaches of international obliga-
tions related to armed conflicts were personally ac-
cused of war crimes; some of the accused were even
condemned to death. After the war the creation of the
International Labour Organization called for the im-
plicit recognition of certain rights later called economic
and social rights. The UN Charter and Universal Decla-
ration of Human Rights proclaimed in 1948 recognized
the fundamental rights of individuals. Conventions
with a general scope as well as in specific fields, both
at a worldwide level and within regional frameworks,
further developed such norms. Recent evolution fur-
ther developed norms concerning the direct criminal
responsibility of individuals under international law.

Present international law thus directly recognizes
the rights to individuals and imposes certain duties on
them. In terms of rights some of the conventions pro-
tecting human rights allow individuals and victims of
violations of protected rights to submit their case to
specific international jurisdictions. Different nonjudi-
cial systems were also developed to remedy such viola-
tions, especially within the framework of the UN. In
terms of duties, following the example of the Nurem-
berg and Tokyo tribunals that judged and condemned
the German and Japanese perpetrators of crimes against
humanity committed during World War II, interna-
tional criminal jurisdictions have multiplied. First, they
were created for crimes committed in specific areas,
such as the former Yugoslavia and Rwanda. Finally, a
convention adopted in Rome on July 17, 1998, estab-
lished a permanent International Criminal Court.

Companies and especially multinational ones may
hold more economic and political power than many
states, especially within the context of economic glo-
balization. Still, states do not accept them on legally
equal footing. As such, they generally do not benefit
from the protection of human rights and as a rule they
are not criminally responsible before international tri-
bunals. States and international bodies have tried to

[569]



International Law Commission

find a compromise by establishing partnerships with
corporations and by formulating codes of conduct of a
recommended nature.

In summary, states do not recognize individuals,
NGOs, and companies as equal subjects of internation-
al law or even as having, like intergovernmental organi-
zations, a specific international legal status correspond-
ing to their functions. Nonetheless, they exercise a real
influence on the behavior of states in areas such as
economy and policy, especially within the context of
sustainable development and globalization. Referred to
as the international civil society, they are, however, pro-
gressively accepted as important players in internation-
al relations.

Some historians and observers take a further step
and, given the growing number and expanding com-
plexity of economic and other relations, use the term
stakeholders to include all those who are concerned
with a particular legal situation. If no one has so far
suggested that international law should recognize the
new category in legal terms, states as well as interna-
tional bodies increasingly accept their existence and
potential role in the international field.

Ethnic Minorities and Indigenous Peoples

The status and protection of ethnic, linguistic, or cul-
tural minorities in international law emerged in Europe
after World War 1. After World War II certain rights
were granted to such groups, but states were reluctant
to take steps that might increase the danger of claims
to independence and secession. Owing to efforts made
by international bodies such as the UN General Assem-
bly and the Council of Europe, progress was made to-
ward the better protection of minority rights. Such
rights are most often conceived of as a category of
human rights, to be exercised by the individual belong-
ing to a minority, rather than as rights attributed to a
collective entity or group.

Indigenous peoples were virtually unmentioned in
international law several decades ago. Although histori-
cally important differences may exist between such
groups and minorities, from a legal perspective the dis-
tinction is not easy to make. International conferences
and institutions, however, progressively proclaim and
recognize the rights of indigenous and local communi-
ties. The question of the international legal standing of
indigenous groups is, in fact, a question of the specific
rights attributed to them by states. They are not sub-
jects of international law, but actors contributing to the
formation of international rules of law.

In conclusion, it may be stated that international
law is undergoing a transformation, progressively rec-
ognizing the role and place of nonstate actors and the
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need to implement norms protecting fundamental val-
ues, such as peace, human rights, and the environment.

SEE ALSO Crimes Against Humanity; Humanitarian
Intervention; Humanitarian Law; Human Rights;
International Court of Justice; United Nations;
War Crimes
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International Law Commission

The International Law Commission (ILC) is a special-
ized body of experts that is subordinate to the General
Assembly of the United Nations. Its mandate is to codi-
fy and progressively develop international law. The in-
ternational law concerning genocide and crimes against
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humanity has benefited from the commission’s atten-
tion. Since its creation, the ILC has been responsible for
the preparation of several important documents, in-
cluding the Draft Statute of the International Criminal
Court, the Code of Crimes Against the Peace and Se-
curity of Mankind, the formulation of principles recog-
nized in the Charter of the Nuremberg Tribunal, and
the Articles on State Responsibility.

The ILC was established by the UN General As-
sembly in 1947, in accordance with its authority under
Article 13(1) of the Charter of the United Nations.
There was no direct ancestor of the ILC in the League
of Nations system, although attempts had been made
to convene expert meetings with a view to codifying in-
ternational law. The ILC held its first session in 1949,
and since then has met annually for several weeks. It
is composed of thirty-four experts with recognized
competence in international law. The experts are dis-
tinguished academics or diplomats, for the most part,
rather than delegates from specific countries. Each ex-
pert acts in his individual capacity.

Over the years, the ILC’s program of work, which
is established in consultation with the General Assem-
bly, has included a wide range of international law is-
sues. Among the topics it has addressed are the treat-
ment of aliens, the law of the high seas, diplomatic and
consular immunities, and the law governing interna-
tional treaties including the issue of reservations. At its
very first session, the ILC decided not to consider the
codification of the laws and customs of war. The Swiss
Government and the International Committee of the
Red Cross had taken the lead in organizing activity
that, in August 1949, resulted in the adoption of the
Geneva Conventions on the protection of persons in
armed conflict. Several ILC members considered it in-
appropriate that a United Nations body study the laws
of war, given the commitment in the Charter of the
United Nations to prohibit the use of force.

One of the first topics assigned by the General As-
sembly to the ILC was the formulation of the principles
of international law recognized in the Charter of the
Nuremberg Tribunal. The Trial of the Major War Crim-
inals, held in Nuremberg in 1945 and 1946, had been
set up by the four Allied powers (France, the United
States, the United Kingdom, and the USSR) in accor-
dance with a treaty adopted at London in August 1945
known as the London Charter or the Charter of the Nu-
remberg Tribunal. The ILC considered that the princi-
ples recognized by the Charter of the Nuremberg Tri-
bunal, and by the final judgment of the Tribunal of
September 30 to October 1, 1946, were already recog-
nized as properly forming a part of international law,
given their endorsement in December 1946 by General
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Assembly Resolution 95(1). In 1950 the ILC adopted its
formulation of seven principles. These included indi-
vidual criminal responsibility for crimes under interna-
tional law, with liability attaching to heads of state or
government and to accomplices; a rejection of the de-
fense based on following a superior’s orders; the right
to a fair trial; and an acknowledgment of the definitions
of three categories of international crime, including
crimes against humanity.

A year later, in 1948, the ILC was given responsi-
bility for a study of the desirability and possibility of
establishing an international criminal court. The issue
arose in the context of drafting the Convention for the
Prevention and Punishment of the Crime of Genocide.
The countries involved in drafting the Genocide Con-
vention rejected the concept of universal jurisdiction
out of concern for politically motivated prosecutions in
the context of the emerging cold war. Instead, Article
VI of the Convention said that the crime of genocide
would be prosecuted by the courts of the state where
the crime took place—an unlikely scenario—or by
“such international penal tribunal as may have jurisdic-
tion with respect to those Contracting Parties which
shall have accepted its jurisdiction.”

The ILC gave the matter of an international court
some preliminary consideration in 1949. Then the
General Assembly set up a specialized committee,
which prepared a draft statute. In 1954 the General As-
sembly decided to postpone further work on the con-
cept of an international criminal court until a satisfac-
tory definition of the crime of aggression had been
agree to. That activity was to take two decades until, in
1974, the General Assembly adopted a resolution pro-
viding a definition of aggression. The effect, for the
ILC, was to suspend work on the subject of an interna-
tional criminal court.

The ILC did not resume its study of the interna-
tional criminal court until 1990, following yet another
resolution of the General Assembly. The ILC worked
quickly, setting up a working group in 1992 and assign-
ing James Crawford as its special rapporteur on the
subject. A proposed draft statute was considered by the
ILC at its 1993 session. It was circulated to govern-
ments for their comments. A revised version, taking
into account this consultation, was adopted by the ILC
in 1994 and promptly submitted to the General Assem-
bly. The important work of the ILC provided the Gen-
eral Assembly with a framework for discussions, and
much of the text proposed by the ILC survived in the
final version of the Rome Statute of the International
Criminal Court (ICC), which was adopted in July
1998.
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Another major contribution by the ILC is its Code
of Crimes Against the Peace and Security of Mankind.
This idea was originally conceived in 1947 and was re-
lated to the mandate of formulating the Nuremberg
Principles. The great interest in international criminal
law generated by the post-World War II prosecutions
evolved into an effort at codifying the international
crimes. Lack of an accepted definition prior to the Nu-
remberg prosecutions had vexed those who had estab-
lished the tribunal and provided arguments to the de-
fendants, who claimed they were victims of ex post
facto criminal legislation. This brought into sharp relief
the importance of codifying this emerging area of law
by an authoritative body, and the International Law
Commission was the logical choice.

The ILC completed its first draft of the Code of
Crimes in 1951. It did not follow the Nuremberg defi-
nitions exactly. It agreed to confine the scope of the
code to offences with a political element that endan-
gered international peace and security. Accordingly, it
did not address such issues as piracy, trafficking in per-
sons and in dangerous drugs, slavery, counterfeiting,
and damage to submarine cables, although in the past
these had fallen within the ambit of international crimi-
nal prosecution. The 1951 draft was submitted to gov-
ernments for comments and then revised in 1954,
when it was submitted to the General Assembly. As it
had done with the international criminal court project,
the General Assembly decided to suspend work on the
codes, pending elaboration of a definition of aggres-
sion.

Work only resumed on the code in the late 1970s.
Over the next decade and a half, the ILC gave detailed
consideration to the definitions of the crimes of geno-
cide and crimes against humanity. It also examined is-
sues of substantive criminal law related to the prosecu-
tion of these crimes, including the nature of complicity
and other forms of criminal participation, and the ad-
missibility of defences such as superior orders and vari-
ous immunities. This detailed work resulted, in 1991,
in a draft of the code, which was submitted to govern-
ments for their comments. A few years later, the ILC
returned again to the code, adopting its definitive ver-
sion in 1996.

When the International Criminal Tribunal for the
Former Yugoslavia (ICTY) began its activities, it drew
on the work of the ILC in international criminal law for
guidance. A judgment of the International Criminal
Tribunal for the Former Yugoslavia described the code
in the following terms:

[Aln authoritative international instrument
which, depending upon the specific question at
issue, may (i) constitute evidence of customary
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law, or (ii) shed light on customary rules which
are of uncertain contents or are in the process of
formation, or, at the very least, (iii) be indicative
of the legal views of eminently qualified publi-
cists representing the major legal systems of the
world.

In another case, the ICTY referred to the work of the
commission in order to distinguish between the crime
of genocide and that of extermination, which is a pun-
ishable act falling within the rubric of crimes against
humanity.

Similarly, the ILC materials on the code provided
theoretical guidance for debates at the Rome Confer-
ence at which the Statute of the International Criminal
Court was adopted. There was a major conceptual dif-
ference, however, in the version of the Statute of the In-
ternational Criminal Court adopted at Rome and the
1994 draft of the ILC. The commission had viewed the
proposed court as an organ that fit neatly within the
system of the United Nations Charter, especially as
concerned the Security Council. The ILC’s proposal
was for a court subordinate to the Security Council, es-
sentially similar to the ad hoc tribunal that the Council
had established in 1993 for the former Yugoslavia. In
the course of political debate about the nature of the
court that took place under the auspices of the General
Assembly between 1994 and 1998, the court became
progressively detached from the domination and con-
trol of the Security Council. The Rome Statute autho-
rizes the International Criminal Court to prosecute
cases at the initiation of an independent prosecutor, an
idea rejected by the ILC. Furthermore, it subjects any
decision by the Security Council to suspend prosecu-
tion to much more rigorous process than had been
imagined by the ILC.

The ILC has also addressed issues related to geno-
cide and crimes against humanity in other contexts, no-
tably in the course of its preparation of the draft Arti-
cles on State Responsibility. The Genocide Convention
of 1948 appears to contemplate genocide as both an in-
dividual crime, capable of being committed by physical
persons, and as a breach of international law, commit-
ted by states. In fact, on several occasions, one state has
sued another before the International Court of Justice
for violations of the Genocide Convention, although a
final judgment has yet to be rendered in any of these
cases. In its draft Articles, adopted in 2000, the ILC
agreed to treat genocide and related crimes as “interna-
tionally wrongful acts” rather than as “state crimes,”
which was a controversial concept on which it could
reach no consensus.

The various draft instruments adopted by the ILC,
the reports of its rapporteurs, and the debates and pro-
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ceedings of its annual meetings provide students of in-
ternational crimes with a rich resource. These materials
have been widely drawn upon by lawyers and judges
at the international courts, as well as by academic law-
yers. The contribution of the ILC to the codification
and development of international law relating to the re-
pression of genocide and crimes against humanity is
both immense and invaluable.

SEE ALSO Code of Crimes against the Peace and
Security of Mankind; International Criminal
Tribunal for Rwanda; International Criminal
Tribunal for the Former Yugoslavia;
International Law; Nuremberg Laws;
Responsibility, State
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Investigation

Telford Taylor, a Nuremberg proceedings prosecutor,
observed in his Final Report that the issue of genocide
and crimes against humanity and their investigation
“was far bigger and far more difficult of solution than
anyone had anticipated.” The experience of more re-
cent cases, and particularly the UN ad hoc tribunals,
has confirmed that investigating crimes of this kind is
far more complex a duty than the public opinion and
the policymakers may think when the call for justice
is made. The investigation of these crimes raises hard
questions of method at different levels, from epistemol-
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Photographers watch as International War Crimes Tribunal
investigators gather evidence at a mass grave site near
Srebrenica, on April 3, 1996.[AP/WIDE WORLD PHOTOS]

ogy and cognitive psychology, to forensic sciences and
resource management. The hardest investigative chal-
lenges are not related to the criminal act as such, which
is often a blatant and notorious phenomenon, but to
the questions on specific intent and individual respon-
sibility, particularly for those suspects at higher levels
of authority.

Early precedents of investigations date back to the
sixteenth century with Bartolomé de Las Casas, who
documented crimes committed by the Spanish con-
querors on the American population. He based these
writings on his field research, as well as on numerous
affidavits and documentary evidence. De las Casas in-
voked “the congregation of the faithful” to stop these
offenses, much in the way that contemporary human
rights reports conclude with appeals to the “interna-
tional community.” Historical chronicles and accounts
from the victimized communities show different forms
of investigation carried out between the seventeenth
and the twentieth centuries, for example, in the cases
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of mass violence against the Jewish and Moors from
Spain, and against Christian subjects in Japan.

The work of the International Commission to In-
quire into the Causes and Conduct of the Balkan Wars
did pioneering work in the twentieth century. In 1914
they published a thorough investigative report com-
prising numerous interviews, pictures and detailed
maps, and reached the conclusion that the Balkan lead-
ers and not the peoples were “the real culprits in this
long list of executions, assassinations, drownings,
burnings massacres and atrocities furnished by our re-
port.”

World War I also gave rise to a number of investi-
gative initiatives in the form of official commissions of
enquiry, criminal investigations and research literature.
Most significantly, in 1918, the Ottoman authorities es-
tablished two commissions to investigate the massacres
of Armenians, one parliamentary and another one ad-
ministrative. The latter had powers to search and seize
documents, interview witnesses and arrest suspects.
After two months of work this commission recom-
mended criminal prosecutions and forwarded the evi-
dence to the judicial authorities. This led to an indict-
ment by the Ottoman Procuror General against the
Ittihad leaders for “the massacre and destruction of the
Armenians,” and to their subsequent conviction.

The crimes committed in World War 1II led to far
greater developments on both national and internation-
al, judicial and academic investigations of international
crimes, which in turn inspired renewed interest on this
matter beginning in the early 1990s. A definite method-
ology of investigations does not seem plausible because
of the variety of criminal offences and scenarios, but re-
view of the investigative experiences does suggest the
following ten key areas.

Opportunity Structure

The success of the investigations depends on a struc-
ture of opportunity determined by a range of social, po-
litical and operational factors. While international
crimes are typically the result of a complex web of orga-
nizations and complicities, to investigate and prosecute
them requires a complex array of contributions; in
other words, where international crimes are concerned,
it takes a network to fight a network.

Taylor observed how the initial support for the Nu-
remberg proceedings had declined sharply by 1948 as
aresult of the “waning interest on the part of the gener-
al public and the shift in the focus of public attention
resulting from international events and circum-
stances.” For this reason, the courts were obliged to ac-
celerate the proceedings and reduce the number of
cases. The UN ad hoc tribunals have faced very similar
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problems fifty years later, having to adjust their sched-
ule to varying levels of political and financial support.
The scope of attention and support of the societies and
institutions that sponsor the investigations is always
limited, and dependent on changing trends and priori-
ties. A thorough assessment of the resulting opportuni-
ty structures is essential for the success of the investiga-
tions.

Inquisitorial Temptation

A certain tendency to downgrade the presumption of
innocence of the accused is common to the investiga-
tions of international crimes, due to the gravity of the
crime and the expectations created by the proceedings.
In an atmosphere of public outcry the temptation may
arise to assume that, as was suggested in the Demjanjuk
case, “the cost of allowing the real Ivan to go free by
far outweighs the cost of convicting an innocent man”
(Wagenaar, 1988). Demjanjuk was actually wrongly
accused and convicted of being “Ivan the Terrible,” the
officer in charge of the gas chamber of Treblinka. He
is a paramount example of investigative and judicial
mistake concerning a case of genocide.

Such an approach would amount to a return to the
classic doctrine that justified lowering the standards of
proof in cases of atrocious crimes, by the maxim in at-
trocissimis leviores coniecturae sufficiunt et licet iudice
iura transgredi (“in very atrocious crimes light assump-
tions suffice and it is licit for the judge to transgrede
the law”). This approach was already dismissed by C.
Beccaria in the eighteenth century as a “cruel imbecili-
ty,” and contrary to the modern principles of due pro-
cess.

Deviations from investigative objectivity may
emerge in the following aspects of a case: selective
choice of the matter by extrajudicial criteria; prejudice
suspect-driven (as oppose to offence-driven); investiga-
tion design followed by a bias of corroboration (as op-
posed to objective testing of allegations by both corrob-
oration and falsification); speculative focus on the
intentions rather than the actions of the suspect; em-
phasis on the suffering of the victims while overlooking
the individual responsibility of the suspect; and use of
vague charges and liability concepts.

Feelings of outrage and demands for swift action
provoked by mass violence are understandable among
victims as well as among the general public. However,
investigators need to rise above such a pressing atmo-
sphere and conduct their work with strict objectivity
and respect for the guarantees of the accused, begin-
ning with the presumption of innocence. As it was ob-
served of the miscarriage of the Demjanjuk case: “the
fact that the charge involves the murder of 850,000 in-
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nocent people does not justify a reduction of the stan-
dards of meticulousness that in other circumstances
would be accepted as a normal requirement” (Wagen-
aar, 1988). To the contrary, the gravity of the case only
increases the responsibility of the investigating officer
and demands the highest standards of objectivity.

A Multidisciplinary Approach

Investigations of international crimes require an ap-
proach that can integrate various fields of knowledge,
from forensics to social sciences and information tech-
nology. Conventional investigative techniques are not
sufficient because of the distinctive features of the mat-
ter, which make it essentially different from the investi-
gation of common crime. This contradiction surfaced
in the investigations for the Tokyo trials, when FBI
agents were assigned to the prosecution in the belief
that their expertise would meet the challenges of the in-
vestigation. However, these agents lacked background
knowledge on Japanese society and institutions, and
thus were unable to understand the role of the suspects,
and ended up asking them for basic information.

The Office of Special Investigations (OSI) of the
U.S. Department of Justice (focused on Holocaust in-
vestigations) initially relied on police officers, only to
replace them progressively with historians through the
1980s. Similarly, the National Investigations Team for
War Crimes of the Netherlands abandoned the original
plan of 1998 to have a staft of police officers, after real-
izing that experts with advanced training and proper
contextual knowledge were indispensable. Neverthe-
less, important contributions have originated in the do-
main of domestic investigations the fields of forensic
sciences and criminal analysis, providing key physical
evidence and mastering large volumes of data with ad-
vanced technological tools.

Mutual support between criminal proceedings and
social research has been the rule in every major investi-
gation of international crimes. The Armenian genocide
had among its initial reporters historian A. J. Toynbee,
whereas subsequent historiography on the issue has re-
lied substantially on judicial records. The first historio-
graphic wave on the Holocaust in the 1950s and 1960s
(Ritlinger, Hilberg, Poliakov and others) used the evi-
dence and findings of the Nuremberg trials. Those au-
thors in turn were utilized by the interrogators of Eich-
mann and contributed themselves as witnesses for a
number of trials. This tradition of cooperation has con-
tinued with different national commissions, as well as
in the United Nations ad hoc tribunals, who utilized a
number of historians and social scientists in their in-
vestigation teams. Descriptive statistics, based on medi-
cal records or victim statements, have been utilized to
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measure the volume and profiles of victimization, since
the Crimean War (1854-1855) and World War I, up
to the Guatemala and Peru Truth Commissions, ICTY
(International Criminal Tribunal for the Former Yugo-
slavia) and the victimization of children in Uganda.

Concerning nonjudicial reporting, there is a whole
field of research comprising reports by human rights
organizations, Ombudsman offices, state supervision
organs, immigration agencies, and parliamentary or
truth commissions. The works of these bodies of enqui-
ry may anticipate and enable criminal investigations, as
happened in the cases of the Armenian genocide,
Nuremberg (preceded by the UN War Crimes Commis-
sion), the Argentinean juntas trial (CONADEP, Nation-
al Commission on the Disappearance of Person), ICTY
(UN Commission of Experts), Guatemala (UN Com-
mission for Historical Clarification and Commission
for the Recovery of Historical Memory), and East
Timor (Commission of Inquiry and International
Committee of Inquiry). The contributions of non-
governmental organizations are particularly important,
as they often pioneer the investigative effort and man-
age to achieve remarkable results with limited re-
sources.

Intelligence agencies have also made investigative
contributions, when appropriately instructed to this ef-
fect. Antecedents are known since the reports of British
military intelligence on the massacres of Armenians. A
case in point is the contribution to the Nuremberg pro-
ceedings of the Research and Analysis Branch of the
U.S. Office of Strategic Studies. The investigations re-
lated to the former Yugoslavia have also been assisted
by a number of intelligence agencies, such as the Bosni-
an Agency for Information and Documentation.

Last but not least, local expertise is indispensable
in interpreting the relevant information in its authentic
social context. In the Nuremberg investigations this
expertise was integrated through a number of analysts
familiar with the German society and institutions (no-
tably F. Neuman, Chief of Analysis). International tri-
bunals have taken different approaches on this matter;
while the prosecutor of the ICTY was reluctant to inte-
grate local officers for reasons of impartiality and secur-
ity, the prosecutor of the SCSL (Special Court Sierra
Leone) has relied on national investigators acquainted
with the relevant society and conflict.

Disregard Simplistic Explanations

The easiest and most impressionistic explanations of
international crimes need to be discarded: the criminal
usually is not a psychopath, command structures are
never perfect, and the crimes are not the mere result of
ideology or a flawlessly planned course of action. Un-
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A Canadian forensics expert brushes off a bone found at a mass
grave site in Vlastica, Kosovo, on June 30, 1999. Thirteen
victims, killed in the end of April during the NATO bombing
campaign, were found in this bulldozed house.[AP/WIDE WORLD
PHOTOS]

fortunately for the investigating officer, the events are
usually much more difficult to explain and prove than
in other cases. The criminals, particularly at the leader-
ship level, tend to be “terribly and terrifyingly normal”
(as Hannah Arendt said of Eichmann). Ideology may be
one of the criminogenic factors, but it is rarely a deci-
sive one. Command structures are fluid phenomena
with frequent anomalies that “cannot be understood in
isolation” (in the words of M. van Creveld), which
obliges one to employ a complex contextual analysis of
their de facto functioning. And no matter how much
prosecutors like reductionist conspiracy theories,
waves of violence over extended periods of time are
most often the result of complex decision-making pro-
cesses, conflicting interests, and unexpected factors.
For investigative success, it is best to discard simplistic
conceptions, and to face the complexity of these phe-
nomena with the appropriate human and material re-
sources.
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The Centrality of Analysis

The tension between operations (collecting evidence)
and analysis (evaluating and integrating it) is inherent
to any criminal investigation and evolves around the
basic question of “do we have enough evidence?”
which can only be addressed through systematic analy-
sis of what has been collected. This then typically
prompts the question “Do we use our limited time and
resources to analyze or to collect?”

The imagination of the lay audience may be cap-
tured by the picture of an investigation led by an opera-
tional strike force moving hurriedly to the scene of the
crime to seize the evidence and deliver a “tough” and
prompt response. In reality, an operations-led model
tends to cause lack of focus and a certain evidentiary
hypertrophy, a situation where there is more informa-
tion than is manageable, of lower quality than is need-
ed. The alternative is an analysis-led model, where the
purpose of analysis is not just to support field opera-
tions, but rather to design and guide a focused collec-
tion process.

Experience indicates that systematic analysis must
be central for a successful and cost-efficient investiga-
tive cycle. Some surveys of agencies investigating non-
organized crime suggests an average ratio of one ana-
lyst to twelve investigators, while the Office of the
Prosecutor of the ICTY reached a ratio close to one ana-
lyst to two investigators, and the relative weight of
analysis is intended to be even greater for the ICC in-
vestigations.

Focus on Specific Intent and Contextual Elements
The legal definitions of genocide and crimes against hu-
manity include elements that operate as qualifiers of
gravity and restrictors to limit international jurisdic-
tional intervention to extraordinarily offensive crimes.
These are mainly the specific intent (for genocide) and
the requirement of widespread or systematic commis-
sion and civilian condition of the victims (for crimes
against humanity). Such elements are the hallmark of
these international crimes, and usually the most diffi-
cult ones to investigate and to prove.

The specific intent of genocide is rarely manifested
explicitly, and international jurisprudence has ac-
knowledged that it can be inferred from the material
events and circumstantial indicia. Concerning the
elements specific to crimes against humanity, systema-
ticity refers to aspects of organization and modus ope-
randi, as well as to the functionality of the crime vis-a-
vis predetermined objectives. The widespread require-
ment is essentially a matter of scale, for which there is
no clear quantitative threshold; however some parame-
ters can be inferred from international jurisprudence.
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There is an ontological issue in proving the widespread
scale, in that it requires ascertaining if a series of events
do in fact constitute a single coherent entity, or if they
are instead multiple autonomous entities. Objective an-
swers to these aspects draw on crime pattern analysis,
which is the set of analytical techniques utilized to
identify significant correlations among large series
of events (including systematic categorizations and
statistics).

Documentary Evidence

Reasons of probative value (quality and reliability of
the evidence) procedural economy (easier and faster to
handle) and security (to reduce the exposure of wit-
nesses) advise prioritizing documentary evidence. In
cases of criminal orders and related records, documents
may be the corpus delicti itself, the instrument that
materialized the crime and ultimate proof of its com-
mission (as Vahakn N. Dadrian has observed regarding
the documentary records of the Armenian genocide).

In Nuremberg, prosecutor Robert Jackson planned
from the beginning to rest his case on documentary evi-
dence and gave instructions to gather “documents such
as military or political orders, instructions, or declara-
tions of policy which may serve to connect high per-
sonalities with the actual commission of crimes.” The
Nuremberg judgment stated explicitly the importance
of documentary evidence and quoted a whole range of
original Nazi documents, from Hitler's Mein Kampf to
different orders for the killing of prisoners and civil-
ians. Compared to Nuremberg, in the Tokyo Trials
documentary evidence was less significant because Jap-
anese forces were more successful in the destruction of
their documents. Similarly, documentary evidence was
remarkably more relevant to ICTY than to ICTR (Inter-
national Criminal Tribunal for Rwanda).

At the litigation stage the authenticity of the docu-
ments is often an issue in contest. The U.S. OSI in the
1980s systematically used Nazi archival records from
various states. When confronted with evidence origi-
nating from the USSR, the accused often alleged that
documents had been manipulated by the KGB and
made necessary the use of different forensic methods
to test their authenticity (generally with positive re-
sults). Similar allegations have been made in the hear-
ings of the ICTY regarding documents tendered by the
prosecutor, who most often has succeeded at proving
their authenticity through testimony of the analysts
who collected them and through evidence of their in-
ternal and contextual consistency.

Witnesses and Evidence Sampling
Witnesses are the soul of the proceedings. Without
them the human suffering that originated the whole ju-
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dicial effort could not be appreciated. Nevertheless, dif-
ficult decisions need to be made to limit and select the
number of witnesses that can be considered, for prag-
matic reasons related to limited court-time and re-
sources, security, and the problems of secondary vic-
timization and witness fatigue. It is best to anticipate
these constraints from the beginning of the investiga-
tion, in order to optimize the choice of witnesses, and
to focus on the most significant ones.

Such selection calls for careful design, in a way
similar to the techniques of sampling in social empiri-
cal research, so that a subset of evidence can provide
a valid representation of the whole universe to be
proved. In the case of the Argentinean junta trials,
prosecutor L. Moreno (who was in charge of investiga-
tions in 1984 and in 2003 was appointed the first ICC
prosecutor) choose 700 individual cases from the Na-
tional Commission on the Disappeared (CONADEP)
data with the aim of representing a scope of several
thousands of victims of “all armies, of all periods, and
the whole country.” Typically, at the litigation stage the
defense will try to challenge the validity of the sample,
arguing that the evidence in question is not representa-
tive, but rather anomalous or exceptional, which high-
lights the need for strict methodology and objectivity
in the process of choosing the witnesses.

The Importance of Insider and

International Witnesses

Experience indicates that insiders and internationals
are among the most valuable witnesses. The former are
important because of their ability to establish the inti-
mate de facto functioning of the criminal apparatus,
and the latter because of the panoramic knowledge of
criminal patterns and their enhanced credibility (par-
ticularly before international judges).

Insiders were already considered in the Ottoman
investigations. There was, for example, General Vehib,
who gave testimony on the assassination of some two
thousand Armenians and his knowledge about a broad-
er scheme of extermination. International witnesses
have been used in many cases, from the missionaries
that testified in Tokyo about “the rape of Shanghai,” to
numerous similar witnesses that have appeared before
the chambers of the ICTY and ICTR (including field
workers of NGOs and international organizations,
journalists and peacekeepers). Often the testimony of
these witnesses is supported by the reports that they
produced at the relevant time (a technique already uti-
lized in the Tokyo Trials and greatly exploited before
the ad hoc tribunals). However, some organizations are
reluctant to authorize the testimony of their officers for
reasons of confidentiality and security.
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Interviewing an insider or a suspect is a particular-
ly difficult task, and often one with controversial re-
sults. In Nuremberg Nazi officers were initially interro-
gated with a highly formal and confrontational
approach, conducted by attorneys through interpreters.
This was soon replaced with a friendly and informal ap-
proach trusted to a team of native speakers who inter-
acted with the interviewees in German, which proved
more effective. In the case of R. Hoss (the Auschwitz
commander), the officers that conducted his first inter-
rogation in Poland were convinced of his sincerity,
while subsequent research proved that they had failed
to distance themselves sufficiently from the inter-
viewee, and Hoss had been fairly truthful concerning
the crime as such, but had lied systematically concern-
ing his own role.

The interrogation of Eichmann was conducted by
a German-born person, who communicated with the
accused in German and was assisted by a team of offi-
cers from all the different countries relevant to the case.
Initially they encountered a very common problem in
this type of interviews, which was that the interviewee
was more well-versed in the subject than they were,
and hence was in a position to control the exchange.

Some historians have observed that the interroga-
tors imposed some preconceptions on the Nazi organi-
zations, through a series of leading questions that pre-
vented more objective findings. In the case of General
M. Carmel, his denial of any responsibility concerning
massacres and mass expulsion of Palestinians in 1948
was disproved years later when the researcher who in-
terviewed him (Benny Morris) could gain access to the
relevant documentary evidence.

The cases above exemplify the problems of cogni-
tive control, leading questions, and language issues, as
well as the untrustworthy behavior of the suspects, that
are all too common in every investigation and the inter-
national tribunals have faced in numerous occasions.
The solutions typically result from a measure of team-
work to master the broad and complex issues at stake.
In this way, investigators can establish a distance from
the interviewee, and prevent any bias caused by empa-
thy, confronting the interviewee as much as possible
with documentary evidence, and keeping a literal re-
cord of the statement, to assure utmost accuracy and
to be able to confront the source.

Security Needs

Most often international crimes are caused by powerful
organizations that may remain active and will have an
interest in sabotaging the investigations through means
of intimidation or outright attack. For this reason, the
requirements of security for the witnesses, the investi-
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gating personnel and the evidence need to be anticipat-
ed and duly handled. Witnesses are likely to ask for
protective measures as a pre-condition to collaborate,
in which case the investigating officer has to first of all
not promise or create unrealistic expectations beyond
the available means, and then assess carefully the mer-
its of such request, because protection measures are al-
ways subject to constraints of procedure and resources.

Witness protection programs have developed since
the 1980s, most typically for insiders in cases of orga-
nized crime, in Italy (for the mafia “pentiti”), the Unit-
ed States, and other countries. Similar programs have
been established by the UN ad hoc tribunals, also fo-
cused often on insiders or particularly vulnerable wit-
nesses. In Colombia the national witness protection
program devotes much of its work to cases related to
armed groups. In one notorious case in 2001, a former
member of a paramilitary group was located and killed
in spite of being under the strictest level of protection
granted by the national prosecutor. Measures to protect
the identity of the witnesses during proceedings have
been used frequently, among others, by the ad hoc tri-
bunals, and war crimes cases in Colombia but, as a mat-
ter of due process, they will need to be reconciled with
the rights of the accused to know the identity of the ac-
cusing witnesses.

SEE ALSO Evidence; Forensics; International
Criminal Court; International Criminal Tribunal
for Rwanda; International Criminal Tribunal for
the Former Yugoslavia; Mass Graves;
Nongovernmental Organizations; War Crimes;
World War 1 Peace Treaties
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Iran

The turbulent history of modern Iran begins with the
fall the Qajar dynasty’s traditional polity in 1925, fol-
lowed by the westernizing policies of Reza Shah and
Muhammad Reza Shah, who ruled until the Islamic
revolution in 1979. The revolution introduced a new
ruler, Ayatollah Khomeini, who created an Islamic re-
public that was a hybrid of tradition and modernity.

The Qajar Shahs had ruled autocratically in a tradi-
tional Iran where due process of law was unknown and
punishment was swift, involving physical torment and
at times violent death. Hardly anyone was sentenced to
prison. Torture was a part of the process by which the
guilt of the accused was established. With the arrival
of European-style “modernity,” the Pahlavi dynasty
adopted new policies. Reza Shah, who ruled from 1926
to 1941, created a centralized administration, a stand-
ing army, a police force for cities, and a gendarmerie
for the countryside. In the absence of legal safeguards,
however, these paraphernalia of a modern state were
abusive of the rights of citizens.

The state built prisons and created the category of
political prisoners. The new elite who employed West-
ern-designed instruments of power without much hesi-
tation, were much more distrustful of Western-style
safeguards such as constitutional limits of authority,
representative assemblies, individual liberties, and due
process of law. The Shah felt comfortable with adopting
Western instruments of power for he did not see them
as a cultural imposition much different from what was
known in the past. Their safeguards, however, were re-
jected as Western cultural intrusions. The same selec-
tive borrowings in the interests of those who wield
power have continued under the Ayatollahs into the
twenty-first century.

Under Reza Shah, the number of political prisoners
was small, although a few men were murdered for po-
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litical reasons. However, political and economic abuses
of the modernizing elite generated resentment among
the country’s relatively small, modern middle class.
Thus emerged a counter elite of nationalistic and popu-
list persuasions. The ensuing political confrontations
did not create an evolutionary process toward a more
democratic state. Instead, they increasingly engendered
political violence. As the severity of the challenge in-
creased, so did the use of torture and execution. At the
beginning of this process under Reza Shah, the con-
frontations lacked the intensity that they later assumed
under his son, Mohammad Reza Shah. The latter’s rule,
in turn, appears far less violent when compared with
what awaited the people under the Ayatollahs. There
seems to be a correlation between the increasing com-
mitment to conflicting ideologies and the escalating
level of violence.

Faced with the state’s forceful modernization of ed-
ucational norms and the Westernization of the public
space (e.g., the removal of the veil), traditionalist Shiite
clerics offered some resistance. This was put down with
little killing and a relatively minimal use of torture.
When a group of Marxists arose in 1938 to present a
secular challenge, the state charged them with anti-
state sedition. None of them was executed, and after
the initial harsh interrogations, accompanied by the use
of physical pressure, the prisoners settled into routine,
monotonous prison life. Iranian prisons lacked the bru-
talities that were associated with military dictatorships
throughout the Third World in the second half of the
twentieth century. The regime did not torture its im-
prisoned opponents. In the words of historian Ervand
Abrahamian, the regime “was more interested in keep-
ing subjects passive and outwardly obedient than in
mobilizing them and boring holes into their minds.
Reza Shah had created a military monarchy—not an
ideologically charged autocracy” (1999, p. 41).

After Reza Shal’s abdication in 1941, the country
experienced a period of political openness, during
which the influential leftist Tudeh Party (“Masses”
party) was formed. The CIA induced a coup in 1953
that brought the almost-deposed Mohammad Reza
Shah back to Iran, but which also ended the period of
openness, forfeiting the possibility of a gradual demo-
cratic process. The leftists were prosecuted without due
process of law and were subjected to torture. Overall,
whatever mistreatments and physical abuses the na-
tionalists and leftists experienced from 1953 to 1958,
these proved to be only a dress rehearsal for the array
of state-sanctioned tortures that were imposed in the
1970s.

Both Mohammad Reza Shah and his opponents be-
came increasingly ideological. The Shah’s new doctri-
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In Washington, D.C., in the fall of 1978, demonstrators oppose the U.S. government’s backing of Mohammed Reza Pahlavi, Shah of
Iran. The hoods conceal their identities from SAVAK, the Iranian intelligence agency that had strong ties to the CIA. [OWEN FRANKEN/
CORBIS]

naire drive to recreate the greatness of ancient Persia
moved him far away from the liberal tendencies of
modernization theory and into the intolerant impulses
of single-party authoritarianism. Across the deepening
ideological divide of the 1970s, the apparently overcon-
fident Shah faced a new generation of leftist activists
whose political leanings were enmeshed in the rising
tide of revolutionary movements throughout the Third
World. Young and inexperienced, these activists an-
nounced their arrival on the political scene with a
marked militancy in the mid-1970s, when the Shah’s
administration was being hailed as a model of progress
by his conservative backers in Washington. Neverthe-
less, the number of dissidents and the range of their ac-
tivities remained relatively small, compared with what
was being seen in some Latin American countries at the
time. By the time that the country was going through
the seismic political changes that led to the Islamic Re-
public in 1979, some 400 guerrillas had lost their lives,
and hundreds of others were imprisoned and tortured.

The Shah’s political police, known by the acronym
SAVAK, was designed to strike fear in the hearts of the
regime’s young opponents. A new generation of tortur-
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ers creatively honed their craft. It appeared as if SAVAK
was deliberately flaunting its brutality. Tehran’s Evin
Prison symbolized SAVAK’s merciless image. It is not
clear how much of SAVAK’s brutality actually occurred
and how much was the result of the deliberately culti-
vated image of SAVAK violence or the creative allega-
tions of political opponents. In the end, the brutality
and the reputation of SAVAK fed upon each other.

Torture was used to extract confessions and recan-
tations. More significantly, torture began to cast a dark
shadow over the lives of the leading activists. The tor-
ture-induced confessions, broadcast nationally, were
meant to break the resolve of the activists and dissuade
university students from entering the forbidden politi-
cal arena. In many cases, however, it had the opposite
effect. In this convoluted world, which would outlast
the dynasty and continue into the Islamic Republic,
having been tortured—and not any independent act of
bravery or a prolonged service to political causes—
became the arbiter of who would rise as heroes and
who would fall into infamy. Dying under torture creat-
ed real martyrs.
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Martyrs’ photos adorned the revolutionary banners
of the organizations that helped to overthrow the Shah
in 1979. In this time of confession and recantation,
Evin Prison linked the Shah’s regime with that of the
Ayatollah’s. Interestingly, the man who shaped the
prison life under the Ayatollah’s regime had been him-
self a prisoner in Evin during the Shah’s rule. When the
monarchy was overturned, the prison was quickly emp-
tied of the Shah’s opponents and packed instead with
high officials who had previously served the monarchy.

The Ayatollah presented his revolutionary state as
Islamic and thus unlike any other in modern history.
However, in the early years of the consolidation of the
Islamic Republic, many of human rights violations had
very little to do with Islam, or even with the politicized
clerics’ reading of it. The politically shrewd mullahs
moved aggressively to eliminate any real or imagined
challenges to the legitimacy of the newly established
state. Their actions corresponded with the revolution-
ary patterns that had been created by totalitarian states
elsewhere in the world. The mullahs merely added
their own Islamic terminology to rationalize actions
whose motivations lay in the realities of the contempo-
rary nation-state in the context of an illiberal political
culture. For political prisoners who crowded the pris-
ons in the 1980s, the judiciary was characterized by the
absence of justice, Islamic or otherwise.

Summary executions are the signature of all revo-
lutionary states, as are torture-induced confessions and
repentance. The tactics used by the Ayatollah’s mullahs
to extract information and to break the resolve of politi-
cal prisoners were thus almost identical to those used
by other revolutionary states, from the Stalinist Soviet
Union, to the U.S.—supported juntas in Latin American
countries during the cold war. The Islamic Republic’s
ideological fervor, however, was matched by an un-
precedented intensification of executions and torture,
and in their wake, many came to absolve the Shah of
his own unsavory record, which paled in comparison.

The young activists who opposed Ayatollah
Khomeini were ill-prepared for what awaited them in
prison. They based their expectations on their own ex-
periences in the Shah’s prisons, or on what they had
heard from previous generations of political prisoners.
The Shah’s tactics of repression offered no realistic
measure of what followed with the rise of Ayatollah
Khomeini to power, however. By 1985, approximately
thirteen thousand individuals who politically opposed
the Ayatollah had been executed.

In a creative interpretation of medieval Islamic
laws, the clerics found a way to justify torture as Islam-
ic Ta zir (“discretionary punishment” in Shi‘ite juris-
prudence). A prisoner who “lied” to interrogators
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could receive Ta ‘zir of as many as seventy-four lashes
until the “truth” was extracted. Many well-known indi-
viduals of all ideological persuasions were displayed on
national television giving “voluntary interviews”: con-
fessing, recanting, denouncing their past political asso-
ciations, and praising the Ayatollah as the “Leader of
the Islamic Revolution.” In these broadcasts, the mul-
lahs far out-performed the showmanship of the Shah’s
SAVAK. By extracting formal recantations, the clerics
intended to show that God was on their side, and that
history, with its teleological direction and ultimate des-
tiny, had vindicated them. Captives were forced to de-
liver a version of history that rendered them, prior to
their repentance and return to Islam, as the essence of
all evils, ancient and modern.

Thousands of rank and file activists whose “inter-
views” had no additional propaganda value, were none-
theless subjected to a crude combination of physical
torture, psychological pressure, Islamic “teachings,”
and public confession, all aimed at remolding their
thoughts and conscience. The Islamic Republic added
a new term with clear religious undertones to Iran’s
prison lexicon: Tawaban (singular tawab) were prison-
ers who had recanted. In fact, the clerics wished to turn
the entire secular population of Iran into tawaban. The
result was a severe violation of the right of political
prisoners to freedom of thought, conscience, and reli-
gion, as well as the freedom to hold opinions without
interference.

Prior to his death, Ayatollah Khomeini’s crowning
achievement was the prison massacre of 1988, unique
in the annals of the country’s brutalities. For reasons
not entirely clear, the Ayatollah decided to dissolve the
category of “political prisoners” by dispatching them to
death or setting them free. The political prisoners faced
an inquisition that had no proper judicial task other
than inquiring about their thoughts on Islam and the
central institution of the Islamic Republic. No consid-
eration was given to the prisoners’ alleged crimes or to
the sentences under which they had been serving since
the early 1980s. Instead, the inquisitors passed judg-
ment on the prisoners’ apostasy. Each prisoner was
asked, “Are you Muslim, and do you perform your
daily prayers.” The prisoners understood the true
meaning of the question: “Will you renounce your con-
science and live?” Many held fast to their beliefs, and
were hung the same day.

In the prisons, the prosecutors asked those who
had confirmed their faith in Islam to prove it by per-
forming the required daily prayers. If they refused, they
would receive twenty lashes for each of the daily five
sets of prayers—a total of one hundred lashes every
twenty-four hours. Both male and female prisoners
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were subject to this daily regimen of whippings. One
judge told the prisoners that the punishment for a fe-
male infidel was death under prolonged whipping. In
fact, however, the clerics treated women differently
from men. Men were considered responsible for their
apostasy and had to be killed. Women, on the other
hand, were not believed to be competent enough to
take total responsibility for their actions, so the clerics
would punish them with imprisonment until they re-
pented. Thus, one misogynist rule saved many
women’s lives. Female members of the Mojahedin—an
anti-clerical Islamic organization—were not so fortu-
nate. They were executed for continuing to support
their exiled leaders.

In contrast to the early years of the Ayatollah’s re-
gime, the executioners stopped publishing the body
counts for their daily activities in 1988. An official veil
of secrecy shrouded the ongoing massacre, and the rul-
ers denied that mass killings continued to take place in-
side the prisons. Many scholars accept the estimate of
4,500 to 5,000 dead for the entire country that year, al-
though some have alleged that the figure was much
higher—as many as 10,000 to 12,000. Opposition pub-
lications abroad, however, claimed a national death toll
of 30,000.

Like human rights violators in other ideological
states, the Islamic rulers of Iran engaged in extra-
judicial activities. Scores of intellectuals and journalists
were killed in this fashion. From 1990 onward, these
crimes were committed by members of the shadowy
groups who either worked for or were loosely associat-
ed with the Intelligence Ministry. These extrajudicial
actions made a mockery of the due process of law, even
when considered in terms of purely Islamic, or shari’ah,
law. Because of this, the Intelligence Ministry tried very
hard to conceal its murderous, extra-judicial actions
from the public. Even the reformist president, Khatami,
elected in 1997, was unable to put an end to these activ-
ities, although the intelligence officials became more
circumspect.

Although there were similarities between the Is-
lamic Republic and more secular authoritarian regimes
in their use of violence and repression, there were also
major differences that created new patterns of human
rights violations. These differences originated from the
invocation of shari ‘ah, or rather from the much larger
and loosely structured cultural habits and norms deriv-
ative of the shari ‘ah paradigm. One major new category
of human rights violations resulted from the re-
imposition of Islamic punishments such as flogging,
amputation, and stoning to death of adulterers and
common criminals.
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The Ayatollah’s revolution was Islamic, and the
majority of its victims were Muslim Iranians, but non-
Muslim Iranians suffered repression and persecution
unlike any in modern Iranian history. Iran’s Islamic tra-
dition recognizes followers of three monotheistic reli-
gions—Zoroastrianism, Judaism, and Christianity (Ar-
menians, Assyrians, and Chaldeans)—as people of the
book. The Islamic Constitution recognizes them, as
“the only religious minorities who, within the limits of
the law, are free to perform their religious rites and cer-
emonies and to act according to their own canon in
matters of personal affairs and religious education.” To
put it differently, they are free to perform their religious
rites and ceremonies, but only within the limits of Is-
lamic shari‘ah. Nonetheless, discrimination against
non-Muslim people of the book became blatant. A ma-
jority of each community saw no future for themselves
in Iran and left.

The largest religious community in Iran was not
named in the constitution, however. This was the
Baha’i, whose faith was never recognized in Iran, its
troubled birthplace. Because Baha'l were assumed to
have been Muslims before accepting their “false” reve-
lation, the Iranian Baha’is were considered to be apos-
tates. By omitting them from constitutional recogni-
tion, the clerics’ hoped to destroy the conditions
needed for their survival as a community with a distinct
religious identity. They attacked Baha’is on all possible
grounds and in all spheres of public life, from elemen-
tary education to professional occupations, from mar-
riage ceremonies to cemeteries. More than 200 of their
leaders were murdered. Although many fled the coun-
try, the community endured and survived the harshest
years of the 1980s.

By the beginning of the twenty-first century, Iran
had already defeated Islamic fundamentalism. A major-
ity of the people were patiently waiting for a nonviolent
institutional and legal transformation that would allow
the young population to experience personal freedoms
and a measure of democracy. The regime lost its Islam-
ic mooring and its institutions completed with each
other. The land of ancient Persia had lost the imperial,
monarchic facade that was once a source of national
pride.

SEE ALSO Baha’i; Kurds
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Iraq

Iraq has experienced a turbulent history during the
twentieth and early twenty-first centuries, during
which the country has witnessed invasions, military oc-
cupations, independence, violent regime changes, war,
genocide, and gross human rights violations. Iraq’s re-
cord on human rights abuses, war crimes, crimes
against humanity, and genocide during this period has
been among the most abysmal throughout the Arab
world and the regions of southwest Asia. This was true
especially after the seizure of power by the Ba’th Party
in 1968, and the subsequent totalitarian regime of Sad-
dam Hussein from 1979 to 2003. The significance of
this fact looms large not only for Middle Eastern histo-
ry but for global history as well.

Ba’th Party Rule

Most of the gross violations of human rights and digni-
ty committed in modern Iraq were perpetrated when
the Arab Socialist Renaissance (Arabic: Ba’'th) Party was
in power. The Ba'th was a pan-Arab nationalist party
founded in Syria in the mid-1940s, whose message
soon spread to other Arab countries in the Fertile Cres-
cent, including Iraq. Its slogans were “Unity, Freedom,
Socialism” and “One Arab Motherland, with an Eternal
Mission.” Ba’thism was dedicated to effecting Arab
unity, fighting imperialism and Zionism, and achieving
domestic social justice. Its vision of a non-Marxist,
“Arab” type of socialism, national unity, and ethnic
destiny represented a type of Middle Eastern fascism,
something certainly magnified by the leadership cults
established in the two repressive regimes it eventually
established: in Syria since 1963, and in Iraq briefly in
1963 and thereafter from 1968 to 2003. These two
Ba’thist regimes—ironically, considering their advoca-
cy of pan-Arab unity, bitter rivals—pursued a highly
nationalistic pan-Arab ideology in countries that, al-
though largely Arab, contained significant numbers of
non-Arabs.

Iraq has long been the abode of a number of ethnic
and religious groups. The southern half of the country
has been home to Arabs who practice the Shi'ite branch
of Islam. Although Shi’ites are a small minority in the
wider Islamic world, they constituted 60 percent of the
population of Iraq by the end of the twentieth century.
Central Iraq hosts Arabs practicing the Sunni branch of
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Islam, approximately 20 percent of the population. Al-
though fewer in number than the Shi’ite Arabs, regimes
based in Baghdad that have held political sway in the
region for centuries have always been led by Sunnis.
Northern Iraq has long had a particularly heteroge-
neous population. In addition to Sunni Arabs, the
mountainous northern regions feature a large number
of Kurds. Between 15 and 20 percent of the population,
Kurds are Sunni Muslims who are ethnically and lin-
guistically distinct from Arabs. Other religious and eth-
nic groups in the north include small numbers of Kurd-
ish Shi’ites and Yezidis, Assyrian Christians, and
Turkoman. Iraq also counts among its residents small
populations of Chaldean Christians (Assyrian Catho-
lics), Sabeans, and Armenian Christians. Iraq was home
to an ancient Jewish community for millennia as well,
although the vast majority emigrated from 1950 to
1951.

Saddam Hussein (1937-) was the main figure be-
hind the 1968 Ba’thist coup in Iraq, and formally added
the presidency to his party leadership portfolio in July
1979. He immediately gave an indication of his brutal
methods of maintaining his absolute rule by purging
and executing a number of leading Ba’thists whom he
considered rivals. For the next two decades Saddam re-
duced the Ba’th Party to an instrument of his personal
rule and used the myriad intelligence forces he oversaw
to intimidate and eliminate rivals and anyone else he
deemed a threat, including entire categories of people.
Thousands were arrested, executed, or simply disap-
peared from 1979 to 2003. Beyond this, Saddam’s re-
gime practiced ethnic genocide against the Kurds, tried
to “Arabize” the northern region around Kirkuk, and
directed whole-scale oppression against Shi’ite Arabs.
Estimates as high as 300,000 have been proposed for
the number of persons killed by Saddam’s regime. Be-
yond that, Saddam exported his brutality when Iraqi
forces committed war crimes and/or crimes against hu-
manity during the Iran-Iraq war of 1980 to 1988, and
the occupation of Kuwait of 1990 to 1991.

The Kurdish Genocide

No one specific group suffered more under Saddam’s
rule than the Kurds. The Iraqi state began armed action
against Kurdish nationalists in 1961, before the Ba’th
came to power. The bulk of the fighting against the in-
surrection, which lasted until 1975 and flared up again
thereafter, however, came while the Ba’th was in power.
In July 1983, the regime arrested 8,000 males from the
Barzani family, which has produced the leading figures
in the Kurdish national movement over the decades.
They were deported to southern Iraq and presumably
murdered. In the spring of 1987, as Iraqi fortunes were
improving in the long Iran—Iraq war of 1980 to 1988,
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Halabja, 1988. Kurd victims of Iraq gas attack. [AP/WIDE WORLD PHOTOS]

Iraqi forces launched a renewed offensive against the
Kurds, who had been supported by Iran at various peri-
ods during the insurrection. The government created
“forbidden areas” in the north to deny sanctuary to
Kurdish peshmergas (fighters; literally, “those who face
death”). Large-scale deportations removed thousands
of villagers. At least 700 villages were demolished. Any
human or animal remaining in the “forbidden areas”
was subject to death. It was during this campaign that
the first documented Iraqi uses of chemical weapons
inside Iraq occurred. The first incident was an attack
on a Kurdish political party headquarters in Zewa
Shkan on April 15, 1987, followed the next day by
chemical strikes in the villages of Balisan and Shaykh
Wasan.

Yet it was the Ba'thist regime’s 1988 Anfal cam-
paign against the Kurds that rose to the level of geno-
cide according to international observers. Taking its
name from a chapter entitled “Anfal” (Arabic: “spoils”)
in the Koran, Anfal was a massive counterinsurgency
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campaign following up on the similar efforts of 1987.
It once again sought to deny large portions of Kurdistan
to the peshmergas by deporting and/or killing the areas’
inhabitants and destroying their villages. Anfal consist-
ed of eight military offensives launched between Febru-
ary 23 and September 6, 1988 as the Iran-Iraq war was
concluding. Although it was dependent on state institu-
tions for its execution, the campaign was a Ba’th Party
operation. The person responsible for supervising the
genocide, below Saddam Hussein himself, was his cou-
sin and party stalwart, Ali Hasan al-Majid (1941-). De-
cree No. 160 of March 29, 1987 placed all state and
party apparatuses in the north under al-Majid, secre-
tary of the Ba’th Party’s Northern Bureau Command,
for the purpose of carrying out the Anfal campaign.
This included the military, military intelligence, gener-
al intelligence, Popular Army, and pro-regime Kurdish
jahsh militia. Most of the Anfal campaigns were un-
dertaken by army units subsumed under al-Majid’s
command: the Iraqi army’s First Corps, based at Kir-
kuk, commanded by Lieutenant General Sultan
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Hashim Ahmad al-Jabburi Ta’i (1944?-), and the Fifth
Corps based at Irbil, commanded by Brigadier General
Yunis Muhammad al-Zarib. When the fifth Anfal that
began in May stalled, the Office of the President or-
dered operations renewed—indicating Saddam’s per-
sonal involvement in the execution of the campaign.
According to Human Rights Watch, a total of 115 Iraqis
may have had criminal responsibility for the genocide.

The ethnic dimensions of the Anfal campaign were
clear. It was preceded by a national census held on Oc-
tober 17, 1987. All persons in Iraq were required to reg-
ister themselves according to ethnicity, either “Arab” or
“Kurd.” Those refusing to “return to the national
ranks” and be counted, which in effect meant those
Kurds living in areas under peshmerga control who did
not participate, were classified as “deserters.” Thereaf-
ter, entire areas deemed outside the “national ranks”
and containing “deserters” were designated “forbidden
areas” and subject to “collective measures.” These mea-
sures included military sweeps through the areas, fol-
lowed by mass deportations and the demolition of vil-
lages. Any person or animal thereafter found in a
“forbidden area” was to be killed. Many Kurdish males
rounded up in the operations were later taken away,
shot, and buried in mass graves by uniformed execu-
tion squads. It is surmised that these squads were made
up of party members, among others.

By September 6, 1988, when the government de-
clared an amnesty, an estimated 2,000 Kurdish villages
had been depopulated and destroyed, although some
figures are higher. Conservative estimates place the
death toll at 50,000, but most put the count higher, in
the range of 100,000 to 182,000. Ali Hasan al-Majid
himself later suggested that “no more” than 100,000
Kurds were killed. Mines were sown in many destroyed
localities to prevent reinhabitation. Middle East Watch
also has determined that Iraqi forces attacked at least
sixty villages with chemical weapons during Anfal. The
worst and most famous massacre occurred in a town,
not a village: the March 16, 1988 chemical attack on
Halabja. Somewhere between 3,200 and 5,000 Kurds
were killed there with mustard gas (a blistering agent)
and Sarin (a nerve agent).

The memory of Anfal prompted the flight of hun-
dreds of thousands of Kurds into the mountains after
the failed Kurdish uprising of March 1991, and drew
calls for global action. UN Security Council Resolution
688 condemned the “repression” of the Kurds and
other Iraqis on April 5, 1991. On April 10 the United
States created a “no fly zone” north of the 36th parallel,
forbidding Iraqi military aircraft from operating there.
The “safe haven” for the Kurds announced by the Unit-
ed States seven days later eventually turned into what
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was called the Kurdish Autonomous Zone, protected by
United States and other troops, in which a Kurdish Re-
gional Government began functioning in July 1992.

Persecution of the Shi’ites and Marsh Arabs
Although ostensibly a secular party, the Ba’th Party in
Iraq long drew its support from, and based its rule on,
the country’s Sunni Arab population, just as had previ-
ous regimes in the country. The Shi’ite community was
subject to persecution. In July 1974, the regime arrest-
ed dozens of Shi'ite clerics and executed five of them.
The oppression worsened during Iraq’s long war with
Shi’ite Iran. The government expelled between 350,000
and 500,000 Shi’ites to Iran in the 1980s because of
their alleged Iranian origin; approximately 50,000
other men were arrested, many of whom simply disap-
peared. The Shi’ite uprising of March 1991 was brutally
suppressed and led to even more extreme measures.
Mosques and seminaries were closed. Leading Shi'ite
clerics like Ayatullah Muhammad Sadiq al-Sadr
(1933-1999), Ayatullah Murtada al-Burujerdi (1931-
1998), and Ayatullah Mirza Ali al-Gharawi (1930-
1998) were later assassinated as well, almost certainly
by Ba’thist agents. Security Council Resolution 688 of
1991 condemned the attacks on the Shi’ites as well as
those against the Kurds. The United States, Britain, and
France later began enforcing another “no fly zone” over
Iraq south of the 32nd parallel (later expanded to the
area south of the 33rd parallel.

In addition, the government moved against the
Shi’ite Marsh Arabs and the unique ecosystem where
they lived in south-central Iraq. These Arabs, called the
Ma’dan, numbered some 250,000 in 1991. They lived
in the marshlands between the Tigris and Euphrates
rivers, the Middle East’s largest wetlands area. In addi-
tion to forced imprisonment, killings, and disappear-
ances, the Ma’dan faced forced deportations from the
marshlands into government-built settlements. Only
40,000 remained in their ancestral lands by the late
1990s.

The government also initiated a massive program
to drain the marshes. A document later captured enti-
tled “Plan of Action for the Marshes,” dated January 30,
1989, refers to an earlier 1987 plan approved by Sad-
dam himself—another indication of the dictator’s per-
sonal involvement in these crimes. While claiming it
was implementing earlier plans to reclaim land that
dated to 1953, the government undoubtedly was trying
to deny shelter to antiregime Shi’ite guerrillas and army
deserters that the marshes had provided. The UN Envi-
ronmental Program has estimated that 90 percent of
the marshes had been destroyed by the late 1990s, con-
stituting a major international ecological disaster.
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War Crimes in the Iran-Iraq War and in Kuwait
Saddam ordered the Iraqi army to attack Iran in Sep-
tember 1980, precipitating the twentieth century’s lon-
gest conventional war. Iraq used chemical weapons
against the numerically stronger Iranian forces
throughout the war, in violation of the 1899 Hague
Declaration IV, 1907 Hague Convention IV, and 1925
Geneva Protocol. (Iran responded with its own chemi-
cal attacks, but on a smaller scale than Iraq.) The Unit-
ed Nations launched an investigation, and the Security
Council condemned the use of chemical weapons in
the fighting, without specifying by whom, in March
1984, and again in September 1988.

Iraqi forces carried out a number of war crimes
against Kuwaitis during their occupation of Kuwait
from August 1990 to March 1991, including torture,
rape, killings, looting, theft of cultural property, execu-
tions, and disappearances. An estimated 1,000 Kuwaitis
were killed during the occupation, and an additional
600 remain unaccounted for after having been taken
away by retreating Iraqi forces. A 1992 U.S. Defense
Department study found Iraq guilty of sixteen viola-
tions of the laws of war during the occupation of Ku-
wait and the subsequent Gulf War. The Kuwaiti gov-
ernment also compiled extensive documentation on
Iraqi war crimes.

Prosecution

United States and British forces invaded Iraq in March
2003 and Saddam’s rule in Baghdad quickly collapsed.
United States forces began rounding up high-ranking
Iraqis suspected of war crimes, genocide, and crimes
against humanity. They captured Ali Hasan al-Majid on
August 19, 2003. Saddam himself evaded arrest until
December 14, 2003. Saddam and eleven others, includ-
ing al-Majid, former Deputy Prime Minister Tariq Aziz
(1936-), and former Vice President Taha Yasin Rama-
dan al-Jazrawi (1938-), were arraigned before an inves-
tigative judge of the Iraqi Special Tribunal for Crimes
Against Humanity on July 1, 2004. Lieutenant General
and former Defense Minister Sultan Hashim Ahmad al-
Jabburi Ta’i, commander of the army’s First Corps dur-
ing Anfal, were also captured by coalition forces and
could stand trial in the future.

Conclusion

Iraq under Saddam Hussein and the Ba’th represented
the most brutal and totalitarian regime anywhere in the
Middle East during the last decades of the twentieth
century, as well as one of the worst such regimes any-
where on earth. The scope and scale of the human
rights abuses, war crimes, crimes against humanity,
and genocide committed by the Ba'thist regime were ri-
valed only by the fastidious bureaucratic measures and
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records used to execute and document them, as well as
by the megalomaniacal ego of Saddam Hussein himself.
His downfall not only opened a new chapter in Iraq’s
history but paved the way for what likely will be the
most sensational human rights trial of the early twenty-
first century.

SEE ALSO Gas; Kurds; Saddam Hussein; Safe Zones
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Irving, David, Libel Trial of

On January 11, 2000, a libel trial opened in the British
High Court. The plaintiff was David Irving, a British au-
thor of more than twenty books on World War II and
Nazi Germany and its leadership. The defendants were
the American academic Deborah Lipstadt and her pub-
lisher, Penguin Books. In Denying the Holocaust (1993),
Lipstadt provides a comprehensive overview of the
multifaceted phenomenon of Holocaust denial, the at-
tempt to deny that the Nazis planned and carried out
the systematic murder of six million Jews and others.
She identifies Irving as “one of the most dangerous
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spokesman for Holocaust denial” (1993, p. 181). She
further charges that “familiar with historical evidence,
he bends it until it conforms with his ideological lean-
ings and political agenda” (1993, p. 181). In 1996 Lip-
stadt was one of many who successfully lobbied against
the publication of Irving’s biography of Joseph Goeb-
bels, the Nazi minister of propaganda. The publisher,
St. Martin’s Press, ended up pulping all printed copies
of the book. Irving was enraged and decided to take re-
venge by bringing suit against Lipstadt, claiming not
only that her description of Irving had been libelous,
but also that she was pursuing a “sustained, malicious,
vigorous, well-funded and reckless world-wide cam-
paign of personal defamation” (van Pelt, 2002, p. 64).

Irving’s involvement with Holocaust deniers came
in the wake of the publication of Hitler’s War (1977),
in which he argues that although the Holocaust, as gen-
erally understood, occurred, Hitler had neither real or
direct responsibility for what happened nor knowledge
about it. This thesis attracted the attention of hard-core
deniers such as Robert Faurisson in France and Ernst
Zindel, a German residing in Canada. Both recognized
that the denial of the Holocaust, or revisionism as they
called it, suffered from the fact that no historian had
ever endorsed its position. They saw an opportunity to
bring the well-known Irving to their cause. In 1988
they succeeded.

That same year Ziundel went on trial in Toronto for
publishing material that, among other issues, denied
the existence of gas chambers at Auschwitz to murder
human beings. In defense of this charge, Ztundel re-
cruited on the advice of Faurisson, a consultant on the
design of execution facilities in the United States, Fred
Leuchter. He was subsequently dispatched to Ausch-
witz, where he took some samples from various parts
of the architectural remains of Auschwitz and analyzed
them for the presence of residual cyanide. Leuchter
then authored a report in which he stated that there
had never been any gas chambers at Auschwitz.

The judge in the Zundel trial declared the report
inadmissible, citing Leuchter’s lack of relevant exper-
tise, but Irving, who had been asked to testify on Zun-
del’s behalf, endorsed Leuchter’s conclusions in court.
In fact, he was so enthusiastic about the report that he
became its publisher in the United Kingdom, describ-
ing it in his foreword as unchallengeable.

Irving became a Holocaust denier, conducting as
he called it a “one-man intifada” (van Pelt, 2002, p. 64)
against the official history of the Holocaust. The es-
sence of his campaign was that the Holocaust, symbol-
ized by Auschwitz, is a lie deployed by Jews to black-
mail the German people into paying vast sums in
reparations to supposed victims of the Holocaust. In a
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revised edition of Hitler’s War (1991), all traces of the
Holocaust disappeared. Whereas in the 1977 edition Ir-
ving had characterized Auschwitz as a monstrous kill-
ing machine, according to the 1991 edition it was a
mere slave labor camp. Irving commented that readers
would “not find one line on the Holocaust. Why dignify
something with even one footnote that has not hap-
pened?” (van Pelt, 2002, p. 54). In a lecture given that
same year he stated, “I don’t see any reason to be taste-
ful about Auschwitz. It’s baloney. It’s a legend. . . .I say
quite tastelessly in fact that more people died on the
back seat of Edward Kennedy’s car in Chappaquiddick
than ever died in a gas chamber in Auschwitz” (van
Pelt, 2002, p. 1f). The once respected author became
a rabble-rousing speaker at gatherings of the extreme
right. Accused and convicted in both German and
French courts, Irving turned into a pariah of the histor-
ical community.

Through his libel action, Irving hoped to regain his
standing and provide Holocaust denial respectability as
a revisionist view of the past. British law made this
seem possible, as the burden of proof was on the defen-
dants, and not him. The defense, led by Anthony Julius
and Richard Rampton, focused on exposing Irving as
a falsifier of the truth who had used invention, misquo-
tation, suppression, distortion, manipulation, and mis-
translation to achieve his objective. Irving’s historiogra-
phy, and not the existence of the Holocaust, was
central. The defendants therefore engaged four histori-
ans (Richard Evans, Christopher Browning, Peter
Longerich, and Robert Jan van Pelt) to issue reports on
the case’s central issues. Evans considered Irving’s his-
toriography in general, and Browning the evidence of
mass killings by the Nazi mobile killing groups (Ein-
satzgruppen), which Irving claimed had not operated
under Berlin’s direct control. Longerich examined the
decision-making process, showing that Hitler in fact
played a central role, and van Pelt the evidence at
Auschwitz, and the scientific and historical absurdity
of the arguments advanced by Faurisson, Leuchter, and
others.

The defense also engaged a political scientist, Hajo
Funke, who traced Irving’s connections with neo-
fascist and neo-Nazi groups, white supremacist organi-
zations, and Holocaust deniers. By revealing his deep
involvement with the extreme right and his profound
anti-Semitism, the defense hoped to show Irving’s mo-
tivation in resorting to lies, distortions, misrepresenta-
tions, and deceptions in pursuit of his exoneration of
Hitler and his denial of the Holocaust.

Irving decided not to engage a barrister, and repre-
sented himself in person. This undoubtedly increased
the excitement of the proceedings. Deliberately choos-
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ing to cast himself in the role of the lone David against
the seemingly mighty “Golipstadt,” represented by a
phalanx of lawyers and experts, Irving only engaged
one expert witness—an evolutionary psychologist
named Kevin MacDonald who has theorized that Jews
are to be blamed for anti-Semitism. As Lipstadt’s law-
yers considered MacDonald’s theories as irrelevant to
the case, they decided not to cross-examine him, cor-
rectly assuming that the judge would ignore whatever
MacDonald would have to say during his evidence-in-
chief.

The libel trial lasted some thirty-three days, and in-
volved many heated exchanges between Irving and
Rampton, and Irving’s long cross-examinations of the
defense’s expert witnesses. Many visitors attended the
trial; it was also widely covered by the British and inter-
national press. The impact of such media attention
were the mistaken impressions that the Holocaust was
on trial—a clear distortion of the fact that Lipstadt and
Penguin were the defendants—or that Irving himself
was on trial—a reflection of the effective defense strate-
gy that had transformed the de jure plaintiff Irving into
the de facto defendant.

On April 12, 2000, Justice Charles Gray ruled for
the defendants in pronouncing Irving a falsifier of his-
tory, a right-wing pro-Nazi polemicist, an anti-Semite,
and a racist. He also ordered Irving to pay the defen-
dants’ legal costs, which exceeded 2 million pounds.
Many who had feared that a victory for Irving would
give Holocaust denial certain legitimacy were relieved.
Israel's Prime Minister Barak declared the outcome of
the trial to be a “victory of the free world against the
dark forces seeking to obliterate the memory of the
lowest point humanity ever reached.” In its lead article,
The Independent noted that “the cogency of the testimo-
ny presented by the defense” had vindicated “the great
liberal principle, enunciated by John Stuart Mill, of the
marketplace of ideas in which false coin is tested and
replaced by true.” The Guardian agreed: “Other juris-
dictions make denying the Holocaust a crime. After this
case, we can rely on empiricism and the sheer weight
of evidence” (van Pelt, 2002, p. xf).

SEE ALSO Auschwitz; Denial
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Izetbegovic, Alija

[AUGUST 8, 1925-0CTOBER 19, 2003]

Bosnian Muslim and political leader in the post-
independence Bosnia and Herzegovinian government

Alija 1zetbegovi¢ was a Bosnian Muslim born on August
8, 1925 in Bosanski Samac, a town in northern Bosnia,
in what was then the Kingdom of Serbs, Croats and
Slovenes. He died on October 19, 2003, in an indepen-
dent Bosnia and Herzegovina (Bosnia), a state whose
creation and survival he did as much as anybody to
bring about. However, the Bosnia in which he died was
so divided that he would have had extreme difficulty
returning to his birthplace, had he so wished. The town
of his birth is located in the so-called Republika Srpska,
one of two entities into which the country is split, and
which is dominated by Serbs.

Izetbegovi¢ was jailed twice in communist Yugo-
slavia for subversion, for three years in the 1940s and
five years in the 1980s. His 1980s imprisonment result-
ed from the publication of his main political statement,
the Islamic Declaration originally published in 1970.
The government found his viewpoint extremist and
dangerous, as in declarations such as: “There can be no
peace or co-existence between the Islamic faith and
non-Islamic institutions. . . . Islamic renewal cannot be
... successfully continued and concluded without a po-
litical revolution.” In 1990 Izetbegovi¢ helped create
and subsequently led the Stranka demokratske akcije
(Party of Democratic Action) or SDA, a political party
that exclusively represented the narrow ethnic interests
of Bosnia’s Muslims and whose candidates campaigned
behind the slogan “In our land with our faith.”

As first Yugoslavia and then Bosnia disintegrated,
Izetbegovi¢ found himself in an increasingly difficult
situation and feared for the very survival of Bosnia’s
Muslims. Together with Macedonia’s President Kiro
Gligorov, he tabled eleventh-hour proposals in June
1991 to head off Slovene and Croatian independence
declarations and worked to keep Yugoslavia together.
Memorably, he compared the choice between Franjo
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Tudjman’s Croatia and Slobodan Milosevic’s Serbia to
one between a brain tumor and leukemia. As conflict
loomed, he became increasingly unsure of himself and
seemingly was unable to prepare for war.

The defense of Sarajevo after the outbreak of fight-
ing in April 1992 was initially organized by the city’s
criminal gangs. In 1998, six years after the events, the
Sarajevo investigative weekly Dani published details of
crimes allegedly committed by one of the gang leaders,
Musan Topalovi¢-Caco, whom Izetbegovi¢ personally
knew from prison and who was who was killed in Octo-
ber 1993. The report charged that “Caco” had eliminat-
ed Serbs from parts of Sarajevo, revelations which in-
curred Izetbegovi¢'s enduring wrath.

Izetbegovi¢ became president of Bosnia at the end
of 1990, while Bosnia was still a republic of the Socialist
Federal Republic of Yugoslavia. This was an office that
he should have shared in rotation with other members
of the Bosnian presidency, but because war erupted in
Bosnia in April 1992, he became the first sole president
of an independent Bosnia and is remembered as the
country’s beleaguered wartime leader. He was elected
chairman of Bosnia’s presidency in the first postwar
elections in 1996, stepping down before the second
postwar elections two years later. He retired from poli-
tics in 2001.

In the immediate aftermath of his death,
Izetbegovi¢ was hailed internationally as a statesman
for his efforts to keep Bosnia and Herzegovina together.
He was also deeply loved and respected by Bosnian
Muslims, who called him “dedo” (“grandpa”). By con-
trast, the Croats and Serbs of Bosnia and Herzegovina
generally despised him. The International Criminal
Tribunal for the Former Yugoslavia (ICTY) in The
Hague revealed that it had been investigating him for
war crimes. The investigation was aborted with his pre-
mature death.

Izetbegovi¢’s detractors accused him of bearing re-
sponsibility for the deaths of Serbs in Sarajevo at the
hands of criminal gangs; of bearing responsibility for
atrocities committed by Bosnian Muslims against
Croats and Serbs in detention camps such as that at
Celebici; and of bearing responsibility for atrocities
committed by the Bosnian Army against Croats and
Serbs, especially during its advance in summer and au-
tumn 1995. He was even accused of shelling his own
people to generate maximum media sympathy for their
plight in order to encourage international intervention.
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In the absence of a thorough ICTY investigation, no de-
finitive judgment can be made about the allegations
against Izetbegovi¢, although his relationship with
Musan Topalovi¢-Caco is a matter of record. Given the
logistical difficulties that Izetbegovi¢ faced simply in
communicating with his lieutenants around Bosnia
during the war, it would be almost impossible to link
him personally to any individual atrocity committed
against Croats and Serbs. Nonetheless, he failed to
make any public effort to curb the actions of over-
zealous Bosnian Muslims. He also failed to take interna-
tional concerns about Muslim excesses seriously, justi-
fying them by the scale of the atrocities that were com-
mitted against Bosnian Muslims by Serbs and to a lesser
extent by Croats.

The charge that Izetbegovi¢ shelled his own peo-
ple, came from both his enemies and various UN offi-
cials. Lewis MacKenzie, the first UN general from Can-
ada to arrive in Sarajevo in 1992, and Michael Rose, the
British general who commanded UN operations in Bos-
nia in 1994, went on record with the accusation both
at the time and later. At the time, the international pres-
ence in Sarajevo was unable to determine what hap-
pened during the so-called “bread queue massacre” in
1992 (one instance where Izetbegovi¢ was alleged to
have shelled his own people). Moreover, UN investiga-
tions of the “marketplace massacres” of 1994 and 1995
were inconclusive. Most analysts, however, give
Izetbegovi¢ the benefit of the doubt and assume that,
given the great number of shells being fired into Saraje-
vo by the Bosnian Serbs, some were bound to have
killed large numbers of civilians.

The Western countries that belatedly intervened
militarily in Bosnia in August 1995 wished to see
Izetbegovi¢ as a moderate who stood for the preserva-
tion of a multi-ethnic state, being that they effectively
intervened on his side. However, all that can be said for
sure is that Izetbegovi¢ was a complex individual and
a devout Muslim whose primary concern in the run-up
to and during the war was the preservation of his own
people.

SEE ALSO Bosnia and Herzegovina; Croatia,
Independent State of; Ethnic Cleansing; Rape
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Jackson, Robert

[FEBRUARY 13, 1892-0OCTOBER 9, 1954]
United States Chief Prosecutor at the Nuremberg Trial

Robert H. Jackson was born on a small farm in Pennsyl-
vania. Although his legal education consisted of only
one year at Albany Law School in upstate New York,
Jackson’s legal career included key positions in Presi-
dent Franklin D. Roosevelt's administration. In 1934 he
was nominated as general counsel of the Bureau of In-
ternational Revenue. In 1936 he became assistant attor-
ney general in charge of tax matters and in 1938 solici-
tor general; in 1940 he was promoted to attorney
general. In 1941 Jackson was appointed to the United
States Supreme Court.

On May 2, 1945, President Harry S. Truman
named Jackson as the Chief of Counsel for the United
States in prosecuting the principal Axis war criminals.
Jackson’s primary views on the charges to be leveled
against the defendants were presented to Truman in a
report that the White House released on June 6, 1945.
They were essentially based on a plan the War Depart-
ment had prepared in the fall of 1944. Jackson outlined
the following three categories of crimes that the defen-
dants would be asked to account for:

* Atrocities and offenses against persons or property
constituting violations of international law, includ-
ing the laws, rules, and customs of land and naval
warfare;

e Atrocities and offenses, including atrocities and
persecutions on racial or religious grounds, com-
mitted since 1933;
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¢ Invasions of other countries and initiation of wars
of aggression in violation of international law or
treaties. (The Nuremberg Case, 1971, 13)

The latter charge Jackson regarded as central to the
entire conception of the trial. “It is high time,” he wrote
to the president, “that we act on the juridical principle
that aggressive war-making is illegal and criminal”
(The Nuremberg Case, 1971, p. 15). Jackson also in-
sisted on proving that the Nazis had planned to con-
quer all of Europe and to dominate the world. “Our
case against the major defendants is concerned with the
Nazi master plan, not with individual barbarities and
perversions which occurred independently of any cen-
tral plan.” Jackson also stressed the need “to establish
the criminal character of several voluntary organiza-
tions which have played a cruel and controlling part in
subjugating first the German people and then their
neighbors.” If in the main trial an organization was
found to be criminal, he continued, “the second stage
will be to identify and try before military tribunals indi-
vidual members not already personally convicted in the
principal case.” Jackson knew that this plan introduced
some far-reaching legal innovations, but he believed
that “we must not permit it to be complicated or ob-
scured by sterile legalisms developed in the age of im-
perialism to make war respectable.” Jackson’s first chal-
lenge, however, was to convince British, Soviet, and
French jurists who met shortly after the end of the war
in London for the International Conference on Military
Trials, to accept the U.S. plan. Formulating a joint Al-
lied policy was a complicated undertaking because of
the need to overcome differences between the common
law (in the United States and United Kingdom) and the
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U.S. Chief Prosecutor Robert Jackson opposing a defense motion to sever the case against Gustav Krupp von Bohlen from the 1945
Nuremberg Tribunal. Although Krupp, a German industrialist and weapons manufacturer, had benefited from slave labor provided by the
Nazis, he never stood trial due to failing health.[BETTMANN/CORBIS]

continental legal systems (in France and the Soviet
Union). The negotiations began on June 26, 1945, and
dragged on for almost six weeks; they were character-
ized by tension and distrust, especially between Jack-
son and his Soviet counterpart, Major General Ion T.
Nikitchenko.

Jackson, who had no experience in negotiating
with the Soviets, wrongly believed that the prospects
for a quick agreement on protocol were good. Instead,
he had to face attacks on the central pillars of the U.S.
plan. Annoyed by the prolonged nature of the negotia-
tions, Jackson did not regard cooperation with the So-
viets as imperative, and even contemplated the option
that each nation would try its own prisoners by its own
procedures, applying the international agreement as to
definition of crimes. However, he was compelled to re-
gard such a course as only a last resort as he was well
aware of the importance Washington attributed at the
time to cooperation with the Soviets in general.

The most controversial aspect of the U.S. proposal
was the issue of prosecuting conspiracy. Although the
British sided on this innovation with the Americans,
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the Soviets and French firmly attacked it, arguing that
the focus should be on the criminal acts themselves.
Jackson, however, was a strong supporter of the con-
spiracy theory, which he saw as designed to tie the
whole trial together. Both the Soviets and French also
had difficulties with the U.S. concept of indicting sever-
al principal Nazi organizations. While regarding them
as criminal groups, they believed that organizations
could not be tried. They were further concerned about
convicting individuals only by association. Soviet and
French jurists also challenged Jackson’s insistence on
indicting aggressive war as a crime. A different kind of
dispute arose over the site of the trial when the Soviets
insisted on Berlin, situated in the Soviet zone of occu-
pation. The agreement that was eventually signed on
August 8, 1945, by the heads of the four delegations
“for the prosecution and punishment of the major war
criminals of the European Axis” and outlining the
Charter of the International Military Tribunal may be
regarded as a success for Jackson, not only because it
created a legal framework for the trial and defined in-
ternational crimes, but also because it had the U.S. plan
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at its core and the trial was to be conducted at Nurem-
berg, in the American zone of occupation.

The process of preparing the American team for
the trial exposed some of Jackson’s weaknesses, espe-
cially that of being a poor administrator. However,
when he rose on November 21, 1945, to deliver the
opening statement for the prosecution, Jackson’s rhe-
torical skills as well as his passion, determination, and
vision gave his speech the legal, public, moral, and his-
torical importance the event required. A large part of
his speech was devoted to proving the conspiracy
charge. He stated,

It is my purpose to open the case, particularly
under Count One of the Indictment, and to deal
with the Common Plan or conspiracy to achieve
ends possible only by resort to Crimes against
Peace, War Crimes, and Crimes against Humani-
ty. My emphasis will not be on individual barbar-
ities and perversions which may have occurred
independently of any central plan. . . .Nor will I
now dwell on the activity of individual defen-
dants except as it may contribute to exposition
of the common plan (The Nuremberg Case,
1971, p. 37).

Well aware of the historical importance of the trial,
Jackson predicted that “the record on which we judge
these defendants today is the record on which history
will judge us tomorrow.” Recognizing possible criti-
cism that the trial could be described as “victor’s jus-
tice,” Jackson explained:

Unfortunately, the nature of these crimes is such
that both prosecution and judgment must be by
victor nations over vanquished foes. The world-
wide scope of the aggressions carried out by
these men has left but few real neutrals. Either
the victors must judge the vanquished or we
must leave the defeated to judge themselves.

The defendants, Jackson stressed, “do have a fair
opportunity to defend themselves—a favor which these
men, when in power, rarely extended to their fellow
countrymen.”

Jackson expected the Nuremberg Trial to serve as
a landmark in future international relations and inter-
national law, particularly as a deterrent force on
statesmen. He was realistic enough to recognize the
weakness of juridical action to prevent future wars, but
still believed that “the ultimate step in avoiding period-
ic wars, which are inevitable in a system of internation-
al lawlessness, is to make statesmen responsible to
law.” The trial, Jackson told the judges, “is part of the
great effort to make the peace more secure.” His con-
cern with the future no less than with the conviction
of the twenty-two defendants and his expectation that
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Robert Jackson, Chief Prosecutor for the United States at the
Nuremberg Trials. From Jackson’s famous closing statement:
“Having sneaked through the portals of power, the Nazis
slammed the gate in the face of all others who might also aspire
to enter. Since the law was what the Nazis said it was, every form
of opposition was rooted out, and every dissenting voice
throttled.”

the trial would be a milestone for coming generations
also came to the fore in his closing address on July 26,
1946: “If we cannot eliminate the causes and prevent
the repetition of these barbaric events, it is not an irre-
sponsible prophecy to say that this twentieth century
may yet succeed in bringing the doom of civilization.”

As the chief architect of the Nuremberg Trial, Jack-
son was pleased with the results, even though not all
of his and his colleagues’ legal arguments had been ac-
cepted at the prosecutorial level and were reflected in
the formal charges. The tribunal had declared, he wrote
with much satisfaction in his final report to the presi-
dent on October, 7, 1946, that

To prepare, incite, or wage a war of aggression,
or to conspire with others to do so, is a crime
against international society, and that to perse-
cute, oppress, or do violence to individuals or
minorities on political, racial, or religious
grounds in connection with such a war, or to ex-
terminate, enslave, or deport civilian popula-
tions, is an international crime, and that for the
commission of such crimes individuals are re-
sponsible (The Nuremberg Case, 1971, XV).
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Jackson, who regarded the Nuremberg Trial as the
most important and interesting experience of his life
and expected its outcome to guide and influence future
international law, would have undoubtedly viewed
with much satisfaction not only the verdicts but also
the 1948 United Nations (UN) Convention on Geno-
cide and Universal Declaration of Human Rights, as
well as, some forty-eight years after his death, the estab-
lishment of the International Criminal Court (ICC) in
2002. All may be seen as direct descendants of the Nu-
remberg Charter and Trial.

SEE ALSO Goring, Hermann; Lemkin, Raphael;
London Charter; Morgenthau, Henry; Nuremberg
Trials; United Nations War Crimes Commission;
War Crimes
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Japan

It is well known that Japan committed atrocities during
World War I1. In the 1990s, however, these crimes and
related prewar and wartime policies began to be viewed
in a new light, as forms of genocide. This characteriza-
tion of Japan’s behavior was controversial, and was
challenged for specific historical, political, and concep-
tual reasons.

For decades, Japan had been virtually absent from
postwar discourses on genocide, which gave primacy to
the Nazi holocaust as a phenomenon of modernity cen-
tered in Europe. This changed in the 1990s, with the
rise of new global concerns with restitution and the ne-
gotiation of historical injustices. Asian citizens and
their governments, in particular China, began to de-
mand official apologies and compensation for Japanese
war crimes committed against them. At the end of the
twentieth century, the creation of historical knowledge
about Japanese genocide and crimes against humanity
engaged previously silent or silenced witnesses, chang-
ing political constituents in Asia, as well as feminist and
postmodern paradigm shifts both in academic and pop-
ular discourse. Japanese people asserted themselves not
only as perpetrators, but more clearly as victims of
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crimes against humanity, including the indiscriminate
firebombing of Japanese cities by the United States in
the spring of 1945, and especially the August 1945
atomic bombings of Hiroshima and Nagasaki, which
claimed hundreds of thousands of civilian lives. Mean-
while, many Koreans asserted multiple sources of vic-
timization, first by Japanese colonial policies, and then
by U.S. bombing campaigns, and even by the Allied war
crimes tribunal, which convicted Korean and Taiwan-
ese guards of prisoners-of-war camps as Japanese war
criminals.

These multiple claims for public recognition and
justice rendered previous attempts to define and punish
Japan’s crimes against peace and humanity inadequate,
and ended the enduring silences that they inaugurated.
The Tokyo War Crimes Trial (1946-1948), Japan’s
counterpart to the Nuremberg Trials in Germany, left
controversial legacies that became embedded in the
cold war structures of international and domestic polit-
ical relations. The failure of this trial to pursue Emper-
or Hirohito’s war responsibility, the tacit cover-up of
Japan’s large-scale biological warfare experiments, and
the neglect of crimes committed against women in war
came to light. This, in turn, led to the public investiga-
tion of these issues, albeit belatedly, at a time when the
right of individuals (rather than nation-states) to hold
states liable for crimes committed against them could
no longer be ignored.

For decades after the war, the South Korean, Chi-
nese, Southeast Asian, and Pacific victims of Japanese
war atrocities were recognized neither by the Japanese
nor by their home governments. The need for newly
formed nation-states to find their own niches within
the harsh divisions of the cold war world called not for
honest reconciliation, but for the ability to move on. In
the 1990s, however, an emerging Asian regionalism
conferred upon China the ability to wield considerable
economic muscle, raised the possibility of a reunified
Korea, and led to Japan’s expected—vyet feared—
political leadership in the region.

The 1990s brought shifting international relations,
combined with changes in public culture, which ac-
quired an unprecedented global reach through new
forms of non-governmental and cross-national organiz-
ing. In addition, communications advances enabled the
political viability of diasporas and contributed to a
widely shared sensibility for the need to address not
only contemporary but historical injustices. In Asia, the
combination of unresolved and overlapping legacies of
Western imperialism, Asian modern nation-building,
Japanese colonialism, and World War II inspired peo-
ple to address larger questions concerning the global
history of genocide and crimes against humanity. A
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Chinese prisoners being buried alive by their Japanese captors outside the city of Nanking, during the infamous “Rape of Nanking.”
[BETTMANN/CORBIS]

survey of Japan’s early modern history reveals instances
of religious persecution, forced ethnic assimilation, and
protracted crimes against humanity committed by mili-
tary forces as well as bureaucracies, but few qualify as
genocide in the strict sense of premeditated and sys-
tematic annihilation of a defined population.

Early Modern Eradication of Religious Institutions

Japan has historically accommodated different religious
traditions, with few instances of faith-based persecu-
tions. Attempted genocide of religious groups, when it
occurred, was limited to specific military, economic,
and social policies in the course of political unification
between 1570 and 1640. Oda Nobunaga (1834-1582)
emerged as Japan’s first unifier at the end of the civil
war period. His success was due, in part, to eradicating
the Ishiyama Honganji and Enryakuji Buddhist estab-
lishments at Mt. Hiei in the 1570s, whose huge land-
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holdings, economic independence, and substantial mil-
itary power stood in the way of political unification.
Between September 30 and October 8, 1571, Nobunaga
burned the entire Enryakuji complex and its hundreds
of subtemples on Mt. Hiei to the ground. His troops
went on to kill the temple community to the last man,
woman, and child—an estimated 3,000—4,000 priests
and laity. The destruction of the Honganiji, in contrast,
took ten years (1570-1580) and claimed more than
40,000 lives, in part because the considerable power of
the Honganji rested on the control of local populations
rather than on territory. Although Nobunaga clearly
targeted selected religious establishments, his rationale
for eliminating the temples had little to do with faith-
based religious intolerance.

The notorious persecution of Christian missiona-
ries and Japanese converts under Nobunaga’s succes-
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sors, Toyotomi Hideyoshi (1534 to 1582), Tokugawa
leyasu  (1543-1616) and Tokugawa lemitsu
(1604-1651), must also be understood primarily in po-
litical and economic rather than religious terms. Jesuit
missionaries were initially not only tolerated, but even
welcomed by local rulers in Kyushu, who benefited
from the lucrative Portuguese trade in Chinese silk in
the 1570s and 1580s. Hideyoshi, Japan’s second unifier,
abruptly turned against the Jesuits for two reasons: do-
mestic political competition from converted Christian
daimyo (local lords), and the importation of interna-
tional power struggles to Japan with the arrival of Span-
ish friars as well as Dutch and English traders, all of
whom competed with one another and with the Portu-
guese Jesuits. Beginning in July 1587, Hideyoshi and
his successors issued periodic decrees expelling all mis-
sionaries from Japan. These decrees were at first lightly
enforced. Later, more vicious means were used to se-
cure compliance. The first crucifixion took the lives of
of twenty-six Christians, nine foreign missionaries, and
seventeen Japanese laymen. This took place in Nagasa-
ki in 1597, at the peak of Christianity’s expansion,
which had achieved an estimated 300,000 converts. Be-
tween 1622 and 1633, Tokugawa lemitsu ordered 131
Christians to be executed in public spectacles wit-
nessed by tens of thousands, in conjunction with elabo-
rate torture methods and rituals of recantation to force
public apostasy. By 1637, the shogun’s genocidal poli-
cies against the Christian community became inter-
twined with the last substantial mobilization of military
forces in the Tokugawa era (1603-1868). This action
was taken in order to put down a peasant rebellion
against taxation in Shimabara, near Nagasaki, which
had taken on Christian overtones. In April 1638 37,000
peasants and unemployed samurai, some of them
Christian converts, were massacred in the final battle.
This marks the official end of the Christian community
in Japan and the inauguration of the Tokugawa sho-
gunate’s “policy of seclusion,” under which all foreign
relations were tightly controlled. With the regime
change in 1868, an estimated 30,000 “hidden Chris-
tians” came forth to revive the church in Japan.

Aggressive Assimilation of Ethnic Groups under
Meiji Nation-Building

Japanese employed different discriminatory policies to-
wards its ethnic minorities, who were located at the
country’s geographical margins (Hokkaido in the north
and Okinawa in the south). Once again, domestic and
international political pressures converged, this time in
the context of establishing a modern nation-state. The
Ainu, who comprised the indigenous population of
northeastern Honshu, Hokkaido, and the adjacent is-
lands (the Kurils and southern Sakhalin), began to be
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recognized as a distinct ethnic group only in the six-
teenth century. At that time, the Tokugawa shogunate
designated Hokkaido a buffer zone vis-a-vis Northeast
Asian areas with which the Ainu had once formed an
autonomous trading region. This was accomplished by
the gradual conversion of much of the Ainu hunting
and gathering economy into forced dependency on Jap-
anese contract-fishing. An unintended outcome of this
policy was the introduction of new diseases such as
smallpox, which reached epidemic proportions in the
eighteenth and nineteenth centuries. Yet it was the
Meiji state’s perceived need to secure Hokkaido as Japa-
nese territory against Russian interests that underlay its
aggressive policy of assimilation through decultura-
tion. Begun in 1871, and institutionalized by the Hok-
kaido Former Natives Protection Act of 1899, the Meiji
colonization project systematically eliminated the Ainu
language, religion, customs (i.e., tattooing and wearing
earrings), and lifestyles. Land redistribution, often ac-
companied by forced relocation, made Ainu into im-
poverished agriculturists indentured to Japanese immi-
grant landowners. The Ainu were classified as imperial
subjects, whose decreasing numbers distinguished
them in public discourse as a “dying race.” From ap-
proximately 80,000 in the early eighteenth century, the
Ainu population had decreased to 16,000 by 1873, ac-
counting for 14.63 percent of the total population in
Hokkaido. By 1939, they constituted only 0.54 percent
of Hokkaido’s population, even though the actual num-
ber of Ainu, now heavily intermarried with Japanese,
remained about the same. In the later decades of the
twentieth century, an Ainu ethnopolitical movement
began to address this historical treatment. The adop-
tion of the Ainu New Law in 1984 marks the viability
of the movement, which recognizes the genocidal qual-
ity of Japanese policy towards the Ainu and forges links
with a worldwide indigenous peoples’ movement.

Okinawa was likewise coercively assimilated into
the Meiji state, beginning in the 1870s, in an effort to
remove any territorial ambiguity with China. The last
Okinawan king, Sho Tai, was forced into exile in Tokyo
in 1879, leaving the people deeply divided in their re-
sponse to Japanese assimilationist policies. Initial ef-
forts to suppress Okinawan cultural and religious prac-
tices and simultaneously to impose language
standardization and public reverence to the Japanese
emperor were only moderately successful. After Japan’s
victory against China in 1895, however, Okinawans
themselves decided to voluntarily assimilate with
Japan. Thereafter, Okinawans struggled to be recog-
nized as full Japanese citizens, rather than as a colo-
nized ethnic group. Unlike heavily developed Hokkai-
do, Okinawa was to remain an economic backwater,
useful for exploitation through over-taxation but other-
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The violent and widespread destruction of Nanking, China—often referred to as the “Rape of Nanking”—followed the city’s capture on
December 29, 1937, by forces of the Japanese Imperial Army. [AP/WIDE WORLD PHOTOS]

wise expendable. In the first decades of the twentieth
century, poverty and discrimination drove tens of thou-
sands of Okinawans to emigrate to Hawaii, South
America, and the Philippines. Another 32,000 found
work in the factories of mainland Japan’s cities. At the
end of World War 1II, in the Battle of Okinawa, the
deadliest conflict of the Pacific Theater, an estimated
130,000-140,000 Okinawan civilians (more than one-
fourth of the population) perished at the hands of both
American and Japanese soldiers. After the war, the
United States occupied Okinawa for twenty years lon-
ger than it did mainland Japan. Okinawa hosts three
quarters of the United States’ military bases in Japan,
even though it comprises one percent of the Japanese
landmass.

Crimes against Humanity Committed under
Colonialism and War

Japan modernized its first colonies, Taiwan (1895-
1945) and Korea (1910-1945) in order to exploit them
for its own imperialist purposes. As the price for main-
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taining the empire rose, and as local resistance against
the colonizers sharpened, Japanese rule became in-
creasingly more oppressive and genocidal, especially in
Korea after 1939. The classification of Japanese crimes
against the civilian Korean population is complicated
by the fact that the Japanese colonizers used existing
social divisions in Korea to turn the people against one
another. Between forty and fifty percent of the National
Military Police, which enforced Japanese colonial poli-
cies and punished resistance, were Korean. Japan’s co-
lonial policy vested exclusive authority over the mili-
tary, judiciary, legislature, and civil administration in
the Government-General of Korea, which was directly
responsible to the Japanese emperor. All political orga-
nizations, the media, and the education system were
suppressed and replaced by organs of the colonial gov-
ernment, although a lively—albeit heavily censored—
Korean public sphere did develop in the 1920s and
1930s.

Organized resistance against Japanese colonial rule
in Taiwan, Korea, and Manchuria was met by violent
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crackdowns and claimed thousands of lives. The Kore-
an Independence Movement, which began on March 1,
1919, left between 553 (Japanese official count) and
7,500 (Korean nationalist sources) dead. Japanese
forces employed such methods as locking protesters
into a church and burning it down. In Tokyo, after the
1923 Great Kanto Earthquake, more than 6,000 resi-
dent Koreans were killed by local authorities and mobs
because they were suspected of having set fires. Resis-
tance was fiercest in Korea, and stood in some recipro-
cal relation to the particular harshness with which the
Japanese enforced their assimilation policies. After
1939, when Japan mobilized for total war in Asia and
the Pacific, the use of the Korean language was prohib-
ited and all Koreans were forced to adopt Japanese
names and worship regularly at Shinto shrines.

The colonies’ economic exploitation took on crimi-
nal if not exactly genocidal dimensions. In the 1910s
and 1920s, the Korean economy was restructured in
order to meet Japan’s rice shortages. This caused huge
social dislocations, as large landholders profited from
land reallocations and small farmers were forced into
tenancy or emigration to Manchuria or Japan. By 1931,
57 percent of Korea’s total rice production was export-
ed to Japan. Concurrently, the Korean emigrant popu-
lation in Manchuria swelled from a few hundred to
700,000, and to 270,000 in Japan. After 1939, all impe-
rial subjects, Japanese and colonized alike, became sub-
ject to the National General Mobilization Law. For 1.2
million Koreans, this meant performing forced labor in
Japan and, later, forced military service. By the end of
the war, Koreans constituted one-third of Japan’s in-
dustrial labor force, of which 136,000 worked in mines
under abominable conditions. Recruitment took place
through labor mobilization offices located in local Ko-
rean police stations. These were usually staffed by Ko-
reans, and targeted mostly the poor and disadvantaged.
After the beginning of war with China in 1937, at least
41,000 Chinese forced laborers were brought to Japan.
Many of these were confined to camps run by Japanese
business firms. One such company was Kajima Con-
struction, in Hanaoka in northern Honshu, where an
abortive uprising in June 1945 resulted in a massacre
of hundreds of Chinese.

The Japanese state also organized the sexual ex-
ploitation of young women and girls after 1932, in the
so-called military comfort women system. This policy
resulted in their multiple victimization as women, colo-
nial subjects, Asians, and objects of sexual conquest for
Japanese soldiers throughout the protracted and in-
creasingly vicious war. About eighty percent of an esti-
mated 80,000 to 100,000 military comfort women were
Koreans, recruited from poverty-stricken rural areas re-
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cruited by labor brokers who employed deception, in-
timidation, violence, and outright kidnapping as pro-
curement methods. Japan’s Ministries of Home Affairs,
Foreign Affairs, and War were all involved in creating
and administering this system by ordering the estab-
lishment of hundreds of comfort stations, first in China
and later in conquered areas of Southeast Asia and the
Pacific Islands. Senior staff officers of each army over-
saw the movement of women, expanded their recruit-
ment to local women, including 300 Dutch women in
Indonesia, and issued strict hygiene and venereal
disease—control laws. The use of these stations by Japa-
nese soldiers, however, was voluntary. Officially de-
signed to prevent large-scale rape of local populations,
the comfort stations were themselves places of constant
rape, with or without minimal pay, and left tens of
thousands of women either dead or physically and
mentally scarred for life.

In part, the comfort women system was instituted
as a response to the extreme brutality exhibited by Jap-
anese forces on the Chinese mainland. The most atro-
cious example of this occurred in the weeks after the
fall of the Chinese nationalist capital Nanking in De-
cember 1937. Between 40,000 and 300,000 Chinese
men, women, and children died in the so-called Nan-
king Massacre. They were raped, mutilated, burned
alive, drowned, or otherwise slaughtered by Japanese
troops on an indiscriminate killing and looting ram-
page. The international media reported on the killings
at the time, and Matsui Iwane, the general in charge of
the Japanese troops, was convicted as a Class A war
criminal in Tokyo and hanged in December 1948.
Nonetheless, the massacre was not thoroughly investi-
gated, either in court or by historians, until the 1990s.
Since then, it has been used as a central tool in the poli-
tics of memory both within Japan and between Japan,
China, and the Chinese-American community.

In contrast, Japan’s secret biological and chemical
warfare research program, led by Shiro Ishii of Unit
731, was deliberately covered up both by the Japanese
and, later, by the U.S. occupation forces. The Japanese
troops burned all of Unit 731’s facilities to the ground
in the last days of the war. The United States, eager to
acquire the Unit’s research data for American military
use, continued the cover-up by refusing to prosecute
the facility’s personnel.

General Ishii, who has been compared to the Nazi
Doctor Mengele, officially directed the Guandong
Army’s Anti-Epidemic Water Supply Unit from his fa-
cility in Pingfan near the Manchurian city of Harbin,
but he also secretly masterminded Japan’s efforts to be-
come the world’s leader in the production of biological
weapons. Under his direction, thousands of Chinese,
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General Tomoyuki Yamashita was the
commanding general of the Japanese Imperial
Army in the Philippine Islands during the unsuc-
cessful defense of the islands against the
invading Allies under Douglas MacArthur. He
was the Japanese Military Governor of the
islands from October 9, 1944, until his sur-
render to the Allies on September 3, 1945.
Forces under Yamashita’s command and con-
trol allegedly committed atrocities (including
murder, torture, rape, and arson) against the
civilian population of the islands (and others),
resulting in the deaths of tens of thousands of
people.

Following his surrender, Yamashita was
tried for war crimes by the American Military
Commission in the Far East, starting on
October 29, 1945. Specifically, Yamashita
was charged with culpability in connection
with 123 counts of war crimes, including the
murder and brutal mistreatment of more than
36,500 Filipino civilians and U.S. prisoners of
war, hundreds of rapes, and the arbitrary
destruction of private property. During the
course of the trial, the military commission,
consisting of five U.S. officers having the rank
of general, heard 286 witnesses and saw
423 documents that were admitted into
evidence. The prosecution argued that
Yamashita had to have known that these high
crimes were being committed, and it was
adduced that the large number and wide-
spread occurrence of the crimes suggested
that they were planned and deliberate, and
were carried out under a central command.
Yamashita denied any knowledge of these

Japan

[YAMASHITA CASE]

crimes, and argued that his tactical situation at the time (which included
a shutdown in his communications with his subordinate field command-
ers) and the fact that his army was retreating from the advancing Allied
forces precluded his knowledge of the crimes taking place.

Although the military commission found that, although it con-
curred that Yamashita had experienced real communications difficul-
ties owing to geographic and military contingencies, these difficulties
were not the barriers to awareness of what was going on that General
Yamashita contended they were. Moreover, the commission conclud-
ed that, due to the scope and scale of the crimes his forces had com-
mitted, the accused had to have known of the crimes. Consequently,
on December 7, 1945, the military commission found Yamashita
guilty of war crimes and sentenced him to death by hanging.

In the several decades that have followed, legal and historical
analysts have often misunderstood and misstated the findings of the
military commission. Many analysts have advanced the notion that
the military commission in the Yamashita case imposed the legal doc-
trine of strict liability on military commanders—that is, military supe-
riors may be found guilty if it can be established that they must have
known that crimes against civilian (or prisoner of war) populations
were being committed and failed to either halt such crimes or punish
the perpetrators. This is not an accurate interpretation. Rather, the
case stands for the proposition that commanders have an affirmative
duty to take such measures as are within the commanders’ powers,
and appropriate in the circumstances, to wage war within the bound-
aries prescribed by international humanitarian law. These measures
require commanders to exercise control over subordinates and to
obtain the information that enables them to determine what is occur-
ring in their areas of responsibility. The commander who disregards
these duties has committed a violation of the law of war.

On appeal, the Yamashita case was argued before the U.S.
Supreme Court, on January 7, 1946, and on February 4, 1946, the
Supreme Court upheld the military commission’s trial decision. (See In
re Yamashita, 327 U.S. 1 [1946].) General MacArthur approved the
findings of the military commission on February 7, 1946, and
Yamashita was executed on February 23, 1946. DARYL MUNDIS

Korean, and Russian prisoners-of-war, along with local
civilians (including women and children) were infected
with a wide range of diseases such as plague, typhoid,
smallpox, and frostbite, and some were even dissected
alive. By the end of the war, at least ten such “death fac-
tories” existed from Manchuria to Singapore. Although
the use of biological weapons in combat did not be-
come common practice, germ warfare was directed
against civilian populations in China’s Zhejiang prov-
ince in 1940, and an estimated 36,000 civilians died
from the plague and other diseases in Manchuria in the
aftermath of Japan’s defeat, after retreating troops re-
leased scores of infected animals into the countryside.
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At the end of World War II, there was overwhelm-
ing evidence of Japanese crimes against humanity com-
mitted against Asian populations conquered under the
pretense of liberating Asia from Western imperialists.
Nevertheless, the Allied war crimes trials paid more
heed to the maltreatment of Allied prisoners of war,
which had captured the public imagination since the
1942 Bataan Death March in the Philippines. In defi-
ance of war conventions, the Japanese mobilized Asian
and Allied prisoners as forced laborers for war-related
projects—as many as 60,000 alone died building the
Burma-Thailand railroad—and often refused to grant
them adequate food and shelter. The average percent-
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Jehovah’s Witnesses

age of deaths in prisoner of war camps was thus stag-
geringly high compared to camps in the European the-
ater. By recent calculations, out of about one million
captives, well over one-third died. In the 1990s, a num-
ber of forced-labor survivors filed lawsuits in Japanese
and American courts against Japanese companies such
as Mitsui, Mitsubishi, Kajima, and Nippon Steel to de-
mand compensation for their wartime labor. Others, in-
cluding former comfort women and victims of biologi-
cal warfare research, filed suits directly against the
Japanese government. Between 1977 and 2002, seventy
compensation cases were brought to court, many of
them still unresolved.

SEE ALSO China; Death March; Ethnocide; Medical
Experimentation; Nuclear Weapons; Rape; Tokyo
Trial;, Women, Violence against

BIBLIOGRAPHY
Christy, Alan S. (1993). “The Making of Imperial Subjects

in Okinawa.” Positions: East Asia Cultures Critique
1(3)(Winter):607-639.

Elison, George (1973). Deus Destroyed: The Image of
Christianity in Early Modern Japan. Cambridge, Mass.:
Harvard University Press.

Harris, Sheldon H. (1994). Factories of Death: Japanese
Biological Warfare, 193245, and the American Cover-Up.
London: Routledge.

Hein, Laura (2003). “War Compensation: Claims against
the Japanese Government and Japanese Corporations for
War Crimes.” In Politics of the Past: On Repairing
Historical Injustices, ed. J. Torpey. Lanham, Md.:
Rowman & Littlefield Publishers.

Li, Fei Fei, Robert Sabella, and David Liu, eds. (2002).
Nanking 1937: Memory and Healing. Armonk, N.Y.: M.E.
Sharpe.

McMullin, Neil (1984). Buddhism and the State in Sixteenth-
Century Japan. Princeton, N J.: Princeton University
Press.

Shin, Gi-Wook, and Michael Robinson, eds. (1999).
Colonial Modernity in Korea. Cambridge, Mass.: Harvard
University Asia Center.

Siddle, Richard (1996). Race, Resistance, and the Ainu of
Japan. London: Routledge.

Tanaka, Yuki (2002). Japan’s Comfort Women: Sexual
Slavery and Prostitution During World War II and the US
Occupation. London: Routledge.

Utsumi, Aiko (2004). “Japanese Racism, War, and the
POW Experience.” In War and State Terrorism: The
United States, Japan, and the Asia-Pacific in the Long
Twentieth Century, ed. M. Selden and A. Y. So. Lanham,
Md.: Rowman & Littlefield Publishers.

Waterford, Van (1994). Prisoners of the Japanese in World
War II. Jefferson, N.C.: McFarland & Company.

Franziska Seraphim

[600]

Jehovah’s Withesses

The Jehovah’s Witness movement was founded in the
United States in the late nineteenth century. From
there the movement spread to Europe, and in Germany
it came face to face with the demands of the Third
Reich for total allegiance to National Socialism. The re-
sult was a bitter and heroic conflict as Witnesses re-
fused to yield to a regime they perceived as evil.

Jehovah'’s Witnesses believe that humans are living
in the last days of a world where Satan rules, and that
at the end they will join with the forces of good to de-
feat Satan and his troops. God, whom the Witnesses ad-
dress as Jehovah, will then establish his kingdom of
peace and plenty on earth. In the meantime, Jehovah’s
Witnesses spread knowledge of Jehovah and his plans
through door-to-door missionary work.

With a strong belief in family and personal ethics,
Witnesses see themselves as citizen of God’s kingdom
and soldiers in his army. Thus, they will not bear arms,
vote, belong to a political party, or swear on oath. They
are therefore not able to offer allegiance to a state or re-
gime that demands total obedience and loyalty from its
citizens.

In democracies Witnesses are generally tolerated,
but in repressive regimes they are not. Under the Third
Reich the Witnesses stood out from the two hundred
other minority Christian groups that the Gestapo inves-
tigated as posing a special danger to National Socialism.
Their survival as a group and as individuals could have
been negotiated in return for total, public obedience,
but Witnesses, because of their religious beliefs, chose
not to compromise.

As a result, members were rounded up and impris-
oned. Jehovah’s Witnesses were among the first groups
to be transported to concentration camps and later
death camps throughout the Reich. They were the spe-
cial focus of torture and ridicule by prison and camp
guards. Witnesses lost their civil rights, families were
separated, and some of their children were taken away
to be brought up in Nazi homes. Nevertheless, their
public meetings and door-to-door missionary work
continued.

Witnesses could buy their freedom from prison or
a camp by signing a paper denying their faith. Very few
opted to do this. The majority continued to preach and
pray, and cling to their convictions within the confines
of prisons and camps. Many survivors of the Holocaust
recounted stories of Witnesses’ courage, their willing-
ness to share meager rations, and their ability to sup-
port each other.

Deaths from torture and disease, and a great deal
of suffering, occurred among Witnesses in the camps,

encyclopedia of GENOCIDE and CRIMES AGAINST HUMANITY



but their suicide rate was low. Their beliefs afforded
them a framework by which they might understand the
reasons for the seemingly mindless horror of the
camps. To their way of thinking, the Holocaust was
Satan’s work and the role of Witnesses was clear: to
bear witness to Jehovah in the midst of so much de-
struction. Witnesses not only kept their faith, but also
made converts. When the camps were liberated at the
end of World War 11, there were more Jehovah’s Wit-
nesses freed than had entered them.

Jehovah’s Witnesses have continued to face perse-
cution in a number of totalitarian regimes around the
world, for example, in Malawi where the religion was
banned in 1967, and its members suffered the destruc-
tion of their property and brutal physical attacks. The
atrocities and ban persisted until international pressure
forced the government to restore human rights. In
1993 the ban was lifted, and by 1995 the Witnesses
were fully and openly operating once again in Malawi.
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Nonetheless, Witnesses continue to be harassed and
imprisoned in a number of nation-states.

SEE ALSO Persecution; Religious Groups
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Kalimantan

Instances of mass murder and gross human rights vio-
lations in Kalimantan, Indonesia and the processes un-
derlying them are multiple and complex. Government
authorities have always placed a greater value on the is-
land’s vast natural resources than on its sparse popula-
tion, whose exceedingly diverse indigenous peoples
have been reduced to the collective label Dayak. State-
building on the island by central government authori-
ties predates the New Order regime (1966-1998). But
it was not until 1966, when General Suharto assumed
the presidency, that a government based in Jakarta and
backed by Western allies acquired sufficient financial
and governmental capacities to penetrate the island
systematically. In late 1967, such state intrusion into
the province of West Kalimantan instigated horrific
bloodshed. Suharto’s military officers, in an effort to
wipe out a local communist rebellion, used indigenous
“warrior” Dayaks to expunge ethnic Chinese from the
region’s heartland. Thousands were killed, and tens of
thousands were forced to relocate to coastal urban lo-
cales where they could be controlled, monitored, and
governed.

On the heels of this counterinsurgency campaign,
New Order authorities enacted a series of policies with
ethnocidal implications for Dayak peoples. Foremost
was land dispossession, which was facilitated by the ra-
pacious extraction of natural resources. The mega-scale
forestry concessions held by foreign and Jakarta-based
companies ran roughshod over traditionally held, in-
digenous lands. Soon thereafter vast tracts of land, for
which Dayaks were given little to no compensation,
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were converted into palm oil plantations. These land-
clearing practices significantly contributed to the
island’s massive forest fires during the period 1982 to
1993 and in 1997. Experts have calculated the conse-
quent economic ruin, let alone the social costs, to total
hundreds of millions of dollars. Meanwhile, the denud-
ing of hills due to deforestation has silted rivers and
killed once abundant fish supplies, thereby further
threatening rural livelihoods.

State authorities also forced “backward” and
“primitive” Dayaks, whose beliefs were belittled as
mere superstitions, to convert to Islam or Christianity.
Putatively, this was done to insulate these communities
from communist influences. Meanwhile, to inculcate
feelings of loyalty to the Indonesian Republic and to as-
similate Dayaks into mainstream society, compulsory
state education prohibited the teaching of local lan-
guages and histories.

Similarly destructive to Dayak cultural identity and
welfare was the transfer by Suharto’s regime of hun-
dreds of thousands of families from overcrowded Java
(951 people per sq. km. according to a 1999 estimate)
to a number of sparsely populated outer islands, in-
cluding Kalimantan (21 people per sq. km.). Known as
transmigration, this program precipitated significant
demographic changes—for instance, the increased Is-
lamization of the island.

Abundantly funded by the World Bank and other
international donors, transmigration has contributed to
the general marginalization and attendant frustrations
of Dayaks. They justifiably fear becoming minorities in
their homeland. Despite the transmigration program’s
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many ills, however, it cannot be held exclusively to
blame for Kalimantan’s infamous anti-migrant riots of
the late 1990s.

The origins of this form of communal violence an-
ticipate the arrival of transmigrants under the New
Order, although the international community and
media did not take notice of the bloodletting until the
massive episodes of 1997 and 1999. In West Kaliman-
tan, Dayaks and migrant Madurese (from East Java)
first came to blows in late 1967 and early 1968 over
lands from which the Chinese had been expelled.
Minor, intermittent riots continued in this same area.
Authorities, however, did not earmark the province as
an official transmigrant destination until 1973. Madu-
rese also rarely participated in such government-
sponsored programs. Instead, they have migrated in
large part on their own, a phenomenon known as spon-
taneous migration. Furthermore, early resettlement
sites were located in areas unaffected by this periodic
bloodletting. Finally, the dynamics of transmigration
can hardly explain the first major Dayak-Madurese
clash in the neighboring province of Central Kaliman-
tan in early 2001. This riot led to the thorough expul-
sion of tens of thousands of Madurese from the prov-
ince.

More informed accounts for the violence point to
local political reasons. Here, attempts of local Dayak
elites to capture lucrative gains from Indonesia’s decen-
tralization program were pivotal. Enacted in the post-
Suharto state, decentralization transfers substantial fi-
nancial and administrative authority to the regional
governments. It thus represents a treasure trove for the
elites who control local bureaucracies and legal and il-
legal economic networks and activities. Fortunately,
South and East Kalimantan provinces, areas also home
to transmigration sites, have remained free of similar
instances of collective violence.

SEE ALSO Indigenous Peoples; Indonesia
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Kalmyks

The Kalmyks, traditionally Mahayana Buddhist pasto-
ral nomads, originated as an offshoot of the Mongols.
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They moved into the southern Volga Steppe region in
the 1660s. Strong under Khan Aiuka (1669-1724),
they allied with Peter the Great who used them as a
buffer against possible Persian invasion.

Subsequently, the tsarist government “divided and
ruled,” and a continuing influx of peasants severely
hampered the Kalmyk pastoral-nomadic life. Despair-
ing and desperate, in 1771 they attempted a coordinat-
ed flight back to their ancestral home, Dzungaria.
Weather prevented the Kalmyks on the western bank
from leaving, but both groups residing on the eastern
bank fled eastward. It was at this point that the first
genocide occurred. The harsh winter killed many, but
Bashir units sent by the tsarist government massacred
many more. Perhaps only a quarter of the fleeing Kal-
myks reached Dzungaria. There the Ching government
annihilated large numbers and forcibly dispersed the
remainder into cultural oblivion among other pastoral
nomadic groups.

In the nineteenth-century the poverty and demo-
graphic decline of the Kalmyks began to worry the Rus-
sian government. These circumstances threatened the
Kalmyks’ continued ability to provide a significant
share of the cavalry mount for the Russian army. Also,
low population density would leave the Kalmyk region
of the northwest Caspian littoral open to Turkish inva-
sion from the south. In the 1880s and 1890s the tsarist
government improved education and health condi-
tions, and the Kalmyk population started to recover.

The eventual Russian revolution impacted the Kal-
myks. Some fought with the White Army and then fled
to Serbia. The communists established the Kalmyk Au-
tonomous Oblast in 1920; it became the Kalmyk Au-
tonomous Soviet Socialist Republic (ASSR) in 1935,
with its capital at Elista. A devastating blow, a de facto
second genocide, came with Joseph Stalin’s enforced
collectivization during the 1920s; violence and starva-
tion killed many.

In World War II numerous Kalmyk soldiers fought
in the Red Army; some received the highest military
decorations. However, in the summer of 1942, when
the Nazis occupied Kalmykia, some local Kalmyks, and
others from Nazi-occupied Serbia, sided with the Nazis
as a way to throw off the communist yoke. The Soviets
reconquered the Kalmyk ASSR in December 1942. Sta-
lin declared all Kalmyks Nazi collaborators and ordered
them deported. In December 1943 boxcars carried the
total population of the Kalmyk ASSR, including com-
munists and Komsomols, to prison camps in Siberia
and Central Asia. This was the third great Kalmyk
genocide—about half survived.

In his Secret Speech to the Communist Party in
February 1956, Soviet Premier Nikita Khrushchev de-
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nounced this forcible exile of the Kalmyks and that of
the Karachai, Chechen, Ingush, and Balkhars from else-
where. However, only after international pressure were
some Kalmyks finally allowed to return home in 1957.
Although traumatized by their forced exile into Gulag,
the returnees started over in their reconstituted home-
land.

After the Soviet Union broke up in 1991, the Re-
public of Kalmykia became federated within Russia.
Twenty-first-century Kalmyks realize that, while the
genocide perpetrated from 1944 through 1957 failed,
much cultural destruction occurred, and economic glo-
balization and other pressures could lead to ethnocide.
Therefore, both in Kalmykia and within overseas com-
munities of Kalmyks, including several in New Jersey,
leaders seek to preserve and revitalize the Kalmyk lan-
guage and key parts of the culture.

SEE ALSO Cossacks; Union of Soviet Socialist
Republics
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Karadzic, Radovan

[JUNE 19, 1945-]

Leader of the Serbian Democratic Party (SDS); became
first president of the Republika Srpska in 1992 but was
forced to flee office after being charged with genocide,
crimes against humanity, and violations of the laws of
war for his involvement in ethnic cleansing against non-
Serbs during the years 1990 to 1995

Radovan Karadzic was born to Vuk and Jovanka
Karadzic on June 19, 1945, in the village of Petnjica,
in Montenegro. In 1960 Karadzic moved to Sarajevo to
study medicine. During the 1960s, Karadzic married
his Ljiljana Zelen, and became involved in politics. In
1971, he received a medical degree in psychiatry from
the University of Sarajevo. From the 1970s to the late
1980s, Karadzic worked as a psychiatrist in Kosevo
Hospital in Sarajevo, as a team psychiatrist for the Sara-
jevo and Red Star soccer teams, and at the Vozdovac
Health Center in Belgrade.

Rise to Political Power
In 1990, in the Socialist Republic of Bosnia and Herze-
govina, Karadzic cofounded the party of the Bosnian
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Serbs, Srpska Demokratska Stranka (SDS), and became
its first president. The SDS was formed to challenge na-
tionalist Muslim and Croat parties in the November
1990 multi-party elections, and won 72 of the 240 As-
sembly seats. The mission of the SDS was to form a uni-
fied Serbian state, or Greater Serbia, by linking Serb-
occupied parts of Bosnia and Herzegovina and Croatia
with Serbia. Karadzic declared a large portion of the
territory of Bosnia and Herzegovina as exclusively Ser-
bian. However, large numbers of Bosnian Muslims and
Croats already resided in these territories. The SDS
mission, therefore, included a policy of ethnic cleans-
ing to eliminate non-Serb populations in these areas. In
order to implement such a policy, the SDS needed to
convince the Bosnian Serb population that preemptive
action against non-Serbs was critical for self-
preservation.

In 1990, Karadzic and the SDS began saturating the
Bosnian Serb population with nationalist propaganda.
Karadzic, following the lead of Serbian President Slobo-
dan Milosevic, gained control over airwaves and publi-
cations. SDS-influenced media sources manipulated
and falsified news reports, creating the perception of
intense and ancient hatreds between the Serbs, Croats,
and Muslims. Bosnian Serbs became fearful of oppres-
sion and extinction at the hands of Bosnian Muslims
and Croats. This ethnic fear and hatred set the stage for
the SDS to finalize plans for ethnic cleansing. In late
1991, the SDS worked with the Yugoslav National
Army (JNA) to arm civilian Bosnian Serbs.

On March 27, 1992, Bosnian Serb leaders approved
a Constitution for the Serbian Republic of Bosnia and
Herzegovina, later known as the Republika Srpska. On
April 6, 1992, the European Community officially rec-
ognized the Serbian Republic. On May 12, 1992, the
Bosnian Serb Assembly created the Bosnian Serb Army
(BSA), comprised of JNA forces that were citizens of
Bosnia and Herzegovina. On the same day, Karadzic be-
came the President of the three-member Presidency of
Republika Srpska, and Supreme Commander of the
BSA. General Ratko Mladic became Commander of the
BSA, directly subordinate to President Karadzic. On
December 17, 1992, Karadzic was elected sole Presi-
dent of Republika Srpska.

The Ethnic Cleansing Program

In late March 1992, while the politicians were drafting
the new constitution, Bosnian Serb forces seized con-
trol of municipalities in eastern and northwestern Bos-
nia by committing executions, sexual violence, torture,
and destruction of property. Thousands of Bosnian
Muslims and Croats were transported to SDS-
established detention facilities where many were tor-
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tured, raped, and killed. The systematic terror pro-
voked thousands of Bosnian Muslims to flee to the Sre-
brenica region, where the United Nations had
established a safe zone. On July 6, 1995, Bosnian Serb
forces, acting on orders from Karadzic, shelled the safe
area. Between July 11 and July 18, 1995, Bosnian Serb
forces entered the zone and executed thousands of Bos-
nian Muslims. From April 5, 1992, to November 30,
1995, Bosnian Serb forces also engaged in a prolonged
attack on Sarajevo. Forty-four months of daily shelling
and sniping by Bosnian Serb forces wounded and killed
thousands of citizens. Following NATO air strikes in
late May 1995, Bosnian Serb forces detained over two
hundred United Nations peacekeepers and observers as
hostages in Pale and Sarajevo to prevent further air
strikes.

On July 25, 1995, the International Criminal Tri-
bunal for the Former Yugoslavia (ICTY) indicted
Karadzic and Mladic for crimes of genocide, crimes
against humanity, and violations of the laws or customs
of war. An amended indictment against Karadzic, con-
firmed on May 31, 2000, charged him, on the basis of
individual and superior criminal responsibility, for
crimes committed in connection with ethnic cleansing,
the attacks on Sarajevo and Srebrenica, and the taking
of hostages. Karadzic was charged with two counts of
genocide, five counts of crimes against humanity, three
counts of violations against the laws or customs of war,
and one count of grave breaches of the Geneva Conven-
tion. On July 19, 1996, Karadzic resigned as president
of Republika Srpska and as president of the SDS. He
went into hiding and remains a fugitive.
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Katyn

The mass execution of twenty thousand Polish POWs
by the Soviet security police (the NKVD) is one of the
most notorious atrocities of World War II. Stalin and
the politburo authorized the executions on March 5,
1940, following their receipt of a memorandum from
Lavrenti Beria, the head of the NKVD. Beria reported
that NKVD prisons held a large number of Polish army,
police, and intelligence officers who were unremit-
tingly hostile to the Soviet system, engaged in anti-
Soviet agitation within the camps, and eager to escape
and to participate in counterrevolutionary activities.
Because these prisoners were all “hardened and uncom-
promising enemies of Soviet authority,” Beria recom-
mended they should all be indicted by a special tribunal
of the NKVD, and then shot.

According to NKVD records there were 21,857
such executions during March and April of 1940. Most
of the victims were Polish officer POWs who had been
captured by the Soviets