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I’ll never forget the day in 1982 when a London-based colleague real-
ized as we were opening our mail that he was reading something destined 
to become a front-page scoop. Inside a manila envelope with no return 
address was a half-inch-thick document prepared by one of the four larg-
est clearing banks in the U.K. The text was riveting. A country-by-country 
breakdown of each South American nation’s nonperforming indebtedness 
to the British bank leapt off each page. Almost every major American and 
European bank was having difficulty reducing bad debts to Latin Ameri-
can countries. The U.K. bank’s shareholders and competitors would be ea-
ger to learn the extent of the bank’s bad loans derived from South America. 
Here at last was the answer.

As the document was sent anonymously, we had to determine its au-
thenticity. Within thirty minutes, my colleague confirmed that someone 
unknown to us, or to the bank, had obtained something prepared by bank 
employees and that we were the recipients. He told his editors that we 
had an exclusive. When he called bank officials for comment, they inad-
vertently revealed the authenticity of the document by asserting that we 
couldn’t publish something that was “stolen.’’ 

Publishing our discovery suddenly became a race against legal jeop-
ardy: Before the bank could get a restraining order from a London judge, 
we needed to get the story outside of the country, where U.K. law wouldn’t 
apply. Seconds before we received a hand-delivered writ forbidding us 
from publishing our story about the document, my colleague pressed the 
“send’’ button on his video display terminal, delivering it to New York 
and ensuring that our newspaper could publish the piece in the United 
States the next day. British newspapers and magazines, prevented from 
publishing anything derived from the original document, printed dozens 
of stories citing our scoop. 

Since that episode more than twenty years ago, the challenges of re-
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x  Foreword

porting amid diverging and idiosyncratic press laws worldwide are more 
intimidating than ever.

That’s why every serious journalist, publisher, lawyer, and webmas-
ter should embrace the International Libel and Privacy Handbook, edited 
by Charles J. Glasser Jr., the media counsel to Bloomberg News. The 
most important issues in media law are explained in this global reference 
manual consisting of specific entries from thirty-seven experts in eighteen 
countries. At Bloomberg, no one has safeguarded the process of editorial 
integrity better than Charles Glasser. So we are delighted that his experi-
ence can now be shared with the widest possible audience of professionals 
committed to getting the facts legally, without fear or favor. 

— Matthew Winkler
Editor in Chief

BLOOMBERG NEWS®
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There is no single body of “international law” that explains the risks a 
reporter, editor, or webmaster faces. There is no such unifi ed theory of 
law in securities litigation or in environmental or health care law, so why 
should there be one in publishing? 

Spend fi ve minutes at the United Nations or any international con-
gress—where arguing about the shape of a meeting table can go on for 
a day—and it will come as no surprise that media law around the world 
is a crazy patchwork quilt of laws, with each square refl ecting a nation’s 
cultural biases, political history, and economic structure. Most of us in the 
mass media—and especially in newsrooms—believe that free speech isn’t 
merely an economic or political activity, but is one rooted in basic and 
transnational human rights. The desire to express oneself is a part of who 
we are. Indeed, many jurisdictions recognize this by making free expres-
sion a constitutionally protected right. 

In the United States, those of us who practice journalism or media law 
often echo the language of Supreme Court Justice William O. Douglas, 
who referred to the “preferred position” of the First Amendment in order 
to “bring fulfi llment to the public’s right to know.”1 

Americans tend to believe that it is the First Amendment, because the 
right to speak freely is the right from which all other freedoms fl ow. One 
can’t make informed decisions about the virtues of legalizing marijuana, 
the right or wrong of abortion, the illegal activities of Wall Street CEOs, 
or the wanton sex lives of movie stars without the right to speak openly. 
Free speech is part of—and maybe even responsible for—the American 
culture. 

For better or worse, “everyone has a right to their opinion” is a con-
cept Americans learn at an early age. As thick-skinned as we are, we also 
learn on the playground that “sticks and stones may break my bones, 
but names will never hurt me.” In short, it takes a lot in America to say 
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something so hurtful, in such a context, and with such loudness that the 
law will punish it.

But punishment does occur, even in the home of free speech. Libel cas-
es, even those in which the press is victorious, are long, expensive, and of-
ten emotionally painful experiences. Susan Antilla, now an award-winning 
columnist for Bloomberg News, was sued by businessman Robert Howard 
over a 1994 story Antilla wrote when she was a reporter for the New York 
Times.2 Howard was the chairman of two publicly traded companies whose 
stock price had been fluctuating enough to draw Antilla’s attention. After 
extensive investigation and research, Antilla determined that the market 
might have been reacting to rumors that Howard may have had a dual 
identity, the “other” identity being Howard Finklestein, a convicted felon. 

Antilla, after interviewing more than thirty people during the course of 
a month, wrote an article that didn’t adopt as “fact” that Howard had a dual 
identity. Instead, it simply reported that the rumor was being passed around 
Wall Street and that it may have had an impact on the companies’ share 
prices. The article also contained Robert Howard’s unequivocal denial. 

In 1997, three years after the publication, Howard brought a libel and 
privacy suit, not against the Times, but against Antilla. Although the even-
tual outcome—at the appellate level—vindicated Antilla’s reporting on 
First Amendment grounds, the trial was a grueling and abusive experience 
for Antilla.

Antilla tried to be fair and clear in her story, which she knew was re-
ported thoroughly, but the experience of being sued scared her and shook 
her confidence, and it took a long time for her to recover from it. 

“From the very beginning, the plaintiff did everything to grind me 
down. He wanted revenge,” says Antilla. Even before Howard filed his 
suit, a burly private investigator showed up at her house and questioned 
her about her sources and the way she reported the story. 

Things didn’t improve. The trial process, including two days of deposi-
tions and six days of trial, made her feel “picked apart.” “They had looked 
at everything I had ever written, even going back to where I grew up,” says 
Antilla. “They questioned my competence and training as a reporter. In 
the end you feel so naked and like there’s nothing that’s safe to write … 
you lose your confidence. It’s the worst thing I’ve ever gone through.”

Afraid that the jury might sympathize with Antilla, Howard’s law-
yer began his arguments by saying, “Sometimes good people can do bad 
things.” The jury believed him.

Even though Antilla and her reporting were eventually vindicated on 
appeal, the experience took its toll not just on Antilla’s confidence, but 
on the way she felt back in the newsroom. “After the trial, I went back 
to writing and having tremendous complications working with an editor 
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again because I was quadruple reporting everything,” she says. “The way 
journalists look at you after being sued is never the same. Even though 
fifteen people approved the story, the shame really hung around my neck. 
You don’t end up being a hero: everyone runs for the hills and you have 
a sense of it being your fault. My lawyers were great, very supportive, but 
you’re the one holding the bag. I still get defensive about it.”

The financial consequences of being sued for libel can be more devas-
tating than the emotional toll. Newspapers have been put out of business 
by the cost of libel litigation and the subsequent monetary judgments. 

In the late 1990s, Barricade Books, a division of Lyle Stuart, pub-
lished Running Scared, a book about Steven Wynn, one of the best-known 
and most highly regarded casino operators in the world. The book and 
its advertisements alleged that Wynn had improper connections to the 
Genovese crime family, and ostensibly based some of that writing on re-
ports from England’s Scotland Yard, generated when Wynn applied for a 
casino license in London. 

Long and arduous litigation followed. In 1997, a jury found those 
allegations false and defamatory, and awarded Wynn $3.2 million. That 
judgment was litigated throughout Nevada’s legal system. The Nevada  
Supreme Court eventually overturned the judgment and ordered a new 
trial. Wynn declined to prosecute his case further, saying through his law-
yers that he felt vindicated. By that time, the damage had been done, 
and not just to Wynn’s reputation. The libel suit forced Lyle Stuart into 
bankruptcy. 

There may be good reason to argue that the damage to Lyle Stuart 
was self-inflicted. The case raised questions of whether a UK police report 
qualified to be protected under Nevada law or if UK law regarding police 
reports could, or should, be applied in Nevada. It seems that this interna-
tional aspect was never fully examined. 

Even discounting these episodes as aberrant, there is no doubt that be-
ing sued for libel is something to avoid. When questions of international 
law appear, it raises the stakes even higher.

The threat of libel litigation is now exacerbated by the reach of the 
Internet. Today, bloggers are breaking news that is chased down by main-
stream media. They are now credentialed at national political conventions 
and even at the White House. Acting as self-appointed mass-media watch-
dogs, bloggers have claimed credit in ending the careers of a famous televi-
sion news commentator and various news executives. 

More news media are distributing their content across borders. Bloomberg, 
the news provider for whom I am fortunate to work, is American-owned, but 
its success is built on global reach. In more than 100 newsrooms around 
the globe, headlines and stories are flashed on desktops at the speed of light. 
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There is no telling where the next story will come from or what it will say. A 
reporter in Milan is working on a story about a deal between an Italian bank, 
a Spanish executive, and a Japanese bond issuer. A New York-based reporter 
is moving a story about a Russian oil company headed by a British resident 
and his battles in a U.S. bankruptcy court with French investors. These sto-
ries will be read in Hong Kong, London, Kansas City, and places the reporter 
may not even be able to locate on a map.

Given that libel suits are often ruinous, if not emotionally grueling, given 
that words are sent instantly around the world and archived forever, are there 
guidelines that reporters and editors should use? What is needed is a global 
approach requiring that reporters and editors review their practices and phi-
losophy toward global newsgathering, and that they develop an understand-
ing for the basic moral engine that drives each nation’s media laws. 

American editors and their lawyers generally review news stories from a 
solely U.S. perspective, publish stories conforming to a level of risk under 
U.S. law, and hope that either the facts are good enough to win a libel suit, 
or, in the alternative, that either their publisher has no assets to attach in 
a foreign country or that an adverse judgment won’t be enforced in the 
United States.

In essence, the U.S. model is based on the press-friendly moral engine 
that drives American media law. As a democracy, constitutionally derived 
rights (like the right to speak freely) transcend other rights rooted in 
common law or statute. As mentioned previously, the right to publish 
is embedded in the First Amendment of the U.S. Constitution and is 
considered paramount. The “personal” rights of privacy, to enjoy a good 
reputation, to be free from defamation or other assault on personal iden-
tity, aren’t constitutionally protected in the U.S. Thus, under U.S. law, 
the press’s rights trump these “personal” rights. 

I once attended a libel law conference where I sat next to the general 
counsel of a large media conglomerate. The panel was discussing a libel 
case in Europe where the press had enormous burdens to meet in court. 

“Haven’t they ever heard of the First Amendment?” asked this Ameri-
can lawyer. 

The answer is that they may have heard of it, but don’t give it any 
weight. In many nations, there is no constitutional right to press freedom, 
but the constitution does recognize the personal rights (also called “digni-
tary rights” in some jurisdictions). In many of these nations, there simply 
is no “First Amendment” that trumps other rights. Yet other nations’ press 
law represents a balance of the two: a constitutional right of a free press 
is on an equal footing with personal rights. In balancing the two, courts 
weigh the rights of the press against the responsibilities to avoid harming 
dignitary interests. 
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The danger of taking a strictly American approach is highlighted by the 
British case of Berezovsky v. Michaels and Others (Forbes).3 From an Ameri-
can perspective, everything seemed right about this hard-hitting story. In 
December 1996, a Forbes magazine story about Boris Berezovsky retold 
stories about the Russian media, oil, and finance oligarch’s rise to riches.4 
Introduced with a headline that read “Power, Politics, and Murder. Boris 
Berezovsky can teach the guys in Sicily a thing or two,” the story was the 
result of months of reporting by a team of some of the most experienced 
journalists in the world. They spoke to dozens of first-hand witnesses who 
alleged that they knew that Berezovsky left behind “a trail of corpses, un-
collectible debts and competitors terrified for their lives.’’

The article called Berezovsky a “powerful gangland boss,” and basing 
their reporting on police reports, corporate documents, and interviews, 
the reporters strongly suggested that Berezovsky was behind the murder 
of Vladislav Listyev, a popular television host and top official at Russian 
Public Television. 

 In the United States, such reporting would be protected by a plethora 
of privileges, and Forbes’s editors didn’t expect that a libel case would be 
brought, let alone brought in the United Kingdom. Berezovsky filed a li-
bel claim in Britain, where few privileges protect the press and sued-upon 
stories are assumed by the court to be false. Since Russian prosecutors 
never charged Berezovsky for Listyev’s murder, how could a magazine on 
the other side of the world conduct a criminal investigation to convict 
Berezovsky of murder? 

Forbes fought the case the best way they knew how: challenge the lo-
cation of the suit in London. The House of Lords disagreed with their 
American cousins and allowed the case to continue, because Berezovsky 
convinced the court that even though the story was published by an Amer-
ican newsroom, and was about a Russian citizen, enough Britons had read 
the article (published simultaneously on Forbes’s Web site) to damage Ber-
ezovsky’s reputation in England.5 

The case dragged on, and millions of dollars later, Forbes was finally 
forced to relent, reading a statement in open court that apologized to Ber-
ezovsky and issuing a detailed retraction.6 

Following the American model may place reporters and news organi-
zations at risk in other ways. For example, American reporters are often 
shocked to learn that the UK (and most of Europe) often places consider-
able restriction on the ability to quote arguments and documents from 
court cases. 

Where American law presupposes the right of access to court proceed-
ings, the United Kingdom and many other nations use “publication bans” 
to restrict the ability of the press to publish many parts of court proceed-
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ings. Following the theory that juries might be unfairly persuaded by “evi-
dence” they read in the newspapers but do not examine in court, these 
jurisdictions set out strict limits as to what can and cannot be published. 

This problem was underscored in 2005 when a publication ban was 
issued in a trial about corruption in Canada’s Liberal Party. The court 
banned publication of testimony on the Internet. American webmasters, 
especially those with nothing to lose and no assets at risk in Canada, 
began to publish articles about the trial. Canadian news organizations 
then linked their Web sites to the U.S.-based Web sites. Although some 
of those Canadian news organizations later removed the links for fear of 
contempt of court prosecution, the court did not try to punish the U.S. 
webmasters.7 

Although the American webmasters may have struck a blow for Cana-
dians’ right to know, the problem remains and looms large for bona fide 
news organizations, especially those who do business or maintain offices 
in Canada. Although the webmasters might have been too small for the 
courts to go after, it is by no means certain that large, well established news 
organizations will not come within the courts’ crosshairs. 

The global model suggests that the right guidelines might satisfy some 
of the international constants. In other words, if the highest standards of 
accuracy, clarity, and fairness are met, then a story should be suitable for 
publication anywhere. Distilling those universal constants to a few prin-
ciples, global publishers should consider the following:

Put Accuracy Ahead of Style and Speed. Unlike U.S. law, the laws of 
many nations assume that a sued-upon story is false, and places the burden 
of proof on the publisher. This means that every fact should withstand 
close scrutiny prior to publication and should be subject to exacting proof 
with notes, interviews, documents, and other primary source material pri-
or to publication. It is also worth noting that some nations, like France, 
do not allow reporters to prove the truth of their stories with information 
gathered in the course of a lawsuit. If the reporter did not have it to rely 
upon while writing the story, then the reporter may not rely upon it at 
trial. There’s a world of difference between a story that you know is correct 
and one you can prove is correct. 

Publishers should also be aware that “the rush to publish” is a nearly fa-
tal accusation in many nations. In those countries without a First Amend-
ment analogue, courts give less weight to the “public’s need to know” than 
to a person’s dignitary right, especially in light of an error committed be-
cause the reporter did not have time—or take the time—to adequately 
research a story and seek comment. Many of these same nations do not 
recognize competitive pressures and deadlines as reasons that justify an al-
legedly damaging and inaccurate story. 
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Make Fairness an Obvious and Primary Element of All News 
Stories. Failure to provide a meaningful opportunity to comment is often 
the most damaging element of a libel claim in Europe. In a recent English 
case, George Galloway, a politician known for pro-Arab views and op-
position to the Iraq War, won a libel judgment of almost $300,000, plus 
attorney’s fees, against the Daily Telegraph after the paper published an 
article the court found fundamentally unfair.8 

The paper’s reporter, who was in Iraq after the 2003 invasion, claimed 
to have found a set of documents showing that Galloway had been receiv-
ing illicit payments from Saddam Hussein and had meetings with Iraqi 
intelligence officers. The reporter telephoned Galloway on the evening of 
April 21, and in that conversation, Galloway denied the allegations and 
told the reporter he had never seen the documents in question. 

The next morning, the Telegraph published a five-page spread with 
the headline “SADDAM’S LITTLE HELPER” and a story that began: 
“George Galloway, the Labour backbencher received money from Saddam 
Hussein’s regime, taking a slice of oil earnings worth at least £375,000 
a year, according to Iraqi intelligence documents found by the Daily  
Telegraph in Baghdad.”

Under English law, the seriousness of the allegations has to be met with 
an equal zeal to allow a meaningful opportunity to respond. This was the 
failure that may have most damaged the Telegraph’s case. Reviewing the 
facts of the case, Justice Eady pointed out that the Telegraph admitted it 
did not have the documents examined for authenticity prior to publica-
tion, and did not read the documents to Galloway when asking him for 
comment. 

The reporter did not tell Galloway that the story would be published 
the next morning, nor that it would be featured in a five-page spread. The 
reporter refused to tell Galloway where and how the damning documents 
were obtained. Instead of presenting Galloway with the specific allega-
tions that he would surely have to answer later, the reporter merely told 
Galloway that the documents had “come to light.’’ Given that Galloway 
was accused of nearly treasonous acts that would surely damage his career, 
the court found that Galloway was not given a reasonable and meaningful 
attempt to comment.

Although as of this writing the case is on appeal, the lesson should not 
be lost from whatever outcome occurs: the more serious the allegation, the 
more detailed must be the attempt to reach the subject.9 One phone call may 
not be enough, and asking people to comment on documents they have 
never seen is even more troublesome. Consider follow-up e-mails, faxes, 
and, if necessary, hand-delivered letters setting out the details of what a 
subject is going to be accused of, and asking for comment. 
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More often than not, doing less simply looks unfair. In nations with-
out a rich tradition of a First Amendment, facts that look like a “cheap 
shot” usually work against the press. 

Serve the Public Interest. In many nations, especially those without 
a constitutional counterweight to dignitary rights, even truth is not an 
absolute defense to libel claims. These courts require that such intrusions 
serve the public interest. American law is on the whole very generous to 
the media in determining what is and isn’t in the public interest. Guided 
by the First Amendment’s “marketplace of ideas” theory, American law 
generally defers to that marketplace.10 Editors, after all, know what inter-
ests the public and they try to provide that kind of story. If the story isn’t 
of interest to the public, then readership and circulation decline. This free 
market approach assumes that the public interest is indicated by what the 
public consumes. 

But in most of the world, courts don’t grant such deference to journal-
ists, and what is of interest “to” the public is not the same thing as what 
is “in” their interest. For example, Italian courts ask whether journalists 
are “fulfilling their mission to inform the public about news it needs to 
protect itself.’’

 Bloomberg’s editor in chief Matt Winkler says that a fundamental ele-
ment in all news stories is “what’s at stake.” In his handbook, The Bloomberg 
Way, Winkler explains that “people need a sense of what’s at stake in order 
to know why they ought to care about an event.”

When reporting a story, the “what’s at stake” underscores the public 
interest by asking and answering the same questions: Is there an effect on 
public health? Is there a risk of harm to a nation’s economic or physical 
security? Is there a chance that an act of wrongdoing might go unpunished 
and repeated? Are society’s more vulnerable members likely to become 
victims? 

Reporters and editors should be encouraged to find the angle in each 
story where society can be said to benefit from publication of information 
that can be used to protect itself. The merely prurient and prying—al-
though popular—may not meet the court’s standards of public interest.

Cultural Sensitivity Counts. Phrases that may be innocuous in one 
culture are often offensive—and even libelous—in others. For example, in 
the United States, to say that someone was “fired” is not by itself defama-
tory. Yet the same statement in France or Japan will almost always raise 
eyebrows and get the libel lawyers’ sabers rattling. Why the difference? The 
answer is cultural. 

In the United States, people are used to the notion of an unfair dis-
missal. People can be fired in many states for no reason at all, or for 
reasons that people think are unfair. In isolation, it doesn’t imply that 
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the former employee did something wrong. By contrast, French unions 
and employment law make it next to impossible to “fire” people with-
out a strong showing that the employee violated some duty. Thus, if a 
person was “fired” he must have done something wrong, or at best been 
incompetent. 

Similarly, in Japan, where people are expected to work for one com-
pany their entire adult lives, being fired is a shameful event. This is why 
Asian and European publishers often use the phrase “made redundant” to 
describe persons who are laid off for economic savings reasons. 

Assuming the public interest, one can report that an executive was 
fired, but the publisher of that statement had better be prepared to prove 
it with direct quotes or documentary evidence.

Cultural differences are reflected in the varying definitions of defama-
tory meaning. What is offensive or worthy of ridicule in one place might 
make no difference in another. To be called “gay” in San Francisco would 
not raise contempt, hatred, or scorn, while using the same term in Hong 
Kong may cause an uproar. 

It’s not just rude or imperialistic to assume that your nation’s moral val-
ues are the appropriate yardstick; it may be considered intrusive or libelous. 

Similarly, iconographic figures or political doctrines may be so ingrained 
in the culture that the laws specifically proscribe attacks upon them. State-
ments that question the integrity and political wisdom of Chairman Mao 
will almost certainly set alarms ringing in China, and endorsement of an 
independent Taiwan are expressly criminalized. 

In the United States, some might characterize Singapore’s Lee Kuan 
Yew as a plutocrat. Yet in that nation, he is genuinely revered by most of 
the populace as a founding father and strong, benevolent leader. Reporters 
and editors should at the very least be aware of these potential pitfalls.

Translation in reporting from various languages also raises problems. 
In reviewing a story about warring Mexican shareholders in a takeover bid, 
I noticed the original draft had one side accusing the other of actions that 
were “illegal.” Although I’m not a Mexican securities lawyer, it seemed 
far fetched to say that offering a certain price for stock was a criminal act, 
so I asked the reporter to check back and see if the sources meant against 
the law (“contrario a la ley”) or instead merely not legally binding (“sin 
precedente vinculante’’). It turned out to be the latter, not the former, and 
we accurately described ordinary business litigation, rather than accusing 
someone of committing a crime.

Don’t Confuse the Right to Publish With What’s Right to Publish. 
Common sense and good taste will almost never steer you wrong. Report-
ers’ competitive nature leads them to use facts that are “exclusive” without 
asking if any of those facts move the story forward. But should we?
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A reporter’s job is not to gratuitously inflict damage. Nor is it to be 
“hard-hitting.” It is to “seek truth and report it.” In order to do that, the 
truth has to be contextualized, and presented in a fair manner. The fact 
that some detail may be true is not always by itself an ethical justification 
for publishing it. The more sensitive the fact, the closer reporters and edi-
tors must look at whether the public truly needs to know that fact. Asking 
whether the fact is gratuitous or if it answers a question the public needs 
answered is a good start. These are not often easy or pleasant choices, yet 
asking these questions helps guide us to a more ethical outcome that also 
serves the public interest. 

In the early days of the Enron collapse and scandal, Bloomberg News 
obtained through entirely legal and ethical means a copy of a suicide note 
left by an executive who had taken his own life. The note was addressed 
to his wife, and did not discuss Enron. Should we publish the contents of 
the note? 

We had to ask ourselves the same questions outlined above. Sure, it 
was interesting, even sensational, made more so by the fact that we had it 
exclusively. But did it move the story forward? Did it answer a question 
that the public needed to know, or was it voyeurism? 

After a close look and a lot of discussion, we realized that the larger 
public debate was whether the executive had actually committed suicide 
or was instead killed by people afraid he would disclose damaging infor-
mation. Publishing the note helped answer that question. But our inquiry 
could not end there. Did the note disclose personal details about the sur-
viving family? Would disclosing those details move the story forward, or 
merely subject the family to intrusive examination? Fortunately, the note 
did not contain that kind of detail. 

We believed that our decision to publish the suicide note helped an-
swer the debate about the executive’s death. But this kind of inquiry is 
exhaustive and soul-searching. 

In conclusion, we do well to avoid terse justifications for publishing 
sensitive material. “He deserves it” or “that’s his tough luck” are not substi-
tutes for thoughtful analysis. Putting ourselves in the position of the sub-
ject, and asking ourselves if we are really being fair—how we would like it 
if the roles were reversed—goes a long way to answering these questions. 

There’s often no single “right” answer, but we have an ethical obliga-
tion, as well as a legal one, to ask the right questions.

— Charles J. Glasser Jr.
January 2006
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HO03X02026 (appeal pending).

9. It is worth noting that the Galloway court took a dim view of the publisher’s 
argument that time constraints justified the meager opportunity to respond, and 
when pressed, the publisher admitted that it was not so much the public’s need 
to know that drove the rush to publish, as it was a sense of competitive pressure 
for fear of losing a big scoop. The court found that this hurt rather than helped 
the Telegraph.

10. See, e.g., Huggins v. Moore, 94 N.Y.2d 296, 303 (1999). (“Absent clear abuse, 
the courts will not second-guess editorial decisions as to what constitutes matters 
of genuine public concern.”)
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I N T R O D U C T I O N

In preparing this book, we submitted a list of the most commonly trou-
blesome libel issues to lawyers around the world with expertise in media 
and privacy law. The questions are not exhaustive, and of course, no book 
or outline is a substitute for careful editing and legal review.

The best way for journalists and other publishers to avoid legal prob-
lems is to understand those problems before setting pen to paper. For that 
reason, the material presented here is designed for use by journalists to help 
avoid libel suits; it is not oriented toward tactics and defenses in litigation 
after a suit is fi led. If you are not a lawyer experienced in the language 
of media law, I strongly recommend that before consulting the nation-
specifi c chapters in this book, you read this section to familiarize yourself 
with the concepts explained. They are:

1. What is the locally accepted defi nition of libel?
2.  Is libel-by-implication recognized, or, in the alternative, must the 

complained-of words alone defame the plaintiff?
3. May corporations sue for libel?
4.  Is product disparagement recognized, and if so, how does that dif-

fer from libel?
5.  Must an individual be clearly identifi ed (by name or photograph) 

to sue for libel? Can a group of persons sue for libel, even though 
not named?

6. What is the fault standard(s) applied to libel? 
 a.  Does the fault standard depend on the fame or notoriety of the 

plaintiff? 
 b.  Is there a heightened fault standard or privilege for reporting on 

matters of public concern or public interest?
7.  Is fi nancial news about publicly traded companies, or companies 

involved with a government contract, considered a matter of public 
interest or otherwise privileged?
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 8.  Is there a recognized protection for opinion or “fair comment” on 
matters of public concern?

 9.  Are there any requirements upon a plaintiff, such as demand for 
retraction or right of reply, and if so, what impact do they have?

10.  Is there a privilege for quoting or reporting on papers filed in 
court, government-issued documents, or quasi-governmental pro-
ceedings? 

11.  Is there a privilege for republishing statements made earlier by 
other, bona fide, reliable publications or wire services?

12.  Are there any restrictions regarding reporting on ongoing criminal 
investigations, criminal prosecutions, regulatory investigations, 
civil litigation, or other judicial proceedings?

13.  Are prior restraints or other prepublication injunctions available 
on the basis of libel or privacy, and if so, what are the standards 
for obtaining such relief? 

14.  Is a right of privacy recognized (either civilly or criminally)? 
  a. What is the definition of “private fact”? 
  b. Is there a public interest or newsworthiness exception? 
  c.  Is the right of privacy based in common law, statute, or consti-

tution?
15.  May reporters tape-record their own telephone conversations for 

note-taking purposes (not rebroadcast) without the consent of the 
other party?

16.  If permissible to record such tapes, may they be broadcast without 
permission?

17.  Is there a recognized evidentiary privilege preventing the disclo-
sure of confidential sources relied upon by reporters?

18.  In the event that legal papers are served upon the newsroom (such 
as a civil complaint), are there any particular warnings about ac-
cepting service of which we should be aware?

19.  Has your jurisdiction applied established media law to Internet 
publishers? 

20.  If established media law has been applied to Internet publishers, 
are there any ways in which Internet publishers (including chat 
room operators) have to meet different standards?

21.  Are there any cases where the courts enforced a judgment in libel 
from another jurisdiction against a publisher in your jurisdiction?

Note: Introductions to each country’s legal system at the beginnings of the chapters were 
written by the chapter authors or by Charles J. Glasser Jr.
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The Key Questions Explained

1. What is the locally accepted definition of libel? 
In the broadest terms, a libel claim usually requires that a publisher: 

1. makes a statement to a third party; 
2. that is false; and 
3.  defamatory, meaning that it exposes a subject’s reputation to 

harm. 

This third element—“defamatory meaning”—is central to most libel 
issues. If a statement is false but not defamatory, in most nations there is 
no libel. For example, if a statement that a cabinet minister drives a blue 
car turns out to be false, and his car is in fact green, it would take an unrea-
sonable stretch to attribute reputational harm to the error: no one would 
think less of him for driving a blue car instead of a green one. 

In many countries, to be considered defamatory, a statement must 
expose the subject to “hate, ridicule, contempt, or scorn” or to “lower 
the subject’s reputation in the eyes of right-thinking members of society.” 
Generally, defamatory words are those that would damage reputation, and 
would reasonably cause people to stop associating or doing business with 
the subject. Typically, these are statements of criminal or ethical wrong-
doing, professional incompetence, lack of integrity, impending financial 
insolvency, loathsome disease, or immorality.

Each jurisdiction has different limits regarding what is and isn’t con-
sidered defamatory, and these standards are reflective of the societal norms 
of that culture. Of course, some statements would put the subject’s repu-
tation into disrepute globally: an accusation of thievery or violent crime 
is universally condemned. However, less obvious issues require looking at 
the society in which the subject would complain. For example, in cosmo-
politan cities such as New York and San Francisco, being called homo-
sexual is not considered defamatory, because the society does not assume 
that it is something of which one should be ashamed. By contrast, in rural 
Georgia, being called “gay” is actionable, because that society considers 
homosexuality as a moral wrong.

Some jurisdictions allow a libel claim to be brought on seemingly in-
nocent statements that would injure reputation if the reader happens to 
be aware of certain undisclosed facts. The law calls this libel per quod. For 
example, consider the statement: “Mr. Smith was seen kissing a blonde-
haired woman in a restaurant last night.” This in and of itself shouldn’t 
expose his reputation to harm—unless the reader knew that Mr. Smith 
was in fact married to a dark-haired woman!
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One common mistake journalists and publishers make here is to confuse 
“falsity” with “defamatory meaning.” In most jurisdictions, even if a state-
ment exposes a person to reputational damage, if it is true, it may not be 
the basis of a libel suit. But conflating truth with defamatory meaning leads 
to problems. With the exception of the United States, if sued upon, the 
publisher or journalist carries the burden of proving the truth of the state-
ment in court, which is not as easy as it sounds. The proof must be hard, 
documented, and reliable enough to stand up in court. (See the discussion 
of fault standards in Question 6 below.) The safest, most responsible ap-
proach for any journalist or publisher is, as a first rule, determine whether 
the statement at issue is capable of defamatory meaning: will it harm the 
subject’s reputation? If so, the next step is to determine how much solid, 
incontrovertible proof you can offer that the statement is indeed true.

There are certain circumstances when the statement is considered 
“privileged.” This is when the subject matter is considered by law to be so 
important to society that a publisher is relieved of the duty to determine 
the truth of defamatory allegations. These “privileged” circumstances are 
usually found in situations where the fact that the statement was made is 
in itself newsworthy. For example, allegations made in court pleadings, 
police reports, government agencies’ reports, or legislative debates are im-
portant because society needs to be informed about what transpires in 
courts and government. Thus, many nations treat these circumstances as 
“privileged,” and provided they are accurately and fairly reported, the press 
may republish these statements without liability. (See the discussion of 
privilege in Question 10 below.) 

In many nations, truth is not always an absolute defense, and if the 
statement at issue exposes the subject to reputational injury, it need not be 
false to be actionable: In these nations, a true statement that exposes a per-
son to reputational damage may still be sued upon if the court finds that 
the statement does not serve the public interest. Mere curiosity or gossip 
may not satisfy the court that the public “needed to know” the damag-
ing facts, despite their truth, or that telling these facts was an example of 
fulfilling a journalist’s mission. (See the discussion of fault standards in 
Question 6 below.)

2. Is libel-by-implication recognized, or, in the alternative, must the 
complained-of words alone defame the plaintiff ?
Some statements are defamatory “on their face,” meaning that by them-
selves, they may defame the subject, for example, “X is a murderer.” By 
contrast, libel-by-implication can occur either by arranging innocent facts 
in a way that suggests wrongdoing, or by leaving out information that the 
reader ought to know to have a less damaging view of the subject. 
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In the first instance, a common occurrence in libel analysis is the jux-
taposition of a series of facts: “A is a child-care specialist. The government 
is investigating child-care specialists for evidence of child abuse.” Put to-
gether, a reader could reasonably infer that “A” might be under investiga-
tion for child abuse. This is true even though there is no specific statement 
that “A” is under investigation. Courts often allow a hypothetical reader 
to make reasonable inferences, even though such implications were not 
necessarily the intent of the writer. Avoiding this problem requires clarity 
and precision of language.

Similarly, leaving out facts that clarify a story can also create the im-
pression that someone has committed wrongdoing or is subject to other 
defamatory meaning. For example, to say that “University Professor X 
failed to report to the school that he made extra money tutoring students 
at his home” implies that he had a duty to report his extra income, and 
may have committed a wrongful act. But something is omitted here: is the 
professor actually obligated to make this disclosure? If the story omitted 
that fact, the reasonable reader might assume that the professor violated 
some trust or even a legal obligation. Did he really fail to do something 
he should have?

It is also worth noting that in many jurisdictions, raising hypothetical 
questions may be a form of libel-by-implication. To ask: “Is X wanted by 
government investigators?” raises the question that he might be a wanted 
criminal. 

3. May corporations sue for libel?
The question of whether a company has the right to sue for libel comes 
up frequently in the areas of consumer reporting, financial news, and 
product reviews. Some jurisdictions severely limit the ability of compa-
nies to sue for libel, and other jurisdictions do not allow companies (as 
corporate entities) a right of privacy. Individual executives, of course, 
may still bring libel claims subject to the laws of the applicable juris-
diction.

The question also comes up when a story or publication targets an 
individual who may be closely associated with a particular company. 

4. Is product disparagement recognized, and if so, how does that dif-
fer from libel?
Product disparagement (sometimes called “trade libel”) issues arise when 
a product or brand of goods is held in disrepute. This occurs often in 
product reviews, consumer reporting, and comparative advertising. Some 
jurisdictions apply the same substantive standards as a libel claim, while 
others allow these kinds of claims to apply only when competitors make 
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statements that might be construed as unfair competition or deceptive 
trade practices.

5. Must an individual be clearly identified (by name or photograph) 
to sue for libel? Can a group of persons sue for libel, even though not 
named?
Also referred to as the “of and concerning” doctrine in libel, jurisdictions 
have differing degrees of specificity with which the subject of a story is 
described. Usually, the law does not require that a subject be named: if he 
or she is reasonably identifiable from the details provided, that will suf-
fice for a libel claim. Other jurisdictions, such as France, however, adopt 
a “libel par ricochet” doctrine, through which not only the subject, but 
people with whom the subject is normally associated by the public, may 
also have a libel claim.

6. What is the fault standard(s) applied to libel?
Misapprehension of the “fault standard” is probably responsible for more 
sloppy journalism—and libel suits—than any other doctrine in law. More-
over, the plain fact of the matter is that reporters, writers, and editors do 
sometimes get their facts wrong. 

Too many publishers overlook the fact that the fault standard is es-
sentially a legal excuse for making a mistake: “the right to get it wrong.” 
In many nations, courts and legislators have realized that the public would 
be shortchanged if the press were strictly liable for every mistake. This is 
because the press would be forced to “self-censor” and cut off the flow of 
information, lest it face a bankrupting libel claim for any mistake. The fault 
standard seeks to strike a balance between the public’s need for important 
news and the right that citizens have in being free from libelous statements. 
Without some leeway for good faith error, the chilling effect of libel suits 
would prevent most publishers from taking the financial risk of publishing 
important news, especially about the powerful and well-funded. Publishers 
must recognize that in most jurisdictions, the complained-of story is as-
sumed to be false as a starting point for most courts.

Fault standards generous to the press have in some cases been relied 
upon by unscrupulous journalists who see it as a license to print whatever 
they want without due care for whether the material they publish is accu-
rate. On the other hand, thoughtful publishers and journalists see the fault 
standards as a guidepost of due care, a minimum standard of professional 
responsibility and behavior.

a.  Does the fault standard depend on the fame or notoriety of the 
plaintiff ?
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In some nations, courts differentiate libel plaintiffs in varying degrees 
as “public” or “private” figures, and may apply a more stringent set of 
hurdles for a “public figure” to overcome as a plaintiff in a libel suit. This 
is not, as some journalists think, rooted in a theory that public figures are 
“asking for it.” Instead, the law in nations applying a “public figure” test 
assumes that public figures have the ability to command attention and can 
easily dispel false stories by issuing a press release or holding a press con-
ference to challenge stories. Their fame or notoriety will help ensure that 
their side of a story is heard. In these cases, public figure plaintiffs will have 
to show more than mere falsity or defamatory meaning: they usually have 
to show that the reporter breached all standards of ethical or professional 
duty in making the mistake. 

In some jurisdictions, such as the United States, the plaintiff will have 
to prove that the reporter knew his or her story was incorrect or entertained 
serious doubt about its falsity but chose to publish anyway. This is often 
referred to as actual malice. By contrast, in nations with heightened fault 
standards, private figures, or persons involved in a matter not deemed of 
public importance, do not have to meet such a difficult task. They often 
need only prove negligence on the part of the journalist. That comes down to 
a court asking in sometimes detailed terms if the reporter did that which a rea-
sonable reporter should have done. In journalism, this commonly includes:
• Extensive fact-checking and note-taking;
• Exhaustive documentary research and personal interviews;
• Clear and precise writing without a malicious tone;
• Providing an opportunity to fairly and fully respond; and 
•  Asking yourself whether the story was so important to the public 

interest that it could not wait for further research or fact-checking.

It is important to recognize that in most jurisdictions the fact the re-
porter simply believed in good faith that the material was accurate is not 
enough to satisfy the test.

b.  Is there a heightened fault standard or privilege for reporting 
on matters of public concern or public interest?

In jurisdictions where the story is assumed to be in error, or where 
there is in fact a defamatory inaccuracy, some courts allow this error to 
go unpunished if it is made in “good faith” and the matter is one of 
public concern. The definition of “public concern” is informed by each 
jurisdiction’s approach to excusing error. In other words, in nations such 
as the United States where adherence to the First Amendment is seen 
as a primary goal, and protection for the press is at its greatest, courts 
will generally allow editors—not lawyers—to determine what is and isn’t  
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in the public interest. Some U.S. courts have gone as far as saying that if 
an editor chose to publish the story, it must be, by definition, a matter of 
interest to the public. 

By contrast, courts in most other jurisdictions take a very close look at 
the question of “public concern” and ask actively whether the story at issue 
was something that served the public welfare, not the public’s idle curios-
ity or appetite for gossip.

7. Is financial news about publicly traded companies, or companies 
involved with a government contract, considered a matter of public 
interest or otherwise privileged?
In some jurisdictions, the courts recognize that the press is the “watchdog” 
of the activities of publicly traded companies. Thus, reports on their ac-
tivities may be “privileged” to one extent or another, heightening the legal 
protections. When companies or their products are the subject of report-
ing, one important risk publishers should take into account is the varying 
degree of damages that companies may be able to claim are the result of an 
inaccurate and defamatory story. Companies can in some cases claim that 
lost sales, lost value of assets, failed transactions, and even a drop in stock 
price are recoverable.

Although not generally recognized in the United States, some nations 
recognize a cause of action for “negligent publication,” which some aca-
demics describe as a “libel claim without the libel.” In essence, these are 
claims where the false statement does not necessarily expose the subject 
to reputational damages, but is somehow relied upon by readers to the 
subject’s detriment. For example, if a news story inaccurately describes a 
company losing a big contract, and based on that story the company has 
trouble borrowing money, they may claim that the higher cost of financing 
is attributable to the erroneous story.  Similarly, under this theory claims 
have been brought on the publications of faulty recipes that made people 
sick, product reviews that “encouraged” people to buy defective products, 
or instructions for mechanical engineering procedures that resulted in per-
sonal injury.

8. Is there a recognized protection for opinion or “fair comment” on 
matters of public concern?
Most jurisdictions allow some leeway for the expression of opinion on 
matters of public concern, subject to varying restrictions. Intellectually, 
the defense is based on the following syllogism: If libel claims require a 
false fact; and opinions are not capable of being proven true or false; then 
opinions are not subject to libel claims.

On a more practical level, opinions can be the subject of a libel claim 
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if they are not “pure” opinion (e.g., “I don’t like Mercedes-Benz automo-
biles”) but are instead opinions that imply undisclosed fact (e.g., “I don’t 
think Mercedes-Benz automobiles are safe”). The second example implies 
to the reader that there is something factually provable about the Mercedes 
that serves as a basis for the opinion. In many jurisdictions, unless the 
writer disclosed to the reader why she thinks the Mercedes is unsafe, a libel 
claim might arise. Note that those facts have to be accurate, of course. 
Despite this framework, a surprisingly high number of editors and com-
mentators are subjected to libel claims because of the false comfort to be 
had from couching otherwise defamatory statements in the language of 
opinion, such as “I think” or “it is believed that ...”

Many jurisdictions also place restrictions on the “tone” of the opinion. 
In the United States, the more vitriolic, or at least hyperbolic the language, 
the closer to “pure” opinion the article will be found, on the theory that 
“heated rhetoric” is patently obvious as a writer’s opinion, rather than stat-
ing actual facts. Thus, American defendants have been able to call subjects 
“nazis,” “pigs,” “butchers,” and in one case, “a chicken butt.” Many na-
tions are not as generous with wild language, and may hold publishers 
liable for the use of “uncivil” or “ridiculing” language.

9. Are there any requirements upon a plaintiff, such as demand for 
retraction or right of reply, and if so, what impact do they have?
The “right of reply” is grounded in two different theories, each of which 
should be understood by publishers. Some jurisdictions, particularly those 
that have a generous press-friendly body of law, are driven by the belief 
that “more speech is better,” in other words, that the public interest is 
best served by having opposing sides of a story brought into the open. 
These jurisdictions usually reward publishers who publish replies from 
story subjects by limiting the amount of damages that may be awarded 
at trial. Other pro-press jurisdictions even deny libel plaintiffs the right 
to sue at all if they do not make specific written demands for retraction 
within certain time periods. 

By contrast, some jurisdictions approach the right of reply from a “press 
responsibility” theory, namely, that because publishers control access to the 
press, fairness requires that people who take issue with stories have a right 
to be heard. These jurisdictions place a serious requirement on publishers 
who do receive such demands from libel plaintiffs, and publishers who fail 
to publish responses in a specified manner may be subjected to civil fine.

10. Is there a privilege for quoting or reporting on: 

a. Papers filed in court?
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Variants on the “fair and true report” privilege essentially allow report-
ers to reproduce potentially defamatory statements made in court without 
independently verifying those facts. This is because courts often accept 
that the reporting is about what transpires in civil or criminal proceedings, 
and accordingly, the public has a need to be informed about the adminis-
tration of justice. That said, great care should be taken when reproducing 
the allegations made in court. First, because court cases (whether civil or 
criminal) usually involve some degree of wrongdoing, the odds are high 
that a potentially defamatory statement will arise. 

Second, very few jurisdictions allow the press absolute, unfettered abil-
ity to publish defamatory statements plucked from courtrooms or court 
papers. This second caveat is the heart of the “fair and true” doctrine: the 
report must be fair to the subject of the allegations, and true, meaning it 
must accurately describe the legal argument or court document at issue. 
Although by no means exhaustive, reporters should consider the following 
guidelines:

“Fair” generally means: 
•  Reporting not just the damaging facts or allegations, but including 

the counterarguments or defenses raised by the subject;
•  Making clear the distinction between unproven allegations and an 

actual finding of fact;
•  Providing an opportunity to respond.

“True” generally means:
• Accurately describing the legal argument or allegation made;
• Refraining from adding conjecture about innocence and guilt;
•  Quoting from the documents or statements when possible, instead 

of paraphrasing.

b. Government-issued documents?
Jurisdictions have differing views on what kind of government papers 

may or may not be subject to the fair and true report privilege. In most 
areas, public statements, reports, fact-finding papers, and statements made 
by government agencies are privileged to one degree or another, as are usu-
ally legislative or parliamentary debates. 

Not all jurisdictions allow defamatory allegations contained in docu-
ments or statements made by a government agency to be quoted with-
out some limitations. Jurisdictions also vary widely in defining what a 
“government document” is: for example, in some places police reports are 
privileged, in others they are not. As a general rule, an “official” statement 
will be one that is: (i) made by a government employee authorized to speak 
on behalf of his or her agency; and (ii) made in a situation or occasion 
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expressly convened for the purpose of disseminating information to the 
public at large, such as press conferences, press releases, public meetings, 
or e-mailed statements to the press. 

c.  Quasi-governmental proceedings, such as those issued by pro-
fessional associations (for example, disciplinary proceedings)? 

As described above, jurisdictions have varying definitions of what is and 
isn’t a government agency for purposes of applying a privilege to reporting 
defamatory allegations contained in their documents. Many jurisdictions 
apply this privilege to the statements, reports, findings, and hearings of 
“quasi”-government agencies. These may be loosely defined as bodies that 
have been given a degree of authority to make decisions on behalf of the 
public, or of bodies that have the authority to discipline specific industries 
on behalf of the public interest, such as medical or bar associations, or self-
regulating bodies such as those that oversee stock brokers and traders.

11. Is there a privilege for republishing statements made earlier by 
other, bona fide, reliable publications or wire services?
As a basic rule, those who repeat a libel are as responsible as those who 
first published it. Nonetheless, some jurisdictions allow publishers to rely 
on the reporting of bona fide, reputable news agencies in certain circum-
stances, particularly in jurisdictions that require a plaintiff to show more 
than mere negligence to recover libel damages. The application of this 
privilege varies, but courts generally require that the “republisher” did not 
alter the language of the original report, did not excise any exculpatory 
information from the original report, and did not have specific knowl-
edge or reason to believe that the original report was wrong.

Publishers find themselves in a quandary when the fact of the origi-
nal report is in itself newsworthy. There are often instances when the fact 
that a major publication or broadcaster publishes a groundbreaking and 
important story has an effect on the marketplace or the political dialogue. 
Courts that recognize this privilege often require that those republishing 
allegations made by other publishers should try to craft their story in a 
manner that does not adopt those allegations as a fact, but rather sets forth 
the controversy in an even-handed manner.

12. Are there any restrictions regarding:

a. Reporting on ongoing criminal investigations?
Few areas are as fraught with landmines as reporting ongoing crimi-

nal investigations. Aside from the libel issues (see Questions 10a. and b. 
above), non-U.S. courts generally take a dim view of publishers perceived 
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as “interfering” with law enforcement or regulatory activities. This is be-
cause of the argument that the publication may be inadvertently “tipping 
off ” suspected individuals and allowing them to escape detection or to 
destroy evidence.

b. Reporting on ongoing criminal prosecutions?
Several nations place restrictions on reporting ongoing investigations be-

cause the law is concerned with publications that might taint the public’s per-
ception of a case from which a jury pool might be selected. In these cases, 
reporters and publishers who reveal details about criminal proceedings may be 
charged with Contempt of Court, and be subject to fines or imprisonment. 

Restrictions on the reporting of criminal proceedings include, various-
ly, “blackout” periods of publishing between the time of arrest and verdict; 
names and identifying information about suspects and witnesses, details 
about the crime, and speculation about guilt or innocence. Contempt of 
Court in many of these nations is a “strict liability” crime, meaning that 
there is no justification defense available: if the forbidden material is pub-
lished, the reporter or publisher faces charges. 

c. Reporting on ongoing regulatory investigations?
Reporters may face the same difficulties reporting on regulatory inves-

tigations as they might in criminal cases. 

d.  Reporting on ongoing civil litigation or other judicial proceed-
ings?

Although civil cases are usually subject to fewer restrictions, reporters 
should be advised that courts may declare certain types of material “off 
limits” depending on what kind of civil case is being litigated. For ex-
ample, the publication of proprietary trade information, personal private 
data, identities of minors, material in family court such as paternity issues, 
and other sensitive material may be proscribed. 

13. Are prior restraints or other prepublication injunctions available 
on the basis of libel or privacy, and if so, what are the standards for 
obtaining such relief ?
“Prior restraints” are judicial actions whereby the court forbids a pub-
lisher from disclosing or reporting certain information before it is pub-
lished. The United States is one of the few jurisdictions that bans “prior 
restraints” under its Constitution. 

Prior restraints are generally granted when the subject of the story has 
a reasonable basis for believing that the material is about to be published, 
and can convince the court ahead of time that the story is false and damag-
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ing. Publishers or webmasters served with notice of a hearing for a prior 
restraint should consult local counsel immediately, and should never ig-
nore such a notice. 

Even if the publisher believes that the story is accurate under the local 
law, failure to obey the prior restraint without attending the hearing may 
subject the publisher to criminal charges. The bad news is that attending 
such a hearing may delay publication, or even ruin the exclusivity of the 
story. The good news is that in most nations that allow prior restraints, the 
person requesting relief will have to put up a bond and bear the publisher’s 
legal costs if the restraint is not granted.

14. Is a right of privacy recognized (either civilly or criminally)?
The right of privacy should be understood as separate and distinct from def-
amation. Where defamation addresses the reputation of entities impacted 
by false speech, “privacy” addresses not damage to reputation (what others 
think of the subject) but instead the damage to the subject’s feelings. The 
truth or falsity of the statement at issue is rarely germane to privacy claims. 

At its core, privacy claims center on the offensiveness of having mate-
rial published about a person that (the plaintiff claims) has no business 
being disclosed to the public at large. Although corporations can bring 
claims based on the disclosure of private data or trade secrets, they usually 
do not have standing to bring “invasion of privacy” claims because these 
claims are designed to repair “hurt feelings” or “emotional damage,” both 
injuries that corporations (as opposed to human individuals) do not have 
the ability to suffer. 

a. What is the definition of “private fact”?
In those nations that recognize a right of privacy, the central question 

is whether the sued-upon story discloses a fact that is generally personal 
and private, and the disclosure of which is highly offensive. Defining a 
“private” fact is not an easy task for plaintiffs. The fact at issue may not 
be known, but if it is knowable to the public (for example, through easily 
accessed public records), it may not be considered “private.” 

Even if the fact at issue is secret, mere secrecy is not enough to make 
a claim. Courts will examine the nature of the fact itself, and its inherent 
“offensiveness.” Courts will generally find “privacy” to have been violated 
when a fact discloses something of an intimate nature. Medical informa-
tion, information about sexual preferences or behavior, information about 
children, marital matters, and the like are more likely to be actionable. 
Publishers should also be aware of restrictions in the European Union and 
elsewhere about disclosure of data that is considered private under Data 
Protection Laws. 
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b. Is there a public interest or newsworthiness exception? 
Some jurisdictions that recognize a right of privacy still protect pub-

lishers if the fact at issue is “rationally related” to a public controversy. This 
usually becomes a very fact-specific examination. Broadly speaking, media 
superstars such as notoriously misbehaving pop singers are often deemed 
to have almost no right to privacy at all, while other celebrities, although 
famous, may be allowed to pursue claims of privacy when the private fact 
at issue is not rationally related to the reason he or she is famous. Superstar 
fashion model Naomi Campbell was allowed to pursue privacy claims in 
the United Kingdom when a tabloid showed photographs of her leaving 
a drug rehabilitation clinic. Campbell argued that the disclosure of her 
medical condition was private and not in the public interest. The UK 
courts and the EU Court of Human Rights agreed.

c.  Is the right of privacy based in common law, statute, or consti-
tution?

Several jurisdictions also have statutes addressing a form of privacy 
claim called “misappropriation of likeness.” This claim is similar to a false 
endorsement, trademark, or unfair competition claim, wherein people—
usually celebrities—who have a value in their image, claim that it is being 
misused for the purpose of profit. Some celebrities have tried to use this 
claim as an end run around substantive defamation laws, arguing that 
because newspapers or broadcasters are in the business of making a profit, 
their image shouldn’t be used in newspaper stories without their consent. 
Courts have almost universally rejected this approach, and apply a “news-
worthiness” exemption to this claim as well. This protection has also been 
extended to unauthorized biographies, movies, posters, and even artwork. 
It should be noted that there have been several cases where the claim was 
allowed to proceed because the story underlying the unconsented use of 
the photo was erroneous, or, in the words of one judge, “so infected with 
substantial falsity” that the judge said it would be illogical to allow a news-
worthiness defense to a story that was clearly not news. 

15. May reporters tape-record their own telephone conversations for 
note-taking purposes (not rebroadcast) without the consent of the 
other party?
Many jurisdictions forbid the recording of telephone conversations with-
out the consent of all parties to the phone call (also called “two-party” 
consent). In these places, the mere act of making the recording itself may 
be a crime, and it does not matter whether the tape is disclosed to a third 
party or not. In some of these jurisdictions, such an improperly made tape 
might not be admissible as evidence in a libel trial in the event that the 
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recording is needed for the reporter to prove that something in particular 
was said.

16. If permissible to record such tapes, may they be broadcast with-
out permission?
Even in areas where it is permissible for reporters to tape-record their tele-
phone interviews without the other person’s consent, that is not a guaran-
tee that such tapes may be broadcast without consent. The act of making 
the tape is separate from disclosing the tape (or its contents), which might 
be a violation under statutory privacy laws, or broadcasting regulations. 

17. Is there a recognized evidentiary privilege preventing the disclo-
sure of confidential sources relied upon by reporters?
Using confidential sources is something that reporters should never take 
lightly. A “shield law” or “reporters’ privilege” is a doctrine that protects 
reporters from having to disclose their confidential sources. This comes up 
in a variety of ways: 

1.  when parties are in litigation and seek to obtain reporters’ notes or 
outtakes to prove their case (usually through a subpoena); 

2.  when law enforcement agencies want to investigate or prosecute 
someone who may have been interviewed by the reporter (also de-
manded through a subpoena); and 

3.  when the reporter or publisher is sued for libel in a story that uses 
confidential sources (usually demanded in discovery or disclosure).

Nations that do have shield laws are usually protective to the press 
in the first instance when civil litigants seek to use a reporter’s notes, 
especially when those notes might reveal the identity of a confidential 
source. The second instance, however, is not as clear-cut, and generally, 
law enforcement agencies have been successful in convincing courts that 
reporters should disclose their confidential sources. Judges in these mat-
ters are generally required to balance the harms at issue. On the media’s 
side, forcing disclosure makes the press an official “arm” of law enforce-
ment, and erodes the press’s independence. Press freedom advocates add 
that this has a “chilling effect” on sources who want to tell the press 
important information but are afraid of being targeted for retribution. 
On the other hand, law enforcement agencies have been able in some 
cases to convince courts that reporters have no higher standing or more 
rights than “ordinary” citizens, and, like “ordinary” citizens, must come 
forward and testify as to facts they have that the government might need 
to protect the public.

Shield laws may not apply to the third situation, when the press is 
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sued and the plaintiff seeks the identity of the confidential source. Because 
plaintiffs in most cases have a right to attack the credibility of a reporter 
or his source, the press is often barred from relying on confidential sources 
to defend a libel claim unless it is willing to disclose the identity of the 
source. This puts the press in a difficult position, because sources who are 
promised confidentiality by the press have been allowed to sue the press 
for breach of contract when their identity is disclosed without consent. 
Moreover, some European jurisdictions make it a criminal act for reporters 
to disclose the identity of confidential sources. 

18. In the event that legal papers are served upon the newsroom (such 
as a civil complaint), are there any particular warnings about accept-
ing service of which we should be aware?
Each nation has its own set of procedural laws regarding the manner in 
which legal papers such as subpoenas and complaints (and sometimes de-
mands for retraction) must be delivered. Failure to respond properly to 
such papers might result in a default judgment against the publisher or 
reporter, and local counsel should be consulted immediately in all cases. 

19. Has your jurisdiction applied established media law to Internet 
publishers? 
It should not be assumed that all established media law and case deci-
sions will be applied the same way. For example, the archival aspect of the 
Internet has established different rules for statutes of limitations, whereby 
claims can “expire” if not acted upon within a certain date of the publica-
tion. Where stories published on paper might not be sued upon after a set 
period (say three years after the first publication in any medium), many 
courts outside the United States have said that on the Internet, each day 
that the offending web page is available brings a new publication, and the 
claim renews. Thus, Internet publishers might face “infinite” exposure for 
their stories. 

20. If established media law has been applied to Internet publishers, 
are there any ways in which Internet publishers (including chat room 
operators) have to meet different standards?
Federal communications law in the United States provides a “safe harbor” 
for most operators of ISPs, chat rooms, and electronic bulletin boards, 
protecting them from liability for the defamatory statements made by 
others without the operator’s prior knowledge. However, many non-U.S. 
jurisdictions apply a strict liability rule, making the operators of Web sites 
and the like responsible for defamatory statements, whether they are aware 
of the falsity of the statement or not.
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Web site operators outside the United States have also been held ac-
countable for the unknowing use of their Web sites for the improper posting 
of copyrighted material and materials that violate the EU Data Privacy Act. 

21. Are there any cases where the courts enforced a judgment in libel 
from another jurisdiction against a publisher in your jurisdiction?
A judgment in one nation against a publisher or reporter might not be 
enforceable in others. The enforcement of judgments is determined by 
a patchwork of statutes, treaties, and common law. Although judgments 
issued outside of the United States rooted in non-U.S. libel law might not 
be enforceable in the United States, the same is not necessarily so for enti-
ties who have employees or assets elsewhere. (See Chapter 22, “Enforcing 
Foreign Judgments in the United States and Europe.”)
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Introduction to the Brazilian Legal System
The Brazilian legal system is derived from traditional civil law theories 
and is guided by the Brazilian Federal Constitution, which was drafted in 
1988. The “new” system has signifi cantly streamlined a Brazilian system 
that was infamous for having an excessive number of laws.

The current judicial system has two branches, a federal branch and a 
state branch. There are two levels of federal courts in Brazil. Federal dis-
tricts, composed of states and municipalities, each have their own court, 
called the Federal District Court. The second level of the federal branch is 
the Supreme Court of Justice, the highest federal court in the country. The 
state system is composed of states and municipalities within each state. 
Each state has its own uniquely organized judicial system, and each state’s 
courts, judges, and jurisdiction are determined by a state constitution. 
State legal powers are limited by the federal constitution, but are otherwise 
unhindered. Municipalities have constitutional equivalents, called organic 
law, but no court system, and must obey all federal constitutional laws. 
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Brazilian Civil Code and Media Law
Persons producing content subject to Brazilian law are advised to familiar-
ize themselves briefly with the structural framework of Brazil’s legal system 
and its approach to media law. Article 5 of the Constitution of Brazil (CB, 
in force since 1988) and Brazil place a high value on freedom of the press;1 
however, the CB also provides citizens with the inviolability of privacy 
and private life. Therefore, the various constitutional guaranties must be 
weighed against each other in any given case. In addition, certain restric-
tions on press freedom have been established via legislative means. 

The Brazilian Civil Code (BCC), which was passed in 2002, intro-
duced changes in the area of personality rights, including the right to 
private life. The BCC provides that the private life of natural persons is 
inviolable and that the courts, on application by an interested party, may 
adopt such measures as may be necessary to prevent any act contrary to the 
inviolability of private life or to cause such acts to cease. 

1. What is the locally accepted definition of libel?
The CB guarantees both freedom of the press and the right to privacy. 
Provision is made for the freedom of artistic and scientific expression and 
communication which is free from censorship or restriction. On the other 
hand, the CB also states that “honor, dignity, image, and the right to pri-
vacy are all inviolable rights,” breach of which gives rise to an entitlement 
to damages. Libel is both a criminal offense and a civil wrong in Brazil.

Chapter 3 (Capítulo III) of the Press Law2 sets out the offenses aris-
ing from abuse of the right to freedom of thought and information using 
communication/information media. The term media, in this context, cov-
ers newspapers and periodical publications, radio transmission, and other 
news services. 

Media crimes are divided into two classes: on the one hand, public or-
der offenses or the divulging of state secrets, and on the other, defamation 
(“crimes against reputation”). Depending on the conduct of the agent, 
libel (in a broad definition) can take, according to Brazilian law, three 
different forms: calumny (calúnia), defamation (difamação), and injury to 
dignity or decorum (injúria). These three crimes are defined as follows:

Calumny: To falsely accuse someone of committing a criminal act 
(punishable by 6 months’ to 3 years’ imprisonment plus a fine ranging 
from 1 to 20 minimum salaries).3 

In the offenses of calumny (art. 20) and defamation (art. 21), the pub-
lisher alleges a provable fact. In the former (calumny), the publisher must 
have knowledge of the falsity prior to publication. It is important to note, 
however, that in certain circumstances the defendant accused of the crime 
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of calumny or defamation may rely on the defense of truth. This defense is 
generally available in calumny (art. 20) but only in limited circumstances 
in defamation (art. 21), and not at all for injury to dignity (art. 22). The 
defense of truth, where applicable, is an absolute defense, whereby the 
defendant avoids conviction.

Examples of calumny include the following: The unproven allegation 
that a judge, in the city of Canoinhas, had committed the offense of 
threatening behavior (which constitutes a crime) against the owners of 
a publishing company, saying that if the editor in chief did not stop 
writing about the mayor of the city, he would be severely punished, 
with payment of fines and, additionally, imprisonment. The publisher 
published such threats. The truth of the allegedly calumnious statement 
was not proved and, for this reason, the owners of the company were 
convicted.4 In a city in the State of São Paulo, a public agent was accused 
of manipulating the results of a public contest and making false repre-
sentations. The court decided that such a statement would constitute a 
crime of calumny.5

The following statements were found not to constitute calumny: A news 
report was published of a charge of manslaughter filed against a medical 
practitioner. Because the charges had in fact been brought, the court found 
the statement justified by truth and held there was no crime of calumny.6 
A journalist authored an article in which he referred to the plaintiff as a 
drug dealer, for being criminally convicted and currently on conditional 
release. However, the court decided that libel was not present, once the 
defendant had established his fact-finding on the animus narrandi (“will-
ing to tell”).7

Defamation: To allege that someone has performed a disreputable act 
(punishable by 3 to 18 months’ imprisonment plus a fine of between 2 
and 10 minimum salaries).8 

In the lower-level offense of defamation, the act which the victim is 
stated to have performed is not a criminal act, but is nonetheless conduct 
that is detrimental to the victim’s reputation (disreputable). An individual’s 
reputation is the person’s “standing in society.” The law seeks to uphold 
and protect the esteem in which a person is held by society—objective 
dignity.

Examples of defamation include: Blaming the mayor of a municipality 
for improper accounting procedures at City Hall, saying he had “never 
been transparent” in his accounting and that the “public authorities were 
reluctant to publish the accounts” because of fear of reprisals.9 In another 
case, an article referred to the mayor of a certain city as “mentally disor-
dered.” The court understood this conduct as defamatory, and no public 
interest was present in the context of this statement. For this reason, the 
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statement was not supported by the principle of freedom of speech in the 
Brazilian Constitution.10 

The following statements were found not to constitute defamation: A 
newspaper reported the filing of administrative proceedings against an 
educational institution. The court held that the aim of the report was 
to inform the community of an issue of public interest. The journalist’s 
intention was not to defame the legal entity referred to or its partners.11 
In another case, a journalist published a satire animus jocandi (“willing to 
make fun”) that alleged provable facts. Because they were true, the way 
they were published was considered a legal form of expression by the jour-
nalist.12

Injury: To offend someone’s dignity or decorum (punishable by 1 to 
12 months’ imprisonment or a fine of between 1 and 10 minimum sala-
ries).13 The offense of injury (art. 22) involves making statements which 
simply offend the subjects’ “decorum and dignity.” Decorum (in Por-
tuguese dignidade) refers to a person’s moral attributes, whereas dignity 
(in Portuguese decoro)14 refers to the individual’s physical and intellectual 
attributes. The mere use, to describe a person, of words which express 
a negative concept or image and which offend “subjective” honor (the 
victim’s self-image, as opposed to that person’s image in society) consti-
tutes grounds for prosecution for this offense. 

Examples of injury include: An article describing one of the candidates 
standing for presidency of a municipal legislative assembly (City Hall) as 
a “hypocrite,” “false moralist,” and “a man of limited cultural resources” 
was held to show a clear intention of offending the individual’s dignity 
and decorum rather than making a criticism based on public interest.15 In 
another instance, a newspaper published an article stating that the mayor 
of a city in the State of Rio de Janeiro was a “scoundrel” and his behavior 
was harmful for the poor population. The court understood that the use 
of the word “scoundrel” constituted a violation of the subjective honor of 
the mayor and the newspaper was convicted.16

The following examples found that injurious publications had not been 
committed: A politician was called “selfish” and a “political opportunist” by 
his political opponent. The court decided that such conduct did not char-
acterize injury because it constitutes (legitimate) criticism.17 The case of a 
person named to a public function and who was called “incompetent” and 
“unable to exercise such function” was adjudicated not injurious because 
the court held that the expressions were used not to offend the individual 
but in order to instigate the public opinion against the politician’s ap-
pointment.18
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2. Is libel-by-implication recognized, or , in the alternative, must the 
complained-of words alone defame the plaintiff  ?
Most expressions need to be interpreted in the context in which they 
are written in order to determine whether or not one of the three crimes 
referred to above (calumny, defamation, or injury) has been commit-
ted. Expressions which in isolation are not offensive may be held by the 
judge to be so following examination of the circumstances and manner in 
which they were used.

3. May corporations sue for libel?
Although there is a divergence in both the precedent and authorities on 
this question, the dominant position in the Brazilian Superior Court of 
Justice (Superior Tribunal de Justiça—STJ) is that crimes against honor 
(which include calumny, defamation, and injury) can only be committed 
against natural persons. Therefore, corporations could not sue third par-
ties based on libel for criminal purposes. However, legal persons can bring 
a civil action for damages if they believe they have been defamed.

4. Is product disparagement recognized, and if so, how does that dif-
fer from libel?
The mere allegation that a product is unequal (inferior or superior) to 
another does not constitute a crime against reputation. Neither the Brazil-
ian legislature nor the courts therefore consider the affirmation made in 
the media that a given brand is better than its competitor to be a criminal 
offense (crime against reputation). 

Denigration of a competitor’s product, in the guise of promoting a 
given trademark, could constitute the crime of defamation and could 
amount to contravention of other provisions relating to crimes against 
industrial property (Law no. 9.279/96, Industrial Property Law—IPL). 
In this sense, and according to article 195 of IPL, the publication of false 
information or false statements about a competitor in order to obtain any 
advantage is considered to be a crime.19

5. Must an individual be clearly identified (by name or photograph) 
to sue for libel? Can a group of persons sue for libel, even though not 
named?
In order to bring an action, the plaintiff must be identified (by any means, 
such as name, photograph) or at least identifiable (as in the case where ref-
erence to a position or function allows the individual to be identified). The 
same rule applies to a group of persons that can be identified by reason of 
the function they exercise, even if they have not been referred to by name 
and their image has not been published.
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6. What is the fault standard(s) applied to libel? 

a.  Does the fault standard depend on the fame or notoriety of the 
plaintiff ?

The fame or notoriety of the plaintiff is not relevant to the question of 
whether defamation has occurred, although the dominant position among 
the authorities is that public personalities generally enjoy less protection 
with respect to their private life.

b.  Is there a heightened fault standard or privilege for reporting 
on matters of public concern or public interest?

The general rule in Brazilian law is that there are no aggravating or 
attenuating factors in crimes against honor in connection with reporting 
on matters of public concern, although the circumstances mentioned in 
the paragraph below should be observed. Nonetheless, courts will allow a 
limited “public interest” defense in civil cases.

With respect to the public interest in reporting criminal matters, and 
specifically in connection with the crime of calumny, the CC provides for 
truth as a defense. However, by statute, truth is not a defense when cal-
umny is committed against the president of the Republic, the head of a 
foreign state, the president of the Senate, the president of the Chamber of 
Deputies, or the ministers of the Supreme Federal Court (Supremo Tribu-
nal Federal—STF). However, it is important to mention that the CC was 
passed when Brazil was under a dictatorship, and the same can be stated 
with regard to the LP. For this reason, both laws are strict in relation to this 
matter, but their application is doubtful. Nowadays, in cases of publication 
considered to be calumnious against any of the public persons mentioned 
above, the public interest may be invoked (and used as a defense) in order 
to justify such publication.

In cases of defamation, proof of truth of the statement will be admitted 
as a defense if the subject is a public servant and the offense is related to 
the exercise of his office. 

Under civil law, the public interest may prevail over the principle of in-
violability of a person’s honor, private life, and privacy, if the facts reported 
are true. Thus, even if the plaintiff ’s honor has been affected by the report, 
if the facts reported are true and there is a relevant public interest in the 
report, the plaintiff has no right of redress. The same principle applies in 
conflicts between the right to inform and the right to preservation of an 
individual’s image or an individual’s right to private life, provided, here 
again, that the facts reported are true. 

In contrast, in cases where there is no relevant public interest in the 
facts, they should not be reported, regardless of their truth. It should be 
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borne in mind that a crime may be committed even when the aim of the 
reporting is based upon the exercise of the right to serve the public inter-
est, but such right is exercised with malice—a clear intent to damage the 
reputation of a subject. 

7. Is financial news about publicly traded companies, or companies 
involved with a government contract, considered a matter of public 
interest or otherwise privileged?
The CB provides that the public administration must comply with the 
principles of legality, impersonality, morality, efficiency, and publicity, 
among others. Likewise, Law 8666, which governs government contract-
ing, provides for the publicity of acts and contracts entered into with the 
public administration. Accordingly, all contracts entered into with the 
government are public, unless they contain a confidentiality clause. In re-
lation to the financial news of publicly traded companies, they are required 
by law to publish their financial information periodically, in the form of 
quarterly reports and annual reports. Therefore, all information published 
in this manner can be relied upon by a journalist to show relevant public 
interest.

8. Is there a recognized protection for opinion or “fair comment” on 
matters of public concern?
The LP sets out in two provisions (art. 21, paragraph 2 and art. 27, section 
VII), that criticism made on the grounds of public interest does not con-
stitute an abuse of the exercise of freedom of thought and information. 

In addition to the grounds of public interest, the specific legislation 
further excludes inter alia from the roll of crimes committed via abuse of 
the exercise of the freedom of expression and information the following 
(save where there is manifest intention to prejudice the third party):

1.  adverse literary, artistic, scientific, or sporting criticism or com-
mentary (art. 27, subsection I);

2.  the reproduction of reports, expert opinions, decisions, or other 
acts performed by the relevant organs of the legislature, save where 
such information is confidential (art. 27, subsection II);

3.  the reproduction of written or oral debate/argument in court, as 
well as the reporting of court orders and decisions and such other 
orders or communications as may be made by the judiciary (art. 
27, subsection IV);

4.  the reporting of statements or allegations made during court hear-
ings by the parties to the proceedings or their representatives (art. 
27, subsection V).
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Thus, critical commentary, irritating though it may be, provided it falls 
within the limits referred to, does not in itself amount to media crime. 

9. Are there any requirements upon a plaintiff, such as demand for 
retraction or right of reply, and if so, what impact do they have?
Yes. The LP provides for a right of reply, in the following terms: any natu-
ral or legal person which is accused in, or offended by, a report published 
in a newspaper or periodical, or in a broadcast, or about whom an untrue 
or incorrect fact is published through the information media, has the right 
of reply or rectification. The reply or rectification must be submitted in 
writing within a period of sixty days from the date of the publication or 
transmission.

Under the Brazilian CC, the right of reply consists of: 
1.  publication of the response or rectification of the offended party, in 

the same newspaper or periodical, with the same characteristics as 
the original report; 

2.  transmission of the written reply or rectification of the offended 
party, by the same broadcaster and on the same program and at the 
same time as the original report; or 

3.  transmission of the reply or rectification of the offended party, 
by the news agency, to all media to which the original report was 
transmitted.

The broadcaster, newspaper, or news agency must comply with the 
demand for reply or rectification within twenty-four hours. If the twenty-
four hour time limit is not met, the offended party may bring a judicial 
proceeding to enforce the right of reply. It should be noted that publica-
tion or transmission of a reply or rectification does not affect the offended 
party’s right to seek redress through criminal and civil actions. Under the 
Brazilian CC, if the accused retracts the calumnious or defamatory state-
ment in an appropriate manner at any time prior to judgment, the accused 
is exempted from criminal liability.

10. Is there a privilege for quoting or reporting on:

a. Papers filed in court?
Yes. The LP authorizes, in whole or in part, the reproduction of 

news, reports, or transcriptions of oral or written debate before judges 
or courts, and the publication of orders and judgments and all other 
communications and orders by judicial authorities. The privilege is ab-
solute: even if the reproduction or report contains calumny, defamation, 
or injury to dignity and decorum, it will not constitute an abuse of the 
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freedom of information if it is accurate and is not disclosed in a manner 
that shows bad faith.

b. Government-issued documents? 
Yes. The LP authorizes reproduction in whole or in part of reports, 

opinions, decisions, or acts performed by agencies or departments of the 
Legislative Houses, unless they contain reserved or secret material; and 
reports and comments on bills and acts of the legislative branch of govern-
ment, and related debates and criticism.

c. Quasi-governmental proceedings? 
Yes, although the extension of immunity to quasi-governmental pro-

ceedings is a closer question, depending on the specific legislation govern-
ing the various professional associations at issue. Because the publication 
of administrative acts of this nature has the potential to violate the mem-
bers’ right to privacy, the legality of such publication will depend on the 
public interest in the published information and, of course, on the truth 
of the information reported. In the case of attorneys, for example, who are 
members of the Order of Attorneys of Brazil, disciplinary proceedings are 
secret and only the parties, their attorneys, and the directors and other of-
ficers of the OAB are allowed to be present. In any event, the question of 
whether the proceedings of a given professional association are public can 
only be answered on a case-by-case analysis. 

11. Is there a privilege for republishing statements made earlier by 
other, bona fide, reliable publications or wire services?
Yes. The Brazilian legislature provides for the imposition of a penalty for 
calumny only for circumstances in which the defendant publishes or trans-
mits allegations of criminal conduct, which the individual knew to be false 
(i.e., the reporting of an allegation which amounts to calumny, and which 
the reporter knows to be false) (art. 20, paragraph 1). 

In relation to the crime of defamation, the courts have consistently held 
that the reporting of facts previously published in other newspapers, when 
the intention is merely to divulge the information and there is no bad faith 
or wish to prejudice a third party, is not a crime. It is important to state that 
if, in the opinion of the judge, the person who retransmitted or republished 
the offending item acted in good faith, that individual should be acquitted. 

12. Are there any restrictions regarding reporting on:

a. Ongoing criminal investigations?
Generally, there are no restrictions in this regard, and Brazilian law rec-



 Brazil 29

ognizes the freedom of expression and information in relation to reporting 
ongoing criminal investigations. Liability may attach only in cases where 
there is malice—an “unmistakable intent”—on the part of the reporter to 
defame the person who is the subject of the report. A newspaper report 
that a certain individual is being investigated for involvement in a criminal 
organization, for example, is not a crime against reputation or an abuse of 
the exercise of freedom of information, provided the report is not mali-
cious or in bad faith. 

b. Ongoing criminal prosecutions?
As has been set out above, Brazilian law expressly states that the whole, 

partial, or summarized reproduction, publication, or outline of a written 
or oral argument before courts or tribunals, and the reporting of court 
orders and sentences and any other measures taken by the judiciary, shall 
not be deemed an abuse of the freedom of expression and information 
(art. 27, subsection IV). The same applies to “articulation, citations (ref-
erences/quotations) or allegations made in court by the parties or their 
representatives” (subsection V).

Brazilian law also recognizes a “presumption of rehabilitation.” The 
law prohibits the reporting of an individual’s completed prison sentence, 
unless there are public interest grounds for the publication. 

c. Ongoing regulatory investigations? 
No.

d. Ongoing civil litigation, or other judicial proceedings?
No; however, in some legal proceedings, either criminal or civil, e.g., 

those relating to child-care issues or where sensitive issues of state security 
are involved, the court may order that the proceedings be heard in private 
(on camera). Any breach of such order, for example by reporting on any 
aspect of the case, is a serious criminal offense.

13. Are prior restraints or other prepublication injunctions available 
on the basis of libel or privacy, and if so, what are the standards for 
obtaining such relief ? 
No. There is no provision for preemptive censorship of information, even 
with a view to protecting privacy. There are no means within the criminal 
law with which to prohibit the publication of news/journalistic material. 
Specific legislation provides for seizure of printed material which contains 
war propaganda, discriminatory material relating to race or social class, 
incitement to subversion of the social and political order, or offense to 
public decency or values.20
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14. Is a right of privacy recognized (either civilly or criminally)? 
As mentioned in the introduction to this memorandum, the right of pri-
vacy is recognized in the CB (art. 5, subsection X), the BCC (art. 21), and 
the CC (crimes against the inviolability of correspondence and secrets).

a. What is the definition of “private fact”? 
There is no definition of private fact in the law of privacy. It can be 

said that “the right to private life can be defined as the right to live one’s 
own life in isolation, without being subjected to publicity that one neither 
asked for nor wanted.”21 Privacy interests often outweigh priority over the 
right to inform, which may prevail only if the necessary public interest in 
disclosure exists.

b. Is there a public interest or newsworthiness exception?
As mentioned above, the constitutional protection of privacy may give 

way in the face of public interest. However, such cases are exceptional and 
must usually be authorized by a court order. A typical example would be 
access to confidential banking information (which falls within the sphere of 
privacy), when authorized by a court to serve an overriding public interest.

c.  Is the right of privacy based in common law, statute, or consti-
tution?

As mentioned above, the right of privacy is provided for in the CB (art. 
5, subsection X). The BCC, which came into effect in January 2003, deals 
expressly with personality rights, including the right of privacy (art. 21).

15. May reporters tape-record their own telephone conversations for 
note-taking purposes (not rebroadcast) without the consent of the 
other party?
Although the courts and the scholars are not unanimous on this point, the 
dominant opinion is that it is legal to record one’s own telephone conver-
sation without the consent of the other party. The Court of Justice of São 
Paulo, for example, decided that recording a conversation on an answering 
machine is not illegal, even though the recording was made by only one of 
the participants in the conversation. The court found that “what the Con-
stitution forbids is the interference of third parties in the dialog, without 
the consent of the speaker or the listener: that which is referred intercep-
tion, resulting in clandestine recording. But it is permissible for one of the 
parties to make a recording of an ordinary conversation between people 
who accept each other as speaker and listener, in the free expression of 
their thoughts, just as it would be possible to record the content of direct 
conversations, carried on without the use of the telephone.”
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16. If permissible to record such tapes, may they be broadcast with-
out permission?
No. Because publication or broadcasting of telephone conversations rep-
resents, in principle, a violation of the privacy or private life of another, 
the other party’s consent is required. Disclosure of the contents may result 
in a civil action.

If the conversation contains confidential information, disclosure of 
such information can constitute the crime of breach of confidentiality 
provided for under the CC, unless there is just cause for disclosure.

17. Is there a recognized evidentiary privilege preventing the disclo-
sure of confidential sources relied upon by reporters?
Yes. The CB guarantees reporters confidentiality of the source of informa-
tion, whenever necessary to the exercise of a profession (art. 5, item XIV). 
Article 7 of the LP also provides for confidentiality of the source or origin 
of information received from or collected by journalists. 

In addition, journalists who disclose such information may themselves 
be subjected to civil liability under the LP, which treats such dissemina-
tion as a violation of professional confidentiality. It is also a crime under 
the CC.

18. In the event that legal papers are served upon the newsroom (such 
as a civil complaint), are there any particular warnings about accept-
ing service of which we should be aware?
Criminal liability is successive. In other words, primary liability for a me-
dia crime lies with the author of the published or transmitted material, 
and, should the author not be identifiable, the material shall be deemed to 
have been reprinted by the editor of the section in which it was published 
or by the director or by the editor in chief or the manager. 

A criminal summons must be served personally on the person named 
in it. The Court Official (Process Server) cannot, in criminal proceedings, 
effect service by leaving the document at the company office (e.g., with 
a secretary). In the case of civil litigation, however, depending on the na-
ture of the claim, service may be effected on any company employee, so 
that for example the Court Official can in theory effect service by leaving 
the documents with the receptionist. It is therefore advisable to provide 
training to certain “key” employees (e.g., receptionists, door staff ) so that 
they are aware that any formal legal document of this nature must be 
immediately forwarded to the responsible manager/editor or other such 
designated person.

All other staff should be instructed to refer the Court Official to the 
identified “key” staff, so that if, for example, the Court Official attempts 
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to effect service on the trainee, the employee knows that the correct pro-
cedure is to direct the official to reception, where the citation will be ap-
propriately dealt with. Given that court deadlines in Brazil are frequently 
very tight, all official legal documents should be referred to the company’s 
attorneys at the earliest possible moment, if necessary by means of fax or 
electronic communication, and the legal advisers should be alerted im-
mediately by telephone or personally that an official court document has 
been received. 

19. Has your jurisdiction applied established media law to Internet 
publishers? 
Brazilian law is not clear on this issue. Because the LP dates from 1967, it 
does not contemplate Internet publishing. However, the trend among the 
scholarly authorities and the courts is to accept application of the LP to 
publication on Web sites. The Superior Court of Justice (STJ), in a case 
concerning publication on a Web site of a letter containing accusations 
against an elected representative, admitted a criminal complaint against 
the author of the document, based on the provisions of the LP. In another 
case, a São Paulo court found that the commission of crimes against honor 
on Web sites dedicated to journalistic activities in general should be sub-
ject to the LP.

20. If established media law has been applied to Internet publishers, 
are there any ways in which Internet publishers (including chat room 
operators) have to meet different standards?
Depending on the structure and content of the Web site, it can be very 
difficult for publishers to have complete control over all the published 
content, since part of the content is created by third parties without the 
express authorization of the publisher, as in the case of chat rooms and 
bulletin boards. 

For this reason, some specialists in the field believe that the LP should 
not apply where end users supply content, such as chat rooms and blogs. 
Even if the Web site has mechanisms to filter out undesired messages, it 
would be impossible to review and, if necessary, block information that is 
automatically inserted or updated.

However, in cases where the Web site has journalistic content, the ap-
plication of the LP would be appropriate. In certain cases, the Internet 
service provider could also be held jointly liable for defamatory postings. 
However, the ISP would not have any liability if its only function was to 
publish content inserted by third parties who are identifiable and therefore 
liable for the publication of the information.
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21. Are there any cases where the courts enforced a judgment in libel 
from another jurisdiction against a publisher in your jurisdiction?
It should be borne in mind that, as we have stated above, libel in Brazil 
takes the form of three crimes (calumny, defamation, and injury). Juris-
diction lies with the court where the offending matter was printed, or the 
location of the studio of the radio transmission service and/or head office 
of a news agency. If in a jurisdiction where defamation (libel or slander) 
is a tort, the court makes a civil law order; such order may be enforced in 
Brazil by means of an application to the Brazilian Superior Court. 
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Introduction to the Canadian Legal System
Every province in Canada uses a common law system except Quebec, which 
uses civil law. Quebec’s civil law system is based on a Civil Code enacted 
in 1991. There are four basic levels to the Canadian common law court 
system: the fi rst level is the provincial courts; the second level includes the 
provincial and territorial superior courts and the federal court, trial divi-
sion; the third level is the provincial courts of appeal and the federal court 
of appeal; and the highest level is the Supreme Court of Canada. 

Provincial courts are located in each province throughout Canada. The 
Provincial Court is the court of fi rst resort for most criminal offenses, 
claims over smaller amounts of money (limit varies in the various prov-
inces), family court issues, and other small offenses. There are also several 
provincial courts designated for specifi c types of crimes—domestic vio-
lence, for example. The most serious criminal offenses and many appeals 
from provincial courts are heard in the Provincial Superior Court. The 
superior court has jurisdiction over every legal matter in its province ex-
cept those specifi cally reserved for provincial courts and handles most seri-
ous civil cases. Some provinces organize superior courts by subject—fam-
ily law, property claims, and so on. Appeals from the superior courts are 

C H A P T E R  2

Canada

brian macleod rogers

35



36  Americas

heard in the courts of appeal. This court generally sits in panels of three 
judges who will hear and adjudicate cases. Provincial Superior Courts have 
inherent jurisdiction over all matters except those specifically banned by 
statute. Conversely, the Federal Court of Canada (FCC) only has jurisdic-
tion over claims against the federal government and others specified in 
federal statutes. 

The FCC is similar in hierarchy to a superior court, but with solely 
civil jurisdiction. The FCC is divided into a trial division and an appeal 
division; it shares jurisdiction with superior courts. 

1. What is the locally accepted definition of libel?
Libel is defamation in written or other material form, including a broadcast 
(as confirmed by statute). A defamatory statement “tends to lower a per-
son in the estimation of right-thinking members of society” and should be 
judged from the perspective of a “reasonably thoughtful and well-informed 
person who has a degree of common sense.” 

Examples of defamatory statements are: taxi driver and owner alleged 
to be “trafficking in licenses”;1 lawyer acting for a real estate developer said 
to have engaged in a “serious breach of faith” and to have been “practicing 
deception”;2 lawyer said to have improperly paid himself legal fees from 
funds belonging to a community organization;3 politician said to be part 
of “the Jewish Mafia”;4 politician said to be racist;5 engineer said to be 
lacking integrity and not competent to design certain facilities;6 doctor 
on a government-appointed committee said to have been in a conflict of 
interest.7

2. Is libel-by-implication recognized, or, in the alternative, must the 
complained-of words alone defame the plaintiff ?
Libel may arise by implication. This may occur by an inference drawn 
from the published words alone or by “legal innuendo,” based on unpub-
lished facts that would be known to some readers.

3. May corporations sue for libel?
Corporations may sue for libel but will generally only recover “nominal 
damages” unless they can prove economic injury. 

4. Is product disparagement recognized, and if so, how does that dif-
fer from libel?
A separate tort for malicious falsehood exists and deals with disparagement 
of a product. It requires the plaintiff to prove that the defendant pub-
lished a false statement about the product with malice, or the intention to 
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cause injury, and that actual financial injury occurred as a consequence. 
Therefore, the plaintiff must prove falsity, malice, and actual injury flow-
ing from the statement in question. A libel claim may be included where 
the disparagement reflects on the individuals or company producing, dis-
tributing, or selling the product.

5. Must an individual be clearly identified (by name or photograph) 
to sue for libel? Can a group of persons sue for libel, even though not 
named?
An individual must be identifiable, but need not be named or have his 
photograph published, in order to sue for libel. In these cases, the issue 
will be whether the published information serves to identify the plaintiff.

An unnamed group of persons cannot sue for libel as a group. How-
ever, insofar as individual members of the group are identifiable and have 
personally been defamed by what was published, each such individual has 
a cause of action in libel. This approach generally imposes a limit on the 
size of groups that may be involved, but no clear line has been drawn on 
what size is too large.

6. What is the fault standard(s) applied to libel? 

a.  Does the fault standard depend on the fame or notoriety of the 
plaintiff ?

In general, libel is a strict liability tort and does not require the plaintiff 
to prove any degree of fault on the part of the defendants. The standard 
does not depend on the position, fame, or notoriety of the plaintiff. The 
plaintiff need only show that a defamatory statement that is identifiably 
about him or her has been published by the defendant, and falsity and mal-
ice are presumed. The defendant then must establish one or more defenses, 
and defenses of truth and consent are the only ones that cannot be defeated 
by a plaintiff who can show that the defendant acted with malice. 

b.  Is there a heightened fault standard or privilege for reporting 
on matters of public concern or public interest?

Apart from certain report privileges for newspapers and broadcast-
ers protected by statute, the common law defense of qualified privilege 
may be available for media reporting on matters of public interest. This 
would require overruling earlier Supreme Court of Canada decisions 
which held that any publication in the media amounted to “publica-
tion to the world” and put it beyond the scope of a privilege defense, 
but some trial and appeal decisions, as well as recent English cases, give 
some hope. 
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In Hill v. Scientology,8 the Supreme Court of Canada explicitly re-
jected a New York Times v. Sullivan defense on the facts of that case. How-
ever, the more recent UK House of Lords decision in Reynolds v. Times 
Newspapers,9 acknowledges a common law defense of qualified privilege 
for media on the basis of public interest; it has not yet been specifically 
ruled on by any senior Canadian court. However, references to that deci-
sion in appeal decisions appear to treat it as a persuasive authority, and 
it may lead to a broader qualified privilege defense at common law along 
the lines proposed in that decision.

7. Is financial news about publicly traded companies, or companies 
involved with a government contract, considered a matter of public 
interest or otherwise privileged?
No statute or case law has established that financial news about public 
companies or companies with government contracts amounts to a mat-
ter of public interest or would be automatically protected by a defense of 
qualified privilege. If the publication was based on information contained 
in a report or other document released to the public by government or a 
related agency, a statutory qualified privilege would be available. 

8. Is there a recognized protection for opinion or “fair comment” on 
matters of public concern?
Yes, the common law defense of fair comment protects statements of opin-
ion on matters of public interest, provided the plaintiff cannot establish 
that they were published with malice. The dividing line between state-
ments of fact and opinion can be difficult to draw, and the facts upon 
which the opinion is based must be contained in the article in question or 
be generally known, and must be proven true by the defendant. A recent 
case, Leenan v. CBC,10 suggests that an objective test of fairness should be 
applied in light of all the facts available to the defendant at the time. Tra-
ditionally, the defense only required that the opinion be honestly held by 
the defendant. Almost all provincial statutes protect defendants when they 
publish the opinions of others which they do not share. The defense of fair 
comment will not fail simply because the defendants (or even the person 
who expressed the opinion) did not hold the opinion as long as “a person 
could honestly hold the opinion.”11 This overcomes a Supreme Court of 
Canada decision, Chernesky v. Armadale Publishers Ltd.,12 which held that 
an honest belief in the opinion was essential for a newspaper defendant 
even for letters to the editor published by it. 

9. Are there any requirements upon a plaintiff, such as demand for 
retraction or right of reply, and if so, what impact do they have?
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The rules vary among provinces. For a libel published or broadcast by a 
publisher or broadcaster in Ontario, a plaintiff must serve written notice 
of libel specifying the matter complained of within six weeks of the alleged 
libel coming to his or her attention. This has recently been extended to 
cover online versions as well. A failure to give the required notice is an 
absolute bar to bringing an action. (There is also a three-month limitation 
period in Ontario.) Further, the notice triggers a period of time (three 
days in Ontario) within which the defendant can publish a “full and fair 
retraction in as conspicuous a place and type as the alleged libel” in order 
to limit the plaintiff to recovering only actual damages (actual, provable 
losses directly attributable to the libel). Other provinces require written 
notice to be given at least seven days before the commencement of an 
action so that a retraction can be published before an action is started, 
and most provinces have a six-month limitation period. However, British 
Columbia has no notice requirement, and it, Alberta, and Manitoba have 
a two-year limitation period. In the event that a demand for retraction is 
received, publishers are advised to contact local counsel immediately.

10. Is there a privilege for quoting or reporting on:

a. Papers filed in court?
A common law qualified privilege is available for fair and accurate re-

ports of documents and records in court files that are publicly available, as 
established by Hill v. Scientology, supra. 

b. Government-issued documents? 
As long as the documents were issued by the government for the pub-

lic, a statutory qualified privilege is available for any fair and accurate re-
port of all or part of such a document, or a synopsis of it. This defense is 
established by provincial defamation legislation and varies to some extent 
among jurisdictions. Arguably, there would also be a common law quali-
fied privilege for fair and accurate reports of such publicly available infor-
mation, issued for the public’s benefit. 

c. Quasi-governmental proceedings? 
There is a qualified privilege available for fair and accurate reports of 

public proceedings of administrative tribunals. In Ontario, disciplinary 
proceedings for legal and health professionals are governed by legislation, 
and fair and accurate reports of their proceedings are protected by statu-
tory qualified privilege as they are in other provinces. Such a privilege also 
applies to other nonstatutory bodies that govern their members, such as 
“an association formed in Canada for the purpose of promoting or safe-
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guarding the interests of any trade, business, industry or profession, or 
persons carrying on or engaged in them” (or “any game, sport or pastime 
open to the public”) where its constitution provides such disciplinary pow-
ers. Fair and accurate reports of their disciplinary decisions (or findings) 
are protected by statutory qualified privilege. 

In all cases, the statutory privilege can be lost if the defendant refus-
es to publish a “reasonable statement of explanation or contradiction” 
on behalf of the plaintiff. This may be considered a modified right of 
reply but can often be provided by inviting a response from the person 
affected for the initial publication or publishing one in a follow-up 
article. 

11. Is there a privilege for republishing statements made earlier by 
other, bona fide, reliable publications or wire services?
There is no such privilege. Each republisher is liable for whatever is pub-
lished and must prove at least one of the available defenses. 

12. Are there any restrictions regarding reporting on:

a. Ongoing criminal investigations?
Apart from the general law of libel, there is no restriction on report-

ing on ongoing criminal investigations. Insofar as an article reports on an 
investigation, without imputing guilt, it can be defended as true merely 
by proving the fact of the police investigation. However, if serious criminal 
charges already exist against those being investigated, attention should be 
paid to (b) below. 

b. Ongoing criminal prosecutions?
The traditional common law of contempt of court continues to apply 

in Canada. A publication that causes a serious risk of prejudice to the fair 
trial of an action can lead to a contempt citation against the publisher and 
all those involved. This is a criminal proceeding. Over the past ten to fif-
teen years, strict enforcement of law of contempt has waned, and a more 
considered approach is taken as to whether the publication actually poses 
a serious risk of prejudice. Previously, any publication of an accused’s 
prior criminal record or bad character would be strictly prohibited after 
arrest. This is no longer the case, but enforcement varies from province 
to province; Alberta is the strictest, and Ontario, British Columbia, and 
Quebec are the most lenient. As a result, a precise test can no longer be 
given. A number of factors need to be considered, such as the time in-
tervening before trial, the size of the community involved, the potential 
impact of the information, and the public interest being served by pub-
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lishing it now. At all times, disclosing a confession or other admission by 
an accused is the most risky since it is highly prejudicial and yet may not 
be admissible at trial. 

However, it has been deemed almost impossible to prejudice a judge 
sitting alone in a criminal case, and even in jury trials, publication well in 
advance of trial, depending on all of the circumstances, should not give 
rise to a real risk of prejudice. Change of venue, challenges for cause, and 
strict jury instructions can be used to minimize any such risk. In addition, 
a respected appeals judge in Alberta recently proposed a defense of public 
interest in contempt cases. Simply put, this is a gray area of the law, and it 
requires close judgment calls based on the facts at hand. 

In addition to the law of contempt, the Criminal Code provides for 
various statutory publication bans, so that reports of bail hearings and 
preliminary inquiries are severely restricted, and bans on identifying sexual 
complainants and certain other witnesses can be obtained as a matter of 
course. There is also a discretionary right for the court to impose broader 
publication bans on identifying witnesses, but normally notice must be 
given to the media when such orders are being sought. 

During jury trials, nothing can be reported about what occurs when 
the jury is not present since they are not sequestered. Such information 
can only be published when the jury retires to render its verdict. In general 
terms, such statutory publication bans are purportedly intended to protect 
the fair trial process, acting as a specific means of enforcing the more gen-
eral law of contempt. Anonymity orders are based on the risk of possible 
harm to the person in question and the societal interest of encouraging 
victims and witnesses to come forward, especially in underreported crimes 
such as sexual assault. 

c. Ongoing regulatory investigations? 
No, other than the general law of libel.

d. Ongoing civil litigation, or other judicial proceedings?
The law of contempt may be applied where a civil jury trial is being 

conducted, and nothing should be published during a trial about what oc-
curs in the jury’s absence. In particular, publication of the damages being 
sought in a statement of claim can lead to a mistrial since jurors are not 
advised of these amounts. There can also be specific publication bans (in-
cluding anonymity orders) in civil proceedings, but they are more unusual 
than in criminal cases. Otherwise, there are no restrictions on reporting 
on publicly conducted proceedings, and the defense of qualified privilege 
is available for fair and accurate reports of them. 
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13. Are prior restraints or other prepublication injunctions available 
on the basis of libel or privacy, and if so, what are the standards for 
obtaining such relief ? 
No prepublication injunctions have been awarded in the last fifteen years 
on the basis of allegations of libel alone. To succeed, the plaintiff would 
first have to meet the usual requirements for an interlocutory injunction 
in these circumstances; in essence, that there is a serious (or arguable) 
issue to be tried and a real risk of irreparable harm. The plaintiff would 
also have to counter any defenses that might be raised by the defendants. 
Essentially, any bona fide defendant should be able to defeat a motion for 
such an injunction by asserting a willingness to defend on the basis of a 
legally permissible defense. 

Certain provinces (British Columbia, Saskatchewan, Manitoba, Que-
bec, and Newfoundland) have privacy statutes which create statutory torts 
for invasion of privacy. With the exception of Quebec, these have been 
very little used against the media. Other provinces have not recognized 
such a tort, but as in England, the tort of breach of confidence has been 
used against the media to obtain prepublication injunctions with some 
success. 

In these cases, the traditional test for injunctions (as set out above) is 
applied, and the plaintiff need only show that confidential information 
might be published, causing irreparable harm. The media have usually 
been successful in subsequently setting aside these preliminary injunc-
tions, and the significant additional publicity garnered for the broadcast 
or publication in question has made plaintiff counsel more wary of using 
such tactics. 

14. Is a right of privacy recognized (either civilly or criminally)? 
Apart from provincial privacy legislation (British Columbia, Saskatche-
wan, Manitoba, Quebec, and Newfoundland), there is federal legislation 
that restricts the use by private organizations of third party information, 
Personal Information Protection and Electronic Documents Act.13 It now 
applies not only within the federal jurisdiction but also provincially, where 
a province does not have its own legislation. All privacy legislation has an 
exception for newsworthiness or for journalists, as set out below. 

In Quebec, privacy rights are much more established and are even 
given specific protection in its provincial Charter of Human Rights and 
Freedoms. For example, publication of a photograph should not take place 
without the subject’s permission unless he or she is simply part of some 
public event.14 However, evidence must be given of damage. At common 
law, no tort of invasion of privacy has been recognized with the exception 
of commercial misappropriation of personality, which generally requires 
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some unauthorized suggestion that a known personality endorses a par-
ticular product or company. 

a. What is the definition of “private fact”? 
There is no definition of “private fact” at present that has any broad 

application. Generally, the courts have focused on whether there was a 
reasonable expectation of privacy in the information involved. 

Examples include: publishing the identity of a complainant in a criminal 
sexual assault case where her identity was protected by court-ordered publica-
tion ban;15 broadcasting without consent a videotape of hair transplant sur-
gery;16 concealed videotaping by a landlord of a woman using a washroom;17 
and in Quebec, publishing without consent a photograph of a young woman 
sitting in a doorway by a sidewalk on a public thoroughfare.18 

b. Is there a public interest or newsworthiness exception?
Provincial privacy legislation recognizes a form of newsworthiness ex-

emption where the matter published was of public interest, was fair com-
ment on a matter of public interest, or would be protected by privilege 
under defamation law (with some variation among provinces). In Quebec, 
public interest is also cited as a defense, recognizing newsworthiness in 
articles about public issues and public figures. The federal Personal Infor-
mation Protection and Electronic Documents Act 19 specifically exempts 
organizations collecting, using, and disclosing personal information for 
“journalistic, artistic or literary purposes.”

c.  Is the right of privacy based in common law, statute, or consti-
tution?

Privacy rights are defined by provincial and federal statutes, discussed 
above.

15. May reporters tape-record their own telephone conversations for 
note-taking purposes (not rebroadcast) without the consent of the 
other party?
Yes. 

16. If permissible to record such tapes, may they be broadcast with-
out permission?
No. By Canadian Radio-television and Telecommunications Commission 
regulations, such interviews cannot be broadcast without consent. 

17. Is there a recognized evidentiary privilege preventing the disclo-
sure of confidential sources relied upon by reporters?
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No. However, at a minimum there is judicial discretion to require such 
disclosure only in limited circumstances, essentially where the evidence is 
truly necessary because it is relevant and not available by other means and 
where the value of requiring the evidence outweighs the potential harm 
of disclosure. The Supreme Court of Canada refused to rule on this issue 
under the Canadian Charter of Rights and Freedoms in Moysa v. Alberta 
Labour Relations Board 20 on the facts of that case, but it also cast doubt on 
whether protection of confidential sources even amounted to an element 
of free expression protected by section 2(b) of the Charter. 

A recent case in Ontario ruled in favor of a “qualified” privilege, on a 
case-by-case basis, for protection of a journalist’s confidential sources rely-
ing on the Charter and common law; it is under appeal.21 Such an approach 
to journalists’ sources was specifically cited in obiter by the Supreme Court 
of Canada in R. v. McClure.22 In Ontario, the “newspaper rule” developed 
in England applies in libel cases to prevent disclosure of journalists’ confi-
dential sources at the discovery stage of litigation. This rule does not apply 
in British Columbia and a number of other provinces. 

18. In the event that legal papers are served upon the newsroom (such 
as a civil complaint), are there any particular warnings about accept-
ing service of which we should be aware?
No. However, the very short time periods for responding to libel notices 
(which need not follow any particular form) mean that a lawyer should be 
immediately advised if anyone on staff receives a document complaining 
of damage to reputation.

19. Has your jurisdiction applied established media law to Internet 
publishers? 
In general, the existing common law of libel and privacy applies to all 
communications media, including the Internet in its various forms. How-
ever, thus far there have been few cases to reach trial involving Internet 
libel or privacy concerns. 

The Ontario Court of Appeal has pointed to the “ubiquity, universal-
ity, and utility” of the Internet and its potential as “a medium of virtually 
limitless international defamation.”23 This breadth of potential dissemina-
tion has an impact on defenses such as common law qualified privilege, 
as well as on damages, unless Web site access has been limited to those to 
whom publication is properly directed.24

20. If established media law has been applied to Internet publishers, 
are there any ways in which Internet publishers (including chat room 
operators) have to meet different standards?
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To date, neither the courts nor the legislatures have developed special 
standards or laws for Internet publishers in these areas. However, the 
defense of “innocent dissemination” may be available to bulletin board 
or chat room operators where they had no knowledge, nor ought to have 
had knowledge, of the alleged libel.25 This is beneficial to these operators 
and ISPs generally where no attempt is made to monitor postings. How-
ever, once notice is received of an alleged libel, a decision will have to 
be made whether to remove the offending posting, and the operator can 
no longer rely on its “innocence.” As a result, it is useful to publish on 
the Web site clear notice that the chat room is not being monitored but 
the operator will respond to complaints that are made in a prescribed 
fashion.

There also remains an issue as to whether a Web site or online publi-
cation qualifies for the special provisions for newspapers and broadcast-
ers under provincial legislation (see above, Question 9). It has, however, 
been ruled that the online version of a magazine otherwise qualifying as a 
“newspaper” does not lose that benefit.26 However, one appeal court has 
rejected a “single publication” rule with respect to Internet publication, 
and subsequent accessibility may extend limitation periods.27 Differences 
in legislative definitions from province to province could well produce 
different results. 

21. Are there any cases where the courts enforced a judgment in libel 
from another jurisdiction against a publisher in your jurisdiction?
The leading case on this issue is a British Columbia case: Braintech Inc. 
v. Kostiuk.28 The court refused to enforce a default judgment obtained 
in Texas under its long-arm rules over bulletin board postings by a B.C. 
resident concerning a company with principal operations in British  
Columbia. As stated by the court:

It would create a crippling effect on freedom of expression if, in every juris-
diction the world over in which access to the Internet could be achieved, a 
person who posts fair comment on a bulletin board could be hauled before 
the courts of each of those countries where access to the bulletin could be 
obtained.

In a recent case with profound implications for the application of 
Canadian jurisdiction against foreign publishers, the Court of Appeal 
for Ontario recently found that the Washington Post was not subject to 
Canadian process based upon the libel claims of former U.N. diplomat 
Cheickh Bangoura. In 1997, at the time of the alleged libel appearing in 
the Washington Post, only seven subscribers in Ontario received the paper 
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physically, although its online edition was theoretically available to many 
Canadians. The plaintiff had not moved to Ontario until 2000. The court 
found that it was not reasonably foreseeable that the Post would have been 
sued in Ontario, and it was unfair to assume that a newspaper can be sued 
anywhere in the world by virtue of its publication on the Internet. “To 
hold otherwise would mean that a defendant could be sued almost any-
where in the world based upon where a plaintiff may decide to establish 
his or her residence long after publication of the defamation.”29 The court 
added that the Internet publication involved did not create a substantial 
connection between the Post and the forum. A contrary holding would 
result in “Ontario publishers and broadcasters being sued anywhere in the 
world with the prospect that the Ontario courts would be obligated to 
enforce foreign judgments filed against them.” 
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Introduction to the U.S. Legal System
The U.S. legal system is a common law system modeled after the British 
common law system. There are two distinct court systems in the U.S. ju-
diciary: the state systems of each of the fi fty states and the federal system. 
Each state has at least one Federal District Court, which, with the excep-
tions of bankruptcy, tax, and other specialized matters, is the federal court 
of fi rst instance. Judges in the federal system serve life terms: state judges 
may serve life terms or be elected by the citizenry.

Each system is governed by its respective constitution, the federal constitu-
tion, and each individual state constitution; however, the federal constitution 
is considered the “supreme law of the land” and trumps any confl ict between 
state and federal constitutions. The federal constitution reserves certain pow-
ers for the federal government and reserves the rest for the states. 

The progression of a case is similar in both court systems. A jury com-
posed of citizens often decides verdicts. Appeals courts and specialized 
courts do not have juries, but have panels of judges. The courts of fi rst 
instance hear both civil and criminal cases. 
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The judge determines the issues of law at hand and the jury, or judge 
sitting without a jury, will determine findings of fact. The trial court is 
the only court in which new facts can be presented and considered in a 
given case. In the federal system, cases are appealed to a geographically 
determined appellate court organized by “circuits.” Some states have in-
termediate appellate courts, while others have appeals heard directly by the 
State Supreme Court.

Appeals in the federal system are made thereafter to the Supreme Court 
of the United States, and the hearing of such cases is granted at the discre-
tion of the Supreme Court. State supreme courts can recommend cases to 
the federal Supreme Court, too; however, since the federal Supreme Court 
has the ability to choose which cases it hears, most recommended cases are 
never accepted. The U.S. Supreme Court is composed of nine justices ap-
pointed for life by the president and approved by Congress.

1. What is the locally accepted definition of libel?
Although the definition varies significantly by state, a cause of action for 
libel often includes the following elements: (a) a statement of fact; (b) that 
is false; (c) and defamatory; (d) of and concerning the plaintiff; (e) that is 
published to a third party (in written or otherwise tangible form); (f ) that 
is not absolutely or conditionally privileged; (g) that causes actual injury 
(unless obviated by the presence of presumed harm); (h) that is the result 
of fault by the defendant (usually); (i) that causes special (pecuniary) harm 
in addition to generalized reputational history (on occasion).1

Libel claims rise and fall on defamatory meaning. There are many defi-
nitions of “defamatory” and these are reflective of the cultural constraints 
embedded in the common law of the states. What is defamatory in Georgia 
may not be so in New York. The Restatement (Second) of Torts § 559 
(1997) defines defamatory communications as those that tend “to harm 
the reputation of another so as to lower him in the esteem of the commu-
nity or to deter third persons from association or dealing with him.” Simi-
larly, other treatises define a defamatory statement as that which “tends to 
injure ‘reputation’ in the popular sense, to diminish the esteem, respect, 
good-will, or confidence in which the plaintiff is held, or to excite adverse, 
derogatory or unpleasant feelings or opinions against him.”2 

In essence, to “defame” means to damage one’s reputation, usually by 
the assertion (or implication) of something shameful or worthy of scorn. 
Defamatory meaning may vary from state to state, and is largely depen-
dent on context. 

Some examples of statements found to be defamatory are: playing a 
role in an alleged kidnapping and murder;3 incompetence of a profession-
al;4 being a communist;5 or being a “liar and a fraud.”6 The following are 
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examples of nondefamatory statements: calling someone “a bum”;7 calling 
a college basketball player a disgrace;8 or referring to someone as “short, 
ugly and stupid.”9 

2. Is libel-by-implication recognized, or, in the alternative, must the 
complained-of words alone defame the plaintiff ?
Courts generally agree that libel by implication is allowed in the United 
States: “Falsity can be either express or implied.… A story that contains 
only truthful statements may nonetheless be false and defamatory as it re-
lates to the plaintiff if it omits material facts.… It is not enough to get the 
details right if you fail to put them in the proper context.”10 Thus, courts 
generally consider the challenged statement in the context in which it was 
used and examine the totality of the circumstances.11 Some states, how-
ever, are more demanding in the requirements that must be met in order 
to plead libel by implication.12

3. May corporations sue for libel?
Yes. Generally, a corporation has reputational interests and is protected 
against false and malicious statements affecting its credit or property, and 
against statements impugning corporate honesty, efficiency, or matters of 
business performance.13 It is worth noting that in several states, corpora-
tions are deemed public figures, which are required to meet a higher stan-
dard in order for a libel claim to succeed. 

4. Is product disparagement recognized, and if so, how does that dif-
fer from libel?
Most U.S. jurisdictions recognize “product disparagement,” also known 
as “trade libel,” as a cause of action. This tort is generally defined as a 
false communication that damages the reputation of a company’s goods or 
services. The same requirements that govern defamation appear to govern 
claims for product disparagement, and the same First Amendment protec-
tions that apply to libel also apply to trade libel.14 

This tort differs from traditional libel in that it is primarily a busi-
ness tort designed to protect economic interests, and therefore requires a 
specific showing of special harm in the form of actual pecuniary damages 
(usually a demonstrable loss of sales, customers, or contracts).15 Also, it is 
more likely that punitive or injunctive relief may be available in a product 
disparagement claim.16

5. Must an individual be clearly identified (by name or photograph) 
to sue for libel? Can a group of persons sue for libel, even though not 
named?
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To be actionable, the defamatory statement must be “of and concerning” 
the plaintiff, and the hypothetical average reader would have to under-
stand who is being referenced. It is incumbent on the plaintiff to demon-
strate that in “some definite and direct sense, the plaintiff was the person 
against whom the defamatory statements were directed, and by whom the 
reputational damage was suffered.”17 It is not necessary that every recipi-
ent of the communication identify the plaintiff, so long as there are at least 
some who reasonably do.18

Most American law rejects “group libel.” The Supreme Court has also 
held that it is constitutionally insufficient to equate statements defaming 
a government agency with statements defaming the head of the group 
merely on the presumption that to libel one is to libel the other.19 This has 
been extended to protect criticism of other groups and businesses.20 To the 
extent that actions by a member of a group are allowed, a plaintiff would 
need to show that the statement about a group is “of and concerning” the 
particular individual. Factors to be considered include: (1) the size of the 
group; (2) the degree of organization of the group (is the composition 
definite and its size fixed?); and (3) the prominence of the group and its 
individual members.21

6. What is the fault standard(s) applied to libel? 
The U.S. Supreme Court, in New York Times Co. v. Sullivan, 376 U.S. 
254 (1964), and Gertz v. Robert Welch Inc., 418 U.S. 323 (1974), has 
established minimum constitutional fault levels that must be met before 
recovery is possible in an action for defamation. Individual states are free 
to adopt higher standards.

a.  Does the fault standard depend on the fame or notoriety of the 
plaintiff ?

Yes. A central distinction in libel law is the distinction between public 
and private figures.22 A plaintiff who is a public figure must prove, by 
clear and convincing evidence, that the defendant made a defamatory 
statement with actual malice, which is defined as “knowledge that [the 
statement] was false or … reckless disregard of whether it was false or 
not.”23 By contrast, a plaintiff who is a private figure must merely prove 
the defendant’s negligence,24 though it is possible that the Supreme Court 
would allow for a strict liability standard where the plaintiff is a private 
figure and the defamatory statement does not concern a matter of public 
interest.25 

The majority of states have adopted a negligence standard for pri-
vate figure cases, though a number of states have adopted a standard that 
requires actual malice in cases involving private plaintiffs in matters of 
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public concern.26 The plaintiff, as part of his prima facie case, carries the 
burden of proof in establishing the requisite fault standard. In short, the 
difference is that whereas “actual malice” requires “knowing falsity” or, 
at best, “purposeful avoidance of the truth,” defendants adjudged by the 
negligence standard may face liability if they did not report the news in 
a manner which any “reasonable” reporter would have followed. The for-
mer is difficult to prove because it requires the subjective knowledge of 
the reporter be shown. The negligence standard is subjective, and expert 
witnesses (such as journalism professors or retired journalists) may give 
testimony as to the reportorial shortcomings of the defendant.

b.  Is there a heightened fault standard or privilege for reporting 
on matters of public concern or public interest?

Yes. In matters of public concern, plaintiffs may not recover presumed 
or punitive damages absent actual malice, without regard to whether the 
plaintiff is a public or private figure.27 American publishers generally en-
joy great latitude as to what constitutes “public concern”: “[a]bsent clear 
abuse, the courts will not second-guess editorial decisions as to what con-
stitutes matters of genuine public concern.”28 

7. Is financial news about publicly traded companies, or companies 
involved with a government contract, considered a matter of public 
interest or otherwise privileged?
Many jurisdictions employ a case-by-case methodology to determine 
whether a company is a public or private figure, and assume that if it is a 
public figure, the matter is one of public concern. The Fifth Circuit iden-
tified two factors that were important in differentiating between public 
and private figures: (1) public figures are better able to counteract false 
statements because of their access to channels of effective communication; 
and (2) public figures “invite attention and comment” and, thus, assume 
the risk of greater scrutiny.29 In order to apply these factors, there must 
be a case-by-case assessment of the extent to which they are implicated 
by the circumstances giving rise to the alleged defamation.30 Some courts 
have applied the pre-Gertz test and attempted to determine whether the 
defamatory statement concerned a topic of public interest either “because 
of the nature of the business conducted or because the public has an espe-
cially strong interest in the investigation or disclosure of the commercial 
information at issue.”31

To make this assessment, courts will often consider the notoriety of the 
corporation in the relevant geographical area, the nature of the corpora-
tion’s business, and the frequency and intensity of media scrutiny that the 
company receives.32 
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8. Is there a recognized protection for opinion or “fair comment” on 
matters of public concern?
Yes; however, only “pure” opinion—that which does not imply a discern-
able fact—enjoys complete First Amendment protection. The Supreme 
Court in Milkovich v. Lorain Journal Co., 497 U.S. 1 (1990), refused to 
recognize a blanket First Amendment privilege for opinion. In that case, 
students were being interrogated under oath in a high school athletics 
scandal. When discrepancies among the students’ stories were discovered, 
the local newspaper opined that they had changed their stories at the 
behest of the wrestling coach, and ran a headline that said: “Milkovich 
Teaches the Big Lie.” Although the newspaper asserted that it was merely 
their opinion, Milkovich argued that this headline reasonably implied that 
he had encouraged the youngsters to commit perjury: a crime. The Court 
agreed, holding that defamation actions can be based on statements of 
opinion that imply undisclosed defamatory facts. 

The dispositive inquiry is whether a reasonable reader would view the 
statement in question as conveying defamatory facts about the plaintiff 
and, if so, whether these statements can be proved false.33 Defamation 
suits cannot be based upon “imaginative expression,” “rhetorical hyper-
bole,” or “loose, figurative, or hyperbolic language” that would signal to 
the reasonable reader that what is being said is opinion, and not an asser-
tion of fact.34 

9. Are there any requirements upon a plaintiff, such as demand for 
retraction or right of reply, and if so, what impact do they have?
Over half of the states have statutes covering retraction. A number of states 
require a plaintiff to demand a retraction in writing, and failure to do so 
often limits recovery to actual damages.35 Florida, for example, requires 
the plaintiff to serve a retraction demand before a suit can be filed.36 States 
that do not have a retraction requirement often allow a retraction to be 
used as evidence of lack of malice or for mitigation of damages.

10. Is there a privilege for quoting or reporting on:

a. Papers filed in court?
There is a well-recognized privilege to publish fair and accurate re-

ports of certain judicial, legislative, and executive proceedings, commonly 
known as the “fair report” privilege. This privilege exists in common law, 
but has been codified in many jurisdictions. The latitude varies from state 
to state. In some jurisdictions, reporters may only be immune for the near-
verbatim reporting of the court documents: in other states, almost any 
statement reasonably related to the court proceedings will be privileged.
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The “fair report” privilege allows reporters to republish or report on 
documents filed in court without liability so long as the report itself is ac-
curate and fair.37 “The accuracy of the summary, not the truth or falsity of 
the information being summarized, is the ‘benchmark of the privilege.’”38 
There is often an exception, however, for defamatory statements made by 
the person who files defamatory statements in a pleading and then reports 
to others what he has said (or forms a collusive arrangement with the per-
son who reports on the contents of the filing).39 Also, some jurisdictions 
have held that a complaint is not a public document until there has been 
some official action in the proceeding.40

b. Government-issued documents? 
Generally, yes.41 The scope of this privilege varies by jurisdiction.42

c. Quasi-governmental proceedings? 
Many jurisdictions include the “reports of bodies which are by law 

authorized to perform public duties (e.g., bar association disciplinary pro-
ceedings, findings of blue-ribbon panels)” in their definition of an official 
proceeding.43 

11. Is there a privilege for republishing statements made earlier by 
other, bona fide, reliable publications or wire services?
Some jurisdictions recognize a “wire service” defense for republication 
of materials, provided that there was no substantial reason to question 
the accuracy of the material or the reputation of the original reporter.44 
Many other jurisdictions appear to provide a narrower defense where a lo-
cal media organization republishes a release from a reputable news agency 
without substantial change and without actually knowing that the article 
is false.45 Regardless of whether a particular jurisdiction recognizes this 
defense, the plaintiff must still prove the requisite level of fault.

12. Are there any restrictions regarding reporting on:

a. Ongoing criminal investigations?
In order to determine whether there is a right of access to records and 

proceedings, a court must determine whether: “the place and process have 
historically been open to the press and general public” and “public access 
plays a significant positive role in the functioning of the particular process 
in question.”46 There is a split of authority as to the right of the news 
media to gain access to pre-indictment access to search warrant affidavits. 
Some courts have held that there is no right of access,47 while others have 
held that there is a right of access.48 A third group has held that, while 
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there is no First Amendment right of access, there is a “common law quali-
fied right of access … committed to the sound discretion of the judicial 
officer who issued the warrant.”49 The judicial officer may deny access 
when sealing is essential to preserve higher values and is narrowly tailored 
to serve that interest.50

b. Ongoing criminal prosecutions?
Open trials are a fundamental feature of the American system of jus-

tice. The Supreme Court has held that open access is fundamental to both 
pretrial hearings51 and trials and thus, there is a qualified First Amend-
ment right of access to criminal proceedings.52 It stated that a trial can be 
closed “only if specific findings are made demonstrating that, first, there 
is a substantial probability that the defendant’s right to a fair trial will be 
prejudiced by publicity that closure would prevent and, second, reason-
able alternatives to closure cannot adequately protect the defendant’s fair 
trial rights.”53 Many states do restrict the distribution of certain informa-
tion in special cases, such as juvenile matters, sex crimes, and other sensi-
tive matters.

The Supreme Court has struck down a number of laws that prohibited 
press access to criminal proceedings and public records relevant to them. 
Specifically, the Court has held that: (1) there can be no tort liability for 
the publication of facts obtained from public records—more specifically, 
from judicial records which are maintained in connection with a public 
prosecution which themselves are open to public inspection;54 and (2) a 
statute which absolutely bars access to rape trials where the victim is a 
minor is unconstitutional.55

c. Ongoing regulatory investigations? 
There is no fundamental right of access to administrative proceedings. 

Many courts have analogized this situation to that of the right to attend 
civil proceedings and have employed the Richmond Newspapers, Inc. v. 
Virginia, 448 U.S. 555 (1980), “experience and logic” test.56 In determin-
ing whether there is a right of access, a court must consider: whether there 
is a tradition of accessibility for the proceeding and whether the Supreme 
Court has traditionally considered whether public access plays a signifi-
cant positive role in the functioning of the proceeding.57

d. Ongoing civil litigation, or other judicial proceedings?
Generally, there are few restrictions,58 although the Supreme Court 

has never decided whether the public has a First Amendment right to at-
tend civil proceedings. However, several federal appeals courts and state 
courts have held that civil cases are presumed to be public under the First 
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Amendment,59 and it has been generally accepted that there is a common 
law right of press access. In certain circumstances certain pleadings may be 
filed under seal. The Sixth Circuit has stated that “while District Courts 
have the discretion to issue protective orders, that discretion is limited by 
the careful dictates of Fed. R. Civ. P. 26” and “is circumscribed by a long-
established legal tradition” which values public access to court proceed-
ings. Rule 26(c) allows the sealing of court papers only “for good cause 
shown” to the court that the particular documents justify court-imposed 
secrecy.60

13. Are prior restraints or other prepublication injunctions available 
on the basis of libel or privacy, and if so, what are the standards for 
obtaining such relief ? 
Aside from restricting the ability to report on criminal cases, prior re-
straints are presumptively invalid. “In addition to the First Amendment’s 
heavy presumption against prior restraints, courts have long held that eq-
uity will not enjoin a libel.”61 In its nearly two centuries of existence, the 
Supreme Court has never upheld a prior restraint on pure speech.62 The 
First Circuit has stated: “as the Supreme Court made clear in Nebraska 
Press Association, a party seeking a prior restraint against the press must 
show not only that publication will result in damage to a near sacred right, 
but also that the prior restraint will be effective and that no less extreme 
measures are available.”63 It added that although the Supreme Court has 
“implied that such a restraint might be appropriate in a very narrow range 
of cases, when either national security or an individual’s right to a fair trial 
is at stake. An individual’s right to protect his privacy from damage by 
private parties, although meriting great protection, is simply not of the 
same magnitude.”64

The Supreme Court has established a three-part test to determine 
whether a trial court can issue a prior restraint, which prohibits the media 
from reporting information that imperils a defendant’s right to a fair trial. 
Courts must consider: (a) “the nature and extent of pretrial news cover-
age”; (b) “whether other measures would be likely to mitigate the effects 
of unrestrained pretrial publicity”; and (c) “how effectively a restraining 
order would operate to prevent the threatened danger.”65 These orders face 
a very high presumption of their invalidity; in fact, Justice White in his 
concurring opinion expressed “grave doubt” that any prior restraint in the 
area would “ever be justifiable.”66

14. Is a right of privacy recognized (either civilly or criminally)? 
Yes, a right of privacy is civilly recognized in certain jurisdictions in the 
United States.
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a. What is the definition of “private fact”? 
A “private fact” is a fact concerning a truly intimate or private matter 

such as one’s private sexual affairs or the health of one’s self or one’s family, 
which is not already known to the public, and the disclosure of which is 
offensive to a reasonable person.67

b. Is there a public interest or newsworthiness exception?
Yes. Statements “of legitimate concern to the public” are not action-

able. This privilege is broader than the one associated with defamation 
and, thus, a factually accurate statement is not tortious when newsworthy 
even though “offensive to ordinary sensibilities.”68 This privilege encom-
passes such matters as births, deaths, marriages, divorces, crimes, acci-
dents, arrests, personal tragedies, and the activities of celebrities and other 
prominent individuals.69

c.  Is the right of privacy based in common law, statute, or consti-
tution?

The right of privacy is primarily based in common law, although the 
First, Fourth, Fifth, and Fourteenth Amendments to the Constitution 
have been read to protect a number of privacy rights. Also, there are a 
number of state and federal statutes that protect various privacy interests.

15. May reporters tape-record their own telephone conversations for 
note-taking purposes (not rebroadcast) without the consent of the 
other party?
The majority of states and the federal government allow reporters to record 
telephone conversations without the consent of all parties.70 A number of 
states, however, have enacted criminal and/or civil penalties for the record-
ing of telephone conversations without the consent of all parties (commonly 
called “two-party” states).71 In general, state statutes apply to conversations 
that take place within a single state, while federal law applies to conversa-
tions between states. However, an individual state may attempt to enforce 
its laws and it is unclear whether the federal law, which allows one-party- 
consent recording of conversations, will preempt a conflicting state law.

16. If permissible to record such tapes, may they be broadcast with-
out permission?
The FCC has adopted a rule that requires a reporter, before recording a 
telephone conversation, to inform the other party of her intentions to 
broadcast the conversation unless it is “obvious that it is in connection 
with a program in which the station customarily broadcasts telephone 
conversations”72 (such as call-in shows or contests).



58  Americas

17. Is there a recognized evidentiary privilege preventing the disclo-
sure of confidential sources relied upon by reporters?
Yes. The Supreme Court has recognized a limited qualified privilege 
wherein the asserted privilege should be judged on its facts by striking a 
balance between freedom of the press and the obligation of all citizens to 
give relevant testimony.73 Many states have enacted shield laws, or consti-
tutional amendments, which give journalists varying degrees of protection 
against the compelled production of confidential sources.74

18. In the event that legal papers are served upon the newsroom (such 
as a civil complaint), are there any particular warnings about accept-
ing service of which we should be aware?
In the United States, the time within which a defendant is obligated to 
respond to legal papers typically begins to run on the date it is served with 
those papers. Consequently, news employees should bring such papers—
including all enclosures, attachments, and the envelope in which they were 
contained—to their legal advisers immediately. They should also make 
note of the date and time at which such papers were received. 

In addition, most U.S. jurisdictions provide that only limited catego-
ries of employees are authorized to accept service on behalf of their em-
ployer. Employees should not assume that they have such authority, and 
should not indicate that they are authorized to accept service unless they 
are certain that they have such authority.

19. Has your jurisdiction applied established media law to Internet 
publishers? 
A number of cases have applied libel law to the Internet, and Congress has 
acted in this area, as discussed below.

20. If established media law has been applied to Internet publishers, 
are there any ways in which Internet publishers (including chat room 
operators) have to meet different standards?
The most significant substantive development related to libel law on the 
Internet is the “safe harbor” portion of the Communications Decency Act 
of 1996, which protects “provider[s] or user[s] of an interactive computer 
service” by providing that they shall not be treated as the “publisher or 
speaker of any information provided by another information content pro-
vider.”75 

Also, some courts have applied the single-publication rule (there may 
be only one cause of action by a plaintiff for any edition of a written pub-
lication) to libel cases involving Internet publications in the same manner 
as they do to traditional materials.76 These courts found that failure to 



 United States 59

apply this rule would subject Web publishers to almost perpetual liability 
and would seriously inhibit the exchange of free ideas on the Internet. The 
Firth court also stated that the addition of other, unrelated information 
to the Web site containing the defamatory statement is not a republica-
tion.77

Finally, there are important issues relating to personal jurisdiction 
for Internet publications. Two federal appellate courts have considered 
whether a court has jurisdiction over defendants from outside the court’s 
jurisdiction. In one, two Connecticut newspapers published articles 
criticizing the state of Connecticut for housing some of its prisoners 
in Virginia facilities. A warden of one Virginia facility sued the news-
papers in federal district court in Virginia. The court found that there 
was no personal jurisdiction as the newspapers directed their activities to  
Connecticut readers, had no connection to readers in Virginia (even 
though the articles could be read online in Virginia), and did not intend 
or attempt to serve a Virginia audience.78

21. Are there any cases where the courts enforced a judgment in libel 
from another jurisdiction against a publisher in your jurisdiction?
Generally, the U.S. courts have not been receptive to libel judgments 
from jurisdictions outside of the country, as they often do not meet First 
Amendment requirements. For instance, courts have declined to enforce 
judgments from the United Kingdom.79 A U.S. court would be more like-
ly to enforce a judgment from a foreign jurisdiction that complied with 
the requirements of the U.S. Constitution. (See Chapter 22, “Enforcing 
Foreign Judgments in the United States and Europe: When Publishers 
Should Defend.”)
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Introduction to Australian Media Law
There are currently eight sets of defamation laws across the Australian 
States and Territories; the following outline is designed to inform jour-
nalists on the general scope of Australian law. The States and Territories 
are in the process of enacting a model uniform defamation law which 
is likely to be in force in early 2006. While not all jurisdictions have 
released their proposed laws, uniformity looks likely. Where the pro-
posed uniform laws differ from the common law, this has been identifi ed 
below.

1. What is the locally accepted definition of libel?
The classic defi nition is found in Parmiter v. Coupland:1

Matter ... calculated to injure the reputation of another, by exposing him to 
hatred, contempt and ridicule.

A more modern test is found in Mirror Newspapers v. World Hosts:2
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[A] statement about the plaintiff of a kind likely to lead the recipient as an 
ordinary person to think less of him.

In reality, material is defamatory if it lowers the reputation of someone 
in the eyes of others. Defamatory material can be expressed in any mode of 
communication capable of being comprehended visually. Libel is defama-
tory material in permanent form. The new uniform defamation proposals 
all remove the distinction between libel and slander. Television and radio 
broadcasts are deemed to be broadcast in permanent form.3 

Australian law has a fairly broad interpretation of what statements 
subject a person to defamatory meaning. For example, statements that a 
restaurant owner was going bankrupt,4 or that a minister in the Australian 
government was an adulterer, were held to be defamatory.5 The courts 
have also found that publications that, while not accusing the subject of 
wrongdoing but nonetheless holding him up to ridicule, could be action-
able. In one case, a professional football player stated a claim for libel after 
a newspaper published a photograph of him in the shower.6 The court 
found that his reputation was tarnished because it made him look “ridicu-
lous” and the public may have believed that the athlete intentionally posed 
for the photograph.

In rare cases, criminal liability will attach to the unlawful publication 
of defamatory material in certain, limited circumstances. As the offense 
has been codified, its exact terms differ across the states and territories, and 
there are often a number of defenses available.

2. Is libel-by-implication recognized, or, in the alternative, must the 
complained-of words alone defame the plaintiff ?
Defamation can arise either from the ordinary and natural meaning of the 
words published, or from the imputations the words carry. This may be 
determined by examining the context and tone of the statement at issue. 
It is worth noting that the intention of the publisher is irrelevant. The 
question is whether a defamatory meaning is capable of arising and then 
whether it in fact arises.

3. May corporations sue for libel?
Currently, a corporation may sue for damage to its trading or business 
reputation except in the state of New South Wales (Sydney). Unlike an 
individual, a corporation cannot sue for damage to feelings. Government 
bodies cannot sue for defamation, as political discussion is seen as a crucial 
element of freedom of speech.

Under the proposed uniform defamation laws, only corporations with 
fewer than ten employees and not-for-profit entities will be able to sue for 
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defamation. Otherwise, corporations will be prohibited from commenc-
ing defamation proceedings. Employees will retain the right to sue for 
defamation where identifiable.

4. Is product disparagement recognized, and if so, how does that dif-
fer from libel?
In Australia an action lies for “injurious falsehood” where a false and mali-
cious statement against a person’s business, property, or goods causes prov-
able economic loss. 

An action for injurious falsehood is separate from an action for defa-
mation, although both actions can be run in conjunction. The difference 
between the two is that an action for injurious falsehood protects a person’s 
business, while an action for defamation protects a person’s reputation.

A publication need not be defamatory to ground an action in injurious 
falsehood. In other words, it need not subject the target to reputational 
damage, but need only be false and reasonably linked to damages suffered 
by the business. For example, an inaccurate story that says that “Company 
X has lost its key employees in the widget-making department” might be 
actionable if Company X could show that the statement is false, and that 
contracts to sell widgets were canceled by buyers because they believed 
that X could not produce the sought-after widgets.

An action may also lie under Section 52 of the Trade Practices Act 
1974 (Cth), which prohibits conduct that is misleading and deceptive.

5. Must an individual be clearly identified (by name or photograph) 
to sue for libel? Can a group of persons sue for libel, even though not 
named?
A person needs to show that the material complained of identified him as 
the subject of the defamatory imputations contained in the article. The 
person does not need to be named in the material published, rather only 
be identifiable by other persons acquainted with him. Basically, any con-
nection that one can reasonably make between the material published and 
the person will identify the person. 

Group libel is possible in limited circumstances. Defamatory state-
ments about a group of unnamed persons are actionable by one of those 
persons if the statement is shown to be referring to individual members of 
the group. The members of the group can only sue if they can show that 
the statement refers particularly to them. 

This is usually the case where the group is so small as to make members 
easily identifiable. You can potentially defame each member of a group 
because it is small enough to allow the defamatory meaning to apply to 
each member of that group.
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6. What is the fault standard(s) applied to libel? 
There are a number of defenses that provide protection from liability for 
otherwise defamatory statements. The main defenses are:
•  Truth is a complete defense at common law and in some Austra-

lian jurisdictions where statute has been introduced. Some jurisdic-
tions also require a public interest or benefit in the publication. All 
uniform defamation proposals will make substantial truth alone a 
complete defense to a defamation claim; 

•  Fair comment and honest opinion (see discussion in Question 8 
below);

•  Specified “privileges,” including fair and accurate reporting of cer-
tain government and judicial proceedings and documents; and

•  “Public interest” privilege relevant to government and political 
matters.

Absolute privilege. This defense protects statements made in the 
course of parliamentary or judicial proceedings. Journalists and webmas-
ters should note that this defense is not available for anyone but the par-
ticipants in the proceedings (i.e., parliamentarians, lawyers who are taking 
part, the judges, and the witnesses giving evidence).  Under the uniform 
defamation law proposals, the situations where this defense arises will be 
extended.

Qualified privilege. This is the defense relied upon by publishers pro-
ducing reports of parliamentary proceedings and judicial proceedings. It 
is available to the media as long as the material published is in the public 
interest, is not founded on malice, and is fair and accurate. Currently the 
interpretation of standards that govern qualified privilege vary from state 
to state in Australia. Common to all of these interpretations is the require-
ment that the publication be made in furtherance of a public interest. 
Journalists should note that “public interest” is not defined as material that 
is “of interest” to the public, but rather whether the material in question 
serves “the common convenience and welfare of society.”7 (See discussion 
in Question 6b. below.)  

The uniform defamation proposals will extend the range of matters 
falling within the scope of this defense to include a fair copy or summary 
of a public document and reports of particular bodies and tribunals. The 
defense will only be defeated where the matter was not published honestly 
for the information of the public or the advancement of education.

a.  Does the fault standard depend on the fame or notoriety of the 
plaintiff ?

There is no differing fault standard in the case of the fame or notoriety 
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of the plaintiff except where qualified privilege is claimed for publication 
of a matter of public interest or concern, or the publication concerns gov-
ernment and political matter. The fame or notoriety of the plaintiff may 
be relevant in calculating damages. 

b.  Is there a heightened fault standard or privilege for reporting 
on matters of public concern or public interest? 

1.  To succeed in a qualified privilege defense, other than a report of 
parliamentary or judicial proceedings, it is necessary to show that: 
• Recipients had an interest in receiving the information;  

 • The reporter had a duty to publish the material; and 
 •  The conduct of the publisher in publishing the matter was rea-

sonable and there was no malice.

2.  The “subject” must necessarily be of public interest. The defama-
tion will occur as an unavoidable incidental to giving information 
on that subject. The defense of qualified privilege is extremely diffi-
cult for the media to establish. To prove reasonableness at common 
law, a journalist researching a story must at least:

 •  Contact, or attempt to contact, the person or company referred 
to in any story to provide them with the opportunity to com-
ment on the allegations made in the story;

 •  Include their comments (if any) in the publication;
 •  Take care to use reliable sources and verify each available source 

of information; and
 •  Check the accuracy and authenticity of any material contained 

in the report.8 

3.  There is a separate qualified privilege to response to attacks pub-
lished elsewhere.

4.   A publisher will have a qualified “public interest” defense to a defa-
mation action where the material published discusses government 
or political matters and publication of the material was reasonable 
in the circumstances. These are subject to the limitations enumer-
ated in section (2) above.

Australia has not yet moved as far as the UK decision in Reynolds v. 
Times Newspapers. 

The statutory qualified-privilege defense under the uniform defama-
tion law proposals will provide a broader basis than the common law for 
finding that a recipient had the necessary interest in receiving the defama-



 Australia 73

tory information. However, courts have interpreted reasonableness under 
statute narrowly, making it more difficult than at common law for pub-
lishers to prove that publication was reasonable in the circumstances. The 
defense will still be defeated by the plaintiff proving that publication was 
actuated by malice.

7. Is financial news about publicly traded companies, or companies 
involved with a government contract, considered a matter of public 
interest or otherwise privileged?
There would be a strong argument to suggest that “financial news about 
publicly traded companies, or companies involved with government con-
tracts,” is a matter of public interest and privileged, but it is still necessary 
to satisfy the test that:
• The recipients had an interest in receiving the information; 
• The reporter had a duty to publish the material; and
•  The publisher’s conduct in publishing the material was reasonable 

and not actuated by malice.

This defense will be harder to invoke when the uniform defamation 
proposals become law, due to the statutory requirement of reasonableness.

8. Is there a recognized protection for opinion or “fair comment” on 
matters of public concern?
Fair comment is a defense that protects the public interest in freedom of 
discussion. It enables publishers to publish reviews of theater, music, liter-
ary works, and restaurants. It also allows journalists to make comments on 
almost any issue.9

A “comment” is an honestly expressed point of view. To be considered 
“fair,” the comment at issue must be:
• On a matter of public interest;
•  Based on facts stated in the report which are substantially true, or 

are common knowledge, or privileged; and
• Honestly held not being actuated by malice.

The philosophy behind the defense is that if the facts are stated accu-
rately, then the viewers/readers can form their own view as to whether they 
agree with the publisher’s comment. This defense encourages the pub-
lisher to focus on the material rather than statements about the individual. 
For instance, reporters should consider saying that the painting is bad, not 
that the painter is clearly cross-eyed and color-blind.
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9. Are there any requirements upon a plaintiff, such as demand for 
retraction or right of reply, and if so, what impact do they have?
There are no requirements in Australia upon a plaintiff to demand a re-
traction or a right of reply. An apology is relevant on the question of dam-
ages, but is not a defense.10

The proposed uniform defamation legislation will enact a codified 
offer-of-amends procedure similar to that in the United Kingdom. Rejec-
tion of a publisher’s reasonable offer of amends, made in accordance with 
the legislation, can provide a full defense to a defamation claim. In con-
sidering the reasonableness of an offer, the court must consider any cor-
rection or apology published before trial and its prominence compared 
with the matter in question, and the time elapsed between publication of 
the matter in question and the apology.

10. Is there a privilege for quoting or reporting on:

a. Papers filed in court?
Papers filed with the Court Registry in most states are not protected 

by privilege until they have been accepted into evidence by the judge. Af-
fidavits which have not been read out in open court or taken as read by the 
judge are not protected.

The proposed uniform defamation legislation would provide a privi-
lege for a fair quoting or summary of any document filed or lodged with a 
court that is open to inspection by the public.

b. Government-issued documents? 
Depending on the content of the documents, there may be an argu-

ment for qualified privilege, subject to a “fair and accurate” reporting or 
other requirement. 

The uniform defamation laws will generally provide a defense for pub-
lication of a fair copy or summary of a public or government document.

c. Quasi-governmental proceedings? 
Again, depending on the circumstances, findings, or decisions of an 

association, a committee of an association or the governing body of an 
association relating to a member or to a person subject to the association’s 
control may in some circumstances be covered by a defense of qualified 
privilege. 

The subject matter must be one in which the public has a genuine 
interest in the outcome of the proceedings, which generally embraces as-
sociations:
• for the advancement of learning; 
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•  for the promotion or protection of the interests of a trade, business, 
profession, or industry; or

•  for the promotion of a public spectator sport, pastime, or game and 
the promotion or protection of the interests of persons in connec-
tion with the sport, pastime, or game.

Any such reports must be accurate and balanced and published in 
good faith for public information. It must be a precis of what happened in 
the proceedings. In some states and territories, such reports have specific 
statutory protection.

The range of proceedings to which this defense applies will be codified 
and extended under the uniform defamation reforms.

11. Is there a privilege for republishing statements made earlier by 
other, bona fide, reliable publications or wire services?
There is no privilege for republishing such material except where an in-
nocent dissemination defense may apply (see discussion in Question 20, 
below). The publisher is deemed to have published that republished mate-
rial and, if defamatory, is liable in damages. 

12. Are there any restrictions regarding reporting on:

a. Ongoing criminal investigations?
Clearly it can be defamatory to report ongoing criminal investigations 

to the extent that the report suggests that the person or persons being 
investigated are guilty or even that there is sufficient evidence available to 
justify the continuing investigation.

There are statutory restrictions on areas such as identifying the vic-
tim of sexual assault, or minors. A publication that has a real and defi-
nite tendency to prejudice a pending trial could be held in Contempt of 
Court.11

b. Ongoing criminal prosecutions?
Certain restrictions are placed upon reporting of ongoing criminal 

prosecutions, such as:
• where the matter involves children;
• where it involves a sexual offense; or
• where a court order suppressing publication is in place.

The publisher does not have a potential problem with Contempt of 
Court until charges are laid. It would be a Contempt of Court to publish 
material that would prejudice the fair trial of the matter. The publisher 
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should be particularly careful where the matter is being heard by a jury, 
and avoid publishing facts not heard by the jury. 

Generally, reporters may repeat any evidence given in civil or criminal 
proceedings so long as it is a fair and accurate report of the matter and is 
not in Contempt of Court, such as being the subject of a nonpublication 
order.

c. Ongoing regulatory investigations? 
There are various statutory restrictions on reporting some ongoing 

regulatory investigations and prosecutions, and journalists should consult 
local counsel prior to publishing such reports or investigatory material. 

d. Ongoing civil litigation, or other judicial proceedings?
Certain restrictions are placed upon the reporting of civil litigation 

where:
• The matter is before the Family Court or the Children’s Court;
• A court order suppressing publication is in place; or
• The civil litigation involves evidence of sexual offenses.

Unless the report is a fair and accurate account of the proceeding, the 
normal rules relating to defamation and contempt apply.

13. Are prior restraints or other prepublication injunctions available 
on the basis of libel or privacy, and if so, what are the standards for 
obtaining such relief ? 
It is generally considered that injunctions will rarely be granted in Austra-
lia to prevent the publication of defamatory material, as courts are reluc-
tant to prevent freedom of speech on matters of public interest and there 
is always the right to sue for damages after publication if a person has been 
defamed.

An injunction could be granted if monetary damages are not an ad-
equate remedy. That would be very rare. An injunction can be obtained to 
prevent the publication of confidential material, in some circumstances.

14. Is a right of privacy recognized (either civilly or criminally)? 
There is no general right of privacy in Australia, but the civil laws against 
breach of confidentiality and trespass, and the criminal laws against se-
cretly recording private conversations, are important privacy protections.

a. What is the definition of “private fact”? 
To the extent that a privacy claim would be recognized, the Privacy Act 

1988 (Cth) is concerned with the protection of personal information of 
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individuals (being information from which a person’s identity is reason-
ably ascertainable) that is handled by organizations, especially the protec-
tion of the collection and distribution of such information without that 
person’s consent, i.e., how that information is disclosed. 

b. Is there a public interest or newsworthiness exception?
The Privacy Act affords exemptions to journalists.12 Acts engaged 

in by a media organization which are in the course of journalism will be 
exempt. The easiest way to ensure this applies is, when collecting infor-
mation about an individual, make sure that it is used for the purposes 
of writing the story and not for some other sideline purpose, such as 
advertising.

c.  Is the right of privacy based in common law, statute, or consti-
tution?

The Privacy Act is statutory in nature, and the causes of action sound-
ing in breach of confidence are rooted in common law.

15. May reporters tape-record their own telephone conversations for 
note-taking purposes (not rebroadcast) without the consent of the 
other party?
Tape-recording your own telephone conversation by placing a tape re-
corder next to the telephone’s speaker or mouthpiece is permitted. It is 
preferable to obtain the consent of the other party to the conversation, but 
not required.

Putting in place special technology which intercepts a telephone con-
versation over the line, even internally in your receiver, is illegal in Austra-
lia, unless all parties to the conversation are aware that tape-recording is 
taking place and consent to the conversation being recorded.

16. If permissible to record such tapes, may they be broadcast with-
out permission?
Illegal tape recordings are inadmissible in court cases; thus, interviews that 
may be challenged in libel cases later should be made with an eye toward 
admissibility, and local counsel should be consulted during the prepara-
tion of such material.

Legislation in many states and territories means tape recordings ob-
tained by recorders external to the phone cannot be broadcast without the 
permission of all parties to the conversation, subject to limited exceptions 
such as when used in legal proceedings, or where its use would be in the 
public interest.
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17. Is there a recognized evidentiary privilege preventing the disclo-
sure of confidential sources relied upon by reporters?
No. Currently, journalists have no legal right to withhold their source of 
confidential information, although journalists in Australia do maintain 
and uphold an ethical right not to reveal sources. Journalists who refuse to 
reveal the sources of confidential information before the court will be held 
in contempt. They can be penalized by fine or imprisonment, or both. 
There is a current push for enactment of “shield laws” to protect journal-
ists in such circumstances, but it is unclear whether this will occur.

Judges would normally only order a journalist to disclose a source 
where the judge takes the view that it is essential for the fair determination 
of the case for the identity to be disclosed. That is rare.

18. In the event that legal papers are served upon the newsroom (such 
as a civil complaint), are there any particular warnings about accept-
ing service of which we should be aware?
There are no particular warnings about accepting service of process in 
Australia, other than that the documents served should be forwarded to 
the publisher’s lawyers as soon as possible to ensure the proper response is 
made to the service and that any action is defended appropriately.

Normally, documents would be served on the registered office of the 
publisher’s company.

19. Has your jurisdiction applied established media law to Internet 
publishers? 
Defamation law has been applied to Internet publishers. In Dow Jones 
& Company Inc. v. Gutnick 13 it was held that defamation on the Internet 
occurs in the jurisdiction where the material is downloaded (i.e., read or 
heard). 

20. If established media law has been applied to Internet publishers, 
are there any ways in which Internet publishers (including chat room 
operators) have to meet different standards?

1. “Primary” Publishers
  For primary publishers (i.e., online newspapers) there are no differ-

ent standards for defamation. They are liable for defamatory mate-
rial published on their site. 

2. Internet Intermediaries (Web Hosts)
  The Broadcasting Services Act 1992 provides a statutory defense to 

defamatory “internet content” carried, hosted, or cached by Inter-
net content hosts and Internet service providers where they are not 
aware of the nature of the material. 
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     This defense extends to material held on a data storage device 
(i.e., server or hard drive), a posting to a newsgroup, and postings 
to a chat room, but does not protect defamatory ordinary e-mail 
messages, instantaneous chat services, or information transmitted 
in the form of a broadcasting service, i.e., streaming television or 
radio programs.

     The proposed uniform defamation laws contain a defense of 
“innocent dissemination” meaning most Internet intermediaries 
would not be liable for defamatory matter they republish so long 
as they are not the author of the material and do not exercise any 
editorial control over the content of the matter.

21. Are there any cases where the courts enforced a judgment in libel 
from another jurisdiction against a publisher in your jurisdiction?
We are not aware of any such cases. It is likely that Australia would enforce 
a judgment from a common law country. It would be unlikely to enforce 
an award from a country with more restrictive libel laws than Australia.
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Defamation and Chinese Law
There is no specifi c law governing defamation or mass communication in 
China. Rather, the legal rights of parties to defamation cases are governed 
by general laws such as the Constitution of the People’s Republic of China, 
the Criminal Law of China, and the General Principles of Civil Law of 
China, as well as “judicial interpretations” issued by the Supreme Court of 
China. The Supreme Court’s judicial interpretations explain and clarify the 
application of broadly worded statutes to specifi c situations—often based 
on the facts of actual cases—to provide guidance for lower courts. They 
are viewed as defi nitive. In 1993 and 1998, the Supreme Court issued 
judicial interpretations that addressed questions regarding defamation. In 
addition, the Supreme Court has issued “replies” in response to questions 
presented by lower courts regarding particular defamation cases. Decisions 
in defamation cases by courts at various levels have been reported, but, 
because China does not employ the common law system, the decisions in 
individual cases serve as references rather than binding precedents.

The media in China are closely controlled and regulated by the gov-
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ernment. Thus, the private law of defamation is not as extensively devel-
oped in China as in some other countries. Many issues remain unresolved 
as yet. 

1. What is the locally accepted definition of libel?
Chinese law protects the right to reputation more broadly than does U.S. 
law. The Chinese Constitution provides that “[t]he personal dignity of 
citizens of the People’s Republic of China is inviolable. Insult, libel, false 
accusation or false incrimination directed against citizens by any means is 
prohibited.”1 To be sure, legal action may be taken based on acts that most 
courts worldwide would recognize as defamation: denigrating the charac-
ter of another by publishing false statements of fact.

Going further, however, Chinese law punishes speech that is often not 
actionable in many Western nations: tarnishing the image of another with 
malice, or harming someone’s reputation by way of insult.2 Insulting state-
ments may be found actionable even if they do not contain false statements 
of fact. Derogatory words such as “bastard,” “shameless,” “monster,” “hoo-
ligan,” “presumptuous,” “rotten,” and “human scum” have been cited as 
examples of actionable insults.3 

Public insults and defamation based on the knowing publication of 
false statements of fact may be the subject of criminal proceedings for 
libel, with penalties of up to three years in prison, surveillance, and loss 
of political rights, but the State prosecution department generally will not 
initiate prosecution for such a crime unless the victim requests it. 

The Supreme Court has directed judges to consider the following is-
sues before a finding of defamation may be made:

1. whether the reputation of the plaintiff has been harmed;
2.  whether the activities of the defendant were in violation of the 

law;
3.  whether the illegal activities caused damage to the plaintiff ’s repu-

tation; and
4. whether the defendant was at fault.4

2. Is libel-by-implication recognized, or, in the alternative, must the 
complained-of words alone defame the plaintiff ?
Chinese courts have not readily recognized libel-by-implication. A good 
illustration of the difficulty for plaintiffs came in a case decided in 2000.5 
Two newspapers published a news story praising a young man for the 
life-saving support he provided for an elderly lady. The article stated that 
all the woman’s children had died and that she was living in misery and 
distress before the young man began supporting her. In fact, the woman 
had two daughters who were alive. One of her daughters was living in 
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another city and could not conveniently visit and take care of her mother 
on a regular basis. The other daughter was living in the same city as her 
mother, but she was living in poverty herself and could visit her mother 
only on national holidays and at times when her mother was ill. When the 
two daughters read the news story, they thought it implied that they were 
bad daughters who did not treat their own mother well, in addition to 
stating falsely that they had died. They filed suits against the newspapers 
for defamation, but judgment was rendered in favor of the newspapers. 
Although the court agreed that some part of the news story was untrue 
(the statement that the children had all died), it held for the defendant 
on the ground that the plaintiffs failed to prove that their reputation was 
harmed in any way by the untrue statement in the story. The court’s deci-
sion emphasized that the article focused on the young man who was being 
praised and that readers would interpret it to be intended to praise him 
rather than to criticize the woman’s daughters. They were not even named 
and were in fact asserted to be dead. 

The possibility that a court may entertain claims based on libel by im-
plication cannot be ruled out, however. Another instance, unreported in 
the law journals, involved the author Yang Mo. An article was published 
which reported that Yang had said in an interview that he met George 
Bush in 1989 when Bush visited China as president of the United States. 
Yang alleged that the article defamed him because, although it would be 
an honor to meet the U.S. president, in fact Yang had not met him, had 
not been interviewed for the article, and had never said he met President 
Bush. The article, therefore, made him look like a boastful liar. Yang won 
the lawsuit.6 His victory indicates that courts may be open to libel by im-
plication if plaintiffs can provide evidence of extrinsic facts that will render 
words defamatory in the minds of certain readers even though such words 
look innocuous on their own.

3. May corporations sue for libel?
Yes. Publicly traded companies, limited liability companies, governmental 
agencies, nonprofit institutions, associations, and schools may all sue for 
libel. Common instances are suits over reports that a company’s products 
are of inferior quality, unfairly high in price, or so poorly made that they 
compromise the quality of other products into which they are incorpo-
rated.

4. Is product disparagement recognized, and if so, how does that dif-
fer from libel?
Yes, product disparagement is recognized. The same fundamental legal 
principles apply to product disparagement and defamation, but additional 
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procedural options under administrative law are available for product dis-
paragement claims.

Product disparagement claims are governed by the Anti-Unfair Com-
petition Law. A victim of product disparagement may file a complaint in 
court or submit a complaint to the relevant administrative agency, usually 
the State Administration of Industry and Commerce, which polices com-
mercial markets in China. The SAIC conducts an investigation and, if 
product disparagement is determined to have occurred, may impose fines. 
In addition to assessing fines to be paid to the government, the SAIC may 
also require payment of damages to the complainant, including costs in-
curred in investigating the unfair business practice. Either side may appeal 
the administrative determination to court.

Administrative complaints are ordinarily submitted by business com-
petitors. In the event that a media defendant—not a competitor—is al-
leged to have defamed a product, a civil action for damages would be 
appropriate. Such a suit would not be likely to differ from a suit for defa-
mation. In fact, the Supreme Court of China recognized, in its 1998 inter-
pretation, that defamation law may be used appropriately to address losses 
suffered in manufacturing, distribution, and other business operations if 
the content of criticisms or comments in the media regarding the quality 
of products or service is not “basically true.”7 The interpretation specifies 
that such losses may be measured by the value of product returns, canceled 
contracts, or other pertinent evidence showing profit, loss, and so on. 

5. Must an individual be clearly identified (by name or photograph) 
to sue for libel? Can a group of persons sue for libel, even though not 
named?
It is not necessary for an individual to be identified by name or pho-
tograph, and a group of persons can sue for libel although their names 
are not used in the allegedly defamatory documents. Such questions arise 
regularly in China, perhaps because of the prevalent habit of indirectly 
expressing social and political criticism through ostensibly fictional stories 
and historical allegories in reaction to an environment of censorship. Pur-
suant to the Supreme Court’s judicial interpretation of 1993, content that 
is insulting, defamatory, or revealing of private facts may be actionable 
even if the real name and identity of the person referred to are not given 
out, so long as readers can determine that the person referred to is based 
on a specific person readily identifiable and the reputation of that person 
is harmed by the reference.8 

The defendant in one case in the 1990s did not have a good relation-
ship with three of his colleagues. He wrote a novel set at a time before the 
Chinese Revolution (1949), and the novel was published in a newspaper 
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as a serial. In the novel, the physical characteristics of a drug dealer, a 
brothel boss, and a hooligan matched those of his three colleagues, but 
the author did not use his colleagues’ names and he made their social 
backgrounds different. He did everything, in the novel, however, to insult 
and denigrate the three characters. When the three colleagues read part of 
the novel, they recognized their portrayals and asked the newspaper not to 
continue publishing the story, but the newspaper refused. Afterward, they 
filed a lawsuit against the author and the newspaper, and the plaintiffs 
won.9 According to the judgment, although the three characters and the 
novel were made up, the descriptions of the three characters were so de-
tailed that it was easy for people who knew the plaintiffs to recognize that 
the three characters were meant to represent the plaintiffs, and they had 
been shown in a false and insulting light. Therefore, the author was found 
liable for defamation. As to the newspaper, although the newspaper did 
not know that there would be a dispute about the novel when it started to 
publish the installments, it was held liable because it continued publishing 
the novel after being informed by the plaintiffs that the story contained 
defamatory depictions of them.

On the other hand, if a character is not based on a real person but just 
happens to have some similarity to that person, no defamation shall be 
found. In another case of alleged libel in fiction, an author, after gathering 
information from several hospitals, created a novel about a story of mal-
practice in a hospital.10 All the names, including the names of the hospital 
and all the characters in the novel, were fictitious. After publication of the 
novel, the director of one of the hospitals the author had visited to gather 
information for his novel filed a lawsuit against the author for defamation, 
claiming that the character of the director of the fictitious hospital was 
meant to represent him. The court held for the defendant. According to 
the judgment, the descriptions of the hospital and the director were too 
general, and there were apparent differences between the real and fictional 
hospital and director. After reading the novel, the court held that it would 
be impossible for anyone, even someone who knew the plaintiff well, to 
think that he was the hospital director portrayed in the novel.

In another case, an article reported erroneously that human flesh was 
used as a filling for buns in an unnamed restaurant.11 Because the article 
did not refer to any identifiable person or restaurant, it could not amount 
to defamation. 

6. What is the fault standard(s) applied to libel? 

a.  Does the fault standard depend on the fame or notoriety of the 
plaintiff ?
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In China, whether the defendant in a libel case is at fault is judged by 
an objective negligence standard: whether the defendant has exercised the 
due care that would be exercised by someone in the same profession or 
someone who has comparable knowledge or experience, acting in good 
faith.

Regardless of whether the defendant actually anticipated the conse-
quences of publishing the defamatory statements or not (i.e., whether the 
defendant knew something was false and defamatory or knew it might be 
false and defamatory), the defendant is deemed to have the capability to 
anticipate the consequences if others in the same profession would antici-
pate the same.

b.  Is there a heightened fault standard or privilege for reporting 
on matters of public concern or public interest?

The fault standard does not depend on the fame or notoriety of the 
plaintiff, nor is there a heightened standard or privilege for reporting on 
matters of public concern or public interest. However, commentators have 
noted an unresolved tension between the constitutional protection for 
reputation, on the one hand, and the constitutional guarantees of freedom 
of speech, freedom of the press, and freedom to criticize any State organ 
or State official, on the other.12 

A good example of the application of the negligence standard comes 
from a commentary on a case in 1988 provided by a judge of the Supreme 
Court of China in a treatise he authored.13 A newspaper published an 
article about a fire in an apartment next door to the apartment of the vice 
secretary of the Politics and Law Commission of the county. (The Politics 
and Law Commission department ensures that the Chinese Communist 
Party’s policies are fully implemented in the law enforcement departments 
in the government.) The article said that, at the time of the fire, the vice 
secretary kept his door closed and neither helped the others to fight the 
fire nor allowed them to take water from his home. The vice secretary sued 
for defamation. In his complaint, he claimed that the story was not true 
and explained that he was doing carpentry work at the time of the fire and 
did not know there was a fire in the neighborhood. He closed his door to 
prevent the wind from blowing the sawdust everywhere in his home. The 
judge of the Supreme Court commented that, although the criticism in 
the article was not well founded, at the time the article was written it was 
impossible for the author and the newspaper to guess what the vice secre-
tary was doing at home when there was a fire next door. Therefore, neither 
of them knew or should have known that the article would defame the vice 
secretary. As a result, the author and the newspaper were not at fault, and 
no liability for defamation could be found in the case.
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Another example is the 1994 case of Song Jianping.14 Police authorities 
informed a newspaper that they had detained Ms. Song and her husband 
for scalping tickets. The newspaper printed a front-page story about them, 
without contacting Ms. Song. It turned out that Ms. Song was a telephone 
operator, not a ticket scalper, and was not married. A ticket scalper had 
used Ms. Song’s name when the police held her. The newspaper and the 
police were found negligent and held liable for defamation.

The facts that led to the finding of negligence in the Song case were not 
fully explained, beyond the fact that the newspaper had not contacted Ms. 
Song. It should be possible to introduce evidence of standard journalistic 
practices in defamation cases where fault is in question. It has been re-
ported that professional journalists have sometimes been added to judicial 
panels in defamation cases in Hefei, Anhui Province, presumably to reflect 
the standards of the profession and help inform the judges as they deter-
mine what may constitute negligence.

7. Is financial news about publicly traded companies, or companies 
involved with a government contract, considered a matter of public 
interest or otherwise privileged?
Financial news is protected if it (1) is based upon true statements which do 
not constitute private facts or State secrets; (2) accurately reflects statements 
made by the publicly traded companies concerned; (3) is a republication of 
news reported by the Xinhua News Agency; (4) is based on official docu-
ments released by government agencies that have not been amended or 
rescinded; or (5) qualifies as “fair comment” as elaborated below. 

There have not been many court decisions to illuminate the boundar-
ies between the confidential information of private businesses or govern-
ment agencies and information that may be freely published because it is 
of legitimate interest to the public. Chinese enterprises fall into several 
categories along a spectrum from completely private to completely State-
owned. Information concerning particular enterprises may be protected 
from disclosure as a trade secret or a State secret (both of which are pro-
tected by separate laws), but more and more information is becoming 
routinely available to the public, especially regarding publicly traded com-
panies. An archive of information about all companies in China is kept by 
the SAIC, which maintains a publicly available database. The operations 
of private and State-owned enterprises and the prices they charge for their 
products and services are regularly reported on in the media, but the fear 
of lawsuits for defamation prompts most news organizations to ask all 
businesses involved in a news story to confirm the facts in a news report 
before it is published. The news organizations usually will not publish if 
the company denies the facts.
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State secrets are serious issues for publishers sending news to or from 
China. Information about State-owned or private companies providing 
products or services for the military or State security is likely to be highly 
protected. The legal definition of State secrets in China is broad enough 
to encompass information that would be considered of legitimate public 
concern elsewhere in the world. Publishers and broadcasters in China have 
historically been careful, therefore, especially in reporting on sensitive in-
formation about State-owned enterprises, even outside the military/secu-
rity sphere. For example, employees who reveal the nature of a project on 
which a defense contractor is working may be arrested, and individuals 
have been prosecuted for disseminating State secrets in such cases.

Pursuant to the China Law on Maintaining State Secrets and its related 
regulations and rules, the following matters are regarded as State secrets:

1. matters kept secret in decision-making in State affairs; 
2.  secret matters pertaining to activities of defense and the military 

forces;
3.  secret matters concerning diplomatic activities, foreign affairs, and 

matters on which the State undertakes an obligation of confidenti-
ality to another country;

4. secret matters pertaining to the economy and social development;
5. secret matters in scientific technologies;
6.  secret matters pertaining to State security activities and the investi-

gation of crime; and
7.  secret matters as determined by the governmental agencies dealing 

with State secrets (internal reviewers employed by newspapers may 
bring questions to the attention of authorities prior to publication 
for such determinations).

The definition of “secret” matters is broad. Information may be “se-
cret” if its release or dissemination would:

1. undermine the strength and defense capacity of the State;
2.  affect the unity of the State, the unity between ethnic groups, and 

social stability;
3.  damage the political and economic interests of the State in its ex-

ternal activities;
4.  affect the security of State leaders or important officials of foreign 

countries;
5. hinder major State safety and security work;
6.  reduce the reliability of, or render ineffective, measures for the 

maintenance of State secrets;
7.  weaken the economic, scientific, or technological strength of the 

State; or
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8.  deprive State agencies of the safeguards necessary for the exercise of 
their lawful power.

Some documents containing State secrets are marked with a “secret” 
or “super-secret” chop, but others are not, and their status is subject to the 
determination of relevant governmental authorities. Journalists practicing 
in China watch one another and develop a feeling for whether the State 
will object to disclosure in certain circumstances. The one foolproof clue 
that a document has been classified as containing State secrets is the mark 
of a chop with the characters “confidential” or “super-confidential” on it. 
Disclosure of the confidential content is not permitted, and it is doubtful 
that the fact that another party has already disclosed such material may be 
relied upon in defense.

There is no established procedure for requesting that certain materials 
be declassified for release to the public. Nor is there a Chinese equivalent 
to freedom-of-information laws that permit citizens to compel the govern-
ment to release unclassified information.

8. Is there a recognized protection for opinion or “fair comment” on 
matters of public concern?
There is no specific provision of Chinese law to protect opinion or “fair 
comment.” The recognition of protection for opinion or “fair comment” 
is subject to the discretion of judges, as there is no statute or judicial inter-
pretation specifically addressing it. 

A judge of the Supreme Court who is responsible for trials of civil cases 
has written, in a treatise on media torts, that, to be protected, an expres-
sion of opinion or “fair comment” must be a matter of public concern 
and must be fair.15 Generally, the following could be held to be matters of 
public concern, depending on the precise circumstances: (1) the policies 
and measures of the State and of local governments and legislative and ju-
dicial bodies; (2) the decisions and activities of enterprises, companies, in-
stitutions, and associations, which relate to the public interest; (3) artistic 
performances or works (such as books); (4) public figures and newsworthy 
events (there is no definition of public figures and newsworthy events, so 
the determination is subject to the discretion of the court); and (5) major 
events such as natural disasters, major accidents, or serious crimes that at-
tract public attention and therefore merit analysis.

In order for the expression of opinion or the comment to be deemed 
fair, the following requirements should be satisfied: (1) the comment must 
be made in good faith, which means that the opinion is honestly held by the 
commentator, whose standing is impartial and fair; (2) the facts on which 
the opinion and comment are based are true; and (3) opinion and com-
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mentary on artworks and academic works should be purely discussions and 
debates of their artistic or scholarly value, and not defamation in disguise.

The facts on which critical comments are based need not be literally 
true, only substantially accurate. In one case, three party officials were 
criticized for spending RMB117 of public money on a private feast, when 
it was actually a group of four officials who had spent RMB112 on the 
feast.16 The court held that the inaccuracy was not significant enough to 
render the criticism actionable. In another case, officials in a municipality 
in Hunan Province sued a newspaper for reporting that they had spurned 
requests for help after a murder took place, by sticking their heads out the 
window of a building and saying no one was in their office.17 The windows 
were built in a way that would have prevented anyone from putting a head 
out, but the officials did not prevail, presumably because the gist of the 
claim was that they were actually in the office and did not respond to the 
requests for help, which was apparently true.

In addition to the two cases cited above, the Beijing Evening News, 
for instance, was sued by a soft-drink factory that had been fined by the 
government for poor sanitary maintenance. The article said the factory 
was “full of flies,” while the government report had referred to only “a few 
flies.”18 The suit failed, despite the exaggeration, but the court warned the 
newspaper about reckless use of words. 

Most press entities in China are arms of the government. They are of-
ten shielded from liability for critical statements they publish, particularly 
if such statements serve as an expression of certain public policies of the 
State.

9. Are there any requirements upon a plaintiff, such as demand for 
retraction or right of reply, and if so, what impact do they have?
There are no such requirements in Chinese law. 

10. Is there a privilege for quoting or reporting on:

a. Papers filed in court?
Yes. Pursuant to the Supreme Court’s 1998 judicial interpretation on 

the trial of defamation cases, there is a privilege for reporting on official 
court documents and public actions of government agencies so long as such 
reporting is “objective and accurate” and does not reveal State secrets.19 

However, if a court decision is later reversed or the court paper quoted 
is subsequently corrected, the quoting or reporting party must report such 
reversal or correction in later editions. Otherwise, if the original report 
damages the reputation of the parties concerned, and the additional infor-
mation goes unreported, the privilege will be lost. 
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A decision in 1996 illustrates this principle. An official in the pros-
ecutor’s office of Guangxi Province issued a press release to a newspaper 
based upon documents prepared by the prosecutor regarding the arrest of 
two judges who were alleged to have committed the crime of official mal-
practice.20 Afterward, however, the two judges were found not guilty and 
their exoneration was officially recorded by the court. The official and the 
newspaper did not update or correct the previous press release. The two 
judges sued the official and the newspaper, and won. The court’s reason-
ing was that there was no wrong when the official and the newspaper first 
reported that the two judges were arrested based on papers filed in court. 
However, the official and the newspaper were held to be at fault for not 
correcting their previous damaging reports when the judges were exoner-
ated and such exoneration had been recorded by the court.

b. Government-issued documents?
Yes. Newspapers need not report on governmental documents or deci-

sions with absolute accuracy, as noted above with respect to opinion and 
fair comment. Official newspapers, at least, have been granted some lati-
tude, at least in reporting on behavior that the government seeks to curb. 
The Liberation Army Daily, for example, won a lawsuit over an article 
that claimed a young man had changed his identity to hide prior crimes 
of gang rape and theft.21 Police records revealed that he had been involved 
in theft and hooliganism, which the court held were close enough to gang 
rape and theft, considering that the point of the story was that he had 
changed his identity to hide his police record. 

Similarly, the Wenzhou Daily prevailed in a suit brought by a singer 
whom the paper had called a convicted rapist.22 He had actually been con-
victed of hooliganism, not rape, but the court found that the two crimes 
were equally serious in the public eye. (His additional argument that he 
had served his sentence and should no longer be identified as an ex-convict 
was also rejected.) Another PRC newspaper won a case brought by a Hong 
Kong businessman in 1988 over an article that criticized him for “zhapian” 
(a criminal offense of deception or fraud) when he had in fact been held li-
able for “qipian” (misrepresentation, which is not a criminal offense).23 It re-
mains to be seen whether foreign or nonofficial news outlets and individual 
defamation defendants would benefit from the same degree of latitude these 
newspapers have enjoyed, with their official sanction and supervision.

c. Quasi-governmental proceedings? 
Government agencies, social organizations (such as the branches of 

the China Youth League or Women’s Protection Association), enterprises 
(including businesses), and other institutions may not be held liable for 
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defamation for decisions made about their internal operations. For in-
stance, the Hunan Institute of Foreign Language and Foreign Trade dis-
ciplined six students for drunkenness and sexual conduct and announced 
that disciplinary decision to all of its students. The court of first instance 
accepted the defamation case the six students filed, ruled in favor of them, 
and awarded them more than RMB200,000 for the harm to their reputa-
tions. An appellate court reversed, holding that the case should never have 
been accepted in the first place because it challenged an internal decision 
of the Institute. (The Case Receipt Office of a Chinese court screens all 
cases submitted and is responsible for rejecting cases that do not assert 
legitimate causes of action, before any further proceedings take place.) If 
a business or institution disseminates false statements about disciplinary 
proceedings to outsiders, however, it may be sued. Whether newspapers 
that correctly report those statements may be held liable remains an open 
question, but would probably depend on the degree of care shown by the 
publisher.

11. Is there a privilege for republishing statements made earlier by 
other, bona fide, reliable publications or wire services?
No. Under Chinese law, not only publishers but also republishers have the 
obligation to examine the truth of the articles they publish or republish. 
Therefore, if a republisher does not independently examine the truth of 
statements or otherwise republishes them with some fault, the republisher 
may be held liable. However, due to the special position of the government-
run Xinhua News Agency in China, the republication of statements issued 
by the Xinhua News Agency may be redistributed without liability. 

A 1985 case illustrates this rule. A journal called Women’s Literature 
first published a news story. Later, three other journals republished the 
same story. An individual filed suit for defamation against the author of 
the news story, Women’s Literature, and the three other journals.24 The 
court determined that the article defamed the plaintiff and that all four 
journals had committed defamation by publishing or republishing the ar-
ticle without adequately examining the truth of the story. 

12. Are there any restrictions regarding reporting on:

a. Ongoing criminal investigations?
There is no specific provision in China prohibiting or imposing restric-

tions upon reporting on ongoing criminal investigations, except to the 
extent that such reporting may reveal State secrets. And, the information 
about criminal investigations must come directly from a police official 
authorized to share it with reporters. 
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b. Ongoing criminal prosecutions?
Access to courtrooms is not specifically guaranteed to reporters. The 

public has a right of access to judicial proceedings, except in cases involv-
ing State secrets, trade secrets, divorce, individual privacy, or crimes com-
mitted by minors, but reporters are required to request permission, in 
writing, to attend public court proceedings. If they are discovered taking 
notes or making recordings without permission, reporters may be removed 
from courtrooms and their notebooks, tape recorders, and video cameras 
may be confiscated. 

Reporters often do not attend court proceedings because the courts 
have public relations departments that issue summaries of proceedings for 
the purpose of public education. If a reporter requests permission to at-
tend a trial and report on it, permission may be granted (on the condition 
that the reporter report without bias and not tendentiously), but the court 
may also have one of its own reporters prepare a summary. Newspapers 
may reprint the official summaries, but any revisions the newspaper may 
make to that summary should be approved by the court. 

c. Ongoing regulatory investigations? 
None, with the exception that reporting on matters involving State 

secrets is strongly proscribed.

d. Ongoing civil litigation, or other judicial proceedings?
None, although it may be helpful for reporters seeking access to courts 

to know that news reports of criminal or civil cases involving foreign in-
dividuals or companies, or foreign subject matter, must not be published 
before the embassy or consulate of the foreign country has been informed 
of the case. The court or government agency should notify the embassy 
or consulate.

13. Are prior restraints or other prepublication injunctions available 
on the basis of libel or privacy, and if so, what are the standards for 
obtaining such relief ? 
There is no provision of law that specifically addresses this issue. However, 
injunctions to cease publication of material that has been found to be 
defamatory are available, and it seems reasonable to anticipate that a court 
may grant a prior restraint if the plaintiff proves before publication that 
the material is defamatory. Oftentimes, internal control exercised by press 
entities helps to prevent such cases from reaching the courts.

Some other possible remedies for defamation in China are noted be-
low, as are administratively enforced restrictions on publishing materials 
on certain sensitive topics or expressing certain views. 
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14. Is a right of privacy recognized (either civilly or criminally)? 

a. What is the definition of “private fact”? 
The term “private fact” has not been defined by the law in China. 

Judges and lawyers identify private facts by applying the common mean-
ing of the words in light of prevailing concepts of morality as endorsed 
and accepted by society at large. The most widely accepted definition of 
“private facts” in China is facts of private life that a person is not willing to 
have disclosed and that have nothing to do with the person’s public social 
life. It appears to be not too different from the concept of a “reasonable 
person” standard. Generally, an individual’s health status, disease, disabil-
ity, family life, private diary, private letters, and the like are regarded as 
private facts. 

One category of private facts that the Supreme Court has specifically 
addressed resembles the old per se libel category of “loathsome disease.” 
Medical and health care institutions violate the law protecting reputation 
if they disclose that a person suffers from gonorrhea, syphilis, AIDS, or 
Hansen’s disease (leprosy), but they may notify relatives of such illnesses.

b. Is there a public interest or newsworthiness exception?
No public interest or newsworthiness exception is recognized. In Chi-

na, unlike many Western legal systems, the right of privacy is included 
within the right of reputation. It is unlawful to publicly disclose private 
facts about an individual in oral or written form, or to publish private 
materials without permission, where such disclosure and publication do 
harm to the reputation of the concerned party. If the reputation of the 
concerned party is not harmed, the right of privacy will not be found to 
have been violated, even though private information was published.

In a 1998 case, a transsexual individual accepted a visit by a news re-
porter and provided certain information about why he chose transsexual-
ity.25 However, during the visit, the individual repeatedly told the reporter 
that he could write a news story about him, but that the report should not 
disclose his real name and photo. The news reporter ignored those requests 
and published a report in a newspaper with the individual’s real name and 
photo. The individual filed and won a lawsuit against the reporter and the 
newspaper that published the article.

Businesses do not have privacy rights but may be able to protect confi-
dential information as trade secrets. Information about executive compen-
sation, for instance, may be published if it is available from public filings. 
If the information comes from a source with a duty to keep it confidential, 
however, some form of trade secret protection may apply. A publisher may 
face liability for publishing a trade secret if the publisher knew, before 
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publishing it, that the information was obtained by theft, threat, promise 
of gain, or some other unlawful or inappropriate means. As a matter of 
practice, when publishers receive documents disclosed without authoriza-
tion, they generally contact the business entity involved and do not pub-
lish the information without its consent.

c.  Is the right of privacy based in common law, statute, or consti-
tution?

The right to privacy is based upon statutes and the Constitution.  
China employs the civil law system and does not recognize the concept of 
common law.

15. May reporters tape-record their own telephone conversations for 
note-taking purposes (not rebroadcast) without the consent of the 
other party?
There is no prohibition of such taping in Chinese law. 

16. If permissible to record such tapes, may they be broadcast with-
out permission?
There is no prohibition of broadcasting secretly recorded tapes, but the 
content of tapes may raise defamation issues. If nothing on the tapes will 
harm the reputation or character of any individual, and the statements on 
the tapes record the truth, there should be no liability. But both the taper 
and the broadcaster may be liable if material that is broadcast is found to 
be defamatory. A legal interpretation issued by the Supreme Court pro-
vides that, if a news source actively provides news material or expressly 
permits the publication of it, the source will be deemed to have defamed 
the concerned party if the material is defamatory.

17. Is there a recognized evidentiary privilege preventing the disclo-
sure of confidential sources relied upon by reporters?
There is no such provision in Chinese law. 

18. In the event that legal papers are served upon the newsroom (such 
as a civil complaint), are there any particular warnings about accept-
ing service of which we should be aware?
In the event that a civil complaint is served, the newsroom may accept 
it or refuse it. If the newsroom wishes to accept it, the chairman, legal 
representative, or other person authorized to receive external documents 
on behalf of the newsroom must sign the receipt in his or her name and 
record the date of service. If it does not want to accept service, it may tell 
the delivery person so. However, the documents will still be deemed to 
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have been served, so long as the delivery person records the refusal and 
leaves the complaint at the newsroom’s registered business address before a 
witness who signs the service sheet to attest that service was made. 

If the complaint names the news organization, not accepting service 
will probably be useless. If, on the other hand, the complaint names only 
an individual employee or independent contractor, it is not necessary for 
the news organization to accept service on the individual’s behalf. Accept-
ing service for the employee or independent contractor will not make the 
organization a defendant, but there is usually no reason for an organiza-
tion to accept service on an employee’s or contractor’s behalf, especially if 
the organization itself is not a party. As in the newsroom situation, an in-
dividual employee may also refuse to accept service. However, a complaint 
will be deemed to have been served if the refusal is properly witnessed and 
documented.

In the event that a request for cooperation in an administrative or 
criminal investigation is served, you should make sure that there are two 
investigators on site. You should also check their identity certificates to 
see whether the certificates and the investigators sent are consistent and 
whether the identity certificates are properly sealed. You should also check 
whether the legal request is properly signed and chopped. If you have 
any questions, you may make a call to the investigators’ bureau chief for 
confirmation. If everything is real, you must to cooperate with the inves-
tigation.

19. Has your jurisdiction applied established media law to Internet 
publishers? 
Yes, the same rules are applied to Internet publishers, as a 2001 case il-
lustrates.26 The plaintiff was one of the administrators of a chat room, 
using a screen name. The defendant was a registered user of the same chat 
room and another chat room of the same Web site, using two different 
screen names. The plaintiff and the defendant met each other at a party 
held by the users of the chat rooms. Afterward, the defendant began to 
post articles in the chat room to insult and defame the plaintiff, using the 
screen name of the plaintiff, and the plaintiff sued. The court held that, 
although the space on the Internet is virtual, the actions taken by people 
on the Internet are real. The acts of the defendant resulted in damage to 
the plaintiff ’s reputation in the chat room and among people the plaintiff 
and defendant knew, who knew their real names. The defendant was held 
liable for defamation and was ordered to post an apology in the chat room 
and on the Web site and to pay RMB1,000 for the plaintiff ’s mental an-
guish, as well as court costs. 
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20. If established media law has been applied to Internet publishers, 
are there any ways in which Internet publishers (including chat room 
operators) have to meet different standards?
Different standards have not been developed at this time. No cases filed 
against ISPs or chat room or bulletin board operators have been found.

21. Are there any cases where the courts enforced a judgment in libel 
from another jurisdiction against a publisher in your jurisdiction?
None have been found. Chinese courts may enforce judgments rendered 
in jurisdictions with which China has entered into treaties providing for 
the enforcement of judgments on a reciprocal basis.

 A P P E N D I X

Navigating Media Law in China
Because the Chinese media and legal systems are so different from the 
media and legal systems elsewhere, many basic principles and practices in 
Chinese journalism differ significantly from those of the rest of the world. 
The following are some differences worth keeping in mind.

1. Parties
In China, defamation claims may be asserted on behalf of individuals 

who are deceased. Suits may be filed by lineal relations, namely spouses, 
parents, children, siblings, grandparents, or grandchildren.

In media cases, both author and publisher may be sued, unless the au-
thor is employed by or is under the administrative control of the publisher, 
in which case the Supreme Court has indicated that only the publisher 
may be named as a defendant. News sources may be sued as well as media 
outlets, but only if the sources have authorized the media to publish the 
news the sources provide.

2. Remedies
In addition to awards of damages and injunctions to cease publica-

tion, courts may order defendants to apologize and to publish retractions, 
clarifications, and apologies to the same extent that the original statements 
were published, in order to restore the reputation of the defamed party. 
Pursuant to the 1998 interpretation of the Supreme Court, courts will 
examine and approve retractions, clarifications, and apologies before they 
are published. If a defendant fails or refuses to print a correction or clari-
fication, the court may publicly announce its decision to help remedy the 
damage the defamation caused.
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3. Sensitive Topics
The media in China are subject to direct government controls, but 

many news organizations are able to operate without day-to-day supervi-
sion because the government has established lists of “restricted” and “pro-
hibited” topics to guide their treatment of sensitive issues.

The list of outright prohibitions, summarized below, is directed gener-
ally at preventing the expression of particular views. Editors in chief are 
responsible for ensuring that “prohibited” articles are not published. The 
penalties for publishing prohibited items may include large fines, suspen-
sion or revocation of the license to publish, and criminal prosecution.

“Restricted” topics, also outlined below, are general subjects on which 
views the government considers as dangerous could be expressed. Articles 
about such subjects are not banned outright, but publishers are required to 
submit the articles to be reviewed and “recorded” through the local branch 
of the China News and Publications Administration prior to publication. 
The approval and “recording” of an article protects the publisher from 
punishment for statements made on a potentially perilous topic, while 
serving as surveillance radar for the government and the Communist Par-
ty. Publishers make their own decisions about which articles to submit for 
review and recording, but the rule requires approval and recording before 
publishing on one of the restricted topics. 

a. Prohibited articles
The State Council of the PRC, in its Regulation on the Administration 

of Publications (2002), has listed the following types of articles that may 
not be published:
•  Articles that oppose basic principles set out in the Constitution of 

the PRC. An example might be an article asserting that men are 
superior to women and therefore should have greater rights. Equal 
rights and status are guaranteed by the Constitution.

•  Articles that may do harm to the integrity, sovereignty, and com-
pleteness of the dominion of the PRC. Calling for the independence 
of Taiwan, for instance, is forbidden. Articles about the debate over 
independence for Taiwan may be published, but they may not reach 
the conclusion that independence for Taiwan is appropriate.

•  Articles that disclose State secrets or harm the safety of the PRC 
(see above).

•  Articles that may do harm to the glory and interests of the PRC. 
Insulting generalizations about the Chinese people, government, 
and military are prohibited. However, criticism of particular people 
or institutions with regard to particular matters is not precluded.

•  Articles that promote divisions between peoples in China, destroy 
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solidarity, and harm the customs of minority groups. China has 
many ethnic minority groups, including Tibetan, Uigher, and Miao 
peoples. Criticisms of minority groups are not permitted, nor is the 
advocacy of independence or greater autonomy for them.

•  Articles that promote sex, superstition, false science, murder, or 
violence.

•  Articles that harm the morality of society and negate or erode re-
spected cultural traditions. For instance, an article exhorting young 
people not to feel obligated to take care of elderly parents would 
not be permitted.

• Articles that defame or insult anyone (see above).
•  Articles that deny the need for society to be guided by Marxism, 

Leninism, the system of thought of Mao Zedong, and the theories 
of Deng Xiaoping.

•  Articles that depart from the strategies and policies of the Chinese 
Communist Party.

•  Articles that conflict with official policy on religions in a way that 
affects social stability. The Chinese government is officially neutral 
on religion, and articles that discriminate against particular reli-
gions are not allowed. On the other hand, religion may not be ex-
alted as a source of authority superior to the Communist Party.

•  Articles that promote vulgarity, base tastes, or incorrect political 
views. For the most part, this prohibition concerns promoting sex, 
drug use, drinking, and Western democracy.

•  Articles that spread rumors or false news and interfere with the 
work of the Communist Party and the government. This prohibi-
tion could be broadly applied.

b. Restricted topics
The China News and Publications Administration, in its Rules on Re-

cording of Sensitive Subjects Selected for Books, Journals, Videotapes and 
Electronic Publications (1997), set out the following list of “restricted” 
topics on which official approval should be sought for publication:
• The important documents of the Communist Party and the State.
•  The work and life of current and former important leaders of the 

Communist Party and the government.
•  State secrets and confidential information of the Communist Party.
•  The structure of the government and its Communist Party and 

administrative leadership.
• The various peoples and religions of China.
•  National defense and the campaigns, battles, lives, and important 

figures of the People’s Liberation Army in every historical period.
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• The Cultural Revolution.
•  Important events and figures in the history of the Chinese Com-

munist Party.
•  Figures at high levels of the Kuomintang (the Nationalist Chinese 

Party, which established the current government on Taiwan) and 
other parties defeated by the Communist Party in China. Chiang 
Kai-shek is the most prominent example. One or more recent arti-
cles reflecting somewhat favorably on his patriotism have probably 
been officially vetted.

•  Important events and leaders of the former Soviet Union, Eastern 
Europe, communist parties, and other friendly parties in other 
countries.

• Maps of the territory of China.
•  Books published in the Hong Kong Special Administrative Region, 

Macao, and Taiwan.
• Translations of ancient novels into contemporary language.
• Imported comic books or videotapes.
• Lists containing contact information for individual enterprises.

Although articles on such topics are not forbidden, the government 
has put publishers on notice that they should be submitted for review. 
Publishers therefore proceed at some risk, but guidance can be drawn from 
precedents established by other publishers. 
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Introduction to the Hong Kong Legal System
As a consequence of its historical status as a British colony, Hong Kong 
relies heavily on English cases as a source of law and a touchstone for the 
development of legal principles in the area of tort law. Decisions of courts 
in other Commonwealth common law jurisdictions, such as Australia, are 
also infl uential, and the Hong Kong Constitution, the Basic Law, provides 
that the decisions of “other common law jurisdictions” may be relied on 
as precedents. According to Hong Kong practitioners, there is not a great 
body of defamation law in Hong Kong. Many of the cases are not exten-
sively argued, and some decisions seem to have been reached without full 
appreciation of their implications.

This is the only area of civil law in which there may be trial by jury in 
Hong Kong; in fact there have been a handful of such trials over the last 
ten years.

1. What is the locally accepted definition of libel?
Courts in Hong Kong generally look to English sources for the basic con-
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cepts of libel and its general elements and defenses. For example, referring 
to the English text, Gatley on Libel and Slander (“Gatley ”), as the “leading 
textbook,” one Hong Kong court applied the following “working defini-
tion of defamation”: “Defamation is committed when the defendant pub-
lishes to a third person words or matter containing an untrue imputation 
against the reputation of the plaintiff.”1 

Citing various English authorities, a textbook on Hong Kong tort law 
explains that words may be considered to have a defamatory meaning not 
only if they expose the plaintiff to “hatred, ridicule or contempt,” but also 
if they “tend […] to lower the plaintiff in the estimation of right-thinking 
members of society generally” or have the effect of causing members of 
society to shun the plaintiff.2 Allegedly libelous words are considered in 
their “ordinary and natural meaning.”3 

When ridicule can amount to defamation is a controversial issue in 
most legal systems, but ridicule has been successfully relied on in Hong 
Kong, notably in the case of Li Yau-wai, Eric v. Genesis Films Ltd. [1987] 
HKLR 711, where the plaintiff ’s photograph had been used in a bawdy 
movie to represent a deceased fictional character. The picture was used as a 
focus for entreaties by another character to send his mother (the deceased’s 
wife) erotic dreams. This elicited mirth from the audience, teasing from 
the plaintiff ’s friends, and embarrassment for him. Without extensive 
analysis, the court held that this exposed the plaintiff to ridicule “of such 
a nature as to amount to defamation.” 

Hong Kong courts have generally followed English cases in treating 
defamatory statements as libel (as opposed to slander) when they are pub-
lished in permanent form (for example, in books and newspapers). Sec-
tion 22 of Hong Kong’s Defamation Ordinance clarifies that “[f ]or the 
purposes of the law of libel and slander, the broadcasting of words shall be 
treated as publication in permanent form.” Accordingly, radio and televi-
sion broadcasts containing defamatory statements would be considered 
libelous. 

2. Is libel-by-implication recognized, or, in the alternative, must the 
complained-of words alone defame the plaintiff ?
Hong Kong courts effectively recognize the concept of libel-by-implica-
tion. However, they generally distinguish between two types of innuendo: 
“popular” innuendo and “true” or “legal” innuendo. 

The first refers to secondary meanings of words that require no special 
knowledge to perceive; the second requires that the audience for the alleg-
edly libelous statement know of some circumstances that make superfi-
cially innocent words defamatory or add a further defamatory meaning to 
words that are defamatory in their natural meaning. As explained below, 
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the distinction between the two categories has ramifications for the plead-
ing requirements imposed on the plaintiff:

First, the cause of action based on popular innuendo. If the plaintiff relies 
on the natural meaning of the words … he must, in his statement of claim, 
specify the person or persons to whom they were published; save in the case of 
a newspaper or periodical which is published to the world at large, when the 
persons are so numerous as to go without saying—or book, I would add.

Secondly, the cause of action based on a legal innuendo. If the plaintiff 
relies on some special circumstances which convey (to some particular per-
son or persons knowing these circumstances) a special defamatory meaning 
other than the natural and ordinary meaning of the words … , then he must 
in his statement of claim specify the particular person or persons to whom 
they were published and the special circumstances known to that person or 
persons… . In the second cause of action there is no exception in the case of 
a newspaper: because the words would not be so understood by the world 
at large; but only by the particular person or persons who know the special 
circumstances.4

In Beijing Television, the plaintiff television company sued for libel over 
a statement that it had “met with bad luck … . [T]he Television’s popular 
lady program-in-charge [sic] Du Yu and the Deputy Minister of Broadcast 
… had their adulterous affair exposed, and they were caught at the scene 
during their adulterous acts in bed. This scandal caught the leaders of Bei-
jing Television with great embarrassment.” The plaintiff pleaded as “special 
circumstances” supporting a defamatory innuendo (inter alia) the “type of 
the programme, the expected clean image of Du Yu in a programme for 
personal, family emotional life and relationships, the PRC audience it ca-
tered for, … [and] the expectation of its audience and advertisers and the 
stricter moral and social standards observed in the Mainland.” Based on 
these facts, the court declined to dismiss the action at the pleading stage. 
However, this is an imperfect example of innuendo—the facts relied on, 
such as the type of program and its audience, do not add a hidden mean-
ing to the statement complained of; they pertain to how a particular audi-
ence would judge the plaintiff rather than what that audience would take 
the particular words about the plaintiff to mean.

Consistent with English cases, Hong Kong courts have also held that, 
in determining the meaning of the words, the court must view the state-
ments as would the “hypothetical reasonable reader” who is “not naïve 
but … is [also] not unduly suspicious.”5 According to these courts, this 
“reasonable reader” can:
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read between the lines. He can read in an implication more readily than a 
lawyer, and may indulge in a certain amount of loose thinking. But he must 
be treated as being a man who is not avid for scandal and someone who 
does not, and should not, select one bad meaning where other non-defama-
tory meanings are available.6

3. May corporations sue for libel?
Yes. It is well established that corporations may sue for libel, and media 
companies have also sued each other for libel. Nonbusiness entities may 
also sue.7 A university has also been found to have standing to sue.8

4. Is product disparagement recognized, and if so, how does that dif-
fer from libel?
Yes. This tort differs from libel in various ways. The plaintiff must prove that 
the statement was untrue, that it was primarily motivated by malice—that 
is, by a desire to injure the plaintiff—and unless one of two conditions ap-
plies, that actual, provable damage resulted. Under the common law, actual 
damage always had to be proved, but the common law has been changed 
to some extent by Section 24(1) of the Defamation Ordinance, which cre-
ated two exceptions to the need to establish actual damage: if either (a) the 
statement was “calculated” (which means likely) to cause pecuniary dam-
age and was published in written or permanent form; or (b) the statement 
complained of was “calculated” to cause such damage to the plaintiff in 
connection with any office, profession, calling, trade, or business.

5. Must an individual be clearly identified (by name or photograph) 
to sue for libel? Can a group of persons sue for libel, even though not 
named?
No. To be sued upon, a statement need not explicitly identify the plaintiff 
by name or image. Hong Kong courts have held that veiled references to 
plaintiffs in fictional works and newspapers (even using a fictitious name 
or nickname) may be sufficient to identify the plaintiff.9 

Hong Kong courts also recognize some forms of “group libel” if 
the words complained of can be reasonably understood to refer to the 
plaintiff(s). For example, in Sin Cho Chiu v. Tin Tin Publication Develop-
ment Ltd. & Another,10 the defendant newspaper reported that a “delega-
tion of elders of the securities industry” (including the plaintiff, who was 
named in the article in question) had gone to Beijing and added—without 
referring specifically to the plaintiff—that “most of the members of the 
delegation are ‘tainted elements.’ ” The court held that since the “ordinary 
reader” would naturally look elsewhere in the article to discover the iden-
tity of the “tainted” members and would have little difficulty in conclud-
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ing that the plaintiff was one of them, based on various references to the 
plaintiff, the plaintiff could sue.

6. What is the fault standard(s) applied to libel? 

a.  Does the fault standard depend on the fame or notoriety of the 
plaintiff ?

No. Consistent with its roots in the English common law, libel is a 
strict liability tort and once the plaintiff has proved that a defamatory 
statement was made about him or her, the burden shifts to the defendant 
to prove that one of the applicable defenses applies. 

b.  Is there a heightened fault standard or privilege for reporting 
on matters of public concern or public interest?

A heightened fault standard may apply if any of the several defenses 
listed below, which take into account the degree of the defendant’s fault, 
can be invoked. 

1. “Innocent Dissemination.” This can be viewed as a defense or as 
a plea of “not published.” The principle can be relied on by booksellers, 
libraries, and distributors, but not by printers or publishers, who can be 
presumed to have the opportunity to read what is being disseminated. It 
amounts to saying that the defendant played a part in disseminating the 
publication but without actual knowledge of the defamatory nature of any 
of the published material and without being negligent as to whether it 
contained defamatory matter.11 

2. Lack of Malice. Although it is not an element of the plaintiff ’s 
cause of action, the absence of malice is a common element of several 
defenses at common law. If a defendant has successfully invoked a defense 
that is vitiated by a showing of malice, malice must generally be provoked 
by the plaintiff.12

3. The Qualified Privilege. The qualified privilege long recognized 
by the common law in England is commonly said to arise where the de-
fendant is under a duty or has an interest in communicating the allegedly 
defamatory statement to the recipient of the statement and the latter also 
has a reciprocal duty or interest in receiving it. It is well established that 
certain reports are privileged at common law. 

The qualified privilege is defeated where the defendant has acted with 
“malice”—i.e., either what U.S. lawyers would call “common law malice” 
(“ill will or spite”) or something closely approximating “New York Times” 
or “constitutional” malice (in the sense of reckless disregard for truth or 
falsity). Malice has also been described in somewhat amorphous terms as 
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a defendant’s misuse of the privilege. For purposes of defeating the quali-
fied privilege, it makes no difference whether the plaintiff is a public or 
otherwise well known figure. 

The House of Lords in Reynolds v. Times Newspapers Ltd.13 declined 
to follow the alternative approach taken by the High Court of Austra-
lia in Lange v. Australian Broadcasting Corporation.14 In Lange, the court 
held that a qualified privilege protects the publication of information, 
opinions, and arguments concerning governmental and political matters, 
subject to the publisher proving the reasonableness of its conduct. Lord 
Nicholls, in Reynolds, insisted that there be no special rule for political and 
governmental matters, but that the privilege be available, more broadly, 
for statements on matters of serious public concern. According to Hong 
Kong practitioners, thus far, neither the Reynolds nor the Lange privilege 
has been argued in the Hong Kong courts. 

Whether or not this privilege can be successfully invoked depends on 
a number of nonexclusive factors identified by Lord Nicholls in Reynolds, 
including:

1.  The seriousness of the allegation. The more serious the charge, the 
more the public is misinformed and the individual harmed, if the 
allegation is not true.

2.  The nature of the information and the extent to which the subject-
matter is a matter of public concern.

3.  The source of the information. Some informants have no direct 
knowledge of the events. Some have their own axes to grind, or are 
being paid for their stories.

4. The steps taken to verify the information.
5.  The status of the information. The allegation may have already been 

the subject of an investigation which commands respect.
6.  The urgency of the matter. News is often a perishable commodity.
7.  Whether comment was sought from the plaintiff. He may have in-

formation others do not possess or have not disclosed. An approach 
to the plaintiff will not always be necessary, but it will almost always 
help.

8.  Whether the article contained the gist of the plaintiff ’s side of the 
story.

9.  The tone of the article. A newspaper can raise queries or call for an 
investigation. It need not adopt allegations as statements of fact.

10. The circumstances of the publication, including the timing.15

4. Fair Comment. The defense of fair comment (see Question 8 be-
low) is available in Hong Kong and is likewise defeated by a finding of 
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malice, although the inquiry is framed in a distinctive manner and, in 
this context, malice has a restricted meaning. Here, malice means that the 
defendant did not have an honest belief in the truth of the statement he 
or she made. As Lord Nicholls explained in the Hong Kong case Cheng 
& Another v. Tse Wai Chun,16 one of the four elements of the defense is 
that “the comment must be one which could have been made by an hon-
est person, however prejudiced he may be, and however exaggerated or 
obstinate his views.” While the Cheng court, following the English cases, 
emphasized that “a critic need not be mealy-mouthed in denouncing what 
he disagrees with,” many of the English authorities (including the Reynolds 
case), support the principle that the privilege “cannot be used as a cloak for 
mere invective.” 

5. Statutory Defenses. Under Section 4 of the Hong Kong Defama-
tion Ordinance (C. 21), which has been relied upon in a few cases, a 
newspaper can plead as a defense to libel that:

The libel was inserted in the newspaper without actual malice and without 
gross negligence, and that before the commencement of the action, or at 
the earliest opportunity afterwards, [the defendant] inserted in the news-
paper a full apology for the libel, or if the newspaper in which the libel 
appeared is ordinarily published at intervals exceeding 1 week, had offered 
to publish the said apology in any newspaper to be selected by the plaintiff 
in the action ….

Provided that it shall not be competent to any defendant in such action 
to set up any defence without at the same time making a payment of money 
into court by way of amends, and every such defence so filed without such 
payment into court shall be deemed a nullity and may be treated as such by 
the plaintiff in the action.

A newspaper defendant unsuccessfully invoked Section 4 in Chu Siu 
Kuk Yuen, Jessie v. Apple Daily Ltd.17 The paper mistakenly identified the 
plaintiff solicitor (attorney) in a report about a solicitor in the same build-
ing who disappeared with a large quantity of money. Because the newspa-
per had failed to perform simple fact-checking, it was unable to establish 
the absence of gross negligence, though it was not guilty of actual malice 
or defamation by deliberate intention. (The decision provides no detailed 
discussion of these concepts.)

Section 25 of the Defamation Ordinance provides a further statutory 
defense for “[u]nintentional defamation” and, like the Section 4 defense, 
calls for “an offer of amends.” According to Hong Kong practitioners, it 
has not yet been relied upon. Section 25 states:
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(1) A person who has published words alleged to be defamatory of another 
person may, if he claims that the words were published by him innocently 
in relation to that other person, make an offer of amends under this section; 
and in any such case–

(a)  if the offer is accepted by the party aggrieved and is duly performed, 
no proceedings for libel or slander shall be taken or continued by 
that party against the person making the offer … (but without prej-
udice to any cause of action against any other person jointly respon-
sible for that publication);

(b)  if the offer is not accepted by the party aggrieved, then, except as 
otherwise provided by this section, it shall be a defence, in any pro-
ceedings by him for libel or slander against the person making the 
offer …, to prove that the words complained of were published by 
the defendant innocently in relation to the plaintiff and that the 
offer was made as soon as practicable after the defendant received 
notice that they were or might be defamatory of the plaintiff, and 
has not been withdrawn.

(2) An offer of amends under this section must be expressed to be made 
for the purposes of this section, and must be accompanied by an affidavit 
specifying the facts relied upon by the person making it to show that the 
words in question were published by him innocently in relation to the party 
aggrieved; and for the purposes of a defence under Subsection (1)(b) no evi-
dence, other than evidence of facts specified in the affidavit, shall be admis-
sible on behalf of that person to prove that the words were so published.
(3) An offer of amends under this section shall be understood to mean an 
offer–

(a)  in any case, to publish or join in the publication of a suitable cor-
rection of the words complained of, and a sufficient apology to the 
party aggrieved in respect of those words;

(b)  where copies of a document or record containing the said words 
have been distributed by or with the knowledge of the person mak-
ing the offer, to take such steps as are reasonably practicable on his 
part for notifying persons to whom copies have been so distributed 
that the words are alleged to be defamatory of the party aggrieved.

“Malice” also enters the analysis if an offer of amends is rejected. The 
publisher may not then rely on a defense of innocent publication unless 
the publisher can prove that the author acted without malice:

(6) Subsection (1)(b) shall not apply in relation to the publication by any 
person of words of which he is not the author unless he proves that the 
words were written by the author without malice.
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7. Is financial news about publicly traded companies, or companies 
involved with a government contract, considered a matter of public 
interest or otherwise privileged?
Yes. Reports about such companies would fall within the general heading 
of matters of public interest, and their affairs would generally be appro-
priate subjects for the defense of fair comment. But there is no blanket 
restriction that would prevent such companies from suing. 

8. Is there a recognized protection for opinion or “fair comment” on 
matters of public concern?
Yes. As mentioned above, the well-established qualified privilege for fair 
comment under the English common law has been largely followed by 
Hong Kong courts. In the Cheng case, Lord Nicholls identified the following  
“non-controversial” principles governing the privilege for fair comment:

1.  “the comment must be on a matter of public interest” [which is] 
“not to be confined within narrow limits.” 

2.  “the comment must be recognisable as comment, as distinct from 
an imputation of fact. If the imputation is one of fact, a ground of 
defence must be sought elsewhere, for example justification [i.e., 
the defense of truth].”

3.  “the comment must be based on facts which are true or protected 
by privilege …. If the facts on which the comment purports to be 
founded are not proved to be true or published on a privileged oc-
casion, the defence of fair comment is not available.” 

4.  “the comment must explicitly or implicitly indicate, at least in gen-
eral terms, what are the facts on which the comment is being made. 
The reader or hearer should be in a position to judge for himself 
how far the comment was well founded.”

5.  “the comment must be one which could have been made by an 
honest person, however prejudiced he might be, and however exag-
gerated or obstinate his views.” 

Despite Lord Nicholls’ instruction that matters of public interest 
should not be narrowly construed, the concept of public interest applied 
by courts in Hong Kong may be surprisingly narrow. 

In Li Ching v. Koo Too Shing,18 the court held that the affairs of a 200-
odd clansmen’s organization in Yuen Long were “of supreme indifference 
to outsiders” and were therefore not a matter of public interest. However, 
a more recent decision held that the behavior of a major shareholder in 
a publicly listed company in selling his shares was a matter of public in-
terest. In that case, the judge found that a prominent figure in the busi-
ness community, vice chairman of a public company which owned a daily 
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newspaper with a very wide circulation in Hong Kong, who was selling his 
entire shareholding in the company over a period of barely one week, for 
approximately $143 million, was “plainly a matter of public interest, and 
worthy of comment by persons involved in the media.”19

9. Are there any requirements upon a plaintiff, such as demand for 
retraction or right of reply, and if so, what impact do they have?
No. There are no provisions requiring a plaintiff to seek a retraction. If 
a defendant wishes to rely on the statutory defense contained in Section 
4 of the Hong Kong Defamation Ordinance, which protects publishers 
who act without actual malice or gross negligence, the defendant must 
publish “a full apology for the libel” before an action is commenced or at 
the earliest opportunity thereafter, or, “if the newspaper in which the libel 
appeared is ordinarily published at intervals exceeding 1 week, [the defen-
dant must offer] to publish the ... apology in any newspaper to be selected 
by the plaintiff in the action …” and must satisfy the other conditions 
contained in Section 4, including the payment of amends into court. Sim-
ilarly, the statutory defense of Section 25 of the Defamation Ordinance for 
“[u]nintentional defamation” requires an “offer of amends” as described in 
the response to Question 6 above.

A form of right of reply is included in the requirements for qualified 
privileges for fair and accurate reports of certain official or public proceed-
ings. (See, e.g., response to Question 10a. below.)

10. Is there a privilege for quoting or reporting on:

a. Papers filed in court?
Reports of court proceedings are subject to a qualified privilege at 

common law, if the proceedings themselves are in public. Section 13 of 
the Hong Kong Defamation Ordinance contains a broad and presumably 
absolute privilege for the press in covering litigation. This is based on Eng-
lish legislation and in England the privilege is treated as absolute. Hong 
Kong courts should follow suit:

(1) A fair and accurate report in any newspaper or broadcast of proceedings 
publicly heard before any court shall, if published contemporaneously with 
such proceedings, be privileged: Provided that nothing in this section shall 
authorize the publication of any blasphemous or indecent matter.20

Section 14 of the Defamation Ordinance also provides a statutory 
qualified privilege, which may be defeated by a showing of malice, for 
certain specifically enumerated types of “fair and accurate” reports (in-



112  Asia

cluding reports of quasi-governmental bodies as well as many government 
tribunals and commissions). Certain fair and accurate proceedings in this 
category are privileged unless they are published with “malice” or pub-
lished without providing a sufficient “explanation or contradiction,” if the 
plaintiff has requested one, i.e., “if it is proved that the defendant has been 
requested by the plaintiff to publish in the manner in which the original 
publication was made a reasonable letter or statement by way of explana-
tion or contradiction, and has refused or neglected to do so, or has done 
so in a manner not adequate or not reasonable having regard to all the 
circumstances” (Defamation Ordinance § 14(2)). 

Further, pursuant to Section 14(3) of the Defamation Ordinance, such 
statements are not protected if the publication is otherwise “prohibited 
by law” or is not regarding a matter that is “of public concern and the 
publication … is not for the public benefit.” English courts have held that 
these last two requirements—“public concern” and “public benefit”—are 
separate and both necessary. 

b. Government-issued documents? 
Yes. A copy or fair and accurate report or summary of any notice or 

other matter issued for the information of the public by or on behalf of 
any government department, or by or on behalf of the Commissioner of 
Police, is privileged. There is also protection for publication of an extract 
or abstract of a document published by order of the Legislative Council, 
under Defamation Ordinance Section 12.

c. Quasi-governmental proceedings? 
Yes, a fair and accurate report of the findings or decision of any of the 

following associations may be privileged: 
1.  an association formed in Hong Kong for the purpose of promot-

ing or encouraging the exercise of or interest in any art, science, 
religion or learning, and empowered by its constitution to exercise 
control over or adjudicate upon matters of interest or concern to 
the association; 

2.  an association formed in Hong Kong for the purpose of promot-
ing or safeguarding the interests of any trade, business, industry or 
profession, or of the persons carrying on or engaged in any trade, 
business, industry or profession, and empowered by its constitu-
tion to exercise control over or adjudicate upon matters connected 
with the trade, business, industry or profession, or the actions or 
conduct of those persons; 

3.  an association formed in Hong Kong for the purpose of promoting 
or safeguarding the interests of any game, sport or pastime to the 



 Hong Kong 113

playing or exercise of which members of the public are invited or 
admitted; 

4.  any public meeting held in Hong Kong, that is to say, a meeting 
bona fide and lawfully held for a lawful purpose and for the fur-
therance or discussion of any matter of public concern, whether the 
admission to the meeting is general or restricted; 

5.  a report of the proceedings at a general meeting of any company 
or association constituted, registered or certified by or under any 
Ordinance or Act of Parliament or incorporated by Royal Charter, 
not being a private company within the meaning of the Companies 
Ordinance, Chapter 32; 

6.  a copy or fair and accurate report or summary of any notice or 
other matter issued for the information of the public by or on be-
half of the Consumer Council; 

7.  a copy or fair and accurate report or summary of any report made 
or published under Section 16 or 16A of The Ombudsman Ordi-
nance (C. 397); 

8.  a copy or fair and accurate report or summary of any report pre-
pared and supplied for the purposes of Section 30 of the Manda-
tory Provident Fund Schemes Ordinance (C. 485) or prepared and 
published under Section 32 of that Ordinance. The privilege also 
extends to findings of international courts, public registers, and any 
notices published pursuant to court order.

11. Is there a privilege for republishing statements made earlier by 
other, bona fide, reliable publications or wire services?
No. Hong Kong courts follow the common law rule that the republication 
of a libel gives rise to liability in the same way as publication of the original 
libel: “a person who publishes a rumor by repeating it, albeit stating it to 
be a rumor, cannot justify the libel contained in that rumor by proving the 
existence of the rumor.”21

12. Are there any restrictions regarding reporting on:

a. Ongoing criminal investigations?
Yes. There are various statutory restrictions on reports of criminal 

investigations, including investigations for bribery and drug traffick-
ing. Under the Prevention of Bribery Ordinance Section 30, reports that 
could tip off targets are prohibited. Penalties for violations include a fine 
of up to $20,000 and imprisonment for up to one year. 

This statute was unsuccessfully challenged in Ming Pao Newspapers 
Limited And Others v. Attorney General Of Hong Kong  22 as contrary to the 
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freedom of expression secured by Article 16 of the Bill of Rights. There 
is also a provision in the Drug Trafficking (Recovery of Proceeds) Or-
dinance, Section 24, criminalizing any disclosure likely to prejudice an 
investigation.

b. Ongoing criminal prosecutions?
Yes, there are a number of express statutory restrictions on reporting 

court proceedings, contained in Hong Kong’s Magistrates Ordinance 
(C. 227). Committal proceedings are those in which a magistrate de-
cides whether there is sufficient evidence for a person to be sent for trial 
by indictment, by a higher court. 

Section 87A of the Ordinance contains the general rule that written 
reports or broadcasts of “committal proceedings” in Hong Kong are only 
allowed to give certain narrowly defined details, such as the name of the 
court and identities of the parties and witnesses: 

(a) the identity of the court and the name of the magistrate; 
(b)  the names, addresses, occupations and ages of the parties and wit-

nesses; 
(c)  the offence, or a summary thereof, with which the accused is 

charged; 
(d) the names of counsel and solicitors engaged in the proceedings; 
(e)  any decision of the magistrate to commit the accused for trial, and 

any decision of the magistrate on the disposal of the case of any 
defendants not committed; 

(f )  where the magistrate commits the accused for trial,
(g)  the charge, or a summary thereof, on which he is committed and 

the court to which he is committed;
(h)  where the committal proceedings are adjourned, the date and places 

to which they are adjourned; and 
(i) whether legal aid was granted to the accused. 

Those who may be held liable for violating these provisions include, 
among others, the owner, editor, publisher, or distributor of any newspa-
per containing a written report that violates the above provisions. Those 
responsible for violation of these provisions may be found guilty of an 
offense and may be held liable on conviction to a fine of $10,000 and 
to imprisonment for six months. There are similar restrictions on the re-
porting of bail applications under the Criminal Procedure Ordinance Sec-
tion 9P(1) and restrictions on reporting the identity of complainants in 
connection with certain sexual offenses under the Crimes Ordinance Sec-
tion 156. Finally, there are further limits on the publication of details of 
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matrimonial cases under the Judicial Proceedings (Regulations of Reports) 
Ordinance 5 Section 3. 

c. Ongoing regulatory investigations? 
None.

d. Ongoing civil litigation, or other judicial proceedings?
There are rather convoluted provisions about publication of reports 

of court proceedings held in private. Generally, if the court orders that 
information shall not be published, it is the offense of Contempt of Court 
to do so. Otherwise it is an offense to publish in certain situations (such as 
proceedings involving persons with mental disability), or if publication is 
likely to prejudice the proceedings of the court (there is an exception for 
innocent publication). 

13. Are prior restraints or other prepublication injunctions available 
on the basis of libel or privacy, and if so, what are the standards for 
obtaining such relief ? 
Yes. For libel, Glofcheski explains:

[i]f there is a real possibility of the defendant repeating the defamatory 
statement, the court may be prepared to grant an injunction. There is a 
greater reluctance on the part of the courts to grant an interim or interlocu-
tory injunctions [sic]–to restrain the publication of a defamation which has 
not yet taken place. This is considered to be a very serious infringement of 
freedom of speech. A recent Hong Kong case applied the usual principles, 
saying that an interlocutory injunction will only be granted if it is clear that 
the statement is defamatory, that if the defendant intends to plead justifica-
tion, the plaintiff must show that the words are untrue (this may be done 
on the basis of affidavits), and that there is no reason to take the view that 
prima facie the occasion of publication is or will be privileged. (Chan Shui 
Shing Andrew & Others v. Ironwing Holdings Ltd [2001] 2 HKC 376) 

14. Is a right of privacy recognized (either civilly or criminally)?

a. What is the definition of “private fact”? 
In line with the historical approach of the United Kingdom courts, 

those of Hong Kong have held that there is no common law tort of inva-
sion of privacy. There is a tort of breach of confidence, which has been 
used to protect certain sorts of communications and which the Court of 
Appeal has recognized in Hong Kong.

There is also legislative protection of privacy. To some extent this is 



116  Asia

based on the United Kingdom legislation protecting electronically held 
data, but in Hong Kong the law protects personal data held in other forms. 
The legislation is the Data Protection (Privacy) Ordinance. It essentially 
provides that data is to be used only for the purposes for which it is col-
lected. The persons to whom the data pertains have a right of access to it 
and a right to compensation for improper use. 

b. Is there a public interest or newsworthiness exception?
Section 61 of the Ordinance provides certain exemptions for the 

collection and disclosure of data in the course of “news activity,” which 
includes “any journalistic activity” and the gathering, preparation, and 
dissemination of news or articles, programs, or observations on news or 
current affairs, including exemptions for dissemination of data “in the 
public interest.”

c.  Is the right of privacy based in common law, statute, or consti-
tution?

Apart from the limited common law tort of breach of confidence, pri-
vacy rights are generally set forth in Section 61 of the Ordinance.

15. May reporters tape-record their own telephone conversations for 
note-taking purposes (not rebroadcast) without the consent of the 
other party?
Yes. There appear to be no such restrictions on recording.

16. If permissible to record such tapes, may they be broadcast with-
out permission?
Yes; however, in certain circumstances such a broadcast could be chal-
lenged as an example of the tort of breach of confidence.

17. Is there a recognized evidentiary privilege preventing the disclo-
sure of confidential sources relied upon by reporters?
Yes. There is a recognized common law rule—known as the “newspaper 
rule”—that acts as a limitation on the normal principles permitting dis-
covery of the identity of other participants in tort. In the public interest 
(in the protection of sources, etc.), the identity of the author of an item or 
the source of information will not be ordered to be revealed. This rule has 
been applied in at least one Hong Kong case.

18. In the event that legal papers are served upon the newsroom (such 
as a civil complaint), are there any particular warnings about accept-
ing service of which we should be aware?
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No, except that anyone who receives legal papers should know how and 
when they were received and should contact counsel promptly. 

19. Has your jurisdiction applied established media law to Internet 
publishers? 
There are a small number of cases in which ISPs or the publishers of ma-
terial on the Internet have been sued in the Hong Kong courts. We can 
break the cases down into four categories:

1. Cases where a paper publication that also appears on the In-
ternet has been the subject of litigation. In Chu Siu Kuk Yuen v. Apple 
Daily Ltd. & Others, a newspaper was sued for its online publication.23 
The court noted that because the circulation of the newspaper exceeded 
415,000, the possible additional effect of the Internet publication was not 
relevant to either liability or damages.

2. Cases where the fact of publication on the Internet—and thus in 
Hong Kong—has been the basis for bringing an action in Hong Kong, 
even though the parties are not actually resident in Hong Kong. This 
was the situation in Investasia Ltd. and Another v. Kodansha Co. Ltd. and  
Another.24 It was held that the plaintiff had established a sufficient connection 
with Hong Kong to be able to bring an action in Hong Kong; the main au-
thority was the English case of Berezovsky v. Michaels and Others (Forbes).25 

3. Cases where the subject of the litigation has been an e-mail. In 
Drummond v. Atuahene-Gima,26 the subject matter of the action was an 
e-mail—but only the author was sued and the form of the communication 
made no difference to the legal analysis.

4. Cases where a Web site operator has been sued for chat room 
publications. Several actions have been commenced against the Web 
site IceRed.com. None of these has gone to trial. The issue appears to be 
whether the operator can be required to disclose names, addresses, and IP 
addresses of those who have posted messages. Thus far, following English 
authority, the answer has been positive. 

20. If established media law has been applied to Internet publishers, 
are there any ways in which Internet publishers (including chat room 
operators) have to meet different standards?
Hong Kong law does not provide a statutory immunity for ISPs or web-
masters. Although the normal practice in Hong Kong courts is to follow 
U.K. cases quite closely, there is no equivalent in Hong Kong to the U.K. 
1996 Defamation Act, including its special protection for ISPs. 

21. Are there any cases where the courts enforced a judgment in libel 
from another jurisdiction against a publisher in your jurisdiction?
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The general principles and rules of enforcement of foreign judgments in 
Hong Kong are that:

1.  Under the common law, an action may be brought for enforce-
ment of a foreign court judgment. This procedure will not apply 
where there is a statutory procedure. The common law rules are the 
same as those of England, and would include the rule that a foreign 
judgment is not enforceable if it is impeachable on grounds such as 
having been obtained by fraud, or amounting to the enforcement 
of foreign penal or tax law.27 

2.  There is a statutory procedure for registration and enforcement of 
foreign judgments. The main legislation is the Foreign Judgments 
(Reciprocal Enforcement) Ordinance Cap. 319, which provides 
that a judgment may be registered in the Court of First Instance 
(that is the main court of unlimited jurisdiction in Hong Kong) 
within six years of the date of delivery of the judgment (§ 4). Un-
der Section 6 a registration may be set aside on the grounds, inter 
alia, “(v) that the enforcement of the judgment shall be contrary to 
public policy in the country of the registering court.” 

With respect to the specific issue of defamation cases, in no reported 
Hong Kong case has any issue been raised about the enforceability of a 
foreign defamation judgment. In view of the fact that Hong Kong tends to 
fall into that group of countries with a more generous (pro-plaintiff ) view 
of liability and quantum of damages, it is unlikely that a Hong Kong court 
would refuse to enforce a judgment on grounds that some U.S. courts 
have declined to recognize awards from countries with less forceful consti-
tutional protection for freedom of speech. 
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Introduction to the Indian Legal System
India’s legal system is based on a Constitution that came into force in 
1950, and largely based upon English common law. India’s judiciary is 
often receptive to important U.S. court decisions. The Constitution guar-
antees equal rights to all citizens and prohibits discrimination on the basis 
of race, gender, caste, ethnicity, and religion. The Constitution also states 
that “All citizens shall have the right (a) to freedom of speech and expres-
sion. Nothing […] shall affect the operation of any existing law, or prevent 
the State from making any law, in so far as such law imposes reasonable 
restrictions on the exercise of the right conferred by the said sub-clause 
in the interest of the security of the State, friendly relations with Foreign 
States, public order, decency or morality ….”1

Although politically arranged on a federal system and maintaining 
delineated central and state laws, India has a unifi ed court system that 
administers both federal and state laws. A criminal case is heard fi rst by 
the court of a Judicial Magistrate or District and Sessions Judge depend-
ing upon the gravity of the offense and the punishment prescribed for the 
same. The court of fi rst instance for a civil case is the court of a Munsif 
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or Civil Judge depending upon the monetary value of the subject mat-
ter under dispute. Both trial courts are divided into judicial districts, and 
these courts’ decisions are appealed to a High Court in each state or group 
of states. The Supreme Court of India hears final appeals. The twenty-one 
High Courts and the Supreme Court are charged with protecting funda-
mental rights and constitutional interpretation. Supreme Court decisions 
are binding precedent on all courts in India.

1. What is the locally accepted definition of libel?
Indian law treats libel in both criminal and civil form. The most widely 
and commonly accepted definition of defamation, which takes within its 
sweep both libel (defamation in some permanent form) and slander (defa-
mation in a transient form), is “a false statement about a man to his dis-
credit.” Section 499 of the Indian Penal Code, 1860 (“IPC”) provides the 
following definition of defamation: 

Whoever, by words, either spoken or intended to be read, or by signs or by 
visible representation, makes or publishes any imputation concerning any 
person intending to harm, or knowing or having reason to believe that such 
imputation will harm, the reputation of such person, is said, except in the 
cases hereinafter excepted, to defame that person. 

The IPC goes on to provide no less than ten exceptions to the above 
definition. However, broadly speaking, in order to maintain a criminal ac-
tion for libel, the following ingredients must be present:

1. The imputation must be published;
2.  The imputation must have been made by words intended to be 

read or by other visible representations in permanent form; and 
3.  The imputation must have been made with the intention to harm 

or with the knowledge or having reason to believe that it will harm 
the reputation of the person concerned.

Under the Indian civil law of torts (based on various decided cases), a 
defamatory statement is one that: 

Directly or indirectly, in the estimation of others, lowers the moral or intel-
lectual character of that person, or lowers the character of that person in 
respect of his caste or of his calling, or lowers the credit of that person, or 
causes it to be believed that the body of that person is in a loathsome state, 
or in a state generally considered as disgraceful.

It may be pertinent to note that law of torts is neither codified nor a 
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very well-developed branch of law in India, and most of its principles ema-
nate from common law (decided English cases). Some illustrations with 
respect to a tortious view of defamation are as follows: To say that a person 
built his fortune on the backs of the uneducated masses is not defamatory, 
but to refer to a person as a “Godse” (Gandhi’s assassin) was held to be 
defamatory because it asserted that the subject would resort to murder.2 

To say that a person is the type who would commit a crime has also been 
found to be defamatory.3 

2. Is libel-by-implication recognized, or, in the alternative, must the 
complained-of words alone defame the plaintiff ?
Libel-by-implication is recognized under Indian law. However, words 
which are prima facie innocent would not be actionable unless the plaintiff 
proves their secondary or latent defamatory meaning. Where the words al-
leged to be defamatory do not appear to be such on their face, the plaintiff 
is required to make out the circumstances which made such words action-
able by innuendo. Courts recognize that a defamatory innuendo may be 
put forward by way of a question, exclamation, conjecture, or irony.

3. May corporations sue for libel?
Yes, corporations have standing to sue for libel.

4. Is product disparagement recognized, and if so, how does that dif-
fer from libel?
Product disparagement is recognized under Indian law and it is illegal for 
a tradesman in India to disparage the products of a rival.4 Courts in India 
have also found generic disparagement of rival products, without direct 
reference to the competitor, objectionable and have passed orders restrain-
ing such disparagement.

The essential difference between libel and product disparagement is 
that libel must contain an element of malice whereas there is no such re-
quirement in the case of product disparagement.

5. Must an individual be clearly identified (by name or photograph) 
to sue for libel? Can a group of persons sue for libel, even though not 
named?
In order to sue for libel under Indian law, it is not necessary that an indi-
vidual be clearly identified by way of name or photograph. If the plaintiff 
can show that he was specially referred to, it is immaterial whether the 
words complained of described the plaintiff by his own name or initial 
letters or by a fictitious name or even by somebody else’s name. Further, 
it is also immaterial whether or not the defendant intended the defama-
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tory statement to apply to the plaintiff or knew of the plaintiff ’s existence 
(if the statement might reasonably be understood by those who knew the 
plaintiff to refer to him).

Indian law has rejected a “group libel” approach. The relevant rule in 
this regard is that for an imputation to be held as defamatory for a group 
of persons, it must be directed against a definite and specified group of 
persons.5 

It may amount to defamation to impute anything to a deceased per-
son, if the imputation would harm the reputation of that person if living, 
and is intended to be hurtful to the feelings of his family or other near 
relatives.

6. What is the fault standard(s) applied to libel? 

a.  Does the fault standard depend on the fame or notoriety of the 
plaintiff ?

To a certain degree, yes. Under Indian law, the following elements are 
weighed in a finding of liability: (1) the nature and character of the libel; 
(2) the extent of circulation of the libelous imputation; (3) the position 
in life of the parties; and (4) the other surrounding circumstances of the 
case.

b.  Is there a heightened fault standard or privilege for reporting 
on matters of public concern or public interest?

Indian libel law is dotted with a number of substantive defenses and 
privileges. Courts have also applied a broadly read public interest privilege, 
which protects a good faith opinion respecting the conduct of a public 
servant in the discharge of his public functions, or respecting his character, 
so far as his character appears in that conduct, and no further.6 

The public interest privilege has also been read to immunize speech ad-
dressing the conduct of any person touching any public question. Again, 
the opprobrium must be limited to the subjects’ character in direct rela-
tionship to the public issue conduct in question. The Supreme Court of 
India has to a considerable extent adopted the “actual malice” standard 
as elucidated in the U.S. case of New York Times v. Sullivan, and suits 
brought by public officials must show that at least with regard to state-
ments confined to that person’s public conduct, a claim cannot succeed 
absent the plaintiff establishing that the statement was made with “reckless 
disregard for the truth.”7

Truth is an absolute defense in civil claims,8 but criminal defense in 
libel must include a showing that the statement at issue serves the public 
interest.
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7. Is financial news about publicly traded companies, or companies 
involved with a government contract, considered a matter of public 
interest or otherwise privileged?
Financial news about publicly traded companies or companies involved 
with government contracts per se may not be considered a matter of pub-
lic interest and consequently may not be privileged. However, there may 
be cases where news regarding publicly traded companies or companies 
involved with government may be considered to be in the realm of public 
interest but at the same time would depend upon the peculiar facts and 
circumstances of each case.9

8. Is there a recognized protection for opinion or “fair comment” on 
matters of public concern?
Yes. Under Indian law, a qualified privilege exists for “fair and bona fide 
comment on a matter of public interest.”10 However, the word “fair” em-
braces the meaning of honest and also of relevancy to the matter of public 
interest. Courts will reject this defense if there is a credible allegation that 
the reporter’s error was not in good faith, as malice (knowing falsity) will 
defeat the privilege. Under Indian law, a statement is said to have a quali-
fied privilege when no action lies for it, even though it is false and defama-
tory, unless the plaintiff proves malice.

The following matters have been found to be considered in the “public 
interest”: affairs of the state; public acts of ministers and officers of the 
state; the administration of justice; public institutions and local authorities; 
ecclesiastical matters; books, pictures, and works of art; theaters, concerts, 
and other public entertainment; and appeals to the public, e.g., a medical 
man bringing forward some new method of treatment and advertising it 
or a man appealing to the public by writing letters to a newspaper.

Indian law has also broadly interpreted a “common interest” privilege, 
wherein “It is not defamation to convey a caution, in good faith, to one 
person against another, provided that such caution be intended for the 
good of the person to whom it is conveyed, or of some person in whom 
that person is interested, or for the public good.”

For purposes of criminal defamation, a mere belief in the statement 
made will not suffice to establish a “good faith” privilege. Under courts’ 
reading of the IPC, “the accused must show that he had a rational ba-
sis, had acted with due care, and was satisfied that the imputation was 
true.”11

9. Are there any requirements upon a plaintiff, such as demand for 
retraction or right of reply, and if so, what impact do they have?
No. Indian law does not require that a plaintiff demand retraction prior 
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to proceeding with a libel claim. However, if the defendant tenders an 
apology, which is accepted by the plaintiff, the defendant can resist the 
plaintiff ’s action for damages for defamation in the court of law. There is 
no statutory right of reply under Indian law.

10. Is there a privilege for quoting or reporting on:

a. Papers filed in court?
Yes. Quoting or reporting of a true, accurate, and bona fide account of 

papers (pleadings, applications, and affidavits) filed in court may be privi-
leged if they relate to matters of public interest. Papers filed in court enjoy 
an absolute privilege whereby no action lies even though they are false 
and defamatory or made falsely and maliciously or made without any rea-
sonable or probable excuse. A statement is absolutely privileged when no 
action lies for it, even though it contains false or defamatory allegations, 
without regard to whether the reporter has knowledge of its falsity.

b. Government-issued documents? 
Under the Indian law of torts, quoting or reporting of a true, accurate, 

and bona fide account of any governmental/official documents or publi-
cations is also absolutely privileged, provided that the documents contain 
matters of public interest. Because the Indian definition of “public inter-
est” includes governmental affairs and the administration of justice, the 
privilege is widely construed.

Statements made during parliamentary proceedings, judicial proceed-
ings, or state proceedings are also protected by absolute privilege.

c. Quasi-governmental proceedings? 
Yes. Disciplinary proceedings are generally deemed to be in the nature 

of quasi-judicial proceedings in India, and thus privileged. Also, quoting 
or reporting of true, accurate, and bona fide accounts of the same may be 
privileged if they contain matters of public interest.

11. Is there a privilege for republishing statements made earlier by 
other, bona fide, reliable publications or wire services?
No. Although such reports may be subject to a public interest defense, 
there is no specific immunity for the republication of defamatory material 
from other publications or wire services. For this reason, when defamatory 
material is considered for republication, reporters and editors should make 
some bona fide effort to ascertain the truth of the matter reported, and 
determine whether the article serves the public interest. 
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12. Are there any restrictions regarding reporting on:

a. Ongoing criminal investigations?
Yes. Reporting of an ongoing criminal investigation should be such 

that the report should not malign the character and conduct of the person 
or body of persons being investigated without sufficient or reasonable ex-
cuse. Further, the report should not be judgmental so as to create a preju-
dice in the minds of the general public and also the investigating agency.

b. Ongoing criminal prosecutions?
Reporting on ongoing criminal prosecutions is allowed subject to the 

restriction that such report is impartial, bona fide, and gives a fair and sub-
stantially accurate account of such proceedings. Indian law also imposes 
certain restrictions on reporting criminal investigations, such as where: (1) 
the reporting or publication is contrary to the provisions of any statute in 
force; (2) the court has expressly prohibited reporting or publication of 
all information relating to the proceeding; (3) the court sits in camera for 
reason connected with public order or the security of the state; or (4) the 
information relating to a secret process, discovery, or invention is an issue 
before the court.

Indian law also proscribes violation of reporting restrictions above with 
punishment under the Contempt of Courts Act, 1971.12 Reporters should 
be aware that courts can, by application or on their own initiative, insti-
tute publication bans without notice to the press.

c. Ongoing regulatory investigations? 
The same restrictions would apply as for ongoing criminal investiga-

tions (in Question 12a. above).

d. Ongoing civil litigation, or other judicial proceedings?
The same restrictions would apply as for ongoing criminal prosecu-

tions (in Question 12b. above).

13. Are prior restraints or other prepublication injunctions available 
on the basis of libel or privacy, and if so, what are the standards for 
obtaining such relief ? 
Yes. Prepublication injunctions are available on the basis of libel or inva-
sion of privacy. However, the court will only interfere if the plaintiff satis-
fies the court that: (1) the statement about to be published is demonstra-
bly false; and (2) there is some likelihood of immediate and pressing injury 
to person or property or trade of the plaintiff.13

Further, prepublication restraint on a publication may also be obtained 
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by demonstrating to the court that the publication is being made for the 
sole purpose of harming the plaintiff. An injunction could also be obtained 
by establishing that the intention behind the publication is to blackmail 
the plaintiff.

14. Is a right of privacy recognized (either civilly or criminally)?
Yes. The right to privacy is recognized in India under the Supreme Court 
of India’s reading of Article 21 of the Constitution, which guarantees “the 
right to life and personal liberty.” 

a. What is the definition of “private fact”? 
There is no statutory definition of “private fact.” However, it is sur-

mised that a private fact must include all aspects of personal intimacies of 
the home, the family, marriage, motherhood, procreation, religion, health, 
sexuality, etc. A private fact can, at best, have an inclusive definition and 
cannot be defined with a catalog approach.

b. Is there a public interest or newsworthiness exception?
The Press Council of India has framed “Norms for Journalistic Con-

duct” which lay down general rules to be followed by all journalists. The 
Norms categorically provide that the press shall not intrude or invade the 
privacy of an individual unless outweighed and warranted by larger public 
interest. Provision 13 of the Norms states that:

The Press shall not intrude or invade the privacy of an individual unless 
outweighed by genuine overriding public interest, not being a prurient or 
morbid curiosity. So, however, that once a matter becomes a matter of pub-
lic record, the right to privacy no longer subsists and it becomes a legitimate 
subject for comment by Press and media among others. 

India has recognized a newsworthiness exception to privacy claims. In the 
case of Auto Shankar, a convicted felon who brought claims in privacy after 
newspapers published details from his life available from public records, the 
court held that even without authorization, such use was permitted.14 It is 
generally held that persons who voluntarily thrust themselves into the public 
light or raise a controversy may not have a cause of action for privacy, at least 
as far as such private facts related to the controversy being reported upon. 

c.  Is the right of privacy based in common law, statute, or consti-
tution?

The right to privacy as an independent and distinctive concept origi-
nated under common law and the law of torts, under which a new cause of 
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action for damages resulting from unlawful invasion of privacy was recog-
nized. In recent times, however, the said right has acquired a constitutional 
status by virtue of a galaxy of Supreme Court judgments which have held 
that the right to privacy is implicit in the right to life and personal liberty 
enshrined under Article 21 of the Constitution of India.

It may also be noted that India is a signatory to the International Cov-
enant on Civil and Political Rights, 1966 (“the Covenant”). Article 17 of 
the Covenant provides for the “right to privacy.” India is also a signatory 
to the Universal Declaration of Human Rights, 1948 (“the Declaration”). 
Article 12 of the Declaration is almost similar in terms to Article 17 of the 
Covenant. 

15. May reporters tape-record their own telephone conversations for 
note-taking purposes (not rebroadcast) without the consent of the 
other party?
Persons are generally not permitted to tape-record their telephone conver-
sations with anyone, without the knowledge or consent of all parties to 
the call. However, Provision 16 of the Norms states that tape-recording 
a telephone conversation may be allowed where such recording is “neces-
sitated for protecting the journalist in a legal action or for other compel-
lingly good reasons.” 

16. If permissible to record such tapes, may they be broadcast with-
out permission?
No. Even if a compellingly good reason exists for recording such, the same 
may not be broadcast without the permission of the other party.

17. Is there a recognized evidentiary privilege preventing the disclo-
sure of confidential sources relied upon by reporters?
Yes. Known as the “newspaper rule,” reporters may not be compelled to 
disclose the confidential source of their information at an interim stage in 
a court proceeding.15 However, there is no privilege protecting reporters 
from disclosing their source of information, if the court requires such a 
disclosure in the interest of justice, such as the prevention of a crime or a 
threat to public health or safety.

18. In the event that legal papers are served upon the newsroom (such 
as a civil complaint), are there any particular warnings about accept-
ing service of which we should be aware?
In case of a civil action, if service of summons is rejected by a reporter 
(the defendant) at his workplace (the newsroom) and if the process server 
affixes such summons at a conspicuous place in or outside the newsroom, 
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the service would be deemed to have been effected.16 If the defendant does 
not appear before the court after such deemed service, the court would 
proceed to hear the matter ex parte.

In case of a criminal proceeding for defamation, if a reporter (the ac-
cused) rejects the service of summons, he can have an arrest warrant issued 
against him.

19. Has your jurisdiction applied established media law to Internet 
publishers? 
There have been no reported judgments thus far wherein an Internet pub-
lisher has been held liable for defamation, libel, or violation of the right 
to privacy. However, under the IPC’s statutory definition of defamation, 
it would appear that the Indian law of torts is broad enough to include 
Internet publishers within its sweep for purposes of defamation and pri-
vacy actions. 

20. If established media law has been applied to Internet publishers, 
are there any ways in which Internet publishers (including chat room 
operators) have to meet different standards?
There are no substantive differences. Internet publishers (including chat 
room operators) have to comply with all the aforesaid prescribed standards. 

The only exception to the aforesaid has been provided in Section 
79 of the Information Technology Act, 2000 (“IT Act”). Under Section 
79 of the IT Act, an Internet publisher including a chat room operator 
(both of which fall within the definition of an “intermediary” under the  
IT Act) is not liable for an offense under or contravention of the IT Act 
in respect of any third party information or data made available by him 
if he proves that (a) the offense or contravention was committed without 
his knowledge; and (b) he had exercised all due diligence to prevent the 
commission of such offense or contravention.17

21. Are there any cases where the courts enforced a judgment in libel 
from another jurisdiction against a publisher in your jurisdiction?
There are no reported cases where a court in India has enforced a foreign 
judgment for libel against a publisher in India. 

 

Chapter Notes

1. Article 19(1)(a) and 19(2) of the Constitution of India.

2. Purshottam Sayal v. Prem Shanker AIR 1966 All. 377 (1519).

3. S.M. Narayanan v. S.R. Narayana Iyer, AIR 1961 Mad. 254 (257).



 India 131

4. Dabur India Limited v. Emami Limited 2004 (29) PTC1 (Del); Pepsi Co. Inc. 
and Ors v. Hindustan Coca Cola Limited and Anr (2003 (27) PTC 305 (Del) 
(DB); Hindustan Lever v. Colgate Palmolive (I) Limited, 1998 (1) SCC 720).

5. G. Narasimhan, G. Kasturi & K. Gopalan -Vs.- T.V. Chokkappa: (1972) 2 
Supreme Court Cases 680. 

6. Sewakram Sobhani v. R.K. Karanjiya AIR 1981 SC 1514 (1519). 

7. R. Rajgopal v. State of Tamil Nadu (1994) 6 SCC 632.

8. Nellikka Achuthan v. Deshabimani Printing and Publishing House Ltd., AIR 
1986 Ker. 41 (43).

9. For example, substantiated reports alleging financial mismanagement in a 
publicly traded company or corruption in the award of a government contract to 
a particular company may fall within the realm of public interest.

10. Dainik Bhaskar v. Madhusudan Bhargava, AIR 1991 MP 162 (166).

11. Sukra Mahto v. Basudeo Kumar Mahto, AIR 1971 SC 1567 (1569).

12. Section 12 of the Contempt of Courts Act, 1971 provides that a Contempt 
of Court may be punished with simple imprisonment for a term which may ex-
tend to six (6) months or with a fine which may extend to Rupees Two Thousand 
(Rs. 2000/-) or with both. However, the accused may be discharged or the pun-
ishment awarded may be remitted on an apology being made to the satisfaction 
of the court.

13. Reliance Petrochemicals Ltd. v. Indian Express Newspapers Bombay Pvt. Ltd., 
AIR 1989 SC 190 (195).

14. R. Rajgopal v. State of Tamil Nadu (1994) 6 SCC 632.

15. Nishi Prem v. Javed Akhtar AIR 199 Bom. 222.

16. Order V Rule17 of the Code of Civil Procedure, 1908 (as amended till date) 
lays down the procedure for service of summons when defendant refuses to accept 
service or cannot be found.

17. The Ministry of Information Technology is contemplating issuing a model 
“Code of Conduct and Practices to be adopted for the functioning of Cyber 
Cafes/Chat Room Centers.” In this regard, a draft code is being prepared by the 
Asian School of Cyber Laws (ASCL) under the supervision of the Ministry of 
Information Technology. http://www.financialexpress.com/fe_archive_full_story 
.php?content_id=42771, Financial Express dated September 26, 2003.



Introduction to the Japanese Legal System 
The Japanese system is a nonfederalist organization with four court levels: 
Summary courts, district and family courts, high courts, and the Supreme 
Court. The Japanese system was reconstructed in 1946, at the end of 
World War II. The Japanese Bill of Rights (1946), with thirty-one articles 
related to human rights and many other laws emphasizing human rights, 
is modeled after the U.S. legal system. It is considered a civil law system 
with customary differences.

The decision-making process in Japan is unique. The Japanese legal 
system is divided among six codes: the Constitution, the civil code, the 
code of civil procedure, the penal code, the code of criminal procedure, 
and the commercial code. Japanese courts examine and consider both 
Japanese laws and international laws to determine what a fair resolution 
might be. The system includes a single Supreme Court, eight high courts, 
fi fty district and family courts, and forty-eight summary courts for small 
criminal and small civil actions. With easily accessible court records, out-
of-court settlements are very common in the Japanese system. 
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1. What is the locally accepted definition of libel?
In Japan, there is both civil and criminal liability for libel and related of-
fenses. Libel (meiyo-kison) under the Civil Code (Articles 709 and 710) 
constitutes a tort, and has been interpreted to mean a statement that in-
jures “the social reputation that a person enjoys due to his or her personal 
merits such as personality, character, fame and credibility.”1 The standard 
applied in determining whether a statement has damaged a person’s social 
reputation is that of the average reader, giving a normal reading and atten-
tion to the statement.2

Under the Criminal Code, there are three offenses that are relevant to 
libel:

1.  damage to honor (meiyo-kison), which is defined as the injuring of 
a person’s social position or reputation through publicly alleging 
facts (Article 230);

2.  insult (bujoku), which is defined as the injuring of a person’s repu-
tation in public without alleging facts (Article 231); and

3.  damage to credit (shinyo-kison), which is defined as the injuring of 
a person’s credit by delivering false rumors or employing deceptive 
measures (Article 233). 

The definition of libel under the Civil Code includes the three offenses 
under the Criminal Code.

The criminal penalty for both damage to honor (meiyo-kison) and 
damage to credit (shinyo-kison) is imprisonment for as long as three years 
and/or a fine of up to 500,000 yen. The penalty for insult (bujoku) is 
imprisonment of up to thirty days and/or a minor fine (1,000 yen to 
10,000 yen). Imprisonment is rarely ordered, and fines are the customary 
punishment.

A defendant who is found to have committed libel under the Civil 
Code would be liable to pay damages to the plaintiff. The amount of these 
damages, of course, will depend upon the circumstances of each case and 
the severity of the defamation. The amount of damages awarded by the 
court in the case of newspaper and news reports is mostly in the range of 
10,000 yen to 500,000 yen, with a small number of awards in egregious 
cases on the order of 2–4 million yen. The courts have the authority to 
also demand that the publisher place a notice of apology or revocation, 
and in very rare cases, to delete the report altogether.

2. Is libel-by-implication recognized, or, in the alternative, must the 
complained-of words alone defame the plaintiff ?
Under Japanese law, libel-by-implication is not recognized as a separate 
legal concept, but given Japan’s very broad interpretation of defamatory 
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meaning, libel may occur in a statement that does not allege any false facts. 
Given the central role of “face” or “honor” in Japanese culture, the test 
applied is whether the average person would consider that the reputation 
of the plaintiff has been damaged. Therefore, if the average person would 
consider a statement that is defamatory only by implication to have injured 
the plaintiff ’s reputation, then the statement will fall within the definition 
of libel, despite the fact that no direct statement has been made.

3. May corporations sue for libel?
Yes. Corporations are also recognized as having reputations of their own 
that can be injured. The Supreme Court has held that political parties, 
companies, and other legal entities may also have social reputations that 
can be injured.3

4. Is product disparagement recognized, and if so, how does that dif-
fer from libel?
Under Japanese law, product disparagement is not recognized as a separate 
legal concept. However, to the extent that any product disparagement falls 
within the above definition of libel, it would be actionable in Japan. One 
such example is a case where false statements made in respect of a diction-
ary sold by the plaintiff company were held to constitute libel.4

5. Must an individual be clearly identified (by name or photograph) 
to sue for libel? Can a group of persons sue for libel, even though not 
named?
In principle, an individual must be clearly identified to be able to sue for 
libel. It is not necessary that the statement actually name the plaintiff, 
rather that the plaintiff be sufficiently identifiable as a result of the report. 
Therefore, defamatory reports in respect of a large class of people (e.g., 
residents of Tokyo, members of a business community) will not constitute 
libel. However, in the event the class is sufficiently small, and the members 
of that class are specified or identifiable, a report may constitute libel of 
the members of that class, but not of the class itself. 

6. What is the fault standard(s) applied to libel? 

a.  Does the fault standard depend on the fame or notoriety of the 
plaintiff ?

No. The fame or notoriety of the plaintiff is not considered in apply-
ing the test for determining whether libel has been constituted, which is 
whether the plaintiff ’s reputation in society has been injured. However, as 
mentioned below, there is a defense available to a defendant in Japan that 
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the report was a matter of public concern or in the public interest. The 
fame or notoriety of the plaintiff will only be a factor taken into consid-
eration when determining whether or not a report constitutes an invasion 
of privacy.

b.  Is there a heightened fault standard or privilege for reporting 
on matters of public concern or public interest?

In Japan there is only one fault standard that is applied in libel cases. 
This analysis is generally described as: 

1.   whether the report relates to a matter in the public interest (includ-
ing a benefit or loss to the public’s understanding of an important 
issue);

2.  whether the report is made mainly to promote that public interest; 
and

3.  whether the report is true or the reporter had adequate basis to 
believe that the report is true.5

Unlike law in certain U.S. cases, the fact that the reporter may have 
believed that the report was true is not sufficient to mount the defense. All 
three of the above criteria must be met. The defendant must present to the 
court evidence upon which the report was based, and it will be adjudged 
on an objective standard.

7. Is financial news about publicly traded companies, or companies 
involved with a government contract, considered a matter of public 
interest or otherwise privileged?
There is no case law in Japan that has held, as a general principle, that 
financial news in relation to a public company is a matter of public inter-
est. Whether financial news about publicly traded companies is in fact in 
the public interest will depend on the coverage of the report and the facts 
of each case. For example, a report about companies involved in a govern-
ment contract may be considered to be in the public interest, provided 
that the coverage of that report is relevant to the government contract.

8. Is there a recognized protection for opinion or “fair comment” on 
matters of public concern?
Yes, a protection for “fair comment” will be available where:

1. the opinion or comment is relevant to matters of public concern;
2. it is made mainly to promote the public interest;
3.  a substantial portion of the facts upon which the opinion or com-

ment is made are true or the reporter had adequate basis to believe 
that the facts are true; and
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4.  the report is not an extreme personal attack.6 However, that opin-
ion or comment cannot be beyond what is a reasonable opinion 
or comment in tone or tenor, and may constitute actionable insult 
(bujoku).7

9. Are there any requirements upon a plaintiff, such as demand for 
retraction or right of reply, and if so, what impact do they have?
Under Japanese law, the plaintiff does not have any statutory right of re-
ply, such as the right to require the defendant to place a counterargu-
ment. However, under Article 723 of the Civil Code, a plaintiff can ask 
the court to require a defendant to take measures to remedy the damage to 
the plaintiff ’s reputation, such as placing a notice of apology or a notice of 
retraction in the defendant’s publication. In very rare cases the defendant 
has been ordered to delete the defamatory report altogether. An order to 
place such a notice is usually made where the court regards the payment 
of damages alone as insufficient to remedy the damage to the plaintiff ’s 
reputation or honor.

Westerners are reminded here that apologies have a special meaning 
in Japanese culture, and in the event that a publication is inaccurate or 
otherwise potentially actionable, the offer of a very prominent and sincere 
public apology may resolve impending litigation. 

10. Is there a privilege for quoting or reporting on:

a. Papers filed in court?
There is no special privilege for reporting on court documents under 

Japanese law. The fact that a statement was made in court papers does 
not relieve reporters of their responsibility regarding the accuracy of that 
statement. The fact that the relied upon papers come from the court may 
go a long way in convincing a judge that the reporter had a good faith 
basis upon which to base the statement; however, journalists should be 
cautioned that there is no “absolute” privilege. Thus, reporters have the 
burden of seeking out and reporting information that might be contrary 
to the assertions made in court papers.

Article 230-2(2) of the Criminal Code gives some assistance to a de-
fendant in strictly deeming (i.e., there can be no exceptions or rebuttal) 
that reporting on criminal actions before public prosecution is in the pub-
lic interest. 

b. Government-issued documents? 
The same will apply for government-issued documents and quasi-gov-

ernmental proceedings. Provided that papers filed in court are a matter of 
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public record (some courts may be closed), there will be no problem with 
respect to breach of privacy in disclosing the content of the papers. 

c. Quasi-governmental proceedings? 
There is no particular privilege for this type of material. 

11. Is there a privilege for republishing statements made earlier by 
other, bona fide, reliable publications or wire services?
No. In Japan, the republishing of statements subjects the repeating party 
to claims of libel. However, the fact that the republishing is based on the 
report of a bona fide, reliable publication or wire service will be regarded as 
one factor in favor of the defendant’s determination or belief that the facts 
alleged in the report are true, which is one of the elements of the defense 
to libel outlined in 6b. above. 

Reporters and editors must be judicious in their reliance upon other 
publications and wire services. The fact that it was published elsewhere is 
not enough: the court will examine the general reliability and expertise 
of the first publisher. In this regard, there is at least one Supreme Court 
case holding that a newspaper publisher did not have a reasonable ba-
sis to believe the truth of news it sourced from a news agency the court 
found lacking in such reliability.8 “Gossip” or “rumor” web pages popular 
throughout Asia should not be blindly relied upon.

12. Are there any restrictions regarding reporting on:

a. Ongoing criminal investigations?
There are no particular restrictions on reporting any of the matters 

above in addition to the general principles of libel already mentioned. 
Article 230-2 (3) of the Criminal Code provides a defense to any libel 

claim pursuant to that Code where (1) the defendant was reporting in re-
spect of a public official or a candidate for public office; and (2) the report 
was true. Please note, however, that any comments should be made carefully 
in accordance with the principles of “fair comment” mentioned above.

b. Ongoing criminal prosecutions?
None.

c. Ongoing regulatory investigations? 
None.

d. Ongoing civil litigation, or other judicial proceedings?
None.
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13. Are prior restraints or other prepublication injunctions available 
on the basis of libel or privacy, and if so, what are the standards for 
obtaining such relief ? 
Prior restraints and prepublication injunctions are available under Japa-
nese law on the basis of libel and breach of privacy. The standard to obtain 
such relief in respect of libel is as follows:

1.  the matters alleged in the report are not true or the report is clearly 
not made in the public interest; and

2.  there is a risk that the victim will incur serious damage that cannot 
be remedied.

The standard to obtain such relief in respect of breach of privacy is as 
follows: 

1. the report is clearly not in the public interest; and
2.  there is a risk that the victim will incur serious damage that cannot 

be remedied.

14. Is a right of privacy recognized (either civilly or criminally)?

a. What is the definition of “private fact”? 
Violation of the right of privacy can be the basis for civil action in tort 

under the Civil Code. A “private fact” is a fact that:
1.  concerns the private life of a person or matters deemed to relate to 

the private life of a person;
2.  the person would not want to have disclosed, judged on the stan-

dard of the average person; and 
3. has not yet been disclosed.

b. Is there a public interest or newsworthiness exception?
Yes. As mentioned in our response to 6a. above, the privacy of celebri-

ties or people in the public eye, such as politicians and well-known enter-
tainers, is acknowledged by the courts to be more limited than the average 
“person in the street.”9 The extent to which the privacy of such people is 
limited will depend on the extent of their fame and the nature of their 
activities in society.

c.  Is the right of privacy based in common law, statute, or consti-
tution?

There is a right of privacy that is recognized under both the Japanese 
Constitution and the Civil Code. Under the Constitution, a right of pri-
vacy is derived from a general right to the pursuit of happiness under 
Article 13. The Supreme Court has generally defined this right as one 
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that precludes the reckless or arbitrary disclosure of information about an 
individual’s private life. 

This right has been further construed by scholars to include a right to 
control one’s personal information, although the Supreme Court has not 
specifically elaborated further on the definition of the constitutional “right 
to privacy.” Article 709 of the Civil Code also provides for a tort action in 
connection with a breach of a right of privacy, as discussed in 14a. above.

The discussion of privacy rights has most recently been focused on 
protection of personal information in connection with the maintenance 
and use of information databases. Under the Law Concerning Protection 
of Private Information, “Private Information” is defined as information 
relating to a living individual’s name, date of birth, and other matters 
that could identify specific individuals (including items of information 
that may be easily collated with other information to identify specific 
individuals). Private Information Handling Entities (i.e., entities who 
maintain databases of Private Information) are under certain obligations 
with respect to the use and protection of Private Information in their 
possession.

15. May reporters tape-record their own telephone conversations for 
note-taking purposes (not rebroadcast) without the consent of the 
other party?
This area of the law is unclear in Japan, and there are several different 
views as to whether reporters can tape-record their telephone conversa-
tions with another party without the consent of that party.

One view is that this action would be immoral but not illegal, as the 
other party has the ability to control his or her side of the conversation. 
A second view is that the recording could be illegal as a violation of the 
party’s reasonable expectation of privacy. The third view attempts to re-
solve the two by reasoning that the legality of the action will depend on 
a fact-based analysis of whether the complaining party should reasonably 
have expected the privacy of the conversation to be maintained in the 
circumstances. Generally, if a person clearly identifies herself on the tele-
phone as a journalist or reporter to the person, then it could be reasonable 
to assume that the conversation will be “on the record.”

16. If permissible to record such tapes, may they be broadcast with-
out permission?
The legality of broadcasting a tape-recorded conversation without explicit 
consent is unclear under Japanese law. Although not statutorily proscribed, 
there is some scholarly consensus that broadcasting the visual image of an 
individual requires the individual’s consent, as this entails issues involving 
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an individual’s “right of portrait.” While it is possible that a voice record-
ing may not rise to the same level of legal protection as a visual image, we 
believe that, in the absence of legal precedent, the prudent course would 
be to obtain explicit consent prior to broadcasting a tape-recorded con-
versation.

17. Is there a recognized evidentiary privilege preventing the disclo-
sure of confidential sources relied upon by reporters?
No. There is no statutory or common law “shield law” and confidential 
sources relied upon by reporters must be disclosed in legal proceedings. 
A reporter is not under any obligation to disclose a source prior to the 
proceedings.10

18. In the event that legal papers are served upon the newsroom (such 
as a civil complaint), are there any particular warnings about accept-
ing service of which we should be aware?
If legal papers are sent to you in respect of proceedings in Japan, the pa-
pers will be served by a court-appointed agent, and no issue can be taken 
regarding the validity of the service. In this case, therefore, we recommend 
that you accept service of the documents and contact your legal advisers 
immediately.

19. Has your jurisdiction applied established media law to Internet 
publishers? 
As discussed in Question 20 below, Japanese libel law has been applied to 
statements published on the Internet. There is, however, no case testing 
the jurisdictional limits of Japanese libel law in connection with Internet 
publications. Thus, there remains a question as to whether Japanese courts 
would apply its law to statements published on a server located outside of 
Japan. It is likely that Japanese libel law would apply in such case if, at a 
minimum, the libelous statement was published in Japanese and reason-
ably directed at an audience in Japan.

20. If established media law has been applied to Internet publishers, 
are there any ways in which Internet publishers (including chat room 
operators) have to meet different standards?
In a case involving libelous statements published on an Internet bulletin 
board, the Tokyo High Court has held that the system operator operating 
the bulletin board is under a duty to delete the libelous statements where:

1. the system operator knows about the libelous statements; and 
2.  the system operator has necessary authority to delete the state-

ments.11 
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Internet service providers enjoy a “safe harbor” from liability for de-
famatory or infringing material under the “Law concerning Limitation of 
Damages to Specific Telecommunications service providers and disclosure 
of Sender Information,” which provides that liability is limited to cases 
where (1) it is technologically possible for the ISP to prevent the distribu-
tion of the defamatory or infringing material, and (2) either the ISP knows 
that the material is defamatory or infringing or had reasonable cause to 
know that the material is defamatory or infringing. No case law has yet 
tested the meaning of “reasonable cause” in this context.

21. Are there any cases where the courts enforced a judgment in libel 
from another jurisdiction against a publisher in your jurisdiction?
There is no reported case of a foreign libel judgment being enforced in 
Japan. However, there is no reason to believe that the general principles 
for enforcement of foreign civil judgments in Japan should not be applied 
the same for a judgment in a libel case as for a case based on any other 
cause of action. 

In general, the requirements for enforcement of a foreign civil judg-
ment without reconsideration of the merits are as follows: 

1.  the foreign judgment concerned is duly obtained and is final and 
conclusive;

2.  the jurisdiction of the foreign court is recognized under Japanese 
law or international treaty;

3.  service of process has been duly effected other than by public notice 
or the defendant has appeared in the relevant proceedings without 
receiving service thereof;

4.  the foreign judgment (including the court procedure leading to 
such judgment) is not contrary to public policy or good morals 
doctrine in Japan; and

5.  judgments of Japanese courts receive reciprocal treatment in the 
courts of the foreign jurisdiction concerned.
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Introduction to the Korean Legal System
The Korean legal system is a civil law system derived procedurally from 
the European civil law system and substantively from the Japanese legal 
system. After the Republic of Korea was formed in 1948, many Japanese 
laws remained, and much American jurisprudence was imported during 
the U.S. military occupation of 1945–1948. The democratization move-
ment by the Korean public brought signifi cant changes to the Constitu-
tion in 1987, and with the fi rst civilian government in 1993, the legisla-
tive reform activity continued to adopt more democratic reform and to 
improve the legal system. 

The Korean Constitution is the founding document, and it defi nes the 
government as a democratic republic, with three branches; the executive, 
the legislative, and the judiciary. All laws are weighed against constitu-
tional principles. Laws are enacted by the legislative branch. The executive 
branch also has the authority to issue laws, as well as to submit bills to the 
National Assembly. The Constitution also allows the president to make 
emergency orders in time of internal turmoil, external menace, natural 
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calamity, or a grave financial or economic crisis.  The National Assembly, 
the Supreme Court, and the Constitutional Court have authority to enact 
regulations relating to proceedings and internal rules and the conduct of 
business. The Constitution provides legislative procedures during times of 
national emergency.

Also, “customary law” is to be relied upon as the basis for deciding civil 
cases. The Korean judiciary system is three-tiered: the Supreme Court, the 
highest court; the High Courts, the intermediate appellate courts; and the 
trial courts (District Courts) which include the specialized Patent Court, 
Family Court, and Administrative Courts. There are five High Courts and 
thirteen District Courts, divided into geographic districts. The chief jus-
tice of the Supreme Court is appointed by the president with the consent 
of the National Assembly, for a single six-year term of office. The Supreme 
Court justices are appointed by the president on the recommendation of 
the chief justice with the consent of the National Assembly. Their term 
of office is six years, and they may be reappointed. All other judges are 
appointed by the chief justice with the consent of the Conference of Su-
preme Court Justices. Their term of office is ten years, and they may be 
reappointed.

In addition, Korea maintains a Constitutional Court, formed in Sep-
tember, 1988. This Court is not part of the regular judicial structure. It 
has jurisdiction over the following areas: (1) The constitutionality of an 
act upon the request of the courts; (2) Impeachment; (3) Dissolution of 
a political party; (4) Disputes about the jurisdictions between state agen-
cies, between state agencies and local governments, and between local gov-
ernments; and (5) Petitions relating to the Constitution as prescribed by 
an act. The Constitutional Court consists of nine justices qualified to be 
court judges.They are appointed by the president for a six-year term and 
may be reappointed. For matters involving impeachment, three judges are 
appointed from persons selected by the National Assembly, and three are 
appointed from persons nominated by the chief justice of the Supreme 
Court.

Supreme Court decisions are important in interpreting the contents of 
the relevant acts and subordinate statutes. Article 8 of the Court Organi-
zation Act states that a judgment rendered in the judicial proceedings of 
a superior court shall take precedence over the judgment of a lower court 
with respect to a particular case, thereby denying the generally recognized 
doctrine of stare decisis and demonstrating a significant difference between 
the Korean legal system and Anglo–American legal systems. There is no 
American-style system of judicial precedent, and a decision of the Supreme 
Court does not have the binding force of precedent in subsequent cases 
of a similar nature. It merely has a persuasive effect. The interpretation of 



 Korea 145

a law rendered in a particular case by the Supreme Court, however, does 
have a binding effect on the lower courts when the case is remanded. 

1. What is the locally accepted definition of libel?
Generally speaking, libel may be described as public disclosure of informa-
tion resulting in injury to another’s reputation. The information may be 
true or false. If, however, (1) the information is proven to be true, or (2) 
the defendant exercised due care and had good reason to believe that the 
information was true (although it is later proven to be false), liability may 
be avoided if the intention behind the disclosure was solely to benefit the 
general public. If the information is proven to be false and the defendant 
fails to make a showing that upon exercise of due care, there would have 
been good reason to believe that the information was not true, more severe 
sanctions may be imposed.1 

The following are examples of statements that have been found to be 
defamatory:
•  Hanguk Nondan2 published a report that citizen movement groups 

threatened conservative groups with violence and threatened to 
blackmail chaebols or other companies. Four citizen movement 
groups initiated a damages suit, and the Korea Supreme Court held 
that, although the report dealt with a matter of public interest, it 
severely harmed the social status of the victims and appeared to have 
been motivated by a sense of vengeance or the purpose of slander.3

•  MBC4 aired a false news report that public prosecutors in Daejeon 
received bribes from attorneys.5

•  Hanguk Nondan reported that a producer of KBS,6 who produced 
a documentary titled Who Caused the Korean War, is a follower of 
Kim Il Sung, the former leader of North Korea.7

•  MBC aired a news report that an attorney’s malpractice resulted 
in a court decision disadvantageous to his client, describing the 
attorney as “a man not worthy to be called a man” and “dishearten-
ing and vexing.” The Supreme Court held that the news was based 
on truth, but the above expressions are tortious personal attacks 
beyond the limitation of freedom of expression of opinion.8 

The following statements have been found to be not defamatory:

•  The Supreme Court held that the sentence “The Jeju Resistance 
Movement of April 3, 1948 was suppressed with relentless slaugh-
ter under an illegal declaration of martial law, which was direct-
ed by ex-President Syngman Rhee” is not defamatory regarding 
Syngman Rhee.9
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•  An editorial cartoon depicted people who were blamed for the 1997 
financial crisis purchasing airplane tickets and discussing how to fly 
to foreign countries. The court held that the cartoon should not 
be interpreted to specifically confirm that the plaintiffs are actually 
committing or planning a flight to foreign countries.10 

2. Is libel-by-implication recognized, or, in the alternative, must the 
complained-of words alone defame the plaintiff ?
Indirect, implied libel is possible, even if the complained-of words, in and 
of themselves, do not defame the plaintiff. Even if the plaintiff is not spe-
cifically named, and even if the injurious information is not specifically 
attributed to the plaintiff, if the disclosure can reasonably be deemed to be 
injurious to the plaintiff ’s reputation, libel may be implied.11 

3. May corporations sue for libel?
Yes, any natural person or corporate or other entity may sue for libel. The 
infringement on the social status of an entity, in case such infringement 
has a detrimental effect on the accomplishment of the entity’s objectives, 
constitutes a tort.12 

4. Is product disparagement recognized, and if so, how does that dif-
fer from libel?
Yes, product disparagement is recognized, and there appears to be no require-
ment that the parties be competitors. This cause of action was allowed to pro-
ceed in a case where a TV news channel reported that automobile mileage  
enhancement devices do not actually work and that the producer of such de-
vices made an exaggerated advertisement.13 In the advertisements of a powder-
ed milk maker, the milk maker called competitors’ milk products “pus milk.”14

Product disparagement that deceives or misleads consumers, and there-
fore possibly frustrates fair competition, may also be subject to administra-
tive sanctions (corrective measures or surcharge fines) by the Fair Trade 
Commission or to criminal sanctions under the Act on Fair Labeling and 
Advertisement.

5. Must an individual be clearly identified (by name or photograph) 
to sue for libel? Can a group of persons sue for libel, even though not 
named?
As indicated above, an individual need not be specifically identified in 
order to sue for libel, since implied libel is possible. Group libel is rec-
ognized, even if the individual persons are not specifically named in the 
complained-of words. The plaintiffs to the lawsuit must be specifically 
identified in pleadings. 
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6. What is the fault standard(s) applied to libel? 

a.  Does the fault standard depend on the fame or notoriety of the 
plaintiff ?

The law does not provide any detailed guidance as to the fault standard 
applicable to libel, and in theory, the fault standard should not change 
depending on the fame or notoriety of the plaintiff. 

It should be noted that the heightened public status of the plaintiff 
may actually result in higher-than-ordinary damages: the fame or notori-
ety of the plaintiff will naturally have some bearing on the determination 
of the degree of injury suffered by such plaintiff. Since the injury to repu-
tation may become more serious in the case of famous persons (e.g., public 
figures), extra care may need to be taken when dealing with information 
pertaining to such persons.

b.  Is there a heightened fault standard or privilege for reporting 
on matters of public concern or public interest?

Yes. If due care is taken and there is good reason to believe that the 
information being disclosed is true, the defendant may be protected from 
liability for libel on the grounds that disclosure benefits the general pub-
lic.15 For example, MBC aired a news report that a public prosecutor mis-
takenly filed a double indictment for one wrongdoing, describing such 
action as “illegal imprisonment,” “unprecedented in the history of the 
Korean judiciary system” and with a caption “shameful public prosecu-
tor.” The Supreme Court held that on the facts presented, even if the 
above information were not true, MBC exercised due care and had good 
reason to believe that the information was true.16

7. Is financial news about publicly traded companies, or companies 
involved with a government contract, considered a matter of public 
interest or otherwise privileged?
No special privilege is granted to financial news reporting about publicly 
traded companies or companies involved with government contracts. Ab-
sent other circumstances, such reporting may not necessarily be consid-
ered a matter of public interest. 

8. Is there a recognized protection for opinion or “fair comment” on 
matters of public concern?
There is no statutory protection for opinion or “fair comment” on matters 
of public concern. In practice, however, Korean courts generally recog-
nize protection for fair comments on matters of public concern based on 
the freedom of the press principle under the Constitution. The Supreme 
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Court has held that expression or disclosure of matters that have “public 
or social value (especially with regard to the morality or integrity of public 
officials) must be more highly protected in light of freedom of speech 
rights.”17 At the same time, note that extra care may need to be taken when 
reporting on matters of public concern or public interest (e.g., public fig-
ures), because the injury may be more severe. 

9. Are there any requirements upon a plaintiff, such as demand for 
retraction or right of reply, and if so, what impact do they have?
Yes. Article 764 of the Korean Civil Code provides that a victim of 
libel may demand that “relevant measures” be taken as necessary for 
the restoration (to the best extent possible) of such victim’s reputation. 
Such relevant measures would include correction or retraction of the 
report. 

In order to exercise one’s right of reply, the claimant must undergo 
an arbitration procedure and obtain a ruling pursuant to the Periodicals 
Registration Act or the Act on Promotion of News Communication or the 
Broadcasting Act. However, under the pending Act on Press Arbitration 
and Damages Remedy that went into effect on July 28, 2005, one may 
directly file a claim for the right of reply without undergoing the press 
arbitration procedure. The exercise of such rights does not preclude the 
victim’s separate right to sue for damages.

10. Is there a privilege for quoting or reporting on:

a. Papers filed in court?
As a general matter, there is no special privilege for quoting or report-

ing on such material. To the extent the aforementioned documents are 
intended for public disclosure, accurate quotes with proper attributions 
and reports prepared with due care will likely benefit from the privilege 
afforded to disclosure of true information, because the substance of the 
report will likely be deemed to benefit the general public. 

b. Government-issued documents? 
Similarly, although there is no stated privilege, the exercise of due care 

in reporting a matter of public concern will in most cases avoid liability. 
Reporters are advised to provide an opportunity for a subject to respond to 
potentially defamatory allegations, and to carefully consider the authentic-
ity of any relied-upon documents.

c. Quasi-governmental proceedings? 
No reported case law speaks to this specific issue. However, the greatest 
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degree of protection will depend on the degree to which the public interest 
is served by the reporting on any such material.

11. Is there a privilege for republishing statements made earlier by 
other, bona fide, reliable publications or wire services?
No. For instance, if the daily press uses an inadequate method to contact 
the persons concerned, and in reliance upon other press reports, makes a 
report without any further effort to verify the facts, such press cannot be 
exempted from damages liability.18

12. Are there any restrictions regarding reporting on:

a. Ongoing criminal investigations?
There are restrictions regarding the publication of the identity of persons 

under investigation. The Supreme Court has held that, for the report of on-
going criminal investigations: (1) the press must adequately and sufficiently 
collect news materials supporting the authenticity of the investigated facts; 
(2) the content of the report must be objective and just; (3) the report may 
not use such terms or expressions that may give readers an impression that 
the concerned person is guilty; and (4) the reporter must use anonyms as far 
as possible, if the concerned person is not a public figure, and must take other 
necessary measures not to disclose the identity of the concerned person.19 

In one case, a daily press reporter made a false report of an ongoing 
criminal case, and he based his report only on other news reports and a 
copy of the writ of arrest. The Supreme Court held that the reporter did 
not pay sufficient attention to verifying the content to be reported.20 

Since the Constitution embodies the concept of “innocent until proven 
guilty” (Article 27(4)), due care should be exercised when reporting on any 
criminal investigations or prosecutions so as not to inadvertently injure 
another’s reputation by implying guilt. 

b. Ongoing criminal prosecutions?
There are no express statutory restrictions regarding reporting on on-

going criminal prosecutions.

c. Ongoing regulatory investigations? 
There are no express statutory restrictions regarding reporting on on-

going regulatory investigations.

d. Ongoing civil litigation, or other judicial proceedings?
There are no express statutory restrictions regarding reporting on civil 

litigation or other judicial proceedings. 
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13. Are prior restraints or other prepublication injunctions available 
on the basis of libel or privacy, and if so, what are the standards for 
obtaining such relief ? 
Yes. If the requesting party is able to make a prima facie showing of: (1) 
its right to be protected (e.g., that the information in question is of a 
private nature which should not be disclosed), and (2) the urgent need 
for the preliminary injunction (e.g., that there will result immediate and 
irreparable damage once such information is disclosed), preliminary in-
junction may be obtainable under Korean Civil Enforcement Procedure 
Law, Article 300(2).

14. Is a right of privacy recognized (either civilly or criminally)? 

a. What is the definition of “private fact”? 
The concept of “private fact” is not expressly defined in any statute, 

but the right of privacy is legally recognized and entitled to protection 
under both the Constitution and the Korean Criminal Code. Although 
various provisions of the laws do not provide a simple definition of what 
constitutes a “private fact,” a person’s personal life, including any and all 
information not generally known to the public, would be deemed to be 
included within the concept of “privacy.”21 

In one case, a TV program aired the silhouette of the face of a victim 
of failed plastic surgery on her breast, and the voice of the victim was aired 
without any computer alteration, which would have masked the identity 
of the victim. The Supreme Court held that this was an infringement of 
privacy beyond the scope of approval originally given by the victim, and 
therefore triggered damages liability.22

b. Is there a public interest or newsworthiness exception?
In contrast to the public interest exception in libel, newsworthiness 

alone would not entitle the defendant to take such an exception.23 As 
discussed above, if (1) the disclosed information is proven to be true, 
or (2) the defendant exercised due care and had good reason to believe 
that the information was true (although it is later proven to be false), it 
may be possible to avoid liability if the defendant is able to demonstrate 
that the intention behind the disclosure was solely to benefit the general 
public. 

c.  Is the right of privacy based in common law, statute, or consti-
tution?

This right is based in the Constitution.
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15. May reporters tape-record their own telephone conversations for 
note-taking purposes (not rebroadcast) without the consent of the 
other party?
Yes. Tape-recording a telephone conversation by a party to the conversa-
tion is not illegal even if it is done without the consent of the other party. 
Please note, however, that tape-recording a telephone conversation be-
tween two parties without the consent of both parties may be a breach of 
the Act on Protection of Communications Secrets and may trigger crimi-
nal punishment.24 

16. If permissible to record such tapes, may they be broadcast with-
out permission?
Even though there is no court precedent on this point, we believe that 
broadcasting the recording without permission in the case above would 
not breach the Act on Protection of Communications Secrets. 

17. Is there a recognized evidentiary privilege preventing the disclo-
sure of confidential sources relied upon by reporters?
There is no statutory “Shield Law,” and to date, there have been no court 
precedents granting such evidentiary privilege to reporters. We note, how-
ever, the Civil Procedure Law provides for some basis for a reporter’s re-
fusal to disclose its sources as “professional secrets” entitled to protection, 
in cases where the reporter is called to testify as a third-party witness.25 

18. In the event that legal papers are served upon the newsroom (such 
as a civil complaint), are there any particular warnings about accept-
ing service of which we should be aware?
In Korea, service of process will be made through the relevant court office, 
and not directly on the defendant(s). The defendant(s) would receive no-
tice from the court, and as such, there should be no particular procedural 
concerns relating to the service of process issue.

19. Has your jurisdiction applied established media law to Internet 
publishers? 
Yes. On November 12, 2003, the Seoul District Court handed down a 
decision finding the president and reporters of an Internet newspaper, 
OhMyNews, liable for defamation and holding that they must compensate 
victims for damages.

20. If established media law has been applied to Internet publishers, 
are there any ways in which Internet publishers (including chat room 
operators) have to meet different standards?
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Not in particular. However, please note that under Article 61 of the Act on 
Promotion of Use of Information Network and Information Protection, 
the maximum sanction is increased for defamation through the Internet.

21. Are there any cases where the courts enforced a judgment in libel 
from another jurisdiction against a publisher in your jurisdiction?
There are no such cases to the best of our knowledge.

Chapter Notes

1. Korean Civil Code, Articles 751(1), 764; Korean Criminal Code, Articles 
305(1) and 309(2).

2. A conservative Korean periodical.

3. Supreme Court Decision dated January 24, 2003, 2000 Da 37647.

4. Munhwa Broadcasting Corporation, a Korean broadcaster. 

5. Supreme Court Decision dated September 2, 2003, 2002 Da 63558.

6. Korea Broadcasting System, a Korean broadcaster. 

7. Supreme Court Decision dated December 24, 2002, 2000 Da 14613.

8. Supreme Court Decision dated March 25, 2003, 2001 Da 84480.

9. Supreme Court Decision dated January 19, 2001, 2000 Da 10208. 

10. Supreme Court Decision dated July 28, 2000, 99 Da 6203.

11. Supreme Court Decision dated May 14, 1991, 91 Do 420; Supreme Court 
Decision dated April 12, 1994, 93 Do 3535; Supreme Court Decision dated No-
vember 9, 1982, 82 Do 1256; and Supreme Court Decision dated November 14, 
1989, 89 Do 1744.

12. Supreme Court Decision dated October 22, 1999, 98 Da 6381.

13. Supreme Court Decision dated October 8, 1999, 98 Da 40077.

14. Supreme Court Decision dated April 12, 1996, 93 Da 40614, 40621.

15. Supreme Court Decision dated October 11, 1988, 85 Da Ka 29.

16. Supreme Court Decision dated February 27, 2004, 2001 Da 53387.

17. Supreme Court Decision dated February 27, 2004, 2001 Da 53387.

18. Supreme Court Decision dated May 28, 1996, 94 Da 33828.

19. Supreme Court Decision dated January 26, 1999, 97 Da 10215, 10222.

20. Supreme Court Decision dated May 10, 2002, 2000 Da 50213.



 Korea 153

21. Constitution, Article 17; Korean Criminal Code, Article 316; Supreme 
Court Decision dated September 4, 1998, 96 Da 11327.

22. Supreme Court Decision dated September 4, 1998, 96 Da 11327.

23. Supreme Court Decision dated September 4, 1998, 96 Da 1132.

24. Supreme Court Decision dated October 8, 2002, 2002 Do 123.

25. Korean Civil Procedure Law, Article 315(1).



Introduction to the Singapore Legal System
The Singapore legal system has evolved since the attainment of indepen-
dence from the Federation of Malaysia in 1965. Although there are areas 
of Singapore law with roots in Indian, Australian, and New Zealand leg-
islation, the foundation of the Singapore legal system is largely English 
in origin. In the early days, during the evolution of the Singapore legal 
system, the principles and rules of English common law and equity were 
applied in Singapore by way of general reception. There was also specifi c 
reception of English law when a local statute or provision thereof provided 
for such application. 

The Application of English Law Act, which was enacted in 1993, 
clarifi ed the application of English law in Singapore. Under this Act, 
English enactments after November 12, 1993 do not form part of Sin-
gapore law, except those specifi cally set out in the First Schedule of the 
Act and any other English enactment which applies to or is in force 
in Singapore by virtue of any written law. English enactments listed 
in the First Schedule of the Act (which also provides for the extent of 
application of each enactment) include the Partnership Act, the Mis-
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representation Act, the Sale of Goods Act, and the Unfair Contract 
Terms Act. 

The Singapore judiciary system is broadly divided into two levels: The 
upper tier comprises the Supreme Court, which consists of the Court of 
Appeal and the High Court. The Subordinate Courts follow, which com-
prise the District and Magistrate Courts (with a civil jurisdictional limit of 
S$250,000 and S$60,000, respectively) and other specialist courts includ-
ing the Juvenile Court, Coroner’s Courts, and the Small Claims Tribunal 
(with a civil jurisdictional limit of S$10,000). The structure of the Su-
preme Court is governed by the Supreme Court of Judicature Act and that 
of the Subordinate Courts by the Subordinate Courts Act. All proceedings 
are tried before a judge (or a panel of judges, in the Court of Appeal). 
There are no juries in the Singapore legal system, and fact-finding in both 
civil and criminal matters is undertaken by the judge.

The Court of Appeal is the highest appellate court in Singapore and 
hears both civil and criminal appeals. The High Court exercises both orig-
inal as well as appellate civil and criminal jurisdiction. The Subordinate 
Courts exercise both civil and criminal jurisdiction. 

1. What is the locally accepted definition of libel?
There is no exhaustive definition of what constitutes defamation in Singa-
pore. A statement is defamatory of the person about whom it is published 
if it:

1.  tends to lower him in the estimation of right-thinking members of 
society generally;1

2. exposes him to public hatred, contempt, or ridicule;2 or
3. causes him to be shunned or avoided.3

There are two categories of defamation—libel and slander. For there to 
be libel, the statement must be made in writing or some other permanent 
form. Where the words are published orally or in some other transient 
form, it is termed slander.

Examples of statements that have been found to be defamatory in-
clude allegations that a politician is spreading lies and defaming the de-
fendant and that a police report will be lodged against the politician for a 
criminal offense.4 An advertisement asserting that a competitive retailer 
is lying to the public as to the source of parts used in his products,5 
and allegations that a company has a “poor credit rating,” 6 are further 
examples. 

2. Is libel-by-implication recognized, or, in the alternative, must the 
complained-of words alone defame the plaintiff ?
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Yes, it is possible to defame a person by implication. When the court de-
termines the meaning of the words, it seeks to ascertain what reasonable 
persons would collectively understand as the natural or ordinary mean-
ing of the words. Such a meaning is not confined to the literal or strict 
meaning of the words but includes any inferences which can reasonably be 
drawn by such persons.7

Even if the ordinary meaning of the words is not defamatory, it may 
become so when the words are coupled with special facts that the readers 
know.8

3. May corporations sue for libel?
Yes, a corporation, as a legal entity, is entitled to mount a claim for libel. In 
this regard, section 19(5) of the Companies Act9 provides that a corpora-
tion shall be capable of suing and being sued.

4. Is product disparagement recognized, and if so, how does that dif-
fer from libel?
A cause of action is available for a statement disparaging property or goods, 
under the separate tort of “malicious falsehood.”10 If, however, a statement 
disparaging property also implies some defamatory meaning about the 
owner and is made in writing or some other permanent form, an action 
for libel may be possible (although the law will ensure that a plaintiff does 
not recover damages twice for the same loss).

The primary difference between the tort of malicious falsehood and 
libel is that an essential ingredient of the former is proof of special dam-
age.11 Hence, if there is loss of reputation but no pecuniary loss, an action 
for malicious falsehood will not succeed. This is subject to the exception 
in section 6(1) of the Defamation Act12 which states that:

In any action for slander of title, slander of goods or other malicious false-
hood, it shall not be necessary to allege or prove special damage:

(a)   if the words upon which the action is founded are calculated to 
cause pecuniary damage to the plaintiff and are published in writ-
ing or other permanent form; or 

(b)   if the said words are calculated to cause pecuniary damage to the 
plaintiff in respect of any office, profession, calling, trade or busi-
ness held or carried on by him at the time of the publication.

In libel, there is no need to show special damage before the statement 
becomes actionable. 

Another difference is that for malicious falsehood, the words must be 
published maliciously. There is no such requirement for libel. Further, 
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for malicious falsehood, it is not necessary for the statement to injure the 
reputation of the plaintiff, which is a requirement for libel.

5. Must an individual be clearly identified (by name or photograph) 
to sue for libel? Can a group of persons sue for libel, even though not 
named?
There is no requirement that the subject of a story be expressly named. 
Even if an individual is not expressly named or identified, an action may 
proceed if ordinary, sensible readers with their general knowledge and 
common sense could and did understand them to refer to the plaintiff.13

A class of persons cannot generally be defamed as a class, nor can an 
individual be defamed by a general reference to the class to which he be-
longs.14 However, if the words, combined with the relevant circumstances, 
refer to some persons individually, those who were referred to can sue.15

6. What is the fault standard(s) applied to libel? 

a.  Does the fault standard depend on the fame or notoriety of the 
plaintiff ?

The fame or notoriety of the plaintiff does not affect the actionability 
of the words, although it would have an impact on the damages recover-
able. However, it may be more difficult for the plaintiff to prove that the 
words were defamatory (in that they caused others to think lowly of him), 
if he already has a poor reputation to begin with.

b.  Is there a heightened fault standard or privilege for reporting 
on matters of public concern or public interest?

There is no higher fault standard when reporting matters of public 
interest. There are, however, more defenses available to the defendant if he 
is reporting a matter of public interest. A subject is considered a matter of 
public interest if it is such as to affect people at large, so that they may be 
interested in, or concerned with, what is going on or what may happen to 
them or others. 

Some examples of matters of public interest include political or state 
matters, church and religious matters, the management of public institu-
tions and public performances. Matters of public interest are not privileged 
solely for that reason, but may form the basis of two defenses—qualified 
privilege and fair comment. It is important to note that both defenses are de-
feated if the plaintiff can show that the publication was done maliciously.

A privileged occasion is an occasion where the person who makes a 
communication has an interest or a legal, social, or moral duty, to make 
such communication to the person to whom it is made, and the person 
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to whom the communication is so made has a corresponding interest or 
duty to receive it.16

Having said that, there is no general “media privilege” at common 
law—the law does not recognize an interest in the public strong enough to 
give rise generally to a duty to communicate in the press; such a duty may 
only exist on special facts.17 Along with the duty to communicate is a cor-
responding interest to receive such information on the part of the public.18 
In addition, the duty must be a duty to publish to the public at large and 
an interest must exist in the public at large to receive the publication—it 
is insufficient if only a segment of the public is concerned with the subject 
matter of the publication.19

Section 12 of the Defamation Act also provides for specific occasions 
when the defense of qualified privilege is available to a newspaper. These 
provisions, however, do not limit or abridge any privilege subsisting at 
common law before the commencement of the Defamation Act.20 

7. Is financial news about publicly traded companies, or companies 
involved with a government contract, considered a matter of public 
interest or otherwise privileged?
In the same context, financial news about publicly listed companies would 
be a matter of public interest. There may be greater difficulty in making 
the same contention for private companies involved with a government 
contract.

8. Is there a recognized protection for opinion or “fair comment” on 
matters of public concern?
There is a defense of fair comment available under Singapore law. In order 
to succeed in the defense, the defendant needs to establish the following 
four elements: 21

1.  the words complained of are comments, though they may consist 
of or include inference of facts;

2. the comment is on a matter of public interest;
3. the comment is based on facts; and
4.  the comment is one which a fair-minded person can honestly make 

on the facts proved.

The defense is only available if the statement was not published mali-
ciously.

9. Are there any requirements upon a plaintiff, such as demand for 
retraction or right of reply, and if so, what impact do they have?
There is no requirement that the plaintiff must first demand a retraction 
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or a right of reply before a suit is filed. A right of reply, commonly offered 
by a newspaper to an allegedly defamed person, is not necessarily of legal 
significance, since it does not show that the newspaper accepts that the 
earlier statement was in fact defamatory.

Section 7 of the Defamation Act provides that a person who claims 
to have published the libel innocently may make an Offer of Amends. If 
such an offer is accepted by the plaintiff, section 7(1)(a) provides that he 
may not sue for libel after that. If such an offer is rejected, section 7(1)(b) 
provides that it may be a defense for the defendant to show that he had 
published the information innocently, that the offer was made as soon as 
practicable, and that the offer has not been withdrawn.

Section 10 of the Defamation Act also provides that a defendant may, 
in mitigation of damages, provide evidence that he had made or offered an 
apology to the plaintiff, as soon as he had an opportunity to do so.

10. Is there a privilege for quoting or reporting on:

a. Papers filed in court?
There is qualified privilege attaching to such reports, under item 2 of 

Part I of the Schedule to the Defamation Act, read with section 12 of the 
Defamation Act. The copy or extract must be fair and accurate and the 
publication must be made without malice.

As for reports of judicial proceedings, under section 11(1) of the Defa-
mation Act, “a fair and accurate and contemporaneous report of proceed-
ings publicly heard before any court lawfully exercising judicial authority 
within Singapore and of the judgment, sentence or finding of any such 
court shall be absolutely privileged, and any fair and bona fide comment 
thereon shall be protected, although such judgment, sentence or finding 
be subsequently reversed, quashed or varied, unless at the time of the pub-
lication of such report or comment the defendant who claims the protec-
tion afforded by this section knew or ought to have known of such rever-
sal, quashing or variation.” 

However, section 11(2) states the qualification that nothing in sec-
tion 11 shall authorize the publication of any “blasphemous, seditious or 
indecent matter or of any matter the publication of which is prohibited 
by law.”

b. Government-issued documents? 
This depends on the nature of the document, and the circumstances 

under which it was issued. Qualified privilege will attach to documents 
issued in accordance with or under the circumstances contemplated in the 
Schedule to the Defamation Act, e.g., a notice, advertisement, or report 
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issued by a public officer in accordance with the requirements of any writ-
ten law (item 3 of Part I), or a copy of a fair and accurate report or sum-
mary of any notice issued for the information of the public by or on behalf 
of the government (item 5 of Part II).

Under section 7 of the Parliament (Privileges, Immunities and Powers) 
Act,22 reports, papers, and journals which are published directly under the 
authority of Parliament are protected by absolute privilege and any person 
who is subject to any civil or criminal proceedings on account of the pub-
lication by such person or his employee, by order or under the authority of 
Parliament or any committee, of any reports, papers, or journals, has the 
statutory protection of a summary stay of proceedings. By comparison, 
those who publish extracts from or abstracts of any such parliamentary 
report, paper, or journal are given only a qualified privilege under section 
8 of the Parliament (Privileges, Immunities and Powers) Act, and they 
have to prove that the extract or abstract was printed or published bona 
fide and without malice. Part II of the Act also enumerates a wide range of 
circumstances subject to a qualified privilege. 

c. Quasi-governmental proceedings? 
Possibly, provided it satisfies the requirements of item 3 of Part II of 

the Schedule to the Defamation Act, e.g., that it must be a fair and ac-
curate report of proceedings at a meeting of a commission, tribunal com-
mittee, or board appointed for the purpose of an inquiry, being a meeting 
to which admission is not denied to representatives of newspapers or other 
members of the public.

11. Is there a privilege for republishing statements made earlier by 
other, bona fide, reliable publications or wire services?
Under common law, every republication of a libel is a new libel and each 
publisher is answerable as if it originated with him.23 Thus, it is no defense 
to claim that the defendant’s publication was based on a previously pub-
lished statement.

 
12. Are there any restrictions regarding reporting on:

a. Ongoing criminal investigations?
As for ongoing criminal investigations, if information on such investi-

gations is released by the investigating agency, these can be published. (See 
answers to Question 10b. above.) Restrictions may, however, be placed 
on the publication of information which is protected by the Official  
Secrets Act (OSA).24 

It would be a contravention of the OSA for a person to receive infor-
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mation knowing, or having reasonable grounds to believe, that such infor-
mation was, at the time of receipt, communicated to him in contravention 
of the OSA.25

b. Ongoing criminal prosecutions?
The Judicial Proceedings (Regulation of Reports) Act26 (JPA) places 

some restrictions on the reporting of judicial proceedings. Under section 2 
of the JPA, it is unlawful to print or publish:

(a)   in relation to any judicial proceedings any indecent matter or inde-
cent medical, surgical or physiological details being matter or de-
tails the publication of which would be calculated to injure public 
morals; or

(b)   in relation to any judicial proceedings for divorce, dissolution of 
marriage, nullity of marriage, judicial separation or restitution of 
conjugal rights, any particulars other than the following: 

  (i)   the names, addresses and occupations of the parties and wit-
nesses; 

  (ii)  a concise statement of the charges, the defences and counter-
charges in support of which evidence has been given; 

  (iii)  submissions on any point of law arising in the course of the pro-
ceedings and the decision of the court thereon; and 

  (iv)  the decision of the court and any observations made by the court 
in giving it.

Provided that nothing in this paragraph shall be held to permit the 
publication of anything contrary to paragraph (a).
 
The Children and Young Persons Act27 (CYPA) also places restrictions 

on the publication of information relating to court proceedings. Sections 
35(1) and (2) of the CYPA state as follows:

 (1)  Subject to subsection (2), no person shall— 
  (a)  publish or broadcast any information relating to any proceed-

ings in any court or on appeal from any court that reveals 
the name, address or school or that includes any particulars 
that are calculated to lead to the identification of any child or 
young person concerned in the proceedings, either as being the 
person against or in respect of whom the proceedings are taken 
or as being a witness therein; or 

  (b)  publish or broadcast any picture as being or including a pic-
ture of any child or young person so concerned in any such 
proceedings. 
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 (2)  The court or the Minister may, if satisfied that it is in the interests 
of justice so to do, by order dispense with the requirements of 
subsection (1) to such extent as may be specified in the order.

There may also be restrictions dictated by the Court in respect of a 
particular matter.

c. Ongoing regulatory investigations? 
Generally, the prohibitions on material prescribed in Questions 12a. 

and b. above.

d. Ongoing civil litigation, or other judicial proceedings?
Generally, the prohibitions on material prescribed in Questions 12a. 

and b. above.

13. Are prior restraints or other prepublication injunctions available 
on the basis of libel or privacy, and if so, what are the standards for 
obtaining such relief ? 
The Court has the power to grant interlocutory injunctions to restrain the 
publication or repetition of defamatory statements.28 However, as free-
dom of speech is a constitutional liberty,29 the jurisdiction will be exercised 
sparingly and only in clear cases.30

The cases show that the Court may grant such an interlocutory injunc-
tion where: 

1. the statement is unarguably defamatory;
2. there are no grounds for concluding the statement may be true;
3. there is no other defense which might succeed; and
4.  there is evidence of an intention to repeat or publish the defama-

tory statement.

14. Is a right of privacy recognized (either civilly or criminally)?

a. What is the definition of “private fact”? 
There is no general right of privacy under Singapore law. There is also 

no specific legislative protection in Singapore with regard to privacy.

b. Is there a public interest or newsworthiness exception?
Not applicable. 

c.  Is the right of privacy based in common law, statute, or consti-
tution?

Not applicable.
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15. May reporters tape-record their own telephone conversations for 
note-taking purposes (not rebroadcast) without the consent of the 
other party?
There are no restrictions against the taping of conversations in such con-
text. However, in the defense of a libel suit, the probative value of such 
taped conversations may be challenged if the publisher seeks to rely on the 
tape in evidence.

16. If permissible to record such tapes, may they be broadcast with-
out permission?
As there is no general right of privacy in Singapore, there is no restriction on 
the grounds of privacy against broadcasting such tapes without permission. 
However, there may be restrictions on other grounds—for example, that the 
broadcast may be a breach of confidence. If the tape contains defamatory 
remarks, such broadcast may result in publication of the remarks. 

17. Is there a recognized evidentiary privilege preventing the disclo-
sure of confidential sources relied upon by reporters?
There are no such special privileges accorded to confidential sources under 
Singapore law. 

Where a report is published based on information obtained from un-
named or confidential sources, and justification is pleaded as a defense, the 
publisher must be prepared to call those sources as witnesses in trial. This 
creates difficulties for a publisher, as it involves balancing the successful 
defense of a claim against journalistic principles. Ultimately, a commercial 
decision will have to be made as to whether a defense can be mounted 
without the necessity of calling such witnesses.

18. In the event that legal papers are served upon the newsroom (such 
as a civil complaint), are there any particular warnings about accept-
ing service of which we should be aware?
Legal process (e.g., a Writ of Summons) has to be served personally in Singa-
pore. Hence, if the defendant is a Singapore company, the legal process has 
to be served personally31 on the registered office address of the company.

Likewise, if the defendant is a reporter, the legal process has to be 
served on the reporter personally (whether at home, in the office, or at 
any other place), unless an order for substituted service32 is obtained. In 
that case, the legal process may be served through an advertisement in the 
newspapers, or be posted at the last known address of the reporter.

The defendant will have eight days after service to file a memorandum of 
appearance with the Court if he wishes to defend the claim brought against 



164  Asia

him.33 It is important that this deadline be adhered to, as the plaintiff will be 
entitled to enter judgment in default of appearance if the defendant does not 
take the necessary steps within the stipulated time frame.34

19. Has your jurisdiction applied established media law to Internet 
publishers? 
There have been cases where one of the forms of publication of the defama-
tory statement was publication on the Internet.35 However, to the best of our 
knowledge, in these cases, the publication on the Internet was not an issue.

20. If established media law has been applied to Internet publishers, 
are there any ways in which Internet publishers (including chat room 
operators) have to meet different standards?
The cases so far have not dealt with Internet publication in detail.

21. Are there any cases where the courts enforced a judgment in libel 
from another jurisdiction against a publisher in your jurisdiction?
To the best of our knowledge, there have been no such cases as yet.
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Introduction to the Belgian Legal System
The Belgian judicial system resembles the civil law system of its neigh-
bor, France. There are two court branches within the Belgian system: the 
administrative courts and the ordinary courts. The administrative courts 
deal with matters relating to administrative law, i.e., the organization, the 
functioning, and the control of the executive. The ordinary courts have 
jurisdiction over civil and criminal actions. In view of the territorial orga-
nization of its court system, Belgium is divided into more than 200 coun-
ties (kantons/cantons), 26 districts (arrondissementen/arrondissements), and 
5 judicial areas (rechtsgebieden/ressorts). 

At the county level, which is the lowest level, a distinction must be 
made between the Police Court (Politierechtbank/Tribunal de police) and 
the Justice of the Peace (Vredegerecht/Justice de paix). A Justice of the 
Peace is, in general, empowered to hear all cases involving claims of up to 
€1,860. In addition to his general competence, a Justice of the Peace has 
exclusive jurisdiction over certain specifi c claims regardless of the amount 
involved in the claim (e.g., real property leases). Appeals against judg-
ments of the Justice of the Peace are, depending on the subject matter, 
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heard by the Court of First Instance or the Commercial Court of the 
district in which the Justice of the Peace is located. The Police Courts are 
empowered to hear all cases involving civil consequences of road accidents 
and cases involving misdemeanors (overtredingen/contraventions) (these are 
mostly minor traffic offenses). Appeals against judgments of the Police 
Court are heard by the Criminal Court (Correctionele Rechtbank/Tribunal 
correctionnel ), which is a division of the Court of First Instance.

At the district level, each of Belgium’s 26 judicial districts has three 
different courts resolving different matters. There is a Court of First 
Instance composed of three divisions: one dealing with civil law (Civil 
Court—Burgerlijke Rechtbank/Tribunal civil ), one dealing with criminal 
law (Criminal Court—Correctionele Rechtbank/Tribunal correctionnel ), 
and one dealing with juvenile matters (Juvenile Court—Jeugdrechtbank/
Tribunal de la jeunesse). Furthermore, there is a Commercial Court (Recht-
bank Van Koophandel/Tribunal de commerce) empowered to hear commer-
cial cases. Finally, the Labor Court (Arbeidsrechtbank/Tribunal du travail ) 
specializes in labor matters. 

At the judicial level, Belgium has five Courts of Appeal and five Labor 
Courts of Appeal. Appeals against judgments rendered by the Courts of 
First Instance and the Commercial Courts are brought before the Court 
of Appeal (Hof van Beroep/Cour d’appel ). Appeals against judgments ren-
dered by the Labor Courts are brought before the Labor Court of Appeal  
(Arbeidshof/Cour du travail ) of the judicial area in which the Labor Court 
is located. In the area of criminal law, the Assize Courts (Hoven van Assisen/ 
Cours d’assises) and the military courts should also be cited. 

Belgium has one Supreme Court (Hof van Cassatie/Cour de cassa-
tion), which is located in Brussels. The principal task of the Supreme 
Court is to review judgments that can no longer be appealed on the 
merits. The review by the Supreme Court is limited to issues of law. 
The Supreme Court will only verify whether the judgment which is be-
ing reviewed has applied the law correctly and has respected mandatory 
procedural rules. 

Finally, Belgium also has a Court of Arbitration (Arbitragehof/Cour 
d’arbitrage) and a Council of State (Raad van State/Conseil d’Etat). Both 
courts have constitutional and administrative law competences. 

1. What is the locally accepted definition of libel?

Criminal Libel
Law recognizes libel in both criminal and civil jurisprudential spheres. 
Under Articles 443 et seq. of the Belgian Criminal Code, libel consists of 
“viciously and publicly attributing to a given person a fact, the legal proof 
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of which may not or cannot be established and which is likely to harm that 
person’s honor or to expose that person to public contempt.” 

The Belgian Criminal Code distinguishes between cases where the au-
thor of the allegations is not able to prove the veracity of the allegations, 
even though he or she was allowed to do so1 (laster/calomnie), and cases 
where the law does not allow the author of the allegations to bring such 
proof or where such proof is impossible (eerroof/diffamation). Criminal 
liability requires the satisfaction of various conditions.

First, there must be intent to harm the person who is the subject of 
the allegations (animus iurandi).2 The intent to harm is not presumed and 
must be duly demonstrated by the public prosecutor. The intent to harm 
can simply be inferred, however, from the statement at issue.3 Criminal 
libel is not simply constituted by the false facts put forth in the com-
plained-of statement, but rather by the purely subjective and particularly 
insulting quality attributed by the author of the allegations to the acts of 
the article’s subject.4 In this regard, it does not matter whether the author 
of the allegations knew, at the time of making the allegations, that the al-
legations were false.5 

Second, the complained-of statement must be sufficiently precise for 
criminal liability to lie. Indeed, Articles 443 et seq. of the Belgian Criminal 
Code require the imputation of a precise fact about the subject, i.e., not 
merely a general character failing about the subject.6

Third, the allegation must be the object of a real and actual publication. 
Pursuant to Article 444 of the Belgian Criminal Code, the allegations must 
have been made: (1) in public meetings or public places; or (2) in the pres-
ence of several individuals in a place open to a certain number of persons; or 
(3) in any place, in the presence of the offended person and in front of wit-
nesses; or (4) on written documents or images which have been distributed, 
sold, or exposed to the public; or (5) on written documents which have not 
been publicized but which have been addressed to several persons.

Libel committed by journalists in the printed press is adjudicated in 
accordance with the laws governing the press. Pursuant to Article 150 
of the Belgian Constitution, violations of the laws governing the press 
(persmisdrijf/délit de presse) must be prosecuted before the Assize Court7 

(Hof van Assisen/Cour d’assises). There is an exception for complaints 
about articles motivated by racism and xenophobia. In those instances, 
the criminal court (Correctionele Rechtbank/Tribunal correctionnel) has 
jurisdiction under the Law of 7 May 1999.8 

The Belgian Supreme Court has held that four elements must be pres-
ent for there to be a violation of the laws governing the press:9 (1) a crimi-
nal offense; (2) an abuse in the expression of one’s opinions (in this regard, 
“opinion” must be construed broadly and includes any thought); (3) the 
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use of printed material (i.e., the laws governing the press can only be vio-
lated when the author has manifested his or her opinion in the printed 
press); and (4) publicity (i.e., the litigious statement must have been really 
and effectively publicized).10 

In practice, prosecution before the Assize Court for violations of the 
laws governing the press is rare,11 because the procedure is costly, requires 
a jury, and usually gives the sued-upon statements further publicity. 

It should finally be noted that the Belgian Supreme Court has held that 
libel broadcast via radio or on television is not covered by Article 150 of the 
Belgian Constitution and must therefore be prosecuted before lower crimi-
nal courts (Correctionele Rechtbank/Tribunal correctionnel).12 In one case, 
the Belgian Supreme Court applied Article 150 of the Belgian Constitution 
to the broadcasting of a television show because it was accompanied by the 
publication of a book on the same subject matter, thus considering that 
the defamatory statements were associated.13 The question of whether libel 
committed on the Internet is a violation of the laws governing the press has 
not yet been addressed by the Belgian Supreme Court.

Civil Libel
Pursuant to Articles 1382 et seq. of the Belgian Civil Code, libel plaintiffs 
can seek vindication in tort, without regard to whether the conditions set 
out by Articles 443 et seq. of the Belgian Criminal Code are not fulfilled.14 
This is the case where, for instance, there is no animus iurandi.15

Under Belgian law, the civil libel plaintiff is required to establish the 
existence of the following three elements: (1) a negligent act or omission 
(a fault);16 (2) an injury which he or she has sustained; and (3) a causal 
relationship between the negligent act or omission and the injury.  

The fault standard in libel is no different from that in other torts. 
A fault may have been committed by a journalist where he or she has 
breached a legal provision or where he or she has not acted as a reason-
ably prudent journalist would have, if placed in similar circumstances. A 
breach of the provisions of the Belgian Criminal Code on libel is consid-
ered a per se fault for the application of Article 1382 et seq. of the Belgian 
Civil Code.

Belgian courts have found the following statements to be defamatory: 
allegations that the manager of a co-ownership had been previously laid 
off from his activities as manager of another enterprise and that his mis-
takes in the management of the joint ownership had cost 100,000 Belgian 
francs to the joint owners;17 precise allegations that a journalist is a mem-
ber of the Israeli secret service, thus casting doubt as to his objectivity;18 
allegations that sexual abuses are statistically more often committed by 
Catholic priests than by “normal” persons and statements that the number 
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of Catholic priests which have been prosecuted are just the “visible part 
of the iceberg”;19 allegations that a security company did not have the re-
quired special license from the Council of Ministers and that the company 
was in fact a private militia;20 the publication of pictures with provoking or 
catchy titles in order to discredit a person;21 defamation of former NATO 
secretary-general Mr. W. Claes in relation to his involvement in the Agusta 
helicopter scandal;22 false allegations that Finance Minister D. Reynders 
possesses a secret bank account in Luxembourg.23

Belgian law is unique insofar as it has a strict specificity requirement, 
and statements of a vague or generalized nature are generally rejected as 
the basis for a libel claim. Belgian courts have found the following state-
ments not to be defamatory: vague allegations relating to the bad manage-
ment of a co-ownership;24 allegations that a person shows a lack of civic 
spirit;25 allegations that a person is crazy;26 allegations that a person is a 
racist or a fascist.27

2. Is libel-by-implication recognized, or, in the alternative, must the 
complained-of words alone defame the plaintiff ?
Libel-by-implication is not expressly recognized by the Belgian Criminal 
Code as a separate offense. Nonetheless, if an implied statement fulfills the 
conditions set out by the Belgian Criminal Code or if an implied state-
ment fulfills the conditions set out by Articles 1382 et seq. of the Belgian 
Civil Code, it will trigger the application of the aforementioned provi-
sions. In this respect, it does not matter that the allegations are formulated 
in the form of insinuations or requests for explanations.28

For instance, the Court of First Instance of Brussels ordered a Belgian 
newspaper to pay damages to a plaintiff for having published, under catchy 
and provocative headlines, statements that a reasonable reader would in-
terpret as the plaintiff ’s involvement in a widely covered pedophilia and 
murder case.29 It was held that journalists must only use data which they 
have controlled, to the reasonable extent of their means, and that the use 
of smart quotes or the conditional tense does not exempt them from li-
ability in this respect.30

In another case, the Court of First Instance of Brussels held that the 
statement, made at a conference, that a journalist is a member of the Israeli 
secret service, without providing any proof thereof, must be considered 
to be defamatory. Although there is nothing defamatory on its face about 
being a member of this unit, the court found that such a statement could 
engender, in the minds of both the employer of the journalist and his or 
her readers, doubts as to the objectivity of that journalist’s information.31 

In a judgment of March 10, 1998, the Court of First Instance of Brus-
sels considered that a press article creating confusion in the minds of the 
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readers between two series of house searches, leading the general public to 
believe that the two series of searches related to the same individuals and 
the same companies, were defamatory. The Court of First Instance consid-
ered that those insinuations harmed the reputation of the companies, even 
though the conditional tense had been used in the article, as the plaintiffs 
were still considered, in the minds of the readers, to have participated in 
the illegal activities described in the article.32 

3. May corporations sue for libel?
Yes, both civilly and criminally. Pursuant to Article 443 et seq. of the Bel-
gian Criminal Code, any corporation can file a complaint with the public 
prosecutor if it considers that a person viciously and publicly attributed a 
fact to the corporation, likely to harm that corporation’s honor or reputa-
tion or to expose that corporation to public contempt. Indeed, the victim 
of any allegation may be a natural person or a legal entity,33 whether pri-
vate or public. 

As a criminal procedure is not likely to bring relief to a corporation 
which has been the victim of libelous allegations, the corporation will usu-
ally sue the author of the allegations for libel before the civil courts on the 
basis of the legal provisions governing tort liability. As mentioned above, 
the corporation will have to demonstrate fault on the part of the author of 
the allegations, an actual damage it has suffered, and a causal link between 
the fault and the damage.34

4. Is product disparagement recognized, and if so, how does that dif-
fer from libel?
Disparagement is recognized under Belgian law and consists in making 
a declaration that contains an element or an allegation likely to harm, in 
the minds of third parties, the creditworthiness or the reputation of an 
economic operator, or the products or services it offers, or its activities.35 
Under Belgian law, disparagement is thus considered to be a very prejudi-
cial attack on a trader, which harms that trader’s reputation, by means of a 
libelous act or simply by means of a critique which enables third parties to 
identify that trader.36 It is an allegation likely to discredit the trader.37 

Pursuant to the Law of 14 July 1991 on Unfair Trade Practices and 
the Information and the Protection of the Consumer (the Law on Unfair 
Trade Practices),38 any advertising that contains elements which are dis-
paraging about another trader, his products, its services, or its activities, 
is prohibited.39 Product disparagement is thus considered, under Belgian 
law, to be an unfair trade practice, even if it only takes place by allusions or 
insinuations.40 It does not matter whether the declaration is true or false or 
whether the declaration was made in good or bad faith.41
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It should furthermore be noted that any advertising which contains 
misleading or disparaging comparisons or comparisons which unneces-
sarily allow the possibility of identifying one or more other traders, is also 
prohibited.42 Finally, any comparative advertising which disparages or dis-
credits trademarks, commercial names, other distinctive signs, products, 
services, or activities of a competitor is forbidden.43 For instance, a trader 
may not give the impression that the producer or the importer of products 
is guilty of counterfeiting products and selling counterfeited products, ab-
sent a judicial ruling on the matter.44 

For a disparaging statement to be contrary to the Law on Unfair Trade 
Practices, some publicity must be given to the statement. A written state-
ment which has only been sent to a small number of recipients will there-
fore not be considered to constitute disparagement, even if it contains, for 
instance, a tendentious description of legal proceedings against another 
trader.45

It should finally be noted that a critique in which a trader may be iden-
tified may constitute disparagement.46

5. Must an individual be clearly identified (by name or photograph) 
to sue for libel? Can a group of persons sue for libel, even though not 
named?
In order to sue for libel, a natural person or a legal entity must be clearly 
designated and, if the person is not named, should at least be identifiable. 
Any attack on a group of people or on a legal entity that does not have 
legal personality (such as a family)47 does not constitute a violation of the 
law. Nonetheless, in such a case, any identifiable member of such entity 
could sue for libel if his honor has been harmed or if he or she has been 
subjected to public contempt.48 

Criminal law contains exceptions allowing some form of group libel. 
Under Articles 446 and 447 of the Belgian Criminal Code, libel toward 
constituted bodies (such as, for example, legislative chambers, universities, 
certain religious communities) is punished in the same way as libel toward 
individuals. Similarly, there is specific legislation which authorizes certain 
associations to file claims to defend their members or certain interests they 
promote. For example, the Law of 30 July 1991 on the Repression of Acts 
Inspired by Racism or Xenophobia49 provides, in its Article 5, that human 
rights associations may go to court to defend the rights of their members 
or the interests which they protect.

6. What is the fault standard(s) applied to libel? 
As mentioned above, in order for Articles 1382 et seq. to apply, any injured 
person must establish the existence of the following three elements: (1) a 
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negligent act or omission (a fault); (2) an injury which he or she has sus-
tained; and (3) a causal relationship between the negligent act or omission 
and the injury. 

There is a fault on the part of the journalist where the journalist has 
breached a legal provision or where he or she has not acted as a reasonably 
prudent journalist should have, in similar circumstances. In this regard, 
if a journalist breaches the provisions on libel contained in the Belgian 
Criminal Code or if he breaches Article 10 of the European Convention 
for the Protection of Human Rights and Fundamental Freedoms of the 
Council of Europe (the “Convention”), he will also be considered to have 
committed a fault for tort liability purposes. It should be noted that if 
criminal proceedings are pending, the outcome of which is likely to con-
tradict the judgment of the civil court or to have an influence on the 
outcome of the case, the civil judge must postpone its decision until the 
criminal judge has rendered his or her judgment.50

The appreciation of the fault must be made in concreto, i.e., the judge 
must consider the alleged fault of the journalist in its context.51 This im-
plies that the judge must balance the appreciation of the fault with the 
conditions of dissemination of the sued-upon statements, in particular the 
particularities of the media used and the possibilities of a plaintiff ’s reply 
which were available on such a media.52 

In his or her balancing, the judge must take into account the behavior 
of a reasonably competent and diligent journalist.53 The judge must also 
take account of the behavior of the average reader, listener, or viewer, i.e., 
a reasonably intelligent and attentive public.54 Regard must also be given 
to the type of media and the nature of the information.55 

Belgian case law has established the following practical guidelines that 
journalists should keep in mind at all times:

1.  A journalist should behave as a “normal, careful and circumspect 
journalist.” It is not required that the information published has 
a scientific accuracy or absolute reliability. However, a journalist’s 
publication cannot be based on rumors or unreliable information. 
Journalists are not entitled to publish articles that are manifestly 
incorrect or not supported by any evidence;56

2.  A journalist’s publication should be based on verified sources to 
the extent that this is reasonably possible. Absolute objectivity is 
however not required;57 

3.  A journalist should act carefully and his information should be reli-
able and verified;58 

4.  A journalist should prove his or her allegations.59 It is not sufficient 
to publish defamatory allegations in a conditional manner or to 
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place them between quotation marks60 or to formulate them as a 
question.61 A journalist cannot hide behind the confidentiality of 
his sources to avoid the obligation to prove his allegations.62 How-
ever, if certain allegations are based on rumors, publication may 
not be illegal to the extent that the requisite reservations have been 
made;63

5.  In satiric press articles, allegations may be formulated more sharply 
or critically.64

a.  Does the fault standard depend on the fame or notoriety of the 
plaintiff ?

Yes. Belgian case law considers that the fault standard varies with the 
fame or the notoriety of the plaintiff. In this regard, it has been held that 
a politician, artist, or litigant must be able to withstand more severe criti-
cism than a mere citizen.65 The limits of the criticism must therefore be 
considered more loosely for a politician in his capacity of politician, than 
for a private person, because those who decide to publicly lead a political 
action must accept that their speeches, statements, and actions might be 
the object of controversies, during which the usual means of communica-
tion may lead to the use of an aggressive or excessive language.66 This view 
is supported by the European Court of Human Rights (ECHR). Accord-
ing to the ECHR, public figures must endure more criticism than private 
persons in order for political debate, essential in democracy, to properly 
function. Libel laws must honor this distinction. Therefore, a person’s right 
to protection against defamatory or slanderous speech should be analyzed 
in relation to his societal duties.67 

Nonetheless, those extended boundaries are not limitless. The press 
is not entitled to harm the honor and reputation of a person by creating, 
in the minds of the general public, “malevolent suspicions or unjust as-
sumptions.”68 There are restrictions, among which stands an obligation of 
strict veracity regarding the facts,69 the interdiction of libelous or injurious 
statements70 or the imputation of facts, decisions, or statements that are 
not accurate or not established.71 A journalist therefore commits a serious 
offense when accusing a person without seeking confirmation from that 
person72 or where the journalist only has weak information.73

b.  Is there a heightened fault standard or privilege for reporting 
on matters of public concern or public interest?

Although there is no express privilege granted to journalists for report-
ing on matters of public concern, journalists nonetheless benefit from a 
certain heightened fault standard in reporting on matters of public interest. 
When ruling upon a case, Belgian courts and tribunals usually balance, on 
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the one hand, the interests of the press and, on the other hand, the rights 
of the individual concerned. Nonetheless, Belgian law requires that pub-
lications must be accurate, complete, and objective. The fault standard is 
addressed in the following spheres.

Political sphere.74 As mentioned above, it is accepted that speeches, 
statements, and actions in the political sphere may be the justifiable object 
of controversies.75 

Judicial sphere. It is also judicially recognized that the press is en-
titled to report on the functioning of justice or the work of judges, which 
includes reporting on sentences pronounced in public. It is usually con-
sidered that the fact that a case is definitively ruled upon does not imply 
that the case may not be the object of future criticism.76 Moreover, even 
though the Belgian Criminal Procedure Code provides for the secrecy of 
criminal investigations, it was likewise considered that the publishing of 
a book on a case which had not yet been ruled upon by the Assize Court 
could not be forbidden. In this case, the judge considered that he could see 
no reason why jurors would be influenced by the sued-upon book rather 
than by the precise and detailed information which they would obtain 
during the trial.77 

Economic sphere. Considerable latitude is also given to reports of 
economic activities.78 Nonetheless, when reporting on such matters, one 
must have recourse to serious methods of investigation and only use in-
formation, the accurateness of which has been duly verified.79 It was thus 
held that consumer protection reporting must be neutral, objective, and 
conducted by qualified persons. The information must be collected with 
prudence and must be scrupulously controlled with the most serious 
methods of investigation.80 The rights of the producer whose products 
are the subject matter of the study must be safeguarded.81 

The public interest is addressed in other areas from time to time. In 
three cases regarding an information campaign organized by public au-
thorities to warn the general public about the danger of sects, it was con-
sidered that the public authority had an obligation to provide information 
which is accurate, as complete as possible, and objective.82

7. Is financial news about publicly traded companies, or companies 
involved with a government contract, considered a matter of public 
interest or otherwise privileged?
Financial news about publicly traded companies or companies involved 
with government contracts is not specifically considered as a matter of pub-
lic interest or otherwise privileged. There are no specific rules or privileges 
with regard to the protection of financial information of publicly traded 
companies or companies involved with government contracts. Therefore, 
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journalists are in principle free to publish financial news about publicly 
traded companies as long as that information is gathered and published in 
a legally acceptable manner. 

Pursuant to Article 6 of Directive 2003/6/EC of the European Parlia-
ment and of the Council of 28 January 2003 on Insider Dealing and Mar-
ket Manipulation (“Market Abuse”),83 EU Member States should ensure 
that there are appropriate regulations in place to ensure that persons who 
produce or disseminate research concerning financial instruments or issu-
ers of financial instruments and persons who produce or disseminate other 
information recommending or suggesting investment strategy, intended for 
distribution channels or for the public, take reasonable care to ensure that 
such information is fairly presented and disclose their interests or indicate 
conflicts of interest concerning the financial instruments to which that in-
formation relates. Similar provisions are contained in the Law of 2 August 
2002 on the Supervision of the Financial Sector and Financial Services.84 

8. Is there a recognized protection for opinion or “fair comment” on 
matters of public concern?
Yes. Opinions or fair comment on matters of public concern are legally 
protected in Belgium. This protection is based on Article 19 of the Bel-
gian Constitution85 as well as Article 10 of the Convention, both deal-
ing with the freedom of expression. The Convention, which constitutes a 
minimum level of protection in addition to the protection granted by the 
Belgian Constitution (see Article 53 of the Convention), has a direct effect 
in the legal system (i.e., it can be invoked in legal proceedings before a Bel-
gian court).86 As a result, the Convention and the case law of the ECHR 
are particularly important in Belgium.

ECHR Case Law and Fair Comment 
The ECHR has interpreted the freedom of expression in Article 10 of the 
Convention in a broad way. The following examples demonstrate what 
may fall within the scope of protection in Article 10 of the Convention:

1. Reporting on pending litigation—The Sunday Times (1979): 
The Sunday Times published an article in relation to the thalidomide 
disaster that formed the background to pending litigation (parents of 
children who were victims of the drug thalidomide sued Distillers, the 
manufacturers of the drug, for negligence).87 

2. Criticism of politicians—Lingens (1986): The ECHR held that 
a government official accused of holding an “accommodating attitude” 
toward the Nazis had to endure more criticism as a result of his public 
position.88 

3. Criticism of the government—Castells (1992): Spain sued Sena-
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tor Castells for insulting the government in a magazine article about vio-
lence in the Basque Country. According to the Spanish Criminal Code, 
insulting, falsely accusing, or threatening the government is punishable by 
imprisonment from six months to twelve years. Finding for Castells, the 
ECHR ruled that a democratic government should accept more criticism 
than private individuals and politicians.89

4. Nonpolitical issues of public interest—Thorgeirson (1992): Ice-
land had charged writer Thorgeirson with defamation of unspecified po-
lice officers after he published two articles about police brutality. Iceland’s 
Criminal Code called for punishing anyone who “vituperates or other-
wise insults a civil servant” with fines or up to three years’ imprisonment. 
The government argued that such defamatory expression should not be 
protected because it did not relate to the democratic political process. 
The ECHR however ruled that there is no warrant in its case law for 
distinguishing between political discussion and discussion of other mat-
ters of public concern. The ECHR also discussed the value of the press as 
a provider of information and a “public watchdog.”90 See also: De Haes 
and Gijsels v. Belgium91 (defamation of judges); Thoma v. Luxembourg92 
(criticism on civil servants); Colombani and Others v. France93 (insulting a 
foreign head of state); Amihalachioaie v. Moldavia94 (criticism on judges); 
Yasar Kemal Gökçeli v. Turkey 95 (criticism on government policy).

Significantly, the ECHR also acknowledged in Handyside v. UK (1976) 
that the freedom of expression applies not only to information or ideas 
that are favorably received or regarded as inoffensive or as a matter of in-
difference, but also to those that offend, shock, or disturb the state or any 
part of the population.96 

The case law of the ECHR and the principles developed by the ECHR 
are equally applied in cases involving the freedom of expression decided 
by the Belgian courts. According to the Belgian courts, a wider degree of 
criticism, that could otherwise possibly be considered as defamatory, is 
accepted when:

(i)  the criticism or polemic in the press concerns matters of public 
concern or facts which are the object of public debate or actual 
public discussion;

(ii)  the criticism or defamatory allegations are directed against a politi-
cian or a publicly known person or their public function. 

The following examples demonstrate what has been accepted as an 
opinion or fair comment on a matter of public concern:97 criticism on a 
local politician;98 a press article on certain share transactions by former 
president Mobutu of the Congo;99 criticism of well-known politician S. 
Moureaux in relation to the Dutroux case;100 a critical biography of a well-
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known person;101 a press article on the relationship and contacts between 
politicians and persons convicted or suspected of certain crimes;102 criti-
cisms of a well-known Belgian politician named Jean Gol;103 criticism on 
police and civil servants;104 and criticism of a governmental institution.105

In some cases it has been decided that criticism of politicians may go 
further than criticism of judges.106 Furthermore, case law demonstrates 
that Belgian courts are more flexible if the defamatory allegations or criti-
cisms are expressed by means of a moderated use of language or nonex-
cessive use of language.107 The same applies if the defamatory allegations 
or critical judgments are based on reliable and carefully collected factual 
material.108 Belgian case law also acknowledges that journalists are not 
only entitled to be critical, but also even provocative and that the press 
should be regarded as a “public watchdog” of the democracy.109 

Both Article 19 of the Belgian Constitution and Article 10 of the 
Convention provide that freedom of expression may be limited. Pursu-
ant to the second paragraph of Article 10 of the Convention, the right 
to freedom of expression may be subject to restrictions and conditions in 
accordance with the following threefold test: an interference has to (1) be 
prescribed by law (i.e., statutory law or case law, in general law which is 
accessible and foreseeable); (2) have a legitimate aim (e.g., the territorial 
integrity, the impartiality of the judiciary, and the reputation or rights of 
others); and (3) be necessary in a democratic society (i.e., there has to be 
a pressing social need; it is not sufficient to be merely indispensable, desir-
able, or useful). In Belgium, these limitations are to be found in criminal 
as well as civil law.

Belgian Criminal Libel Law and Fair Comment 
Examples of criminal laws that constitute limitations to opinions or fair 
comment on matters of public concern are contained in specific legisla-
tion in relation to the press (e.g., Press Decree of 20 July 1831); Criminal 
Code: e.g., provisions on libel and slander (Article 443 et seq. of the Bel-
gian Criminal Code); offenses against the public order and public decency 
(Article 383 et seq. of the Criminal Code), etc. There is also specific crimi-
nal legislation that may restrict comment: e.g., limitations in relation to 
racism and xenophobia (Law of 30 July 1981 in relation to Racism and 
Xenophobia;110 Law of 23 March 1995 in relation to the World War II 
Genocide,111 etc.); specific limitations contained in, e.g., the Law of 8 
April 1965 on the Protection of the Youth.112

“Fair Comment” Under Belgian Civil Libel Law 
Civil law restrictions on opinions or fair comment on matters of public 
concern are based upon Articles 1382 et seq. of the Belgian Civil Code, 
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which are the core provisions of Belgian tort law. Under Articles 1382 
et seq. of the Belgian Civil Code, “a person who causes injury to the inter-
ests of another person must compensate that other person.” 

As mentioned above, Belgian law limits fair comment to avoid what it 
deems “unnecessarily offensive language” or “excessively critical or defama-
tory” allegations, solely aimed at causing damage. The following examples 
can be found in Belgian case law in relation to allegations and criticism 
that were considered to be unnecessarily offensive or excessively critical:113 
allegations against former Belgian prime minister P. Van Den Boeynants 
in relation to drug traffic, murder, and crime against the security of the 
State;114 defamation of former NATO secretary-general W. Claes in rela-
tion to his involvement in the Agusta helicopter scandal;115 criticism based 
on inaccurate facts about Finance Minister D. Reynders in relation to the 
possession of a secret bank account in Luxembourg.116

9. Are there any requirements upon a plaintiff, such as demand for 
retraction or right of reply, and if so, what impact do they have?
Yes. Pursuant to Article 1 et seq. of the Law of 23 June 1961 on the Right 
of Reply117 (the Law of 23 June 1961), any person has the right to request 
a reply if quoted by name or implicitly indicated in a “periodic writing.” 
Articles 7 to 15 of the Law of 23 June 1961 also provide for a right of reply 
in broadcast or “periodic audio-visual programs,” but this system differs in 
many aspects, in particular with regard to the conditions of admissibility 
and the recourse envisaged in the event of refusal of the insertion of the 
right of reply. For example, for the audiovisual press, contrary to the news-
paper industry, the procedure is dealt with by the civil courts (which in 
a preliminary injunction procedure is ruled on the substance of the case) 
whose judgment cannot be appealed.118 

Significantly, Articles 1 and 7 of the Law of 23 June 1961 explicitly 
provide that the right of reply does not deprive the person concerned of 
his or her right to initiate legal proceedings. Legal scholars generally accept 
that the person concerned is not obliged to make use of his or her right 
of reply prior to commencing legal proceedings. Similarly, to the extent a 
right for retraction exists, it does not prevent the person concerned from 
initiating legal proceedings. Finally, it should be noted that although there 
are no specific requirements upon a plaintiff, such individual is, in accor-
dance with the general principles of tort law, nevertheless obliged to limit 
his own damage. 

10. Is there a privilege for quoting or reporting on:

a. Papers filed in court?
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Private persons are in principle free to provide information on legal 
proceedings in which they are involved. An important exception, however, 
applies in the framework of criminal investigations. Pursuant to Article 
460ter of the Belgian Criminal Code, the use by a suspected party or a 
plaintiff claiming damages (burgerlijke partij/partie civile) of information 
obtained in the framework of an access to a (criminal) file is illegal and 
gives rise to criminal sanctions if that use hampers the investigation or 
violates the privacy rights, the physical or moral integrity, or the property 
of a person mentioned in the file.

For example, in June 2003, the Ghent Court of First Instance con-
demned a journalist of a Belgian newspaper for complicity in an abuse 
of access to file in accordance with Article 460ter of the Belgian Crimi-
nal Code.119 The journalist published excerpts of a statement made by 
a suspect in a pedophilia case. The journalist received these documents 
from the plaintiff claiming damages. The Court ruled that the journal-
ist violated the privacy rights and moral integrity of the defendant, some 
minors, as well as the husband of the suspect. The judgment of the Ghent 
Court of First Instance was confirmed by the Ghent Court of Appeal.120 

An appeal lodged by the journalist with the Belgian Supreme Court was 
unsuccessful.121 

b. Government-issued documents? 
We are not aware of any specific rules or restrictions in this respect. 

The restrictions set out in Question 10a. equally apply. Some government-
issued documents may not be copyright protected. 

c. Quasi-governmental proceedings? 
We are not aware of any specific rules or restrictions in this respect. 

Some Belgian case law indicates that the rules applicable to criminal inves-
tigations also apply to disciplinary proceedings.122

11. Is there a privilege for republishing statements made earlier by 
other, bona fide, reliable publications or wire services?
Yes. In principle, journalists are entitled to republish statements made ear-
lier by other, bona fide, reliable publications or wire services. The ECHR 
ruled in its Thoma v. Luxembourg judgment123 that a radio journalist was 
allowed to refer to an article concerning a scandal that was published ear-
lier in a newspaper. The ECHR stated that punishing a journalist for as-
sisting in the dissemination of statements made by another person would 
seriously hamper the contribution of the press to the discussion of matters 
of public interest and should not be envisaged unless there were particu-
larly strong reasons for doing so. In the case at hand, the Luxembourg 
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appellate court had explained that a journalist who merely quoted from 
an article that had already been published would only escape liability if he 
formally distanced himself from the article and its content. The ECHR 
went further and explained that a general requirement for journalists to 
distance themselves from a libelous quotation was not reconcilable with 
the press’s role of providing information on current events, opinions, and 
ideas. In the case at hand, the summary of the program showed that in 
any event the applicant had consistently taken the precaution of mention-
ing that he was beginning a quotation and of citing the author, and that 
in addition he had described the entire article by his fellow journalist as 
“strongly worded” when commenting on it. He had also asked a third 
party whether he thought what the author of the newspaper article had 
written was true.

Nonetheless, journalists in Belgium should be careful if they republish 
defamatory statements. Pursuant to Article 451 of the Belgian Criminal 
Code, a journalist cannot avoid a conviction for libel by arguing that he 
or she simply reiterates what another person previously said. The case 
law on this issue is ambiguous and any factual situation should therefore 
be assessed on a case-by-case basis. Indeed, some courts decided that the 
fact that an analogue defamatory allegation has been published in other 
publications against which no complaint has been filed, does not deprive 
the republication of its tortious character.124 In other cases, however, the 
Belgian courts have taken into account the fact that the same allegations 
had been previously published in other media channels.125 

In light of the above, when republishing statements made earlier by 
other persons or publishers, journalists may wish to take some precautions 
such as clearly mentioning the source, using conditional language, and 
consulting with local counsel.

12. Are there any restrictions regarding reporting on:

a. Ongoing criminal investigations?
There are no specific rules with respect to civil proceedings. Jour-

nalists do not have a presumptive right to access papers filed in court. 
However, parties are in principle free to provide information in relation 
to civil proceedings to the press. If journalists use this information, they 
should comply with the generally applicable limits to the freedom of 
expression as described above. Particularly, they should not (1) infringe 
the provisions on libel and slander; (2) violate the principles of public 
order or public decency; (3) publish incorrect or careless allegations; 
(4) use unnecessary offensive language or excessively critical or defama-
tory allegations, solely aimed at causing damage; or (5) violate a person’s 
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privacy rights. In addition, journalists should be aware that the rules on 
copyright may apply.

Reporting on ongoing criminal investigations is restricted by the prin-
ciple of secrecy. Article 28 quinquies, §1 juncto Article 57, §1 of the Bel-
gian Criminal Procedure Code provides that, except for the exceptions 
provided for by law, [criminal] investigations are secret. Any person who 
is obliged, for professional reasons, to cooperate with such an investiga-
tion (such as civil servants employed by the Ministry of Justice, judges, 
police officers, judicial personnel, etc.) is bound by this principle of se-
crecy. Persons violating this obligation shall be punished with criminal 
sanctions (Article 458 of the Belgian Criminal Code).

Notwithstanding this general rule, information may sometimes be 
provided “in the public interest.” Article 28 quinquies, §3 juncto Article 
57, §3 of the Belgian Criminal Procedure Code state that a designated 
member of the court may provide information on ongoing criminal inves-
tigations to journalists if such is “in the public interest.” 

Any articles published in reliance thereupon should pay particular at-
tention to the principles of the presumption of innocence, the rights of 
defense of the suspect, the sensitivities of the victim and third parties, as 
well as the privacy rights and dignity of all persons involved. In addition, 
the identity of the persons involved in the case should be kept secret to the 
extent that this is possible. This exception is further clarified in a circular 
letter of the Minister of Justice of April 30, 1999. For example, if informa-
tion on ongoing criminal investigations is provided, this may occur under 
the following conditions set by the court officer acting as a source:

1.  provision of information “on the record”: the court member 
may be cited officially;

2.  provision of information “off the record”: the information pro-
vided by the court member may be used, but the court member 
may not be cited. Such information should enable journalists to 
publish “on the record” information correctly;

3.  provision of “background information”: this information may 
not be published by the journalist, but should allow the journalist 
to expand his knowledge and understand the framework;

4.   “embargo”: agreement between the member of the court and the 
journalists that the journalists keep the information silent for a 
while (delay of publication); 

5.  “information stop” or “black-out”: this is a temporary refusal to 
communicate information to the press.

Some specific provisions apply to trials of members of the police,126 on 
reporting on minors (Article 80 of the Law of 8 April 1965 on the Protec-
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tion of the Youth127), and on victims of sexual violence (Article 378bis of 
the Belgian Criminal Code).

A journalist who publishes information of which he or she knows 
that it is provided by a person committing a violation of his or her con-
fidentiality and professional secrecy obligations may be subject to crim-
inal prosecutions (e.g., complicity in violation of professional secrecy 
obligations) or deontological sanctions (by the Algemene Vereniging van 
Beroepsjournalisten in België [AVBB]/Association Générale des Journal-
istes Professionnels Belges [AGJPB]).

Aside from obtaining information from the court or law enforce-
ment officers, the press may reasonably rely upon counsel for litigants. An  
attorney-at-law is entitled to provide information to the press if this is 
in the interest of his or her client. He or she should, however, take into 
account the presumption of innocence and the rights of defense of all par-
ties involved, their privacy and dignity rights, as well as some professional 
rules. To the extent that this is possible, an attorney-at-law should keep 
secret the identity of the persons involved in the case (Article 28 quinquies, 
§4 juncto Article 57, §4 of the Belgian Criminal Procedure Code).

b. Ongoing criminal prosecutions?
Both the Belgian Constitution and the Convention allow reporting 

on ongoing civil and criminal litigation. For example, Article 148 of the  
Belgian Constitution as well as Article 6 of the Convention guarantee the 
right of public access to court hearings. Article 149 of the Belgian Con-
stitution and Article 6 of the Belgian Convention include the obligation 
to publicly pronounce court decisions. Articles 19 and 25 of the Belgian 
Constitution as well as Article 10 of the Convention include the right of 
the press to report on ongoing court cases and other court-related matters. 

These principles are limited, however, by the existence of other funda-
mental Belgian law rules, such as the protection of public policy, public 
order, and public decency. Rights of defense, the right to privacy, and the 
proper functioning of the judicial system may also impose restrictions on 
the basic principles set out above. 

In addition, specific limitations apply with regard to:
1.  divorces: the publication of the judicial debate in relation to di-

vorces is prohibited (Articles 1270, 1306, and 1309 of the Belgian 
Judicial Code);

2.  the protection of minors: reporting on the judicial debate in youth 
courts as well as publishing pictures or other images allowing third 
parties to identify the prosecuted minor is prohibited (Article 80 of 
the Law of 8 April 1965 on the Protection of the Youth);
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3.  victims of sexual offenses: the publication of information, with-
out the consent of the victim of sexual offenses or the judicial au-
thorities, allowing third parties to identify the victims is prohibited  
(Article 378bis of the Belgian Criminal Code).

c. Ongoing regulatory investigations? 
We are not aware of any specific rules in relation to reporting on ongo-

ing regulatory investigations. However, regulatory investigations by public 
authorities (e.g., antitrust) will often involve the collection of confidential 
data. The civil servants are in principle subject to a duty of secrecy and 
discretion in respect of such information. The publication or release of 
such confidential data may constitute a fault under civil law that may cre-
ate a claim for compensation. In addition, the general restrictions to the 
freedom of expression and fair comments apply.

d. Ongoing civil litigation, or other judicial proceedings?
Both the Belgian Constitution and the Convention allow reporting on 

ongoing civil litigation (see, inter alia, Articles 19, 25, 148, and 149 of 
the Belgian Constitution as well as Articles 6 and 10 of the Convention). 
However, as mentioned above, journalists should comply with the gen-
erally applicable restrictions on freedom of expression. Particularly, they 
should not: (1) infringe the provisions on libel and slander; (2) violate the 
principles of public order or public decency; (3) publish incorrect or care-
less allegations; (4) use unnecessary offensive language or excessive critical 
or defamatory allegations, solely aimed at causing damage; or (5) violate 
someone’s privacy rights. In addition, other rules such as copyright may 
apply to briefs filed by parties.

13. Are prior restraints or other prepublication injunctions available 
on the basis of libel or privacy, and if so, what are the standards for 
obtaining such relie  ? 
Yes, but although legally possible, it is rarely granted. Prepublication re-
straints are, in principle, available under Belgian law on the basis of libel 
or privacy. The president of the Court of First Instance may, pursuant to 
Articles 584 and 1039 of the Belgian Judicial Code, hear cases in summary 
proceedings (kortgeding/référé) and order interim measures in all matters 
which he or she deems to be urgent. Urgency is usually defined as a situa-
tion where an immediate decision is desirable in order to avoid damage of 
some magnitude or serious inconvenience.128 With respect to the press in 
particular, account must be taken of the impact on the general public of 
messages disseminated on the radio or on television. The president of the 
Court of First Instance has substantial discretion when deciding whether a 
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given matter is urgent. Summary proceedings are handled in an expedited 
way and orders given by the president of the Court of First Instance in 
such cases may be appealed before the Court of Appeal. 

Pursuant to Article 25 of the Belgian Constitution, the press is free and 
censorship may never be established. Moreover, Article 10 of the Conven-
tion guarantees freedom of expression, the exercise of which may only be 
subject to restrictions as are prescribed by law and are necessary in a demo-
cratic society. In this regard, the ECHR states that “the dangers inherent 
in prior restraint are such that they call for the most careful scrutiny on 
the part of the Court. This is especially so as far as the press is concerned, 
for news is a perishable commodity and to delay its publication, even for a 
short period, may well deprive it of all its value and interest.”129

In Belgium, some courts held that Article 25 of the Belgian Constitu-
tion precluded the prohibition of the publication of information relating 
to comparative tests carried out by a consumer protection association,130 
the publication of information relating to criminal investigations,131 the 
announced publication of a book on sects in Belgium and Luxembourg,132 
or the publication of a book on Flemish misses and models.133 However, 
despite the constitutional prohibition, some judges increasingly imposed 
prepublication restraints, as is evidenced by the number of cases where 
cease-and-desist orders have been issued,134 which have usually been con-
firmed by appeal courts.135 For example, it was held that the publication of 
notes taken by an examining judge (onderzoeksrechter/juge d’instruction), 
i.e., the magistrate examining a criminal case, which had been released fol-
lowing the violation of the secrecy of a parliamentary investigation, could 
be forbidden.136 It was also held that a temporary prohibition to broadcast 
a television show where the television show appears to harm manifestly 
and unnecessarily the honor and the reputation of a plaintiff was justi-
fied.137 

The Belgian Supreme Court partly settled the controversy in the  
Leempoel case138 and considered that the prohibition of censorship only 
applies to judicial interventions prior to any diffusion of a written media 
but does not encompass interim judicial measures which occur after this 
diffusion, which restrict the prima facie abusive use of the freedom of 
expression. In this case, the issue of the magazine in question had already 
been widely distributed. 

It should finally be noted that some of the case law considers that 
since, according to the Belgian Supreme Court, Article 25 of the Belgian 
Constitution does not apply to audiovisual media, nothing prevents the 
adoption of provisional measures preventing the broadcasting of television 
programs.139 
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14. Is a right of privacy recognized (either civilly or criminally)?
The Belgian Supreme Court explicitly ruled that the protection of privacy 
is a legitimate restriction to the freedom of the press.140 Importantly, case 
law also confirms that public persons also have a right to the protection 
of their privacy.141 However, a critical biography of a public person is not 
on its face unlawful if the privacy rights of the person concerned are not 
violated.142 On the contrary, revealing the sexual orientation of the mem-
bers of a music band without their consent constitutes a violation of their 
privacy rights.143

a. What is the definition of “private fact”? 
There is no generally accepted definition of what constitutes a “pri-

vate fact.” As Article 8 of the Convention, protecting a person’s private 
life, has direct effect in Belgium, the interpretation of this provision by 
the ECHR is crucial to determine what constitutes a “private fact” under 
Belgian law. The ECHR has not formulated an exhaustive definition of 
“private life.”144 

However, it is clear that the concept of private life goes further than the 
mere right to privacy in the sense of seclusion. It concerns a sphere within 
which everyone can freely pursue the development and fulfillment of his 
or her personality. It follows from extensive case law of the ECHR that 
the following elements, activities, or measures inter alia concern a person’s 
private life:145 a person’s name146 and forename(s);147 a person’s picture;148 
a person’s physical and moral integrity, including his or her sexual life;149 a 
person’s right to develop relationships with other persons and the outside 
world;150 a person’s sexual life151 and relationships between homosexuals 
and their partners with or without children;152 compulsory medical treat-
ment, including blood and urine tests imposed on prisoners to check for 
drugs,153 compulsory vaccination, dental treatment, TB tests or X-rays for 
children,154 compulsory administering of food;155 a person’s social life: the 
effective enjoyment of a social life which involves the capacity by reason 
of cultural and linguistic familiarity to enter into social relationships with 
others;156 a person’s personal relationships in business contexts;157 the use 
of covert technological devices to intercept private communications; busi-
ness or private conversations by telephone as well as the use of an office 
telephone;158 and the collection of information by officials of the State 
about a person without his consent (e.g., the recording of fingerprinting, 
photography, and other personal information by the police even if the 
police register is secret).

Belgian legal scholars and case law often refer to the case law of the 
ECHR in order to determine what constitutes a “private fact.” In any 
event, in Belgium, a private fact is a very broad concept. Some legal schol-
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ars include the following elements in their list of private facts: sex life, 
marriage and divorce, friendship, illness, religion, health, pregnancy, and 
political preferences. Other legal scholars also mention a person’s physical 
and psychological integrity; moral and intellectual freedom; the right to 
be protected against defamation and the use of one’s name, identity, or 
picture; the right to be protected against taking pictures, recording, taping 
and tape recordings, and the violation of professional secrecy.159 

Finally, reference should be made to the Belgian Law of 8 Decem-
ber 1992 on the Protection of Privacy with regard to the Processing of 
Personal Data on the Protection of Data160 (the “Data Protection Law”) 
that regulates the “processing of personal data.” Under the Data Protec-
tion Law, “personal data” are defined as any information relating to an 
identified or identifiable natural person. A person will be identifiable as 
soon as there is an objective possibility of identifying him or her directly 
or indirectly by any reasonable means (e.g., through a third person, a 
social security number, etc.), be it by the holder of the data or by any 
other person. Conversely, data that do not make the identification of the 
natural person possible (i.e., anonymous data) will fall outside the scope 
of the Data Protection Law. The notion of “processing” is very compre-
hensive. It encompasses any operation or set of operations involving per-
sonal data, whether or not by automatic means, such as the collection, 
recording, organization, storage, adaptation, alteration, retrieval, con-
sultation, use, disclosure by transmission, dissemination or otherwise 
making available, alignment, combination, as well as blocking, erasure, 
or destruction of personal data. The same regime applies to all these uses 
of personal data.

b. Is there a public interest or newsworthiness exception?
It is generally accepted that the privacy rights of persons having a pub-

lic function (e.g., politicians, judges) and persons deliberately looking for 
or attracting public attention are more limited than those of “regular citi-
zens.” According to the ECHR, it is clear that the more public the loca-
tion in which an activity takes place, the more difficult it is for applicants 
to establish that their right to respect for their private life is involved, 
although whether such an activity falls within the concept of private life 
or not must be judged on the basis of the nature of the activity itself.161 
Whether the privacy rights of private persons who become involved in 
public events or matters of public concern or facts which are the object of 
public debate or actual public discussion may be limited is, however, still 
subject to debate.

The absence of protection against press intrusions or the disclosure in 
the media of highly intimate, nondefamatory details of private life has not 
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yet been subject to significant challenge before the ECHR. Some com-
plaints, such as the Irish case where the applicant complained that an in-
surance company took photographs of the applicant outside his house, 
constituted an infringement of the applicant’s private life;162 and the case 
introduced by Earl and Countess Spencer concerning press coverage of 
their private lives,163 have been declared inadmissible for failing to exhaust 
domestic remedies. As noted above, the determination of whether issues 
might arise under private life in relation to press intrusion might be influ-
enced by the extent to which the person concerned courted attention, the 
nature and degree of the intrusion into the private sphere, and the ability 
of diverse domestic remedies to provide effective and adequate redress.

Furthermore, as far as the Data Protection Law is concerned, the pro-
cessing of personal data carried out solely for journalistic purposes or for 
the purpose of artistic or literary expression is exempted from several im-
portant provisions of the Data Protection Law. For example, the prohibi-
tion to process personal data revealing racial or ethnic origin, political 
opinions, religious or philosophical beliefs, and trade-union membership, 
as well as data concerning sex life, health-related personal data, personal 
data relating to judicial and administrative proceedings (Articles 6 to 8 of 
the Data Protection Law) does not apply to journalists. Significantly, this 
information should relate to data that was made public by the person con-
cerned or is closely related to the public character of the person involved 
or the fact to which he or she is involved.

c.  Is the right to privacy based in common law, statute, or consti-
tution?

The right to privacy is based on Article 8 of the Convention (as in-
terpreted by the ECHR), Article 22 of the Belgian Constitution (as in-
terpreted by the Belgian courts), as well as the Data Protection Law (as 
interpreted by the Belgian courts). 

Article 8 of the Convention provides that “everyone has the right to 
respect for his private and family life, his home and his correspondence.” 
It is important to note that the right to respect for these aspects of privacy 
under Article 8 is qualified. This means that interferences by the state are 
permissible, but only if they satisfy the following conditions: any interfer-
ence with the right should be (1) in accordance with the law; (2) in pursuit 
of one of the legitimate objectives spelled out in Article 8(2) of the Con-
vention; and (3) proportionate (i.e., serve a pressing social need).

Similarly, Article 22 of the Belgian Constitution provides that “every-
one has the right to the respect of his or her private and family life, except 
in the cases and conditions determined by law.”164 
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15. May reporters tape-record their own telephone conversations for 
note-taking purposes (not rebroadcast) without the consent of the 
other party?
Yes. It is accepted that reporters may tape-record their own telephone 
conversations for note-taking purposes without the consent of the other 
party.165 Article 314bis of the Belgian Criminal Code imposes important 
criminal sanctions on any person who (1) either deliberately uses any 
equipment, monitors, takes cognizance of, records private communica-
tion or telecommunication, in which he or she does not participate, dur-
ing its transmission, without consent of all persons participating in that 
communication or has this communication monitored, taken cognizance 
or recorded; (2) or with intent to commit one of the criminal offences 
mentioned above, installs equipment or has it installed.166 

Journalists should be advised that if the conversation is confidential in 
character and the other party has explicitly highlighted the confidential 
nature of the conversation, the disclosure of certain facts might give rise to 
tort liability as a breach of confidence.

16. If permissible to record such tapes, may they be broadcast with-
out permission?
Although the case law on this issue is scarce, one court ruled that it is pro-
hibited to broadcast tapes without the consent of the parties involved in 
the conversation on the tape recording.167 In addition, broadcasting tapes 
without the permission of the other party may also constitute a violation 
of copyright.

17. Is there a recognized evidentiary privilege preventing the disclo-
sure of confidential sources relied upon by reporters?
Until recently, Belgium had no specific law protecting a journalist’s sourc-
es. However, journalists in Belgium could invoke Article 10 of the Con-
vention in order to protect their journalistic sources. In its landmark judg-
ment Goodwin v. United Kingdom,168 the ECHR ruled that “without such 
protection, sources may be deterred from assisting the press in informing 
the public on matters of public interest. As a result, the vital public watch-
dog role of the press may be undermined and the ability of the press to 
provide accurate and reliable information may be adversely affected.” 

The protection of journalistic sources under Article 10 of the Conven-
tion is however not absolute. The ECHR has decided that an order of 
source disclosure is possible in certain circumstances, namely if interests 
are involved that are more imperative and more important than the free-
dom of expression. According to the ECHR, it is only when it is “justifi-
able by an overriding requirement in the public interest” that a disclosure 
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order can be assumed to be in accordance with Article 10 §2 of the Con-
vention. Furthermore, the ECHR underlines the idea that limitations on 
the confidentiality of journalistic sources “call for the most careful scrutiny 
by the Court.” 

In De Haes and Gijsels v. Belgium,169 the ECHR applied the right of 
journalists to maintain secrecy of a source in a case in which journalists 
De Haes and Gijsels were held liable for defamation in criticizing some 
members of the judiciary. In its judgment, the ECHR held that Article 
6 of the Convention does not allow national courts to reject an applica-
tion from an accused journalist to consider alternative evidence besides 
the disclosure of the source of information by this journalist if such alter-
native evidence for the proof of the journalist’s statements is available to 
the judiciary. The ECHR ruled that the journalists’ concern not to risk 
compromising their sources of information by lodging the documents at 
stake themselves was legitimate. The rejection of the Belgian courts to ana-
lyze at least the opinion of the three experts, whose reports had prompted  
De Haes and Gijsels to write their articles, was considered a breach of 
Articles 6 and 10 of the Convention.170 

Notwithstanding the protection provided by Article 10 of the Conven-
tion, the Belgian legal framework in relation to the confidentiality of jour-
nalistic sources was not very well developed and gave rise to legal uncer-
tainty. This was again demonstrated in the case initiated by Bourlard and 
NMBS/SNCB, the Belgian national railway company, against De Morgen, 
a Flemish newspaper. Upon request of a director of the NMBS/SNCB, 
two journalists of the newspaper De Morgen were ordered to submit a 
copy of an internal document they had referred to in an article criticizing 
the financial management of the NMBS/SNCB in a project relating to the 
construction of a new railway station for the TGV-line in Liège. On May 
29, 2002, the president of the Brussels Court of First Instance ordered the 
journalists of De Morgen (De Coninck and Vandermeir) to produce a copy 
of the document they referred to under forfeiture of a penalty payment 
of €25 per hour of delay. According to the president, the order could 
not be considered as a breach of professional secrecy of the journalists.  
De Coninck and Vandermeir appealed the order of the president of the 
Brussels Court of First Instance. Referring to the ECHR Goodwin judg-
ment, the judge on appeal decided in favor of the journalists, stating that 
there was a risk that a protected source would be disclosed if the journalists 
had to submit a copy of the document.171 

The existing legal uncertainty was taken away by the adoption of the  
Law on the Protection of Journalistic Sources (the “Law”) on April 7, 
2005.172 Pursuant to Article 2, the Law applies to (1) “journalists” (defined 
as any person “who regularly and directly contributes to the processing, 
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drafting, production or distribution of information to the public through 
a certain medium”); and (2) “editorial staff ” (defined as any person “who 
in the execution of his or her function is obliged to become acquainted 
with information that may lead to the disclosure of a source, regardless 
of whether this happens through the processing, drafting, production or 
distribution of such information”).

Article 3 of the Law provides that journalists and editorial staff have 
the right to refuse disclosing their information sources. Particularly, they 
cannot be forced to provide information, recordings, or documents that 
would, inter alia, reveal: (1) the identity of the source; (2) the nature or 
origin of the information; (3) the identity of the author of the text or 
audiovisual production; or (4) the content of the information or docu-
mentation.

Journalists and editorial staff may only be forced to reveal their sources 
where obliged to do so by a court order. Such a court order may be is-
sued only if (1) the information is necessary to prevent acts threatening 
the physical integrity of one or more persons; (2) it is established that the 
information of the journalist or editorial staff is crucial to prevent these 
crimes; and (3) the information cannot be obtained in any other way.

Body searches, home searches, seizures, and telephone tapping may 
not relate to the data relating to the information sources of journalists or 
editorial staff, unless the aforementioned conditions apply. 

18. In the event that legal papers are served upon the newsroom (such 
as a civil complaint), are there any particular warnings about accept-
ing service of which we should be aware?
Accepting service of legal papers served upon the newsroom is a non- 
issue in Belgium. Article 43 of the Belgian Judicial Code states that per-
sons to whom copies of legal papers are handed should sign the original 
to acknowledge receipt. If the addressee refuses to sign, the bailiff enters a 
note to that effect on the writ. As a result, in all cases, there will be proof 
in writing that the document has been served. 

If a legal paper is served upon the newsroom, it is advisable that the 
company immediately contacts a local attorney-at-law (advocaat/avocat) 
who will (1) verify whether the legal paper is served in accordance with 
the law (e.g., service at a registered office of the company; compliance with 
the requisite minimum period between the service date and the date of the 
introductory hearing; etc.); and (2) represent the company in court.

19. Has your jurisdiction applied established media law to Internet 
publishers? 
As a general rule, it should be noted that the Belgian legal provisions also 
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apply, subject to the private international law rules on jurisdiction and ap-
plicable law, to infringements committed on the Internet. Belgian courts 
have thus already applied the legal provisions on libel, privacy, disparage-
ment, or racism to Internet publishers. 

In a recent case, the Court of First Instance of Brussels held that libel-
ous statements made on the Internet must be deemed to have been made 
in all places where those statements can be received and read and held 
that Belgian courts have jurisdiction to rule upon the matter.173 A similar 
conclusion was reached by the Commercial Court of Mons, which thus 
considered, in application of Article 2 of the Convention of 27 September 
1968 on jurisdiction and the enforcement of judgments in civil and com-
mercial matters,174 that it had jurisdiction to hear the case. In the latter 
case, the Court nonetheless held that Belgian law did not apply, as the 
act which was at the origin of the damage had been accomplished in the 
United States.175

As mentioned above, in order for the provisions on libel contained in 
the Belgian Criminal Code to apply, the sued-upon statements must have 
been made in public (e.g., mailing lists (but not private e-mails), news-
groups, discussion forums, and information on the World Wide Web).

A practical application of the provisions on libel was made in a case 
where the Bishop of Liège and his diocese sought a cease-and-desist order 
against the Raelian sect in order to have the contents of an Internet site 
accusing Catholic priests of being pedophiles removed and to prohibit the 
creation of any other Internet site having a similar content.176 The Court 
of First Instance of Liège thus ordered the defendant as well as the Internet 
hosting service provider to delete the defamatory content from the Inter-
net site and also ordered penalties in case of noncompliance.177 This ruling 
was criticized as it did not distinguish the roles of the protagonists of the 
case: both the author of the Internet site and the hosting service provider 
were condemned. It was argued by some legal scholars that the hosting 
service provider was not actually able to modify the content of the Internet 
site, but could only delete or block access to the litigious Internet page.

Courts and tribunals do not always order the deletion of libelous state-
ments from Internet pages. The Court of First Instance of Brussels con-
sidered it was sufficient to insert, next to the electronic version of the 
complained-upon article, a hyperlink referring the readers to the article 
mentioning the acquitting of the plaintiff.178

Belgian courts have also applied the legal provisions on product dispar-
agement for infringements committed on the Internet. It was thus consid-
ered that a trader having, on its Internet site, a discussion forum on which 
the general public could share its opinion on a competitor, was guilty of 
disparagement.179
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In a ruling of December 22, 1999, the Brussels Criminal Court held 
that racist acts on the Internet amounted to a violation of the laws gov-
erning the press. In this case, an officer of the judicial police was pros-
ecuted for having made racist statements in various Internet discussion 
groups.180 

20. If established media law has been applied to Internet publishers, 
are there any ways in which Internet publishers (including chat room 
operators) have to meet different standards?
As the same legal provisions apply to publishers, whether they operate 
on the Internet or not, it can be considered that Internet publishers or 
chat room operators do not have to meet different standards than other 
publishers.

However, the Belgian Law of 11 March 2003 on Certain Legal As-
pects of the Services of the Information Society (the “Law on Electronic 
Commerce”)181 provides immunity for hosting service providers if certain 
conditions are fulfilled. Article 20 of the Law on Electronic Commerce 
provides that a hosting service provider is not liable for information con-
tained on Internet sites which it hosts, subject to the conditions that (1) 
it does not have knowledge of the illegal activity; (2) it acts promptly to 
render access to the information impossible or to remove the information, 
if ordered to do so by the public prosecutor.

It has also been held that a violation of the laws governing the press 
committed on the Internet should be considered as a “continuing offense” 
(voortdurend misdrijf/délit continu), as long as the statement in contention 
is easily accessible to any person surfing the Internet to find information 
on particular topics. Moreover, libelous statements which have been made 
in Internet discussion forums are archived and can thus easily be accessed 
with the use of search engines and hyperlinks. Such qualification as a “con-
tinuing offense” mainly has a bearing on limitation periods, the expiry of 
which precludes any criminal prosecution. 

21. Are there any cases where the courts enforced a judgment in libel 
from another jurisdiction against a publisher in your jurisdiction?
We are not aware of any cases where Belgian courts enforced a judgment 
in libel from another jurisdiction against a publisher in Belgium.
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Introduction to the
United Kingdom Legal System

The United Kingdom has three distinct legal jurisdictions: Scotland, 
Northern Ireland, and England and Wales. Although there are subtle dif-
ferences among the three independent judicial systems, they share much 
of the same common law. This introduction will focus on fundamental 
court structure in England and Wales. The Scottish and Northern Ireland 
systems are similarly structured with separate branches for criminal and 
civil actions. Each branch has a trial court, known as county courts or high 
courts, appellate courts, magistrate courts, and a house of lords.

New laws in the UK common law system originate from either Parlia-
ment or common law through judicial decisions. Parliament, composed of 
the House of Commons and the House of Lords in a bicameral structure, 
has authority to pass various Acts of Parliament, also called statutes, to cre-
ate new laws. Case law cannot overrule statutory law; however, case law does 
serve as a practical tool for determining contemporary application or en-
forcement of a statute. The hierarchical structure of the British court system 
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demands that all lower courts must abide by any higher court’s ruling. 
Civil actions, depending on the financial magnitude of the claim and 

the societal implications of the legal issue at hand, are initially heard in  
either a County Court or a High Court. County Courts, dispersed in 
counties throughout the country, are used to hear claims of marginal fi-
nancial value or type of legal issue. County Court decisions are binding 
solely to the county of that particular court; however, parties may appeal a 
County Court decision, on questions of law only, to the Court of Appeal 
in the civil division. Appeals are then heard in the House of Lords—the 
highest court of appeal in England and Wales. 

Criminal actions are handled in a similar fashion; less serious cases are 
heard in magistrate courts and are decided by magistrates with limited 
sentencing powers. More serious cases are sent to a higher crown court and 
are tried by a more established high court judge with a jury. Appeals from 
a magistrate court can go to a high court and appeals from the high court 
must go to the House of Lords.

1. What is the locally accepted definition of libel?
Libel occurs when a defamatory statement is published about someone, in 
written or some other permanent form, or broadcast. A defamatory state-
ment is simply one that damages a person’s reputation or makes others 
think less of him. It is possible for text, still or moving pictures, headlines, 
photographs, cartoons, jokes, and illustrations to be defamatory. 

2. Is libel-by-implication recognized, or, in the alternative, must the 
complained-of words alone defame the plaintiff ?
English law recognizes that, whereas some statements are not defamatory 
on their face or in their ordinary meaning, they may still carry discredit-
able implications to those with special (as opposed to general) knowledge, 
and thereby convey a defamatory imputation. 

To cite a popular illustration, to say that someone was seen entering a 
particular house may be perfectly innocuous in its ordinary meaning, but 
would contain a defamatory imputation for anyone who knew that house 
to be a brothel. This is libel “by innuendo.” 

3. May corporations sue for libel?
Corporations and companies may sue for defamation but only for statements 
which damage them in their trade or business reputation. Partnerships and 
LLPs may also sue. Local authorities cannot. Trade unions and most unincor-
porated associations cannot sue for libel, but their members can. 

It has become increasingly common, e.g., for senior executives respon-
sible for the actions of a corporation to sue as its proxy.
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4. Is product disparagement recognized, and if so, how does that dif-
fer from libel?
Where statements focus on the product, rather than on the actions of the 
producer, manufacturer, or supplier, there is less chance of a claim for libel. 
However, a claim may lie for malicious falsehood for product disparage-
ment or “slander of goods.” Such actions are rare and difficult. The pro-
ducer has to prove a heavy burden: that the statement was false (contrast 
libel actions where falsity is presumed by law) and the maker of the state-
ment was malicious (in other words, he made the statement knowing it to 
be false or recklessly published the statement); and the publication must 
cause financial loss or be likely to cause such loss.

5. Must an individual be clearly identified (by name or photograph) 
to sue for libel? Can a group of persons sue for libel, even though not 
named?
A person may bring a libel action if it is possible to identify an individual 
who is not named in a defamatory statement, but is discernable from the 
context in which the statement appears. Examples are photographs, clues 
given about the individual, or other information which tends to lead read-
ers to identify the individual. The legal test is an objective one: whether 
reasonable readers would understand the statement to refer to the indi-
vidual concerned (even where there are a number of other persons who 
might also be identified by the statement).

It is also possible to wrongly or unintentionally identify individuals 
who reasonable readers could conclude was the subject of the article. In 
the famous fictional story about Artemus Jones who was said to enjoy 
gambling, horse racing, and the company of French prostitutes, Jones was 
misidentified for a real-life Welsh Baptist who was most virtuous.

6. What is the fault standard(s) applied to libel? 

a.  Does the fault standard depend on the fame or notoriety of the 
plaintiff ?

The law holds that a uniform standard of fault applies to Claimants re-
gardless of their fame or notoriety or whether they are generally perceived 
as good or bad persons. It is presumed that the Claimant has a good repu-
tation. Practice may present a slightly different picture, however, because 
most libel actions are before juries who, when faced with someone who is 
famous, may have a difficult task in divorcing their own preconceptions 
about the celebrity from the facts at issue. Conversely, in extreme and rare 
cases, it might be reasonable to adduce evidence that a person has a bad 
reputation.
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In relation to damages, the tendency is toward larger damages awards 
for celebrities than for ordinary people, and for derisory awards (e.g., £1) 
for Claimants who win—technically—but whose conduct finds disap-
proval with the jury. 

b.  Is there a heightened fault standard or privilege for reporting 
on matters of public concern or public interest?

Absent the sort of constitutional protection afforded by the First 
Amendment to the U.S. Constitution, English law has evolved in case law 
to a point where it can best be summarized as follows: Where matters of 
public interest are reported and the media has a legitimate duty/interest 
in doing so and the recipient has a corresponding duty/interest in receiv-
ing it, the report may attract the protection of the defense of “qualified 
privilege” where it satisfies the nonexhaustive criteria which were set out 
by the House of Lords in 1999 in the leading case of Reynolds v. Times 
Newspapers Limited.1 

Those criteria are: 
1.  The seriousness of the allegation. The more serious the charge, 

the more the public is misinformed and the individual harassed by 
the adverse impact on them if the story turns out to be false. Thus, 
the more serious the allegation, the more weighty the reporter’s 
responsibility to be correct.

2.  The nature of the information, and the extent to which the 
subject matter is a public concern. The more important the story 
is to the public’s welfare, the more leeway for error will be granted.

3.  The source of the information. Some sources have no direct 
knowledge of events. Some have their own axes to grind, or are 
being paid for their stories. The credibility of the source, and the 
reporter’s efforts to ascertain that credibility, will be examined.

4.  The status of the information. The allegation may have already 
been the subject of an investigation which commands respect.

5.  The steps taken to verify the information. Fact-finding, research, 
interviews, and investigation all combine to convince a judge that 
the qualified privilege should be applied.

6.  The urgency of the matter. Whereas news is viewed by some as 
a perishable commodity, courts are less likely to be swayed by ur-
gency arising from press-competitive pressures and more likely to 
be convinced by the public’s immediate need for the information.

7.  Whether comment was sought from the claimant. He may have 
information others do not possess or have not disclosed. An ap-
proach to the claimant may not always be necessary. As a practical 
tip, because much litigation now centers on this area, it is often 
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useful to have proof of contact and the matter put to the target, 
as well as showing that the target has a reasonable opportunity to 
inform himself, respond meaningfully, and that response should be 
fairly included in the article.

8.  Whether the article contained the gist of the claimant’s side of 
the story. Stories that unfairly edit a denial of wrongdoing may be 
found libelous.

9.  The tone of the article. A newspaper can raise queries or call for an 
investigation. It need not adopt allegations as statements of fact.

10. The circumstances of the publication including the timing.

This is sometimes known colloquially as the defense of “responsible jour-
nalism.” UK media defendants are faced with considerable legal presump-
tions to overcome at trial: both falsity and damage are presumed by law. 

Truth (called “justification”) is an absolute defense. In cases where an 
error has been made, or proving the truth is impossible, once a claimant 
has proved the words to be defamatory and to refer to him, the onus falls 
on the media defendant to prove that it acted “responsibly” (by reference 
to the above Reynolds criteria). 

Of course, substantial evidential difficulties can be faced. For example, 
where the media has relied upon confidential sources, it is impossible to 
prove the reliability of those sources without compromising that confi-
dence in some way. There is a perception that the Reynolds Qualified Privi-
lege is aimed at protecting investigative journalism rather than tabloid 
sensationalism, but very frequently it is investigative journalists who need 
to rely on confidential sources. 

7. Is financial news about publicly traded companies, or companies 
involved with a government contract, considered a matter of public 
interest or otherwise privileged?
Owing to the importance of financial news to markets, this information 
will usually be of public interest, although there is little decided case law on 
the point. Such publications may fall within the protection afforded by:

1.  Statutory qualified privilege which extends to “fair and accurate” 
reports of: public meetings; proceedings at general meetings of UK 
public companies; copies of documents circulated to members of 
public companies in the UK/Channel Islands or Isle of Man and 
any findings or decisions by certain trade/business/industry/profes-
sional associations. Note that for this privilege to attach, the pub-
lication must not be prohibited by law or be malicious, and the 
subject matter must be of public concern. 

2. Reynolds Qualified Privilege (described in Question 6b. above).
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8. Is there a recognized protection for opinion or “fair comment” on 
matters of public concern?
The defense of fair comment protects statements of opinion or comment 
on matters of public interest. The defendant must be able to prove, in 
order to fall within this protection: that the statement was indeed com-
ment (and not a statement of fact); that there is sufficient factual basis 
for the comment, i.e., the comment must be based on facts which are 
substantially true; that the comment is one which an honest person could 
hold (an objective test); and that the subject matter is of public interest. 
Fair comment will not apply if a claimant can prove the source, author, or 
publisher was malicious.

9. Are there any requirements upon a plaintiff, such as demand for 
retraction or right of reply, and if so, what impact do they have?
No such steps are prescribed. It is for the claimant to specify to the defen-
dant what remedies he is seeking, depending on the circumstances. Pursu-
ant to the Pre-Action Protocol for Defamation, he must set out clearly the 
remedies he seeks when he first complains. Typical remedies sought are 
for publication of an apology and retraction (form and prominence to be 
agreed); an undertaking not to repeat the same or similar allegations; re-
moval of an offending publication from a Web site; payment of damages; 
and payment of the claimant’s legal costs.

There are currently legislative moves afoot to introduce a statutory 
right of reply. The practical difficulties with regard to implementation are 
presently proving most complex.

10. Is there a privilege for quoting or reporting on:

a. Papers filed in court?
Privilege will apply to documents filed at court which are “publicly 

available,” e.g., the claim form, pleadings (now known as “statements of 
case”), and witness statements which have been read by the judge in a 
public hearing, judgments, and court notices.

In the case of any other documents concerned in the litigation (such 
as papers drafted by litigants but not read by the judge) which do not fall 
into the above category, anyone who publishes their contents will be taken 
to have repeated any defamatory statements within them and may be vul-
nerable to a libel claim.

Absolute privilege attaches to statements made in “fair, accurate and 
contemporaneous” reports of judicial proceedings in open court in the 
United Kingdom. 

Very limited documents are available directly from the Court Office. 
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Increasingly, however, Masters (Junior Judges) are permitting journalists 
access to the Court file if they first explain their reasons for requesting it.

b. Government-issued documents?
Same as above.

c. Quasi-governmental proceedings? 
Statements made by one officer of state to another in the course of 

duty are protected by privilege, as are “fair and accurate” copies/extracts/
reports of: any register kept by statute; government publications; matter 
published by international organizations and conferences; notices from 
governments; local authority meetings; inquiries, public meetings, par-
liamentary papers and proceedings; company meetings; and association 
meetings.

11. Is there a privilege for republishing statements made earlier by 
other, bona fide, reliable publications or wire services?
No. Anybody republishing or repeating defamatory statements will be 
treated for the purposes of a libel claim to have made those statements 
himself. It is no defense to say you were merely repeating what you had 
been told, however reliable or reputable the source. Similarly, it will not 
aid a journalist to sprinkle a piece with words such as “allegedly” or “it is 
claimed”; he will be taken to have said the words himself.

12. Are there any restrictions regarding reporting on:

a. Ongoing criminal investigations?
In terms of libel, in reporting criminal investigations and prosecutions, 

publishers should at all times have regard to the laws of libel. However, 
UK law is well-known for restrictions of what reporters may or may not 
publish from court proceedings. At the heart of these “Contempt of Court” 
rules is the avoidance of publications that “create a substantial risk that the 
administration of justice will be seriously impeded or prejudiced.” This is 
usually directed at the press prejudicing a jury by introducing facts or mate-
rial not yet offered into evidence at trial that if publicized, would prejudice 
that trial.

This is a strict liability offense. The journalist’s intention is irrelevant 
and is not dependent on there being a specific court order in place. 

In relation to criminal investigations, potential liability for contempt 
applies from when the proceedings become “active,” meaning when a 
summons for the defendant’s arrest is issued by a Court, or when the de-
fendant is charged.
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b. Ongoing criminal prosecutions?
Such risk of liability continues through the criminal prosecution and 

comes to an end when a defendant is acquitted or sentenced, or the action 
is otherwise discontinued. Serious prejudice is likely to arise from publica-
tion of the following matters: a defendant’s previous convictions or details 
of his bad character; suggestions that a witness is unreliable; and details of 
evidence likely to be contested at trial. Note that revealing similar fact evi-
dence is a particularly fraught area, especially the closer you get to trial.

In addition to the general rule above, under section 4(2) of the Con-
tempt of Court Act 1981 a court may specifically order that publication of 
any report of the proceedings may be postponed if it appears necessary to 
avoid substantial risk of prejudice to the administration of justice in those 
proceedings or any other proceedings pending or imminent. These orders 
are general in nature, that is, they are directed to the press at large and not 
to specific publications. 

In practice, section 4(2) orders are often made to prevent the media 
from reporting on a particular piece of evidence which the judge in a libel 
case does not believe should be put before the jury. Such an order will as 
a rule be posted on the court door and notice-board for the attention of 
reporters attending.

Committal proceedings: Under the Magistrates’ Courts Act 1980, re-
ports of proceedings in which magistrates’ courts commit an accused for 
trial and remand hearings, may only cover the barest essentials, namely 
the accused’s name, address, the charges, any decision to commit, and 
arrangements for bail. Background information about the crime alleged 
should be kept distinct from any report of the proceedings. An accused 
may request reporting restrictions be lifted, but this is rare in practice. 
The reporting restrictions applied to the committed proceedings cease if 
the magistrates decide not to commit, or if they proceed to try the case 
themselves, or when the Crown Court trial itself is concluded.

Reporting of sexual offenses and young persons: Publishers must 
comply with statutory provisions, punishable by criminal sanction, pro-
hibiting the identification of victims of certain sexual offenses such as 
rape, and the identification of young persons (under 18) in proceedings in 
which they are either a defendant or witness.

Liability for prosecution costs: In a relatively recent development, 
the Courts Act 2003 empowers courts to impose costs upon third parties 
such as the media where there has been serious misconduct (whether or 
not amounting to Contempt of Court) by the media organization and 
where the court considers it appropriate. This provision was introduced 
after reporting by the Sunday Mirror led to the aborting of a criminal 
trial involving a number of Leeds footballers (R v. Woodgate and others),2 
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necessitating a re-trial and where wasted costs were estimated at about £1 
million. The media organization would potentially be liable for the wasted 
costs of the prosecution, defense, and court administration costs.

c. Ongoing regulatory investigations? 
No specific restrictions apply but, as above, reporters must keep in 

mind the law of libel. Objectivity and balance in a story, rather than the 
taking of sides, are paramount if a publisher is to successfully raise the 
protection afforded by qualified privilege.

d. Ongoing civil litigation, or other judicial proceedings?
Contempt of Court is a possibility. Civil proceedings become “ac-

tive” when a matter is set down for trial (usually about halfway through 
the litigation process) and ends on judgment or discontinuance. How-
ever, in reality it is unlikely that in civil cases heard by a judge alone there 
will be a risk of strict liability contempt; judges are almost invariably 
presumed to be above influence by the media. However, jury trials are 
commonplace in libel actions and the media certainly needs to keep an 
eye on contempt of court in covering these.

Except where judgment or proceedings are held in open court, it is 
a contempt to reveal reports of proceedings relating to children, family 
cases, mental health, national security, secret processes, and inventions or 
where there is a specific court order based on some proper source—note 
this is not an unencumbered freestanding right.

Civil Procedure Rules: These rules govern the conduct of civil litiga-
tion and forbid parties from using for any purpose other than the litiga-
tion itself documents and witness statements disclosed by the parties. If 
the media come into possession of any such documents, great care needs 
to be exercised. Publication of such documents could amount to Contempt 
of Court where the documents or witness statements have not been read 
by the judge in a hearing in open court. The same applies to any pleadings 
which are not on the public court file. Thus, publishers should contact 
local counsel prior to basing reports on such documents.

13. Are prior restraints or other prepublication injunctions available 
on the basis of libel or privacy, and if so, what are the standards for 
obtaining such relief ? 
Yes, although there is a general rule against “prior restraint.” Applications 
for prepublication injunctions on the basis of libel are very seldom suc-
cessful because they can be defeated if the media organization asserts that 
it will defend any libel claim with a defense of truth/justification, or any 
other substantive defense such as fair comment or privilege. If a publisher 
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has an arguable defense, the publication will not be restrained no matter 
how damaging the allegations may be: the Claimant may always seek dam-
ages after the publication.

As a general rule, the courts will be exceedingly slow to make inter-
im restraint orders where the applicant has not satisfied the court he will 
probably (“more likely than not”) succeed at trial on privacy grounds. A 
number of considerations apply. Applications for injunctions arising out 
of privacy issues follow the general rules set out in the American Cyanamid 
case,3 requiring the following criteria to be satisfied: there must be a seri-
ous issue to be tried which has some prospect of success at trial; the bal-
ance of convenience must favor the applicant; if at this stage the parties are 
equally balanced, the court will permit the status quo to prevail; or, should 
none of these tests succeed, the court will consider the merits of the case. 
Following the case of Cream Holdings v. Banerjee,4 the court must be satis-
fied that the claimant has established that it is “likely” that the publication 
should not be allowed and that this threshold test was “a real prospect of 
success, convincingly established.” 

14. Is a right of privacy recognized (either civilly or criminally)?
Following the enactment of the Human Rights Act 1998 which enshrines the 
“right to respect for private and family life” (Article 8), the established com-
mon law cause of action in breach of confidence has developed into a mod-
ern concept of “misuse of private information” or “unjustified publication of  
personal information,” now known colloquially as breach of privacy.

a. What is the definition of “private fact”? 
No specific definition exists of “private fact” or “private information.” 

b. Is there a public interest or newsworthiness exception?
In Naomi Campbell v. Mirror (2002),5 a breach of privacy was found 

after the tabloid published details of the supermodel’s attendance at meet-
ings of Narcotics Anonymous, accompanied by a photograph of her leaving 
a drug rehabilitation clinic. The court held that the photograph disclosed 
private facts (in this case medical information) about the model. It is sug-
gested that a prudent approach by the media would involve: identifying 
each element of arguably private information in the proposed publication; 
deciding whether in relation to each such element the subject of the article 
would have a reasonable expectation of privacy; considering whether in 
the case of any such element there is a public interest justification for the 
proposed publication (such as the correction of a false denial or disclosure 
of crime or other serious wrongdoing); in relation to any element where 
there is no public interest justification weigh the value of the free speech 
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right against value of the privacy right. In the case of photographs, which 
have a particularly intrusive quality, these should be considered separately 
from the story by reference to the above criteria.6 

The European Court of Human Rights decided in the 2004 Princess 
Caroline case7 that there had been unauthorized publication of photo-
graphs of an everyday princess engaging in ordinary activities in public 
places. The ECHR held that the commercial interest of the press in pub-
lishing the photos had to yield to Princess Caroline’s right to effective pro-
tection of her private life. This decision will have to be taken into account 
in future English cases in this area.

Examples of cases where “private facts” or “private information” have 
been at issue:
•  Beckham v. MGN (2000)8—injunction granted: photographs of 

the interior of a footballer’s house.
•  A v. B (2002)9—injunction granted but overturned on appeal: de-

tails of a married footballer’s affairs with two women.
•  Theakston v. MGN (2002)10—injunction refused: written details 

of a night spent at a brothel by a television presenter. Injunction 
granted in relation to photographs of those same activities. Pictures 
are considered to be more intrusive and more likely to be subject to 
injunction.

15. May reporters tape-record their own telephone conversations for 
note-taking purposes (not rebroadcast) without the consent of the 
other party?
In theory, the United Kingdom is a one-party consent state, but EU legis-
lation (Data Protection Acts and Regulation of Investigating Powers Act) 
has now effectively made this into a two-party consent state on pain of 
criminal sanction. 

16. If permissible to record such tapes, may they be broadcast with-
out permission?
The use of such one-party tapes may present a possible issue with breach 
of confidence if:

1.  the information broadcast/published “has the necessary quality of 
confidence” (e.g., is private and secret); and

2.  the source imparted the information in circumstances where, or 
where by making it clear, there would be a duty of confidence (e.g., 
an employee giving information confidential to his employers; or 
evidence disclosed in litigation or official secrets); and

3.  there has been unauthorized use of that information to the detri-
ment of the person who communicated it.
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17. Is there a recognized evidentiary privilege preventing the disclo-
sure of confidential sources relied upon by reporters?
Section 10 of the Contempt of Court Act 1981 provides some limited 
protection for journalists to protect their confidential sources: “No court 
may require a person to disclose, nor is any person guilty of contempt of 
court for refusing to disclose, the source of information contained in a 
publication for which he is responsible, unless it is established to the satis-
faction of the court that disclosure is necessary in the interests of justice or 
national security, or for the prevention of disorder or crime.” In practice, 
the journalists’ statutory protection is rarely challenged as it was reinforced 
by the European Court of Human Rights decision of Goodwin v. UK.11

The Police and Criminal Evidence Act (PACE) 1984 sets out the cir-
cumstances in which the police may apply to a judge, and a judge may 
grant disclosure of journalistic material. Before making an order, a judge 
has to be satisfied that: there are reasonable grounds for believing that 
a serious arrestable offense has been committed; the evidence would be 
admissible and of substantial value; other methods to obtain the material 
have failed or are bound to fail; and that disclosure would be in the public 
interest.

Because failure to obey a court order is punishable by a contempt 
charge, reporters facing such demands should contact local counsel im-
mediately.

18. In the event that legal papers are served upon the newsroom (such 
as a civil complaint), are there any particular warnings about accept-
ing service of which we should be aware?
Strict procedural rules govern the service of papers commencing legal pro-
ceedings (e.g., a claim form, previously known as a writ), requiring service 
on either the registered office within the jurisdiction of the media com-
pany or on solicitors who act for the company and who have confirmed 
expressly that they have instructions to accept service. There may be valid 
and fundamental legal points to be raised in relation to the validity of ser-
vice and a newsroom should not carelessly accept service of a claim; there 
is no obligation to do so.

An injunction is a mandatory court order requiring compliance under 
pain of fine or imprisonment, and is therefore a very different matter. It 
would be foolhardy in the extreme for a newsroom to ignore or reject an 
injunction which it receives as it will be taken to have been served with 
the injunction, and therefore have knowledge of its contents, from the 
moment it receives the document, even if it receives the injunction by way 
of a report from, e.g., a wire service. No longer do claimants have to serve 
each and every newsroom directly.
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19. Has your jurisdiction applied established media law to Internet 
publishers? 
Yes, especially in the areas of libel and confidential information. Recent 
reported libel cases involving publication on the Internet include the fol-
lowing: Yousef Jameel v. Dow Jones & Co Inc (2005 Court of Appeal)12 
(lawsuit brought on only five Internet hits held to be an abuse of process); 
Don King v. Lennox Lewis (2004 Court of Appeal)13 (whether England was 
the correct forum in respect of defamation on the Internet); Richardson v. 
Schwarzenegger (2004 Queen’s Bench Division)14 (liability for republica-
tion in respect of a publication on the Internet, and forum conveniens); 
Hewitt & Others v. Grunwald & Others (2004 QBD)15 (application to 
strike out a defense of qualified privilege failed in circumstances where 
publication of the press release was complained of on the Internet); Vas-
siliev v. Frank Cass & Co Ltd (2003 QBD)16 (whether the defendant was 
protected by common interest privilege where there was publication on 
the Internet); Godfrey v. Demon Internet Ltd (1999 QBD)17 (defendant 
was allowed to show other postings in news groups in mitigation of dam-
ages).

Confidential Information cases on the Internet in England include:  
J K Rowling v. Persons Unknown (2003 High Court)18 (injunction granted 
restraining publication by the world at large of stolen Harry Potter manu-
scripts); Covance Laboratories v. J (2003 Chancery Division)19 (whether 
Internet publication defeated a claim in confidence); Attorney General 
v. Times Newspapers Ltd (2001 Court of Appeal)20 (whether a publisher 
should be required to obtain prior approval from the Attorney General 
before publishing material which might be damaging to national security 
even where the information was already in the public domain as a result 
of Internet publication).

20. If established media law has been applied to Internet publishers, 
are there any ways in which Internet publishers (including chat room 
operators) have to meet different standards?
Generally the same standards apply as apply to publications in other 
forms, but an Internet service provider (ISP) may be able to avail itself of 
the safe-harbor defense of “unintentional publication” under Section 1 of 
the Defamation Act, 1996, where the ISP can show it was not author of 
the defamatory statement, that it took reasonable care in relation to the 
publication, and that it did not know, or had no reason to believe, that it 
had caused publication of a defamatory statement. 

Following the Godfrey v. Demon Internet case (see Question 19 above), 
it seems that the prudent course for ISPs is that once they receive a com-
plaint, they should consider temporarily removing the offending material 
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immediately or they risk not being able to avail themselves of the unin-
tentional publication defense. In practice, many ISPs ask for an indemnity 
from the Claimant to abide the event of wrongful removal. 

21. Are there any cases where the courts enforced a judgment in libel 
from another jurisdiction against a publisher in your jurisdiction?
This issue has arisen only rarely because of the ease with which reciprocal 
enforcement can be recognized by treaties among Commonwealth States 
and also among E.U. States.

It is possible to register money judgments from any jurisdiction which 
meets the UK’s basic procedural standards. It is not possible to register 
foreign injunctive orders without commencing separate proceedings.

In any event, given that London is notoriously the “libel capital of the 
world” and a claimant-friendly environment in which to sue, most claim-
ants come to the English courts to sue in the first place.
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Introduction to the French Legal System
The French legal system, adhering to the principles of civil law, uses 
courts of fi rst instance, appeals courts, and a court of last resort to resolve 
both civil and criminal actions. Proceedings are traditionally heard by a 
panel of magistrates, the parties being generally represented by attorneys 
that assist the plaintiff and/or defendant. With the notable exception of 
divorce and juvenile proceedings, all trials are open to the public.

Magistrates govern and enforce the French judicial system. The two 
kinds of magistrates are sitting magistrates and standing magistrates. Sitting 
magistrates serve as judges and deliver verdicts; standing magistrates repre-
sent state and public interests, prosecute criminal offenses, and ensure eq-
uitable and consistent enforcement of state law. Magistrates are assisted by 
clerks and ushers who record the verdict and ensure the sentence is served. 

Civil and criminal actions, although handled in different courts, have 
similar progressions in the French system. Civil actions are initially tried 
in a court of fi rst instance (tribunaux de grande instance). The proceedings 
are dominated by written submissions by the attorneys, and a verdict is 
often announced, in writing, by the panel of magistrates serving as judges 
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many weeks or months after the trial. Verdicts can be re-evaluated by an 
appeals court (Cour d’Appel) and at the highest court, the Court of Cas-
sation (Cour de Cassation). Unlike the civil tribunaux de grande instance, 
criminal tribunals, designated to hear criminal offenses, are organized into 
three groups. Police tribunals hear petty offenses, tribunaux correctionnels 
hear mid-level crimes, and the cour d’assises hear the most serious offenses. 
An appeals court, and possibly the Court of Cassation, can re-evaluate the 
tribunal court’s decision.

1. What is the locally accepted definition of libel?
Libel, and more generally defamation (French law does not distinguish 
between libel and slander), is statutorily defined as “any allegation or im-
putation of a fact which is contrary to honor or to the consideration in 
which is held a person or an institution.”1

Defamation is an offense and as such is actionable in the criminal 
courts, but the plaintiff may choose to bring his action exclusively in the 
civil courts. The essential elements of the offense are:

1. the making of a defamatory statement; 
2. the publication of that statement;2 and 
3. the identification of the plaintiff as the person defamed.

1. The Defamatory Statement
The complained-of words must be such that they constitute a factual al-
legation as against the plaintiff or the imputation of a fact3 to the plaintiff 
that is contrary to “honor” or is such that it injures the “consideration” in 
which that person is held by the community.

“Honor” is a concept common to all men and consists of the notion 
that one’s conduct conforms to moral standards. A man of honor is one 
who accomplishes his duties and acts according to his conscience. “Con-
sideration” is the respect and esteem in which one is held by the commu-
nity. To defame is to impute or allege conduct that is contrary to honor 
or that will damage someone’s consideration. In general, defamation tends 
to involve charges that fall within the following categories: accusation of 
a crime; sexual impropriety or immoral behavior; disgraceful behavior; 
bankruptcy, financial irresponsibility, or dishonesty; or professional mis-
conduct in one’s business.

2. Publication
“Publication” means that the defamatory statement must have been made 
public. According to Section 23 of the Law of 29 July 1881, defama-
tion is actionable if the defamatory statement was made orally in a public 
speech or declaration, or in print through the use of words, engravings, 
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sketches, drawings, and generally any form of image, and was made public 
through any medium of mass communication including through the sale 
and distribution of printed material (e.g., books, newspapers, magazines), 
billboards, or any other support of the voice or images (e.g., radio, cinema, 
television, Internet).

3. Identification
The complained-of words must identify the plaintiff or be such that the 
plaintiff is identifiable. For example, if the complained-of words concern 
a small number of people, none of whom are identified individually in 
the statement but all of whom are nonetheless identifiable, then all those 
persons which form the group are entitled to act against the defendant. 
Such would be the case, say, of a statement to the effect that “the Board of 
Directors of Company X agreed with the CEO’s decision to pay a kick-
back to the president of West Africa in order to obtain the contract for the 
construction of the capital’s subway system.”

2. Is libel-by-implication recognized, or, in the alternative, must the 
complained-of words alone defame the plaintiff ?
Defamation is actionable even if the words in and of themselves are not 
libelous but, put in context, become defamatory.

3. May corporations sue for libel?
Yes.

4. Is product disparagement recognized, and if so, how does that dif-
fer from libel?
No, unless the denigration of a product is a means of injuring someone’s 
reputation (e.g., “Butcher X’s meat is rotten” can be defamatory for the 
plaintiff because it implies that Butcher X sells rotten meat, which is a 
statement that can damage his reputation). 

However, whereas product disparagement in and of itself is not action-
able as defamation, it can give rise to a civil action in tort between competi-
tors on the basis of the theory of unfair competition. A medium that would 
publish or make public a denigrating statement by an economic operator of 
his competitor’s goods would be actionable on the same grounds.4 

5. Must an individual be clearly identified (by name or photograph) 
to sue for libel? Can a group of persons sue for libel, even though not 
named?
The plaintiff must be identified by name, photograph, or drawing or be 
identifiable (see discussion in Question 1 above). Group libel is possible 
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in France. If a statement concerns a group of persons who are identifiable 
as a result of their membership in the group (e.g., the Town Council of 
City A, or the Board of Directors of Company X), then all can act against 
the defendant. The theory of par ricochet also allows a cause of action to 
lie when the unnamed plaintiff is closely associated with the subject of the 
story in such a manner that the story evokes his image in the mind of the 
reasonable reader.

6. What is the fault standard(s) applied to libel? 
Defamation is an offense so in principle it requires that the plaintiff dem-
onstrate that the defendant acted in bad faith (i.e., with the knowledge 
that his statement was defamatory). However, Article 35bis of the Law of 
29 July 1881 has instituted a notable exception to this principle of French 
Criminal Law by providing that the defendant’s bad faith shall be pre-
sumed. The plaintiff only has therefore to establish the material elements 
of defamation. 

a.  Does the fault standard depend on the fame or notoriety of the 
plaintiff ?

No.

b.  Is there a heightened fault standard or privilege for reporting 
on matters of public concern or public interest?

There is no heightened fault standard from the perspective of the 
plaintiff (i.e., the fact that the plaintiff is a public figure does not place 
additional burden on the plaintiff or provide defenses). 

However, when reporting on matters of public interest or concern, cer-
tain defenses will be more readily available to the defendant. For example, 
truth of the defamatory statement is a defense that is available in most 
libel cases except, inter alia, when the facts alleged or imputed as against 
the defendant concern his privacy. Privacy will however be construed more 
restrictively when the defendant is a public figure. Matters that concern, 
e.g., a person’s finances are generally considered to fall within the scope of 
privacy. Truth is therefore not an admissible defense in such an instance. 
But truth will be admitted as a defense if the defendant is a public figure 
where the aspects of his personal financial situation could have a bearing 
on the way that person will deal with public funds. Aspects of his intimacy 
(e.g., the existence of a liaison or the plaintiff ’s sexual preferences, etc.) will 
remain outside the scope of the exceptio veritatis defense. 

Notwithstanding, good faith is a defense upon which the defendant 
in that situation could rely. Good faith will be more readily admitted by 
the courts when, for example, the issues at stake concern matters of public 
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interest. The courts will acquit the defendant on that basis provided that 
the journalist had at least carried out a basic verification of the information 
from the source (which is a duty of the journalist). 

It should also be noted that in French procedure, proving the truth of 
defamatory allegations, reporters may only rely upon material that they had 
actually acquired prior to publication. They may not use material learned 
through investigation after publication to justify the sued-upon article.

7. Is financial news about publicly traded companies, or companies 
involved with a government contract, considered a matter of public 
interest or otherwise privileged?
There is no particular privilege in relation thereto, but to the extent the 
information is of public concern, the defendant will be more readily ad-
mitted in his good faith defense.

8. Is there a recognized protection for opinion or “fair comment” on 
matters of public concern?
To some extent, yes. An opinion is not as such actionable as a defamation. 
But there is a fine line between an opinion expressed by a journalist as to, 
say, the way a person manages his business and defamation. Any factual 
allegation of impropriety in the management of a business, for example, 
would exceed the limits of fair comment or opinion.

9. Are there any requirements upon a plaintiff, such as demand for 
retraction or right of reply, and if so, what impact do they have?
The Law of 29 July 1881 provides for a “right of response” which is avail-
able to any person whose name was cited in an article or television pro-
gram.5 This right of response is open to all persons whose name was cited, 
irrespective of whether the statements made in relation thereto are de-
famatory or not. 

This right must be exercised within the three months which follow the 
first publication of the relevant person’s name. It takes the form of a letter 
sent to the “director of publications”6 requesting an insertion of its content 
at the same place and in the same font as those of the initial article. The 
“director of publications” is not entitled to refuse the request except if it 
exceeds the statutory length, is not in relation to the initial article (i.e., is 
not truly a response to the article), is defamatory in its content, or is such 
that it implicates third parties or the journalist. An illegitimate refusal or 
failure to print the response at the same place and in the same font as the 
initial article constitutes an offense that is actionable by the plaintiff.

The Law of 29 July 1881 does not provide that the plaintiff address 
a demand for retraction to the defendant before he files a complaint for 
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defamation. The “right of response” is not a substitute for a complaint in 
defamation, and if the initial article is defamatory, the plaintiff is entitled 
to sue for defamation at the same time as he is entitled to exercise a right 
of response. 

Section 65 of the Law of 29 July 1881 provides that criminal and civil 
actions in defamation are time barred within three months from the initial 
publication of the defamatory statement. The action must be introduced 
before the statute of limitation period expires and there is typically no 
prior notice required before service of the writ.

10. Is there a privilege for quoting or reporting on:

a. Papers filed in court?
Yes. A good faith accounting of the content of papers filed in court is 

covered by the immunity provided for in Section 41 of the Law of 29 July 
1881.

b. Government-issued documents? 
Section 41 of the Law of 29 July 1881 provides for immunity from 

criminal or civil prosecution for defamation in relation to speeches made 
in parliament or written reports emanating from either chambers of par-
liament as well as all good faith journalistic accounts of such speeches 
or reports. The same immunity exists in relation to documents issued by 
either chamber of parliament. 

It would not, however, immunize documents issued by a government 
administration or agency to the extent such documents would be defama-
tory. The good faith defense would however be available. 

c. Quasi-governmental proceedings? 
The immunity from prosecution provided in section 41 of the Law of 

29 July 1881 would not apply, but the good faith defense might exonerate 
the defendant, provided the reporter used due care in reporting. In turn, 
this would entail examining the reliability, reputation, and methods used 
by the source paper upon which the defendant is relying.

11. Is there a privilege for republishing statements made earlier by 
other, bona fide, reliable publications or wire services?
Not per se, but this would typically be a situation where the good faith 
defense would be admitted by the courts.

12. Are there any restrictions regarding reporting on:
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a. Ongoing criminal investigations?
As a matter of principle, criminal investigations are conducted under 

a rule of secrecy (Section 11 of the French Code of Criminal Procedure). 
All those persons who participate in the conduct of an investigation (Po-
lice, Investigating Magistrate, the Clerk) are bound by the rule of secrecy. 
Violation of the rule by those bound to it is an offense. But this rule is not 
enforceable as against persons who do not participate in the investigation 
(such as journalists).

However, a journalist may be held liable as an accomplice if he partici-
pated or in some way aided or instigated a person bound by the secrecy 
rule to violate that rule (e.g., an Investigating Magistrate who gives an “in-
terview” to a journalist. The Investigating Magistrate would be guilty of 
violating the rule and the journalist could be held liable as an accomplice 
because he provided the means by which the Magistrate was able to violate 
the rule). The journalist may also be held liable for aiding and abetting the 
disclosure of secret documents (i.e., documents which were produced or 
obtained in the course of an investigation and which are also covered by 
the rule of secrecy) if he publishes those documents.

A caveat to the above is a consequence of Section 109 of the French 
Code of Criminal Procedure. A journalist is not obligated to reveal his 
sources. So, if a journalist obtains information about an ongoing inves-
tigation from sources which are not and cannot be identified other than 
through the testimony of the journalist (which he is at liberty not to give), 
then prosecution for complicity in the violation of the secrecy rule (assum-
ing the source is bound by the rule) will not be practicable.

b. Ongoing criminal prosecutions?
Criminal prosecutions are reported under the same guidelines as in-

vestigations.
Two specific rules deserve attention here: (1) “the presumed innocent” 

rule and (2) Section 2 of the Law of 2 July 1931, which considers an of-
fense the fact of making public the existence of criminal complaint filed 
by the victim acting as a party to the procedure.

1.  Section 9-1 of the French Civil Code provides that all persons are 
presumed innocent and institutes a specific action in tort and spe-
cific interlocutory relief (i.e., inter alia, the publication of a com-
muniqué) in favor of any person who, under criminal prosecution 
or investigation, is publicly presented as being guilty of the facts for 
which he has been charged, until a final judgment has been made 
against that person. 

2.  Article 2 of the Law of 2 July 1931 considers it an offense for 
any person to make public the existence of a criminal complaint 
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filed in the criminal court by the victim acting as a party to the 
procedure (plainte avec constitution de partie civile). The Law of  
2 July 1931 was held by the European Court of Human Rights 
(Du Roy and Malaurie v. France application no. 34000/96,  
3 October 2000) as contrary to Article 10 of the European Conven-
tion on Human Rights because its terms are too broad and provides 
a disproportionate sanction, incompatible with the ECHR’s inter-
pretation of freedom of expression. The French Supreme Court, in 
a decision dated January 16, 2001, applied the ECHR’s ruling and 
reversed on the same grounds a decision of the Court of Appeals of 
Aix-en-Provence. A subsequent decision, notably from the Court 
of Appeals of Paris, has, notwithstanding, continued to apply the 
Law of 2 July 1931 (Court of Appeals of Paris, 31 October 2001, 
Légipresse, 2002, no. 189, III, p. 31, note E. Durieux). 

c. Ongoing regulatory investigations? 
There is no general rule, but the statutes which engender regulatory 

agencies (e.g., AMF, Conseil de la Concurrence) contain provisions similar 
to the secrecy rule applied to criminal investigations according to which 
those persons participating in a regulatory investigation are bound to a 
secrecy rule. Question 12a. above would therefore apply to most regula-
tory investigations.

d. Ongoing civil litigation, or other judicial proceedings?
There is no specific restriction in respect of civil proceedings. 

13. Are prior restraints or other prepublication injunctions available 
on the basis of libel or privacy, and if so, what are the standards for 
obtaining such relief ? 
Yes. Section 809 of the French Code of Civil Procedure allows the Presi-
dent of the Court of first instance to order “any provisional and conser-
vatory measure” to prevent an imminent injury or loss from occurring 
or to put an end to a clearly illicit behavior. All forms of in limine relief 
are available, including prepublication injunctions and press releases. The 
plaintiff has only to provide a prima facie case that the publication under 
criticism is defamatory, injurious, or generally violates an existing rule. 
Urgency is not a condition.

As a matter of practice, however, obtaining immediate injunctive relief 
on the basis of libel is complicated by the fact that, pursuant to Section 55 
of the Law of 29 July 1881, the defendant must, in all cases of defamation, 
be granted a period of ten days from the date of service of the complaint 
in order to administer evidence of the truth of the defamatory statement 
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(an additional five days being granted to the plaintiff to administer coun-
terevidence). This provision of the Law of 29 July 1881 is a matter of 
public policy and applies even to applications for injunctive relief. So, as a 
practical matter, no hearing can take place before at least ten days from the 
complaint, which thus ensures that a publication will remain on the stand 
for at least that period of time. Likewise, a prepublication injunction, in 
relation to a television program, for example, will only be efficient if the 
plaintiff has had at least ten days’ prior notice of the fact that the program 
will be aired. This rule, however, only applies in matters of defamation and 
does not apply in matters where the plaintiff invokes another rule, say, a 
violation of the statutes which protect privacy.

14. Is a right of privacy recognized (either civilly or criminally)?
Yes. It is recognized both civilly (Section 9 of the Civil Code) and crimi-
nally (Section 226-1 et seq. of the French Criminal Code).

a. What is the definition of “private fact”? 
There is no academic definition of a “private fact” but it is generally con-

sidered that all aspects of a person’s intimacy are protected. This includes not 
only events which concern someone’s family life but also more generally all 
those aspects of a person’s life which he can legitimately expect will not be 
made public. In this respect, reproducing a photograph of someone or a re-
cording of his voice without his authorization is a violation of his privacy. It is 
for this reason that the French press often blurs or otherwise masks the faces 
of bystanders in photographs. The protection is far-reaching. For example, if 
a person agrees to give an interview to a magazine and reveals certain aspects 
of his intimacy (love life, children, etc.), another magazine would not be en-
titled to report the same without the person’s authorization. 

b. Is there a public interest or newsworthiness exception?
The scope of someone’s intimacy will shrink if that person is a public 

figure. Yet, the aspect of his family life will remain private. 

c.  Is the right of privacy based in common law, statute, or consti-
tution?

The right of privacy is codified both civilly and criminally.

15. May reporters tape-record their own telephone conversations for 
note-taking purposes (not rebroadcast) without the consent of the 
other party?
Yes. As a matter of ethics, journalists should refrain from recording inter-
views without the consent of the interviewee. Furthermore, if the journal-
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ist keeps a record of the interview, the tape-recording may be seized in 
the course of a criminal investigation, which will of course dampen the 
journalist’s ability to protect his source (see Question 17 below). 

16. If permissible to record such tapes, may they be broadcast with-
out permission?
No. Broadcasting a tape recording of an interview without the inter-
viewee’s consent is a violation of Section 9 of the Civil Code and Section 
226-1 et seq. of the French Criminal Code (see Question 14 above).

17. Is there a recognized evidentiary privilege preventing the disclo-
sure of confidential sources relied upon by reporters?
Section 109 of the French Code of Criminal Procedure provides that a 
journalist may refuse to testify and disclose his sources.7 But the rule only 
applies to the journalist’s testimony. It will not apply to work in progress 
or other documents or papers he may have gathered and which are suscep-
tible of being seized in the course of a criminal investigation.

18. In the event that legal papers are served upon the newsroom (such 
as a civil complaint), are there any particular warnings about accept-
ing service of which we should be aware?
Yes, especially with respect to a criminal complaint for defamation. A jour-
nalist (e.g., the author of an article considered as libelous) can be pros-
ecuted as an accomplice (the “director of publications” being considered 
as the statutory principal offender). But service of the writ to appear before 
the criminal court is not valid unless delivered to the journalist himself or, 
in his absence, at his place of residence. Service at his professional office 
is not valid. Because the statute of limitations is extremely short (three 
months), the invalidity of the service will often bar prosecution if it is not 
reinstated within the limitation period. So, as a practical matter, journal-
ists and generally all persons other than the “director of publications” (who 
can validly be served at the registered office of the news medium) should 
never accept service at their place of work and service should never be 
accepted on their behalf at their place of work. Civil complaints likewise 
should not be accepted by the defendants or on behalf of the defendants 
at their place of business.

19. Has your jurisdiction applied established media law to Internet 
publishers? 
Yes. The Law of 21 June 2004, which amended the Law of 29 July 1982, 
has subsequently regulated Internet publications.
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20. If established media law has been applied to Internet publishers, 
are there any ways in which Internet publishers (including chat room 
operators) have to meet different standards?
Although Internet publishing is by and large subject to the same rules as 
those which apply to television and radio broadcasting (notably, as regards 
the Law of 29 July 1881 and the obligation, pursuant to the Law of 29 July 
1982, as amended by the Law of 21 June 2004), Internet publishers, like 
television and radio broadcasters, must appoint a “director of publications” 
(see Note 6 above). In addition, a specific regime applies, according to the 
Law of 21 June 2004, to the Internet host which is defined as the company 
that organizes “the storage of either signals, writings; frames, sounds or ev-
ery kind of messages provided by the recipients of those services.”

Hosts have immunity under the Law of 29 July 1881 if they can prove 
that (1) they had no knowledge of the exact content of the Web site and 
(2) they acted on short notice to withdraw the illegal information or re-
strain the access to it as soon as they were informed of its content. A host 
will be deemed to be aware of the circulation of unlawful information on 
the site, and those liable under the Law of 29 July 1881, as soon as he 
receives accurate complaints describing the offense. The Constitutional 
Council has however held, in a decision dated 10 June 2004, that this pre-
sumption of liability is deemed to comply with the Constitution provided 
only that (1) the information described in the complaint is clearly illegal 
or (2) a prior judgment has ordered its withdrawal.

21. Are there any cases where the courts enforced a judgment in libel 
from another jurisdiction against a publisher in your jurisdiction?
To our knowledge, there are no such decisions. As a matter of principle, 
nothing should prevent a foreign decision from being registered in France, 
provided it complies with the conditions set forth, either in the relevant 
bilateral treaties on the enforcement of foreign decisions or, in their ab-
sence, the general rules of registration of foreign judgments.8 A criminal 
judgment rendered abroad will not be enforceable in France although, if 
the foreign decision contains an order for the payment of damages to the 
victim of the offense, that portion of the decision will be susceptible to 
being registered in France like any other civil foreign decision. 

A judgment made by a foreign civil jurisdiction will be enforceable in 
France provided it is registered in France.9 The application for registration 
of a foreign judgment will be dismissed if the foreign decision does not 
comply with due process or if the rule which has been applied by the for-
eign jurisdiction is considered as contrary to French international public 
policy. In this respect, it is likely that an application for registration of a 
foreign judgment will be dismissed if those laws do not afford the defen-
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dant the same degree of protection as is available under French law. For 
example, a foreign judgment under laws that did not provide a defense 
based on truth would probably be considered as contrary to French inter-
national public policy.

Chapter Notes

1. Section 29 of the Law of 29 July 1881.

2. Nonpublic defamation (i.e., the making of a defamatory statement by the de-
fendant in a private setting) is a misdemeanor.

3. The complained-of words must be susceptible to being proven as true. If they 
cannot be, then the offense is that of injurious language. The distinction is impor-
tant from a procedural point of view because the plaintiff must choose the grounds 
upon which he acts and both actions cannot be presented in the alternative.

4. Supreme Court of France, 2nd Ch., 8 April 2004, Légipresse, 2004, I, p. 76.

5. There is no right of response in relation to the publication of a photograph. The 
right of response for communications on television and radio is governed by Section 
6 of the Law of 29 July 1982 (as amended by the Law of 21 June 2004). The condi-
tions are slightly different than those that exist in relation to the written medium 
in the sense that the right of response for television and radio communications may 
only be exercised if the initial communication on the air is considered as defama-
tory; this is not the case for both the written medium and Internet, where it suffices 
that a person be named or cited in the article to claim a right of response.

6. The Law of 29 July 1881 has instituted a list of statutory defendants in all cases 
which are governed by this law. The “director of publications” is the statutory prin-
cipal offender. All news media must appoint a “director of publications” who will 
be held personally liable for the offense (the news medium being vicariously liable 
for civil damages but not criminally); the “director of publications” is the chief ex-
ecutive officer of the company which exploits the medium. Likewise, the Law of 29 
July 1982 (as amended by the Law of 21 June 2004) has instituted a similar list of 
statutory defendants with respect to television (including cable television), radio, 
and Internet communications, where each one of these mediums must appoint a 
“director of publications” who will be held personally liable for the offense.

7. The European Court of Human Rights has also held that an injunction order-
ing a journalist to disclose his source is contrary to Article 10 of the European 
Convention on Human Rights which protects the freedom of expression (Good-
win v. United Kingdom, application no. 17488/90 dated 22 February 1996). 

8. There are no treaties between France and the United States on this point.

9. Registration is obtained through an application in the French Courts either 
ex parte in the context of a treaty or inter partes in the absence of a treaty.



Introduction to the German Legal System
Germany has adopted a traditional civil law system. The German Con-
stitution of 1949, called Basic Statute (Grund-gesetz), is the central docu-
ment in the German judicial system. Acts of Parliament are the sole meth-
od for statutory reform and codifi cation. Civil, private, and criminal laws 
are codifi ed in separate government groups; however, all actions regarding 
the constitution are heard in the German Federal Constitutional Court 
(Bundesverfassungsgericht).

The German legal system does not have separate federal and state 
branches. There are a series of state courts, organized by subject matter 
jurisdiction, where actions can be brought. Appeals are heard in federal 
courts, and the constitutional court is accessible to any citizens claiming 
their constitutional rights have been impinged. 

1. What is the locally accepted definition of libel?
Under German law, libel is a broad term that describes statements in ver-
bal, written, or other form that injure a person’s reputation. A false allega-
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tion of fact, be it defamatory or not, enjoys no protection under German 
law and will, as a rule, be prohibited by the courts upon application of 
the person concerned. “False information,” as the Federal Constitutional 
Court has put it, “is not covered by the right to free speech and freedom of 
expression.” A false and, as the case may be, defamatory allegation of fact 
may be justified only if the person having made the allegation has acted 
“in the pursuit of legitimate interests.”1 

With regard to press statements, such public interest will be presumed 
if the journalist has observed the rules of conduct established in the case 
law for members of the press. However, these rules are strict and com-
pliance with them is often difficult to prove. By contrast, expressions of 
opinion are generally free from liability (see Question 8 below). Despite 
the protection given to opinion under German law, courts will allow libel 
claims to stand where the statement is only meant to revile and vilify an-
other person.

The following statements have been found to be defamatory by Ger-
man courts: The Federal Constitutional Court (Bundesverfassungsgericht) 
held that the description of a politician by a songwriter as “such a heap of 
federal shit that you would not want to step into it” was defamatory. The 
Court further held, however, that the newspaper which had published the 
statement was not liable for its publication since it had sufficiently dis-
tanced itself from it.2 Crude swear words such as “pig,” “swine,” or “bas-
tard”3 as well as unfoundedly discrediting expressions like “total loser”4 
are usually deemed defamatory. According to the Köln Court of Appeal 
(Oberlandesgericht Köln), the expression “courtesy journalism” can be de-
famatory if it creates the impression that the publishers of a magazine have 
sold their journalistic independence to their major advertising customer.5 
An unproved statement that a person has worked for the ministry of state 
security (Ministerium für Staatssicherheit) of the former German Demo-
cratic Republic is commonly found to be defamatory by the courts.6

The following statements have been found to be not defamatory by 
German courts: The statement that a politician running for the mayor’s 
office in a small town was “a scrupulous liar who stuck to nothing and 
spurned the legal order” was held to be protected under the right to free 
speech.7 Likewise, the expression “Stop the child-murder in mother’s 
womb on the premises of the N. clinic. Then: Holocaust, today: Baby-
caust” made by anti-abortionists with regard to the body responsible for 
an abortion clinic was not regarded as defamatory.8 The Karlsruhe Court 
of Appeal (Oberlandesgericht Karlsruhe) held that it was permissible under 
freedom of speech to call a doctor who had widely criticized the methods 
of traditional medicine a “pseudo-religious vitamin guru,” a “butcher,” 
and a “charlatan.”9 The statement “soldiers are murderers” was held to 
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be protected under the right to free speech by the Federal Constitutional 
Court.10

2. Is libel-by-implication recognized, or, in the alternative, must the 
complained-of words alone defame the plaintiff ?
German law recognizes libel-by-implication. Thus, a statement does not 
necessarily need to defame a plaintiff expressly to be considered libelous. 
For a statement to be deemed libelous, it does not necessarily matter 
what the journalist expressly asserts. It primarily matters what the reader 
perceives.11

However, the German Federal Court of Justice (BGH) demands a 
high standard for claims of libel-by-implication. For such a claim it does 
not suffice that a reasonable reader might have concluded that the author 
intended to imply a libelous allegation. Rather, this conclusion must be 
compelling in order to be considered libel-by-implication.12

3. May corporations sue for libel?
German press law is not restricted to the protection of individuals: corpo-
rations may sue for libel. It also protects a corporation’s reputation against 
defamatory criticism that evidently aims at insulting or disparaging the 
corporation,13 and grants protection against inaccurate allegations of 
fact, especially if the statement of such facts has a negative effect on the 
corporation’s credit rating.14 However, a corporation’s reputation enjoys 
less legal protection against libel than that of an individual, and German 
courts recognize that reports on corporations and their products are often 
a matter of great and legitimate public interest.15 Thus, a corporation must 
accept critical reports of its performance and business standing, and courts 
will narrowly read a complaint for defamatory allegations to succeed. Cov-
erage of such issues will not be considered libelous as long as it keeps to the 
facts and does not aim at disparaging the corporation.16 

4. Is product disparagement recognized, and if so, how does that dif-
fer from libel?
German law recognizes product disparagement. The standards for product 
disparagement do not differ from libel. Product disparagement may par-
ticularly be claimed in two cases: Either (1) a specific product is negatively 
reviewed in a (comparative or noncomparative) product test; or (2) a re-
port may criticize a whole line of business and name a certain product as 
an example. In both cases, the report has to comply with the standards of 
libel law. Thus, critical commentary of a product is allowed as long as the 
allegations are true and do not primarily aim at disparaging the product, 
its manufacturer, or distributor. 
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A journalist who alleges, for example, that an entire line of products 
contains toxic substances must make sure that these allegations are true 
with regard to each particular product that is being singled out for the pur-
pose of illustrating the allegations. Product tests must at least comply with 
a minimum of neutrality, expertise, and impartiality.17 Higher standards re-
garding the objectiveness of a report apply to comparative product tests.18

5. Must an individual be clearly identified (by name or photograph) 
to sue for libel? Can a group of persons sue for libel, even though not 
named?
Under German law, an individual does not need to be clearly identified by 
name or photograph to sue for libel. The individual must only be iden-
tifiable. Similarly, a group of persons may sue for libel, even though not 
named, provided that the members of the group are identifiable. In many 
cases a statement refers to an individual without clearly identifying him 
by name or photograph. This does not mean, however, that the individual 
may not sue for libel. 

German courts consider it to be sufficient if the statement refers to 
a certain person covertly. Identification can be constituted by reference 
to the name, by pictures, initials, nicknames, or by a description of the 
plaintiff ’s life story, profession, or any other identifying circumstance.19 
The courts do not make high demands on showing that the plaintiff is 
identifiable. The test is whether the statement could reasonably lead per-
sons acquainted with the plaintiff or any other readers to believe that he 
was the person referred to.

Similarly, a member of a group can sue for libel, even though not 
named, provided that he is able to show that the statement referred to 
him. In that case the identification often depends on the size of the group 
of persons referred to. If the group is so small that a person would reason-
ably believe that each member of the group was pointed out, then each 
member may sue.20

6. What is the fault standard(s) applied to libel? 

a.  Does the fault standard depend on the fame or notoriety of the 
plaintiff ?

The fault standard does not depend on the fame or notoriety of the 
plaintiff. However, press coverage of famous or well-known figures will 
often be of public interest. Matters of public interest are subject to the 
heightened fault standard applied under the “public interest” defense. In 
that defense, even if a statement is false and defamatory, liability will not 
attach provided the journalist can show that: (1) the subject is indeed in 
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the public interest; and (2) the story was crafted with a requisite degree of 
journalistic care.

b.  Is there a heightened fault standard or privilege for reporting 
on matters of public concern or public interest?

The fault standard applied to libel also depends on the relief sought 
by the plaintiff. In cases where a plaintiff seeks injunctions or the right to 
retraction, libel is essentially a strict liability tort. By contrast, claims for 
damages require proof of at least negligence, which may be defeated by the 
defense of proper journalistic caution. This defense usually requires proof 
of careful, methodical research of the issue.21

7. Is financial news about publicly traded companies, or companies 
involved with a government contract, considered a matter of public 
interest or otherwise privileged?
Financial news about publicly traded companies or companies involved 
with government contracts is not automatically privileged. With regard to 
companies in general, however, German courts recognize that coverage of 
corporations is often a matter of great public interest, given the fact that 
they may be heavily unionized, publicly held, or enjoy contracts with the 
government.22 

8. Is there a recognized protection for opinion or “fair comment” on 
matters of public concern?
German press law recognizes the defense of fair comment on a matter of 
public interest. Recognizing that there is no such thing as a false or untrue 
opinion, persons must tolerate sharp, unfair, or even insulting criticism as 
long as it is somehow issue-related. An expression of opinion will only be 
deemed libelous if it deliberately and primarily aims to injure a person’s 
reputation. 

The intentional attack on a person’s reputation must clearly be in the 
foreground of the comment. According to the case law, this can be as-
sumed if the statement in question, even from the critic’s point of view, 
has no factual basis and is only meant to revile and vilify another person. 
Unlike U.S. law, where the more heated and hyperbolic the words, the 
more protection the statement may enjoy, German law does not abide by 
gratuitous or overly vitriolic language, and such writing may be prima facie 
evidence of an intentional attack.

Gratuitous attacks excepted, under German law, the expression of 
opinion is widely protected. There is a legal presumption that the expres-
sion of one’s opinion is permissible.23 Since this presumption does not 
apply to statements of fact, the distinction between allegation of fact and 
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expression of opinion becomes crucial in determining the outcome of 
many lawsuits.24

The expression of opinion that is defamatory, however, is actionable. 
The degree of public interest, again, determines the standard for defama-
tion. Thus, statements that concern a matter of public interest are more 
likely to be considered permissible by German courts. They even may be 
exaggerated and polemic as long as they still refer to the matter of public 
interest.25

9. Are there any requirements upon a plaintiff, such as demand for 
retraction or right of reply, and if so, what impact do they have?
Under German law, an action for damages or injunctive relief does not 
require that the plaintiff has demanded a retraction or right of reply. How-
ever, the plaintiff ’s damage claim may be reduced if the defendant has 
published a retraction without delay. In this respect it is irrelevant if the 
plaintiff has demanded a retraction or if the defendant has independently 
retracted the statement.

10. Is there a privilege for quoting or reporting on:

a. Papers filed in court?
Coverage of public proceedings of a court is conditionally privileged. 

In general, the media is entitled to report on all judicial proceedings. 
Therefore, German press law excludes any claims arising from the cover-
age of judicial proceedings, as long as the coverage truthfully reports on 
the trial. 

However, there are some restrictions of importance. First, the privilege 
normally extends only to the publicly available documents of the court. 
Accordingly, Section 353d No. 3 of the German Criminal Code prohib-
its literal quotations from indictments or other parts of an investigation 
before the case is brought before a public hearing. The provision does not, 
however, prohibit publishing of a rough summary of an indictment. In the 
event that a pretrial summary or contemporaneous report is published, the 
media must not infringe on the privacy of the persons involved in criminal 
cases. Thus, the accused or the witnesses may not be mentioned by name 
or identified by other details unless the case concerns serious crimes or 
other offenses that are of public interest.26 

b. Government-issued documents? 
Coverage of legislative or parliamentary debates is similarly privi-

leged.27 By contrast, republication of government-issued documents or 
proceedings and statements from government bodies are not privileged. 
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c. Quasi-governmental proceedings? 
Basic reports on quasi-governmental proceedings are not privileged, 

but may satisfy the “public interest” privilege, but failure to verify facts 
contained therein that may be “obviously” incorrect, inaccurate descrip-
tion of legal terms, failure to provide for comment, and failure of other 
journalistic fundamentals may result in liability.

11. Is there a privilege for republishing statements made earlier by 
other, bone fide, reliable publications or wire services?
Yes. German law recognizes a privilege for republishing statements made 
earlier by other, bona fide, reliable publications or wire services, unless 
there is reasonable doubt about the reliability of the statement. In general, 
courts consider the press not to be obliged to conduct further research on 
a statement if the report comes from one of the established wire services.28 
However, further research is required if there is reasonable doubt that the 
statement is reliable. Other bona fide, reliable publications include infor-
mation from public authorities like the public prosecutor or the police.29 
Such information can be relied upon unless there is reasonable doubt 
about the reliability.

12. Are there any restrictions regarding reporting on:

a. Ongoing criminal investigations?
Coverage of investigations and prosecutions may be permissible pro-

vided that there is a public interest, but German law places some restric-
tions on reporting ongoing criminal investigations and prosecutions. 
Section 353d No. 3 of the Criminal Code expressly prohibits literal quo-
tations from indictments or other parts of an investigation before the case 
is brought before a public hearing. 

b. Ongoing criminal prosecutions?
The law does not prohibit the publication of a rough summary of the 

trial. The media does not have to wait for the completion of investigations 
before coverage is allowed. In all cases, however, reports on ongoing inves-
tigations or prosecutions must respect the presumption of innocence and 
may not suggest that the alleged offender has already been found guilty.30 
Names of the parties, witnesses, or other involved persons may only be 
mentioned in the case of serious crimes or other offenses that are of par-
ticular public interest.31

c. Ongoing regulatory investigations?
None.
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d. Ongoing civil litigation, or other judicial proceedings?
Reports on ongoing regulatory investigations, civil litigation, and other 

judicial proceedings are not subject to any particular restrictions but must 
still comply with the standards of general libel law.

13. Are prior restraints or other prepublication injunctions available 
on the basis of libel or privacy, and if so, what are the standards for 
obtaining such relief ? 
Prior restraints and other prepublication restraints on the basis of libel or 
privacy are available under German law. However, the standards for ob-
taining this sort of relief are high.

German law requires a plaintiff seeking a prepublication injunction 
to present substantial evidence that the defendant is likely to commit the 
alleged libel (“likelihood of commission”).32 Thus, the plaintiff must pre-
cisely describe the alleged libel to the court, demonstrating both its falsity 
and defamatory quality. In most cases, the plaintiff will not be able to 
adduce proof of the likelihood of commission, unless he somehow came 
into possession of the rough draft of the statement. The mere fact that a 
journalist has been doing research on an issue does not suffice to adduce 
such evidence.33 If a journalist, however, expressly announces that he is 
going to publish the alleged libel, the required proof may be accepted by 
the court, and an injunction issued, provided the complaint meets the test 
laid out above.

14. Is a right of privacy recognized (either civilly or criminally)?

a. What is the definition of “private fact”? 
German civil and criminal law recognize a right of privacy. It is part of 

the so-called general right of personality (allgemeines Persoenlichkeitsrecht). 
This all-embracing right of the individual to protection of one’s personal-
ity was first recognized by the Federal Supreme Court in 1954 34 and has 
since been further elaborated by the courts.35 It is based not in statute but 
directly in Articles 1 and 2 of the Basic Statute which warrant the inviola-
bility of the human dignity and the individual’s right to free development 
of one’s personality. Article 13 of the Basic Statute guarantees the inviola-
bility of the home as one specific aspect of the right of privacy. In addition, 
the right of privacy is protected by a wide range of statutory provisions, 
in civil as well as in criminal law, such as Sec. 22 of the Kunsturheber-
rechtsgesetz (KUG), which protects against the unauthorized publication 
of a person’s image, or Sec. 201a of the StGB (German Criminal Code), 
which prohibits the infringements of a person’s right to privacy by taking 
pictures of that person in his or her home or any other secluded space.
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The Federal Supreme Court held that the publication of photographs 
showing Princess Caroline of Monaco at a candlelight dinner in a secluded 
part of a restaurant infringed on her right of privacy. Even though a person 
did, in general, not have a reasonable expectation of privacy in a public 
place, the remoteness and familiarity of the place in question made it obvi-
ous to everyone that the princess wished to be left alone. The Court placed 
special emphasis on the fact that the pictures had been taken surreptitious-
ly and by telephoto lens.36 In contrast, the Courts deemed the publication 
of pictures showing the princess in a Monaco beach club,37 in a market-
place, or while riding a horse or a bike, lawful.38 This finding, however, 
was recently challenged by the European Court of Human Rights.39

b. Is there a public interest or newsworthiness exception?
In general, German privacy law acknowledges three “spheres of pri-

vacy,” each of which is protected to a different extent.
The core private sphere (Intimsphaere) enjoys the broadest legal pro-

tection. It must absolutely not be intruded into.40 In particular, the core 
private sphere includes any information relating to the sexuality of a per-
son.41 Coverage of those issues is not permitted without the consent of the 
person concerned.42 There is no public interest exception. 

Issues that concern the private sphere (Privatsphaere) particularly in-
clude the domestic area43 and family affairs44 as well as a person’s physical 
condition45 or religious views.46 Coverage intruding into a person’s private 
sphere is prohibited,47 but there is a public interest exception, which is 
strictly limited to those issues that are most essential to the public.48

The public sphere comprises those areas of life that by definition are open 
to everybody. A person enjoys least protection when acting in the public 
sphere.49 Thus, a movie actor or a lawyer involved in a public trial cannot 
refer to privacy law in order to prevent coverage of their public behavior.

Newsworthiness, defined here as news that serves the public interest, 
may justify disclosure. Press reports about a person’s marital life, including 
marital conflicts, adulterousness, and divorce, are usually deemed unlaw-
ful if not directly related to preeminent public interests that would justify 
a publication.50 With regard to a case where Prince Ernst August of Han-
nover had sued a German tabloid for reports about his (then) adulter-
ous relationship with Princess Caroline of Monaco, the Federal Supreme 
Court held that because the prince was an eminent representative of high 
nobility, the reported facts were true, and since the foreign press had al-
ready reported about the incident, the publication was permissible.51

Finally, information about the relationship between parents and their 
underage children enjoys particular protection under German law and 
must, therefore, not be published except in cases where outstanding public 
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interests exceptionally outweigh the children’s interest in an undisturbed 
development of the child’s personality.52 

c.  Is the right of privacy based in common law, statute, or consti-
tution?

The right is both statutory and constitutional.

15. May reporters tape-record their own telephone conversations for 
note-taking purposes (not rebroadcast) without the consent of the 
other party?
No. Under German law, tape-recording of a telephone conversation with-
out the consent of the other party is generally prohibited. German privacy 
law grants every person the right to decide on his own whether his words 
may be tape-recorded and by whom the tape may be played. Moreover, 
according to Sec. 201, subsec. 1 No. 1 of the German Criminal Code, 
tape-recording a telephone conversation without the consent of the other 
party is considered a criminal offense. The section applies regardless of the 
purpose of the tape-recording. Thus, it does not matter if it is for note-
taking or other purposes.

16. If permissible to record such tapes, may they be broadcast with-
out permission?
Section 201 of the German Criminal Code not only prohibits the tape- 
recording of a conversation but also the broadcasting or other uses of a 
tape that has been recorded without the consent of the other party.

17. Is there a recognized evidentiary privilege preventing the disclo-
sure of confidential sources relied upon by reporters?
Under German law, a plaintiff cannot force the disclosure of any sources 
relied upon by reporters, nor can a journalist be ordered by the court to 
disclose a confidential source. However, the defendant, by refusing the 
disclosure of his source, may run the risk of losing his civil case if that 
confidential source is the basis by which a defamatory statement would 
otherwise be relied upon.

18. In the event that legal papers are served upon the newsroom (such 
as a civil complaint), are there any particular warnings about accept-
ing service of which we should be aware?
There are no particular warnings about accepting service of legal papers. 
In general, a defendant is obliged to accept the service of a civil complaint. 
However, you should be aware that the acceptance of service of a legal pa-
per often triggers a statutory period within which a reply should be filed.
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19. Has your jurisdiction applied established media law to Internet 
publishers? 
The principles of German media law described above apply equally to 
Internet publications. Section 186 of the German Criminal Code declares 
punishable, in general terms, the publication of untrue facts, which are 
defamatory, about others. Likewise, the publication of private facts, if not 
justified by overweighing public interests, is deemed unlawful by Sec. 823 
(1) of the German Civil Code in conjunction with Articles 1 and 2 of the 
Basic Statute. Publication means any form of passing on the information 
in question53 by any means, including the Internet.54 Thus, Internet pub-
lishers are, in general, equally as liable as press publishers or broadcasters 
for the publication of untrue, defamatory, or private facts. 

20. If established media law has been applied to Internet publishers, 
are there any ways in which Internet publishers (including chat room 
operators) have to meet different standards?
According to German statutory law, different standards of liability apply 
for Internet service providers which offer their own content or adopt third 
parties’ content as their own (“content providers”) on the one hand, and 
Internet service providers which merely give access to third parties’ con-
tent (“access providers”) on the other hand.55 Whereas content providers 
are fully responsible for the information published according to the gen-
eral rules set out above, access providers are, in principle, only obliged to 
remove or disable access to the unlawful information in question.

The responsibility of ISPs in German law is governed by two statutes,  
the Mediendienstestaatsvertrag (Media Services Treaty—MDStV) and the 
Teledienstegesetz (Telecommunication Services Act—TDG). Media services 
are defined as information and communication services for the general pub-
lic, in text, sound, or image, which are transmitted by electromagnetic waves 
(Sec. 2 MDStV). This includes online services such as online newspapers or 
magazines, and similar mass media services, which put an emphasis on the 
editorial layout and aim to add to the general public debate. In contrast, 
telecommunication services are electronic information and communication 
services which are intended for individual use and transmitted by telecom-
munications (Sec. 2 (1) TDG) such as, for example, telebanking, electronic 
market places (e.g., eBay), or online data services such as weather services 
and traffic services as well as Internet access service providers. 

It is often difficult to differentiate between media services and tele-
communication services. For example, it is disputed whether chat room 
operators provide services for the general public or for individual use.56 
However, since the provisions of the Media Services Treaty and the 
Telecommunication Services Act are largely identical, a distinction be-
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tween media services and telecommunication services is in many cases not 
necessary. Thus, under both the Media Services Treaty and the Telecom-
munication Services Act, ISPs that offer their own content or adopt third 
parties’ content as their own (“content providers”) are responsible for the 
information published according to the general rules of civil and criminal 
law (Sec. 6 (1) MDStV, Sec. 8 (1) TDG). 

In contrast, ISPs that merely give access to third parties’ content (“access 
providers”) are liable only if they have positive knowledge of the unlawful 
information or the circumstances establishing the unlawfulness of the in-
formation in question (Sec. 7 sqq. MDStV, Sec. 9 sqq. TDG). The liability 
of access providers is further restricted by the statutory rule that providers 
are not obligated to control the information to which they give access or to 
trace evidence of possibly unlawful information (Sec. 6 (2) MDStV, Sec. 8 
(2) TDG). 

Access providers made aware of unlawful content are obligated to re-
move or disable access to such content according to the general rules of 
civil and criminal law (Sec. 6 (2) MDStV, Sec. 8 (2) TDG).

21. Are there any cases where the courts enforced a judgment in libel 
from another jurisdiction against a publisher in your jurisdiction?
Although there are no reported cases, under German law, foreign judg-
ments are generally enforceable if the decision has become final and bind-
ing and is recognizable according to the rules of German civil procedure.57 
Provided that these requirements are met, foreign judgments in libel cases 
can, in principle, be enforced on German territory. 
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Introduction to the Italian Legal System
When publishing material that may be accessed in Italy, journalists 
and publishers are well advised to consider two important points. First, 
Italy is a Civil Code system, meaning that precedent in case law is 
limited in application, and courts evaluating speech-related issues will 
fi rst and foremost weigh the relevant facts against a strict interpreta-
tion of statutes, rather than case law. Only decisions of the Suprema 
Corte di Cassazione (hereafter “Cassation”) are binding precedent on 
trial courts.

Introduction to Italian Media Law
Media-related statutes must be understood as refl ecting a balance of con-
stitutionally derived rights. In the Italian legal system, persons have a con-
stitutional right to reputation and privacy. These rights (called “publicity” 
rights) are intertwined and treated interchangeably. Although Section 21 
of the Italian Constitution recognizes liberty of the press, peoples’ rights 
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of reputation, image, and honor have been deemed to have superior con-
stitutional value.

1. What is the locally accepted definition of libel?
Libel is actionable under both civil and criminal law in Italy. Pursuant to 
Section 595 of the Italian Criminal Code (hereinafter referred to as Codice 
Penale or c.p.), libel is an offense committed in the form of communica-
tion with several individuals that is “injurious to the reputation of another 
person,” and is punishable by imprisonment for up to one year or a fine 
of up to €1032. If the article in question falsely attributes a specific act of 
wrongdoing (as opposed to an unjustified attack on one’s character), fines 
may be doubled. Italian law, recognizing the power of mass media, actually 
applies a higher duty of care to publishers than to nonmedia defendants. 

Damage to reputation or honor is given broad interpretation in Ital-
ian law: reputation may be injured simply by allegations that “damage the 
esteem” in which the offended person is held by his or her community or 
that engender contempt for that person.

Under Italian law, the line of what is and is not considered defamatory 
is flexible. The very elastic concept of libel is molded according to the per-
son offended, to his or her social condition and professional activity, and 
to his or her family and marital status; to the peculiarities of the addressees 
of the communication; and to the person, role, and activity of the libeler. 
Not least, the context in which the libel takes place is also considered. In 
general, Italian law will broadly attribute defamatory meaning to almost 
any statement that impugns “honor,” “dignity,” or “reputation.” Follow-
ing are examples of speech found to be defamatory in nature.

The Supreme Court of Cassation found it defamatory to refer to a 
business person as “insolvent” or “unreliable.” This statement was made 
by employees of a bank with whom the plaintiff did business. The Court 
said that to refer to someone in print as “insolvent” and “unreliable” means 
to negatively label the person in relation to his or her economic activity.1 
The Cassation found defamatory the title of a magazine article about the 
president of the Italian Chamber of Deputies, which read “Young Igno-
rant.” Finding the word “ignorant” offensive in itself, the Court stated that 
such definition could not even be justified by the right to inform or by the 
right of political criticism (discussed in Question 8 below). The Cassation 
found that the publication was an offense repugnant to the politician’s per-
sonal identity.2 A radio broadcaster was also found liable for announcing 
the imminent cessation of business due to economic problems of the sub-
ject company. This news, which subsequently proved to be untrue, caused 
considerable harm to the company’s goodwill due to deterioration in its 
credit and loss of customers.3 The Cassation also deemed libelous the sen-
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tence in a story about a famous journalist: “Be prepared to see anything. 
That man has the glance of an hired killer, and […] with some flashes of 
sadism that promise disaster.”4 A story suggesting that a female television 
journalist on the Italian public television channel “advanced her career 
because of political connections and a close friendship with the President 
of the Republic” was deemed prejudicial to her honor and reputation.5 

The criminal offense of libel is often flanked by tort suits for damages 
(envisaged in general terms by Section 2043 of the Italian Civil Code 
[hereinafter referred to as “Codice Civile” or c.c.]). In practice, preference 
is normally given to civil lawsuits for damages over private prosecutions 
and consequent criminal action against the offender. Civil court judges 
may order compensation for noneconomic (that is “reputational and 
emotional”) damages (see Section 2059 c.c. and Section 185, paragraph 
2 c.p.).6

2. Is libel-by-implication recognized, or, in the alternative, must the 
complained-of words alone defame the plaintiff ?
In the Italian legal system, libel may take the form of both explicit defama-
tion and implicit or “allusive” defamation. In particular, the defamatory 
intention may be realized indirectly, by means of “underhanded” allusions. 
Defamation of this sort is likewise punishable under the criminal and civil 
laws. Indeed, even equivocal, insinuating, allusive, unsaid, ambiguous, 
and suggestive expressions may constitute libel if they can engender in the 
reader “a willingness to accept the actual correspondence of the narrated 
facts with the truth. This possibility must be investigated on a case-by-case 
basis.”7 

The Cassation will censure and condemn a journalist’s “lack of clar-
ity,” and in several decisions8 has mentioned a number of “deceptive tech-
niques” as examples of this defect:

1.  The clever implication, consisting in the use of expressions with 
the awareness that the reading public will understand them either 
in a different way or even contrary to their literal meaning;

2.  Suggestive combinations of facts that refer to the person to be cast 
in a bad light with other facts (that somehow negatively affect one’s 
reputation) regarding other, unrelated individuals;

3. A disproportionately scandalized and indignant tone;
4.  Out and out insinuations, which are made when, even without 

openly stating facts or judgments, matters are related in such a way 
that the reader interprets them to the detriment of a specific indi-
vidual’s reputation.
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Sloppy or careless editing of stories is a particular danger. Even though 
there may have been no intentional defamatory meaning on the reporter’s 
part, if the statement at issue is capable of defamatory construction, claims 
may proceed. Because defenses to libel claims are adjudicated on an objec-
tive basis (a measure of reasonable care) rather than a subjective basis (the 
reporter’s state of mind), an innocent and unintended meaning does not 
raise a significant defense. 

3. May corporations sue for libel?
Yes. In the Italian legal system, it is commonly accepted that legal enti-
ties—“persone giuridiche” (that is, corporations, foundations, partnerships, 
and nonprofit organizations)—may take action to defend their honor and 
reputation.9 In general terms, harm to the honor and reputation are en-
compassed by the broader concept of harm to the rights of personality, 
which also include protection of the personal identity and all other aspects 
evoking the personality of the organization.10

In general terms, in order for injury to honor and reputation to justify 
compensation of damages to corporate entities, it must cause economic 
harm, which may be proved by lower company sales.11 Once the thresh-
old of economic damages is met, additional noneconomic damages are 
available.12

4. Is product disparagement recognized, and if so, how does that dif-
fer from libel?
Yes. In the event that a company’s goods or services are defamed, com-
panies can bring libel claims based on impact on the company’s reputa-
tion.13 Product disparagement is envisaged in Section 2598 c.c., n. 2, in 
the context of unfair competitive practices, where “news and appraisals of 
the products and activities of a competitor, capable to cause its or their 
disrepute” are spread out, or the case where the competitor “appropriates 
the merits of a competitor’s products or enterprise.” Claims sounding in 
unfair competition are limited to competitors. 

Italian law respects the right to publish consumer protection news and 
product reviews, but it is subject to a high duty of care. Italian courts 
have held that whereas publication of consumer-related testing reviews 
(Warentest) represents a manifestation of the right of criticism envisaged 
and protected by Section 21 of the Italian Constitution (in regard to the 
right of criticism, see Question 8 hereunder), on the other hand, there 
is a limit beyond which the right of criticism interferes with the right to 
exercise economic activities, a right protected by Section 41 of the Italian 
Constitution. The publication of inaccurate product reviews falls outside 
the Section 21 protection because the inaccurate article is not helpful to 
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consumers.14 Reporting of or publishing comparison test results is con-
sidered legitimate only if and when it satisfies the demands for objectivity 
and accuracy. 

The Court of Rome has outlined clear limits to the reporting of con-
sumer reporting: 

[F]or publication of defamatory results of the Warentest in the press and 
on television to be considered a legitimate manifestation of the freedom 
of opinion and not involve civil liability, the following conditions must be 
satisfied: 1) the news must be socially useful; 2) the presentation must be 
formally correct; 3) the presented facts must be true (this requirement is 
considered satisfied when the journalist, after carefully verifying the com-
petence of the experts and scientific seriousness of the analysis, presents the 
investigative methods and results in the body of the article).15

5. Must an individual be clearly identified (by name or photograph) 
to sue for libel? Can a group of persons sue for libel, even though not 
named?
In general terms, it is held that the individual subject to libel must be 
identified or identifiable with certainty. The leading case in Italian court 
decisions is the case where the image of a famous singer was improperly 
used in an advertisement. In that case, the ad only reproduced the hat and 
round spectacles normally worn by the musician.16 This referential imagery 
reasonably conjured up the singer, and satisfied the identification require-
ment. The rule laid down by Italian law is that textual, visual, and phonetic 
components must be analyzed with a view to the evocative effect of the 
whole, and whether that effectively conjures the person alluded to.17 

Italian law allows indirect causes of action in libel.18 For example, even 
though a statement might be directed at the directors and management 
of a specific corporation, the organization for which they work might 
be implicated. In one case, the inaccurately reproduced quotations of a 
famous political leader gave his party standing to bring an action in libel, 
complaining of a damaging distortion of its ideological position.19

In another case of indirect libel, a tobacco company published ed-
itorial advertising that contained excerpts of an interview released by 
the president of a well-established cancer institute. The statements were 
edited to state that the cancer institute’s president believed that light 
cigarettes were less dangerous than regular cigarettes. Because such a 
statement would imply that the president was hypocritical, and the no-
tion of such a man “endorsing” tobacco would offend his honor, the 
tobacco company was found liable to both the president and the cancer 
institute.20 
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Group libel is also possible in Italy, where libelous remarks are generi-
cally addressed to an undifferentiated group of individuals associated by 
their belonging to the same ethnic group or faith, or engaging in the same 
professional activity, or sharing the same political beliefs. Older court deci-
sions have denied group claims, as in the case of libel generically addressed 
to Jews.21 Nonetheless, more recent court rulings have rejected a flat ban 
on group libel, particularly in those cases where it is possible to identify 
a single entity representing the injured interests, which thus becomes an 
ideological plaintiff. The right to damages has been recognized in a group 
libel form:

1.  to religious congregations or the union of them, in those cases 
where all members of a particular faith are libeled, even though not 
all of the members feel that they have been offended;22

2.   to religious sects, when accused of fraudulent intents because of 
actions committed by some of their members, if the whole sect is 
targeted by libelous expressions;23

3.  to professional associations, when a person sentenced for bribery 
was wrongly described as belonging to such professional category 
because such incorrect reporting is deemed harmful to the associa-
tion’s identity.24 

6. What is the fault standard(s) applied to libel? 

a.  Does the fault standard depend on the fame or notoriety of the 
plaintiff ?

The plaintiff ’s societal role has some bearing on the fault standard. 
Although free press interests are weighed against a constitutionally derived 
personality interest, Italian law does recognize a common law privilege for 
statements of defamatory facts, provided three strict criteria are met. In a 
leading case,25 the Supreme Court of Cassation identified these criteria in 
order for a publication to be considered lawful, despite carrying a defama-
tory sting: 

1. the social utility of the information;
2. its objective (or at least presumed) truth;
3. a sober form in reporting the story.

b.  Is there a heightened fault standard or privilege for reporting 
on matters of public concern or public interest?

If all three of the above-referenced requirements are satisfied, a con-
solidated line of decisions26 grant a privilege for publication and will not 
allow liability to attach, despite the fact that the article in question injures 
another person’s reputation.
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1. The social utility of the information. Although it is certainly 
difficult to define, the general rule of social utility forces the judge to de-
termine in any given case whether there is a genuine social interest in the 
people to be informed about the news item(s) under review. The plaintiffs’ 
status, their role in society, and their position of authority will inform the 
court as to the social utility. This should not be read as a “public figure” 
defense: courts recognize that even the famous and infamous have a per-
sonality right that should be protected. Courts instead ask whether jour-
nalists are fulfilling their mission to inform the public about news it needs 
to protect itself, rather than mere gossip or prurient interest. For example, 
in a case adjudicating an article about a famous television broadcaster and 
her allegedly improper relationship with a politician, the Court held that 
“no social utility could be realized from informing the readers […] and the 
public in general” of this “alleged intimate personal relationship.”27 

2. The objective truthfulness of the information. Truth is not an 
absolute defense in Italy: if a statement is true yet defamatory but not in 
the public interest, the publisher will be held liable without regard to truth 
or falsity. The social utility element must be satisfied. 

Moreover, there is no “substantial truth” defense in Italy: the article 
must be correct in all statements of fact. The line of decisions equates false 
news to “half truths” or incomplete truths. The publication of a story that 
is objectively true in itself but accompanied by silence regarding other 
facts that are so closely related to the reported news as to distort its con-
tent, “is [ruled] more dangerous than the exposition of individual false-
hoods […] on account of the greater ease with which reporting or hearing 
a report of a patently false fact, rather than a true but incomplete fact, may 
be defended.”28

3. The “sober form” in reporting the story. This last requirement, 
which is also referred to as the criteria of moderation, is specified in a se-
ries of hypothetical cases considered by the court decisions in question. In 
particular, the press is expected to use moderate and cautious language not 
considered rude or discourteous or disrespectful. Articles may be consid-
ered libelous when the language:

i) exceeds the proposed aim of providing information,
ii) is not calm and objective,
iii)   tramples that minimum amount of dignity to which all individuals 

have a right, 
iv) is not characterized by sincere clarity.29

Italian law also recognizes a de facto “good faith” defense, provided 
that an article (even if inaccurate) serves the social utility and is soberly 
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expressed. The essential rules of conduct in the reporting of news are the 
subjective standards of prudence and skill. A journalist publishing an error 
will be released from liability only if he proves that he acted with a high 
degree of diligence, described by one court as the “fruit of serious and 
documented research.”30

The reliability of the news source is not a dispositive factor, although 
it is one of the parameters used by judges in determining the standard of 
diligence applied. Thus, for example, a line of decisions has held liable the 
director of a newspaper that mistakenly identified, as the perpetrator of a 
grave offense, a person whose surname coincided with that of the actual 
culprit. The editor defended himself by affirming that he had questioned 
the reporter about the story, but the court found that this did not satisfy 
the high degree of care required to assert the defense. The failure to ques-
tion all sources thoroughly or to exhibit skepticism of defamatory allega-
tions will result in a rejection of the defense.31 Sections 342 and 595, last 
paragraph of the Codice Penale envisage the aggravating circumstance of 
libel targeting a political, administrative, or judicial institution.

7. Is financial news about publicly traded companies, or companies 
involved with a government contract, considered a matter of public 
interest or otherwise privileged?
Although it has not been litigated in Italy, the prevalent view is that at least 
with regard to publicly traded companies, news about their behavior and 
actions is in the public interest, because Italy’s market regulator, CON-
SOB, oversees almost all aspects of corporate governance in the name of 
public interest. Thus, news that relates to corporate governance is most 
likely to be recognized as serving the same public interest.32 

There is controversy over whether public institutions can be recognized 
as having a right to privacy and, in particular, whether it is possible to ex-
tend the law protecting the privacy of personal data to them. No guidance 
on this point has yet been provided by court decisions. Press law propo-
nents have argued that public institutions should not be accorded privacy 
rights, because laws allow the press and public access to their documents.33 

8. Is there a recognized protection for opinion or “fair comment” on 
matters of public concern?
Yes. Subject to the restrictions of libel law described above, Section 21 of 
the Constitution treats criticism in the fields of politics, science, literature, 
etc. as having equal status with news reporting. Therefore, defamatory ref-
erences are allowed, provided that the social utility and diligence to find-
ing the truth of any asserted facts is satisfied,34 and the language is guided 
by moderation and restraint.35 



256  Europe

Courts have provided more leeway to publishers in the area of politi-
cal discourse, where harsh, polemical, and aggressive expressions are con-
sidered legitimate.36 The more socially relevant the reported or criticized 
activity is, the more severe the language can be.37 Moreover, relevant to the 
right of political criticism, weighing the offensive nature of a statement, 
the judge is supposed to consider the general historical and political situa-
tion and especially the fact that political disputes are usually characterized 
by aggressive language.38 However, criticism of a public person must ad-
dress a subject’s public, not private life.39 

9. Are there any requirements upon a plaintiff, such as demand for 
retraction or right of reply, and if so, what impact do they have?
Italian law recognizes a right of reply. The Italian legal system holds that 
individuals whose image has been published or who have been subjected 
to statements they consider harmful to their dignity or contrary to the 
truth have the right to ask the directors of newspapers, periodicals, or 
press agencies to publish their replies free of charge. It has been held that 
the function of the correction is not to re-establish the objective truth of 
the published news report but rather to ensure publication of the subject’s 
point of view and publicize a possible different interpretation of the facts 
in the interest of pluralism in the news media.40 Italian law allows parties 
who have made a written demand for a right of reply to seek judicial inter-
vention and an order requiring the publication to publish the reply.41 

The right-of-reply laws are complicated and detailed, and include ra-
pidity of response, selection of particular typeface, periodic frequency, 
and position requirements. One court noted that “The right to correc-
tion of the published news represents the fundamental right of the person 
to protect his or her image and dignity. Therefore, the correction must be 
published in conformity with the request, without the newspaper direc-
tor or judge having any right to modify its text, or control the truthful-
ness of its content.”42 The right-of-reply statutes do not apply to radio 
and television.43

10. Is there a privilege for quoting or reporting on:

a. Papers filed in court?
Italian law does not recognize “privileged” documents, meaning docu-

ments deemed by themselves as stating the truth. The Supreme Court of 
Cassation was forced to wrestle with this issue, and said that no docu-
ments, by themselves could “release the journalist from his duty of: (a) 
examining, controlling, and verifying the facts he relates […];( b) proving 
the care that he exercised in verifying the facts to remove all doubts […] 
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as to the truth.”44 However, accurate and fair reports of judicial proceed-
ings may satisfy the prudence and skill elements required in a good faith 
defense. 

b. Government-issued documents? 
There is no specific privilege for government-issued documents; how-

ever, such documents may be relied upon in the exercise of prudence and 
skill as described above.

c. Quasi-governmental proceedings? 
There is no specific privilege for documents or statements made in 

such proceedings; however, such sources may be relied upon in the exercise 
of prudence and skill as described above.

11. Is there a privilege for republishing statements made earlier by 
other, bona fide, reliable publications or wire services?
No. Journalists cannot in any case invoke the appearance of the reported 
news or story in another newspaper or agency press release as an extenu-
ating circumstance. Court decisions denied the existence of extenuating 
circumstances in the case of news by wire services such as ANSA or AGI 
republished without further checking.45 

It should be noted that the following have not been recognized as 
reliable sources sufficient to release the journalist from his obligation of 
checking the facts: sources of information such as newspapers, press agen-
cies, RAI—Radiotelevisone Italiana;46 rumors heard in legal circles;47 and 
unofficial news issued by police agencies. This latter case is addressed in 
a decision by the Court of Cassation, which ruled that: “pursuant to law, 
Government agencies are governed by specific rules for reporting their ac-
tivities, outside of which information shall not be considered official.”48

12. Are there any restrictions regarding reporting on:

a. Ongoing criminal investigations?
Italian law restricts the right of the press to report on ongoing criminal 

investigations and trials. This is in order to protect the efficacy of inves-
tigative activities. Reporting on prosecutions and investigations certainly 
represents a public interest, and thus the right to news reports prevails over 
the right to protection of privacy. Nevertheless, news coverage of prosecu-
tions and investigations suffers from a series of restrictions that serve to 
protect investigative activities and thus are not dictated by the need to 
guarantee and protect the person involved in the prosecution.
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b. Ongoing criminal prosecutions?
Italian law places a series of restrictions on the ability of the press to 

reproduce documents from criminal proceedings. Sections 114 and 329 of 
the Italian Code of Criminal Procedure (hereinafter referred to as Codice 
di Procedura Penale or c.p.p.); Section 684 c.p.p., and Section 114, c.p.p., 
paragraph 1, outlaws any sort of publication of court documents (atti cop-
erti da segreto), including summaries, until the investigatory phase is com-
pleted.49 Italian law gives special treatment to the naming and depiction of 
minors involved in the justice process. The Constitutional Court first gave 
concrete form to the concept of “the minor’s interest not to be publicized” 
as a strong value in contrast with legitimate publication: “the reporter’s 
activity must respect personality and, therefore, there can be no dispute 
that the protection of minors assumes a special set of norms regarding 
formation of the personality.”50 

c. Ongoing regulatory investigations? 
Section 114, paragraph 3 c.p.p., states that publication of the docu-

ments contained in the court trial record is prohibited until the decision of 
the court of first instance is issued, and documents in the public prosecu-
tor’s file are secret until the decision is under appeal. There are some excep-
tions to the rule of secrecy, including: documents used to cross-examine 
witnesses; documents produced by parties in the preliminary investigation 
phase51 and knowable by the indicted, such as preliminary testimonies.52 

Secrecy rules do not apply to documents introduced in court but know-
able from different sources.53 

The Cassation has given a strict interpretation of the matter, discern-
ing between secrecy of the document, operating within the proceeding 
(internal secrecy), and total publishing bans (external secrecy).54 Under 
Section 684 c.p., violation of secrecy and improper reporting of court 
documents may be punished with imprisonment up to thirty days or a 
monetary fine from €51 to €258. 

Section 114, paragraph 6bis, c.p.p., forbids the unconsented publica-
tion of the image of a defendant deprived of his or her personal freedom, 
if handcuffed or subject to other means of restraint. 

d. Ongoing civil litigation, or other judicial proceedings?
Civil cases are not subject to the same restrictions. However, it must 

be remembered that pursuant to Section 76 of the Implementation and 
Transitional Provisions of the Codice di Procedura Civile, only the parties 
and the defense counsel with power of attorney may have presumed access 
to the acts and documents in the court record. 
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13. Are prior restraints or other prepublication injunctions available 
on the basis of libel or privacy, and if so, what are the standards for 
obtaining such relief ? 
Yes. The Italian legal system expressly provides for urgent, preventive pro-
tection in the case of traditional personal rights, such as the right to one’s 
name (Sec. 7 c.c.), the right to a pseudonym (Sec. 9 c.c.), and the right to 
privacy (Sec. 10 c.c.), for which preventive actions are standardized. Sec-
tion 700 c.p.c. also provides a cause of action for the seizure of defamatory 
material on an expedited basis. 

14. Is a right of privacy recognized (either civilly or criminally)?

a. What is the definition of “private fact”? 
Pursuant to Section 4, letter B, Law 30 June 2003 (hereinafter “Privacy 

Code”), “personal fact” has been interpreted as “any information regard-
ing a physical person, a legal entity, an institution, or an organization that 
are directly or indirectly identified or identifiable by referring to any other 
information, including a personal identification number.” 

Therefore, the definition of “private fact” in Italian law is very 
broad.

b. Is there a public interest or newsworthiness exception?
There is a codified newsworthiness exception. Pursuant to Sections 

136 and 137 of the Privacy Code, it is not necessary to obtain the express 
consent of the interested party for the treatment of personal data “when 
it is performed in the course of exercising the journalistic profession and 
exclusively for the purpose of pursuing relative aims.”

c.  Is the right of privacy based in common law, statute, or consti-
tution?

The right of privacy is codified in Section 2 of the Italian Constitution, 
which acknowledges to all citizens equal social dignity and a right to pro-
tect privacy, right to honor, reputation, personality, personal image.

15. May reporters tape-record their own telephone conversations for 
note-taking purposes (not rebroadcast) without the consent of the 
other party?
Italy allows telephone recording with the consent of only one party. Such 
recording is deemed to have a documentary nature and the fact that it oc-
curs with only one of the party’s consent does not represent an offense to 
the other party’s freedom of self-determination.55 Any subject, if directly 
involved in a conversation he is a party to, is free to record the content of 
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the conversation, by telephone as well as by voice, in order to acquire the 
most proper documentation of it.56

16. If permissible to record such tapes, may they be broadcast with-
out permission?
No. The prejudice to the right to the voice (a form of the right to per-
sonal image) may be damaged by unconsented broadcast, even if no of-
fense to the individual’s honor or reputation took place. Someone’s voice 
is deemed an expression of personal identity. Also, the Copyright Act (Law 
April 22, 1941, No. 633) devotes three sections to the right to portrayal; 
two of which, Section 96 and Section 97, may be applied to the right to 
the voice.

17. Is there a recognized evidentiary privilege preventing the disclo-
sure of confidential sources relied upon by reporters?
Yes, although this right is not absolute. Section 2, Law February 3, 1963, 
No. 69 (Ruling about Journalism Profession) provides that “journalists and 
publishers are required to respect the professional secrecy relevant to the 
source of information when this is required by its confidential nature.”

However, the Codice di Procedura Penale, while recognizing journalis-
tic confidentiality, still may require a journalist to provide the investigating 
magistrate with the information in circumstances of demonstrated need: 
“journalists entered in the professional register, regarding the names of the 
persons that provided them with confidential information in the course of 
their professional work. Although, if the information represents evidence 
necessary to prove the offense being prosecuted, and its truthfulness can 
be ascertained only by identifying the source of the news, the judge shall 
order the journalist to name the source of information” (Sec. 200, para-
graph 3, c.p.p.). 

This shield law only applies with the following restrictions: 
1.  secrecy is extended only to the sources of the information but not 

its content;
2. the information must be of a confidential nature;
3. the person asserting the shield must be a professional journalist.

The European Court of Human Rights has frequently ruled that the 
protection of journalistic sources is one of the fundamental aspects of lib-
erty of the press, considering that “the lack of such protection could dis-
suade journalistic sources from aiding the press in informing the public 
about matters of general interest.”57 No Italian shield law cases have yet 
been brought to the ECHR.
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18. In the event that legal papers are served upon the newsroom (such 
as a civil complaint), are there any particular warnings about accept-
ing service of which we should be aware?
In Italy, only bailiffs or other public officers may provide service of pro-
cess, by delivering to the served person a true copy of the document to be 
served or sending it through the regular postal service. Legal papers are 
served to the legal domicile of the person to be served. However, servicing 
by personal delivery may also occur wherever the served person is met by 
the bailiff. Newspapers and publishers named in complaints can be served 
at the publicly listed office.

In the case of individual defendants, servicing through the regular 
postal service must be made only to the legal residence/domicile of the 
served person. A civil complaint must be served to a defendant at his or 
her home, not workplace. If an individual is sued but served at work, it is 
advisable not to accept the service on behalf of the defendant. 

19. Has your jurisdiction applied established media law to Internet 
publishers? 
In relation to libel perpetrated by the Internet, the Cassation stated that, 
notwithstanding the lack of specific legislation expressly related to tele-
com libel, online libel may be punished according to the Italian criminal 
system.58 The sole communication between the actor and third parties 
fulfills the conduct requested for the perpetration of the crimes envis-
aged by Section 595 c.p. The crime is perpetrated when the readers per-
ceive the libelous expressions. Therefore, such action may as well offend 
someone’s reputation when the libelous news is introduced on the Inter-
net. Publication or accessibility in Italy most likely satisfies jurisdictional 
requirements.

Furthermore, the Supreme Court added that such Internet publica-
tions be considered as potentially more offensive than the traditional case, 
being able to spread the libelous message erga omnes (meaning to the ad-
dress of everybody—even if, in this case, only among people with the 
technical means to receive it) and perpetrating, therefore, an aggravated 
case of libel.

20. If established media law has been applied to Internet publishers, 
are there any ways in which Internet publishers (including chat room 
operators) have to meet different standards?
Italian law does not envisage a higher fault standard for Internet publishers 
regarding the event of online libel, and Italian Press Law does not address 
Internet publication. Thus, webmasters are not expected to meet the same 
standards as traditional news publishers. 
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However, the European e-commerce directive may be applied to pro-
vide hosts with a degree of immunity (2001/31/EC).

21. Are there any cases where the courts enforced a judgment in libel 
from another jurisdiction against a publisher in your jurisdiction?
To be enforced in the Italian legal system, a foreign judgment needs to be 
previously recognized through a short proceeding to verify that it meets all 
the requirements that an Italian decision must have, which briefly are:
•  the sentence must not violate constitutional principles of the Ital-

ian legal system;
•  the parties’ right to defense has been respected: all of them had the 

chance to join the proceeding and to defend their arguments;
•  the sentence is finally binding;
•  there is no conflict with any Italian sentence nor with pending pro-

ceedings before Italian courts.

Therefore, it is possible to enforce in Italy a foreign conviction decision 
for libel, in consideration of both its criminal and civil effects. However, 
we are not aware of any case of foreign conviction of publishers being 
enforced in Italy.
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Introduction to the Dutch Legal System
The Dutch legal system has evolved from being almost identical to the 
French civil law system to one that incorporates several aspects of a num-
ber of different legal systems in Europe. Guided by traditional civil law 
principles, the Dutch system is divided into three main branches, the civil 
branch, the administrative branch, and the criminal branch. The court 
of fi rst instance in all three branches is called the rechtbank (the district 
court). The administrative system has a number of sector-specifi c supreme 
courts, organized by subject, that hear appeals and select cases. 

The civil system has a sub-district court, the so-called sector kanton, 
which has recently been made a separate department of the rechtbank. The 
sector kanton hears cases of lesser importance as well as real estate and labor 
cases. The civil and criminal branches have a court of appeals and the Hoge 
Raad (or Supreme Council), which is the Supreme Court. Appeals from 
both the sub-district courts and the district court are heard in the appeals 
court. The Supreme Court, comprised of a president, seven vice presidents, 
and thirty-one justices, ensures that law is being properly applied. Dutch 
courts do not have the authority to test an Act of Parliament or an interna-
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tional treaty against the Dutch Constitution. Dutch courts do test Acts of 
Parliament against international treaties.

Introduction to Netherlands Media Law
The Netherlands is a member of the European Convention on Human 
Rights (the Convention); thus, this section contains regular citations of 
case law of the European Court of Human Rights (ECHR). Article 94 of 
the Dutch Constitution contains the general principle that clauses with 
direct effect in international treaties override national law. Whereas the 
freedom of speech as laid down in section 10 of the Convention has direct 
effect on press rights, Dutch courts directly apply the relevant ECHR case 
law in their judgments.

Conflicts relating to press publications may also be brought before the 
Council for Journalism, which is a self-regulatory entity. Its decisions are 
not binding and it cannot apply any sanctions. The Council will give its 
opinion on whether a journalist has operated carefully and whether a pub-
lication has exceeded the boundaries of what is acceptable in society, tak-
ing into account journalistic responsibility. 

1. What is the locally accepted definition of libel?
As a criminal matter, article 261 of the Dutch penal code defines common 
libel as the “intentional damaging of a person’s honour or good name by ac-
cusing that person of something, while aiming to make this fact public.” 

Slander is defined as a libel committed with the knowledge that the ac-
cusations are untrue (article 262 Criminal Code). Offending a person by ex-
posing him to rash accusations and thereby harming that person’s reputation 
may also constitute a tort under article 6:162 of the Dutch Civil Code.

Any limitation of freedom of speech should meet the test of article 10 
of the Convention. In short, the limitation should be (a) prescribed by 
law, (b) serve one or more defined legitimate aims,1 and (c) be necessary in 
a democratic society. The role of the press as public watchdog will be taken 
into account: the press fulfills an essential function in a democratic society. 
The freedom of speech also entails the right to use speech which offends, 
shocks, or disturbs,2 and journalistic freedom also covers possible recourse 
to a degree of exaggeration, or even provocation.3

If statements are unlawful or punishable by criminal law (and therefore 
prescribed by law), it should still be determined under article 10 of the 
Convention whether the limitation of the freedom of speech serves one of 
the defined aims and is necessary in a democratic society. The latter will 
be determined by weighing the freedom of speech against the personal 
(or dignitary) rights of the person implicated (often the right of privacy). 



268  Europe

This is a case-by-case analysis; there is no order of priority between these 
rights.

The following statements have been found to be defamatory under 
Dutch criminal law: The accusation “that G.R. mistreats and/or threatens 
women on the streets” was found to be libelous (Supreme Court, November 
6, 2001). By contrast, the implicit allegation that “H. may be seduced by a 
bag of candy” was not found to be libelous (Supreme Court, October 24, 
1989). 

The following statements have been found to convey defamatory 
meaning under Dutch civil law: a medical watchdog group calling a phy-
sician a “quack doctor”;4 accusing the president of a Dutch football club 
of being a “dictator who lies and cheats”;5 accusing a Dutch TV presenter 
of being a “programme thief.”6 The following statements have been held 
lawful under Dutch civil law: “malafide trade-practices mislead agrarian 
entrepreneurs”;7 “reprobate swindler” and “professional liar.”8

2. Is libel-by-implication recognized, or, in the alternative, must the 
complained-of words alone defame the plaintiff ?
Yes, libel may occur by implication only.

3. May corporations sue for libel?
Yes, a legal entity can sue for libel. This has recently been confirmed by the 
ECHR.9 Libel toward a company may also create criminal liability.10 

4. Is product disparagement recognized, and if so, how does that dif-
fer from libel?
Yes, product disparagement may constitute a tort, e.g., if the reputation 
of the producer of that product is harmed. For example, a product may 
be libeled in a publication through the use of demeaning language that 
implies wrongdoing on the part of the producer. The abovementioned 
guidelines on libel apply.

If it concerns advertising which directly or indirectly mentions the 
product or name of a competitor, the rules on comparative advertising ap-
ply (section 6:194a of the Dutch Civil Code). Comparative advertising is 
allowed if the statutory conditions are met (article 194a Civil Code, which 
is an implementation of European Directive 97/55/EC). This also com-
prises the rule that the reputation of the competitor may not be harmed 
and no denigrating language may be used.

5. Must an individual be clearly identified (by name or photograph) 
to sue for libel? Can a group of persons sue for libel, even though not 
named?
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Even if a publication does not clearly identify an individual by name or 
photograph, that individual may sue for libel if that person can be identi-
fied by other means.11 A group of persons which is not named may also sue 
for libel. For example, the Anne Frank Foundation has successfully acted 
against Holocaust revisionist publications.12 

6. What is the fault standard(s) applied to libel? 

a.  Does the fault standard depend on the fame or notoriety of the 
plaintiff ?

Yes, Dutch law holds that a public figure should in general tolerate 
more harsh speech than a nonpublic figure, especially if that person ac-
tively seeks out publicity for his private life himself. The limits of accept-
able criticism are especially broader when it concerns politicians and when 
the debate is in the general interest.13 With respect to public figures who 
do not exercise public functions, the “public figure” defense has recently 
been curtailed by the ECHR.14 

b.  Is there a heightened fault standard or privilege for reporting 
on matters of public concern or public interest?

Yes, the more an issue reflects on the public interest, the more freedom 
the press has to examine and disclose such problems. 

Dutch law uses a balancing test to determine liability for potentially 
defamatory speech. Under tort law, it should always be assessed which 
interest prevails: the interest of an individual not to be confronted with 
rash accusations in the press weighed against the public interest involved 
in the exposure of wrongs in society to the general public. This balanc-
ing of interests has been given shape in Supreme Court case law,15 which 
determines that journalists should take the following elements into ac-
count: 

1.  The nature of the accusations and the seriousness of the expected 
consequences for the person to whom the accusations relate;

2.  The seriousness—as seen from the general interest—of the abuse 
which the publication tries to expose;

3.  The extent to which the accusations were supported by factual ma-
terial available at the time of the publication;

4.  The way the accusations have been formulated; 
5.  The probability that the general interest which the publication 

strived for could have been achieved in a different, less damaging, 
manner;

6.  Would the statements or accusations have been published anyway?
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Similar considerations regarding the general interest will play a role un-
der criminal law. Article 261(3) of the Criminal Code provides a ground 
of justification for libelous statements if the perpetrator assumed in good 
faith that the charged fact was true, while the accusation was in the general 
interest.

7. Is financial news about publicly traded companies, or companies 
involved with a government contract, considered a matter of public 
interest or otherwise privileged?
Yes, financial news about publicly traded companies, or companies in-
volved with government contracts, may be considered a matter of public 
interest. Nevertheless, the press must not overstep certain bounds, in par-
ticular with respect to the reputation and rights of others and the need 
to prevent the disclosure of confidential information.16 In each case, the 
balancing of interests should take place. The making public of confidential 
corporate documents which have been obtained through a criminal act is 
criminally punishable (article 273 Criminal Code).

8. Is there a recognized protection for opinion or “fair comment” on 
matters of public concern?
There is no distinction between political discussion and matters of public 
concern, because both fall under the role of the press as “public watch-
dog.”17 ECHR case law even provides that it is the duty of the press to 
impart information and ideas on all matters of public interest.18 

According to established case law, a distinction should be made be-
tween opinions or value judgments on the one hand and statements of fact 
on the other. The former provide much more leniency to journalists than 
the latter. Whereas the existence of facts can be demonstrated, the truth of 
value judgments is not susceptible to proof.

9. Are there any requirements upon a plaintiff, such as demand for 
retraction or right of reply, and if so, what impact do they have?
Dutch law does not provide for a right of reply following a publication. 
There is no pre-litigation requirement for the plaintiff to demand some 
form of retraction before starting defamation proceedings. However, in 
some cases damages are limited by a fair and timely correction. If the 
plaintiff refuses a right of reply which is offered, this might be used against 
him by the court. 

Dutch law does not contain a general obligation to provide the person 
involved with a right of reply or a right of inspection prior to publication.19 
However, serious allegations may not be expressed rashly and must be 
founded on the then-available facts. The more serious the allegation, the 
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more stringently the publication should be researched. In some cases, this 
may lead to an obligation for a journalist to provide the person involved 
with a right to reply (otherwise the publication would be unlawful).20 If 
it can be shown that obtaining a reply or comment has been attempted, 
but failed, this may suffice.21 If the plaintiff was contacted, but refused to 
provide commentary, this may lead the court to conclude that the press 
has fulfilled its duty to investigate. Please note that if a reply is published, 
this does not necessarily make the publication lawful. 

10. Is there a privilege for quoting or reporting on:

a. Papers filed in court?
There is no statutory privilege for papers filed in court; however, there 

is a common law privilege as courts have held that if it encompasses state-
ments regarding matters of public concern from a bona fide third party 
source (and that would include government sources), no further research 
is required.22 

Statements which are included in procedural documents of a criminal 
case may relieve the journalist of his duty to investigate the factual basis of 
those statements, even if the person who made the statements withdrew 
them at a later stage.23

b. Government-issued documents? 
There is no specific privilege for government-issued documents. As 

a general rule, under Dutch law, information concerning administrative 
matters originating from the government should in principle be available 
to the public. Any citizen (including journalists) may request copies of 
such documents on the basis of the Code Publicity Public Administration 
(Wet Openbaarheid Bestuur or “WOB”). 

c. Quasi-governmental proceedings? 
There is no specific privilege.

11. Is there a privilege for republishing statements made earlier by 
other, bona fide, reliable publications or wire services?
Although there is no codified republication privilege, under Dutch law 
statements pertaining to matters of public concern derived from bona fide 
third parties do not require further investigation on the reporter’s part.24 
However, in some cases, particularly harsh or accusatory statements may 
require establishing distance with the third-party source, e.g., by explicitly 
stating that it concerns statements from a third-party source. 
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12. Are there any restrictions regarding reporting on:

a. Ongoing criminal investigations?
Generally, no. However, publishing (or even obtaining) government 

documents which should be kept classified in the interest of the State con-
stitutes a criminal offense (Dutch Penal Code articles 98–98c). Please note 
that in exceptional circumstances, those asserting the freedom of speech 
might prevail. 

b. Ongoing criminal prosecutions?
No. 

c. Ongoing regulatory investigations? 
Articles 10 and 11 of the WOB define circumstances which provide 

for an exception to the duty of the public administration to supply infor-
mation as laid down in the WOB. These exceptions include information 
the disclosure of which would endanger the safety of the State or criminal 
investigation and/or prosecution and/or the privacy of persons.

In the “King Kong ” case,25 a journalist requested a copy of govern-
ment information, which the Dutch State regarded as classified. The court 
decided that, although the files concerned the Dutch secret service, and 
thus the safety of the State, this information did not contain information 
which would per se endanger the State when made public. Therefore, the 
documents had to be provided to the requesting journalist.

There are no special restrictions regarding reporting on ongoing regu-
latory investigations.

d. Ongoing civil litigation, or other judicial proceedings?
There are no special restrictions regarding reporting on ongoing civil 

litigation or other judicial proceedings and/or criminal prosecutions. 
However, such reporting often implicates the privacy of persons in-

volved in a criminal case. For that reason, in most cases, the names of the 
defendant and convicted in a criminal case are only mentioned by using 
initials (this is customary, and not laid down in a statute). Please note that 
the full name may be provided under certain circumstances, e.g., to warn 
the public, if the person involved cooperated with the publication or if the 
full name is already published by other media.26 

13. Are prior restraints or other prepublication injunctions available 
on the basis of libel or privacy, and if so, what are the standards for 
obtaining such relief ? 
Article 7(2) of the Constitution provides that prior restraint is not al-
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lowed. However, if it concerns repeated broadcasts or publication, or 
if the content is known to a sufficient extent prior to the broadcast or 
publication, it may be forbidden on the basis of libel or tort law.27 

14. Is a right of privacy recognized (either civilly or criminally)?
Yes, the right of privacy has been recognized both in civil (article 8 of the 
Convention, article 10 of the Constitution, and the Act on the Protection 
of Personal Data) and in criminal law (articles 138–139g of the Criminal 
Code). Further, the right of privacy has been laid down in the so-called 
portrait right clauses of the Dutch Copyright Act 1912 (articles 19–21). If 
the portrait has not been made at the request of the person portrayed, that 
person may prevent the publication of the portrait if he has a reasonable 
interest (usually privacy related) which opposes such publication. 

a. What is the definition of “private fact”? 
“Private fact” as such is not defined. However, the Convention defines 

the right of privacy as follows: “Everyone has the right to respect for his 
private and family life, his home and his correspondence.”

b. Is there a public interest or newsworthiness exception?
There is no absolute general public interest exception. In the case of a 

publication which might infringe on the right of privacy, a balancing of 
interests will have to take place. If the infringement of privacy is necessary 
in the public interest, it might be a lawful infringement. Circumstances 
mentioned in case law which specifically relate to the balancing of interests 
in case of a privacy infringement comprise the following:
•  the seriousness of the privacy infringement;
• the nature and extent of intimacy;
•  the length of the period within which the infringement took 

place;
• the nature and importance of the published facts;
•  the extent to which the published facts shed new light to what is 

already known;
• the persons involved;
•  did the person involved actively pursue public interest for his pri-

vate life?;
• the position of the person involved;
• the aim and the nature of the publicizing medium. 

The following cases have been found to be unjustified intrusions upon 
privacy: the use by a welfare institution of a report on a woman who was on 
social security, which was the result of information provided by her neighbor 



274  Europe

(also director of a social security institution) who regularly “spied” on her;28 
publication of stories and photos by a gossip magazine about the children of 
a Dutch princess who the magazine had also followed around;29 publication 
of a photograph of a woman engaged in a sexual act in public.30

The following have been found to be justified publications of private 
facts: the publication of a photographic portrait of the killer of Gerrit-Jan 
Heijn (brother of the founder of the famous Dutch supermarkets Albert 
Heijn), due to the high newsworthiness of the portrait and the special 
quality of the picture (which won a prestigious photographic prize);31 pub-
lication of a summary of gossip concerning the editor of a famous gossip 
magazine (allowed in part because of the manner in which the person ex-
posed worked as a journalist himself );32 the publication of tax forms of the 
director of Peugeot (allowed because of the public interest and because the 
facts substantiated the accusations made against the executive).33

c.  Is the right of privacy based in common law, statute, or consti-
tution?

The right of privacy has been statutorily recognized both in civil law 
(article 8 of the Convention, article 10 of the Constitution, and the Act on 
the Protection of Personal Data) and in criminal law (articles 138–139g of 
the Criminal Code).

15. May reporters tape-record their own telephone conversations for 
note-taking purposes (not rebroadcast) without the consent of the 
other party?
Yes, provided the reporter is a party to the conversation.34 However, a re-
porter relying on such documents to defend her case may face evidentiary 
challenges in court. Under Dutch law a party in a legal dispute may ask for 
submission of exhibits by the other party under article 843a of the Dutch 
Code of Legal Procedure. The foregoing means that in case an interview has 
been recorded, the one being interviewed may request a copy of the record-
ing in order to assess whether the interview has been correctly reproduced. 
Depending on the circumstances, such an application may be granted.35

16. If permissible to record such tapes, may they be broadcast with-
out permission?
This will depend on a balancing of the interest of: (a) the individual in-
volved not to be confronted with rash accusations in the press; and (b) 
the public interest in exposing wrongs in society to the general public. 
Broadcasting such a conversation may, depending on the circumstances 
and content of the tape, be a wrongful act due to an infringement of the 
right of privacy. 
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In one case,36 a journalist published the contents of an illegally re-
corded telephone conversation (to which he was not a party). The court 
found that the freedom of speech overruled the criminal provisions on 
illegal taping. Therefore, even the broadcasting of illegally recorded phone 
conversations might be allowed. 

17. Is there a recognized evidentiary privilege preventing the disclo-
sure of confidential sources relied upon by reporters?
Yes. Although Dutch law does not provide for a statutory right of nondis-
closure for journalists, case law does. According to the Supreme Court, the 
protection of journalistic sources is one of the basic conditions for press 
freedom, to prevent sources from being deterred from assisting the press in 
informing the public on matters of public interest. A journalist may only 
be forced to reveal his confidential source if this would be justified by an 
overriding requirement in the public interest.37

18. In the event that legal papers are served upon the newsroom (such 
as a civil complaint), are there any particular warnings about accept-
ing service of which we should be aware?
No.

19. Has your jurisdiction applied established media law to Internet 
publishers? 
The European E-Commerce Directive (2000/31/EC) contains limitations 
of liability for intermediaries providing mere conduit, caching, or hosting 
services. For example, an Internet service provider which merely hosts in-
formation is not liable for the information transmitted. However, liability 
does arise if the ISP, as soon as he obtains knowledge of apparent illegal 
activity or information, fails to act expeditiously to remove or disable access 
to that information. 

This exception has been implemented in article 6:196 (c) of the Dutch 
Civil Code and article 54a of the Dutch Criminal Code. This rule is based 
in part on a landmark Dutch case (Scientology v. XS4all, http://www.spaink 
.net/cos/verd2eng.html), in which the same rule was found to apply in gen-
eral to service providers which merely pass on information, without making 
a selection or adapting the information.38 Please note that for a publisher 
who acts in the more traditional sense and selects or adapts the content of 
its publications, the normal rules on the freedom of speech apply. 

There appears to be no specific Dutch case law with respect to Inter-
net publishers (case law with respect to Internet publications does exist; 
in general this case law does not differ from case law with respect to of-
fline publications). Related case law does exist. In the “Deutsche Bahn” 
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cases, a Web site of a left-wing group contained a manual for sabotaging 
the German railways. The Amsterdam court of appeal found that this 
publication constituted a tort and ordered the Dutch ISP of the Web site 
to shut it down.39 However, mirror sites with the same content had al-
ready appeared. On its Web site, Indymedia provided a hyperlink to one 
of those mirror sites, which contained the same manual. Indymedia was 
summoned by the German Railways to remove the hyperlink. The court 
found that, by knowingly linking to material which a court had already 
deemed tortious, Indymedia committed a tort itself.40 In arriving at this 
conclusion, the court also noted that the text which accompanied the 
hyperlink stimulated the visitors to use the link and visit the connected 
Web site (with wrongful content). 

20. If established media law has been applied to Internet publishers, 
are there any ways in which Internet publishers (including chat room 
operators) have to meet different standards?
As soon as an Internet publisher obtains knowledge of an apparent illegal 
activity or information, it must act expeditiously to remove or disable ac-
cess to that information. 

21. Are there any cases where the courts enforced a judgment in libel 
from another jurisdiction against a publisher in your jurisdiction?
Such case law has not yet been decided. Foreign judgments in libel cases 
have the same status as “normal” judgments. This means that a judgment 
given in a foreign jurisdiction is not enforceable in the Netherlands, un-
less such foreign country has entered into an agreement thereto with the 
Netherlands. Within Europe, the EEX Regulation41 provides that judg-
ments given in EU member states may relatively easily be executed in the 
Netherlands. Please note that no bilateral agreement exists between the 
United States and the Netherlands concerning the execution of U.S. judg-
ments in the Netherlands.

In case of libel through a publication in several EU member states, 
the offended person may take the publisher to court in the jurisdic-
tion where the publisher is incorporated, or in the jurisdictions where 
the publication was disseminated and where damage was done to that 
person’s reputation.42
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Introduction to the Russian Legal System
The Constitution of the Russian Federation of 1993 spurred a signifi cant 
reform of the Russian legal system. The Russian system, based on the tenets 
of civil law, has a three-branch court system. The three branches include 
a four-level “regular” court system with a court of last resort (Supreme 
Court) for civil and criminal actions, a three-level arbitration court system 
for business-related actions, and a constitutional court system composed 
of one Supreme Court for constitutional actions. 

The “regular” court system is similar to the traditional hierarchical 
structure in many other countries. There are four levels of courts: the Su-
preme Court of the Russian Federation, supreme courts of the republics, 
krai and oblast courts, and courts of cities of federal importance. 

Almost every civil or criminal action is initially heard in the People’s 

C H A P T E R  1 7

Russian Federation

anna otkina,  nellie  alexandrova,  
and elena kirillova
Denton Wilde  Sapte

Denton Wilde Sapte—Moscow Offi ce

Bolshaya Dmitrovka 7/5

Building 2

Moscow

Russia

125009

Phone: +7 095 255 7900

Fax: +7 095 255 7901

www.dentonwildesapte.com

moscow@dentonwildesapte.com

anna.otkina@dentonwildesapte.com

nellie.alexandrova@dentonwildesapte.com

Denton Wilde Sapte—London Offi ce

One Fleet Place 

London EC4M 7WS

United Kingdom

Phone: +44 (0) 20 7242 1212

Fax: +44 (0) 20 7246 7777

www.dentonwildesapte.com

elena.kirillova@dentonwildesapte.com 

279



280  Europe

Court. Each city, or area, has a People’s Court that, unlike many other 
civil law systems, does not organize courts by the subject matter of the 
case being tried. The appeals process is in a hierarchical structure, from an 
intermediate court to the Supreme Court. 

There are several methods of determining a verdict in a case. The most 
common structure of adjudicating bodies consists of either a panel of three 
judges or a single judge. The reform of the mid-1990s led to experimenta-
tion with twelve-member juries. Juries are currently reserved for serious 
crimes that are designated to oblast courts. 

1. What is the locally accepted definition of libel?
Libel is a criminal offense, and defamation is a civil offense. 

Criminal Law
The Criminal Code of the Russian Federation No. 63-FZ dated 13 June 
1996 (the “Criminal Code”) defines libel in section 17 as “Crimes against 
the freedom, honour and dignity of a person” by “spreading (circulation) 
of deliberately false information denigrating the honour and dignity of a 
person or undermining his reputation.”1 “Spreading or circulation” is un-
derstood by the Criminal Code as communication of information to one 
or more persons other than the claimant in written, oral, or video form.2

The Criminal Code has been read to mean that “disseminating delib-
erately false information” means that the speaker knows the information is 
false or that it could be false.3 

Under the Criminal Code, the statement itself must be capable of de-
famatory meaning, and has been read to require a statement of a fact evi-
dencing that the subject of the publication is in breach of the law or of any 
moral values. This requires that the sued-upon statement must be specific 
and contain factual statements capable of being verified. By contrast, a 
statement that someone is “bad” is a matter of personal opinion and is not 
sufficiently specific to constitute criminal libel.

Like other criminal laws, libel is also capable of being an aggravated 
offense, and two specific instances are most likely to occur: (1) “libel con-
tained in a public speech or in a work performed in the public or in mass 
media,” and (2) “a defamatory statement alleging that a person has com-
mitted a grave crime.” An aggravated libel is punishable by either four or 
six months’ detention, or by up to three years’ imprisonment. (An ordinary 
libel is punishable by a fine,4 in the amount of the defendant’s monthly 
income, or up to one year of penitentiary works.) 

Accusing a person or entity of committing a serious crime is the basis 
of most criminal libel claims. A and B v. D (1999) is such a case, wherein 
the Lomonosov Regional court of the city of Arhangelsk found that in 
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an interview to a newspaper and his letter to the president of the Russian 
Federation, Mr. D “circulated deliberately false and denigrating informa-
tion regarding Mr. A and Mr. B, stating that they had committed a serious 
crime.”5 According to Mr. D, in 1989 Mr. A and Mr. B, being employed 
by the state legal entity “Arkhangelskribprom,” sold to another legal entity 
in Germany a batch of crayfish for the value of US$740,000. Mr. D al-
leged that this money was subsequently stolen by Mr. A and Mr. B and 
used to establish their own business. Mr. D was convicted of aggravated 
libel. On appeal, the guilty verdict was reversed. Mr. D was found inno-
cent and the decisions of the lower courts were reversed. In its decision 
the Supreme Court looked at the factual as well as formal requirements 
of part 3 Article 129 of the Criminal Code. Criminal libel requires that 
the circulated information must be distributed with knowing falsity: a dif-
ficult standard to meet. According to the facts of the case, Mr. D had been 
in charge of an investigation related to embezzlement at “Arkhangelskrib-
prom” and had documents indicating that Mr. A and Mr. B were directly 
involved in receipt of the money in the transaction in question. However, 
the criminal investigation of the matter by the local prosecution office was 
not completed. Recognizing the difference between an error and an inten-
tional falsity, the Supreme Court concluded that under the circumstances 
Mr. D could have been genuinely confused as to the real circumstances of 
the case and therefore found him not guilty of libel.

By contrast, in Antoshin v. Rzhevsky (2003) the trial court of the city 
of Kalitva found Mr. Rzhevsky guilty of aggravated libel. The court found 
that in July 2002, during a meeting of the city council in the presence of 
147 people, Mr. Rzhevsky publicly claimed that Mr. Antoshin, the deputy 
mayor of the city, was guilty of embezzlement of RUR 10 million granted 
as part of federal support of the coal mining industry of the city of Kalitva. 
The court found that the allegation of embezzlement had been the subject 
of a previous investigation by the local prosecutor’s office and was found 
to be untrue. Before making his defamatory statement, Mr. Rzhevsky had 
already obtained written conclusions from the office of the prosecutor to 
this effect. Therefore, at the time of making the statement, Mr. Rzhevsky 
knew that he was circulating deliberately false and denigrating informa-
tion and was therefore guilty of criminal libel.6

In practice, few courts in the Russian Federation actually apply the 
criminal sanctions to libel, because of the difficulty of proving the know-
ing falsity that law requires. It should be noted, though, as a civil law 
jurisdiction, Russian courts do not recognize court precedent as a formal 
source of the law, and although the lower courts generally take account of 
and follow the recommendations and legal practice of the Supreme Court 
of the Russian Federation (the “Supreme Court”), each case is reviewed 
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independently on its merits and with reference to the statutory provisions 
of the law.7

Civil Law
Unlike the criminal context, the defamatory meaning required in civil law 
to trigger liability is considerably broader: a statement simply “discrediting 
the honour, dignity or business reputation” made in the mass media. 

The civil law is designed to protect persons against defamation under 
the heading of “protection of freedom, dignity and business reputation” 
(Article 152 of the Civil Code of the Russian Federation No. 51-FZ dated 
30 November 1994 [the “Civil Code”]). The Article provides as follows: 
“any person has the right to demand in court the refutation of commu-
nications defaming his honour, dignity, or business reputation, unless the 
person who disseminated of such communications shows that they cor-
respond to reality.”

By contrast to the criminal courts, the commercial courts of the Rus-
sian Federation8 hear annually a substantial number of cases on protection 
of freedom, dignity, and business reputation. The courts are mindful of 
the right of the mass media to fair comment, as provided by the Mass 
Media Law, and thus, many claims are unsuccessful, on the basis that the 
statements in question are either true or within the protection for fair 
comment.9 

In “Alliance Group” v. “Publishing House of Rossiskaya Gazeta” (2004), 
the publicly traded “Alliance Group” filed a claim against “Publishing 
House of Rossiskaya Gazeta.” The claimant asked the court to rule the 
publication of an article to be false and discrediting its honor, dignity, 
and business reputation. The article in the newspaper Rossiskaya Gazeta, 
said that Alliance Group, using “dodgy methods of business,” corrupted 
officials and participated with criminals to the detriment of the Russian 
economy. The Commercial Court of the city of Moscow found the news-
paper liable for defamation and ordered them to publish a retraction of the 
allegations made in the article. The appellate court reserved its decision 
and reviewed the case de novo. In its decision, the appellate Federal Com-
mercial Court of the Moscow Region stated that the lower court failed to 
give sufficient weight to the following points: (1) whether the claimant 
had proved the allegations made in the article were false; and (2) whether 
the statements made in the article in fact could be considered “an opinion” 
of the journalist and thus fall within the definition of fair comment.10

2. Is libel-by-implication recognized, or, in the alternative, must the 
complained-of words alone defame the plaintiff ?
The Criminal Code and the Civil Code each take the position that in 
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order to constitute a libel, the defamatory statement has to be clear and 
precise and must make factual allegations, the truth of which is capable of 
verification.

3. May corporations sue for libel?
Yes. Any legal entity can sue for libel. Criminal proceedings for libel are 
brought by a public prosecutor following a complaint of a person or a legal 
entity. A civil lawsuit is initiated by a claimant for protection of honor, 
dignity, or reputation. 

4. Is product disparagement recognized, and if so, how does that dif-
fer from libel?
Product disparagement is prohibited by Article 6 of the Federal Law No. 
108-FZ dated 18 July 1995, “On Advertising” (the “Advertising Law”), 
where it is regarded to be a part of unfair advertising practice. Unfair ad-
vertising practice is understood to be any advertising which:
•  discredits legal or natural persons who do not use the advertised 

product;
•  contains tactless comparisons of the advertised product with other 

product(s) of other legal or natural persons, as well as containing 
statements or images denigrating the honour, dignity or business 
reputation of competitor(s);

•  “misleads consumers as to the advertised product by way of imita-
tion (copying, resembling) images, texts, advertising logos, pictures, 
musical or sound effects which have been used in the advertisement 
of other products, or by way of abuse of the trust of natural per-
sons or misuse of their lack of experience or lack of knowledge, 
including by omitting of a part of significant information from the 
advertisement.”11

There are two ways of bringing actions against unfair advertising: either 
to file a complaint with the State Antimonopoly Committee (an adminis-
trative process), or to initiate litigation in a court of general jurisdiction or 
a state commercial (commercial) court (a civil law process). The remedies 
in each case can include a refutation,12 fine(s), and/or damages.13 

In addition, the Advertising Law distinguishes similar offenses such as 
“inaccurate advertising” (Article 7), “unethical advertising” (Article 8), and 
“intentionally false advertising” (Article 9), all of which are prohibited. 

5. Must an individual be clearly identified (by name or photograph) 
to sue for libel? Can a group of persons sue for libel, even though not 
named?
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The claimant must be ascertainable by name or by photograph to be able to 
sue for libel. The right to bring an action is of a personal nature and is vested 
only with a natural person (who can appear in a court in person or via his 
representative), or a legal entity (which can be represented in a court). 

A group of individuals, which might be identified by certain criteria 
(e.g., religion, profession, employment by the same company, etc.) cannot 
bring an action for libel. Such action must be brought by each individual 
who will have to prove that the defamatory statement concerns him per-
sonally (and not him as a member of the group). However, where all suits 
are brought against the same defendant, they can all be brought at the 
same time and a judge can decide to hear all the cases together. 

6. What is the fault standard(s) applied to libel? 
In order to be liable for libel, the person has to have acted in bad faith, 
although there is not much direction as to what constitutes “bad faith.” 
It has been suggested that in the civil context, reporters will be held liable 
for careless, sloppy, or reckless reporting techniques that result in a false 
and defamatory publication. In criminal libel, the statutes require that the 
publisher act with knowing falsity. 

a.  Does the fault standard depend on the fame or notoriety of the 
plaintiff ?

No, the fault standard has no relevance whatsoever to the social stand-
ing of the claimant. 

b.  Is there a heightened fault standard or privilege for reporting 
on matters of public concern or public interest?

There is no diversity of fault standard depending on whether the mat-
ter is of public concern or public interest. 

7. Is financial news about publicly traded companies, or companies 
involved with a government contract, considered a matter of public 
interest or otherwise privileged?
Not generally. Furthermore, all Russian open joint stock companies 
(publicly traded companies) are bound by various reporting and disclo-
sure requirements, particularly in relation to their major financial results 
and corporate governance events.14 The standards for such disclosure are 
much higher in situations of public offering and placement by stocks and 
bonds,15 or when securities are listed and traded at stock exchanges,16 or 
reporting of banking institutions.17 Information on corporate mergers and 
acquisitions in excess of 20 percent of stock is also subject to reporting and 
disclosure requirements.18 
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Finance, banking, and insurance businesses and those dealing with 
investments are restricted in the types of information they can include 
in their advertisements by the Advertising Law. For example, it will be 
contrary to the Advertising Law, if such a company makes representations 
or promises on its profitability in the future, or guarantees dividends on 
its ordinary stocks, or makes any statements as to the future growth of the 
market value of its securities.19 A similar requirement is contained in the 
Federal Law No. 39-FZ dated 22 April 1996, “On Securities Market,” 
specifically in relation to the public offering of stocks, bonds, and deriva-
tives. 

8. Is there a recognized protection for opinion or “fair comment” on 
matters of public concern?
Yes. The right of fair comment as well as the prohibition on any kind of 
censorship are provided for in the Mass Media Law.20 However, this right 
is balanced against the limitations set out by the Criminal and Civil Codes 
on libel. The rights guaranteed to publishers are not absolute and must 
also be balanced against the prohibitions of disclosure of state secrets and 
any other statutorily protected information. 

In LLC “AN Rosbuilding” v. closed joint stock company Publishing House 
“Ekonomicheskaya Gazeta” (2004), the defendants published an article 
stating that “sooner or later it is possible to become a victim of skillful 
speculators like Rosbuilding.” The claimaint sued, alleging that the state-
ment discredited its honor, dignity, and business reputation. The claim 
was denied, and the court referred to Article 47 of the Mass Media Law 
and the right of the journalist to fair comment. The court did not find that 
the statement was defamatory, because the statement did not allege prov-
ably false facts, and was found to be the personal view of the author of the 
article. The court offered its linguistic analysis of the statement and found 
that the words “skillful speculators” can be viewed only as the author’s 
personal opinion and are allowed under the Mass Media Law as a matter 
of personal comment, whether positive or negative.21 The appellate court 
upheld the decision. 

9. Are there any requirements upon a plaintiff, such as demand for 
retraction or right of reply, and if so, what impact do they have?
Article 43 of the Mass Media Law provides that claimants have a right to 
demand retraction of any audio, video, or printed publication. The retrac-
tion should be made in the same form as the defamatory statement. If the 
statement was made in a printed form, the retraction should be published 
on the same page as the original statement, and if broadcast, it should be 
broadcast at the same time. 
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The right of retraction does not exclude the rights of the claimant to 
bring an action in court. Retraction is regarded as a remedy of supplemen-
tary nature and does not prevent the claimant from claiming full damages 
or loss, including moral damage, that have resulted from the defamatory 
publication. 

10. Is there a privilege for quoting or reporting on:

a. Papers filed in court?
Provided that the republication is accurate, Russian law provides im-

munity for statements made in these contexts. According to Article 57 of 
the Mass Media Law, liability for dissemination of false or dishonoring in-
formation shall not attach if the mass media organization proves that it has 
merely reproduced a press release issued by a state body, an organization, 
an institution, or a social association, or alternatively, that the information 
has been reproduced from an official response to a request sent by such 
mass media organization. 

b. Government-issued documents? 
Yes, as above.

c. Quasi-governmental proceedings? 
There are no particular privileges on such materials. As a matter of 

practice, mass media often follow the exact wording of press releases in re-
lation to quasi-governmental proceedings, because this most likely relieves 
them from any liability under Article 57. 

11. Is there a privilege for republishing statements made earlier by 
other, bona fide, reliable publications or wire services?
Yes. Under the Mass Media Law, the mass media organization is exempted 
from liability for republication where: (1) the statement republished is a 
word-for-word copy of the information or the statement previously made 
by another public source; and (2) this source can be located and if false 
and defamatory, held liable under Russian law.22

In LLC “Pentakom” v. LLC “NPF Softvideo” (2002), LLC “Pentakom” 
filed the claim against LLC “NPF Softvideo” in the Commercial Court 
of the Moscow Region, claiming that the defendant broadcast false and 
denigrating information on the claimant’s business activities. In the tele-
vision program in question a reference was made to different newspaper 
articles as the source of information. The claim was denied. In its decision 
the court referred to the Mass Media Law and stated that the publishing 
house or the news agency is not liable for any defamatory information 
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where the latter was reproduced from another media publication, and the 
latter could be located as the source of information.23

12. Are there any restrictions regarding reporting on:

a. Ongoing criminal investigations?
Yes. Reporting on ongoing criminal investigations is not allowed un-

less consented to by a public prosecutor or by an investigator in charge. 
Dissemination of such information may lead to criminal liability under 
Article 310 of the Criminal Code. Presidential Decree No. 188 dated 6 
March 1997 (the “1997 Presidential Decree”) introduced a “List of Types 
of Information Regarded Confidential” which covers information ob-
tained during a criminal investigation. 

In the event that an investigatory search of a home brings to light 
certain circumstances of a person’s intimate life, the investigator is obliged 
by law to take steps necessary to prevent further disclosure of such circum-
stances to the public.24 If a criminal investigation requires any intrusion 
into a person’s private life (for example, by conducting a personal search 
or a search of a person’s home; removing personal belongings, seizing cor-
respondence, recording conversations, etc.), such actions currently require 
a prior approval of a public prosecutor, or, alternatively, a court decision. 
The option for a public prosecutor’s approval is abolished as of January 1, 
2004.25 

No information obtained during a criminal investigation may be dis-
closed unless such disclosure has been specifically approved by a public 
prosecutor or an investigator in charge and only to the extent it is justified 
by good reason. No disclosure of information relating to the private life 
of parties to a criminal investigation or criminal prosecution can be made 
without their consent.26

b. Ongoing criminal prosecutions?
If a criminal case is heard in open court, there are no specific restric-

tions on covering it in the press. A journalist attending the hearing may 
take notes (including shorthand notes), or make sketches, or even make 
audio recordings, unless it interferes with the proceedings.

However, specific permission of a judge is required for filming, taking 
photographs in a courtroom, or broadcasting proceedings on radio and 
television.27 Similar rules apply in relation to commercial litigation in a 
commercial court28 and to proceedings on civil law matters in a court of 
general jurisdiction.29 A judge can make a decision to permit or not to 
permit these actions, either on his own initiative or in response to a request 
of any party to the proceedings.
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When a criminal case is heard in a court, judges traditionally deal with 
protection of privacy, for example, by ruling on holding closed hearings, 
particularly where facts of intimate personal life will be discussed.30 Simi-
larly, the identity of crime victims may not be disclosed without consent 
prior to publication.31

c. Ongoing regulatory investigations? 
There is no specific regulation of this issue, but it is customary to hold 

regulatory investigations in closed proceedings. 

d. Ongoing civil litigation, or other judicial proceedings?
Although civil litigation is traditionally open to the public, the law 

requires that civil or administrative hearings must be held closed if the dis-
cussions may lead to the exposure of facts of the person’s private life (e.g., 
adoption of a child), or any other secrets protected by law.32 

Most proceedings in a civil law court are of open character; however, 
where the case involves a state secret or a secret of adoption, a judge will 
rule on keeping the proceedings closed (which means that no informa-
tion leaves the courtroom). Judges have discretion to keep the proceedings 
closed in other circumstances too, for example, responding to a request 
filed by one of the parties, if it is motivated by prevention of disclosure of 
a commercial secret, protection of private life, or any other right or interest 
the court deems legitimate.33 Similar rules are provided by the Commercial 
Procedure Code in relation to litigation in a state commercial court.34 

Covering cases involving juveniles requires special care. The Mass Me-
dia Law provides for additional protection for young persons (those under 
18 years old) who are involved in criminal or administrative proceedings. 
Their identities are treated as confidential information in itself. Editors 
may not bring to the public any information which leads explicitly or 
implicitly to the identification of a young person who has committed a 
crime, or is suspected in the commission of a crime, or has committed an 
administrative offense or any other action of antisocial character, without 
the consent of the person in question or his legitimate representative. 

13. Are prior restraints or other prepublication injunctions available 
on the basis of libel or privacy, and if so, what are the standards for 
obtaining such relief ? 
Generally, interference or restraints prior to the publishing of any ma-
terials or information is not allowed.35 However, secrecy is required by 
legislation in certain situations. For example, the Mass Media Law pro-
vides that mass media sources may be restrained in relation to “disclosure 
of any information constituting a state secret or other secret information 
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specifically protected by law.”36 If a mass media source discloses informa-
tion regarded as a state secret, this will qualify as “a misuse of freedom of 
information” under Article 59 of the Mass Media Law and could lead to a 
range of criminal and administrative penalties and liabilities. 

The same approach is taken by Federal Law No. 5485-1 dated 21 July 
1993, “On State Secrets,” which limits access to and reporting on any in-
formation related to state secrets to persons with due authorization.

In case of pending litigation, injunctive relief (i.e., restraining a de-
famatory publication) may be sought under Article 91 of the Commer-
cial Procedure Code, or Article 140 of the Civil Procedure Code, which 
contain identical rules on this issue. Both laws allow the judge to “pro-
hibit a defendant from taking certain actions before hearing the case 
if this is necessary in order to prevent further violation of somebody’s 
rights.”

14. Is a right of privacy recognized (either civilly or criminally)?
It is recognized in a number of legal sources. Primarily, the Constitution of 
the Russian Federation (the “Constitution”) recognizes a right for privacy 
as a principal right of an individual: “Everyone shall have the right to the 
inviolability of private life, personal and family secrets, the protection of 
honour and good name.”37 The Constitution also states that: “The collec-
tion, keeping, use and dissemination of information about the private life 
of a person shall not be allowed without his or her consent.”38 

Violation of privacy may be actionable on different grounds, including 
criminal prosecution, depending on the nature of information disclosed. 
For example, it is a criminal offense to illegally collect or disseminate in-
formation on the private life of a person which is his/her personal or fam-
ily secret.39 Alternatively, a civil action may be brought in order to protect 
inviolability of private life, personal and family secrets, and such claims 
are often coupled with claims for moral damage. In case of a positive out-
come, compensation at the discretion of the court and retraction may 
be awarded (although sometimes courts also award apologies which are, 
strictly speaking, not on the legislative list of potential remedies).

If privacy has been violated by a state body, an official, or a nongovern-
mental organization, the action may be brought on the basis of Article 2 of 
the Law “On Challenging to Courts any Actions and Decisions that Vio-
late Rights and Freedoms of Citizens,” No. 4866-1 dated 27 April 1993. 

Truth is not a defense to privacy claims, and the law seeks to redress 
the intrusive nature of the crime or tort. One recent example was a claim 
based on the filming of a couple during their wedding. The seven-second 
fragment of the film was featured in a television program devoted to mar-
riages, and also appeared in promotional spots for the program, which 



290  Europe

turned on the theory that “all marriages via advertisements are ‘calculated 
marriages’.” Broadcasting of the film in such a program suggested that 
these newlyweds met each other through a marriage advertisement, which 
was actually true, but nevertheless was considered an unwanted intrusion 
into their private life, heightened by the negative comment on such mar-
riages made in the program. 

The court ruled in favor of the couple, taking into account that they 
were recognizable in the video recording included in the program, al-
though no names or other personal data were broadcast in the program. 

  
a. What is the definition of “private fact”? 
There is no commonly recognized legislative definition of a “private 

fact,” and its interpretations vary widely.
The 1997 Presidential Decree does not contain the term “private fact,” 

but effectively outlines this concept by qualifying as confidential “any in-
formation on facts, events or circumstances of a private life of an indi-
vidual, which allows his/her personality (personal data) to be identified, 
except for any information that is subject to dissemination in mass media 
in the circumstances set up by Federal laws.” A nonexhaustive list includes: 
information with limited accessibility derived from professional activity 
(such as a medical secret,40 an attorney-at-law’s secret); correspondence; 
telephone, postal, or telegraph communications; a secret of adoption;41 
a secret of confession;42 a secret of will and other actions of a notary;43 a 
secret of monetary deposits;44 and a secret of personal data. This also ex-
tends to impermissibility to have a person shadowed and to have private 
conversations overheard.45 

A similar approach is taken by the Federal Law “On Information, In-
formatization and Protection of Information” No. 24-FZ dated 20 Febru-
ary 1995 (“Law on Information”), which states the following: “Collecting, 
storing, using or disseminating any information on private life as well as 
any information violating a personal secret, a family secret, a secret of cor-
respondence, a secret of telephone communications, postal, telegraph or 
other communications of an individual without his consent is not allowed, 
unless it is based on a court decision.”46

 
b. Is there a public interest or newsworthiness exception?
Not in the legislation, but there is a common understanding of the 

situations which would justify intrusion into someone’s private life for the 
sake of the public interest. The examples are as follows: (1) investigation of 
a crime or other serious offense; (2) protection of health or public security; 
(3) protection of the public from a fraud attempted by a person or by an 
organization through any word of mouth or any actions; (4) bringing to 
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the public’s attention the significant incompetence of an official. In each 
case, proportionality between any action and the public interest served is 
required. 

c.  Is the right of privacy based in common law, statute, or consti-
tution?

The right of privacy is based on the Constitution.

15. May reporters tape-record their own telephone conversations for 
note-taking purposes (not rebroadcast) without the consent of the 
other party?
No. Article 49 of the Mass Media Law requires that journalists must let 
sources know that they are being recorded.

16. If permissible to record such tapes, may they be broadcast with-
out permission?
The broadcasting of tape-recordings made without the consent of the 
source of information (as set out in Question 15 above) is admissible in 
the following situations:

1.  if such broadcasting does not violate the constitutional rights of an 
individual, for example, by identifying them; or

2.  if it is necessary for protection of a public interest and all measures 
have been taken not to identify a third party without a good rea-
son; or

3. if such broadcasting is based on a court decision.47

17. Is there a recognized evidentiary privilege preventing the disclo-
sure of confidential sources relied upon by reporters?
There is a limited shield law, but prosecutors would most likely succeed 
in overcoming it.

18. In the event that legal papers are served upon the newsroom (such 
as a civil complaint), are there any particular warnings about accept-
ing service of which we should be aware?
No, except those that relate to general civil procedure. Under the Civil 
Procedure Code of the Russian Federation No. 138-FZ dated 14 No-
vember 2002 (the “Civil Procedure Code”), the service of summons is 
effected either via registered mail or by personal delivery. The time of 
delivery is reflected in the receipt which is returned to the court. The 
summonses are served either on a particular journalist, or if the claim 
is against a company, on its authorized representative (e.g., an editor in 
chief ). One can refuse to accept the summons, in which case the person 
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effecting delivery makes a note on the receipt, and for the purpose of 
litigation this is regarded as effective service.

19. Has your jurisdiction applied established media law to Internet 
publishers? 
Currently in the Russian Federation there is no specific legislation regu-
lating the rights and obligations of Internet publishers. Nevertheless, the 
courts of the Russian Federation have developed a practice of applying the 
Mass Media Law to Internet publishers. However, as the Russian Federa-
tion does not have a system of precedent, such court practice will vary 
depending on the case and application of the law by the particular court.

Currently in Russia there could be three different parties involved in 
administering an Internet site: (1) the domain owner, which is the person 
in whose name the domain is in fact registered; (2) the person who is 
providing the technical support or content of the Internet site; and (3) 
the person on whose behalf the Internet site provides the information. In 
practice often all of the above-mentioned parties are different legal enti-
ties. The legal issue arises as to who should be responsible for any de-
famatory publications on the site. The courts are of the opinion that the 
responsibility should rest with those entities for whose benefit such site is 
in fact administered. Although the actual registration of the domain name 
may lie with another party, such “beneficiaries” are considered to be the 
owners of the sites.48

Another legal issue arises out of the question of which law should ap-
ply to the Internet publishers. Formally, an Internet publisher does not 
fall within the definition of a mass media source. As a consequence of the 
latter, publishers are currently trying to avoid the liability attached to the 
registered media by the use of disclaimers, stating that: (1) they are not re-
quired under the law to register; and (2) the Internet web pages are merely 
their “hobby.”49 The courts, however, are increasingly taking the approach 
that (1) the legislation on libel as well as on protection of freedom, dig-
nity, and business reputation should be applicable to Internet publishers 
independently of their legal “status”; and (2) Internet publishers should be 
regarded as an electronic mass media source. 

In at least one case, it appears that there is no immunity for Web site 
operators who host chat rooms, despite not knowing about the content 
of postings in those rooms. In “Troyka steel” v. LLC “Megasoft” (2004), 
“Troyka steel” filed a claim against “Megasoft,” claiming that the informa-
tion posted in a chat room hosted on its Internet site www.metaltorg.ru, 
denigrated its honor and dignity and undermined its reputation. Subtance 
of the postings aside, Megasoft argued that: (1) it cannot be considered an 
entity circulating the information on Internet site www.metaltorg.ru as 
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neither the site nor the respondent can be considered a mass media source; 
and (2) the fact that the site belongs to the respondent does not mean 
that it should be responsible for the denigrating information published in 
the chat room of the site. The Federal Commercial Court of the Moscow 
Region ruled in favor of the claimant, applying the provisions of the Civil 
Code and stating that: (1) the liability for publishing information deni-
grating honor and dignity of a person or undermining his reputation is not 
directly linked with the status of the legal entity as a mass media source; 
and (2) the fact of creating and supporting the site by the defendant made 
it possible for such denigrating publications to take place.50

20. If established media law has been applied to Internet publishers, 
are there any ways in which Internet publishers (including chat room 
operators) have to meet different standards?
No. The analysis in Question 19 above applies.

21. Are there any cases where the courts enforced a judgment in libel 
from another jurisdiction against a publisher in your jurisdiction?
We are not aware of any such cases. Any foreign judgment in the Russian 
Federation is enforced on the basis of a convention for the mutual recog-
nition of judgments. Currently Russia has entered few such conventions, 
except with the countries of the former USSR. 

Chapter Notes
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Introduction to the Spanish Legal System
The Spanish Constitution of 1978 provides the framework for the Span-
ish legal system, and the Organic Law of the Judicial Power contains that 
country’s fundamental laws. As described in the Constitution, the Gen-
eral Council of the Judiciary (Consejo General del Poder Judicial) is the sole 
group controlling the Judicial System. The Council is composed of twelve 
judges and eight lawyers and other established legal professionals. Council 
members serve a fi ve-year term and may not serve beyond one term. 

Spain is divided into several levels of geographical judicial areas. These 
areas, from smallest to largest, are municipalities, judicial districts, prov-
inces, and autonomous communities. Municipalities only have courts of 
the peace, judicial districts have courts of fi rst instance, provinces have 
provincial courts, and autonomous communities have a high court of jus-
tice. The Supreme Court and the National Court are the only courts with 
complete jurisdiction. 

Spanish courts are also organized by subject matter. Civil and com-
mercial issues are addressed in civil courts, criminal offenses are heard in 

C H A P T E R  1 8

Spain

almudena arpón de mendívil  and
santiago lardiés
Gómez-Acebo  & Pombo 

Gómez-Acebo & Pombo 

Paseo de la Castellana, 216

28046 Madrid, Spain

Phone: (34) 91 582 91 00

Fax: (34) 91 582 91 20

www.gomezacebo-pombo.com

aam@gomezacebo-pombo.com

slardies@gomezacebo-pombo.com

296



 Spain 297

criminal courts, social security and employment issues are heard in social 
courts, and the administrative court is used for public administrative is-
sues. The courts are in a hierarchical structure where lower court decisions 
can be appealed to higher courts and higher court opinions override those 
of the lower courts. 

1. What is the locally accepted definition of libel?
The Dictionary of the Royal Academy of the Spanish Language defines 
libel as “the act of discrediting someone by publishing something against 
his/her good opinion or fame.”

Under Spanish law, defamatory meaning is broad, and libel is most 
often defined as “an illegitimate intrusion in someone’s right of honor” 
under the Organic Law 1/1982, of 5 May, on Right of Honor and Privacy 
(hereinafter, Law 1/1982). If serious enough, and if the communication 
in question is made in a public forum, it may also constitute a criminal 
offense sanctioned by the Spanish Criminal Code, which defines libel as 
“the action or statement that injures someone’s dignity, discrediting his/
her fame or as an attack on his/her own esteem.” 

The Constitutional Court, in Judgment 223/1992, defines libel as 
“harming the reputation of someone within the public consideration, as 
a consequence of statements expressed with discredit or disrespect or that 
were considered as an offence within the public context.”

Slander is a higher or aggravated degree of libel, essentially the publica-
tion of a statement that similarly injures reputation, but is also made with 
the knowledge that the statement is false. Slander is also an offense under 
the Criminal Code.

Spanish law is also unforgiving with regard to hyperbolic language that 
might be seen as “insulting.” For example, in Judgment 1882/2002, the Su-
preme Court found the following statement defamatory, in this case, made 
by Ramón Mendoza, a former president of Real Madrid Football Club: 
“There are people who manipulate the public opinion, and the biggest bas-
tard of them is José María García, who, by means of lies and defamations, 
creates suspicion and doubts among Real Madrid supporters (…) Maybe 
when Mr. García speaks about some people’s private life and their economic 
reputation he is trying to protect his friends, who are seated on the bench.”  

By contrast, in Judgment 3927/2000, the Supreme Court did not find 
defamatory an economic magazine calling a group of financial companies 
a “gang of swines” under the title “How to Hide Money.” The Court held 
that these words could be defamatory, but not within a context referring 
to a well-reported financial scandal, which was of public significance and 
related to persons who held professions with a public scope. The Court 
also stated that the journalists carried out the required diligence in order 
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to verify what they published. (See the discussion in Question 6 below.)

2. Is libel-by-implication recognized, or, in the alternative, must the 
complained-of words alone defame the plaintiff ?
Libel-by-implication is recognized under Spanish law even though no ref-
erence is made in this regard in Law 1/1982. In order for the plaintiff to 
sue for libel, the individual needs to prove that the statements expressed 
in relation to him- or herself are defamatory within the context in which 
they were stated. 

For example, the Supreme Court found a newspaper liable for publish-
ing a letter that criticized, without evidence, how the principal of a school 
was appointed, and accusing the principal of getting his job through means 
that did not comply with all legal requirements. Although the words used 
were not libelous by themselves, these words, when taken as a whole, were 
found defamatory and the newspaper that published the letter was held 
liable for defaming the teacher (Judgment 679/2004).

3. May corporations sue for libel?
The Constitutional Court has established in various judgments that cor-
porations may sue for libel.1

4. Is product disparagement recognized, and if so, how does that dif-
fer from libel?
Disparagement of products is generally limited to statements made by or 
between competitors in the marketplace, under Article 9 of the Law on 
Unfair Competition. Unfair competition may be found simply when the 
statement is capable of damaging the product’s reputation within the rel-
evant market. Likewise, publicity disparaging a competitor’s product may 
also be considered as “unfair publicity” under Article 6 of the Law on 
General Publicity.

Product disparagement itself cannot be considered an illegitimate in-
trusion in the right of honor since only persons (either natural or corpo-
rate), and not products, are holders of dignitary rights. However, in very 
extraordinary cases, denigration of a product could be considered a libel 
upon the manufacturer’s reputation.

 
5. Must an individual be clearly identified (by name or photograph) 
to sue for libel? Can a group of persons sue for libel, even though not 
named?
An individual does not need to be clearly identified to sue for libel as long 
as that person‘s honor, privacy, or image is damaged. A group of persons 
can also sue for libel, even though not named.2 Group libel was recog-
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nized in 1991 when Spanish Jews brought a successful libel claim upon a 
statement made by a German World War II veteran: “If there are so many 
Jewish people, it is difficult to believe that they left crematoriums so alive; 
the problem with Jewish people is that they always want to be the victims, 
if they do not have enemies, they invent them (…) We need a leader (…) 
but nowadays there is not a person like the Fürher” (Constitutional Court 
Judgment 214/1991). 

6. What is the fault standard(s) applied to libel? 
It is worth noting that Spanish law conflates to a degree the right of pri-
vacy and the right to be free of defamatory falsehoods. In order for liability 
to attach, the defendant must have published either: 

1.  The disclosure of facts relating to someone’s private life, which af-
fects his/her reputation and good name; or 

2.  The attribution of facts or the expression of statements that injures 
someone’s dignity, discrediting his/her fame; and

3.  Either of the above publications must be unprivileged, that is, “an 
illegitimate intrusion” into the dignitary rights of the subject. 

In civil libel, the fault standard is objective, not subjective, thus the 
author’s state of mind is not relevant to a defense. The Constitutional 
Court defines “illegitimate intrusion” in the following manner:
• The facts or expressions do not serve the public interest.
•  The information lacks the requirement of veracity (i.e., genuine 

efforts to verify the truth of the report, and generally accepted 
reportorial technique).

•  Clearly humiliating, insulting, or opprobrious language with no 
relationship to the factual matter of general interest is used.

As regards the press and the freedom of speech, Spanish case law is 
still debating whether or not to apply a subjective standard in favor of the 
press, i.e., to exonerate the publication of untrue news when the media has 
used reasonably required efforts in order to find out the truth.

a.  Does the fault standard depend on the fame or notoriety of the 
plaintiff ?

In principle, no. However, the fault standard depends on the notoriety 
of the plaintiff in the sense that the greater the popularity of the affected 
person, the less right the person has to privacy.

b.  Is there a heightened fault standard or privilege for reporting 
on matters of public concern or public interest?
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Yes. Spanish law recognizes a public interest exception to defamation. 
This is narrowed by an examination into the truth-finding efforts of the 
reporter. News stories, even if defamatory, may not be the subject of li-
ability when a historic, scientific, cultural, or public interest exists.3 Public 
figures have also been deemed to have a limited right of privacy compared 
with ordinary individuals.4

In the civil context, truth is not an absolute defense to libel. If the pub-
lic interest is not served by the publication, then liability may still attach. 
Truth is a defense to criminal libel in the narrow instance that the subject 
of the story is about government employees and relates to facts regarding 
the exercise of their public function or the commission of either criminal 
or administrative offenses.

7. Is financial news about publicly traded companies, or companies 
involved with a government contract, considered a matter of public 
interest or otherwise privileged?
Financial information regarding important known corporations and pub-
licly traded companies is generally considered to be of public interest. The 
criteria applied to news about corporate activity do not differ from the 
general criteria applied to individuals. If the information published is in 
the public interest and the veracity of what is published was duly checked, 
the right of the press would prevail over the right of honor.

8. Is there a recognized protection for opinion or “fair comment” on 
matters of public concern?
Freedom of speech and the right to express opinions are fundamental 
rights recognized by the Spanish Constitution. Truthfulness of the opin-
ion or the implications that an opinion might engender are not subject to 
the ordinary degree of diligence, as might be the case with a traditional 
news story. 

However, the freedom of speech and opinion is not absolute. There-
fore, if the opinion expressed by a reporter includes humiliating expres-
sions directed at a person (natural or corporate), then an illegitimate intru-
sion in the right of honor may have occurred.

Protection of the freedom of speech and right to opinion is greater 
when opinions refer to matters of public concern or toward persons who 
hold a public service or profession. For example, the Supreme Court did 
not find defamatory the following statements included in a Spanish Social-
ist Party’s press release: “The company La Palma TV is acting in a sectar-
ian and partial way (…) The news broadcasted does not comply with the 
necessary pluralism and impartiality (…) they do what Coalición Canaria 
(the party in the government) orders them to do.” The Court explained 
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that damage to La Palma TV’s honor did not occur since what the Socialist 
Party disseminated was criticism protected by the freedom of speech and 
right to opinion (Judgment 4937/2004. See also Judgments 336/1993 
and 79/1995).

9. Are there any requirements upon a plaintiff, such as demand for 
retraction or right of reply, and if so, what impact do they have?
Yes. Aggrieved parties may make application to the Court for a right of 
reply. There is no requirement upon the plaintiff to demand a retraction 
before he or she files a complaint for libel. Section 2 of Article 9 of Law 
1/1982 enumerates the remedies available to prevailing plaintiffs to put 
an end to the illegitimate intrusion against the right of honor and to be 
compensated for damages. The subject of a news story can choose one or 
more of the remedies granted by Law 1/1982: 
• Right of reply: The right of reply is established by a judgment on 

the facts. The purpose of this remedy is to rectify and clarify the untrue 
facts and statements disseminated by the defendant. The right of reply 
is usually carried out in the terms specified by the Court in its judgment 
against the publisher.
• Money damages in tort: Both Law 1/1982 and the Constitutional 

Court recognize the right of the plaintiff to receive pecuniary compensa-
tion for the moral and material damages suffered. Presumed (or “Moral”) 
damages are allowed (iuris tantum presumption); however, claims for actual 
damages (called “material damages”) must be supported by proof. 
• Retraction right: Law 2/1984 on Right of Retraction establishes 

that anyone has a right to demand a retraction of the information pub-
lished in relation to facts about the subject that the individual considers 
false and the disclosure of which can injure that person’s right of honor.
• The dissemination of the judgment: This remedy is aimed at 

compensating the plaintiff for the moral damages suffered. The judge shall 
decide whether the defendant has to publish the whole judgment or only 
some part of it and the specific media where the judgment has to be pub-
lished.

Notwithstanding the above remedies, other measures can be requested 
by the plaintiff and granted by the judge.

10. Is there a privilege for quoting or reporting on:
In general terms, in reporting on matters of a governmental nature, as long 
as public persons are involved, and provided the journalist is diligent with 
regard to the veracity of the information reported, the right of information 
shall prevail over the right of honor. Thus, statements that within a differ-
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ent context might be considered libelous will not be seen as an illegitimate 
intrusion.

a. Papers filed in court?
Under Spanish law, governmental and judicial documents are not the 

proper object of copyright. Therefore, unless a secrecy obligation exists 
with regard to judicial proceedings or judgments (see answer to Question 
12 below), there are no particular restrictions on the reporters to be able to 
quote or report on documents issued by the courts. By the same token, the 
general contours of media law still apply to reports from judicial proceed-
ings; thus, insulting or offensive language may not be tolerated. 

Documents filed by lawyers are the subject of copyright and, conse-
quently, they cannot be freely disclosed or broadcasted absent the lawyer’s 
consent.

b. Government-issued documents? 
Article 71 of the Spanish Constitution establishes that members of 

Parliament and senators shall enjoy immunity for the statements declared 
during the course of their public functions. Similarly, under Article 8 
of Law 1/1982, statements made by competent government authori-
ties according to law shall not be considered an illegitimate intrusion 
in someone’s right of honor. Thus, official statements from government 
agencies acting within their lawful capacity may not be the basis of a 
defamation claim.

Except in the case of insulting or opprobrious language, the public 
interest privilege would almost always be satisfied by basing reporting on 
documents issued by the government. As stated above, legal documents 
generated by the Court or government agencies are not the object of copy-
right. 

c. Quasi-governmental proceedings? 
No statutes or cases have treated statements made by these kinds of 

bodies as on equal footing with government statements; therefore, report-
ers are urged to act with due diligence in reporting any such statements.

11. Is there a privilege for republishing statements made earlier by 
other, bona fide, reliable publications or wire services?
Yes. This principle is known in Spain as the “neutral report doctrine.” This 
doctrine allows reporters to accurately quote other, earlier publications, as 
long as the report is a matter of public concern or public interest (see, e.g., 
Judgments 232/93, 136/99, and 134/99).
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12. Are there any restrictions regarding reporting on:

a. Ongoing criminal investigations?
Yes. In accordance with Article 301 of Law on Criminal Procedure, 

criminal investigations conducted by the investigating judge (called a 
“magistrate”) shall be carried out in secret until the opening of the oral 
proceedings.

b. Ongoing criminal prosecutions?
There are no restrictions for reporting on the existence, development, 

and outcomes of ongoing criminal prosecutions.
Article 680 of Law on Criminal Procedure states that criminal litiga-

tion shall be public during the oral proceedings. However, the president 
of the Court can require secrecy when so required because of morality 
or public order reasons, or out of respect for the victim or the victim’s 
family.

c. Ongoing regulatory investigations? 
There are no restrictions regarding regulatory investigations.

d. Ongoing civil litigation, or other judicial proceedings?
Except for reporting on matters referring to minors, marital status, or 

other very personal rights, such as adoptive parents’ names, there are no 
restrictions regarding civil proceedings.

13. Are prior restraints or other prepublication injunctions available 
on the basis of libel or privacy, and if so, what are the standards for 
obtaining such relief ? 
Precautionary measures are expressly allowed in Article 9 of Law 1/1982. 
These interim measures are aimed at preventing an alleged illegitimate 
intrusion into someone’s right of honor. However, granting interim relief 
only occurs in very extraordinary cases. 

In order for a precautionary measure to be granted by the courts, ap-
plicants must provide preliminary proof of the violation of their right of 
honor and must also post a bond to make good the damages that the 
precautionary measure might cause to the defendant if the libel claim is 
unsuccessful.

14. Is a right of privacy recognized (either civilly or criminally)?
Yes. This right is recognized and protected both by Law 1/1982 and by 
the Spanish Criminal Code. The Constitutional Court considers that the 
information disclosed represents an illegitimate intrusion into someone’s 
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right of privacy when the disclosure is not consented to, and lacks public 
interest, regardless of the veracity of the information.

The Constitutional Court has held that the following facts represented 
an illegitimate intrusion into the right of privacy: broadcast of a videotape 
from an ambulance depicting the agonizing death of a famous bullfighter 
who was mortally injured in the ring (Constitutional Court Judgment 
231/1988); disclosure of the identity and activities of the natural mother 
of a child adopted by a well-known artist (Constitutional Court Judg-
ment 134/1999); disclosure of the fact that an architect suffered from 
AIDS (Constitutional Court Judgment 20/1992); publishing unauthor-
ized photographs of the interior of a famous person’s home and detailing 
that person’s personal likes and dislikes in their home life (Constitutional 
Court Judgment 115/2000).

a. What is the definition of “private fact”? 
It is a constitutional doctrine under Article 20 of the Spanish Con-

stitution that a “private fact” is that kind of fact found within someone’s 
personal and reserved sphere, kept private by the right’s holder and “neces-
sary to keep a minimum quality of human life.” Usual examples are inti-
mate family or medical information, details about children, and financial 
information.

b. Is there a public interest or newsworthiness exception?
Yes. The public interest is the dispositive criterion to assess whether 

certain information deserves protection under the right of privacy or, on 
the contrary, constitutes a legitimate exercise of the right of freedom of 
information.

Thus, when certain information refers to a public matter, that is, to 
facts or an event that affects the whole of the citizens, then the information 
does not represent an illegitimate intrusion in someone’s right of privacy.

c.  Is the right of privacy based in common law, statute, or consti-
tution?

The right of privacy (as well as the right of honor) is based on the 
Spanish Constitution, which considers this right fundamental and, there-
fore, subject to the highest legal and judicial protection.

15. May reporters tape-record their own telephone conversations for 
note-taking purposes (not rebroadcast) without the consent of the 
other party?
Yes. Although Article 7 of Law 1/1982 prohibits secret placement of tape-
recording devices with the aim of recording someone’s private life, the 
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Constitutional Court has also held that anyone may tape-record their own 
conversations without the consent of the other party. 

By contrast, a third party may not record a conversation to which he is 
not a party without consent. 

16. If permissible to record such tapes, may they be broadcast with-
out permission?
In principle this would represent an illegitimate intrusion in the right of 
privacy. However, in the right context, the public interest exception may 
apply. If the person involved in the conversation was a public figure and 
the recording related to a matter of public interest, it may be justified.

17. Is there a recognized evidentiary privilege preventing the disclo-
sure of confidential sources relied upon by reporters?
Yes. Pursuant to the Reporters’ Statute, reporters are obliged to keep secret 
the identity of their confidential sources. Reporters may not be compelled 
to disclose their sources to their employers, the public authorities, or ju-
dicial authorities except in extraordinary cases, when, as a consequence of 
the disclosure, the commission of an offense against someone’s life, integ-
rity, health, freedom, or sexual freedom can be prevented. 

In most circumstances, a reporter summoned to reveal a source’s 
identity in a judicial proceeding must invoke the right to confidentiality. 
Breach of the promise to a confidential source can be considered an of-
fense under the Criminal Code.

18. In the event that legal papers are served upon the newsroom (such 
as a civil complaint), are there any particular warnings about accept-
ing service of which we should be aware?
No. Article 155 of the Law on Civil Procedure establishes that the defen-
dant’s residence for the purposes of the first summons can be that person‘s 
place of work. Thus, it is common in Spain that legal papers are served 
upon the newsroom and no consequences will arise by accepting service.

19. Has your jurisdiction applied established media law to Internet 
publishers? 
Law 1/1982 protects the right of honor and privacy and constitutes a limit 
to the right of information regardless of the nature of the media (radio, 
television, press, Internet, etc.). For example, the Court of First Instance 
number 43 of Barcelona found “Leading Activities at Canadian Abroad 
Network Online Associates, S.A.” liable for publishing false information 
on its Web site regarding the alleged sexual affairs of some members of a 
football team in a Madrid hotel. The company was ordered to pay dam-
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ages to the football players and to publish the judgment on its Web site 
(Judgment 23/2003).

20. If established media law has been applied to Internet publishers, 
are there any ways in which Internet publishers (including chat room 
operators) have to meet different standards?
The standards that Internet publishers have to meet are the same as those 
explained above. No distinctions are made regarding the media used to 
diffuse the information. 

21. Are there any cases where the courts enforced a judgment in libel 
from another jurisdiction against a publisher in your jurisdiction?
As far as we know, there are no cases where Spanish Courts enforced a 
judgment in libel against a publisher from another jurisdiction. However, 
this does not mean that it is not possible.

Chapter Notes

1. See, e.g., the Constitutional Court Judgment 139/1995 or the Supreme Court 
Judgment 751/2004, which found the Socialist Party liable for some statements 
in which it accused the plaintiff, “Radio Television La Palma, S.L.” (limited cor-
poration), of being partial on political matters.

2. The Jewish associations B’Nai B’Rith de España and Amical de Mauthassen 
had standing to bring an action against the author of a comic book considered 
xenophobic (Constitutional Court Judgment 1761/1995).

3. As the Constitutional Court Judgment, 22/1995, of 30 January 1995 states:  
“it is reiterated constitutional doctrine that only the information referred to facts 
of public concern and obtained and contrasted with a minimum of diligence, 
that is, truthful information, can be protected by Article 20.1.(d) of the Spanish  
Constitution (which guarantees the freedom of information right) and prevail over 
the right of honor guaranteed by Article 18.1. of the Spanish Constitution.”

4. Thus, the Constitutional Court has held that the right of honor is weakened 
when the holder of the right is a public person, a person who holds public func-
tions, or a person who takes part in matters of public concern, since they are 
obliged to bear the risk of their right of honor being discredited as a consequence 
of expressions or statements of public interest (Constitutional Court Judgments 
165/87, 107/88, 20/92, and 320/94).



Introduction to the Swiss Legal System
Switzerland is divided into twenty-six states, called cantons. Each canton 
has signifi cant law-making powers which are evident in the mixture of 
cantonal law and federal law in each individual canton. The Swiss Federal 
Supreme Court is the only federal court in the Swiss system and is used as 
the court of last resort. The cantonal courts are divided into civil, crimi-
nal, and administrative courts. Procedural law is generally canton-specifi c, 
while more substantive laws tend to be federal laws. All cases are dealt with 
in the court system of the canton with jurisdiction and can be appealed up 
to the Supreme Court. 

1. What is the locally accepted definition of libel?
Various federal statutes provide civil and criminal sanctions against libel, 
slander, defamation and, in more general terms, disparaging statements. 
Whereas the freedom of speech and the freedom of the media are guar-
anteed by the Constitution (Articles 16 and 17 of the Swiss Federal Con-
stitution, herein referred to as “SFC”), these civil and criminal sanctions 
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constitute limits to the media which are clearly distinctive from those ap-
plicable in other European countries or in the United States. 

Three statutes are of particular relevance: (1) the Civil Code of Decem-
ber 10, 1907 (herein referred to as “CC”) for the protection of personality 
rights; (2) the Penal Code of December 21, 1937 (herein referred to as “PC”) 
for the protection of the right of honor; and (3) the Unfair Competition Act 
of December 19, 1986 (herein referred to as “UCA”) for the protection of 
fair competition. Additionally, the Data Protection Act of June 19, 1992 
(herein referred to as “DPA”) may also have to be considered. 

As a consequence, there is not a single definition of “libel,” “slander,” or 
“defamation” but rather a framework of legal provisions, which must be ex-
amined on a case-by-case basis. Ultimately, these provisions incorporate (and 
are construed by the courts in accordance with) the constitutional rights to 
human dignity (Art. 7 SFC), privacy (Art. 13 SFC), and the right to enjoy 
free access to and free exercise of private economic activities (Art. 27 SFC).

Infringement of the Personality Right (Civil Law)
Article 28 CC protects the rights connected with the personality of an in-
dividual or legal entity, i.e., all aspects that make a person or entity unique. 
The personality right includes the right to live, the right to physical integri-
ty, the right to personal freedom, the right to bear a name, the right to one’s 
own image and voice, the right to privacy, and the right to be recognized as 
a person of dignity. More specific rules relating to the protection of person-
al data are set out in the DPA. It is noteworthy that the DPA does not only 
relate to personal data of individuals but also to those of legal entities.

Anyone whose personality is injured by a wrongful act can seek judicial 
measures against any person who takes an active part in the injury. An 
injury is illegal when it is not justified (1) by the injured person’s consent, 
(2) by a prevailing private or public interest, or (3) by the law.

Article 28a CC provides for (1) injunctive relief, (2) removal of an 
existing infringement, (3) a declaratory judgment (if the effect of the in-
fringement is continuing), and (4) a claim for rectification or publication 
of the judgment. Furthermore, the injured party may ask for compensa-
tory damages or an account of profits and for moral compensation. Dam-
ages are only due when the offender was acting with fault, i.e., with intent 
or with negligence.

Infringement of the Right to Dignity (Penal Law)
The object of legal protection in criminal law is the right to dignity (i.e., 
the moral reputation of a person as opposed to the social or professional 
reputation). Social and professional reputations are protected only by 
Art. 28 CC (and to some degree through the UCA, as outlined below).
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The two most important provisions of criminal law are defamation, 
in accordance with Art. 173 PC (Üble Nachrede), and Art. 174 PC (Ver-
leumdung). Both provisions apply to the dissemination of false and dis-
honorable information vis-à-vis a third party or the public. Article 174 
(Verleumdung) applies only if the false statement is made knowingly (i.e., 
the infringer knows that the statement is not true), whereas Art. 173 
(Üble Nachrede) applies if the defendent was not aware of the statement’s 
inaccuracy. 

The dissemination of a defamatory value judgment (e.g., the allegation 
that someone acts like a “clown”) as opposed to a statement of fact, or the 
dissemination of a factual statement only to the subject of the statement 
(i.e., not to third parties or to the public) will be qualified as an insult, in 
accordance with Art. 177 PC (Beschimpfung).

Under Articles 173 and 177, the publisher is allowed a so-called proof 
of exoneration, which consists of a “proof of truth” and a “proof of good 
faith”: to avoid criminal sanctions, the offender must show either that the 
defamatory statement was true (proof of truth) or that he or she had good 
reasons to believe, in good faith, in the truth of the defamatory statement 
(proof of good faith). 

The following represent some examples of defamation made by media:
A weekly business magazine accused a manager of dubious business 

practices. The manager resigned from his professional position before the 
defamatory article was published. As a result of the defamatory article, he 
was not able to find new employment. The Federal Supreme Court held 
that the article in question infringed the manager’s personality rights and 
granted compensation for damages of SFr 1.7 million.1 A daily newspaper 
published an article about criminal proceedings that took place twenty 
years ago and published the name of the then-juvenile delinquent who 
had been successfully reintegrated into society by the time of the publica-
tion. The Federal Supreme Court held that the media company infringed 
the personality rights of the former delinquent and argued that there exists 
a “right to forget.” The Court awarded the plaintiff moral compensation 
of SFr 40,000 for suffering a severe depression after the publication of the 
defamatory article.2

2. Is libel-by-implication recognized, or, in the alternative, must the 
complained-of words alone defame the plaintiff ?
Defamation-by-implication is recognized, i.e., even if a statement is not 
by itself defamatory, it can become actionable if it is put in a libelous 
context. 

3. May corporations sue for libel?
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Corporations may sue for defamation under both civil and criminal law. 
There is a dispute, however, as to the extent a corporation’s “honor” can be 
infringed under Articles 173, 174, and 177 PC.

4. Is product disparagement recognized, and if so, how does that dif-
fer from libel?
Under Art. 3a UCA, it is considered unfair (and therefore illegal) to dis-
parage another person or entity, its products, works, services, prices, or 
other business affairs by making false, misleading, or unnecessarily in-
fringing statements. The disparaging statement must be of some gravity 
and it must influence the competition between the person or entity and 
its competitors.

Contrary to laws against unfair competition in most other countries, 
the UCA also applies to parties who are not competitors (e.g., to media re-
porting on businesses, thereby impairing their competitive status). An ag-
grieved party may initiate civil (Art. 9 UCA) and criminal (Art. 22 UCA) 
actions against the infringing party.

Thus, the dissemination of false, misleading, or unnecessarily infringing 
statements about products, and which affect the competitive status of the 
products, may be subject to civil and criminal sanctions. In a newspaper in-
terview, the manager of a sewing machine company was quoted as saying that 
a competitor’s technical standards were outdated and that his own products 
were “always technically ahead.” The Federal Supreme Court held that the 
journalist who published the interview infringed Art. 3a UCA.3 The Euro-
pean Court of Human Rights (ECHR) has in the past reversed similar judg-
ments under Swiss law. A scientist wrote in an academic journal that food 
prepared in microwaves is a health hazard. The Federal Supreme Court held 
that the statement infringes Art. 3a UCA.4 The ECHR reversed the judgment 
of the Federal Supreme Court, arguing that the statement of the scientist was 
protected by Art. 10 European Convention on Human Rights.5 

5. Must an individual be clearly identified (by name or photograph) 
to sue for libel? Can a group of persons sue for libel, even though not 
named?
It is sufficient if the aggrieved party is identifiable by the public concerned 
in the context of a defamatory statement. An explicit identification (i.e., 
by name, photograph, voice, etc.) is not required.

A group of persons can sue in civil and criminal actions if organized 
as a legal person (e.g., as a corporation). Unincorporated groups without 
legal capacity do not have standing to bring actions in Swiss law for defa-
mation (e.g., boards of directors, governmental administrations, ethical or 
social groups) and each person must file a lawsuit individually. 
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6. What is the fault standard(s) applied to libel? 
The verification of the source of potentially defamatory information is a 
significant part of the journalist’s professional duties of care. If severe al-
legations are to be published, the journalist is required to submit the alle-
gation for comments to the person concerned prior to publication and to 
publish such comments along with the allegation, unless there is not suf-
ficient time for obtaining the comment of the person concerned (principle 
of “audiatur et altera pars,” stipulated as principle nr. 3.8 of the guidelines 
relating to the Swiss charter of journalists, published by the self-regulatory 
body “Presserat”). 

Swiss law recognizes a “good faith” defense. The headline in a tabloid: 
“Rightist Extremist Works for the Protection of the State” was not found 
to be infringing the right of honor because the defendant could show that 
he believed with good faith in the truth of the statement.6 

Each case requires an assessment of the public interest versus the in-
terest of the person concerned. The decision rendered by the European 
Court of Human Rights in the matter of Princess Caroline of Hannover 
vs. Germany will surely further tighten the practice of the Swiss courts, 
thereby limiting the media’s freedom to report on matters not directly 
related to the public function of a person. 

a.  Does the fault standard depend on the fame or notoriety of the 
plaintiff ?

The fault standard does not depend on the fame or notoriety of the 
plaintiff. 

b.  Is there a heightened fault standard or privilege for reporting 
on matters of public concern or public interest?

Yes. Reporting on matters of public concern or public interest is privi-
leged under both civil and criminal law, and such publications may be de-
fended from monetary damages by “good faith,” a showing that the article 
was published without malicious intent or negligence, and was subjected 
to a degree of fact-finding and scrutiny or truth-seeking by the reporter. 
When the issues at stake concern matters of public interest or public con-
cern, the courts will more readily admit good faith. Further, the courts will 
acquit the defendant on that basis, provided that the journalist has carried 
out “professional duties of care.” 

Under civil law, the Swiss jurisprudence follows the so-called theory 
of spheres that distinguishes between the person’s (1) intimate sphere, 
(2) private sphere, and (3) public sphere. A further distinction is made 
between persons of public interest, where the doctrine further distin-
guishes between “absolute and relative persons of contemporary history” 
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(“absolute und relative Personen der Zeitgeschichte”) and private per-
sons in whom the public has no interest.

Absolute persons of contemporary history (such as the president of a State, 
a minister of national importance, a CEO of a [multi]national corporation, 
a leading celebrity or artist) cannot prevent the media from reporting on 
matters related to their public function (whether or not such matters are in 
the public, private, or even intimate sphere of these persons). 

Relative persons of contemporary history (i.e., persons who are temporar-
ily in the public eye or only in relation to a limited subject matter, such as 
a scientist) can prevent the publication of any facts that are not related to 
their public function.

Private persons can challenge the publication of any facts about them 
unless such facts are part of public life (e.g., a picture taken of a person 
who is part of a crowd in a sports stadium).

In criminal actions against the infringement of the right to dignity and 
against insult (Art. 173 and 177 PC), the public interest is taken into ac-
count as part of the “proof of exoneration.”

In either a civil or criminal action, based on Art. 3c UCA, public inter-
est is taken into account when assessing whether a statement is “unneces-
sarily infringing.”

7. Is financial news about publicly traded companies, or companies 
involved with a government contract, considered a matter of public 
interest or otherwise privileged?
There is no particular privilege, as such, protecting the publication of 
financial news, neither with respect to publicly traded companies nor 
with respect to companies involved with a government contract. A pub-
lic interest, however, in information related to publicly traded compa-
nies and companies involved with government contracts is likely to be 
inferred.

8. Is there a recognized protection for opinion or “fair comment” on 
matters of public concern?
An opinion is not as such actionable as a defamation under criminal law 
(Art. 173 and 174 PC) but it can be actionable under civil law (Art. 28 
CC and Art. 3a UCA). The line between an opinion expressed by a jour-
nalist and a defamatory statement of fact can be a fine one. Good faith is 
a defense upon which the defendant could rely under criminal law (“proof 
of exoneration” under Art. 173 PC). 

9. Are there any requirements upon a plaintiff such as demand for 
retraction or right of reply, and if so, what impact do they have?
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A person who is affected (but not necessarily infringed) in his personality 
rights by the publication of facts (as opposed to value judgments) in pe-
riodically published media, in particular, the press, radio, or television, is 
entitled to publish a counter-statement (right of reply, “Gegendarstellung,” 
Art. 28g CC). The text of the counter-statement must be brief and re-
stricted to the subject matter of the publication to which the right to reply 
applies. The person concerned must send the text of the counter-state-
ment to the media company within twenty days from having taken notice 
of the published facts, but in no case later than three months after the 
publication. The media company must immediately inform the person 
concerned, stating when the counter-statement will be published or stat-
ing the reasons why it is rejected. When the purpose of the right to reply 
can only be achieved through the publication of a picture instead of a text, 
the applicant can request that the media company publish the picture.7

The counter-statement shall be published as soon as possible and in 
such a manner that it reaches the same audience as the facts to which it 
relates. The counter-statement must be marked explicitly so that it can be 
recognized as such. The media company is entitled to add a declaration, 
regarding whether it maintains the previously published position, and it 
may also add the sources of its findings. The counter-statement must be 
published free of charge. If a media company refuses to publish a counter-
statement or if it is published incorrectly, the person concerned may file a 
request with the court.

The law does recognize a mandatory right of reply; however, neither civil 
law nor criminal law requires a plaintiff to demand retraction of an infring-
ing statement or to exercise a right of reply prior to taking legal action. 

A request for criminal prosecution due to defamation needs to be filed 
within three months from the day when the injured party becomes aware 
of the identity of the infringer (Art. 29 PC).

The right to publish a counter-statement can be abused (“rechtsmiss-
bräuchlich”) if the person affected was offered the opportunity to provide 
his comments on the facts before their publication.8

10.  Is there a privilege for quoting or reporting on:

a. Papers filed in court?
There is no privilege for quoting or reporting on papers filed in court. 

Such reports are still subject to due diligence of responsible reporting.

b. Government-issued documents? 
There is no privilege for quoting or reporting on government-issued 

documents. 
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Journalists who quote from official governmental documents, legally 
declared secret by the appropriate authorities, may be subject to criminal 
prosecution for indiscretion.9 This penal code provision has been criticized 
because it criminalizes the media for disseminating information whether 
or not the public is interested in this information, while the public official 
is not.

c. Quasi-governmental proceedings? 
There is no privilege for quoting or reporting on quasi-governmental 

proceedings, such as those issued by professional associations.

11. Is there a privilege for republishing statements made earlier by 
other, bona fide, reliable publications or wire services?
There is no privilege for republishing statements made earlier by other, 
bona fide, reliable publications or wire services. The “proof of exonera-
tion,” according to Articles 173 and 177 PC, however, may be successful 
in certain contexts.

12.  Are there any restrictions regarding reporting on:

a. Ongoing criminal investigations?
Criminal investigations and prosecutions are governed by cantonal 

laws (but a nationwide federal law is currently in preparation). All cantons 
stipulate that criminal investigations shall be conducted secretly. A public 
official who infringes the secrecy obligation is committing a criminal of-
fense.10 A journalist who publishes secret information obtained from an 
official who broke the secrecy obligation will not be sentenced as an ac-
complice but may be charged with indiscretion.11 

b. Ongoing criminal prosecutions?
Criminal prosecutions are open to the public: “The court hearing 

shall be public, and the judgment shall be publicly proclaimed.”12 The 
public has the right to attend criminal prosecutions. This right does not 
include the media’s right to broadcast the criminal prosecution to the 
public.

The public and the media may, however, be excluded from all or part 
of the prosecution in the interest of morals, public order, or national secu-
rity; where the interests of juveniles or the protection of the parties’ private 
life prevail; or under special circumstances when publicity would prejudice 
the interests of justice.13 All cantonal statutes enumerate exceptions to the 
rule of publicity, within the scope given by the Convention.
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c. Ongoing regulatory investigations? 
Regulatory investigations are conducted secretly, but the authorities 

may make public any investigation of public concern. Some laws, includ-
ing Art. 25 of the Federal Antitrust Act of October 6, 1995, provide ex-
plicitly that the authorities must respect secrecy of investigations under 
Art. 320 PC (see 12a. above). A journalist who publishes information 
obtained from an official who breaks the secrecy rule may be sentenced 
for indiscretion.14

d. Ongoing civil litigation, or other judicial proceedings?
As a general rule, civil litigation or other judicial proceedings are open 

to both the public and the media.15 Most procedural rules provide that 
secret proceedings are to be conducted if legitimate reasons are at stake, 
such as morality or family interests. 

13. Are prior restraints or other prepublication injunctions available 
on the basis of libel or privacy, and if so, what are the standards for 
obtaining such relief ? 
Prior restraints and other prepublication injunctions are available on the 
basis of defamation and privacy. Article 28c CC states that a person may 
apply for precautionary measures, when that person can substantiate that 
he or she has been infringed in his or her personality rights by an illegal 
act; that he or she must fear that an act will infringe his or her personality 
rights; and that from this infringement, a disadvantage will arise, which 
cannot be easily compensated. 

Where an infringement is caused (or threatens to be caused) by pe-
riodically published media (i.e., by press, radio, or TV), the court can 
only take steps to restrain or to remove the infringement when: (1) the 
personality rights infringement involves a particularly serious disadvantage 
to the aggrieved party; (2) there exists obviously no justification for the 
infringement; and (3) the prepublication injunction does not appear to be 
disproportionate.

Yeslam Binladin (the half-brother of Osama Bin-Ladin) and his com-
pany, Saudi Investment Company, SICO Corporation, applied successful-
ly for precautionary measures (ban of publication) before the distribution 
of a book in Switzerland, published by French authors and entitled The 
Forbidden Truth. The Involvement of the USA with Osama Bin-Ladin. The 
Federal Supreme Court repealed the decision on a review of the defama-
tory meaning complained-of, holding that neither Yeslam Binladin nor 
his company are put in the perspective of terrorism; the publication was 
therefore neither capable of harming their reputation nor violating their 
personality rights.16 
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14. Is a right of privacy recognized (either civilly or criminally)?
Yes. Swiss law recognizes a right of privacy, which is stipulated in Art. 13 
SFC. As mentioned above, under civil law, the Swiss jurisprudence follows 
the so-called theory of spheres that distinguishes between the person’s (1) 
intimate sphere, (2) private sphere, and (3) public sphere. A further dis-
tinction is made between persons of public interest, where the doctrine 
further distinguishes between “absolute and relative persons of contem-
porary history” (“absolute und relative Personen der Zeitgeschichte”) and 
private persons in whom the public has no interest.

a. What is the definition of “private fact”? 
No definition of “private fact” is found in any legal statute. All aspects 

of a person’s intimate and private life are protected as “private fact.” This 
concerns all those aspects of a person’s life, which he or she can legiti-
mately expect will not be made public. Private facts include photographs 
and/or recordings of private or intimate situations, information on health, 
on social security measures, or on sexual preferences. Information has, 
perhaps, held the public’s interest at the time it initially occurred, but this 
interest may dissipate over time.

b. Is there a public interest or newsworthiness exception?
The protected scope of a person’s privacy is reduced if that person is 

active in matters of public concern (see Question 6 above). Private aspects 
may only be published if a public interest is given (e.g., it is of public inter-
est when a person with a pedophile past is applying for a position for the 
protection of children’s rights within the local government; on the other 
hand, purported romantic involvements of celebrities are generally not a 
matter of public interest). 

c.  Is the right of privacy based in common law, statute, or consti-
tution?

The right of privacy is based in the Constitution (Art. 13 SFC) as well 
as in statutes (Art. 28 CC, Art. 173 ss. PC, and Art. 1 DPA).

In one case, a journalist took a photo of a man involved in a criminal 
proceeding and who had just been released from a pretrial confinement. 
The subject was standing in the doorway of his house and explicitly told 
the journalist that he did not want to be photographed. The Federal Su-
preme Court held that taking a picture of someone, against his will, in the 
doorway of his house, is a violation of this person’s privacy right. Note: the 
plaintiff sued the journalist for infringing his intimate and private sphere 
through use of a tape recorder.17
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15. May reporters tape-record their own telephone conversations for 
note-taking purposes (not rebroadcast) without the consent of the 
other party?
According to Art. 179ter PC, without the consent of the other party, report-
ers may not tape-record telephone conversations for note-taking purposes. 
This law also applies even if the conversation or extracts of the conversa-
tion is not intended for rebroadcasting.

16. If permissible to record such tapes, may they be broadcast with-
out permission?
No.

17. Is there a recognized evidentiary privilege preventing the disclo-
sure of confidential sources relied upon by reporters?
Art. 27bis PC recognizes the evidentiary privilege of confidential journalis-
tic sources (“Quellenschutz”). The privilege includes the right to refuse to 
testify in a court, to disclose research material, and to reveal journalistic 
sources. The privilege may be suspended, however, if specific, legally pro-
tected interests of importance are at stake.

The law contains a comprehensive list of offenses that suspend the 
evidentiary privilege, in particular, offences such as murder;18 armed rob-
bery;19 sex crimes;20 hardcore pornography;21 membership in a criminal 
organization, financing of terrorist organizations;22 money laundering and 
related crimes;23 corruption;24 and serious drug trafficking.25

The legal doctrine also requests that a test of proportionality be con-
ducted in each case before a journalist is requested to disclose research 
material and sources.

18. In the event that legal papers are served upon the newsroom (such 
as a civil complaint), are there any particular warnings about accept-
ing service of which we should be aware?
In Switzerland, the delivery of legal documents is carried out by the 
courts and not by the parties themselves. In general, the courts deliver 
legal papers to the defendant at the address provided by the plaintiff. 

Should delivery fail because the defendant rejects receipt of the legal 
documents, effective delivery may be presumed under the applicable can-
tonal or federal procedural law. If delivery fails because the defendant has 
no domicile or habitual residence at the address the plaintiff provided, the 
court may ask the plaintiff to provide an accurate address.

If legal documents in criminal or civil matters against a media com-
pany are delivered to the premises of the media company, receipt should 
not be rejected (because it may otherwise be deemed to have taken place). 
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The documents should be forwarded directly to the person who can make 
the appropriate decisions on the proper course of action, such as local 
counsel. 

If legal papers in criminal or civil matters against a journalist, whether 
employee or regular contributor, are delivered to the media company’s 
premises, these documents should be received and forwarded to the proper 
person. If the journalist is not a regular contributor, receipt should be re-
jected by explicitly stating that the defendant is not related to the media 
company. It should be taken into account, however, that legal documents 
may be published (and thereafter deemed delivered) if these documents 
cannot be delivered to the defendant. 

Receipt of legal papers at the media company premises does not pre-
vent the journalist from appealing the validity of the service at a later stage. 
Further procedural rules should be considered in accordance with the can-
tonal laws applicable at the media company’s domicile. 

19. Has your jurisdiction applied established media law to Internet 
publishers? 
The above law applies to Internet publishers, but there has been no spe-
cific precedent to this effect. 

20. If established media law has been applied to Internet publishers, 
are there any ways in which Internet publishers (including chat room 
operators) have to meet different standards?
Internet publishers do not, as such, have to meet different standards, but 
they may be held liable for content contributed by users and published in 
discussion forums or chat rooms. Therefore, Internet publishers need to 
establish clear rules as to the nature of the content that may be published 
by users. They should also establish appropriate monitoring procedures to 
ensure that no illegal content can be published by users and that noncom-
plying content is removed immediately upon the publisher being made 
aware of it.

Legislation that stipulates a primary responsibility of the publisher and 
grants relief from criminal prosecution to access providers and (to a lesser 
extent) to hosting providers is currently in preparation. 

21. Are there any cases where the courts enforced a judgment in libel 
from another jurisdiction against a publisher in your jurisdiction?
There are no cases in Switzerland where the courts enforced a judgment in 
libel from another jurisdiction against a Swiss publisher.



 Switzerland 319

Chapter Notes

1. Art. 28 CC, Art. 41 Code of Obligations, Federal Supreme Court, BGE 123 
III 385 and case 5C.57/2004, September 2, 2004.

2. Art. 28 CC, Art. 49 of the Swiss Code of Obligations, Federal Supreme Court, 
case 5C.156/2003, October 23, 2003.

3. Federal Supreme Court, BGE 117 IV 193.

4. Federal Supreme Court, BGE 120 II 76.

5. Hertel v. Switzerland, 59/1997/843/1049.

6. Articles 173 and 174 PC, successful “proof of good faith,” Supreme Court of 
the Canton of Zurich, case DF30002/U, March 1, 2004.

7. Federal Supreme Court, BGE 130 III 1.

8. Federal Supreme Court, BGE 120 II 273.

9. Art. 293 I PC, “Verbot der Veröffentlichung amtlicher geheimer Verhandlungen.”

10. Violation of the official secret, Art. 320 PC, “Verletzung des Amtsgeheim-
nisses.”

11. Art. 293 I PC, “Veröffentlichung amtlicher geheimer Verhandlungen.”

12. Art. 30 III SFC and Art. 6 I European Convention for the Protection of Hu-
man Rights and Fundamental Freedoms of November 4, 1950.

13. Art. 6 I European Convention on Human Rights.

14. Art. 293 I PC, “Veröffentlichung amtlicher geheimer Verhandlungen.”

15. Art. 30 III SFC and Art. 6 I European Convention on Human Rights.

16. Federal Supreme Court, case 5P.362/2002, December 17, 2002.

17. Art. 179 PC, “Verletzung des Geheim- oder Privatbereichs durch Aufnah-
megeräte,” [Federal Supreme Court, BGE 118 IV 41].

18. Art. 111–113 PC [“Tötungsdelikte”].

19. Art. 140 IV PC [“qualifizierter Raub”].

20. Art. 187, 189–191 PC [“strafbare Handlungen gegen die sexuelle Integrität”].

21. Art. 197 III PC [“harte Pornografie”].

22. Art. 260ter and 260quinquies PC [“kriminelle Organisation” and “Finanzierung 
des Terrorismus”].

23. Art. 305bis PC [“Geldwäscherei”] such as 305ter PC [lack of care within finan-
cial transactions, “mangelnde Sorgfalt bei Finanzgeschäften und Melderecht”].



320  Europe

24. Art. 322ter - 322septies PC [“Bestechung”].

25. [“schwerer Drogenhandel  ”] Art. 19 I of the Narcotics Act [“Betäubungsmit-
telgesetz”].



321

Issues of Global Interest

P A R T  F O U R

International Media Law and the Internet

Special Issues for Book Publishers

Enforcing Foreign Judgments in the
United States and Europe

Fair Use

The Emergence of Privacy as a Claim
in the UK



Introduction
Much of the law as it applies to the Internet might be described as “old 
wine in a new bottle.” The fact that news and commentary may now be 
disseminated globally, seamlessly, virtually, and instantaneously doesn’t of-
ten change the standards by which courts around the world hold publish-
ers accountable for alleged wrongs related to news and commentary.

What has changed is that now almost anyone, anywhere can be a 
publisher. Although we are now all potential Gutenbergs, the “anyone” 
component is problematic because libel, privacy, and intellectual property 
cases arising from Internet speech are not infrequently brought against 
people who had no idea that their statements might be subject to restric-
tive media laws.

Moreover, the “anywhere” component has raised problems, because 
Internet publishers have been sued by people thousands of miles from 
their computers, sometimes in places the publisher has never even visited. 
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The conflict is clear: states have a duty to protect the interests of citizens 
alleging harm, and at the same time there seems something fundamentally 
unfair about a publisher being hauled into the court of a far-flung place 
that the publisher never thought about.

These questions of Internet jurisdiction—who can sue whom, in what 
nation, and under what law—are complex. Each case requires factual anal-
ysis that can’t be accomplished in the abstract. The best this guidebook 
can do is to provide the substantive libel law of various jurisdictions, and 
to highlight details of any treatment of Internet cases in each of those 
jurisdictions.

The reader is encouraged to question whether the subject of publica-
tion may have a connection to any particular jurisdiction, and then to 
review the substantive law of that nation and publish accordingly. For the 
purpose of providing more material upon which better risk analysis may 
be made, this guidebook also contains a section on the enforcement of 
judgments across borders (see Chapter 22, “Enforcing Foreign Judgments 
in the United States and Europe: When Publishers Should Defend”), and 
readers are encouraged to review it. As always, no guidebook can substi-
tute for the advice of experienced local counsel, and readers are implored 
to seek that guidance.

The Internet is a rich medium, laced with sound, music, artwork, mo-
tion pictures, and other “multimedia” functionality. Here, where intel-
lectual property and data privacy rights may clash with a Web publisher’s 
interests, the “old wine in a new bottle” cliché falls apart. This chapter 
raises these issues and outlines some of the questions that Web publishers 
should ask themselves. Web publishers are also encouraged to periodi-
cally review them and make an informed decision as to what extent—if at 
all—the publisher determines compliance is called for.

Trademarks on the Web
Generally speaking, a trademark is a designation that is used to identify 
the source of goods and to distinguish that source from other sources. 
A service mark is a designation that is used to identify the source of ser-
vices and to distinguish that source from other sources. A mark (whether 
a trademark or service mark) can consist of a word or words, a stylized 
rendition of a word or words, a number or numbers, a design, a color, a 
sound, or any combination of these elements.1 The term “trademark” is 
frequently used to encompass both trademarks and service marks, and the 
law applicable to each is essentially the same. Most Internet-related trade-
mark disputes reflect a trademark owner’s desire to establish or maintain 
online brand recognition and loyalty. A Web site operator may be liable 
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for trademark infringement, depending on the applicable national law, 
for displaying another’s trademark on a Web site without permission, in a 
way that implies an association between the Web site and the trademark 
owner; that “tarnishes” the mark’s reputation, or somehow “dilutes” the 
strength of the association between the mark and the public’s association 
of a specific source with that mark.2

Liability for Third-Party Provided Content: Internet service provid-
ers (ISPs), as well as persons who create Web sites that allow third-party 
contribution (such as blogs, bulletin boards, chat rooms, and other forums 
to which users post content), may be liable for contributory trademark 
infringement under U.S. and other law. Publishers allowing third-party 
contribution should consider whether it makes sense to acquire indemni-
ties from suppliers of such content, whether to periodically review such 
forums and remove potentially actionable material, or in the alternative to 
take a “hands-off ” approach.

Is Linking or Framing Trademark Infringement? One of the defin-
ing features of Internet publishing is the ability to provide readers with 
direct links to other Web sites. Generally speaking, linking from one Web 
site to another Web site, by itself, does not amount to trademark infringe-
ment.

However, linking may present trademark infringement questions if 
the link implies an endorsement by or association with the linked-to site. 
“Deep-linking” (linking directly to particular pages within a Web site 
rather than the Web site’s home page) may also raise trademark infringe-
ment issues if the deep link leads consumers to believe there is an associa-
tion between the sites. Most questions will be judged against whether the 
challenged use creates a “reasonable likelihood of confusion” in the mind 
of the viewer. Publishers are cautioned that their good-faith intent is rarely 
dispositive on this question, though their innocent intent might mitigate 
the amount of damages available to the plaintiff. 

Framing a Web site (displaying another’s Web site within the pages of 
one’s own Web site) can potentially constitute trademark infringement, if 
the frame confuses Web site visitors into believing there is an affiliation 
or association between the Web sites. Webmasters should be very careful 
here to weigh the use of their own company’s logos or trademarks when 
“wrapped around” the content of another party, because presenting both 
logos at the same time might be construed as an implied association or 
endorsement, and is more likely to be viewed as causing a likelihood of 
confusion. 

Metatags and Infringement: A metatag is a word or code embedded 
in a data field on a Web site that is not normally part of any publicly view-
able web page. Search engines read a Web site’s metatags to determine the 
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subject(s) addressed on the site so that the search engine can determine 
whether the site is responsive to a search query input by a user. Some 
Web site operators include metatags on their sites that incorporate the 
trademarks of their competitors. In this way, when a user searches for a 
competitor, the search results include the Web site operator’s site as well. 
Courts have found that using a competitor’s trademark in metatags may 
constitute trademark infringement when such use causes users confusion 
about the origin or affiliation of the Web site. In some instances, use of 
metatags will not amount to trademark infringement if the use is not in-
tended to deceive or confuse consumers.

Copyright on the Web
Most fundamentally, copyright law does not protect pure ideas or facts, 
which are, by definition, in the public domain. Instead, copyright attaches 
to the unique manner in which ideas and facts are expressed. By way of 
example, the fact that “Christopher Columbus discovered the New World 
in 1492” is not subject to ownership: it is a fact for the world to own. On 
the other hand, to say “Bravely, Columbus stood on the weather-beaten 
oak deck of his ship, looked over the azure waters of the Caribbean and 
prayed that God would deliver his three ships safely to his dream of a New 
World” is protected expression. The facts are in the public domain, but the 
prose is an author’s property.

Unlike libel law, which varies dramatically from country to country, 
much international conflict has been avoided due to a series of treaties and 
conventions that bind most of the world to some degree of harmony in 
copyright. The primary issues of how to avoid infringing others’ work and 
how to protect your own work on a global basis are treated in a separate 
chapter (see Chapter 23, “Fair Use: It Stops at the Border”). This chapter 
addresses some of the issues that are unique to the Internet because of its 
technical qualities.

Liability for Third-Party Provided Content: Internet service pro-
viders (ISPs) as well as persons who create Web sites that allow third-party 
contribution (such as bulletin boards, chat rooms, and other forums to 
which users post content) are generally exempt from liability for copyright 
infringement based on infringing content posted by such third parties.3 

However, this exemption does not apply when the host is put on notice 
that material over which they have control is alleged to be infringing,4 
under U.S., EU, and other law.

Is Linking or Framing Copyright Infringement? Linking from one 
Web site to another generally does not constitute copyright infringement. 
Providing a “deep link” to a page that is not the home page of the linked 
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site may have copyright implications, although a number of courts have 
held that such practice does not infringe copyrights.

Several courts have found that framing another’s site without permis-
sion may be a copyright infringement, because it makes the framed con-
tent appear to be incorporated within the framing site. 

Data Collection and Privacy on theWeb
Although businesses have long collected data about consumers, the rapid 
growth of the Internet has sparked a new debate about the collection of 
personal information and the consumer’s right to privacy. In the online 
world, information often can be gathered and processed more quickly than 
in the offline world. As in the offline world, the mechanisms by which this 
is accomplished may not be immediately apparent to consumers.

On the one hand, Web publishers—like other businesses online and 
off—want to gather information about their customers that will allow 
them to better serve those customers (and their advertisers). On the other 
hand, some consumers care passionately about restricting the information 
businesses gather, and controlling how it is used. Many jurisdictions have 
begun to legislate controls over the use of that data.5

Privacy and Data Collection 
under European Law

The EU Directive: The European Union (and by extension, its Mem-
ber States) has taken perhaps the most restrictive approach to the restric-
tion of data collection on the Internet. The EU’s Directive on Data Protec-
tion (95/46BC) became effective on October 24, 1998. Article 25 of the 
Directive prohibits the transfer of personally identifying data to countries 
that do not provide what the EU considers an “adequate” level of privacy 
protection.

The EU takes a broad definitional approach to the meaning of “person-
ally identifying.” This definition includes: full names; addresses; financial 
data; dates of birth; passport, national identity or social security numbers; 
or information concerning “racial or ethnic origin, political opinions, re-
ligious or philosophical beliefs … [or] concerning health or sex life.” Web 
masters are strongly encouraged to review this list prior to configuring web 
pages and processes that collect such information.6

Among other requirements are that data can be collected only for “legiti-
mate purposes”; there are severe restrictions on the ability of data collectors 
to transfer data to a third party, and individuals about whom data is col-
lected have considerable notice rights and a right to correct incorrect data.
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“Safe Harbor” for U.S.-based Web sites: Because of the Directive’s 
potential to lead to disputes that could seriously hamper U.S.–EU trade, 
the United States and the EU worked for years to devise a way for U.S. 
companies to comply with the EU Directive without unnecessarily harm-
ing online commerce. The United States and European Union reached 
agreement on May 31, 2000 (the “Safe Harbor Agreement”), with the EU 
Member States unanimously approving the U.S. “safe harbor” proposal. 
The European Commission approved the Safe Harbor Agreement on July 
26, 2000. The agreement took effect on November 1, 2000. The agree-
ment is a compromise between the two culturally divergent approaches to 
privacy, and is an attempt to accommodate both the U.S. self-regulatory 
framework and the EU’s strict standards. As of December 31, 2004, more 
than 700 companies had taken advantage of the safe harbor by registering 
with the Department of Commerce.

The decision to enter into the safe harbor is voluntary; companies 
may qualify for the safe harbor in different ways. For example, a com-
pany can join a self-regulatory privacy program that adheres to the safe 
harbor principles, or it can develop its own self-regulatory privacy pol-
icies that conform to the principles. U.S. companies adhering to the 
agreement’s principles will be viewed as providing adequate privacy pro-
tection, and would gain “safe harbor” from prosecution or lawsuits by 
EU governments. Although European citizens do not lose their rights 
to sue U.S. companies directly, they are encouraged to follow a process 
under which they first raise any complaints with the potential defendant 
and go through out-of-court dispute resolution before proceeding with 
any suit.

To take advantage of the safe harbor, companies self-certify by pro-
viding an annual letter to the Department of Commerce or its designee, 
signed by a corporate officer, containing the information required by the 
Safe Harbor Agreement. The Department of Commerce or its designee 
maintains a list of all organizations that file such letters. Both the list and 
the self-certification letters submitted by the organizations are publicly 
available. All companies that self-certify for the safe harbor must also state 
in their relevant published privacy policy statements that they adhere to 
the safe harbor principles. Companies do not need to subject all personal 
information that they retain to the safe harbor principles; rather, they need 
to make sure that personal information received from the EU after they 
have joined the safe harbor is handled according to the principles. The 
Safe Harbor Agreement does not cover the financial services sector. Web-
masters are encouraged to consult counsel about how to comply with the 
safe harbor provisions.
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Other Data Privacy Laws
Canada. Canada has taken a comprehensive approach to online pri-

vacy similar to that of the EU, passing the Personal Information Protec-
tion and Electronic Documents Act (PIPEDA), which took effect January 
1, 2004. The law requires organizations to obtain an individual’s consent 
before collecting, using, or disclosing his or her personal information, and 
such personal information may only be used for the purpose for which it 
was collected. The law also requires that businesses appoint the equivalent 
of an internal privacy compliance officer. The law does not specify the type 
of consent that must be obtained—i.e., opt-in or opt-out—but leaves to 
the organization soliciting the information the discretion to decide on a 
mechanism, based on the “sensitivity of the information” and the “rea-
sonable expectations of the individual.” Canadian law also requires that 
companies that have collected personal information prior to the law’s en-
actment notify the individuals from whom the information was collected 
about the new law and their privacy policies.7

Japan. On May 23, 2003, Japan enacted the Personal Information 
Protection Law, which applies to the national government, independent 
public corporations, municipal governments, and other related bodies. Ef-
fective 2005, it also applies to private companies that use personal infor-
mation. Under the law, entities that collect and use personal information 
must notify the owner of the information, refrain from providing such in-
formation to third parties without owner consent, correct errors promptly, 
and provide the owner of information, upon request, with the name of the 
collecting entity and the purposes for which it will use the information.8

South Africa. In December 2002, South Africa passed the Regulation 
of Interception of Communications Act, which subjects private compa-
nies to fines for monitoring employees’ e-mail, mail, and telephone calls 
without the employees’ consent. Individuals who violate the Act may also 
be subject to jail sentences.9

Electronic Contracts
The term “electronic contracts” refers to agreements that are similar to 
traditional contracts, except that they are made online or using electronic 
media rather than on paper. An electronic contract involves the forma-
tion of an agreement between two or more people or entities, just like a 
traditional contract, written on paper and signed in ink. Not surprisingly, 
courts have applied familiar principles of traditional contract law when 
deciding disputes involving electronic contracts.

Web site Disclaimers and User Agreements: Web publishers often 
seek to reduce exposure to liability and to protect the integrity and propri-



 International Media Law and the Internet 329

etary value of their content by posting “visitor agreements” on their Web 
sites. Such agreements contain various disclaimers of liability and notices 
concerning rights to content, restrictions on site use, and the like. Simi-
larly, computer manufacturers and software publishers often include li-
cense agreements that are either printed on or included within a product’s 
packaging materials. Case law indicates that these disclaimers and user 
agreements, which are often referred to as “click-wrap” or “browse-wrap” 
agreements, may constitute enforceable contracts. Generally, disclaimers 
and agreements that require readers to actively click on “I Agree” but-
tons before any other screen can be accessed are more likely to be held 
enforceable. Depending on context, pages that merely contain a link at the 
bottom to terms that a reader can ignore may be judged as less binding; 
the question is whether reasonable users would have understood that they 
were entering into an agreement.

Electronic Signatures (E-Signatures): An electronic signature has 
the same function as a traditional signature: to affirm the signer’s intent to 
abide by the terms of the contract to which he or she affixes the signature. 
In the case of e-signatures, this affirmation takes place digitally instead 
of by the use of ink on paper. The U.S. government has passed legisla-
tion mandating that electronic signatures be given the same validity as ink 
signatures (15 U.S.C. § 7001). All state-level governments in the United 
States have passed legislation to the same effect.

Visitor Agreements: Web publishers often use visitor agreements (also 
referred to as “user agreements,” “terms of use,” “terms of service,” and 
the like) to establish the ground rules for access to their Web sites and use 
of the contents provided within. Users who violate the visitor agreement 
may be denied access to the site in the future. They may also be liable 
for breach of contract. Visitor agreements also often include language in-
tended to limit the publisher’s liability and reduce the publisher’s exposure 
to lawsuits.

Visitor agreements typically notify users that the publisher and those 
who license content to the publisher hold copyright in the content that 
appears on the site. The publisher often includes language alerting users 
that, though they are free to use material on the Web site for personal, 
noncommercial purposes, they may not reproduce or distribute content 
found on the Web site without permission from the copyright holder. 
Such a provision may put users on notice of the terms on which they are 
being granted access to the content on the site. The visitor agreement may 
also advise users how they can contact the site if they want permission to 
publish content appearing on the site.
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Chapter Notes

1. See 15 U.S.C. § 1127 (The “Lanham Act”).

2. Corporations that believe their products are unfairly maligned may bring libel 
cases against critics in jurisdictions that do not have the same extent of speech 
protection as is enjoyed in the United States. See “McDonald’s Wins Record-set-
ting Libel Case,” USA Today, June 20, 1997, at http://www.mcspotlight.org/me-
dia/press/usatoday_19jun97.html.

3. See Digital Millennium Copyright Act of 1998 (“DMCA”), Pub. L. No. 105-
304, available at http://www.copyright.gov/legislation/dmca.pdf.

4. See http://www.copyright.gov/titlel7/92chap5.htmM512.

5. See, e.g., list of Internet activities under jurisdiction of U.S. Federal Trade Com-
mission at http://www.ftc.gov/bcp/conline/pubs/buspubs/dotcom/index.html. 

6. Id.

7. A copy of the law is available at http://www.parl.gc.ca.

8. Personal Information Protection Law, Law No. 57.

9. See Penny Sukhraj, “New Law Stops Bosses Spying on E-Mail,” Sunday 
Times (Johannesburg) (Feb. 2, 2003), available at http://allafrica.com/stories/
printable/200302010167.html.



Libel rules affecting book publishers under U.S. law are signifi -
cantly different than the rules applicable to newspaper publishers, 
primarily due to the fact that almost all authors of books are in-

dependent contractors and accordingly there are separate bases of liabil-
ity for the authors and book publishers. Unlike the employer/employee 
relationship for most newspaper publishers and the rather simple writ-
ten agreements between magazine publishers and writers, book publish-
ers generally enter into detailed written agreements with their authors, 
who are considered independent contractors. These detailed contractual 
relationships infl uence (and often are determinative of ) the rights and 
liabilities of book publishers and authors. This is not always the case in 
non-U.S. jurisdictions, especially those where a strict liability standard 
may apply. Book publishers should carefully consider the libel laws of 
the various nations presented elsewhere in this book, and consult with 
counsel prior to publication. As a starting point, publishers should ask 
themselves where the book will be published, and whether or not the 
subject of the statement at issue has a signifi cant relationship to that 
nation.
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Book publishers face more than libel claims in terms of the legal issues 
they confront. Although most book publishers use, at least as a starting 
point, a standard-form written agreement, most authors—particularly the 
more celebrated ones—can negotiate certain clauses and adjust certain 
provisions to suit their needs. The following discussion will treat various 
aspects of the book publishing agreements as well as other issues arising 
outside of the publishing agreement. 

Author Agreements and Electronic Publishing
A book publisher should be sensitive and aware of the separate rights that 
it can acquire from an author in a written agreement. Generally, a trade 
book publisher will acquire at least exclusive first rights to publish the 
author’s manuscript (the “Work”) in the hardcover edition for a specific 
geographic area, whether the United States, North America, or worldwide. 
Some of those rights that a book publisher can acquire are as follows: 
• Softcover or paperback rights
• Syndication rights for newspapers or magazines
• Anthology rights
• Abridgement or condensation rights
• Foreign language rights
• Rights to subcontract publication in other countries
• Motion picture rights 
• Derivative rights
• Theatrical rights
• Book club rights
• Rights for publication in Braille or large-size type
• Audio rights 
• Electronic rights  

It is important for book publishers to consider the scope of the elec-
tronic rights that it may be acquiring. If there is a negotiation as to partic-
ular electronic rights, some of the rights to be considered should include: 
•  Electronic retrieval rights such as Nexis or other subscription data 

services
• Rights for the publishers’ Web sites
• Electronic commerce (or e-book rights) 

Although the commercial viability of e-books seems to be softening, 
every book publisher, to the extent that they obtain electronic rights, 
should clarify that they are receiving rights to publish the Work in e-book 
format. 
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Noncompetition Clauses
Book publishers may from time to time preclude certain authors from 
having manuscripts published that are competitive to a book already un-
der contract to the publisher. These prohibitions on competitive works 
are subject, of course, to reasonable time restrictions. Such a competitive 
restriction would not be upheld, for example, for the life of the copyright 
of the published Work. These competitive restrictions are more likely to 
be upheld as reasonable if they preclude books by other publishers on the 
same or similar topics as the initial book published. With respect to “simi-
lar” topics, it is helpful to describe and delineate the scope of the subject 
matter that is restricted. Frequently, a book publisher will obtain from 
the author an option to publish the next book or books by the author, or 
secure the right of first refusal or a right to match a competing offer made 
to the author. 

Publishers’ Obligations and Warranties
The publisher generally accepts the responsibility to edit, print, bind, 
and distribute the Work as submitted by the author. The publisher rarely, 
if ever, takes on the obligation to ensure that the facts contained in the 
manuscript are accurate. Occasionally, the publisher will take on the ob-
ligation to “use its best efforts” to market the Work. However, the pub-
lisher, except in those cases when a contract is with a very well-known 
author, will assume the exclusive rights to determine such aspects as the 
distribution of the book, layout of the book, quality of the paper, price of 
the book, nature of binding, advertising efforts, markets for distribution, 
and publicity relating to the ultimate publication. 

Authors’ Obligations and Warranties
First and foremost, the author agrees to provide a publishable manuscript 
within a certain deadline and of a certain length, both of which are set by 
the publisher. The author generally agrees to obtain appropriate releases 
and permission forms for photographs and illustrations or reprinted mate-
rial which will be included in the published book. The author also warrants 
and represents that the manuscript as submitted is original to her or him 
and will be free from any claims of libel, invasion of privacy, and copyright 
infringement, and that it will not be harmful to the reader. Frequently, 
a book publisher will require an author to certify that the manuscript is 
accurate to the best of the author’s knowledge. The author also generally 
agrees to indemnify the book publisher for any costs, including reason-
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able attorney’s fees, which arise as a result of any claims made against the 
published work. Some book publishing agreements limit the indemnifica-
tion only to those occasions where a claimant successfully pursues a claim 
against the publisher or the costs arise from a breach or alleged breach of 
the author’s warranties.

The issue of warranties and indemnification should be addressed at 
the commencement of any libel, invasion of privacy, or copyright suit. 
To the extent that the publisher agrees that it is appropriate to have the 
same outside counsel represent both the book publisher and the author, 
it is important to discuss and specify with the author the nature of the 
relationship with the joint outside counsel and how the indemnification 
might work. Sometimes a book publisher will “freeze” the royalty account 
of the author so that there will be a fund to pay the legal expenses at the 
end of the case. Both the book publisher and the author should resolve the 
questions of what might happen if their interests diverge as the suit pro-
ceeds. For example, it may turn out that the author was aware of certain 
information that he or she did not share with the publisher. That might 
well impose increased liability on the author, and the publisher might pre-
fer to make a significant issue of the failure of the author to disclose that 
relevant information. 

Insurance Coverage for Authors and Publishers 
Book publishers commonly have insurance policies for the books that they 
publish. Those policies may also provide coverage for the authors who 
are independent contractors. The policy may spell out the deductible (or 
retention) under the policy, which is the maximum amount of money for 
defense costs and settlement that will be owed by the publisher. The book 
publisher, in turn, may have an arrangement with the author in the writ-
ten agreement, whereby the publisher and the author pay the retention 
amount on a certain percentage basis. For example, if there is a $200,000 
deductible and the publishing agreement provides that the author and 
the publisher would share the retention on a 50/50 basis, then the au-
thor would be obliged to reimburse the publisher in an amount of up to 
$100,000. That amount might well be deducted from the author’s royalty 
account, if there are any monies owed or to be owed to the author. The 
insurance policy may provide that the publisher (or insured) can select 
counsel to represent it with respect to claims filed against it, but that right 
is often subject to the approval of the insurance company. The policy may 
or may not specify whether the insurance company will pay for separate 
representation of the author in the event that the interests of the publisher 
and the author diverge during the course of the lawsuit. The author will 
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always have the option of retaining his or her own counsel, but such repre-
sentation would be at the expense of the author. In order for the insurance 
company to cover the cost of separate representation, the conflict between 
publisher and author generally needs to be apparent. 

Differences in Liability Between
Author and Publisher

Unlike the newspaper business, because the author is not generally an 
employee of the book publisher, there is no respondeat superior manner of 
responsibility or liability. As an independent contractor (which the pub-
lishing agreement usually specifies), the author has her or his own basis 
for liability. The separate basis often translates into a heightened level of 
protection for the book publisher. Libel in the United States differenti-
ates between public persons and private figures. Individuals (and corpora-
tions) who are deemed to be public figures or public officials must satisfy 
the onerous burden to show by clear and convincing evidence that the 
publisher and/or author either knew that the offending language was false 
or had serious doubts about the truth of that language. This so-called 
“constitutional malice” standard for public persons frequently means that 
the book publisher will avoid liability because the publisher generally re-
lies on the bona fides of the author and the representations and warranties 
of the author in the publishing agreement that he or she has taken appro-
priate steps to ensure the accuracy of the manuscript. The publisher may 
incur liability if it is put on notice prior to publication that certain facts 
in the manuscript are false and defamatory, and the publisher takes no 
steps whatsoever to obtain assurances that the material is in fact accurate. 
For example, if a book publisher were provided with a tape recording of a 
meeting that directly contradicts the author’s portrayal of that meeting in 
the manuscript, and the publisher takes no steps to obtain independent 
corroboration or modify the wording of the manuscript, then the book 
publisher may be held liable under the constitutional malice standard. 
On the other hand, the author may be subject to liability even in a libel 
suit brought by a public person if that author was a part of a particular 
event and it was shown that the author’s rendition of that particular event 
was false. The plaintiff will argue that the author knew that the portrayal 
in the manuscript was false because he or she participated in the event 
and therefore must have known that the wording was contrary to the 
actual facts.

When a libel suit is brought by a private person, the standard to be 
imposed in a particular case is dependent on the law of the appropriate 
state that governs the proceedings. That standard of liability may range 
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from a simple negligence standard (as in most states) to a gross negligence 
standard (as in New York State) to a constitutional malice standard (as in 
Colorado, Indiana, and New Jersey). Where a negligence standard applies, 
it is extremely difficult for a libel case to be dismissed prior to trial. Courts 
will generally allow a jury to make a determination whether the publisher 
and/or the author used reasonable care in researching, writing, and pub-
lishing the offending language. Such evidence would thus be evaluated 
under the negligence standard. Frequently, book publishers will submit 
testimony from professional editors or journalists to show what the book 
publisher and author did with respect to the book at issue in the lawsuit 
was reasonable under the circumstances and that the efforts of the defen-
dants evidenced reasonable and due care. 

Product Liability
From time to time, purchasers and readers of books claim that they have 
been physically injured or have suffered some kind of economic damage 
from material contained in a book. Although infrequent, those claims can 
have a severe adverse impact on a book publisher and its authors. For ex-
ample a cookbook might contain a recipe that inadvertently contained the 
wrong ingredient or incorrect amount of the ingredient. If the misnamed 
ingredient was in fact dangerous, it could certainly cause health hazards 
to the reader. 

Indeed, in one unfortunate case, a book contained the wrong name 
of a mushroom to be picked and eaten and a reader died from ingesting 
poisonous mushrooms. In another case, a medical textbook contained 
the wrong name of a chemical substance to be injected for an enema. A 
nurse who purchased the book used that incorrect chemical when she 
self-administered an enema and the chemical burned her insides. United 
States courts have generally found in those circumstances that the book 
publisher does not have a duty to the reader to ensure the accuracy of 
the information contained in the books. In other nations, particularly 
those without a constitutional right to press freedom, publishers of in-
structional, how-to, and other informational books may be held liable 
for incorrect information that results in monetary loss or physical harm. 
Again, it is strongly suggested that publishers consult with local attorneys 
prior to distributing books in multiple jurisdictions.

It is also worth noting that even in the United States, courts have not 
been so clear that the individual author does not owe a corresponding duty 
of care to the readers. In the case involving the self-administered enema, 
the court dismissed the book publisher from the case but did not dismiss 
the author from the case. 
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Courts have also rejected claims when certain financial information 
turns out to be untrue. For example, incorrect listings of prices of securi-
ties have not provided a basis for a claim based on negligent publication. 
As another example, a book publisher came out with a book about battered 
women. The book contained a listing of attorneys who were familiar with 
the area of the law. One of the attorneys listed turned out to have been 
sanctioned by a state disciplinary organization. A reader who relied on the 
book in selecting the attorney learned, unfortunately, that the attorney 
had ignored her case and that the statute of limitations had expired on her 
claim. The court found that the book publisher again did not have a duty 
of care to the reader and, although the information about the attorney was 
not current, the plaintiff could not pursue any claim. For whatever reason, 
the plaintiff in that case chose not to sue the two authors of the book and 
therefore the court did not have occasion to decide whether both of the 
authors had a duty to take reasonable steps to make sure the information 
in the book was accurate. 

A separate category of cases in this area arises when a publisher en-
dorses or guarantees the quality of a product or a service. For example, 
a court declined to dismiss a case against Good Housekeeping magazine 
when it placed its “Good Housekeeping Consumers Guaranty Seal” on 
a product that allegedly was defective. Courts on rare occasions have 
found that certain advertising that contains harmful information can be 
grounds for a lawsuit. However, those cases are generally restricted to the 
commercial speech or advertising context. A rare exception concerned the 
manual called Hit Man: A Technical Manual for Independent Contractors. 
There, the author gave precise instructions on what to do in the event 
you wanted to kill someone. A man looking to obtain his son’s $2 million 
trust fund, derived from the settlement of a personal injury suit, hired an 
assassin to murder his ex-wife, his son, and the son’s nurse. The assassin 
succeeded. Certain relatives of the decedent wife and son sued the book 
publisher on the theory that the publisher aided and abetted the assassin. 
A federal appellate court found that the publisher could be held respon-
sible for information that was so clearly offensive and dangerous on its 
face. 



For decades, international treaties have promised freedom of expres-
sion “regardless of frontiers.”1 The Internet fi nally has provided a 
means by which this promise may be achieved. National borders, 

however, remain crucial to risk management even on a borderless medium 
such as the Internet. This is particularly true for publishers that now fi nd 
themselves being sued or prosecuted in foreign courts for libel, invasion 
of privacy, or other causes of action based on content, usually accessed 
through the Internet outside the United States.

The prospect of foreign litigation is a constant challenge for publishers 
because of the complexity, inconvenience, and expense involved in de-
fending an action outside the United States. But these traditional concerns 
pale compared to the increased risk profi le of publishing on the Internet 
because of the growing potential for a foreign court to apply a body of 
law that does not protect speech as robustly as does U.S. law. Multina-
tional plaintiffs, governments, and courts have begun using the Internet 
to manipulate jurisdictional principles to avoid application of the U.S. 
law—and its First Amendment—to claims against U.S.-based publication 
of content through the Internet.
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The extent of the real danger to U.S. publishers depends on whether a 
judgment rendered by a foreign court can be enforced in countries where 
the publisher has assets. If a publisher has no assets in the jurisdiction is-
suing the adverse decision, then the risk level is diminished. Although a 
foreign libel judgment might be outstanding, U.S. courts have steadfastly 
refused to enforce these defamation judgments arising from legal systems 
that do not provide protections similar to those provided by American 
constitutional law. If American courts continue to refuse to enforce foreign 
libel judgments that are not consistent with the First Amendment, there 
is less chance that American media companies, authors, and webmasters 
without substantial assets and reporting staffs abroad will be significantly 
affected by the potential for foreign liability. Media companies with sig-
nificant assets abroad, however, may need to make different decisions.

This chapter considers the likely success of actions by foreign claim-
ants to enforce content-liability judgments rendered by distant courts in 
the United States. First, for publishers with assets based entirely or largely 
with the United States, it reviews the consistent refusal by U.S. courts to 
enforce foreign libel judgments. Second, it provides practical advice for 
publishers with assets or reporting staffs outside the United States.

The United States and the First Amendment

Courts’ Refusal to Enforce Foreign Content Judgments
Rachel Ehrenfeld, a respected U.S. scholar and the director of the 
American Center for Democracy, wrote a book entitled Funding Evil: 
How Terrorism Is Financed and How to Stop It. Dr. Ehrenfeld’s book was 
published in the United States, and fewer than thirty copies entered 
the United Kingdom. Yet, a Saudi national, Sheik Khalid Salim a bin 
Mahfouz, filed suit against her in London, alleging that Ehrenfeld de-
famed him by writing that he arranged financing for Islamic charities 
that supported terrorism. Ehrenfeld decided not to show up in England 
to defend against the Sheik’s suit. On December 7, 2004, English Judge 
Eady entered a default judgment against her for defamation. Ehrenfeld 
has no assets in England, and will defend herself against enforcement of 
the Sheik’s judgment by arguing that it would violate the First Amend-
ment for a U.S. court to enforce that judgment against her. (In fact, she 
has asked a U.S. court to declare the judgment unenforceable even if Bin 
Mahfouz does not seek to enforce it.)

The Ehrenfeld case illustrates the “guts play” of international libel dis-
putes. If a U.S. publisher is sued in a court outside of the United States, 
the first question to consider is whether the publisher has assets outside the 
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United States. If the answer to that question is “no,” then the publisher has 
the option of simply not defending against the suit, which will result in a 
default judgment being rendered against it. The publisher then can fight 
the enforcement of that judgment—that is, the efforts by the plaintiff to 
try to collect the judgment against U.S.-based bank accounts and assets. 
(The publisher also can defend against the suit in the foreign country, and 
also attack any attempt to enforce a judgment against it if it loses.) Under 
the First Amendment, there is a line of precedent under which U.S. courts 
refuse to enforce foreign libel judgments. 

The risk involved in this gambit is, however, significant. If a court 
does decide to enforce the judgment, there will be no opportunity for the 
publisher to argue against the specific facts or law underlying it. Once a 
default judgment is issued, any defenses the publisher might have had to 
the underlying cause of action are waived. The foreign court, moreover, 
has the discretion to award the foreign plaintiff any amount of damages it 
wishes to award.

An alternative is the “two bites at the apple” strategy, in which a pub-
lisher defends in the foreign court but later argues against the enforcement 
of any judgment entered against it. This approach has the significant ad-
vantage of permitting the publisher to make all the substantive arguments 
it can to prevent a judgment from being entered against it in the first event 
(although victories in foreign jurisdictions are rare because the state of the 
law is typically stacked in favor of the claimant). If the publisher wins, the 
game is over (except perhaps for appeals). But if it loses, it still has the con-
stitutional defense that U.S. courts should not enforce any foreign judg-
ment rendered against it. The disadvantage, of course, is cost—defending 
in a foreign jurisdiction can be very expensive and time-consuming.

The Constitutional Defense. As a practical matter, the assertion of 
jurisdiction over U.S. media companies who do not maintain substantial 
assets abroad will be limited by the fact that the jurisdictional require-
ments of U.S. law must be satisfied in order for these judgments to be 
enforced, at least insofar as such requirements are grounded in the consti-
tutional guarantee of due process. The Restatement (Third) of the Foreign 
Relations Law of the United States § 482 explains that, “[a] court in the 
United States may not recognize a judgment of the court of a foreign state 
if the judgment was rendered under a judicial system that does not pro-
vide … procedures compatible with due process of Law.” The Supreme 
Court has repeatedly made clear that jurisdictional standards of minimum 
contacts and purposeful availment are rooted in the Due Process clause 
of the Constitution.2 Accordingly, U.S. courts cannot enforce a foreign 
judgment rendered without sufficient contacts or purposeful availment to 
justify jurisdiction.3
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U.S. courts generally enforce foreign-money judgments under prin-
ciples of comity—the respect of one country’s courts for the courts of 
another country.4 However, U.S. courts are not required to enforce foreign 
judgments where such judgments conflict with U.S. public policy.5 Cases 
in which U.S. courts have refused to enforce foreign judgments on policy 
grounds have been relatively rare outside the First Amendment context.6 
Within the First Amendment context, however, courts have consistently 
refused to enforce foreign libel judgments on policy grounds.

In Matusevich v. Telnikoff, 7 the leading case in the area, the plaintiff 
brought an action to preclude enforcement of a British libel judgment. 
The U.S. District Court for the District of Columbia granted the de-
fendant’s motion for summary judgment, holding that recognition of the 
British judgment would violate both Maryland’s Uniform Foreign-Money 
Judgments Act (which tracks almost exactly the U.S. act) and the First 
and Fourteenth Amendments to the U.S. Constitution. In so holding, 
the court compared the differing libel standards of the English and U.S. 
jurisdictions. For example, the English libel scheme starts out assuming 
the falsity of the statements at issue, while under U.S. law, plaintiffs are 
required to prove that the article in question is false. The U.S. court de-
termined that the speech found libelous under English law would have 
been protected by the First Amendment in a U.S. action. Emphasizing the 
drastic distinction between the two standards,8 the U.S. court ruled that it 
would not enforce the UK libel judgment.9 

In the most recent and high-profile application of the Matusevich 
principle, Yahoo! Inc. succeeded briefly in its efforts to avoid French ju-
risdiction over the dispute concerning Nazi speech on its global Internet 
site. In France, it is illegal to publish material that supports or encourages 
Nazism. In Yahoo! Inc. v. La Ligue Contre Le Racisme et L’Antisemitisme,10 
Yahoo! convinced a district court in California that the French court’s 
orders “are not recognizable or enforceable because they violate the U.S. 
and California public policy of protecting free speech” and because they 
“constitute an unconstitutional prior restraint on speech that is protected 
by the First Amendment to the U.S. Constitution and by Article I of the 
Constitution of California.”11 The district court first held, importantly, 
that it did have jurisdiction over the French defendants against whom  
Yahoo! initiated its U.S. action (the plaintiffs in the French action) by virtue 
of the fact that they sought to avail themselves of the benefits of U.S. law 
by, among other things, serving Yahoo! with their French complaint with 
the assistance of U.S. marshals.12 It then granted summary judgment to  
Yahoo! Inc., preventing enforcement of the French judgment against it. 
(On appeal, the U.S. Court of Appeals for the Ninth Circuit found that 
the district court did not have jurisdiction over the French defendants 
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and reversed this decision; the full panel of Ninth Circuit judges cur-
rently is reviewing that decision.)

This decision illustrates a new strategic avenue for the defense of for-
eign actions by U.S. Internet publishers. Although publishers with assets 
and subsidiaries in foreign countries always will be vulnerable to off-shore 
litigation and the enforcement of foreign judgments against those assets 
and subsidiaries, the Yahoo! decision suggests that the Matusevitch doc-
trine applies with full force and effect to Internet publishing in contexts 
additional to defamation judgments. In Yahoo!, the matter at stake was 
not defamation, as has been the case in most cases where U.S. courts have 
refused to enforce foreign judgments, but other speech that was protected 
by the First Amendment. If it is affirmed on appeal, this case may make it 
more feasible for U.S. Internet publishers to extend the Matusevich doc-
trine to cases involving invasion of privacy, the increasingly controversial 
area of hate speech that is criminalized under the laws of many European 
countries, prosecutions for newsgathering offenses, and the like.

The Matusevitch principle has been applied straightforwardly in a 
variety of different factual contexts outside of the Internet. In Abdullah 
v. Sheridan Square Press,13 for example, the U.S. District Court for the 
Southern District of New York, applying New York choice of law doctrine, 
refused to apply British libel law against a New York publisher in an action 
by a former Jordanian army officer living in Britain because “establish-
ment of a claim for libel under the British law of defamation would be an-
tithetical to the First Amendment protection accorded the defendants.”14 
In Bachchan v. India Abroad Publications Inc.,15 an Indian national sought 
to enforce a British libel judgment granted by the High Court of Justice 
in London against the New York operator of a news service; the court 
held that the values underlying the First Amendment “would be seriously 
jeopardized by the entry of foreign libel judgments granted pursuant to 
standards deemed antithetical to the protections afforded the press by the 
Constitution.”16

The principle has been applied in suits initiated in U.S. courts as well. 
In Desai v. Hersh,17 for example, the former prime minister of India asked 
a U.S. court to apply Indian defamation law in a suit against the U.S. au-
thor of an allegedly defamatory book published in both the United States 
and India. Indian law, unlike U.S. law, does not require a public figure to 
prove actual malice on the part of a libel defendant, and the court thus 
refused to apply Indian law. Notably, however, the Desai court refused 
to adopt the defendant’s broad argument that the First Amendment ap-
plies to all American-written documents published abroad. The court used 
the public figure/actual malice requirement as a constitutional dividing 
line—it held that where a libel action is brought by a foreign public figure 
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in U.S. court, the public figure must show actual malice on the part of the 
U.S. defendant.

Finally, some cases have applied foreign law but added First Amend-
ment protections to that law. In DeRoburt v. Gannett Co.,18 for example, 
the president of Nauru brought a federal action for defamation against a 
U.S. newspaper publisher under the law of Nauru. Nauru law contains no 
analog to the First Amendment. The court adopted a choice of law analy-
sis, rather than categorically refusing to apply foreign libel law, and viewed 
the First Amendment as one of the policies that should be considered in 
the choice of law calculus.19 The court ultimately held that Nauru law 
could be applied, but only as modified by the imposition of First Amend-
ment safeguards.20 

In sum, these cases illustrate the reluctance, if not absolute refusal, of 
U.S. courts to apply foreign libel law in American courts, or to enforce 
foreign libel judgments based on laws inconsistent with the First Amend-
ment. This is perhaps the single most important protection against the 
increasing trend toward aggressive assertion of jurisdiction over Internet 
content claims by courts outside the United States.

International Law

Judgments Typically Are Enforced
The First Amendment, and the way in which it has been applied, is unique 
in the world. The refusal of U.S. courts to enforce judgments rendered 
under foreign libel law, in turn, also is unique. Other countries are not as 
hesitant to enforce judgments rendered outside their borders.

The European Union is a high-profile case in point. Under the Brus-
sels Convention on Jurisdiction and Enforcement of Judgments in Civil 
and Commercial Matters, and under legislation that has followed on 
from that agreement, a judgment entered against a person or entity in 
any of the twenty-five Member States of the European Union generally 
may be enforced against that person or entity in any Member State.21 
A similar treaty exists among the member states of the Organization of 
American States (excluding the United States).22 Other treaties exist as a 
bilateral matter between particular countries.

There may be opportunities to raise objections to the enforcement of 
such judgments based on the public policy of the country in which the 
judgment is sought to be enforced, similar to the procedure in the United 
States under which a publisher can object under the First Amendment to 
the enforcement of a judgment rendered under a law with insufficient pro-
tections. The difficulty, however, is that European law is largely uniform 
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on defamation, privacy, and other content-liability issues. A judgment 
rendered in the United Kingdom, therefore, is unlikely to offend public 
policy in France, and vice versa.

Because of this important distinction, publishers with either assets or 
reporters in an EU country may not be able to employ the “guts play” of 
simply ignoring a foreign suit and challenging enforcement of a default 
judgment. For a publisher with significant assets outside of the United 
States, the first step in determining whether to defend against a suit is to 
determine whether any resulting judgment can be enforced against it. For 
example, if the publisher has assets in France and the suit has been filed 
in Portugal, the judgment would be enforceable, even without assets in 
Portugal, and the publisher should be advised to defend the suit aggres-
sively. If the publisher has assets in the United Kingdom and has been sued 
in Australia, again the answer should be “yes”—Australia and the United 
Kingdom have a bilateral treaty permitting judgments rendered in Austra-
lian courts to be recognized and enforced in English courts. The question, 
and the answer, depend on the countries involved.

Of course, this raises the strategic question of whether a publisher 
ought to consider structuring its assets so that it can avoid enforcement of 
any judgments entered by foreign courts. To the extent that it is practical 
as a commercial matter for assets to be located in the United States, follow-
ing such a strategy may be workable.

Conclusion
U.S. publishers can, and should, consider the location of their assets as an 
important strategic matter. Those who can, consistent with commercial re-
alities, limit their holding of assets to the United States have an important 
benefit—they can argue that a U.S. court cannot constitutionally enforce 
a defamation judgment against them because that judgment was rendered 
by a foreign court applying law that was not consistent with the demands 
of the First Amendment. The strategic decision then is whether to defend 
the case, and later argue against its enforcement against the publisher, or 
to permit the suit to result in a default judgment. 

If a publisher cannot structure its assets in this manner, it should 
nonetheless determine its strategy for defending against international 
suits based on the treaties that are binding in any country in which it 
does own assets. If that country is in the European Union, for example, 
the publisher should anticipate being required to defend any suit filed 
against it in an EU Member State. In all cases, however, it is wise for 
publishers to think through their options carefully before being forced 
to consider them under the pressure of the initiation of litigation. In a 
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world in which foreign courts routinely exercise jurisdiction over pub-
lishers based solely on Internet publication, the most likely question is 
not whether a publisher ever will be sued in another country, but when.
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The ease with which people can select, cut, and paste photos and 
text in our globally wired, Internet-accessible world has made the 
infringement of copyrighted material a more pervasive problem 

than ever. What makes this problem particularly reoccurring is not only 
that copying other’s work is just so simple—a few mouse clicks—but that 
the idea of fair use is widely misunderstood. 

This doctrine is unique to U.S. copyright law, although the principles 
have been recognized to a lesser degree in part by the Berne Convention, 
which is a global treaty on copyright.1 

Fair use is a defense to infringement of copyrighted material. The 
defense is codifi ed in the Copyright Act embodied in 17 U.S.C. §107. 
In sum, the defense of fair use allows for the reproduction of copyrighted 
material in certain instances, including criticism, comment, news report-
ing, teaching, scholarship, or research without obtaining consent from 
the copyright owner. The reproduction of copyrighted material in these 
instances is not an infringement of copyright, whether the copyright 
owner agrees with the new use or not. The purpose of this chapter is to 
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explain in better detail what those instances are, and what limitations 
apply to fair use.

Four Factors, But No Bright Line Test
There are no bright lines in determining whether an unauthorized use 
would be considered “fair” and non-infringing or simply infringing. The 
Copyright Act offers guidelines as to what factors the court should use in 
determining fair use, and does not list any rules. Accordingly, there is no 
generally applicable definition of fair use, and each case raising the ques-
tion must be decided on its own facts.2 In determining whether the use 
made of a copyrighted work in any particular instance is “fair,” the factors 
include: 

1.  the purpose and character of the use, including whether such use is 
of a commercial nature or is for nonprofit educational purposes; 

2. the nature of the copyrighted work; 
3.  the amount and substantiality of the portion used in relation to the 

copyrighted work as a whole; and 
4.  the effect of the use upon the potential market for or value of the 

copyrighted work.3 

When fair use is raised as a defense to a copyright infringement action, 
the court uses these four factors to analyze the case. Although no single 
element is most important, the fourth factor, the effect of the use upon the 
potential market or the value of the copyrighted work, is often given more 
weight than the others by the courts.

Is It “Transformative”?
The issue turns on the persuasiveness of the justification. In writing for 
the Harvard Law Review in 1990, Judge Pierre N. Leval noted that the 
issue of justification for the fair use defense turns on whether, and to 
what extent, the challenged use is transformative.4 To be transformative, 
the use must be productive and employ the quoted material in a differ-
ent manner or for a different purpose than the original. If a quotation of 
copyrighted material merely repackages the original work, it is unlikely to 
pass the test. However, if the secondary use adds value to the original—if 
the quoted matter is used as raw material, transformed in the creation 
of new information—the fair use doctrine is intended to protect such a 
use.5 A transformative use does not guarantee success of a fair use defense: 
the transformative justification must still overcome factors favoring the 
copyright owner.6 
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Checklist for Fair Use
Each of the four factors to be considered in fair use determinations has a 
number of conditions which will support or hinder a fair use defense.7

1. Purpose and character: In analyzing the first factor, courts will 
generally ask whether such use is of a commercial nature or if is for non-
profit educational purposes. Similar conditions favoring a finding of fair 
use include: teaching, research, scholarship, criticism, comment, news 
reporting, parody, transformative or productive use that changes the 
work for new utility, restricted access (such as to students or other simi-
lar groups), and use by a nonprofit educational institution. By contrast, 
conditions that will hinder a fair use defense include: use for commercial 
activity, profiting from the use, use for entertainment, bad-faith behavior, 
and denying credit to the original author.

2. The nature of the copyrighted work: In analyzing the second 
factor, conditions that support a fair use defense include: use of published 
works, factual or nonfiction-based works, and use important to favored 
educational objectives. Conditions which may defeat a fair use defense 
under this factor include: use of unpublished works, use of highly creative 
works, such as art, music, novels, films, and plays, and use of fictional 
works.

3. The amount and substantiality of the portion used: In analyz-
ing the third factor, conditions which support a claim of fair use include: 
use of a small quantity, use of a portion that is not central or significant 
to the entire work, and use of an amount that is appropriate for the edu-
cational purpose. Conditions that hinder a fair use defense under this fac-
tor include use of a large portion or the whole work and use of a portion 
which is central to the work or the “heart of the work.”

4. Effect upon market potential: In analyzing the fourth factor, con-
ditions which support a fair use defense include: whether the user owns 
a lawfully acquired or purchased copy of the work, the number of copies 
made, the lack of a significant effect on the market or potential market for 
the copyrighted work, and whether there is a licensing mechanism. Con-
ditions which will overcome a fair use defense under this factor include: a 
use that could replace the sale of the copyrighted work, uses that signifi-
cantly impair the market or potential market for the copyrighted work or 
a derivative, the reasonable availability of a licensing mechanism for use of 
the copyrighted work, the availability of affordable permission for using 
the work.
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Examples of Fair Use
A useful example of a successful fair use claim is seen in Mattel Inc. v. 
Walking Mountain Products.8 Thomas Forsythe, of Walking Mountain 
Products, took a series of seventy-eight pictures of Mattel’s Barbie doll 
being attacked by vintage household products. Here, the strongest fact 
in favor of fair use was the ability to use copyrighted work for the express 
purpose of criticizing or commenting upon the original work. Here, be-
cause the Barbie doll is a cultural icon, and the use of the copyrighted 
features was central to any critique, the Court found Forsythe’s reproduc-
tion of Barbie fair. The Court reasoned that Forsythe’s use was a parody 
meant to criticize Barbie, Forsythe only copied what was necessary for his 
purpose, and Forsythe’s photographs could not affect the market demand 
for Mattel’s products. One good indicator of fair use is whether it is im-
possible to avoid using some of the copyrighted work in order to write a 
review or critique of the copyrighted work.

By contrast, the fair use defense failed in Elvis Presley Enterprises 
Inc. v. Passport Video.9 The owners of various copyrights involving Elvis 
Presley, such as Elvis’s appearance on The Ed Sullivan Show, his songs, 
and still photographs of him, brought suit against Passport Video, which 
made a 16-hour documentary of Elvis using the copyrighted material. 
Approximately 5–10 percent of the documentary was made up of the 
copyrighted material owned by the Presley estate. The Court found that 
Passport’s use was commercial in nature, and sought to profit directly 
from the copyrights it used without license. Whereas television foot-
age may be properly characterized as newsworthy, the Court stated that 
still photographs and songs are not as newsworthy and comprised the 
photographer’s and composer’s artistic product. The nature of the use—
here, the repetition of the same clip several times—swayed the Court 
to rule that the use was not “fair.” The Court also noted that though 
the clips were short in length, they tended to comprise the heart of the 
work. “What makes these copyrighted works valuable is Elvis’s appear-
ance on the shows, in many cases singing the most familiar passages of 
his most popular songs. Plaintiffs are in the business of licensing these 
copyrights. Taking key portions extracts the most valuable part of Plain-
tiffs’ copyrighted works.” In analyzing the fourth factor, the Court stated 
that Passport’s use is commercial in nature, and thus can assume market 
harm. Passport expressly advertised that its documentary contained the 
television appearances for which Plaintiffs normally charge a licensing 
fee. “If this type of use became wide-spread, it would likely undermine 
the market for selling Plaintiffs’ copyrighted material.” The Court stated 
that this conclusion does not apply to the music and still photographs, 
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as it seems unlikely that someone in the market for these materials would 
purchase the documentary instead.

Foreign Limitations on Fair Use
As described earlier, the United States is the only country that has a well-
defined fair use doctrine. Other countries, including almost all of Europe, 
have specific statutory exemptions to copyright infringement. In order for 
a use of a copyrighted work to be found non-infringing, the use of the 
work must fall under one or more of these statutory exemptions. Instead 
of “guidelines,” these countries have rules.

Illustrative are the statutory exemptions of the United Kingdom under 
the idea of “fair dealing,” which tends to be narrower in scope than fair 
use in the United States.  Specific exemptions include use for research and 
private study, library and archival uses, educational uses, charitable and 
related uses, criticism and reviews or news, recitation and incidental uses, 
government uses, and public interest uses.

One infringement exception is when the copyrighted work is used for 
research or private study. This exception requires that the use be noncom-
mercial, and applies to literary, dramatic, musical, or artistic works, and 
has limited application to computer programs. Three factors are looked 
at to determine if the use is reasonable: the quantity appropriated, the 
financial effect on the copyright owner, and whether the owner makes the 
material available.

A second exception to infringement for the use of copyrighted works 
applies to library and archival uses. Libraries may make copies for individu-
als for their noncommercial research or private study use at cost and in ac-
cordance with clear regulations. The library may copy up to one article per 
issue and a reasonable extract from any other publication. Libraries may 
also make one or more copies under specific statutory circumstances. 

A third category of exceptions is use of copyrighted works in an educa-
tional setting. Specific exceptions in this category include copying literary, 
dramatic, musical, or artistic work in giving or preparing instruction, pro-
vided the copying is not done by a reprographic process; use of copyright-
ed work in preparing and giving examinations; performing, playing, or 
showing works before teachers and pupils at an educational establishment; 
lending of copies of work by an educational establishment; and copying 
abstracts of scientific or technical articles.

A fourth category of copyright exceptions is use for charitable and re-
lated uses. This category has a few, very specific, exceptions. By example, 
copyrighted sound recordings may be played, provided that (1) the orga-
nization is not established or conducted for profit, (2) the main objects of 
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the organization are charitable, (3) any proceeds for admission are solely 
for purposes of the organization, (4) any proceeds from goods sold are 
solely for the purposes of the organization, and (5) the work is played by a 
person acting to benefit the organization.

A fifth category of copyright infringement exceptions is use for criti-
cism, reviews, and news. Generally, any work available to the public may 
be copied to some extent for the purpose of criticism or review of the work 
itself or of another work, provided there is adequate acknowledgment of 
the author.

Recitation and incidental uses provide a sixth category of exceptions 
to copyright infringement. One exception in this category provides that 
a solo reading or recitation or a reasonable extract may be made in public 
with sufficient acknowledgment. Another exception provides that a copy-
righted work is not infringed by incidental inclusion in an artistic work, 
sound recording, film, or broadcast, such as the use of a copyrighted pic-
ture in the background of a film.

A seventh category of copyright infringement exceptions is government 
use. Generally, the government is allowed to use artistic works, broadcast 
programs or works, and computer programs and databases without in-
fringing the copyright.

An eighth category of exceptions to copyright infringement is if the use 
is in the public interest. There is no statutory provision for this exception, 
which was first recognized in the 1970s by the High Court. The exception 
is very narrow, however. In rare circumstances, it may justify infringement; 
however, those circumstances can’t be described in advance.

Copyright law in most of Europe falls under the Berne Convention.10 
The Right of Reproduction language provides a three-step test to deter-
mine whether use of a copyrighted work is infringement of that work. 
The test provides three separate but cumulative conditions that must be 
satisfied before the national law of a county may rely upon an exception to 
copyright infringement. First, the reproduction must only be allowed “in 
certain special cases.” Second, the reproduction should “not conflict with 
a normal exploitation of the work.” Third, the reproduction should “not 
unreasonably prejudice the legitimate interests of the authors.”

The Centre for Copyright Studies Ltd.11 has provided some guidelines in 
interpreting the three-step test. In interpreting the first condition, the excep-
tion should be clearly defined and narrow in scope and reach. There is no 
public policy or exception circumstance that must justify this exception.

In determining what the “normal exploitations” are under the second 
condition, regard must be given to the existing, as well as potential, uses of 
a work from which the copyright owner can extract an economic benefit. 
Neither existing nor future exceptions will be in conflict with a normal 
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exploitation of a work just because they involve uses that would be of 
economic benefit to the author. The test is whether they enter into or will 
enter into economic competition with the author.

In interpreting the third condition, “legitimate interests of the author” 
include both economic and personal, or moral rights, interests. The preju-
dice to the author’s interests by the proposed usage may be substantial or 
material, but must not be “unreasonable” in the sense of being dispropor-
tionate. “Unreasonable prejudice,” therefore, may be avoided by condi-
tions on the usage, including a payment requirement.
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Introduction
Despite its shy and retiring nature, privacy never ceases to muscle its way 
into the limelight—concerning photographs of a footballer in his under-
wear on a private Portuguese balcony;1 a secret drug addict on a public 
road and a private doorstep in London;2 a naked radio presenter in a pri-
vate villa in the Seychelles;3 a Monaco princess skiing and horseback rid-
ing;4 and Hollywood royalty caught out at their own wedding.5

But although privacy protection and exposure are two great national 
pastimes in the UK, with celebrities and public fi gures fi ghting for the 
one and the press and the media seeking to secure the other, the fact of 
privacy’s high-profi le place in the UK is all the more surprising given that 
historically English law has not recognized a right to privacy. Although a 
variety of causes of action and legislation have provided some protection, 
there is no Privacy Act in the UK; there is no English constitution enshrin-
ing a right to privacy; historically there has been no free-standing tort of 
privacy. 
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But things began to change with the implementation of the Human 
Rights Act 1998 (the HRA)6 incorporating into UK law the European 
Convention of Human Rights (the Convention), and the article 8 right 
protecting privacy. With the global spread of information, it is also im-
possible to ignore the rulings of the European Court of Human Rights 
(ECHR), whose long fingers probe the domestic laws of every member 
country. As Lord Nicholls said in his judgment in the House of Lords in 
Campbell v. MGN (Campbell), “the protection of various aspects of pri-
vacy is a fast developing area of the law, here and in some other common 
law jurisdictions.” Indeed, significantly the UK Court of Appeal has rec-
ognized “for the first time” in Douglas v. Hello that post the ECHR case 
of Caroline von Hannover v. Germany (von Hannover), “the courts have a 
duty to recognise and protect privacy rights.”7

As referred to in Campbell, a picture is worth a thousand words, con-
veying important information readily to the reader, so it is often cases in-
volving the publication of photographs, perhaps more so than in any other 
medium, that give rise to complaint. This may be especially so in the UK, 
where celebrity magazines and tabloid newspapers abound; photographs 
of those in the public eye are as popular as they are potentially invasive of 
those parties’ privacy.

So, how did we get to the stage in the United Kingdom where the 
right to freedom of expression weighs heavily in the balance, where the 
public is ceaselessly transfixed with the minutiae of other people’s lives 
while fiercely protective of their own, and where there is no law per se 
protecting privacy, but privacy is nevertheless protected? The courts 
have now confirmed that “the ECHR has recognized an obligation on 
member states to protect one individual from an unjustified invasion of 
private life by another individual and an obligation on the courts of a 
member state to interpret legislation in a way which will achieve that 
result.”8

The author does not attempt here to provide an exhaustive legal trea-
tise on the development of privacy law in the UK, and there are respected 
professionals in the field who have discussed the subject further. The aim 
of this chapter is to seek to give a brief background and some practical 
advice with particular regard to the important subject of the use of private 
information contained in photographs. This may assist those at the front 
lines of the media industry, faced with making daily decisions as to the 
content of their publications to protect their freedom of expression while 
not unnecessarily infringing the rights of others.

To do that, it is worthwhile considering the history of privacy law as 
meted out by the courts of England and Wales. This is not just an interest-
ing academic exercise, but it is important to know how the law has devel-
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oped to see how the courts may react in any given set of circumstances, 
and how the law is likely to develop further.

Historical Perspective: England and Wales
There was perhaps no more vivid example evidencing the lack of an English 
privacy law than the case of Kaye v. Robertson,9 concerning the publication 
of unauthorized photographs of a well-known British actor recuperating 
in the hospital from a very serious accident. Given that the purported 
interview and photographs which formed the subject of the claim con-
cerned his medical treatment, it is almost certain that it would constitute 
an infringement of his right to privacy in the post–Campbell regime. The 
House of Lords in Campbell was prepared to protect Campbell’s right to 
keep confidential the details of the treatment that she was undertaking. In 
Kaye, Lord Bingham expressed the unsatisfactory nature of the law as it 
stood then as follows: 

The defendants’ conduct towards the plaintiff here was a monstrous inva-
sion of privacy. If ever a person has a right to be let alone by strangers with 
no public interest to pursue, it must surely be when he lies in hospital 
recovering from brain surgery. It is this invasion of privacy which underlies 
the plaintiff ’s case. Yet it alone, however gross, does not entitle him to relief 
in English law. 

The push for better ways to protect privacy has included the creative 
use of various causes of action. Among others, malicious falsehood, trespass, 
harassment, copyright, and data protection sometimes fit the facts and can 
be used to achieve justice, but the most frequently used cause of action has 
been the common law tort of breach of confidence. 

Breach of Confidence: Privacy’s Germinal Start
This longstanding tort—in evidence as a mechanism for privacy actions 
since as long ago as 1848 when it was used by Queen Victoria’s husband 
to protect private etchings from further dissemination10—prevents, at the 
instigation of the person to whom the confidence is owed, the publication 
of private information given to or obtained by a person in confidence. The 
original test propounded in Coco v. Clarke11 was as follows: 

•  the evidence has to have the “necessary quality of confidence about it,”
•  the information must have been “imparted in circumstances im-

porting an obligation of confidence,” and 
•  there must have been an “unauthorised use of the information to 

the detriment of the party communicating it.”
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What will be considered to be confidential or private information and 
have the necessary quality about it will be decided on the facts of the case 
in question. It may cover various classes of information, including secrets 
between partners in life, in employment, and in business. 

The definition of the second requirement has been radically widened 
so that there is now no longer the need for a close relationship between 
the imparter and the discloser of the information, such as, for example, a 
contractual relationship or the relationship between doctor and patient. 
The circumstances in which a duty of confidence could now be held to 
exist was accepted in Earl Spencer’s ECHR case in 199812 as being as 
follows:

A duty of confidence arises when confidential information comes to the 
knowledge of a person … in circumstances where he has notice, or is held 
to have agreed, that the information is confidential, with the effect that it 
would be just in all the circumstances that he should be precluded from 
disclosing the information to others.

So a publisher who does not obtain private information himself but 
does so, for example, from a freelance photographer in circumstances 
which put him on notice of the confidential nature of the material, would 
be equally liable if he publishes it as if he had obtained it in breach of 
confidence himself.

Misuse of Private Information: Privacy Takes Root
The evolution of this tort into the privacy arena has led to it being re-
ferred to by the House of Lords in Campbell as “better encapsulated now 
as misuse of private information.” This might suggest at a cursory glance, 
erroneously in the author’s view, that the traditional breach of confidence 
has been replaced. Rather, the two now co-exist, the original based on the 
nature of the relationship between the parties and/or an obligation, and 
the new based on the nature of the information and a reasonable expecta-
tion of privacy. If both exist, then one has to consider at the outset what 
type one is dealing with and adopt the correct tests. In respect of the new, 
the test to be applied is:

• is the information private, and
•  did the subject have a reasonable expectation of privacy with regard 

to the information in question, and 
•  did the subject suffer harm or a risk of harm as a result of the 

wrongful disclosure of the information in question?
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The Human Rights Act: Synching Up With Europe
The implementation of the HRA significantly impacted our privacy laws. 
It incorporated into UK law the European Convention’s twin rights of 
freedom of expression13 and the right to respect for private and family life, 
aka privacy.14 As was quite clearly set out by Nicholls LJ in Campbell, “the 
time has come to recognise that the values enshrined in articles 8 and 10 
are now part of the cause of action for breach of confidence.” And like 
two naughty siblings they are constantly fighting for attention and argu-
ing over who is the stronger. Neither has automatic precedence. The UK 
courts must act consistently with the ECHR rulings and must balance the 
two rights in any given set of circumstances. 

Before von Hannover: Practice 
Although there are a number of cases evidencing the courts’ approach to 
the publication of potentially private photographs (see cases below), those 
taking or publishing photos in the UK had not previously had much of a 
firm hand exercised over them for a number of reasons. 

First, the Press Complaints Commission (PCC), which is charged with 
enforcing the Editors’ Code of Practice with which publishers voluntarily 
comply, has been criticized by some to be a dog with a bark but no bite. 
It provides guidelines as to what is considered good practice, but it cannot 
impose a fine or demand compensation be paid to a successful complain-
ant, only that the offending publication publish its adjudication. How-
ever, its current chairman, Sir Christopher Meyer, is keen to ensure that 
this image is dispelled and is proud of its policy of being “fast, free and 
fair.” Additionally, compliance with the Code will also be taken into con-
sideration by the courts in any relevant litigation by virtue of section 12 
of the HRA.15 Ofcom, the regulatory body for the broadcasting industry 
since the beginning of 2005, has a new Broadcasting Code in force from  
July 25, 2005. Both Codes are available on the relevant Web sites.16 

Second, and of greater practical importance, is that whereas the PCC 
does receive complaints from private individuals and celebrities/public fig-
ures alike, many in the public eye or aspiring to be there may have been more 
likely to think twice before making any complaint given that they need the 
media to survive. There is a highly competitive and thriving celebrity market 
in the UK, with numerous magazines dedicated solely to picturing celebri-
ties in authorized—and very popular unauthorized—photo spreads, not to 
mention the many pages devoted to celebrities in our tabloid newspapers 
and numerous celebrity television shows. “Live by the camera, die by the 
camera” is not only on the lips of those seeking to exploit the celebrities for 
commercial gain, but will almost certainly be in the minds of those seeking 
similarly to exploit the media on their way up the celebrity ladder. 
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So, whereas the Code and the law may set out guidelines and require-
ments, in practice a failure to comply may not historically have led to a 
complaint. A blatant disregard for the Code or the Court can never be 
condoned, and indeed if there is evidence of this it will certainly sound 
in damages in any subsequent legal action. It should not be forgotten that 
the PCC Code is said to be HRA/ECHR compliant and, also by virtue 
of section 12 of the HRA, is to be taken into account when the court is 
considering granting an interim injunction.17 Therefore, its clauses and its 
rulings merit consideration. 

Although this is not an exhaustive list, the following examples of English 
cases in which the question of private information regarding photographs 
has been addressed show how, over recent years but pre–von Hannover, our 
courts have considered the issues. 

Attard v. Greater Manchester Newspapers Ltd [2001] This Family 
Division case effectively allowed an outing of the principle later expound-
ed by the Court of Appeal in Douglas v. Hello! that a “hybrid” privacy 
right of private and commercial information can be a commodity that can 
be sold, without “the owner” losing the right to protect their privacy. The 
case dealt with the publication of photographs of conjoined twins, one 
of whom died. The court was prepared to grant an injunction preventing 
publication of photographs of the surviving twin, taken on the steps of 
the hospital where the operation to separate her from her sister had taken 
place, and then to vary that order to allow publication of photographs in 
the one newspaper with whom the parents then entered into an exclusive 
deal for publication. Interestingly, this approach was considerably frowned 
upon by the PCC, which said that privacy was not a commodity that 
could be sold on one person’s terms.18 The right to commercial confidence 
has now been approved by the Court of Appeal in Douglas. 

Venables and Thompson v. News Group Newspapers Ltd [2001]19 
In what was then an unprecedented move, lifelong anonymity—effectively 
guaranteeing privacy—was granted in 2001 to two child killers, Thomp-
son and Venables, on reaching maturity. The murder they committed was 
considered to be particularly abhorrent because perhaps of the age of the 
toddler victim, the young age of the killers, and the fact that there had 
been CCTV footage at the shopping center, shown nationwide on main-
stream television, of the killers leading the little boy away to his ultimate 
torture and death. Accordingly, the public outcry over the murder was 
huge and the danger to the boys’ lives on release from the youth offenders 
institution was evident. Dame Butler Sloss granted lifelong anonymity 
to the boys, naturally including a prohibition against the publication of 
photographs of them, in order not to protect their private lives but under 
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section 2 of the Convention to protect their very lives. The Court found 
that the law of confidence could be used in this way to injunct the media 
where there was a real possibility of serious injury or death and this was the 
only way to guard against it. 

A similar injunction was granted to protect Maxine Carr,20 the former 
girlfriend of child murderer Ian Huntley, given the public outcry over her 
involvement in the matter. Her crime was not murder but only providing 
a false alibi for her then partner, but again the public outcry was such that 
her life was threatened and in danger. As a by-product, her right to respect 
for her private and family life under article 8—accordingly preventing the 
publication of photographs of her—was also protected. 

Douglas v. Hello [2002] (First instance) The well-publicized breach 
of confidence case of Hollywood couple Catherine Zeta Jones and Michael 
Douglas, who sought protection over invasion into their private lives as a 
result of Hello! magazine’s publication of surreptitiously taken photographs 
of their wedding,21 specifically identified a “hybrid” right foreshadowed in 
Attard of commercial confidentiality. In this case, the first instance judge, 
Mr. Justice Lindsay, agreed that the couple’s wedding was a private affair 
the privacy of which they had worked hard to try to protect. It mattered 
not that they had entered into an exclusive deal with OK! magazine for 
the publication of some photographs of their wedding, under controlled 
circumstances, and that photographs of the wedding would therefore have 
been published and available to the public anyway. This did not deprive 
them of their right to protect their “hybrid” right, partly private/personal 
and partly commercial in nature. Despite this additional twist, in fact the 
judgment found in the claimants’ favor on longstanding breach of confi-
dence grounds. Further clarity was given to the right to privacy concerning 
photographs in the Court of Appeal decision handed down in May 2005. 
This is discussed below.

Theakston v. MGN Ltd [2002] This case related to an injunction 
application to prevent the publication of an article about a children’s tele-
vision presenter’s visit to a brothel, and salacious photographs taken by 
one of the women working there. Ousley J was not prepared to grant an 
injunction preventing publication of the article but did prohibit the pub-
lication of the photographs: 

I concluded that this part of the injunction involved no particular extension 
of the law of confidentiality and that the publication of such photographs 
would be particularly intrusive into the Claimant’s own personality … 
Publication of photographs taken there without his consent could still con-
stitute an intrusion into his private and personal life and would do so in a 
peculiarly humiliating and damaging way.22
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Note the use of the word “humiliating” which was also addressed in 
Campbell and von Hannover and shows that the nature of the activity pho-
tographed will bear upon the court’s decision. 

Peck v. United Kingdom [2003] UK courts do not always get it 
right as far as the ECHR is concerned. This is illustrated in Peck, featur-
ing a disturbed individual caught on CCTV camera trying to take his 
life. As a result of the numerous times unauthorized photographs of the 
claimant at this distressing time were published and subsequently broad-
cast, it was held that our law did not properly protect the rights of this 
individual.23 

Naomi Campbell v. MGN Ltd [2004] The extent to which the pub-
lication of photographs impacted on the right to respect for one’s pri-
vate life was dealt with substantially by our House of Lords in the case of 
Campbell.24 The well-known and frequently photographed supermodel, 
Naomi Campbell, did not complain about being outed as a drug addict 
by the Mirror newspaper; she had lied about her addiction publicly so 
had to accept that there was a legitimate public interest in exposing her as 
a hypocrite. Neither did she specifically complain over the taking of the 
photographs themselves. Instead, her complaint was that the combina-
tion of the photographs, taken on the steps of where she was undergoing 
her therapy, and the unnecessary private and confidential detail about her 
treatment in the article infringed her privacy. 

Taken all the way to the UK House of Lords, the eventual outcome of 
the case was success for the claimant. Some disagreement on the applica-
tion of the law to the specific facts can be found in the judgments of the 
Law Lords, with the senior judges Lords Nicholls and Hoffman in favor 
of dismissing the claim, while the other three, Lords Hope and Carswell 
and Baroness Hale, upheld it. This disparity turned on the margin of ap-
preciation to be allowed to the editor in adding color to the story that it 
legitimately proposed to publish.25 But some useful general principles can 
be seen, including that:

•  everyone, even those in the public eye, can retain some vestige of 
privacy worthy of protection;26 

•  whether one has a privacy to protect will turn on the “touchstone” 
of whether the subject had a reasonable expectation of privacy with 
regard to the disclosed fact;

•  the nature of the activity photographed will be key to a privacy 
claim; 

•  the circumstances in which the photograph was taken will be rel-
evant; 

•  the likely damage that may be done by the publication will be taken 
into account;
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•  information of a medical nature is almost always likely to be pro-
tected, save for a public interest defense.27 

Echoing what was said by the judge in Theakston, Lord Justice Hoff-
man’s dissenting judgment in Campbell considered that photographs of 
incidents which might be in the public interest could themselves be a step 
too far; for example, he said that there might be a public interest in the dis-
closure of a sexual relationship between a politician and someone whom 
he or she has appointed to public office, where “the addition of salacious 
details or intimate photographs is disproportionate and unacceptable. The 
latter, even if accompanying a legitimate disclosure of the sexual relation-
ship, would be too intrusive and demeaning.” So disclosure of the fact of 
the relationship would be acceptable, but private photographs evidencing 
it would, in his view, not be.

But he also considered that a photograph might be actionable where it 
disclosed nothing embarrassing, but where it was taken “by intrusion into 
a private place (for example, by a long-distance lens).”

Although neither of the rights guaranteed by article 8 or 10 took prior-
ity, in a foreshadowing of the “debate of general interest” test later set out 
in von Hannover in the ECHR (see below), Baroness Hale said that in a 
case where they vied for superiority the test to be applied was “whether 
publication of the material pursues a legitimate aim and whether the ben-
efits that will be achieved by its publication are proportionate to the harm 
that may be done by the interference with the right to privacy.” In other 
words, a proportionate balancing exercise had to be undertaken. In this 
case, it was very much the public policy issues of a recovering drug addict 
seeking to get over her addiction, and the harm that publication of photo-
graphs and information about her recovery would do to that process and 
to people in general in her situation, which swayed the House of Lords. 
Medical treatment, be it conventional or alternative, and details of such 
treatment, whether in narrative or photographic form, are now almost cer-
tainly protected except where disclosure is in the public interest, given the 
great harm that would likely be done both to the individual and in general 
public policy terms, should it be disclosed.

Privacy After Campbell
These cases, coupled with the principles that come out of von Hannover, 
of which more is given below, show that:

•  A person in the public eye is still able to maintain some degree 
of privacy, despite the fact that they may be seeking to exploit it 
themselves and despite their public position. It is impossible for 
a publisher simply to argue that a public figure is in all circum-
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stances “fair game” or that they “can’t have their cake and eat it.”
•  There are considerations for an editor to take into account in re-

lation to each aspect of the story he intends to publish. Perhaps 
most importantly, given their intrusive nature, photographs are to 
be given separate consideration.

•  There is a margin of appreciation for editors as to the language and 
“furniture” which they use in their articles in order to convey the 
information to the public, including the use of photographs.28 

•  Where a publisher is faced with a threat of and/or an application 
for a pretrial injunction to prevent publication of private informa-
tion/photographs, he should refer to the higher test, recently clari-
fied (Cream Holdings29 in the House of Lords) which sets out that 
the applicant must in most cases show that he is “more likely than 
not” to succeed at trial in establishing that the information should 
not be published and that he “probably” will succeed at trial in 
obtaining a permanent injunction.

Although the checking process post–Campbell is fairly extensive, it 
cannot stand alone as by virtue of section 2 of the HRA, judgments of 
the ECHR must also be taken into account by our domestic courts.30 The 
decision of von Hannover in the ECHR took the matter one step further. 
And the case of Douglas confirmed the applicability in the UK of its find-
ing of an obligation on the court to protect the privacy of individuals from 
infringement.

Von Hannover and the ECHR Ruling
Princess Caroline von Hannover, the eldest daughter of Prince Rainier III 
of Monaco, had during the 1990s and beyond, brought a number of ac-
tions over the publication in Germany of photographs which she said both 
invaded her privacy and, contrary to the German Basic Law, infringed her 
right to the protection of her personality rights. These pictures featured 
her going about her normal daily business. Some included shots of her 
with her children, or at the end of a secluded courtyard, and these were 
found in one landmark decision in the German Constitutional Court in 
1999 to have breached her rights under German law. But whereas the 
pictures taken in France, as many of them were, of her horseback riding, 
skiing, shopping and so on would have breached stricter French privacy 
laws, published in Bunte, Freiseit, and Neue Post in Germany they did not. 
The German courts found that as a public figure “par excellence” she had 
to tolerate photographs of her in public places, be they of her at public 
functions or of her private life. If she could not show that she was in a 
secluded place out of the public eye, she would have to put up with what 
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she maintained was constant harassment from photographers cataloguing 
virtually her every movement. 

The ECHR did not find it acceptable that she should have to toler-
ate this and indeed, the way in which the photographs were taken and 
“the harassment endured by many public figures in their daily lives” was 
referred to and taken into account by the ECHR, who heard the case 
after numerous hearings and applications throughout the various Ger-
man courts. The ECHR judgment made on June 24, 2004 found that 
Princess Caroline’s rights guaranteed by Article 8 of the Convention had 
been infringed and that the laws of Germany had not sufficiently pro-
tected her. 

According to the ECHR, the deciding factor in balancing the pro-
tection of private life against the right to freedom of expression was the 
contribution that the publication of the photographs made to “a debate 
of general interest.” As those photographs published did not refer to any 
public function but merely to Princess Caroline’s private life, and had 
been taken in public but without her consent, they did not contribute 
to any such debate. There were no special circumstances to justify the 
publication and even as a public figure—in an echo of Campbell—she 
had a legitimate expectation that her private life would be protected. The 
ECHR held:

A fundamental distinction needs to be made between reporting facts—even 
controversial ones—capable of contributing to a debate in a democratic 
society relating to politicians in the exercise of their functions, for example, 
and reporting details of the private life of an individual who, moreover, as 
in this case, does not exercise official functions. While in the former case 
the press exercises its vital role of “watchdog” in a democracy by contribut-
ing to impart[ing] information and ideas on matters of public interest … it 
does not do so in the latter case.

Albeit that Princess Caroline was not a private individual and that the 
public might be interested in seeing the photographs, the court found that 
they did not concern her taking part in any official functions and did not 
contribute to a debate of general interest:

The publication of the photos and articles in question, of which the sole 
purpose was to satisfy the curiosity of a particular readership regarding de-
tails of the applicant’s private life, cannot be deemed to contribute to any 
debate of general interest to society despite the applicant being known to 
the public.
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Gasps of horror could be expected around the picture desks up and 
down Fleet Street. Was this the death knell of the tabloid newspaper and 
celebrity magazine market? Well, it appears not.

Privacy After von Hannover
Adopting what we might call “the Milk Bottle Test,” Baroness Hale in 
Campbell considered that a celebrity out and about buying a pint of milk 
in public at her local shop would be fair game; “If this had been ... a pic-
ture of Naomi Campbell going about her business in a public street, there 
could have been no complaint ... Readers will obviously be interested to 
see how she looks if and when she pops out to the shops for a bottle of 
milk.” But this would be unacceptable according to the principles of the 
ECHR decision in von Hannover. Although the press might consider itself 
after Campbell to be free to publish photographs of Naomi Campbell buy-
ing a pint of milk, after von Hannover they would not be free to do the 
same regarding the princess. This disparity makes the position slightly un-
clear, but one must remember the specific facts of alleged press hounding 
in the von Hannover case. Accordingly, an editor and his lawyer consider-
ing and advising on a proposed publication must consider the principles 
both in Campbell and von Hannover and attempt to draw some general 
conclusions from them, regardless of any disparities. 

It is also important to consider when the invasion of privacy occurs. If 
the harassment of the photographer is to be taken into account when de-
ciding on the facts if an invasion of privacy has taken place, it would sug-
gest that the invasion takes place at the time that the photograph is taken. 
Or is it the case that it takes place when the photograph is published? The 
view favored by the author is that the latter is the case and this was said 
in Campbell.31 However, the circumstances in which the photograph was 
taken may have a bearing on whether the subject had a legitimate expecta-
tion of privacy and may impact on the publisher accordingly.

The UK press industry appears to be taking von Hannover in its stride 
and not to be overly phased by any fears that this judgment has disas-
trously far-reaching implications. Their pages still abound with unau-
thorized shots of celebrities going about their daily lives. They are not, it 
seems, subjugating their freedom of expression in deference to the privacy 
of those who pack their pages. We have started to see more pixellating of 
the faces of children, but it is not necessarily directly as a result of this 
case that they do so; the PCC Code lays down guidelines with respect to 
children. The extent to which the principles in von Hannover will be ap-
plied by our national courts remains to be seen; it would be difficult to 
imagine our domestic courts flagrantly ignoring the ruling and/or acting 
inconsistently with it, even if the celebrity magazine market appears com-
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fortable to continue as before. But taking a conservative approach, there 
are some questions that an editor should ask himself which will assist in 
highlighting areas of potential concern and accordingly, which might as-
sist in minimizing the risk to those publishing in the UK. 

In the author’s view, the two most important principles to come out 
of the von Hannover judgment are: (1) that the courts have an obligation 
to protect individuals from invasion of privacy by others, as confirmed 
in Douglas; and (2) that although the press will be praised for its role as 
Watchdog of Society, it will be reprimanded where it extends that role and 
acts to the detriment of others as lap dog to the public’s prurient interest 
for pure entertainment and titillation. Given that magazines and newspa-
pers flirt with doing just that—while the tabloids may have a better argu-
ment that they are publishing stories in the public interest or which con-
tribute to a debate of general interest—it is not easy to see how this will 
be dealt with by the courts in the future. Certainly the courts will consider 
the circumstances in which the photograph was taken, what it portrays, 
and the identity of the subject. It would appear from von Hannover that 
the publication of photographs taken with a long lens camera, even if of 
celebrities in public places, will be unacceptable if the subject is engaging 
in a private rather than a public function. Although public figures will 
not have a “reasonable expectation of privacy” with regard to their public 
functions, they will have with regard to their private life and unless there is 
a “debate of general interest” to which the private information and/or the 
photograph contribute, it will be actionable. 

One matter of interest for the press and the media is how heavily in 
the balance will weigh the commercial nature of the press in a democratic 
society if the wider policy issues are taken into account in the decisions of 
any court. Our courts have discussed the issue, for example in A v. B 32 and 
by some of our Law Lords in Campbell.33 Indeed, in A v. B Lord Woolf ef-
fectively suggested that what the public was interested in was in the public 
interest34 and it certainly seems, even though such a bold statement may 
not have been made subsequently, that the UK courts are prepared to 
consider the readers’ interest in what they read and the commercial nature 
of the newspapers themselves, to be matters which may merit protection 
in the pubic interest. This is a vital issue that our press and media will 
undoubtedly raise at every opportunity, and how our judges deal with 
it post–von Hannover will have a significant impact on what approach is 
expected of the media in future. 

Douglas v. Hello!
The UK’s common law approach, now with the added burden of ECHR 
case law, means that we are all assessing matters on shifting sand. No 
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sooner does one set of rules appear to apply than the court makes a deci-
sion which moves the goalposts. The Court of Appeal decision in Douglas 
has upheld the Douglases’ claim for privacy, confirming that they have a 
right to protect a commercial confidence, but it has overturned the huge 
award of damages previously made to OK! magazine, finding that the 
Douglases’ right to commercial confidence is not one that can be trans-
ferred to any third party. 

Hello! had appealed against OK!  ’s judgment, arguing that it had no 
cause of action over the publication of unauthorized photographs sim-
ply because it had entered into an agreement to publish authorized shots. 
It also appealed the damages awards made to the Douglases. OK! coun-
ter-appealed on the dismissal of its economic tort claims. Significantly, 
the Court of Appeal followed von Hannover regarding the obligations of 
member states to protect their citizens from invasions of privacy as referred 
to above. This earns the case its place as a landmark decision in the devel-
opment of the law of privacy in the UK.

Having accepted its obligations and the claimants’ right to protec-
tion, it upheld the Douglases’ claim, finding that photographs of a private 
wedding had been taken surreptitiously in circumstances where the pho-
tographer knew that his presence at the wedding was forbidden; and that 
those who bought them must have been aware that there had been some 
trespass or deceit in obtaining them. Moreover, they must have known 
that the Douglases would fairly and reasonably consider the material in 
the photographs to be confidential or private and that they had a reason-
able expectation that it would remain so. That would comply with the 
definition of the obligation of confidence as set out in Earl Spencer re-
ferred to above. Accordingly, it found that: “photographs of the wedding 
plainly portrayed aspects of the Douglases’ private life and fell within the 
protection of the law of confidentiality, as extended to cover private or 
personal information.” 

Importantly, it did not accept the defendants’ argument that, by en-
tering into an agreement to publish authorized photographs elsewhere, 
the couple forfeited their rights to protect the unauthorized photographs: 
“Once intimate personal information about a celebrity’s private life has 
been widely published it may serve no useful purpose to prohibit further 
publication,” the court said, but it went on, “the same will not necessarily 
be true of photographs.” There is a fresh invasion of privacy every time 
the photograph is viewed and this can potentially cause more distress 
each time. The Court found that “the offence is caused because what the 
claimant could reasonably expect would remain private has been made 
public.” So, a right to privacy can be a right to commercial confidence 
and this can be exploited for financial gain at the “owner’s” choice: 
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Where an individual (“the owner”) has at his disposal information which he 
has created or which is private personal and to which he can properly deny 
access to third parties, and he reasonably intends to profit commercially by 
using or publishing that information, then a third party who is, or ought 
to be aware of these matters and who has knowingly obtained the informa-
tion without authority, will be in breach of duty if he uses or published the 
information to the detriment of the owner.

Importantly, however, this right is not transferable and it is this finding 
that robbed OK! of its million-pound damages. OK! had no claim to dam-
ages for the publication of photographs which, while their publication 
spoiled their scoop, belonged to the Douglases and not to them. They had 
an exclusive and very valuable right with regard to the authorized pho-
tographs that the Douglases chose to give them; they had nothing with 
regard to those photographs which remained private. 

The judgment is also significant in that it concluded with an obiter 
comment from the judges that they did not consider that the injunction 
granted at the outset should have been overturned. Damages were not, in 
this case where an individual’s right to privacy was at stake, a sufficient 
remedy. This is likely to be seized upon by those seeking to injunct the 
publication of photographs, with claimants seeking to persuade the lower 
courts that it was the Court of Appeal’s intention to make the ordering 
of injunctions for privacy invasions more readily available. How this will 
work out in practice remains to be seen and indeed may be confirmed 
further in the appeal to the House of Lords. 

Conclusion
Privacy in the UK has come a long way since its tentative beginnings 
over 150 years ago. The courts have finally accepted that they have an 
obligation to protect an individual’s right to privacy from interference 
by others and, on the other hand, that that individual has a right to ex-
ploit that privacy right for commercial purposes. The courts are laying 
down, case by case, a series of guidelines as to what may be considered 
to be private material as well as how and in what circumstances privacy 
may be invaded. 

Being able to see in the historical context why the courts are con-
cerned with the privacy of individuals and how they seek to protect 
those rights will allow the journalist or lawyer to become better at mak-
ing judgment calls when needed. But all cases are different and general 
guidelines need to be carefully applied to the specific facts. In summary, 
they boil down to this:
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•  Is the information to be published in the photographs of a private 
rather than a public nature?

•  Is there a debate of general interest to which the photograph contrib-
utes (at least this is what von Hannover suggests) or alternatively is 
it in the public interest?

•  Does the subject have a reasonable expectation of privacy with re-
gard to the photograph, which may be assessed by considering 
the circumstances in which it was taken—the where, when, and 
how—the nature of the photograph in terms of offensiveness and/
or embarrassment to the subject, and the subject’s current/past 
relationship with the press.

The courts are attempting to create a fair balance between the rights 
guaranteed by Articles 8 and 10, privacy and freedom of expression, not 
seeking to stifle legitimate reporting and/or allow stories in the public in-
terest to be covered up. They are seeking to steer a middle ground between 
protecting the rights of the press to inform the public (and, at least as far 
as some decisions of the English courts suggest, to run a successful com-
mercial business) and the rights of individuals which might be affected by 
the exercise of the rights of the press. If an editor also tries honestly and 
fairly to do the same, he or she should be able to minimize the risk to the 
publication.

“Publish and be damned” has been a philosophy and right treasured 
by our press for centuries. By carefully navigating the choppy waters 
between free speech and privacy, with practical guidance as a life-line, 
publishers may still be able to publish, but with less risk of ultimate 
damnation. 

Anyone in any doubt should take legal advice where they have con-
cerns, and although it is hoped that this chapter will raise awareness of 
the issues to be considered, it does not pretend to be exhaustive or a spe-
cific advice. In these interesting yet dangerous and fast-moving times, this 
safety line should not be relied upon as the only means of protection and 
cannot be a substitute for specific legal advice. Whether damnation will 
ensue will be decided on the particular facts, and editors will have to use 
their judgment as relying on past experience may not now be sufficient 
in this new era.

Chapter Notes

1. The Football Association sought in June 2004 to protect the privacy of Eng-
land’s football captain David Beckham when photographs of him in his underwear 
on the balcony of his hotel room, during the European cup in Portugal, were 
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circulated to newspapers. It was reported that they complained to the Newspa-
pers Publishers Association, warning that any publication would be an invasion of 
Beckham’s privacy and arguing that the use of such photographs in Portugal would 
be illegal and any use of them in the United Kingdom would result in a complaint 
to the Press Complaints Commission. Having closed the door to his hotel room, 
the FA is reported to have argued, and given the exclusion zone around the hotel 
complex, Beckham had a reasonable expectation of privacy. The London-based 
picture agency involved agreed to pay damages to a charity of Beckham’s choice for 
having taken the photographs and agreed to destroy its copies. Nevertheless, they 
were still published on the print pages of two UK tabloids, The Sun and The Star. 
The FA has reportedly also sought an apology and damages from these newspapers 
and it is not known at the time of writing if this matter has been resolved.

2. Campbell v. MGN Limited [2004] UKHL 22 on appeal from [2002] ECWA 
Civ 1373. The model Naomi Campbell had sued the UK tabloid The Mirror 
over the speculation of an article which outed her as a drug addict and which was 
illustrated by photographs of her leaving a Narcotics Anonymous (NA) meeting 
and included some details of the therapy that she had been receiving. Her cause of 
action was in breach of confidence and under the Data Protection Act 1998, but 
only the former was addressed in the House of Lords, with the DPA claim stand-
ing or falling with the confidence claim. Campbell had conceded that she could 
not complain about being outed as a drug user, as it was in the public interest for 
the newspaper to correct the false impression that she had given that, unlike other 
models, she did not use drugs. Bur her complaint was that the meat put on the 
bones of the story invaded her privacy. On a three-to-two majority, their Lord-
ships found that the detail in the article had invaded her privacy.

3. Sara Cox v. MGN Limited. The British radio presenter Sara Cox brought an 
action for breach of confidence against The People newspaper over the publica-
tion of photographs of her on her honeymoon in the Seychelles, naked in a  
Jacuzzi with her husband. She was honeymooning in a private villa and the pho-
tographs had been taken with a long lens camera in breach of the PCC guide-
lines. She complained to the PCC, who ruled in her favor that the Code had 
been breached. The Code provides that: “(i) Everyone is entitled to respect for 
his or her private and family life, home, health and correspondence. A publica-
tion will be expected to justify intrusions into any individual’s private life with-
out consent. (ii) The use of long lens photography to take pictures of people in 
private places without their consent is unacceptable. Note—private places are 
public or private property where there is a reasonable expectation of privacy.” 
She followed her successful complaint with proceedings which were settled with 
a payment of £50,000 damages.

4. Von Hannover v. Germany (application number 59320/00); www.echr.coe.int/
Eng/Press/2004/June/ChamberjudgmentVonHannover240604.htm. 

5. Douglas v. Hello Ltd, [2005] EWCA Civ 595 (neutral citation number). The 
Hollywood actors Michael Douglas and Catherine Zeta Jones sued for breach of 
confidence and breach of the Data Protection Act 1998 over the publication of 
unauthorized photographs of their private wedding at the Four Seasons Hotel in 
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New York, taken surreptitiously by an infiltrator to the wedding notwithstanding 
the security measures taken. The couple had entered into an exclusive deal with 
OK! magazine to license exclusively for nine months, photographs taken by the 
couple’s chosen photographer that they authorized for release. OK!’s rival Hello! 
proposed to publish the surreptitious shots taken by the infiltrator. In the first 
instance the couple were successful in having the magazine injuncted from pub-
lishing. However, on appeal this injunction was lifted and the photographs were 
published in Hello! The magazine OK!, which had intended to run the authorized 
shots over two weeks, attempted to mitigate the damage by the loss of the scoop, 
getting their issue out on the same day as Hello! ’s including the authorized photo-
graphs. At first instance on the question of damages, Mr. Justice Lindsay awarded 
the couple damages for distress, under the DPA and for wasted costs in relation 
to the work that had to be undertaken to get authorized photographs approved 
for the earlier deadline, of £14,600 each. He awarded OK! just over £1 million 
for the loss of the scoop out of which they would have generated that sum. The 
matter went on appeal to the Court of Appeal, where the court upheld the dam-
ages award to the Douglases to compensate them for the invasion of privacy, but 
overturned the award to OK! on the grounds that it had no claim to compensa-
tion over the publication of the Douglases’ private photographs to which it was 
not entitled under its agreement with them. The matter has subsequently been 
appealed to the House of Lords. 

6. http://www.hmso.gov.uk/acts/acts1998/19980042.htm.

7. 5RB. www.5rb.co.uk. 5RB is the set of barristers’ chambers that is home to 
three of the four counsel in the case, Desmond Browne QC and David Sherborne 
for Douglas, Zeta Jones and Northern & Shell for OK!, and James Price QC for 
Hello! James Price’s junior is Giles Fernando of 11 South Square.

8. Douglas v. Hello! [2005] EWCA Civ. 595.

9. Kaye v. Robertson [1991] F.S.R. 62, CA. The British actor Gordon Kaye suf-
fered serious head injuries in an accident, and required extensive surgery. While 
in the hospital, he was visited by a photographer and journalist from the tabloid 
Sunday Sport who ignored hospital signs asking visitors to see a member of staff 
before visiting patients. They proceeded to interview and take photographs of 
him in his hospital bed. It was accepted by the Court of Appeal that Kaye had 
been in no fit state to give any informed consent to the interview, but there had 
been no unlawful entry into the hospital and no physical damage done to Kaye. 
The family was unable to stop the publication in its entirety, but the Court of 
Appeal took a creative approach and granted an injunction in malicious false-
hood—a cause of action that had not been raised by the claimants and which 
requires proof of falsity, malice, and financial loss—to prevent the paper from 
alleging in its article that he had consented to the interview. The claim was 
founded on the court accepting that the newspaper intended to publish a false 
suggestion that Kaye had consented to the interview, maliciously given they 
knew that to be untrue, and calculated/likely to cause financial loss given the 
article would deprive him of the opportunity of later selling his exclusive story 
to another newspaper. Although the Court of Appeal judges lamented their in-
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ability to protect Kaye altogether, the newspaper simply went on to publish the 
story, making it clear that Kaye had not consented to the interview. 

10. Prince Albert successfully used the tort to prevent the publication of a cata-
logue containing etchings of himself and Queen Victoria, made for their own pri-
vate amusement, copies of which had been made by a commercial opportunist.

11. Coco v. AN Clarke (Engineers) ltd [1969] RPC 41; [1968] FSR 415.

12. Earl Spencer v. United Kingdom [1998] 25 EHRR CD 105.

13. Article 10 ECHR. Article 10—Freedom of expression. 1. Everyone has the 
right to freedom of expression. This right shall include freedom to hold opinions 
and to receive and impart information and ideas without interference by public 
authority and regardless of frontiers. This article shall not prevent States from re-
quiring the licensing of broadcasting, television or cinema enterprises. 2. The ex-
ercise of these freedoms, since it carries with it duties and responsibilities, may be 
subject to such formalities, conditions, restrictions or penalties as are prescribed 
by law and are necessary in a democratic society, in the interests of national securi-
ty, territorial integrity or public safety, for the prevention of disorder or crime, for 
the protection of health or morals, for the protection of the reputation or rights 
of others, for preventing the disclosure of information received in confidence, or 
for maintaining the authority and impartiality of the judiciary.

14. Article 8 ECHR. Article 8—Right to respect for private and family life 1. Ev-
eryone has the right to respect for his private and family life, his home and his 
correspondence. 2. There shall be no interference by a public authority with the 
exercise of this right except such as is in accordance with the law and is necessary in a 
democratic society in the interests of national security, public safety or the economic 
well-being of the country, for the prevention of disorder or crime, for the protection 
of health or morals, or for the protection of the rights and freedoms of others.

15. Section 12 Human Rights Act 1998. Freedom of expression.

(1) This section applies if a court is considering whether to grant any relief which, 
if granted, might affect the exercise of the Convention right to freedom of expres-
sion.
(2) If the person against whom the application for relief is made (‘the respondent’) 
is neither present nor represented, no such relief is to be granted unless the court 
is satisfied-
 (a)  that the applicant has taken all practicable steps to notify the re-

spondent; or
 (b)  that there are compelling reasons why the respondent should not be 

notified.
(3) No such relief is to be granted so as to restrain publication before trial unless 
the court is satisfied that the applicant is likely to establish that publication should 
not be allowed.
(4) The court must have particular regard to the importance of the Convention 
right to freedom of expression and, where the proceedings relate to material which 
the respondent claims, or which appears to the court, to be journalistic, literary or 
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artistic material (or to conduct connected with such material), to- 
 (a)  the extent to which-
     (i) the material has, or is about to, become available to the public; or
    (ii)  it is, or would be, in the public interest for the material to be pub-

lished;
 (b) any relevant privacy code.
(5) In this section- ‘court’ includes a tribunal; and ‘relief ’ includes any remedy or 
order (other than in criminal proceedings).

16. PCC @ www.pcc.org.uk; Ofcom@ www.ofcom.org.uk.

17. HRA section 12 - (1) This section applies if a court is considering whether 
to grant any relief which, if granted, might affect the exercise of the Convention 
right to freedom of expression.
(4) The court must have particular regard to the importance of the Convention 
right to freedom of expression and, where the proceedings relate to material which 
the respondent claims, or which appears to the court, to be journalistic, literary or 
artistic material (or to conduct connected with such material), to- (b) any relevant 
privacy code.

18. Attard v. Greater Manchester Newspapers Ltd, Fam 14/15 June 2001, Ben-
net J. During an application in the Family Division regarding the operation to 
separate the twin babies, the parents successfully applied for an injunction to 
prevent publication of photographs of their children. The operation went ahead, 
but unfortunately only one of the children survived. The parents entered into 
an exclusive deal with the News of the World and the Mail on Sunday to publish 
photographs of the surviving twin and successfully applied to the court to vary 
the order to allow publication. Meanwhile, the The Manchester Evening News 
(MEN) had obtained long lens photographs of the baby on the steps of the hospi-
tal which it published. The parents applied to the court, again successfully, for an 
injunction to prevent further publication. The judge held, in a foreshadowing of 
Douglas and Zeta Jones to come, that the baby and/or her parents on her behalf, 
had a right to privacy which could be sold (Attard and The Manchester Evening 
News, PCC Adjudication 15 June 2001, (Report 55)).

Contrast this to the view of the PCC to whom a complaint was made by the 
parents over the publication of the photograph that had been published by the 
MEN. Their complaint was not in respect of the main privacy clause of the Code, 
but in respect of that which relates to children under 16 being photographed on 
matters concerning their welfare without their parents’ consent. The claim was 
not upheld, with the PCC finding that the photograph did not concern the child’s 
welfare, but more importantly it stated as follows:

It is not the function of the Commission to seek to protect the financial position of 
complainants through the use of privacy sections of this Code. Indeed the Commis-
sion has always taken the common sense view that where a complainant releases or 
sells information or photographs, then they become disentitled to the protection of 
the Code in certain circumstances. Privacy is—in the Commission’s Opinion—not 
a commodity which can be sold on one person’s terms.
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19. Venables and Thompson v. News Group Newspapers Ltd [2001] (2001) Fam 
430 (2001) 2 WLR 1038 (2001) 1 All ER 908 (2001) HRLR 19 (2001) UKHRR 
628 TLR 16/01/2001 2001 WL 14890.

20. Maxine Carr v. News Group Newspapers Ltd (24/2/2005).

21. Douglas & Ors v. Hello! Ltd & Ors, [2003] EWHC 786 (Ch). The Hollywood 
actors Catherine Zeta Jones and Michael Douglas were married on November 18, 
2000, at the Plaza Hotel in New York. They wanted to keep the affair private and 
guests were admitted by invitation only, and guests and all those at the ceremony 
and after-ceremony celebrations, including staff, were made to sign agreements 
to keep the wedding confidential. There had been negotiations between Hello! 
magazine and the couple, and OK! magazine and the couple, for an exclusive deal 
with them for photographs of the ceremony. OK! had been the successful party 
in securing the deal. Unbeknown to them at the time, a paparazzi photographer 
infiltrated the wedding and took photographs, transmitting them to the offices of 
Hola from where they were included in copies of Hello! magazine on November 
19 and distributed to England the next day, thus frustrating the exclusive deal 
signed by the couple with OK! They obtained an injunction on November 20th 
to prevent further publication in Hello!, which was discharged by the Court of 
Appeal on November 23, and commenced proceedings for breach of confidence 
and/or invasion of privacy, breaches of the Data Protection Act, and unlawful 
interference/conspiracy. The judge found that the claimants’ rights in confidence 
and under the DPA had been breached; that the wedding was a private event; that 
it was reasonable that they should seek to make it so given the extent to which, 
in the public eye, their private lives were curtailed; that they had a hybrid right of 
confidentiality which was partly private and partly commercial in nature; and that 
the fact that they had done a deal for some of the photographs of the wedding, in 
a controlled environment, to be published, did not rob them of that right.

22. Theakston v. MGN Limited, [2002] EMLR 398.

23. Peck v. The United Kingdom.The applicant, a UK national, at a time when he 
was suffering from depression, walked alone down Brentwood High Street with 
a kitchen knife in his hand, and attempted suicide by cutting his wrists, unaware 
that he had been filmed by a closed-circuit television (CCTV) camera installed 
by the Borough Council. The CCTV footage did not show the applicant cutting 
his wrists; the operator was solely alerted to an individual in possession of a knife. 
The police were notified and arrived at the scene, where they took the knife, gave 
the applicant medical assistance, and brought him to the police station, where he 
was detained under the Mental Health Act 1983. He was examined and treated 
by a doctor, after which he was released without charge and taken home by police 
officers. On October 9, 1995, the Council issued two photographs taken from the 
CCTV footage with an article entitled “Defused—the partnership between CCTV 
and the police prevents a potentially dangerous situation.” The applicant’s face was 
not specifically masked. Various local newspaper and television articles followed. 
After being told by friends that they had seen him, unmasked, on trailers for a 
forthcoming television program, he complained to the Council, who contacted 
the producers who confirmed that his image would be masked in the program. 
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Although he was masked in the main program, he was recognized by friends and 
family. He made a number of media appearances thereafter to speak out against 
the publication of the footage and photographs. He complained to the Broad-
casting Standards Commission (BSC) alleging an unwarranted infringement of 
his privacy, and the BSC upheld his complaint. He then complained to the ITC 
concerning another broadcast on Anglia Television and they found that his identity 
was not adequately obscured and that the ITC code had been breached. Given an 
admission and apology by Anglia Television, no further action was taken. He then 
complained unsuccessfully to the Press Complaints Commission concerning press 
articles. He applied to the High Court for leave to apply for judicial review con-
cerning the Council’s disclosure of the CCTV material. His request and a further 
request for leave to appeal to the Court of Appeal were both rejected.

24. Campbell v. MGN Limited. See note 2.

25. Campbell v. MGN Limited [2004] UKHL 22. The minority judges found 
that the material was within the legitimate margin of appreciation:
 • Lord Nicolls found the material “added colour and conviction” to the “le-
gitimate and sympathetic newspaper story”; “We value freedom of the press but 
the press is a commercial enterprise and can flourish only by selling newspapers. 
From a journalistic point of view, photographs are an essential part of the story.”
 • Lord Hoffman found that “photographs are an essential part of the story. 
The picture carried the message, more strongly than anything in the text alone, 
that the Mirror’s story was true. So the decision to publish the picture was in my 
opinion within the margin of editorial judgment and something for which ap-
propriate latitude should be allowed.”

But the majority judges found otherwise:
 • Lord Hope found that, “had it not been for the publication of the photo-
graphs, and looking to the text only, I would have been inclined to regard the bal-
ance between these rights [privacy and freedom of expression] as about even. Such 
is the effect of the margin of appreciation that must, in a doubtful case, be given 
to the journalist… but the text cannot be separated from the photographs.”
 • Baroness Hale considered that “the photographs would have been useful 
in proving the truth of the story had this been challenged, but there was no need 
to publish them for this purpose. The credibility of the story with the public 
would stand or fall with the credibility of Daily Mail stories generally.”
 • Lord Carswell held that “publication of the details about the appellant’s 
attendance at therapy carried out by Narcotics Anonymous, highlighted by the 
photographs printed, constituted in my judgment a considerable intrusion into 
her private affairs which was capable of causing substantial distress, and on her 
evidence did cause it to her.” 

26. Campbell v. MGN Limited [2004] UKHL 22. Para 57: “A person may attract 
or even seek publicity about some aspects of his or her life without creating any 
public interest in the publication of personal information about other matters.” 
Para 120: “it is not enough to deprive Miss Campbell of her right to privacy that 
she is a celebrity and that her private life is newsworthy.” 
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27. Campbell v. MGN Limited [2004] UKHL 22. General helpful comments 
from the judges include the following:
 • everyone is entitled to their privacy, even those who had courted the press 
to some extent;
 • “the fact that the photographs in question had been taken without the 
subject’s consent was not enough to amount to a wrongful invasion of privacy. 
We have not so far held that the mere fact of covert photography is sufficient 
to make the information contained in the photograph confidential. The activity 
photographed must be private.”
 • “the famous and even the not so famous who go out in public must ac-
cept that they may be photographed without their consent, just as they may be 
observed by others without their consent … But the fact that we cannot avoid 
being photographed does not mean that anyone who takes or obtains such a pho-
tograph can publish them to the world at large.”
 • “the widespread publication of a photograph of someone which reveals him 
to be in a situation of humiliation or severe embarrassment, even if taken in a pub-
lic place, may be an infringement of the privacy of his personal information.” 
 • “Likewise, the publication of a photograph taken by intrusion into a pri-
vate place (for example, by a long distance lens) may in itself be such an infringe-
ment, even if there is nothing embarrassing about the picture itself.”
 • “the taking of photographs in a public street must, as Randerson J said 
in Hosking v. Runtin [2003] 3 NZLR 385, 415, para 138, be taken to be one of 
the ordinary incidents of living in a free community. The real issue is whether 
publicizing the content of the photographs would be offensive … A person who 
just happens to be in the street when the photograph was taken and appears in 
it only incidentally cannot as a general rule object to the publication of the pho-
tograph … But the situation is different if the public nature of the place where 
a photograph is taken was simply used as a background for one or more persons 
who constitute the true subject of the photograph.”

28. Campbell v. MGN Limited [2004] UKHL 22. Para 112: “The respondents 
are also entitled to claim that they should be accorded a reasonable margin of 
appreciation in taking decisions as to what details needed to be included in the 
article to give it credibility.”

29. Cream Holdings Ltd and Others v. Banerjee and Another. The test to be ap-
plied for the grant of an interim injunction before trial, to prevent the publication 
of confidential information where a party’s article 8 rights are engaged, is now 
whether applicants can show that they are “more likely than not to succeed at 
trial,” that is, they have a greater than 50 percent chance of success in establishing 
that they will be granted a permanent injunction. This is higher than the previous 
test accepted by the majority of the court of Appeal, that the claimant only had 
“convincingly to establish a real prospect at trial.” 

30. Section 2 (1) of the Act provides that: “A court or tribunal determining a 
question which has arisen in connection with a Convention right must take into 
account any … a) judgment, decision, declaration or advisory opinion of the 
European Court of Human Rights.”
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31. Campbell v. MGN Limited [2004] UKHL 22: Photographs in public “must be 
taken to be one of the ordinary incidents of living in a free community. The real 
issue is whether publicising the content of the photographs would be offensive.” 

32. A v. B Plc [2003] QB 195: “the Courts must not ignore the fact that if news-
papers do not publish information which the public are interested in, there will be 
fewer newspapers published, which will not be in the public interest.” 

33. Campbell v. MGN Limited [2004] UKHL 22: Lord Hope, para 77: “we value 
the freedom of the Press but the press is a commercial enterprise and can flour-
ish only by selling newspapers”; Baroness Hale, para 143: “one reason why Press 
freedom is so important is that we need newspapers to sell in order to ensure that 
we still have newspapers at all.” 

34. A v. B & C [2002] ECWA, Civ, 337, para 11, xii. Where an individual is a 
public figure, he is entitled to have his privacy respected in the appropriate cir-
cumstances. A public figure is entitled to a private life. The individual, however, 
should recognize that because of his public position he must expect and accept 
that his actions will be more closely scrutinized by the media. Even trivial facts 
relating to a public figure can be of great interest to readers and other observers 
of the media. Conduct which in the case of a private individual would not be the 
appropriate subject of comment can be the proper subject of comment in the case 
of a public figure. The public figure may hold a position where higher standards 
of conduct can be rightly expected by the public. The public figure may be a role 
model whose conduct could well be emulated by others. He may set the fashion. 
The higher the profile of the individual concerned, the more likely that this will 
be the position. Whether you have courted publicity or not, you may be a legiti-
mate subject of public attention. If you have courted public attention then you 
have less ground to object to the intrusion which follows. In many of these situ-
ations it would be overstating the position to say that there is a public interest in 
the information being published. It would be more accurate to say that the public 
has an understandable and so a legitimate interest in being told the information. 
If this is the situation, then it can be appropriately taken into account by a court 
when deciding on which side of the line a case falls. The courts must not ignore 
the fact that if newspapers do not publish information in which the public is in-
terested, there will be fewer newspapers published, which will not be in the public 
interest. The same is true in relation to other parts of the media.
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