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Preface

THIS book grows out of my efforts to make A Theory
of Justice clear to myself and my students in a
graduate course in political philosophy at the University
of Massachusetts at Amherst. When I sat down to pre-
pare my lectures on John Rawls’s philosophy, in the fall
of 1975, 1 felt a need to write out my remarks so that I
could keep my thoughts in order. The result was the
manuscript from which the present book has come.

A number of students offered insights, arguments, ob-
jections, and suggestions from which I have benefited.
Judith Decew, in her term paper, first called my atten-
tion to the argument by John Harsanyi about maximin
and probability assignments, which I have summarized
in a note to Section XV. Peter Markie helped me to un-
derstand some of the logical differences between the first
and final forms of Rawls’s bargaining game. And Jim
Lane and Mark Richard, in the course of a game theory
study group that met throughout the spring of 1976,
enormously improved my grasp of the logical structure
of the bargaining game under the veil of ignorance.

As has now become my habit, as well as my pleasure, I
consulted my good friend and colleague, Professor
Robert J. Ackermann, on a number of technical matters
that threatened to get beyond me.

Only those who are familiar with the literary criticism
of my wife, Professor Cynthia Griffin Wolff, will recog-
nize how much my own work has been influenced by
hers. Over many years, she has deepened and compli-
cated my understanding both of the human psyche and
of the written word. In the midst of preparing her most
recent book for publication, she took time to read care-
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PREFACE

fully through this manuscript. The result was the elimi-
nation of a number of egregious blunders and infelicities.
This essay is written, as is all my philosophy, for her.

PART ONE

Northampton INTRODUCTION

May 1976




I

Introductory Remarks

A THEORY OF JUSTICE, by John Rawls, is an im-
portant book, but it is also a puzzling book. It is ex-
tremely long, and parts of it move very slowly. Rawls
shifts repeatedly from the most sophisticated deploy-
ment of the formal models of economics and mathe-
matics to discussions of outdated topics, materials, and
references drawn from the ideal utilitarian, intuitionist,
and empirical psychological schools of English thought
that flourished in the late nineteenth and early twentieth
centuries. The book gives every evidence of having been
elaborately cross-referenced, unified, and synthesized,
as though each element of the argument had been
weighed in relation to each other; yet there are numer-
ous serious inconsistencies and unclarities that make it
appear that Rawls could not make up his mind on some
quite fundamental questions. The logical status of the
claims in the book never becomes entirely clear, despite
Rawls’s manifest concern with matters of that sort. In
many places, he seems simply to admit that he has ad-
justed his premises to make them yield the conclusions
he desires; yet elsewhere, from the first pages to the last,
he claims to have proved, or at least to have sketched the
proof of, a “theorem” of some sort.

The importance of Rawls’s work, and also its unclarity,
is attested by the flood of comments that have appeared
in the half-decade since its publication. Philosophers,
economists, and political scientists have all sought to get
a handhold on the book, with results sometimes like
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INTRODUCTION

those of the blind men and the elephant.® I think a good
deal of sense can be made of Rawls’s book, though in the
end-I do not think his claims can be sustained. But in
order to get at that sense, we must adopt a somewhat
_unorthodox exegetical stance.

Briefly, I propose to read A Theory of Justice not as a
single piece of philosophical argument to be tested and
accepted or rejected whole, but as a complex, many-
layered record of at least twenty years of philosophical
grpwtll and development. T shall argue that Rawls began
with a simple, coherent, comprehensible problem and a
brilliant idea for its solution. His original intention must
have,: been to write a book very much like Kenneth Ar-
row's Social Choice and Individual Values, which would
Present the solution to his problem as a formal theorem
of enormous power and significance. The idea turned out
nqt fO “fork, although it was nonetheless an idea of great
Orlgfnahty, The labyrinthine complexities of A Theory of
{ﬁStge are the consequences of at least three stages in

€ (lfyelopmgnt of Rawls’s thought, in each of which he
ngrsn(f:ilf(?:i]i};m the_or)’ to meet objections others had
Atone key pOl'rrltVier:StI}?'ns(’i or which he himself perceived.
introduced the notio:]s feVEB‘l‘Opl.nent.—roughly”when he
SAW & Way o connont u0 hE.1 veil of ignorance —'Ravs'fls
tinct tradition of morg] iy dls argument with a quite dis-
clearly enconraged 1 rint p(})ll?tlcal theory, and' this fact
complicated version v ot l-nk that the‘ r'ev1sed and
cautions, qualification superior to thg original. As the

» and complications were added

phies of hooks and articles on Rawls have al-

1

ready appeared th

) » thou i ,
tion. Readers interestig each is out of date shortly after its publica-

; in exploring the [ .
sistance from g hys Plonng the literature will get some as-
Where my resl:rzif;r}l;o:ﬁted bibliograph)’ at the end of this essay.
Cate that fact ip the text ose of other writers, I have tried to indi-
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to the theory, it grew less plausible intuitively, and very
much less like a “theorem” of the sort Rawls had set out
to prove. Yet the language of his book shows that he
never gave up the dream, using to the end such terms as
“proof,” “theorem,” and “theory.”

My historical reconstruction of the development of
Rawls’s theory is not entirely speculative, of course.
What I shall be calling the first form of the model was set
forth in his essay entitled “Justice as Fairness,” which
appeared in the Philosophical Review in 1958 and has
been often reprinted.2 A much-altered version of the
theory, corresponding roughly to what I call the second
form of the model, was offered in Rawls’s 1967 article,
“Distributive Justice,” which appeared as an original
essay in the third series of Laslett and Runciman’s Phi-
losophy, Politics, and Society. These two essays, taken
together with the final version of A Theory of Justice,
constitute considerable evidence of the development of
Rawls’s thought.

Nevertheless, the principal argument for the recon-
struction I shall develop in this essay is its success in
helping us to understand a number of elements in the
final theory whose presence and precise role are other-
wise simply baffling. In terms of the reconstruction, we
shall be able to understand why the participants in the
original position are assumed, rather arbitrarily, to be
free of envy; why a difficult and controversial theory of
primary goods must be posited; why a veil of ignorance is
necessary, and why it must be supposed not to blot out a
knowledge of what Rawls rather vaguely calls the basic
facts of society and moral psychology; why the first prin-
ciple of justice is asserted to take priority over the sec-

2 T shall refer to it as it was reprinted in Philosophy, Politics, and
Society, edited by Peter Laslett and W. G. Runciman (Barnes & No-
ble, Inc., 1962) second series.

5
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ond; and why the participants in the original position
somewhat unaccountably eschew the principle of insuffi-
cient reason for the highly controversial maximin princi-
ple of decision making under uncertainty.

In the development of my reconstruction, before I
reach the point at which I state my own criticisms of the
theory, I shall be focusing attention on elements of the
various “models” which Rawls himself has subsequently
altered or entirely given up; and I shall either ignore or
rather summarily dismiss elements of the final theory on
which Rawls explicitly places great weight. This style of
criticism and interpretation raises some very difficult
questions of philosophical method, and it might be best
to lay my cards on the table in the opening pages of this
essay, so that readers can better judge what follows. I
hope at the same time to be able to explain why I believe
that this essay can, at one and the same time, be of use
and of interest both to the beginning student of Rawls
who is seeking guidance in mastering A Theory of Justice
z.ind to the scholar or critic who wishes to come to some
judgment of its lasting importance and validity.

There are among contemporary American philoso-
phers  two, contrary conceptions of how philosophy
ought to be done, what the marks are of good philoso-
phy, and how one ought to judge the worth, positively or
negatively, of philosophical theses and arguments. Al-
though both conceptions are held, in various forms and
to Yarying degrees, by philosophers who would be de-
S?rlbed as “analytic” in their methodology and orienta-
tion, ,they find expression in very different sorts of philo-
5(;11).{110.3] writing. One view is that much of the value of a
En(ll ocs;)I;I)Ihllceil positiop cons.ists in the precision, d.etail,

phers Ofpthiseness Wlt.h which it is elaborated. Philoso-
and frret _Persuasion d.evote a great deal of energy
agination to defending their claims against objec-
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tions, particularly as those objections take the form of
counterexamples to general theses that have been ad-
vanced. The performative character of Descartes’s
cogito, or Kant’s notion of a transcendental argument, is
subjected to anatomical dissection, with successive for-
mulations and reformulations of the same central idea
being proposed, criticized, revised, and criticized anew.
The model for philosophical work of this sort is formal
logic, where a theorem is invalidated by a single coun-
terexample, no matter how bizarre or peripheral. The
proponents of this methodological position, I think it fair
to say, are likely to prefer the full-scale, incredibly de-
tailed final version of Rawls’s theory, as it is laid out in A
Theory of Justice, to the relatively brief sketches of it
that appeared in the earlier articles.

The opposed conception of philosophy, which I es-
pouse, is that the real value of a philosophical position
lies almost entirely in the depth, the penetration, and
the power of its central insight. In the Critique of Pure
Reason, for example, Kant develops his strategy of de-
fending the fundamental claims of science and mathe-
matics against skeptical attack by exhibiting them as
grounded in the possibility of consciousness in general.
Nothing genuinely new and important has been added
by the countless philosophers who have classified,
catalogued, criticized, and multiplied “transcendental
arguments” in the journals.

A new philosophical idea, needless to say, may be
quite technical. Like the idea at the heart of a mathe-
matical proof, it may require considerable background
and sophistication to be understood. But, like a really
original idea in mathematics, it can usually be grasped in
one single act of thought. The central theses of the
Critique of Pure Reason are fundamentally simple—not
easy to understand, but not elaborately complicated in

7
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their detail. I believe that philosophy advances by quan-
tum leaps, as genuinely new insights are achieved; it
does not inch forward step by step, pulled along by the
yeoman labor of countless journeymen thinkers.

What is the implication of these remarks for this es-
say? Well, if you hold the first conception of philosophy,
then a book on Rawls must be either elementary, intro-
ductory, and expository, or else advanced, detailed, and
critical. A “contribution to scholarship” will consist of
criticism of particular points in Rawls, an understanding
of which presupposes that one already has a firm grasp of
the text. But if you agree with me in holding the second
conception of philosophy, then you will believe that it is
at least possible to write an essay on Rawls that is at one
and the same time an aid to understanding for the intel-
ligent beginning student and also a genuine philo-
sophical contribution to scholarship in the field. To ac-
complish this, we shall have to grasp the core insight or
idea of A Theory of Justice, lay it bare in a clear manner,
and then expose its strengths and weaknesses as a fun-
damental idea, independently of the particularities in
which it is nested. If we are successful, it will then be
possible to understand those particularities as variations

upon the central idea, defenses of it against possible at-
tacks, and so forth.

The order of my exposition will be as follows. In the

refn?lining two sections of Part One, I shall sketch the
original problem, or complex of problems, that Rawls
%cled ;N hen he began the development of his theory-
. en | shall State what I take to be the central idea, or

€y, (.)f‘Rawls s work, and indicate why I think that it is
an original, important, and powerful philosophical idea.
thIn Part qu, I shall unfold the development of Rawls’s

eory, fr om its first relatively simple form in the 1958
article, “Justice as Fairness,” to the final baroque com-
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plexity of A Theory of Justice. I shall proceed dialecti-
cally, by stating the first form of Rawls’s model, subject-
ing it to criticism, moving on to the second, revised form
of the model, subjecting it in turn to criticism, and then
spelling out the elements of the full-scale form of the
model as it appears in the book. The purpose of this
mode of exposition is to show that many of the elements
of the final theory were introduced not because of their
intrinsic philosophical merit, but rather as devices for
meeting actual or possible objections. A particularly im-
portant complication in the final model, the so-called
“priority of liberty,” will then be factored into the ac-
count, and Part Two will be brought to a close with a
brief discussion of some secondary elaborations and
complications that Rawls adds to the model in its official
form.

Part Three of this essay is devoted to an extended dis-
cussion of the relation between Rawls and Kant, with
particular attention to Rawls’s own view of that relation-
ship. As we shall see, Rawls is wrong about the connec-
tions between his political philosophy and Kant’s moral
theory, but he is quite correct in insisting on the signifi-
cance of the comparison.

The first three parts of this essay are essentially recon-
structive and expository, despite the presence of a con-
siderable body of critical argument. Part Four, building
on the analysis of the preceding sections, presents my
own substantive critique of Rawls’s theory. Some of my
remarks repeat the objections of other scholars, and I
shall try through footnote references to give the reader
some guidance to existing critical literature; certain of
my criticisms are, I believe, original, although the re-
sponse to Rawls has been so rapid and widespread that I
cannot be certain that I have not been anticipated. The
aim of the discussion in Part Four will be to show that

9
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,
Rawls’s model is ultimately unsatisfactory, despite the
rather inventive adjustments by which he seeks to shore
it up. Since Rawls begins his book with some
methodological remarks concerning what he calls “re-
Aflective equilibrium,” I conclude Part Four with a dis-
cussion of the logical status of the argument of A Theory
of Justice.

. Were I to close my discussion at that point. the most
important question of all would remain: what are we to
make of Rawls’s theory of justice? If I am right that the
value of a philosopher’s work lies in the power and
.fecundity of its core insight, rather than in the detail of
its exposition, then I can scarcely evade the responsibil-
Ity to come to some judgment of the idea that I perceive
at t'he heart of Rawls’s philosophy. 1 believe that Rawls’s
i}e}hance on certain formal models of analysis drawn from
thztthhisory 0? rational choice is fundamentally wrong,
s ZSCZ 0 th.e concepts and models of utility theory,
vory et EFI}?ICS, and game theory, which is at the
with the normals enterprise, is the wrong way to deal
theory. Tn the ﬁnla‘xlle antd 1fxp'lanatory problems of social
this claim and do part of this essa)./, 1 shall elaborate on

my best to make it plausible.

10

I1

The Problem

THE problem with which Rawls begins is the impasse
in Anglo-American ethical theory at about the be-
ginning of the 1950s. If we leave to one side emo-

tivism in any of its various forms, the major cognitivist .

schools of ethical theory were utilitarianism and in-
tuitionism. Each of these traditions has strengths, from

" Rawls’s point of view, but each also has fatal weaknesses.

Rawls revives a version of the theory of the social con-
tract as a way of discovering a via media between utilitar-
ianism and intuitionism. -

The principal strengths of utilitarianism are, first, its
straightforward assertion of the fundamental value of
human happiness and, second, its constructive char-
acter—its enunciation, that is to say, of a rule or proce-
dure by which ethical questions are to be answered and
ethical disputes resolved. A secondary merit of utilitari-
anism, both for its originators and for Rawls, is its suita-
bility as a principle for the settling of questions of social
policy. The two most obvious weaknesses of utilitarian-
ism are its inability to explain how rationally seli-
interested pleasure-maximizers are to be led to substi-
tute the general happiness for their own as the object of
their actions and the manifestly counterintuitive, some-
times genuinely abhorrent implications of its fundamen-
tal principle. The examples of this second failing are
well-known, of course, but it is worth remembering that
the most striking counterinstances to the principle of
utility arise precisely in connection with issues of pro- ]
cedural or substantive justice.

11
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As a moral theory, intuitionism is methodologically in-
ferior to utilitarianism. It simply asserts, flatly and with-
out proof, that each of us has a power of “moral intui-
tion,” called “rational” by intuitionists but exhibiting no
structure of practical reasoning, whereby we can diréctly
apprehend the obligatoriness of particular acts.3 Even
the addition by W. D. Ross of the notion of prima facie
obligation fails to transform intuitionism into a theory of
moral reasoning, for when we are called on to estimate
the relative weights of conflicting prima facie duties, we
ml_ls.t once again rely solely on intuition. But while in-
FlllthHiSIIl is weak as an account of practical reasoning, it
IS strong in two respects that are clearly important to

Rawls. First, it defines the right independently of the

Ig;’gi}ilo(ii:l .make{r‘ig_};t‘n‘es a fundamental, irreducibly
trine of the 1 S'ef(;)n.d., It takes over from Kant the doc-
and therel dVIO‘ a ility a1.1d dignity of moral personality,
view huma}jn T)CI_SIVGIY rejects 'the utilitarian tendency to

€Ings as nothing more than pleasure-

contaj
ju;amers, to be filled or emptied like so many water

In this dispute, bot
Jtipathies are evenly
!comfortable with th
'%ans; but methodo]
1ans, and with the

h Rawls’s sympathies and his an-
divided. Morally, he is clearly more
€ intuitionists than with the utilitar-
ogically his heart is with the utilitar-
itarianism g then?;’;)CléllSS}Cal economists who took util-
theoretical cop o ra OUI.l('iatlf)n of their elegant

structions. Utilitarianism, in even its

most sophisti
Phisticated and complicated versions, counte-

appiness can be distributed,

? See, for
example, W. D, Ross, The Right and The Good, or H. A.

Prichard, Moral Obligation.
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rather than as autonomous moral agents each independ-
ently pursuing a freely chosen course of action with rea-
son and dignity. But intuitionism is a mere expression of
conviction, a confession of the failure of practical reason.
To even the most decent and well-intentioned moral
agent who wonders what he should do or perceives a
conflict between two acknowledged obligations, the in-
tuitionist can only say, consult your intuitions. If my in-
tuitions differ from those of the intuitionist, he can offer
literally no argument to persuade me, no matter how

willing I am to listen.

With this impasse as his starting point, Rawls defines
his problem. Let me begin, we can imagine him think-
ing, with as narrow and morally neutral a conception of
rational agency as can plausibly be drawn—a conception
that should be acceptable to utilitarians and intuitionists
alike. Let me suppose that men seek happiness, but let;
me not jump to the conclusion that happiness is The!
Good, and most certainly let me not slip into the suppo-!
sition that the happiness of all is The Good for all.}
Clearly, the bare notion of rational agency is insufficient
for a rationally defended morality, but is there anything
that can be added to these elements, short of the mere
positing of substantive moral claims, that will yield a ra-
tional argument for a moral principle that is construc-
tive, that conforms to, or at least does not deviate wildly
from, our strongest moral convictions, that gives an in-
dependent logical status to the notion of the right, and
that takes the inviolability and dignity of moral personal-
ity as fundamental?

At this point Rawls turns to a third tradition, not
strictly in moral or social philosophy but rather in politi-
cal theory: the tradition of the social contract. Histori-
cally, the device of the social contract has been invoked
for the purpose of explaining or justifying the authority

13



INTRODUCTION

of the state. It belongs to the longer tradition of d.ebates
about the nature and locus of sovereignty, and it con-
cerns itself therefore with the formal problems' of the
nature and legitimacy of authority rather than w1.th s.ub—
stantive problems of social policy and distributive jus-

exercise it require a collective
agreement of the original sover.
From the standpoint of o

(and usually unanimous)
eignty-holders.

al theory, there are really
e first, represented by

is simply posited, roughly along in-
ubstance and validity of the con-

€ to rest on that theory, which tells
him not only why the state has a right to ruje and what‘ %ts
rightfu] PUrposes are byt alsq what the limits are of its

authority g under what conditions individuals have
the right o overthrow it,

€ second Contractarian trad;
S8 It too beging with a
uman natyre, but it a5
the €ntry into cjyj] soci
works moral tran sfe,

tion derives from @_uf"
State of nature and a theory of
erts (however paradoxically) that
ety by means of a social contract
Mation on the original contractors.
ance, byt the form, of men’s moral

anged by the Contract. Prior to agree-
ment, each individyg) has what Rousseau calls a “private
will.” By upon enterj

ng the compact, each individual
S 4 genera] will, or rathey acquires the opportu-

e first time have or exercige a general will.
The transformation is moral, pot psychological. The most
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THE PROBLEM

in a state of na-
i inable could not, inas
olent person imagin state ofna
:)eréevhave a general will, any more thaln asi 0! pconsti-
o l; could, in the absence of a lega st)f , ;
. , iabili on.
:V(t)z glemselves a limited liability corp}(l)ra 1Oint b
uR ls proposes to advance beyond t' e p.tionism pich
th e ral theories of utilitarianisr.n and 1rllltu1t o e
b " m(()i down by invoking a version oftBe e b
sé)(igf contract in its Rousseaue}e}ail forr}rll}./ , Z ¥ o more
ial philosop N
i ite moral and socia Ay
e 'milslcsnt of Plato than of Locke or B]e?t};aﬁmdamen_
remlnh hopes, he will be able to formu ahet [undamen-
?Illd’r-neciplle) of, moral and social Lheory 5 (jf }iuman e
o i h to the goo
i i ttentive bot Lofh e
bine ratlo(? atl’ ihe dignity of moral personahtyé }e:ope "
pllrlleshS " arg(zlment can be given that has Sorr;d
o inced.
N 1scuading those who are not already conv
per
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The Key

T this point, Rawls had an idea. It was, I venture to

say, one of the loveliest ideas in the history of social
and political theory.4 Although Rawls’s problem grew
out of the history of moral philosophy. and even in the
1950s had a somewhat antique favor. with its elaborate
concern about the rather peculiar doctrine of in-
tuitionism, his idea was, as chess plavers would say,
hyper-modern. Rawls proposed to construet a formal
model of a society of rationally self-interested individ-
uals, whom he would imagine to be engaged in what the
modern theory of rational choice calls a hargaining
game. His intuition was that if he constituted the bar-
gaining game along the lines suggested by the contrac-
tarian tradition of political theory-—if, that is to say, he
posited a group of individuals whose nature and motives
were those usually assumed in contract theory—then
with a single additional quasi-formal,  substantively
empty constraint, he conld prove, as i formal theorem in
the theory of rational choice, that the solution to the bar-
gaining game was a moral principle having the charac-
teristics of constructivity, coherence with our settled
moral convictions, and r;lti(nm]ity, and making an inde-
pendent place for the notion of the right while acknowl-
edging the dignity and worth of moral personality. The

% It may seem odd to describe a philosophical idea as “lovely,” but
mathematicians are accustomed to applying terms of aesthetic evalua-
tion to abstract ideas, and Rawls's theory is, in my judgment, a sim-
ple, elegant, formal maneuver, embedded in and nearly obscured by
an enormous quantity of substantive exemplification.

16
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constraint Rawls hit upon was so minimal, so natural, so
manifestly a constraint under which any person would
consent to operate insofar as he made any pretensions at
all to having a morality, that Rawls would, if he could
prove his theorem, be in a position to say to a reader:

If you are a rationally self-interested agent, and if you are
to have a moradlity at all, then you must acknowledge as
binding upon you the moral principle 1 shall enunciate.

Not surprisingly, this is almost exactly the claim made by
Immanuel Kant for his Categorical Imperative in the
Groundwork of the Metaphysic of Morals.

Rawls’s bargaining game is a non-zero-sum coopera-

tive game, whose aim is for the players to arrive at

unanimous agreement on a set of principles that will
henceforth serve as the criteria for evaluating the institu-
tions or practices within which the players interact. The
game consists of a series of proposals made by each
player in turn for consideration by all the rest, and play
terminates when there is unanimous agreement on a
single set of principles. The players are assumed to be
rationally self-interested, as in all such games, but they
are assumed also to operate under a single additional
constraint not deducible from the definition of rational
self-interest: it is posited that once they have agreed
upon a set of principles, chosen though they have been
on the basis of a calculation of self-interest, they will
abide by those principles in all future cases, including
those in which—even taking all side and long-term ef-
fects into account—it is not in their self-interest so to
abide. As Rawls says in “Justice as Fairness,” “having a

® For an explanation of some of the terminology of game theory,
and a discussion of certain unclarities in Rawls’s characterization of
the bargaining game, see the technical appendix to Section V, below,
and also Section XV.

17
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morality is analogous to having made a firm commitment
in advance; for one must acknowledge the principles of
morality even when to one’s disadvantage.” The solution
proposed by Rawls to this bargaining game is, of course,
the now-famous Two Principles of Justice.

In a moment, we shall take a close look at Rawls’s first
Cbaracterization of the bargaining game and its solu-
tion—what I shall be calling the First Form of the
Model. But it is worth pausing for a bit to reflect on the
elegar}ce and beauty of this idea. It js the central idea of
Rawls’s philosophy, and through all the transformations
ar.1d elaborations of the theory, it persists as the key to
bls thought. The real force of the idea can be appreciated
if we remind ourselves of some facts about the histor
and development of rational moral theory. ’
y I;l tl;le opening paragraphs of the Groundwork of the
Vetaphysic of Morals, Kant writes that “all rational
knf)wledge is either material and concerned with some
object, or formal and concerned solely with the form of
understanding and reason themselves—;wl'th the univer-
sal rules of thinking as such without regard to differences
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out certain propositions as self-contradictory merely by
virtue of their form, and hence as surely false, those laws
cannot rule in just those propositions whose content
makes them true. “All men are immortal” is just as good
as “All men are mortal,” so far as logic is concerned.

In ethics, or what Kant called the practical employ-
ment of reason, it is possible to find purely formal laws to
which all moral principles must conform, although, as
we might expect, they tend to be more controversial
than the law of contradiction or the rules of inference.
One such law is the law of efficiency or prudence, which
says, to put it about as simple-mindedly as possible:
whatever you do, do it as cheaply as you can, however
vou count costs. A rule like this has some bite, just as the
law of contradiction does. If I want to get from New York
to San Francisco for as little money as possible, so long as
I can complete the trip in twenty-four hours, then the
law of prudence tells me to buy a tourist-class rather
than a first-class plane ticket. But, of course, neither the
law of prudence nor any other purely formal law of
practical reason can tell me whether I ought to go to San
Francisco! And there’s the rub. When it comes to the
ends, or goals, or purposes of my action, reason alone
seems not to be able to guide me.

Kant thought that the failure to provide some philo-
sophical justification for the matter or content of theoret-
ical reason would reduce us to the barren skepticism of
David Hume. The analogous failure in ethics, he
thought, would leave us with nothing more than the
merely formal principles of efficiency or prudence. We
would have no objective rational grounds for choosing
one system of ends or goals rather than another, and we
would therefore possess nothing resembling substantive,
objective moral principles. So, he concluded, we would
either be forced to retreat to the subjectivity of pru-
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dence, as utilitarianism, for all its efforts to the contrary,
ultimately does; or else we would, in desperation, sim-
ply have to posit substantive objective moral principles
without a suggestion of rational argument, as does in-
tuitionism. In the Groundwork, Kant struggled to es-
cape this dilemma by attempting the impossible feat of
deducing substantive conclusions from purely formal
premises.

The brilliance of Rawls’s idea lies in its promise of a
way out of the impasse to which Kant had brought moral
theory, an impasse that, as we have already seen, still
blocked moral philosophers almost two centuries later.

. Through the device of a bargaining game, Rawls hopes to !

derive substantive principles from premises that, though
not purely formal, are not manifestly material either.
The constraint of commitment is a procedural constraint,
a quasi-formal premise making no reference to specific
ends at which the players in the bargaining game must
aim. The constraint merely says, “You must be willing,
once you have arrived at a satisfactory principle, to
commit yourselves to it for all time, no matter what.” No
limits are placed on what principle shall be adopted, nor
are the players required to adopt their principle for “eth-
ical” rather than self-interested reasons.

Even if Rawls’s theorem can be established, the self-
interested moral skeptic may still decline to make a
once-and-for-all commitment, even to a principle chosen
from self-interest. Fidelity to principle is not, after all,
deducible from bare formal rationality, at least not with-
out some rather powerful metaphysical assumptions
about the timeless character of the moral agent (qua
noumenon, in Kant’s language). But Rawls will be able to
re§olve the dispute between the utilitarian and the in-
tu1.tionist, both of whom acknowledge the bindingness of
principles, and he will be able to do a good deal more
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besides. He will, by this maneuver, have achieved for
his principles of justice the same sort of conditionally a
priori status that Kant claimed for the system of princi-
ples of pure understanding in the Critique of Pure Rea-
son.”?

7 For an extended discussion of the relationship between Rawls

and Kant, see Part Three. See also, The Autonomy of Reason, Con-
clusion.
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THE DEVELOPMENT OF THE THEORY



IV

The First Form of the Model

N its first form, Rawls’s model is simple, clear, ele-

gant, and—as we shall see—subject to devastating ob-
jections. Despite its shortcomings, however, the first
form of the model is, I will argue, the real foundation on
which all the rest of Rawls’s theory is constructed. I shall
therefore subject it to rather close scrutiny.®

Rawls announces that his concern is with justice “as a
virtue of social institutions, or what I shall call practices”
(132). A practice is defined as “any form of activity
specified by a system of rules which define offices, roles,
moves, penalties, defences, and so on, and which give
the activity its structure” (132 note). The notion of a
practice is central to the model, for the bargaining game
is a game whose outcome or solution is an agreement on
the principles to be used in determining whether prac-
tices are acceptable—whether they are, in their struc-
ture rather than merely in their implementation, “just.”
Several things are clear in this early conception of a prac-
tice that become rather blurry later on. First, each prac-
tice must be defined by its rules and roles, independ-
ently of the rewards or burdens assigned to the various
roles. If this were not so, it would be impossible to re-
quire of a given practice, as Rawls does two pages later,

8 In this section and the next, I shall deal principally with the 1958
essay, “Justice as Fairness.” Page references in parentheses are to the
Laslett and Runciman reprint. Some of what I say about this version
of Rawls’s theory is drawn from my article, “A Refutation of Rawls’s
Theorem on Justice,” J. Phil., 63 (March 31, 1966), pp. 179-90.
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that “the representative man in every office or position
defined by the practice, when he views it as a going con-
cern, must find it reasonable to prefer his condition and
prospects with the inequality to what they would be
under the practice [the same practice, presumably]
without it” (135). Now, for marginal variations in payoffs
this conception of the relation between a practice and its
pattern of rewards is plausible. A practice or institution
such as a hospital is manifestly the same practice or in-
stitution even if a slight shift in compensation is made
from the chiefs of service to the interns, or from the head
nurse to the floor nurses. But if major redistributions are
considered, such that, say, the highly paid chief of
surgery is reduced in pay to the level of an orderly while
maintenance workers are advanced in pay above staff
doctors, it is not at all clear whether we would or could
consider the two arrangements as instantiations of the
same practice with different payoffs. In the first place,
the payoffs assigned to a role are in some sense a part of
that role; and in the second place, significant collateral
factors such as power and authority relationships, pat-
terns of deference, and modes of functional coordination
would be altered by more than marginal rearrangements
of payoffs. Later on, Rawls shifts his attention from such
small-scale practices, on what economists call the micro
level, to the fundamental system of social and economic
institutions in a society as a whole, corresponding to the
macro level of analysis in economics. But this raises a
new problem, one that had been nicely handled by the
early, simpler conception of a practice.

.Rawls’s theory speaks of the expectations of represent-
ative men. In the first model, each representative man
must believe that an unequal distribution works to his
advantage. In the second and subsequent models, the
so-called “difference principle” is substituted, according
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to which the least advantaged representative man must
expect inequalities to work for his benefit. But in either
case, it is assumed that we are able to identify the vari-
ous representative men. Now, in the original conception
of practices, representative men are clearly identified by
the rules of the practice, in a manner analogous to—or
perhaps even identical to—the way in which players are
identified by the rules of a game. In the game of
baseball, for example, it is clear from the rules that there
are nine players on each side (not counting pinch hitters,
relief pitchers, managers, coaches, and so forth). If a
dispute were to arise over the fairness of the game of
baseball, no credence would be given to a tricky
argument designed to show that the game met Rawls’s
difference principle so long as we construed the rules as
defining four “representative men,” naraely outfielder,
infielder, pitcher, and catcher. But when we ask which
individuals in an industrial society are to be construed as
constituting the “least advantaged group,” it is not at all
obvious whether we are to focus on the working class as a
w+ole, or on unskilled workers, or on black, unskilled
women, or whatever. The most natural extension of
Rawls’s notion of a practice to an entire society would be
a functionalist Marxian analysis in terms of the structure
of production and the social relationships of production,
but Rawls himself tends to speak the language of liberal
American sociology, which substitutes a scale of socio-
economic status for the concept of economic class. Once
this move has been made, cut-off points become conven-
tional rather than objective, and it is not surprising to
find Rawls flirting with the notion of chain-con-
nectedness as a way of finessing these difficulties.
Having sketched the notion of a practice, Rawls now
develops the elements of his bargaining game. We are tc
imagine a society of rational agents among whom a sys-
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tem of practices is already established. The members of
the society have the following characteristics:

1. They make decisions on the basis of enlightened
self-interest, and are capable both of discovering their
own preferences and of evaluating with reasonable suc-
cess the consequences of their and others’ actions. ?

2. They have roughly similar needs and interests, or
at least needs and interests that make self-interested
cooperation among them rational.

3. They are “sufficiently equal in power and ability to
guarantee that in normal circumstances none is able to
dominate the others” (138).

4. They are not envious; which is to say, “the bare
knowledge or perception of the difference between their
condition and that of others is not, within limits and in
itself, a source of great dissatisfaction” (137)

Condition 1 is the classical assumption of rational self-
interest with which both welfare economics and game
theory begin. Condition 2 guarantees that the individ-
uals will continue to engage in practices, since, if coop-
eration is contrary to the interests of a significant
number, the society will disintegrate either into the war
of all against all or into a mere atomized multiplicity of

independent units. Condition 3 guarantees that in con- -

? Since Rawls intends to rely, at this
quasi-ordering usually associated wit]
sumes only ordinal preference. Howe
of “reasonable expectation” that his r
it would appear that some conceptio
for. In the final version of the mode
been lowered, Rawls argues that t|
game will find it rational to adopt

point, on the sort of unanimity
h the name of Pareto, he as-
ver, in light of the calculations
epresentative men are to make,
n of cardinal utility will be called
1, when the veil of ignorance has
he participants in the bargaining

the maximin rule of choice under
uncertainty. His reasons for this claim, as we shall see, presuppose

not merely cardinal utility functions, but even utility functions with a
natural zero-point. See Part Four below.
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texts in which functional differentiation and integration
are mutually beneficial, some mode of bargaining gnd
exchange rather than mere domination and submi§51on
will be in everyone’s rational self-interest. (Condi.tlon'z
might obtain, after all, in a master-slave situation in
which one part of society, by sheer force, was able.to
dominate the rest and thereby to extract from it quite
unfavorable terms of “cooperation,” which were
nevertheless superior to a total breakdown of all social
practices.) '
Condition 4, the “non-envy” stipulation, has given
rise to a good deal of comment in the literature on Rav-vls.
The reason for its presence, as we shall see, is that w1th.—
out it one cannot conveniently employ the quasi-
ordering relation of unanimous preference introdl'lc'ed
by Pareto. If individuals are assumed to have p051tlve
marginal utility for each commodity, or for some index of
commodities, or for money (whichever measure Rawls
chooses to use in discussing distributions to the roles de-
fined by a practice); and if each individual pre.fers one
distribution to another if and only if the first gives him
more of each commodity, or a higher index of com-
modities, or more money, than the second (assuming

_ that any other constraints and conditions are satisfied by

both distributions); if, in short, in this very specia! a‘nd
technical sense of the term, the players in the bar'galmng
game are “non-envious”; then the possibility will open
up, for reasons to be explained shortly, that an unequal
distribution will be unanimously preferred by the
players to some equal distribution at a lower level. ‘
Later on, in A Theory of Justice, Rawls engages in
some extremely elaborate speculative moral psychology,
in part at least to lay a factual foundation for the non-
envy assumption. But if I am correct, those speculatpns
are strictly post hoc. The real reason for the assumption
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of non-envy is purely technical, and has to do with the
assumptions required by the modes of quasi-economic
reasoning that Rawls wishes to employ.

The key to the solution of the bargaining problem, in
Rawls’s view, is a fundamental fact of economic life—
what I shall call the possibility of an inequality surplus.
It sometimes happens that an unequal distribution of
payoffs to the roles of a practice results in, or makes pos-
sible, a situation that is unanimously preferred to the
practice without the inequality. All that is required is
that the inequality should, by eliciting greater effort or a
higher level of skill or whatever, increase the output of
the practice sufficiently so that after the lowest paid roles
are paid at the previous level of equal distribution, and
all the other, better-paid roles are paid at levels suffi-
cient to elicit the increased output, some surplus be left
over with which to raise at least marginally the payoff of
the lowest paid roles.

Consider, for example, a shop in which shoes are
turned out by means of a productive practice in which six
roles are defined. Let us suppose that there is functional
differentiation but no variation in pay scales. Sixty work-
ers occupy the six roles (not necessarily ten to each role,
of course), and the net annual income of the shop before
Waﬁles is $6Q0,000. (We shall ignore profit, since, gen-
;io,())’oi)p:a;}z;lf, Rawls does also.) Each worker is paid

As things stand, the workers work at a rather leisurely
rate. But We may imagine that if a faster pace of work
:’gﬁ (;Iiggdrz;fsegol; t\%)] ics)fizhse(r:(;f:, output of .the shop

: . e the technical char-
acteristics of the productive process create a bottleneck
?:oi}l]((l)sse two ﬁ)oints, such th{:lt the entire enterprise

much more efficient if those workers could be
got to work faster. Suppose that there are four workers in
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one of the bottleneck jobs and six in the other. Suppose,
furthermore, that in order to compensate those work-
ers for the unpleasantness and greater effort of the
speeded-up work—in order to get them to take those
jobs—we must pay each of them $15,000 instead of
$10,000. Since ten workers in all are needed for the
bottleneck jobs, we shall have to find an extra $50,000 in

order to run the shop in this more productive manner.

Now, there are three possibilities. The net income of
the shop under the new arrangement, which by hypoth-
esis will be more than the original $600,000, may be less
than $650,000, exactly equal to $650,000, or more than
$650,000. If it is less than $650,000, then we are going to
have to lower the wages of some of the other fifty work-
ers in order to come up with the extra $5,000 per worker
required by the new system. The shop as a whole will be
more productive, but there is no way that we will ever
get all sixty workers to agree to the change, assuming
they are rationally self-interested.

If the net income is exactly equal to $650,000, then
the other fifty workers will be indifferent between the
new system and the old one, for their jobs and wages will
be unchanged. The ten fast workers will, by hypothesis,
prefer the new system to the old, since their $15,000
salaries were assumed to be sufficient to draw them into
the harder jobs, and that can only mean that they prefer
the new work at the new wage to their old work at their
old wage.

But if the net income should exceed $650,000, then it
will be possible to give the harder working workers their
increased wages and still have something left over to
raise the wages of the remaining fifty workers above the
previous baseline level of equal (low) pay. For example,
if the net income rises to $700,000, then after the fifty
regular workers are paid their $10,000 each, and the fast
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workers are paid $15,000 each, there will be a pot of
$50,000 left over, which can be spread around among
the fifty regular workers, raising their wages to $11,000
each. That $50,000 is an inequality surplus—it is the
surplus income remaining after all the occupants of the
roles of an unequally rewarded practice have been paid
enough to draw them into the several roles.

And now the point of the non-envy assumption should
be clear. If we were to permit the judgments of the
players in our bargaining game to be influenced by
“envy,” then a player might so resent the $15,000 wage
of his fellow worker that he would rather stick with the
original equal-pay arrangement, even though he would
have to give up a $1,000 raise to do so! If we rule out
envy, however, then we can be certain that whenever an
objective calculation shows that some arrangement of
payoffs in a practice will produce an inequality surplus,
we can conclude that there will be a possible distribution
of that surplus that makes the practice with the inequal-

ity unanimously preferable to the same practice without
the inequality.10

19 If we were to attempt to formalize this discussion mathematical-
ly, some rather tricky problems would arise having to do with con-
tinuous intervals lacking lower bounds. We could get around those
p.roblems by assuming that changes in wages were possible only in
discrete increments, say of $100 a year, particularly if we also as-
sumed that the workers’ utility functions were insensitive to changes
in income of less than that amount. Unfortunately,
have to contend with the fact that indifference woul
tive. What is more, there might be inequality surpluses too small to
be spread among all the workers of a practice in discriminable
amounts. However, I think we may reasonably excuse Rawls from
worrying about such matters. As Aristotle said, “our discussion will
be adequate if it has as much clearness as the subject-matter admits

of, for precision is not to be sought for alike in all discussions, any

r3r;ore than in all the products of the crafts” (Nichomachean Ethics, 1,

we would then
d not be transi-
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Now let us suppose that a society of individuals con-
forming to this description is engaged in its established
practices, and that from time to time complaints are
brought by individuals against those practices. Each
complaint takes the form of a claim that a certain role in a
practice should receive greater rewards or have lighter
duties attached to it, or that the rules governing the as-
signment of individuals to roles ought to be altered, or
perhaps even that some new practice ought to be substi-
tuted for an existing practice. (Rawls is not concerned
with complaints that the [admittedly fair] rules of a prac-
tice are being unfairly applied. That is to say, he is not
interested in mere procedural justice.) Suppose further
that before attempting to settle any particular claims, the
society decides to select once and for all time the general
principles by which all future disputes will be resolved.
Rawls suggests that we imagine the members of the soci-
ety to enter thereupon into the bargaining game de-
scribed above. According to him, each player will reason
as follows: “I want as much as I can get. Hence, I will try
for a set of principles tailored to my circumstances, al-
though I had better not be too quick to propose princi-
ples favorable to the fix I now find myself in, for I am
committing myself for the entire future, whatever that
may bring. But my opponents in this game are not fools',
and they will of course reject such slanted proposals, if
indeed they do not field some tailored to their own pr(?f—
erences. Clearly then I must insist on equality. They \fVlll
not give me more, and I will not take less. But wal.t a
moment. Suppose some unequal distribution can so in-
crease the output of our practices that an inequz?hty
surplus results. In that case, if I hold out for a redistrll?u—
tion of that surplus that benefits every representative
man, I can be certain to be absolutely better off than
under a pattern of equality. Since I do not care how
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much more my fellows gain so long as I too benefit, I will
allow such inequalities as work to everyone’s benefit.
But I will not accept any unequal distribution that
pushes some roles below the equality baseline in order
to raise others above it. I am unwilling to take the chance
that T will be stuck with that lowered role.” And so the
players settle on these two principles:

First, each person participating in a practice, or affected
by it, has an equal right to the most extensive liberty
compatible with a like liberty for all; and second, in-
equalities are arbitrary unless it is reasonable to expect
that they will work out for everyone’s advantage, and
provided the positions and offices to which they attach, or
from which they may be gained, are open to all.

34
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A Critique of the First Form
of the Model

T least four questions concerning the bargaining
A game and these principles must be answered before
we are in a position to evaluate Rawls’,s claim t}?at he has
provided us with a “sketch of a proof” (140). Flrstj what
are the background conditions or implicit assumptions of
the bargaining game; second, how exactly are we m?agt
to interpret the two principles; third, do the two princi-
ples clearly and unambiguously provide an evalua‘ltlofl or
ranking of practices and alternative schemes (?f cl.ls'trlbu-
tion within practices; and finally, would 1nd1v1du§ls
situated as Rawls assumes and engaged in such a bargan.l-
ing game actually settle upon the two princip.les. as their
unanimous choice—in short, are the two principles re-
ally the solution to the bargaining game? I shall devqte
considerable time to answering these questions,. despite
the fact that they are addressed to an early and discarded
version of Rawls’s theory, because in my judgment most
of the subsequent development of the thef)ry can be
traced to the difficulties raised by these questions in rela-
tion to the first form of the model.

THE BACKGROUND ASSUMPTIONS

With regard to the background assumptior.ls or preconil;-
tions of the bargaining game, several points sh(.)ulc'l e
noted. The characteristics of the players and their situa-
tion cited above, with the exception of the fourth, non-
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envy, constraint, constitute what Rawls refers to as the
“conditions of justice.” They define the circumstances in
which questions of distributive justice would naturally
arise. Following a tradition that goes back to Hume and
beyond, Rawls assumes that in a world of overabun-
dance, or in the absence of any mutual need for coopera-
tion, or among creatures too aggressive to discipline
themselves even for self-advantage or too empathic and
altruistic to be willing to assert their own interests
against others, or finally in a world in which some per-
sons had the ability totally to dominate others and a will-
ingness to do so, debates about Jjustice would be moot.
As Locke would put it, in such a world, either the ques-
tion would not arise or it would necessarily take the form
of an “appeal to heaven.”

All of this is well-known and uncontroversial. But
rather more important consequences flow from the char-
acter of the bargaining game itself. F irst of all, the game
is a face-to-face bargaining confrontation, in which each

proposal is made publicly and heard clearly by all partic-
ipants. This feature of publicity is a stipulate

the game, and not a sociological, political, o
cal observation about bargaining behavior.
pants are also formally equal in decision-m
by virtue of the fact that the game requires
is simply assumed, as part of the structure
that neither threats nor coercion will be u
players to extract agreement on principl
other. Since there are no time limits built i
itis a symmetrical game in which no player gains an ad-
vantage, for example, by going first, or even more im-
portantly, by going last, 11 Each player has an equal right
to participate in the discussion of alternative proposals, a

1 . . .
’. See the technical appendix to this section for a discussion of the
subject of symmetry.

d element of
r psychologi-
The partici-
aking power
unanimity. It
of the game,
sed by some
es from the
nto the game,
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right that follows directly from his ability to bring' the
bargaining to a halt by withholding his approval until he
has been heard.

These various rights, usually grouped together under
the heading of “political liberty,” are in this first I'nOdel
built into the game itself; they are not made the ol‘)‘Jec.t of
deliberation within the game. Hence they take “prior-
ity” in the sense that they are presupposed by the pr?-
cedures of the game. This relationship betwe(?n formal,
procedural elements of the game and substantive pr;)p}:)-
sals for principles of distribution is a perfect n'lodel of the
traditional liberal analysis of the relationship bet'ween
the formal political and legal guarantees of the liberal
bourgeois state and the economic arrangemgnts or pat-
terns of distribution arrived at by the workl.ngs of the
free market. In the new welfare economics, it is flssumed
that the purely political liberties can be estab.hs}']edhb);
constitutional or political devices and .tha.t w1.th1n tha
framework of “equal liberty” various distributive or re-
distributive policies can be debated. In the first ve'r51onf
of his model, Rawls builds that traditional conception 0
the relationship between political liberty .ar'ld economIlc
distribution into the structure of the bargaining game. In
later models, as we shall see, he significantly sh1ft§ illS
ground by making political liberty one 'of the prlnfztlp f:ﬁ
chosen by the players in the game. This change, i Wb
turn out, creates enormous logical and conceptual prob-
lems for Rawls.

s
THE INTERPRETATION OF THE TWO PRINCIPLE

How are we to interpret the two principles? For the sake
of convenience, let us refer to the first c'lause, -C}?ncei'r]l
ing the “most extensive liberty compatlblf: wit ?ti] ©
liberty for all,” as Principle I. The requiremen
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inequalities work out for everyone’s advantage will be
referred to as Principle I1a, and the stipulation that the
favored positions be open to all will be referred to as
Principle IIb. Each of these components poses some
problems of interpretation.

Principle I is puzzling because it refers to “liberty”
rather than to wealth, or income, or rewards. The cen-
tral idea behind Rawls’s principles seems clear enough:
the output or earnings of a practice is to be distributed
equally, unless some pattern of unequal distribution can,
in the manner sketched above, be made to work for
everyone’s benefit, and provided that everyone has a
shot at the better-paid roles. In order to guarantee sim-
ple efficiency—to guarantee that the practice be near its
“production frontier’—Rawls stipulates the most exten-
sive liberty compatible with a like liberty for all. Other-
wise, the principle would fail to move us from an equal
distribution at a low leve] of payoff, in wh
tion of the total product of the practice was simply
wasted, to a position of higher equal payoff, in which the
entire product was distributed., Since the latter would be
unanimously preferred to the former, rationally self-
interested players would insist that it be achieved
whenever possible.

_ But if this is Rawl’s meaning, why does he speak of

equal liberty”? I, light of the subsequent revision of his
two principles and the introduction of the rule of the
priority of liberty, it would be natur
here as intending to distinguish be
political liberty and questions of ec

ich some por-

tween questions of
onomic distribution.
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first principle of equality, rather than as a sepa‘r‘ate prin-
ciple addressing a different subject. He says: The sec-
ond principle defines what sorts of inequahtl.es are per-
missible; it specifies how the presumption lald down by
the first principle may be put aside” (135). N otice: Rawls
does not say that the second principle specifies th'e con-
ditions under which political liberty may be set aside for
economic advantage. He does not, in other wo‘rds, pre-
sent the second principle as grounds for overriding t‘he
first. Rather, he presents the second principle as ste.ltln'g
the grounds on which the presumption (of egual dlStlrl-
bution) can be set aside. What is at sta.ke, quite clearly,
is the question when unequal distributl'on of payoffs ma)t/
justly be substituted for equal distribution qf payofls, no '
the quite different question when a certain paFterrll( (:i
payoffs of one sort of good (wealth, etc.) may b§ IHYO e .
as justification for deviating from an equal d'ISt.I‘lbutIOH o
a different sort of good (namely, liberty). This 1nter.preta;
tion is reinforced by the fact that the very notion o
“equal liberty” in a distributive sense is t}z‘oroughll)y fun—
clear. To say of two persons that they are equaih efore
the law” is to say something quite precise about helrvla)ly
they are treated in law. To say that all persor}shs a t}f
equal before the law is, in the context of late eighteen
and early nineteenth-century political theor}i, t(i .Sr?é
something important and significant about the eg}?‘ taan
political arrangements of a society. But to say tha o
persons shall receive “the most extensive l.1ber'ty comp -
ible with a like liberty for all” is, to put it mlldl)./, ;HYS
terious. Unless we invoke some quite metaghorlca .n]?-
tion of a “moral space of individual rights .anld mjcl ;
some pseudo-formal passes of a quasi-t.OI')ologlc'fl hStor ~
the notion of compact spheres of individual rlg'l Sthey
panding and being deformed continuously untlh Y
have filled the entire social space, or whatever, the n
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tion of the “most extensive (political) liberty compatible
with a like liberty for all” simply cannot be made clear.
But we can make very clear indeed the notion of a most
extensive equal distribution of goods.

The second consideration supporting my interpreta-
tion of the first principle is the fact that it makes Rawls’s
“theorem” seem at least initially plausible. The proof of
the theorem will simply involve an invocation of the con-
ception of Pareto optimality, with the understanding
that the quasi-ordering of alternative distributions is to
be made with respect to the original, or baseline situa-
tion of equal distribution. Such a line of reasoning in
support of the two principles will make sense only if the
first principle is construed as a prima facie rule of equal
distribution and the second principle is construed as an
excuse for deviations from distributive equality.

With regard to Principle ITa, it suffices to point out
that Rawls here invokes what is sometimes called strong
Pareto preference, rather than weak Pareto preference.
Inequalities are to be justified not merely on the grounds
that they make no one worse off and at least one person
better off. Rather, they are to be justified only if they
make everyone better off. This is a strong requirement,
and it is not clear whether Rawls really means to insist on
it. Suppose, to resurrect our example of the shoe shop,
that the shift to the new system increases the net income
of the shop just exactly to $650,000 a year, so that, after
the fifty unaffected workers receive $10,000 each and the
ten fast workers receive their $15,000 each, there is no
inequality surplus left to sweeten the deal. The fifty reg-

u.lar workers are indifferent between the two practices,
since their duties and rewards are th

e same in each. By
hypothesis,

the ten fast workers prefer the new ar-
rangement, under which they work harder and earn
more. It would seem to be collectively rational for the
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players in the bargaining game to rank the unequal.ar-
rangement ahead of the baseline of perfect equality.
After all, what save sheer envy at the improvement ex-
perienced by the ten could motivate the fifty to vote
against such a ranking? And since each player will recog-
nize that there might be situations in which he is one of
the beneficiaries of the inequality, he will wish to estab-
lish such a ranking as a general principle.*? .

Eventually, Rawls shifted to an interpretation of Prin-
ciple I1a according to which the condition of the least ad—
vantaged is to be maximized (and then each higher posi-
tion’s condition maximized in lexicographic order). Tl.ns
change had the incidental effect of mooting the choice
between weak and strong Pareto preference.

Principle IIb is also susceptible of varying interp.reta—
tions. “Open to all” may mean, among other. things,
open to all in a fair competition, or open to all' in some
sort of rotation, or open to all by a rand‘om aFSIgnmel?t~
Relatively soon after the appearance of ‘Justice as .F‘alr-
ness,” Rawls had opted for the notion of fair comp(.etltlo.n,
but, as we shall soon see, certain problems remain with
Principle IIb.

12 Welfare economics treats problems of distribution completely
independently of the constraints imposed by tech.niquffs -Of}I;)rOdui:
tion. By making some powerful continuity assumptions, itist 'e‘nleat
ily shown that strong and weak Pareto preference are egulvg e}zle._
Whenever a single individual prefers situation A to situation b, o
cause B gives him more of whatever is being hand.ed out, we CantSl es
ply take some of the extra away from him, divide it up as m;mytm;it-
as necessary, and spread it around so that everyone gfets at e]ils awill
tle bit more. But if $15,000 is the lowest wage for which wo}i’ti{; i
do the faster paced work, then lowering that wage even a This is
force the shop back into the original conditions Ofpmduc}?-o}r: re ex-
a small point, but it has wide ramifications, some of which 2
plored more fully in the concluding section of this essay-
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THE APPLICATION OF THE PRINCIPLES

Do Principles I and II provide us with a clear and unam-
biguous standard by which to evaluate actual or pro-
posed practices? The question, needless to say, is not
whether they provide us with a correct standard of just
practices. The correctness of the standard is supposed to
be established, in some way or other, by the fact that the
two principles are the solution of the bargaining game
Rawls has defined. But before we can even consider the
plausibility of such a claim, we must ask whether the

principles do in fact provide us with a ranking of prac-
tices.

Suppose that a society has adopted the two principles;
how would they be applied when a dispute arose? There
are three sorts of claims that might be brought by a
member of the society against one of its practices, corre-
sponding to the conditions laid down in Principle I,
Principle I1a, and Principle IIb. I take it that the jnvoca-
tion of Principle I poses no problems (assuming, as I
shall, that it is an equal distribution principle and not a
quasi-political equal liberty principle). Principle IIb
poses some rather tricky problems that we will defer for
the moment. Consider, then, Principle 1Ia, which is the
heart of Rawls’s conception of justice.

What does it mean to say that inequalities do or do not
work out for everyones advantage? Presumably, it can
only mean that everyone can reasonably expect to be
better off with the inequality than without. But better off
than what? Rawls says, better off than under the same
practice without the inequality. In short, the practice
with the inequality is unanimously preferred to the prac-
tice without the inequality. But this raises as many ques-
tions as it answers. Suppose that the practice under re-
view is a factory in which some workers are foremen and
others tend machines, and in which the foremen both
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earn more money and work less hard (because the labor
of direction is less taxing than the labor of machine-
tending). What would be the same practice without the
inequalities? One could equalize the pay, of course, but
one could not eliminate the differential burdens of the
various roles without altering the division of labor itself,
thereby altering the practice.

The problem is compounded when we are called upon
to compare two practices that serve the same pur.pose
but that define different numbers of roles and distribute
individuals to them in different numbers. How, for
example, shall we compare one mode of factory produc-
tion in which a rather highly stratified system of rol?s
defines ten separate positions, each with its characteris-
tic functions and payoffs, with a second mod.e of prodl‘lc—
tion (designed to produce the same commodlt‘y) in whllch
a simpler, more integrated grouping of functlf)ns reSL(l1 tfs
in three positions, unequally paid and functionally dif-
ferentiated? When we are asked whether each repre-
sentative man can reasonably expect to be adyantaged by
the second practice relative to the first, \fvh¥ch r(.)les.are
we to compare with which? As we move, in 1mag1nat19nl;
from practice to practice, what device enables us to p}C
out in each possible practice the same re.:presentatll\ie
man, so that we are able to ask whether in any of the
imagined practices he can reasonably expect topbe better
off than in some actual practice under scrutiny” ]

Once we recall that Rawls is employing th.e notlonfo
Pareto preference, it should be obvious tbat it I;oses C(())l:
him all the problems that are so fami’l,iar in wel are e -
nomics. “Unanimously preferred to,” in bOth'ltS “&?‘:o
and sirong senses, only defines a quaa-ordermgf od
practices, P’ and P*, may both be unanirr’lously fr.e Enan-
to a third practice, P, although neither P’ nor P lsitalism
imously preferred to the other. For example, cap
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might be unanimously preferred to what Engels called
primitive communism (assuming that one could identity
the appropriate “representative men” under capitalism
and assuming, too, what recent anthropological works
deny, that the typical primitive man is worse off than the
worst off representative man under capitalism), and
feudalism might also be unanimously preferred to primi-
tive communism (leaving to one side violations of Princi-
ple IIb); and yet capitalism might not be unanimously
preferred to feudalism, because it might be, as Marx
thought (but recent research tends to deny), that peas-
ants who moved off the feudal manors into the towns and
cities suffered an absolute decline in their level of well-
being. If we were to employ Rawls’s principles, we
would be forced to conclude that capitalism was just rela-
tive to primitive communism and unjust relative to
feudalism, which is, to say the least, an odd way to em-
ploy the notion of social justice. The source of the prob-
lem, grammatically speaking, is that the phrase “to
everyone’s advantage” sounds like a positive but is ac-
tually a comparative (i.e., it sounds like “good” but func-
tions like “better”).

An analogous problem arises when someone comes
forward to propose an alteration in an existing practice.
So long as there is an inequality surplus, there will exist
some way to distribute it so that every representative
position under the new practice is better off than the
corresponding position under the existing practice (as-
suming, once again, that we can solve the vexing prob-
lem of matching up corresponding roles in different
practices). Hence, the proposed practice will be unani-
mously preferred to the existing practice (and hence
more just! again, an odd usage). But there will in general
be many different ways of carrying out such a distribu-
tion, each of which is unanimously preferred to the
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original practice and no one of which can possibly be
unanimously preferred to any other (since, for a fixed in-
equality surplus, every alteration in the distribution of it
will involve taking a bit of the surplus from one repre-
sentative man to give more to another).

Consider for a moment the simplest sort of case that
could fall under Rawls’s Principle IIa. Assume a practice,
P, which defines m roles, such that the number of per-
sons occupying the ith role is n;, and the reward or payoft
(assumed, for convenience, to be money) to the ith role
is P;. It follows that the net income or bundle of wealth
being divided among the participants in the practice is
given by the expression:

m
Payoff to P = >.n;P;.
i=1
Let us assume that all of the P; are the same except for a
single payoff, P;, which is larger, and that the total out-
put of the practice with this inequality is larger t'ha.ln
without it. There are two possibilities. The first QO§Slbll‘
ity is that there is no inequality surplus. The individuals
drawn to the jth role by the promise of the larger payoff
P; increase the total output or productivity of the pra;:?—
tice enough, but only enough, to cover the cost oft;l i
higher payoff required to get them into rolej. In o E
words, if P; were reduced even slightly, so as to ma lg
some surplus available for redistribution, role j W?“({_
cease to be attractive enough to draw into it thosg in hl-
viduals whose special skills or harder work result 11?1 t oi
increased output. In this case, although Bawls wou nk
judge practice P to be just (because the lnequah.ty works
out only to the advantage of the jth representah}\l’fﬁ maﬁ,_
not to everyone’s advantage), we might exter}d 15 pﬂ;s
ciples and call P just. If there is an inequality Sul‘Pt. g
however—if, that is to say, the output of the practice
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with the increased payoff to the jth position is more than
enough to cover the minimal increase to the jth position
necessary to draw into that role people whose work will
result in the larger output—hen there will be many
non-Pareto-comparable ways of distributing that sur-
plus. Each one of them will be “just,” on Rawls’s princi-
ples, relative to the practice without the inequality in
payoffs; and each one of them will be unjust relative to
each other one. Once we complicate the situation even
slightly, for example, by considering cases in which the
increased output of the practice requires extra payoffs to
two or more roles, then things become utterly unman-
ageable. And this still assumes that we are comparing
practices that are identical save for payoffs.

It is worth noting here that Rawls’s initial conception
of the two principles is strictly along micro-economic
lines. We are presumably to assume that the changes in
payoffs to the several roles of the practice will have no
significant effect on the economy as a whole. Hence we
can speak easily of money redistributions within the
practice without worrying either about inflation or about
shifts in relative prices. If the difference principle were
to be invoked not for a ranking of small-scale practices
but for an evaluation of the broad, basic economic in-
stitutions of the entire society (as Rawls tells us, in later
versions of the model, that it is to be employed), then we
should have to ask very complicated questions, such as
whether a major redistribution in income will alter rela-
tive prices in such a way as either to negate the supposed
redistributive effect or else to make the states of affairs
before and after the redistribution not plausibly compa-
rable. These so-called indexing problems, which arise
when we attempt to estimate the relative welfare of indi-
viduals at two different stages cf a society’s history or in
two guite different economies, will be especially vexing
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to Rawls, once he starts to apply his principles to
macro-economic institutional arrangements.

ARE THE Two PRINCIPLES THE SOLUTION
OF THE BARGAINING GAME?

Finally, we must ask whether the players in Rawls’s bar-
gaining game would choose the two principles he has
proposed, assuming that they can make coherent sense
of them and figure out (as we have been unable to) how
they would be used to rank alternative practices and a.l-
ternative distributions to a given practice. The answer is
quite simply no, and the reasons why they woul’d TlOt be
chosen go a long way toward explaining Rawls’s inven-
tion of the veil of ignorance. o
Let us begin by focusing our attention on Pr1nc1p‘le
IIb. As I have noted, “open to all” can be interpl'rete(‘i‘ in
at least several different plausible ways, including “as-
signed on the basis of fair competition with reg”ard to“the
skills or qualities needed to do the job well, and “as-
signed on the basis of a lottery.” In the former case, wg
may suppose that the most competent individuals wou}i
tend to occupy the positions offering special re.warQS (t 1€
rationale, roughly speaking, of social stratification 1n
modern functionalist sociology), whereas ip the lattei
case the positions would be filled by lot, with the mos
desirable positions going to those who happened to win
the lottery. o
What would happen if these two variants of P}l;lriClgiZ
IIb were proposed for adoption (assuming t ; o
players in the game had provisionally a‘greed to r1'r:1hat
ples I and I1a)? On first thought, we might aS§u'me Ob.
everyone would opt for assignment by Competltl(’n}-lbVe
viously, a society run on that principle would laC i "
maximum efficiency, hence have the large‘st total wea .
to distribute, and so hold out the possibility of practice
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unanimously preferable to any achieved under some
other set of ground rules. But let us consider the matter
more closely (as we may be sure the members of this so-
ciety would do, since they are rationally self-interested).

Rawls has stipulated that the individuals be “suffi-
ciently equal in power and ability to guarantee that in
normal circumstances none is able to dominate the
other.” This still leaves a fair degree of variation in native
talent and ambition sufficient at any rate to give some
individuals an edge over others in an open competition
for favored positions. It would be reasonably well known
to each individual what his talents and abilities were rel-
ative to the other players. Some would be aware that
they stood rather high in ability, others that they were
relatively disadvantaged. Now these latter would say to
themselves, “It is true that the total wealth of the society
will be greater if positions are filled by competition; and
if I really had an equal chance of getting the top jobs, it
would make sense for me to agree to the competitive
version of Principle ITb. But I am not as likely to get one
of those jobs as are my more talented fellow citizens; in
fact, since I am among the least talented members of this
society, the odds of my ending up at the bottom of the
heap in a fair competition are pretty high. If positions
were distributed by lot, on the other hand, I would have
a better chance at those top jobs, even though they
might pay less because of the decreased efficiency of a
system that puts the likes of me in positions of authority
and importance. Taking all in all (or, technically, es-
timating the expected value of the two gambles), it is in
my rational self-interest to hold out for the random as-
signment interpretation of Principle 11b.”13

13 Notice, by the way,

the non-envy assumptio
more talented the highe

that this line of reasoning in no way violates
n. The less talented do not begrudge the
r pay they will earn under a system open to
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The more able members of the society would perform
an analogous calculation and come to the directly op-
posed conclusion that their self-interest was best served
by the competitive version of Principle IIb. There is no
single set of rules to which everyone in the society could
commit himself in the firm and rational expectation that
he had done the best for himself that he could reasonably
hope.

It would appear, therefore, that the bargaining wo'uld
simply grind to a halt. But there are ways out of the im-
passe. Since each individual desires to reach some
agreement, and since the two principles, under either
version of IIb, are unanimously preferable to having no
way of settling disputes at all, it would be irrational for
either side to allow the bargaining to break down. No ra-
tional argument can persuade the less talented‘that they
ought, in their own interest, to adopt competition; and
no rational argument can persuade the more talented
that they ought, in their own interest, to accept ra}ndom
assignment. The proper game-theoretic solution s
therefore to randomize: a toss of a coin can settle Fhe is-
sue. This would be to everyone’s advantage, since if each
interpretation is unanimously preferable to no agree%
ment, then the average of the two will be also. O
course, any weighted average of the two of the fog;n
[pIIb + (1 — p)IIb'] will also be unanimously preferable
to no agreement, so perhaps we ought not to 'assume tqo
readily that the bargaining game will issue in a unani-
mously agreed upon set of principles.

Analog%us proglems arise with regard to thf: adOI?t
of Principle 1la. Rawls asserts that in their dehberatl.on:
the players will be guided by what is called the maximi
—¢ players will be guided by what I Caliet” 7> 7%~

; dequate
talents. The less talented, who turn out to hav.e : qmteki aqnon-
grasp of the principles of prudential reason, simply ma
envious self-interested calculation.
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principle of decision under uncertainty.'4 “These prin-
ciples express the conditions in accordance with which
each is the least unwilling [this is the maximin principle]
to have his interests limited in the design of the prac-
tices, given the competing interests of the others, on the
supposition that the interests of others will be limited
likewise” (138-39). As Rawls rather colorfully puts it, the
restrictions “might be thought of as those a person would
keep in mind if he were designing a practice in which his
enemy were to assign him his place” (139).

But why should the players choose the extremely con-
servative maximin principle as their guide in their delib-
erations? The conceit of protecting oneself against one’s
enemy, taken literally, is inappropriate, inasmuch as the
players are not envious and hence, construing that as-
sumption in a suitably general sense of the term “envy,”
do not have any interest in bringing their opponents low.
The least talented might at first hold out for Principle
Ila, on the grounds that, since they were the most prob-
able candidates for the lowest positions, they were un-
willing to take a chance that the lowest positions would
actually be worse paid than under conditions of absolute
equality of distribution. The more talented, of course,
would prefer some form of average utility principle,
since they could reasonably expect (especially if the
competitive version of IIb had been agreed to) that their
pavofs would be pulling the average up rather than
dragging it down. In this situation, with each player
making the best estimates possible of the reasonably ex-
pectable consequences of the application of different
principles, all manner of proposals and counterproposals

' That is, the rule that tells us to maximize the minimum payoff

available to us. See Part Four below, and any game theory text, such

as R. D. Luce and H. Rai - :
Sons, 1957). nd H. Raifta, Games and Decisions (John Wiley &
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can be imagined, no one of which would seem to have a
solid chance of winning unanimity in all plays of such a
bargaining game. For example, the less advantaged
might agree to an average utility form of Ila, w}.li.Ch
would permit production-increasing  inequalities
achieved at the price of an absolute lowering of the least
well paid representative man, in return for a lotter)"
version of Principle IIb, which would level up their risks
of ending in the least advantaged roles. ‘

In his “sketch of a proof,” it seems to me, Rawls sl.1ps
into a fairly simple logical error. There is no questron
that the players in the bargaining game would all will-
ingly move from a practice offering a given set of payoffs
to a new version of the practice that raised the expectar-
tions of every representative man. Non-envy and posi-
tive marginal utility for money guarantee that;‘ So we
may assume that they will endorse the principle {{lweys
choose a unanimously preferred practice or distribution
in a practice to a given practice or distribution when one
is offered.” But it does not at all follow that they W‘l‘u en-
dorse the much more controversial principle Only
choose one practice or distribution over another when
the first is unanimously preferred to the second. .

There is no need to belabor the inadequacies ?ft lef
first form of Rawls’s model, especially since he himse
soon abandoned it for many of the reasons we have b-e een
exploring. The two principal sources of dlfﬁcultybiilrt,
first, the inability of the relation of Pareto'-preferat'l esy
to provide an adequate ordering of alternative prac liac’_
or of alternative patterns of distribution'WI'thln ap (-
tice; and second, the impossibility of achieving ufnarzak_
ity among a group of players who, in a manner O fSI;low-
ing, know too much about themselves and their e
players.
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Technically, Rawls’s game is an n-person non-zero-sum
cooperative game. It is n-person because any finite
number of persons may play; it is non-zero-sum because
the preferences of the players are not strictly competi-
tive (all of the players, for example, prefer any one of a
number of possible outcomes to the baseline or degener-
ate outcome of no agreement at all); and it is a coopera-
tive game in the sense that “players have complete free-
dom of preplay communication to make joint binding
agreements.” (Luce and Raiffa, p. 89; italics in the origi-
nal.)

Rawls does not tell us how the game is actually played,
but we may suppose that the rules are these: the players
are arranged arbitrarily in some order (alphabetically, for
example); the first player makes a move, which consists
of announcing, in a voice that can be heard clearly by all,
a principle or set of principles for evaluating the prac-
tices in which the players, as members of society, are or
may become engaged. The second player then makes a
move, which consists of announcing a principle or set of
principles. The players make moves of this sort, pro-
ceeding through the list of players again and again until
the referee announces that n players in succession have
made identically the same proposal (not necessarily be-
ginning with player 1, of course). At that point, the ref-
eree declares the game terminated, and the proposal
which has been made n times in a row becomes the set of
principles which, henceforth, the players are committed

to abide by in the evaluation of their social practices and
institutions.

'* Here, as elsewhere, 1 rely heavily on R. D. Luce and H. Raiffa,

Games and Decisions, and T. Schellin i
, . , The Strat
{Harvard University Press, 1960). ¢ rateey of Confie
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Now the first thing to notice is that since there is ng
time limit on the game, and nothing at all has been sai
about non-rule-governed time constraints (boredom’ a
need to get the crops planted, etc.), there. 1s no regs;)n
for any rational player to offer a compromise pr1f1c1pfe.
Since moves are cost-free, the only rationzf.l thm% or
each player to do is to propose “Let everytl,l,mg be done
exactly as 1 desire from this day forward.” There 15.12;
non-zero probability that all the othern — 1 plaY?rShW\l/e
stupidly agree, in which case he will well and truly ha
won the game!

If a tin%e limit is imposed, however, the symmetﬁ(};3 Oi
the game is destroyed, for the last person t?'maf .
move before the time is up isina different posch 1r10
the next to the last, and so forth. As Thomas SCh'e mogf
has pointed out, once we give Up the assumpltllolfle in
symmetry, it becomes vitally important exactly(iﬂ gline
the order of players you are, in relation to the ez::h an‘—
In Rawls’s game, suppose that each. move afa .
nouncement of a proposed set of prin01ples) takes o
tain minimum finite time =1 seconds. The Pla}’?r io1
gets to move exactly nt seconds before the termmatlge
time has an enormous advantage over all the (ﬁ}iﬁ? can
can propose a set of principles WhiCh.’ althoug} stii/l are
reasonably be expected to benefit h}m' unduty ccept
such that it would be in each player s II}tereSt o at re’
them rather than to fall back into the “state of natu

he re-
condition of having no rules agreed upon at all. The

i fthem fajls,
maining players are now stuck. 1f anyonée O i the

on this last go-round, to enunciate the pr.mdflzsrrive at
favored player, there will not be enough qunfe lloback into
any other set of principles, and so they will fa ious, they
a state of nature. Being rational and non—eﬂ}\l’l w’ill re-
will agree to the biased proposal, much a5 ¢ eyat a bar-
gret the fact that the favored player had so &r¢
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gaining advantage over them. (See Schelling, Appendix
B, especially pp. 274-75, note 11.)

The difficulties just outlined could be overcome by
changing the game into a non-cooperative game, in
which “absolutely no preplay communication is permit-
ted between the players.” (Luce and Raiffa, p. 89.) The
game would then become what is called a coordination
game: each player would write his proposed principles
on a slip of paper and hand it to the referee; if all the slips
of paper contained identically the same principles, they
would become the rules of the society; otherwise, the
society would lapse back into the state of nature. Schel-
ling has explored such coordination games with great
imagination and industry, and he demonstrates quite
persuasively (in my judgment) that successful coordina-
tion depends upon the influence of factors that are ex-
traneous to the purely formal model of the game, and in
the game theoretic sense irrational. (Such as the exist-
ence of cultural traditions which all the participants
know about and know the other participants know about,
or even the presence of a prominently displayed sign in
the bargaining room with the motto “share and share
alike” on it.) In the first form of the game, in which the
players know who they are and what positions they oc-
cupy in society, there is no ground at all for supposing
that a coordination game will result in a unanimously
chosen set of principles, and even less reason, if that be
possible, for supposing that one and only one set of prin-
ciples will be the outcome of every play of the game. In
the final form of the model, after the “veil of ignorance”
has been lowered (more of this later), the choice situa-
tion has so thoroughly changed that totally different con-
siderations must be appealed to by Rawls in defense of

his claim that his two principles of justice are the solu-
tion to the game.
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Finally, a word about the maximin rule of choice
might be helpful here, even though the subject will be
gone into at length in Part Four. In two-person zero-sum
games, it turns out that there are very impressive
(though by no means incontrovertible) arguments in
favor of calculating the worst that might happen to you as
a result of each strategy, or line of play available, and
then choosing the strategy which has the “best worst.”
Maximizing your minimum payoff, or maximin, has a
variety of mathematical properties in two-person zero-
sum games that recommend it as a rational procedure.
Since two-person zero-sum games do indeed have the
characteristic that whatever you gain your opponent
loses, and vice versa, there is a certain literary appropri-
ateness in playing as though your worst enemy were
going to determine, within the limits of his power, what
happened to you. But in n-person non-zero-sum games
no meaning can be given to the notion that one player
gains what the other player loses. (Note: because of the
way in which utility functions are defined, it is not, for
example, possible to distinguish between non-zero-sum
games in which “everyone can win” and non-zero-sum
games in which “everyone can lose.” The feature known
as “zero-summedness” is merely a consequence of the
strictly competitive character of the players’ preferences
and the permissibility of linear transformations of the
utility functions.)

Consequently, it is not at all obvious, either mathe-
matically or philosophically, that maximin is the rational
choice rule. There are perfectly good arguments for
choosing so as to maximize average utility, and if that
strikes a player as a trifle risky, he can always weight his
averages in order to express his degree of aversion to risk
(over and above the weight he has already given to vari-
ous payoff bundles in the construction of his utility func-
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tion). Neither in the cooperative nor in the non-
cooperative version of Rawls’s game is there any reason
to suppose that rational players will always agree to, or
coordinate on, the two “principles of justice.” ,
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VI

The Second Form of the Model

T this point, Rawls makes two major alterations in his

theory, clearly for the express purpose of meeting
the sorts of objections we have explored in our examina- |
tion of the first form of the model. The two changes are
first the problem-laden device of the veil of ignorance, -
and second the substitution of the difference principle in
its “least advantaged representative man” form for the
simple principle of Pareto preferability.

Before examining these two theoretical innovations, it
might be worth pausing for a moment to take note of a
rather odd characteristic of Rawls’s exposition. Very
early on, by 1958 or before, Rawls had settled upon a
formula for expressing his “two principles of justice.”
Despite certain unclarities, which we have already
examined, the principles as stated had a fairly natural in-
terpretation to any ordinary reader of English. Roughly
speaking, they dictated that a society should choose as its
baseline the equal distribution point closest to its pro-
duction frontier, and should then deviate from that point
only in order to move to some other point, Pareto-
preferred to the baseline point, at which the relatively
favored positions were open to all in fair competition.
These principles, Rawls claimed, were at one and the
same time an accurate reconstruction of our settled
moral convictions about matters of institutional justice
(more of this later) and the solution to a bargaining game
so defined as to capture the essential notion of a society
of rationally self-interested individuals ready to commit
themselves to a set of principles.
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When the unclarities, inadequacies, and inconsisten-
cies of these two claims about his principles become ap-
parent to Rawls, his obvious move is to give up his for-
mula, and search instead for a different set of principles
that meet the theoretical demands he wishes to place
upon them. In short, if the first proposed solution to a
bargaining game turns out to be wrong, look for a sec-
ond. But Rawls takes a quite different tack altogether.
He treats the original formulation of the two principles
as given, ex cathedra as it were, and then hunts about for
some way of “interpreting” the words that will make de-
fensible sense. Thus, in “Distributive Justice,”'® even
though he has substantially altered his theory, he re-
states the principles in language that is, save for the sub-
stitution of “institutions” for “practices” and a few
grammatical emendations, word-for-word identical with
that of the “Justice as Fairness” formulation. He now
says, as though he were seeking to decipher a puzzling
text, that “it is not clear what is meant by saying that in-
equalities must be to the advantage of every representa-
tive man” (62). He first suggests comparing the institu-
tion under examination with some “historically relevant
benchmark” (63). Then he proposes straight Pareto-
optimality as the “meaning.” Finally he hits upon “a
third interpretation” (66), namely the maximization of
the expectations of the least-advantaged representative
man. Similar “interpretations,” later on, lead Rawls to
the principle of the priority of liberty and to other
theoretical changes in the original model.

Now, it is perfectly sensible to treat a set of words in
this manner if they come to us with some stamp of
authority—if, for example, they are the words of God.

16 Laslett and Runciman, Philosophy, Politics, and Society (Barnes

& No}?le, Inc., 1967), third series, pp. 58-82. Parenthetical refer-
ences in this section are to this essay.
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When reason conflicts with the apparent meaning of
God’s commands, one natural (although not the only) re-
sponse is to interpret the command. One cannot simply
change it, since it is God’s word, but one can cast about
for a meaning conformable to reason and moral intuition.
The same sort of procedure makes some sense when one
is dealing with the writings of a great but obscure
thinker. Some philosophers on occasion have deep in-
sights that are rich in suggestion and promise, but whose
expression is obscure or confused. We gamble our time
and energy, in a manner of speaking, when we seek an
interpretation of their words that will cohere with their
basic theoretical orientation and yet also make defensi-
ble philosophical sense. But there is something s'lightl‘y
odd about a philosopher treating his own words in this
manner. Surely, we want to say, Rawls should either de-
cide that his original solution to the bargaining game was
correct, and defend it, or else decide that it was wrong,
and change it. But why decide that it was wrong, and
then split the difference by sticking with the words and
changing their meaning?

Eventually, though with what I can only construe as
great reluctance, Rawls revises the actual wording of bls
two principles. But this deeply conservative style of in-
tellectual development is revealing and important as a
clue to the structure of Rawls’s thought. It is highly in-
structive to compare Rawls with another moral and social
philosopher in the Anglo-American tradition, John
Stuart Mill. Throughout his long life, Mill struggled to
free himself from the narrow conceptual confines of the
simple utilitarian faith in which his father, ]amgs Mill,
and his godfather, Jeremy Bentham, raised him. In
books such as his Principles of Political Economy, we can
see Mill considering, taking account of, acknowledging
the merits of, the most varied competing schools of
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thought, from romanticism and idealism to utopian
socialism. There is almost no criticism one can bring
against Mill that he has not somewhere discussed and
even conceded. Yet despite it all, he remains, funda-
mentally, an unreconstructed utilitarian.

Rawls seems to me to exhibit very much this same set
of mind. Early in the development of his philosophy, he
hit upon the device of the bargaining game and the two
principles as its solution. He clung to it through all the
revisions, complications, and adjustments of the theory,
and it dominates the exposition of A Theory of Justice,
notwithstanding the extremely modest and concessive
tone of the concluding chapter. Later in this essay, I
shall suggest a number of reasons for doubting that the
two principles, in any of their forms, would be chosen by
individuals in any of the various original positions
sketched by Rawls. But I think it fair to say that Rawls
has thought of, and thought through, most of the objec-
tions I and other critics advance, even though he some-

times neither answers the objections nor alters his
theory to meet them.

THE VEIL OF IGNORANCE

The ’Yeil of ignorance first appears in “Distributive Jus-
tice.” In describing the situation of the players in the

bargaining game, Rawls says that they are to be con-
ceived as located

in a suitably defined initia] situation one of the significant
features of which is that no one knows his position in soci-
ety, nor even his place in the distribution of natural tal-
ents and abilities. The principles of justice to which all are
forever bound are chosen in the absence of this sort of
specific information. A veil of ignorance prevents anyone
from being advantaged or disadvantaged by the con-
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tingencies of social class and fortune; and hence the bar-
gaining problems which arise in everyday life from the
possession of this knowledge do not affect the choice of
principles. [60]

Needless to say, the veil of ignorance is an analytical
device, not a utopian proposal nor an account of a
primeval naiveté. The effect of the device is to stipulate
that, in their reasoning, the players of the bargaining
game are to abstract from, and hence not to take into ac-
count, the particularities of their fortune or natural and
social endowments. The constraint is analogous to the
requirement in pure geometry that one abstract frqm the
particular characteristics of the figure under con51derjc1-
tion when proving a theorem and attend only to certain
of its mathematical properties. Indeed, since Rawls
thinks that the reasoning of the players is not deductive
but, in some sense, constructive, one might say that he
imposes on his players the same sort of constraint tbat
Kant thought was imposed on us by the form of pure in-
tuition in our pure mathematical reasoning.

The veil of ignorance has many attractions, frqm
Rawls’s point of view. First, and most obviously, it dis-
solves some of the strongest objections to the first form
of the model. As we saw, the two principal reasons wh’y
rational players could not be expected to choose Rawls's
two principles were, first, that their knowledge of thglr
own special talents and abilities would lead them to dis-
agree over a principle for assigning individuals 'to un-
equally rewarded positions and, second, that this very
same knowledge would lead the more able to favor prin-
ciples that permitted slight reductions in the payoffs to
the least favored in return for substantial increases to‘all
the other positions. The impossibility of rea.chmg
agreement, I suggested, would result not in unanimous
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agreement to Rawls’s two principles, as the only way to
avoid a breakdown of bargaining, but rather in any one of
a number of mixed or randomly selected weighted com-
binations of principles favoring different sectors of the
society of players. But the veil of ignorance denies to
players precisely the information that would lead them
into these sorts of disagreements. Hence it offers some
hope of transforming the bargaining game into one hav-
ing, in the requisite technical sense, a solution.

The veil of ignorance has positive attractions as well,
and these obviously weigh very heavily with Rawls. In
the first place, by denying to the players any information
of their “place in the distribution of natural talents and
abilities,” it inclines them toward adoption of a principle
that will treat those talents and abilities as social, rather
than personal, resources. Not knowing where he ranks
in the distribution, each player will, Rawls thinks, seek a
principle that makes the fruit of those talents and abili-
ties available to the members of society generally. The
net result will be to eliminate what Rawls and many
other moral philosophers consider the social injustice of
rewarding individuals for the accident of their possession
of economically profitable native talents.

The veil of ignorance also has the effect of forcing
players to adopt a generalized point of view that bears a
strong resemblance to what some moral philosophers
call “the moral point of view.”1? The facts that are denied
to the players by the veil are just those facts that it seems
inappropriate to take into account when making moral,
as opposed to merely prudential, judgments. If Rawls
can show that a group of prudentially rational agents,
each seeking his own rational self-interest, would by ig-

17 In Part Three of this essay, I shall discuss at length the so-called

Kantian interpretation of the original position and its relationship to
the veil of ignorance.
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noring the particularities of their individual conditions
arrive at precisely the set of principles that would be en-
dorsed from a moral point of view, then he will have
made a significant theoretical advance. In effect, he will
have shown that moral conclusions can be reached,
without abandoning the prudential standpoint and posit-
ing a moral outlook, merely by pursuing one’s prudential
reasoning under certain procedural bargaining and
knowledge constraints. The maneuver thus promises to
circuamvent the endless, indecisive arguing and coun-
terarguing of the various competing schools of moral
theory. Since Rawls must have appreciated the power of
the idea, and since at first it seemed to solve the prob-
lems of the first form of the model, it is not difficult to
understand why he adopted the veil of ignorance as a
modification of his theory.

THE DIFFERENCE PRINCIPLE

The second major change was the rewriting of Principle
Ia in the form of what has come to be called the “differ-
ence principle.” Rawls introduces it, somewhat disin-
genuously, as the third possible “interpretation” of the
language of the original two principles:

There is, however, a third interpretation which is imme-
diately suggested by the previous remarks [concerning
the inadequacies of Pareto-optimality as a principle], and
this is to choose some social position by reference to
which the pattern of expectations as a whole is to be
judged, and then to maximize with respect to the expec-
tations of this representative man consistent with the de-
mands of equal liberty and equality of opportunity. Now,
the one obvious candidate is the representative man of
those who are least favored by the system of institutional
inequalities. (66]
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The shift to the “least advantaged” version of the dif-
ference principle immediately solves two of the most
serious problems posed by the first form of the model.
First of all, it makes possible a complete ordering, and
not merely a quasi-ordering, of alternative practices, in-
stitutions, sets of institutions, societies, or whatever. As
between two institutions, one merely identifies the least
advantaged representative man under each and com-
pares the payoffs assigned to “him” (not, of course,
necessarily the same individual or group of individuals in
each case). The institution that assigns a greater payoff to
the least advantaged man is to be favored, no matter
what the total output, or total welfare, or pattern of other
payoffs may be. Since for any two institutions, the least
advantaged representative man in the first will either be
better off, as well off, or worse off, than the least advan-
taged man in the second, and since this sense of “better
off than” is transitive, the new version of the difference
principle will define a complete weak ordering.18

The second virtue of the new difference principle is
that it dissolves the puzzle of comparing practices with
different numbers of roles, defined in ways that do not
permit natural or easy comparison. Each practice will
have to define a least-advantaged role, even if it is a prac-
tice with only one role. To be sure, this change will per-
mit us to make some rather odd comparisons, such as,
say, a comparison between monogamous marriage and
the Volvo plant system of automobile assembly. Theoret-

'8 Once again, it is necessary to add the qualification that no ac-
count is being taken of shifts in relative prices or changes in the iden-
tity and nature of commodities. Since we are comparing the payoffs to

representative men’ in different practices, and since the identity of
the least advantaged representative man may change from practice to
practice, Rawls must shift from considerations of utility to considera-

tions of intersubjectively comparable payoffs, whether of money or of
bundles of commodities.
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ically, there is nothing in Rawls’s principle to prevent us
from asking which practice is to be preferred and then
answering it by comparing the least advantaged repre-
sentative man in the Volvo system with the least advan-
taged representative man (probably the woman) in the
practice of monogamous marriage. If we feel uncomfort-
able at having to choose between the family car and the
family, we can always define some third practice, com-
bining the two, in which the least advantaged represent-
ative man is better off than under either of the other two
alone.

65



VII

A Critique of the Second Form
of the Model

HE veil of ignorance and the new form of the

difference principle mark a major advance over the
first form of the model, but upon inspection we immedi-
ately realize, as Rawls must have done, that further
changes and elaborations are necessary before this new
model can serve the purposes Rawls intends.

The first difficulty, of course, is that, unless we specity
exactly how much the veil of ignorance obscures and
how much it leaves available to the occupants of the orig-
inal position, we shall be unable to deduce anything at
all about their reasoning processes. So something will
have to be said about the sorts of general knowledge or
particular information that the players retain after they
have entered the bargaining game and have forgotten
who in particular they are.

A second problem, potentially more serious than this
first, is posed by the veil of ignorance. In the original
model, the players were assumed to be rationally self-
interested individuals with fully developed, self-
consciously defined aims, interests, purposes, and plans.
But following the lead of classical utilitarianism and
modern welfare economics, Rawls made no substantive
assumptions about the character of those purposes or
interests. It was not assumed, for example, that they
valued the delights of the mind over the pleasures of the
body, or that they either cherished or despised the com-
pany of their fellow creatures. The only constraint as-
sumed to operate on thejr preferences was the familiar
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assumption of positive marginal utility for whatever
goods were being distributed by the practice in ques-
tion.19

Under the veil of ignorance, however, the players
have no idea whatsoever of their purposes, plans, and
interests. It would appear, therefore, that they can say
nothing at all about how they would like their institu-
tions to be arranged. To be sure, they can each assert
some general and vacuous claim, such as that when th.ey
find out what it is that they want, they wish the practice
of which they are a part to assign to their role in it some
set of rewards that helps them to get whatever they
want. But in the bargaining that is to determine the
choice of the constructive principles for the evaluaFion of
social practices, it is hard to see how the players will rea-
son so long as they are totally ignorant of every substar.l-
tive fact of their desires and purposes. So something will
also have to be said about the sorts of purposes thflt the
players have in their real existence, though nothing of
course may be said that differentiates them from one
another or that enables them to infer in any way their
actual talents, abilities, or interests.

The difference principle also poses some new prob-
lems, even while it is solving old ones. The first problem
concerns the scope of the principle, the sorts ‘of cases to
which it is to be thought to apply. In the original model
of his theory, Rawls talked a good bit about roles and
games, in a way that suggested a rather small—scaledno—
tion of the justice of practices. We were encourage ; to
think of the game of baseball, or the organization of a fac-

' With the further anti-trivializing condition that the term
“goods” was to be understood objectively and socially, rather th:fm
subjectively and individually. For the contrary view, see I.M.D. (I;t-
tle, A Critique of Welfare Economics (2nd ed., Oxford at Clarendon
Press, 1957), p. 16.
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tory, or the hierarchical authority structure of an army.
As I have several times observed, Rawls seemed to as-
sume implicitly that his principle would be applied to
practices each one of which was sufficiently small-scale,
in relation to the society of which it was a part, that
changes in its pattern of rewards would have negligible
effects on the total economy of the society. So long as the
players could be thought of as identifiable individuals
bargaining in full possession of the details of their situa-
tion, this construal of Rawls’s model made sense. But
once we move to the veil of ignorance version, in which
the players are conceived as adopting an impersonal,
perhaps even a timeless, perspective, the small-scale or
micro-interpretation of the two principles appears inap-
propriate. It is more plausible to construe the bargaining
game as determining, for all time, the most fundamental
structure of the economy and society. In the next form of
the model, accordingly, Rawls explicitly restricts the dif-
ference principle to macro-economic and macro-social
arrangements. This in turn, as we shall see, generates
some exceedingly knotty problems.

A second difficulty, which has been much noted and
commented upon by recent critics of Rawls, concerns
some of the counterintuitive implications of the revised
diﬂ‘erence principle. In the original Pareto-preference
form, the principle defined a quasi-ordering that, so far
as it went, was quite attractive ag a rule of collective
choice. Since inequalities were required to work out to
everyone s advantage, a practice judged just by Principle
Ha could be certain to win unanimous approval. The
new principle, to be sure, establishes a complete rather
than merely a quasi-ordering, but in so doing it commits
the players to seriously questionable judgments of rela-
tive preferability. Since this point has been made by
many critics of Rawls and (characteristically) is recog-
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nized by Rawls himself, a single example will suffice to
indicate the nature of the problem.2°
Imagine a social system of economic institutions. and

practices, in which a number of functionally differ-
entiated productive roles are differentially rewarded,
but in which the gap between the best and worst re-
warded jobs is not very large. Let us imagine (if indeed
this would be true) that the narrowness of the gap be-
tween different levels of reward has the consequence
that there is not a very efficient sorting of talents. Since
the payoff of the more highly skilled jobs is not much
greater than that for unskilled jobs, individuals are nqt
strongly motivated to submit themselves to. t‘he addl—
tional training necessary to acquire the requisite skills.
What is more, certain sorts of very highly skilled jobs do
not even exist in the system because no one is prepared
to make the enormous personal commitment necessary
to prepare for them. Now suppose that a revision of thls
system of production and distribution is proposed, 1n};
volving a more highly differentiated work structure, wit
a society-wide upgrading of job skills, and requiring for
its efficient operation a much greater spread in the re-
ward structure. In this revised system, every represent-
ative man save the least well-off is considerably better off
than before (assuming that a plausible cross-s?/stehm
comparison can be made in view of the change in t e
number of roles), but the least well-off repr.esentatlve
man is slightly worse off. Finally, and most 1mportant,f
let us assume that there is no inequality surplus out 0
which transfers could be paid to the least advantaged

20 See, for example, the opening sections OfJOhn C. Harsanl)fl spe:
say, “Can the Maximin Principle Serve as a Basis for Mora 11%';75)
Critique of John Rawls’ Theory,” APSR, Vol. 69, No.. 2 (June gl )
Pp. 594-606. See also the very sophisticated discussion by Dou 35
Rae, “Maximin Justice and an Alternative Principle of General Ad-
vantage,” ibid., pp. 63047.
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class. The system calls for so sensitive a matching of tal-
ents to jobs that if anything significant in the way of re-
wards were taken from the better-off jobs to compensate
the least advantaged, the efficiency of the system would
be reduced to a point at which the society would be
worse off than before. According to Rawls, rational per-
sons in the original position would adopt a principle (the
difference principle) that would rule out moving to this
revised system from the original system, no matter how
great the gains to every class but the least advantaged,
no matter how marginal the disadvantage to the least ad-
vantaged, and no matter how small the size of that least
advantaged class!2! Rawls will need some very powerful
and plausible rule of rational choice to justify a selection
of principles along such lines in the original position. His
proposal, as we shall see shortly, is the so-called maxi-
min rule of choice under uncertainty.

The four problems we have just canvassed, two arising
from the veil of ignorance and two from the new version
of the difference principle, are handled by Rawls
through a series of major revisions, additions, and altera-
tions, whose result is a distinctively new form of the
model.

21 1t is not open to Rawls to protest that calculations of the sort I
have imagined are beyond the power of the most sophisticated

econometric model. That is true, but it is equally true of the sorts of
caleulations called for by his principle.
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The Third Form of the Model

S we have seen, the veil of ignorance and the nel\i
version of the difference principle posed. fourt{})lr' ?]

lems for Rawls: first, it was not clear what, if illny ;t %(,)
the players in the original position were to be t lOug .
know about their world; second, it was not ¢ 6{3211)1" o
they could engage in rational deliberationin theta' :}?ird
of any conception of their purposes.or 1‘nteresh fch ‘the;/
the scope of application of the pr1n01plesd0ﬂ' Wd finally
were deciding was somewhat il'l-deﬁne. ; an f’the neV\’/
the apparently counterintuitive implications t(})1 L more
difference principle called for some Ta it o0
adequate account of the principles of rationa o
which they could be expected to appeal 'In refsfheoreti—
these four problems, Rawls sets out & series 0 ey
cal elaborations that, taken all together, brlng o ears
dose to the full-scale version of the theory as it app:
in A Theory of Justice.

The “parytie{’]’ in the original position turn. outa :(; (1:;112‘:’
a good deal, although not about themselves in ponS e
(At this point, Rawls ceases t0 refer to th'e‘pers o 1 e
original position as “players” in a bargaining &850
game has, so to speak, been called on accoudo s
rance.) The one thing in particular that thety Ot jus-
that “their society is subject to the circums a e ity
tice,” which is to say moderate scarcity, rouhg o
of power, and so forth. It is not clear' why t eyestion of
know that their society is one in which the q{;‘llcient for
justice will arise. It would appear to be hsuose if their
them to ask what principles they would cho
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society were of such a nature. But the point is not sig-
nificant, save as an indication of the degree to which
Rawls continues to keep alive the image of a bargaining
game even after he has denied the presuppositions that
give logical bite to that notion.

What is important, however, is that the parties “know
the general facts about human society” (137).22 Accord-
ing to Rawls, “they understand political affairs and the

principles of economic theory; they know the basis of so-

cial organization and the laws of human psychology”
(137).

In Part Four, I shall Suggest some reasons for believ-
ing that Rawls’s hypothesis is impossible. The parties
could not in principle possess all and only the knowledge
Rawls imputes to them, What is more, the impossibility
is logical, not merely genetic. But it is clear enough what
Rawls is driving at. The parties in the original position
are to be imagined as analogous to entities in a physical
system who know that they possess mass, are at a posi-

tion, and are (or are not) moving relative to the system
with some definite speed

velocity in fact is, and hence can
: icular about their physical charac-
teristics. Knowing all this, they would be able to infer

any number of hypothetical Propositions, of the form “If
I have mass m at positi

the system with velocity o,
mass m’, etc., then [ ,
with velocity v’ et ”

Unfortunately for Rawls, even

if nonspecific knowl-
edge of this sort al

out society were in principle possible,

2 From this p

oint forward, parenthetical references are to A
Theory of Justice.
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it would be very hard at this point in the dev.elopmen;1 otf
the social sciences to say what it would consist ofi W' al1
are the principles of economic thef)ry? The neo-c slsvs‘;lcsl
orthodoxy? Before or after the capl'tal contr'ovefsy.- -
or without pseudoproduction functions? Is it a P}?nagl
of economic theory,” or just an odd fact, t ‘at :
capital-output ratio in modern industrial econotrmes Vte}ll :
ies very little from the figure 3:1? What counts as o
basis of social organization”? Merely a f:ew, very gen nd
truths about the need for functional dlfferentilatlon }? <
integration, or something with more bite to 1t,“lsuC u
Michels’s iron law of oligarchy? As for the a}WSand
human psychology,” to which Rawls appeals a%algls e
again in the later stages of the devel'opr{leélt (()l Piaget
theory, their status is very uncertain indee s
would, I imagine, be happy to have his theorflels v(:] 3 Egrik
tive development elevated to the status o taatt’eampts
Erikson might feel a saving embarrass.ment}zli e
to treat his conception of the life cycle in such a ~tion’
but Freud would surely have resisted any Suggfl’zl be
that the ceaseless quest for the unconscious cou e
transformed into a set of theoretical laws Wh(')selm?té'l < of
could be known in abstraction from the particularitie
the life of the knower! _ T

At all events, the parties in the original pOS;;O:t ?;Z
presumed to know whatever gene”ral facts : fwt ot
choice of the principles of justice.” They arfor o vl
ready to begin their deliberations, howeviir’]iberating-
they know nothing about their reasons for t-el reason to
In order to apply the principles of prudential reason to
the choice problem before them, they m arpose in
something, however minimal, about th}flr I?Oice itua-
seeking a solution. In order to flesh out L ec oing, de-
tion of the parties sufficiently to get tfer:h fr aSSl’l mp-
liberatively speaking, Rawls makes twobu: o
tions, each very powerful and highly debatable.
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To begin with, Rawls imputes to each party the gen-
eral knowledge that rational human beings, insofar as
they are rational, formulate or at least act as though they
have formulated what can be called “life-plans.” He in-
troduces the notion early in his exposition of the princi-
ples of justice, and returns to it much later on as part of
the more general discussion of Goodness as Rationality.
The following passage captures the idea quite well:

The main idea is that a person’s good is determined by
what is for him the most rational long-term plan of life
given reasonably favorable circumstances. A man is
happy when he is more or less successful in the way of
carrying out this plan. To put it briefly, the good is the
satisfaction of rational desire. We are to suppose, then,
that each individual has a rational plan of life drawn up
subject to the conditions that confront him.

This plan is designed to permit the harmonious satisfac-

tion of his interests. It schedules activities so that various

desires can be fulfilled without interference. It is arrived

at by rejecting other plans that are either less likely to

succeed or do not provide for such an inclusive attain-
ment of aims. [92-93]

The parties in the original position can be thought to
suffer from the exact opposite of the incapacity that af-
flicts most of us when we confront the basic choices in
life. By and large, we know what we want but we do not
know how to get it. They, however, know how to get
whatever they want, but they do not know what they
want.

As Rawls notes, the conception of a rational plan of
life, in one version or another, has a long and honored
philosophical heritage. My own view is that it is funda-
mentally wrong, for reasons I shall sketch in Part Four,
but given its lineage, Rawls can hardly be faulted for
leaning upon it when he must. And, as Rawls notes in
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the sentence preceding the passage just quoted, the no-
tion of a rational plan of life “is not in (}ispute between
the contract doctrine and utilitarianism” (92).

But the bare knowledge that one has a rational plan. of
life is not yet enough to yield a basis for rational C}flﬁlce
among principles of distribution, for the‘ mere fE.lCt oh' a;/—
ing such a plan tells one nothing about its relations l1p 0
the sorts of things that get distributeq‘. Under at Sas.tf
some otherworldly, religiously based plans of life (1f
one could call them that), nothing within the power o
men to distribute could possibly have the slightest value,
up to and including physical safety and life 1tse‘l‘f. ]es}t:s
did not, after all, say to the rich young man, Got 211
way, sell whatsoever thou hast, and give to the poor, an
thou shalt have treasure in heaven: and come, tal.<e up
the Cross, and follow me, but keep enough to p.er“{mt yiu
to pursue a rational plan of life.” Toatrue Qhrlstlan, tng
only distributable good worth receiving is grace, a
that comes from God, not from society. o

So Rawls assumes that the circumstances of ]ustlced11n-
clude a secular orientation (even though, rather Od. );,
they seem to require, of all things, religious t({l‘%r}i:ltloti:
and lays down his theory of primary goods. ! (; I;re
mary social goods, to give them in broad categor1.<3c,0 e
rights and liberties, opportunities e‘l‘nd. powers,”lnf "
and wealth” (92). The point of this thin theo}rly (;)\ ;)Wls
mary goods immediately becomes apparent when o
tells us that they are the sorts of things that any 12 he
person will want more rather than less of? whatf(:iver-nce
particularities of his life-plan. Suitably indexe (;1 ¢
they are multidimensional), primary 'gooils ‘::lt Las
treated as a quantity for which any rational ag

ositive marginal utility.
’ Rawls rizl%(es the erther stipulation. that Onlg’ntt}}ﬁ
index of primary goods is to be taken into acco
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evaluating the condition of a representative man in a sys-
tem of social institutions, and now the point of these
maneuvers becomes clear. When the veil of ignorance
was lowered, the contracting parties were deprived of all
grounds for preferring one set of institutional arrange-
ments over another. In the absence of any information
about their interests and the necessary means for pursu-
ing them, they could not even assume the minimal sort
of generalized positive marginal utility (for whatever was
being handed out) that would justify adoption of a
strong-Pareto-preference quasi-ordering. For all they
might know, in real life they might prefer less to more.
But with a rational plan of life, and with the knowledge
that certain primary goods are means to any such plan,
they are in a position once again to take up the choice
problem with some hope of solving it. It remains to be
seen whether they would choose the least advantaged
version of the difference principle under these now
‘rather complicated conditions, but at least some mean-
Ing can be given to the principle. In the terms we have
Just introduced, it becomes the injunction to maximize

the 1ndex of primary goods of the least advantaged repre-
sentative man in the society.

Rawls claims that

lem soluble. the veil of ignorance makes his prob-

unanimoy h".Fhe veil of i‘gnorance makes possiblfe a
With ¢ oice .Off" particular conception of justice.
it 1out these limitations on knowledge the bargaining
Eé?r? (fim Ofl»th e original position would be hopelessly
is e)gctclateo <14.0)' It Sho}lld now be clear that the Fruth
rance mﬁk pp(;lslte, The' imposition of the veil of igno-
termi es the bargaining problem hopelessly inde-
mnate, and hence quite insoluble. Even to get the
il;estllon back into the shape of a problem, and not
ﬁJllr]fny alshrug of the‘ shoulders, Rawls must attribute a
owledge of the “general facts of human society” to
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the parties, assume that they all have rational plans of
life, add a strong theory of primary goods, and finally
stipulate that the parties select their principles of distri-
bution with only primary goods distribution in mind.
Every one of these additions to the model is open to
powerful objections, and it is a sign of the weakness of
the veil of ignorance, not of its strength, that they are

needed in order to get the theory off the ground.
In addition to the changes forced on the theory by the

implications of the veil of ignorance, there are also some
clarifications, revisions, and elaborations required by the
new difference principle. First of all, Rawls makes it
explicitly clear that the principle is to apply to the broaq,
basic organization or institutional arrangement of a soci-
ety, not to every baseball team, stamp club, and mom-
and-pop grocery store.

A society, according to Rawls, “is a more or less self-
sufficient association of persons who in their relationls to
one another recognize certain rules of conduct as b1r1.d—
ing and who for the most part act in accordance with
them. . . . (Flurther . . . these rules specify a systerg of
cooperation designed to advance the good of those taking
part in it” (4). It is not entirely clear how Rawls means us
to take this definition. In order to see the problem it
poses, we may recall the remarks that Max Weber ad-
dressed to the analogous task of defining the state. In the
opening paragraphs of his lecture, “Politics as a Voca-
tion,” Weber observed:

Sociologically, the state cannot be defined in terms of it.s

ends. There is scarcely any task that some political associ-

ation has not taken in hand, and there is no task that one
could say has always been exclusive and peculiar to those
associations which are designated as political ones: today
the state, or historically, those associations which have
been the predecessors of the modern state. Ultimately,
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one can define the modern state sociologically only in
terms of the specific means peculiar to it, as to every polit-
ical association, namely, the use of physical force.23

The point is that, if we define the state in terms of its
characteristic end or purpose, we shall be forced to con-
clude that seemingly political associations that fail to
pursue that end are not merely bad states but are not
states at all. In his definition of a society, Rawls goes be-
yond the condition of functional differentiation and inte-
gration of productive and distributive activities to re-
quire that these activities be governed by rules that
specify a system of cooperation designed to advance the
good of those taking part in it. The natural inference to
draw from this definition is that the antebellum South,
for example, could not be considered a society unless, at
the very least, it could be shown that slavery constituted
a system of cooperation suited to advance the interests of
tho‘se (including slaves) taking part in it, and more
strictly, that it was designed for that purpose (no latent as
opposed to manifest purposes permitted).

NOW', in matters of definition, the author is king, so
Bawls is free to use the term “society” in this way. But
onee he ,{nanifeStly wishes to say of many repressive

societies™ that they were unjust societies, it would
:}lllrely have been wiser for him to employ a definition
soz(l; Vt".OUId permit him to treat such human groupings as
ieties. The alternative is to insist that only human
tg;(:gzl";%sar?jiﬁng his dfaﬁnition are societies, and then
ties in the .r. er pre'rr‘nse thg assumption that the par-
original position desire to find themselves in a

“SO . 2 .
N c1e;ty, when the veil of ignorance is lifted, rather
an in some other human setting.

# From
Max Weber Essays in Sociology, trans., ed., and with an

introduction by § ‘
Press, 1958), p);), 7.71;1%8(.;611}1 and C. Wright Mills (Oxford University
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Since Rawls is undoubtedly aware of Max Weber’s ob-
servations and the general problem of definition we have
raised, it is natural to assume that he had some good rea-
son for building a notion of cooperative advancement of
the good into his definition of society. But I confess I do
not see it. What is more, Rawls reinforces the impres-
sion that he meant his definition to be value-neutral by
immediately introducing the more specific concept of a
“well-ordered society.” A society will be called well-
ordered, he stipulates, “when it is not only designed to
advance the good of its members but when it is also ef-
fectively regulated by a public conception of justice” (pp.
4-5). This in turn is explained to mean a society “in
which (1) everyone accepts and knows that the others ac-
cept the same principles of justice, and (2) the basic so-
cial institutions generally satisfy and are generally known
to satisfy these principles” (4).

At the most elementary level, the concept of a well-
ordered society is a generalization of one of the pro-
cedural implications of the original bargaining game. In
its earliest form, we may recall, the players in the game
were ordinary rational persons, fully aware of their indi-
vidual characteristics and of the society in which they
lived, and also (though Rawls does not say this explicitly)
fully aware of the identities and social roles of the other
“players.” The rules of the bargaining game guaranteed
that each player would know, completely and con-
sciously, the precise formulation of whatever set of prin-
ciples emerged from the game as its solution. What is
more, the rationality and unanimity conditions guaran-
teed that each player would know that each other player
possessed the same information. F inally, the self-
interest condition ensured that any system of social dif-
ferentiation and integration conforming to the principles
chosen by the players would be plausibly describable as
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“a system of cooperation designed to advance the good of
those taking part in it.” Now that the veil of ignorance
has been lowered and the bargaining-game character of
the original position has been destroyed, Rawls must in-
troduce as stipulations what originally followed as strict
implications from the premises of the model.

At a somewhat deeper level, the assumption of a
well-ordered society is designed to permit Rawls to rule
out certain sorts of tricky, “noble lie” versions of utilitar-
ianism. For example, some defenders of the principle of
utility have suggested that it is actually desirable, from a
utilitarian point of view, for all or most of the members of
a society to hold non-utilitarian beliefs about justice, be-
liefs whose rigid commitment to inflexible principle is
incompatible with the utilitarian expendability of gen-
eral rules. Such philosophers might even agree that it
would serve the purpose of utility maximization to have
Rawls’s theory gain universal acceptance, false though it
be (they would privately insist) as a theory of justice. To
this, Rawls replies that the requirement of well-ordering
rules out any such Grand Inquisitorial double-dealing
(454 note).

At the deepest level, | think, the idealist definition of
society, as we may call it, and the further stipulation of
well-ordering, express Rawls’s profound commitment to
the vision of a stable society in which justice and good-
ness are congruent.

With the entire society as his object of investigation,
Rawls takes its “basic structure” as the pattern, or set of
arrangements, to which the difference principle shall be
applied. “Or more exactly,” he says, “the way in which
the major social institutions distribute fundamental
rights and duties and determine the division of advan-
ta.ges from social cooperation” (7). In anticipation of his
differentiation between political and economic arrange-
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ments, which we shall not add to this analysis until the
next section, Rawls identifies the major institutions as
the political constitution and the principal social and
economic arrangements. He then cites, as examples of
such major institutions, “the legal protection of freedom
of thought and liberty of conscience, competitive mar-
kets, private property in the means of production, and
the monogamous family” (4).24

Somewhat later, however, in the section entitled
“Relevant Social Positions,” Rawls simplifies his analysis
considerably by stipulating that “for the most part each
person holds two relevant positions: that of equal citi-
zenship and that defined by his place in the distribution
of income and wealth” (96). Once he has introduced the
rule of the priority of liberty, his two principles will sim-
ply require that everyone be guaranteed secure mem-
bership in the first of these social roles and that, sub]fzct
to this constraint, the expectation of the representa.tlve
occupant of the least advantaged “place in the distribu-
tion of income and wealth” be maximized. Rawls can
hardly help making this simplification, given the logl(?al
tasks he has set himself and considering the sort of social
theory he seems willing to invoke in its aid. Were‘ he.to
take seriously the notion that such disparate social in-
stitutions as monogamous marriage and private owner-
ship of the means of production were to be treate<.i as
“major social institutions,” he would have an im'poss#)le
ordering problem coupled with an insolub‘le indexing
problem. The ordering problem would arise because
each individual occupies places in a number of dﬂfergnt
major social institutions, and it would be unclear which

24 He is not endorsing private ownership of the means of prodli]c-
tion or the monogamous family, although one gets the sense ;hat. e
approves of both. He is merely offering them as examples of major
institutions.
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of them to select as the place in terms of which to deter-
mine his ranking in the social hierarchy. The indexing
problem would arise when one sought to compare the
condition of the representative wife in the institution of
monogamous marriage with that of the representative
unskilled laborer in the institution of industrial produc-
tion. But although Rawls had, in effect, no choice, he did
not succeed in protecting himself from some very serious
objections, as we shall see in Part Four.

Finally, with the veil of ignorance lowered, a knowl-
edge of basic facts secured, life-plans in place, primary
goods the target, major social institutions the subject of
deliberation, a well-ordered society required, and the
choice narrowed to principles specifying different rules
.for defining assignments to places in the distribution of
Income and wealth, Rawls must still say something per-
suasive about the principles of rational choice to which
the'r parties in the original position will appeal. It is at this
point in the development of the theory that a formal de-
fense of the maximin rule of choice under uncertainty is
introduced. 25

Rawls’s argument for the maximin rule is complex,
and its logical status is not entirely clear. Sometimes he
seems to be claiming that it is a rule that rational agents
as such WOl‘l‘ld consider it wise to adopt, when deliberat-
;:ge rf)r'otr)n t3. Kantian.” point of view (more of that notion
Chara;tel;i;;tt;)otherftlmes h.e‘says tha.t he has adjusted his
sure that it Willn bo thelorlgn}a] pOSltion‘ in' order 'to en-

O € one in which the maximin rule is cho-
Struction O?gfil:\tlsit n;le.lremin'd the reader that this essay is a recon-
For all I know, the arZu;):r??hl(l:)al deVel(.)Pl.ﬂent, not a history o ltt.
enter Rawly's mind. | qum; e(l)fout maximin were among thf} ﬁrstt (j
ducing them at this point is to shoa Ctehnt'ur]y oo ! D st oy rtl
o make clear what the peotle w their logical 'role' in his theory:;lrl ;
than at some earlier stagle):. e are that require them here rathe
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sen. The subject will receive a detailed treatment in Part
Four. Here it will suffice to summarize briefly Rawls’s
three reasons for claiming that the parties in his original
position would opt for maximin. First, he suggests, the
rule is suited to cases in which “a knowledge of likeli-
hoods is impossible, or at best extremely insecure” (154).
Second, it is a rule suited to cases in which the reasoner
places very little store by the additional increments he
might obtain above the minimum that he can guarantee
for himself by maximizing that minimum. And third, it is
a suitable rule for cases in which the threatened losses
below that guaranteed minimum are weighed very heav-
ily by the reasoner. The veil of ignorance is intended to
make calculations of probabilities impossible (particu-
larly since such calculations would have to combine
estimates and evaluations of all possible alternative
practices with independent estimates of the likelihood of
ending up in each representative role of each such prac-
tice). The theory of primary goods, together with the
principle of the priority of liberty (not yet introduced
into our analysis), is thought by Rawls to reduce the
value of obtainable increments above the minimum. And
the danger of a real insufficiency of primary goods is
supposed to make unacceptable the risk of outcomes
below that minimum guaranteed by the difference prin-
ciple.

All the major features of Rawls’s final theory are now
in place, save for the priority of liberty. (Stipulations
concerning the rate of savings, and other such matters,
are in my view not central to the theory, although they
are certainly major problems for social philosophy.) We
are not yet ready to subject this theory to a systematic
critique, but we have almost reached the end of the
process of development. With several exceptions, the
objections that now become relevant are objections to
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Rawls’s theory as such, not problems in earlier versions
that led Rawls to alter or adjust the theory. There is,
however, one blanket reply that Rawls can make, and
indeed does make, to objections of the sort that I shall be
advancing, namely that thev fall before the integrated
wholeness of the theory. This question of wholeness, and
the legitimacy of invoking it as a justification for particu-
lar elements of the theory, concerns the logical status of
the claims made throughout the book. My discussion of
it is postponed until near the end of this essay, when I
shall address myself directly to Rawls’s notion of “reflec-
tive equilibrium.”
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IX

The Priority of Liberty and
Other Complications

S a reader of Rawls knows, there is still an enormous

number of further qualifications to add before we
have the complete theory before us. I shall omit discus-
sion of most of that material for reasons that have already
been indicated. But there are several matters that do re-
quire some treatment or that raise interesting problems.
Most important, clearly, is Rawls’s claim that parties in
the original position would choose to make the first prin-
ciple, concerning equal liberty, lexically prior to the sec-
ond principle, which specifies the rules of distribution.
In this section, the priority of liberty and several lesser
matters will be taken up. In Part Three, which follows
this section, we shall explore the relationship between
Kant and Rawls in a way that will, I hope, further illumi-
nate the relation of liberty to distribution.

THE PRIORITY OF LIBERTY2¢

In the original model of the bargaining game, as we have
seen, the goal of the deliberations is a set of principles
for evaluating particular practices. Although Rawls does
not say so, and even says some things apparently to the

%6 Many of my remarks on the priority of liberty follow very SIOSely
the line of argument developed by H.L.A. Hart in his essay, “Rawls
on Liberty and its Priority,” published originally in University of
Chicago Law Review, Vol. 40, No. 3 (Spring, 1973), pp. 534-55, and
reprinted in Reading Rawls, edited by Norman Daniels. See espe-
cially, Section III, “Limiting Liberty for the Sake of Liberty.”
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contrary, the clear implication is that certain background
conditions, roughly what would be called the conditions
of constitutional democracy, either are presupposed or
else are built into the structure of the game itself. Just as
the free market is thought to rest, in classical economic
theory, on a foundation of political liberties and legal
protections that guarantee each person’s right to enter
into contracts, to exact compliance with contracts or
compensation for breaches of contract, and so forth, so
Rawls’s presentation of his model seems to me unmistak-
ably to posit some such system of political rights and pro-
tections as the context of the bargaining game.

Nevertheless, from the very first, Rawls is at least am-
bivalent about the relation of his economic principle (_’f
justified inequality of distribution to the political princi-
ples and institutions of equal citizenship. This ambiva-
lence appears, as I have noted, in the first formulation of
the first principle of justice, which speaks of “the most
extensive liberty” even though the context of the exposi-
tion makes clear that Rawls means “the largest bundle of
goods and services.” .

With the shift in focus from micro-economic practices
to macro-social institutions, and with the lowering of the
veil of ignorance, Rawls reconstructs his two PrinCiples
so that the first becomes a political principle of eq}lal
citizenship and the second incorporates the entire HOFIOH
of justifiable deviations from equal economic distribu-
tion. Speaking historically and extrasystematically, we
might say that, in the revised form of the two principles,
Principle I enunciates the essence of the system Of!egal
and political equality that developed in the late eight-
eenth and nineteenth centuries as the framework for t.h ¢
unfettered operations of industrial capitalism, and Prin-
ciple IT defines the standards of social justice to be used
in mitigating the inequalities and hardships of those 0P
erations.
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When Rawls comes to the theory of primary goods, he
lists “rights and liberties, opportunities and powers, in-
come and wealth” (90). In what he calls the simpler con-
ception of justice, we are to imagine an index of this dis-
parate bundle of “goods,” such that we can establish at
least an ordinal ranking of alternative bundles and then
maximize the index assigned the least advantaged repre-
sentative man.2? Subsequently, he partitions the set of
primary goods into two subsets: rights and liberties, and
the rest. He then imposes a priority rule on Principles I
and II whose effect is to require us to maximize the index
of rights and liberties before turning our attention to the
maximization of opportunities and powers, income and
wealth. In the very last revision of the principles, Rawls
allows a society in the earlier stages of its social and eco-
nomic development to abrogate the priority rule and
sacrifice some measure of liberty for a sufficient im-
provement in material well-being, but only in order to
advance toward the time when the full rigor of the prior-
ity rule can be imposed. The net effect of the priority
rule, as Rawls explains it, is to permit limitations on lib-
erty only for the sake of liberty itself.

It is easy enough to understand why Rawls moved to
the revised version of his principles of justice, despite
the complexities that the revisions introduce into the

*7 The theory is problematic enough without worrying about dis-
tinctions between ordinal and cardinal measures of primary goods,
but one ought to remember that, with only an ordinal ranking, no
calculations of expected value of the index in risky situations can even
be contemplated. In view of the ignorance of the parties in the origi-
nal position, such considerations might be thought to be ruled out
anyway, but the parties might wish to make calculations using condi-
tional probabilities based on their knowledge of the basic facts of
human society. They might also wish to make such calculations in the
second, third, or fourth stages of the lifting of the veil. An ordinal
index would make choice under risk, at any stage, impossible. When
we discuss Rawls’s arguments for maximin, we shall see that they
presuppose cardinal utility functions.
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theory. In the first place, the priority of liberty articu-
lates Rawls’s obviously deep conviction that the mutual
respect of equal citizenship expresses men’s recognition
of one another’s moral personality. It is, as we shall see,
Rawls’s way of embodying in his theory the Kantian in-
junction to treat humanity, whether in oneself or others,
always as an end and never merely as a means. To bar-
gain away a portion of one’s liberties for a softer life
would, in Rawls’s view, be to sell one’s birthright as a
human being for a mess of potage.

At the same time, Rawls’s use of quasi-economic mod-
els of reasoning makes it extremely difficult to aggregate
political and economic considerations into a single meas-
ure or “index.” By partitioning the set of primary goods
and imposing a priority rule, Rawls is able to separate es-
sentially political questions of legal statuses, constitu-
tional guarantees, and governmental forms from eco-
nomic questions of the structure of the work world, the
operations of the market, and the distribution of income
and status. It is for this reason, among others, that Rawls
settles on just two relevant positions for each person in
the basic structure of a society. The first, equal citizen-
ship, corresponds to the principle of equal liberty; the
second, one’s place in the distribution of income and
wealth, corresponds to the difference principle.

Finally, the qualification that the priority rule comes
into play only above some decent minimum level of wel-
fare is required in order to rule out manifestly absurd
judgments. If strict priority were observed, then not
even a catastrophic decline in the index of primary
goods, bad enough to threaten the extinction of the soci-
ety, would be permitted to justify the slightest relaxation
of the formal, constitutional equal liberty with which the
society advanced to its doom, even though there might
be every reason to suppose that survival could be pur-
chased at the price of temporary tyranny.
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What are we to make of the principle of the priority of
liberty? Leaving to one side the question of its ultimate
truth and also any consideration of its conformity to one
or another person’s moral intuitions, let us simply ask
two questions: first, does the principle make sense, can
we understand what it means and how it would be
applied; and, second, would the parties in the original
position choose it?

A bit more than halfway through A Theory of Justice,
Rawls finally states his two principles in their final form,
complete with priority rules. Here is the portion rele-
vant to our discussion:

First Principle
Each person is to have an equal right to the most exten-
sive total system of equal basic liberties compatible
with a similar system of liberty for all.

First Priority Rule (The Priority of Liberty)
The principles of justice are to be ranked in lexical
order and therefore liberty can be restricted only for
the sake of liberty. There are two cases:
(a) a less extensive liberty must strengthen the
total system of liberty shared by all;
(b) a less than equal liberty must be acceptable
to those with the lesser liberty. [302]

Rawls has obviously simplified his indexing problem by
separating rights and liberties from opportunities and
powers, income and wealth, in the class of primar.y
goods. But since he adheres to a quasi-economic maxi-
mization model, he is still required by the form of his
principle to appeal to some indexing procedure for liber-
ties. If one were simply elaborating formal models, a first
step might be a multidimensional analysis of liberty and
the invocation of a unanimity quaskordering. Any

89



DEVELOPMENT OF THE THEORY

change in an individual’s basic liberties that diminished
his liberty along no dimension and increased his liberty
along at least one dimension would be a positive change;
and so forth. Then one would have to face the problems
of aggregation, or indexing, in order to arrive at a com-
plete ordering sufficient to say whether any one total sys-
tem of basic liberties was more extensive, less extensive,
or equally as extensive as any other total system. As
H.L.A. Hart argues with great persuasiveness in the
essay cited at the beginning of this section, such rankings
and comparisons within the realm of political and legal
liberty are very far from being easy. Many of the most
deep-seated and intractable political disagreements
among conscientious and honorable citizens take pre-
cisely the form of diametrically opposed judgments of
the acceptability of limiting one freedom for the sake of
another.

But there is, it seems to me, a still deeper problem,
arising out of the economic ancestry of Rawls’s equal lib-
erty principle. I can understand, historically as well as
institutionally, what it means to say that in a political sys-
tem all men are equal before the law. That phrase con-
jures up the demand that all persons be accountable be-
fore a single tribunal, that there not be ecclesiastical
courts for the clergy, or a House of Lords for peers. I can
understand too the principle of political equality, as it
translates into universal suffrage, the universal right to
hold political office, and so forth. But I have very great
difficulty formulating a usable notion of a measure of lib-
erty, in terms of which I could judge whether a given
system of laws permitted a larger or smaller amount of,
say, freedom of speech.

(At the risk of appearing facetious, let me pose some
simple, even simple-minded, questions. Does greater
freedom of speech mean freedom to speak more often, or
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to more people, or about more important subjects? Does
it mean freedom to deviate more widely from the socially
accepted canon of permitted opinions? Merely to ask
questions of this nature is to make it obvious that one is
thinking of the subject in the wrong way. And yet, I do
not see how Rawls can avoid subjecting himself to such
inquiries, once he adopts the formula of “the mos)t’ exten-
sive liberty compatible with a like liberty for all.

To objections of this nature, Rawls has two answers.
The first, which is rather elegant, is the distinction b.e-
tween liberty and the worth of liberty (204). This pe.rml.ts
him to get round the familiar jibe that under capitalist
democracy the poor man and the rich man have the same
legal right to buy a meal at an expensive restaurant. But
the indexing problem does not arise because equal hbe'r-
ties are of unequal worth to persons at different levels in
the hierarchy of opportunities and powers, income ar?d
wealth. It arises because of the necessity of ordering dif-
ferent degrees of liberty and then aggregating quanta of
liberties of different sorts into a single measure of the
magnitude of a total system of liberty. Rawls’s real an-
swer to the problem is simply to retreat to his IT{OI‘fll in-
tuitions, reminding the reader that there are limits to
the precision that can be achieved by any moral theory.
But a retreat to intuition is an acceptable manuever only
when one is tidying up the boundaries of a moral theory.
As Hart points out, however, our uncertainties o?cur in
the very heartland of the domain of political liberty.
Rawls simply does not explain what his princi[,),le means
when it speaks of “the most extensive liberty.” The an-
swer to our first question is therefore, no: we cannot un-
derstand what the principle means and how it would be
applied.

Would the parties in the original position choose.z the
first principle, as part of their solution to the rational
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choice problem before them? And would they attach to it
the extremely strong priority rule enunciated by Rawls?
Under the interpretation of the original position so
strongly suggested by the early formulations of Rawls’s
theory, and carried over into the language and reasoning
of A Theory of Justice, the answer seems to me to be a
qualified no. But a stronger case can be made for the
priority of equal liberty under the Kantian interpretation
of the original position, and it is for that reason, I sur-
mise, that the section on the Kantian interpretation im-

mediately follows the section entitled “The Priority of
Liberty Defined.”

The source of the difficulty is the notion of a plan of
life, as Rawls invokes it to give structure to the choice
problem in the original position. A Theory of Justice, as a
manifesto of a political faith, stands in the great tradition
reaching back to Aristotle’s Politics of the celebration of
the polis, the community of rational agents who find
their highest good and their most complete fulfillment in
the rational discourse and collective deliberation by
which they manage their common affairs. It is this vision

of the just society as the end, not merely a means, of life
that inspires Rousseau to write:

The better a state is constituted, the more do public af-
fairs intrude upon private affairs in the minds of the citi-
zens. Private concerns even become considerably fewer,
because each individual shares so largely in the common

happiness that he has not so much occasion to seek for it
in private resources. 28

I myself find this vision of the just society inspiring,
ough I admit to considerable ambivalence about the
ss of privacy and intrusiveness it implies. And a party
in the original position who knew that such a vision in-
28 The Social Contract, Book 1II, Chapter XV.
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formed his plan of life would very likely opt for a ngls-
ian principle of the most extensive equal liberty, if he
could make sense of it, complete with a strong form‘ of
the priority rule. But there are other plans of ll‘fe,
equally rational by any but the most loaded conception
of rationality, in which political liberty is merely. a means
to private ends, not one of the principal ends itself. To
persons with such plans of life, trade-offs between lib-
erty and income would be quite appealing, at least
within fairly broad limits designed to protect one from
the most serious constrictions of rights. Knowing oTlly
that they had rational plans of life, and even knowing
that the successful execution of those plans wou!d re-
quire primary goods (the more the better), parties in the
original position could have no way of knowing whether
their plans of life were such as to justify a strong empha-
sis on liberty as opposed to income, and no reason at all
to opt for an absolute lexical ordering of the two sub-

classes of primary goods. .
In order to establish so powerful a conclusion, Rawls

must find some way of showing that merel?f to be a ra-
tional moral agent entails ranking the libertlhes ofa dem(i
ocratic political order absolutely above income an
wealth, at least once a decent minimum has be.en se-
cured. Rawls finds such an argument in the Kantian in-
terpretation of the original position.

OTHER COMPLICATIONS

Even after making all the adjustments to the model Of
the preceding stages, Rawls realizes that he does not ye

have the materials for a theorem, and so he introduCe}Sl.al
few additional complications. Since the purpose ot iS
essay is to lay bare the underlying structure of the devel-
opment of Rawls’s theory, rather than to comment upon
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it seriatim, 1 shall not try to follow all the twists and turns
of the exposition. Nevertheless, a few points call for
some comment.

Strictly speaking, with regard to the problem of ra-
tional choice as it is posed in the original position, Rawls
ought to define a bargaining space of possible solution
points and then present arguments to show that the
players would settle upon a single point, or set of points,
in that space. In the original form of the model, the “so-
lutions” were principles of division of a bundle of com-
modities, and the homogeneity of the problem seemed
to offer hope that one could define such a solution space.
But in the final version, the alternatives among which
the parties must choose are really nothing less than total
social philosophies, and there is no clear way of identify-
ing the dimensions along which such philosophies can
vary so as to define a space of available solutions. As a
consequence, Rawls substitutes a much simplified ver-
sion of the choice problem for the one originally con-
ceived, by stipulating that the parties shall be presented
with a limited list of alternatives from which to choose.
(See Section 21.) The alternatives presented to the par-
ties in the original position are, essentially, various forms
of utilitarianism, certain intuitionist doctrines, Rawls’s
own two principles of justice, and a few of the more
plausible mixtures of these.

Rawls is quite aware of the unsatisfactory nature of this
simplification. As he says, “admittedly this is an unsatis-
factory way to proceed” (123). But I think it is fair to say
that the drawbacks of the procedure do not trouble him
greatly, because, as I suggested in my opening remarks,
he is really engaged in a dispute with intuitionism and
utilitarianism. There is nothing unusual or reprehensible
in a philosopher concentrating his attention on what he
conceives to be his main philosophical competitors and
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ignoring other alternatives, but such narrowing qf focus
considerably undermines the claim to be considering the
issues sub specie aeternitatis. o
We have already noted the restriction on the priority
of liberty—it is to take effect only after a sufficient level
of material well-being is reached in the society. Rawls
adds a further qualification to his full-scale statement of
the two principles to the effect that a just rate of savings
shall be adopted by the society as a whole. o .
Despite the economic sophistication of his discussion,
Rawls’s treatment of the subject of an appropriate rate of
savings can hardly be called a success. The problem d.oes
not lie so much with his conclusions as with the subject
itself. There simply does not seem to be any reasonable
answer to the question: How much ought this gen-
eration to sacrifice for the well-being of future gener-
ations? The question, heaven knows, is real enough.
Indeed, in countries that combine a low level (?f eco-
nomic development with a high degree of cent‘rahzatlon
of decision making, it is probably the most 1r'nportant
single question that the government can put to itself and
its economic advisers. But if 1 may intrude my own
moral intuitions into the analysis, I find on reﬂectiqn that
I cannot get even a rough fix on an answer by focusing on
considerations of justice. ' '
Now, when a problem of fundamental 1mportance in
moral or social philosophy seems utterly re51sjtant toben—
lightenment from a particular point of view, it may be a
signal that the point of view is all wrong. I should like to
sketch a few remarks designed to suggest that the.prob-
lem of a just rate of savings exposes a Very deep 1nad1e-
quacy in the basic philosophical orientatiop.of .Raw s(i
and also, I might add, of the utilitarian, intuitionist, an
social contract traditions as well. ¢ cavings
The particular difficulty of choosing a rate of saving
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originates in the fact that the parties do not know which
generation of their own society they come from. Re-
member that, in Rawls’s model. their task is not to select
a just rate of savings, but just to select a rate of savings
that is, under the peculiar knowledge constraints of their
situation, rationally self-interested. The whole point of
the original position is supposed to be that, by virtue of
the pure procedural justice of the situation, whatever
choice they make will be just. To save nothing for even
the very next generation seems manifestly unwise; to
save everything one possibly can over many generations,
so that the last generations of the society can live in total
comfort, seems equally imprudent. And to strike a bal-
ance between the two has all the appearance of an ad hoc
resolution of an insoluble dilemma. To be sure, consid-
erations of efficiency and declining marginal productivity
may narrow the scope of feasible alternatives somewhat,
but not in a manner to transform the problem into one of
rational choice.

If we try to imagine real-world versions of the di-
lemma, we can see why neither justice nor rational
choice lies at the heart of the problem. Should the
Chinese people sacrifice a generation, in effect, by the
most severe bearable constraints on consumption in
order to maximize the rate of capital accumulation for
the sake of future generations? Oy should they adopt a
slower rate of growth so that those now living and work-
ing can enjoy some of the fruits of their labor before they
are too old? That is not a question to which there is a cor-
rect moral answer. We may agree that their choice,
whatever it should be, must be theirs and not that of
their rulers. But if as a people they should freely choose
to sacrifice for coming generations, could we plausibly
say that they had acted unjustly? And if, on the contrary,
they should choose to enjoy some modest rise in their
standard of living while expanding their industrial plant
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more slowly, could we plausibly call that choich unjust?
The source of this difficulty is the way in which Rawls
would have us look at the question. Rawls conceives of
the moral point of view as an atemporal vant?ge from
which, like Lucretius gazing down upon the plain of bat-
tle, we contemplate all time and all space equ‘animously
and isotropically. So the choice of a rate of savings, mad'e
by one generation for all generations, is formally identi-
cal with a choice made by one proper subset of all o'f the
rational agents at a given time for all of t.he ratl?in.al
agents at that time. The fact that those not included in
the choosing come at a later time (or have come at an e}?r-
lier time) is to be treated no differently from the fact that
those not included in some act of choice are located at a
different place from those who are included. Lt
But human existence is not accidentally tempora} : lt' is
essentially temporal. What makes it a matter .of ]hus?cet
how a subgroup chooses for the whole society is tdeda'c
that in principle the entire group could be 1nclfu. e t-1n
the choosing. What makes it seem a 'matter 0 ?usflci
how parents choose for their children 1s.the hurr;lan ac
that generations overlap, so that the chlldrer.l, t e ptelllr—
ents, and the grandparents must live for a time in ef
same world. What makes it manifestly not a ma'tterfo
justice how this generation chooses for a generation }?r
in the future is the certainty that they cannot shgre the
same world, and hence could not even in principle
gather together to share the act of choicg. N
The veil of ignorance creates a choice situation
which the essential characteristics of human ex1§te'nce
are set aside along with accidents of individual varla.ltlon.f
What results, it seems to me, is not a moral point o
view, but a nonhuman point of view from the.perspgec;
tive of which moral questions are not clarified bu
warped and distorted. .
\I;Fe):ry little needs to be said about such details as the
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four-stage lifting of the veil of ignorance. Systematic phi-
losophers have the habit of fleshing out the skeletons of
their theories with elaborations whose logical relation-
ship to the theory itself might be described as one of pos-
sibility rather than actuality or necessity. When Hobbes
permutes and combines the elements of his theory of
psychological egoism to generate a series of brilliant
definitions of character predicates, when Kant manages
to slip into the empty pigeon-holes of his architectonic
his own particular dynamical theory of matter, we must
not imagine that these are deductions from the first
premises of the Leviathan or the Critique. We cannot
even suppose that the central theories of those works
lend any special credence to the subsidiary materials
that have filled them out. Rather, Hobbes and Kant (and
countless other systematic philosophers as well) are
merely showing that their theories have room for, will
admit, can find a neat place for, some bit of psychologiz-
ing or moralizing or scientific speculating to which they
are very much attached.

I think we can take a similar view of a great deal of the
elaboration that lengthens, but does not deepen, A
Theory of Justice. I realize that Rawls will disagree most
vehemently with this assessment, but the plain fact is
that, in my judgment, the book would have been
stronger and more persuasive without the lengthy dis-
quisitions on stability and congruence, without the detail

of the four-stage veil-lifting and even without the discus-
sions of moral psychology.
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Kant and Rawls

WHEN Rawls lowers the veil of ignorance over the
players of the bargaining game in the original
position, he transforms their situation so completely that
it ceases to be, in any recognizable sense, a bargaining
game. Indeed, Rawls asserts, as though it were one of
the virtues of the veil of ignorance, that under it “the
Parties have no basis for bargaining in the usual sense”
(139). For reasons that I shall develop in Part Four, this
change seems to me to undermine the entire edifice of
Rawls’s theory and destroy what was the central idea of
the first form of the model. Somewhat surprisingly,
Rawls embraces the transformation and argues for it as
one of the grounds for the general moral plausibility of
his theory.

The introduction of the veil of ignorance, as we have
S€en, was necessitated by the simple unprovability of the
theorem in its original form. But the attractiveness of the
veil of ignorance pretty clearly derives from the fact that
it links up Rawls’s line of analysis with a quite different
tradition of moral philosophy, one to which he is drawn
3s strongly as he is to the classical economic, Anglo-
American tradition from which his models of analysis and
argument come, namely the moral philosophy of Im-
Manuel Kant,

Rawls offers an explicit “Kantian interpretation” of the
original position in its final, veil-of-ignorance form, and
we shall examine that interpretation shortly. But it is
worth noting two other ways in which Rawls appears to

101



RAawLs AND KANT

echo Kant’s philosophical tactics and style, the first of
them quite profound, the second merely superficial.
Profundity first.2?

Kant’s early philosophical work concentrated on at-
tempts to mediate the theoretical conflict between the
Leibnizean school of rationalist metaphysics and the
British scientific school of Newton and his followers. His
early papers took first one side and then the other in the
famous dispute, but in 1770 Kant hit upon what he felt to
be a satisfactory resolution of the conflict. In the Inau-
gural Dissertation presented on the occasion of his ele-
vation to a chair at the University of Konigsberg, Kant
proposed in effect a compromise or fusion of the two
schools. Transforming what had been a metaphysical and
scientific argument into an epistemological issue, Kant
argued that neither reason nor the senses is the sole

source of our knowledge of objects. Reason, he claimed,

gives us knowledge of things as they really are, by means
of pure concepts generated out of reason’s inner re-
sources; and the senses give us knowledge of things as
they appear to us, under the forms of space and time. In
the Critique of Pure Reason, Kant gave up the claim that
reason could yield a knowledge of things as they are in
themselves, but he continued to describe sensibility as a
limitation upon understanding. Our powers of theoreti-
cal reason alone, he said, could give us nothing save the
empty tautologies of logic. But if to the pure form of
theoretical reason we added the constraint of sen-
sibility—if, that is to say, we restricted ourselves to con-
ditionally a priori assertions concerning objects of a pos-

%9 In the remainder of Part Three, I shall draw heavily on my own
previous studies of the philosophy of Kant. See especially Kant's
Theory of Mental Activity (Harvard University Press, 1963) and The
Autonomy of Reason: A Commentary on Kant's Groundwork of the
Metaphysic of Morals (Harper & Row, 1973).
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sible (sensible) experience in general—then we c.0uld
arrive at extremely powerful, quite general conclusions.
We could, in fact, establish the (conditionally) a priori
validity of pure physics and pure mathematics. Although
our conclusions would be limited by the constraints of
the conditions of human knowledge, they would be per-
fectly general within that broad sphere, and they would
be established entirely a priori, without appeal to par-
ticular observation or experience.

I should like to suggest that the original form of
Rawls’s theory is built upon a maneuver that bears a
striking resemblance to this idea of Kant. In effc?ct, we
can imagine Rawls saying, the purely formal prinm‘pl‘es of
practical reason, as explicated by the theory of ind1v1dgal
rational choice, do not suffice to yield any substantive
conclusions for morality. But suppose that we impose on
these purely formal principles a procedural cons.tramt.
Like the constraints of pure space and time, whlch ac-
cording to Kant “contain nothing but mere r.elatlor.ls
(B66), the constraints of the bargaining game, lI'lCll.ldlng
the willingness to make a commitment to p‘r1n01ples,
contain no specific details of the desires, intentions, mo-
tives, or beliefs of the players.3° Nevertheless, P\al.wls
says, I shall show that powerful substantive conc.lus1ons
can be drawn from these apparently barren premises. In
fact, he tells us, he hopes to prove as a theorem the
proposition that rational agents, constrained in thel.r fle—
liberations by the procedural rules of the bargaining
game in addition to the purely formal principles of pra(j‘-
tical reason, must necessarily settle upon his two princi-
ples of justice as the solution of their problem of col!eg-
tive rational choice. It is a powerful idea, and though itis

. . ioni etreat
30 This may help to explain why I consider it so significanta r

lain why I cor into his
for Rawls to introduce even a “thin theqry of the good into
model.
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by now clear that it did not work, we can easily see why
Rawls clung to it to the very last, despite the many revi-
sions, adjustments, and concessions that transformed his
original theory.

The second resemblance between Rawls and Kant is
considerably less important though it is suggestive
nonetheless. Kant was an inveterate system-builder. He
placed great store by what he called the “architectonic”
structure of his theory (see Chapter III of the Transcen-
dental Doctrine of Method at the very end of the
Critigue), and he was forever claiming that the
thorough-going unity and completeness of his system
was one of the principal arguments for its truth. Rawls
too has a passion for systematic wholeness. It is reflected
in the repeated references forward and backward from
one part of his book to another, and in the frequent in-
junctions not to attempt to judge the suitability of any
particular element of the theory of justice without weigh-
ing its relation to all of the other elements, and to the
unity of their interconnectedness.

Now the fact is that, despite Kant’s absolute genius for
categorization and classification, the architectonic is vir-
tually worthless as a guide to the real philosophical heart
of his theories. More often than not, the appeals to the
overarching plan of the Critical Philosophy direct one
away from its most important discoveries. In like man-
ner, I suggest, Rawls’s claims for systematic complete-
ness cannot bear much philosophical weight, even
though, like Kant, he would undoubtedly insist that he
meant them to be taken with the utmost seriousness.
Since A Theory of Justice is a long book, with little or no
padding, and since Rawls is manifestly one of the most
self-consciously sophisticated philosophers ever to write
moral and political philosophy, it is easy to suppose that
one has simply missed the point when some portion of
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his theory seems not to hold up. One of my purposes in
setting forth the theory as a several-staged development,
rather than as a completed whole, is to support my con-
tention that much of the architectonic elaboration. is
either a sort of systemic afterthought or else a defensive
response to possible objections to earlier stages.
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The Kantian Background

RAWLS’S explicit attempt to connect his moral theory
to the philosophy of Kant is the “Kantian” interpre-
tation that he offers of the original position in its mature,
or veil-of-ignorance, form. To put the point succinctly
and somewhat misleadingly, the veil of ignorance is sup-
posed to have the effect of limiting the parties in the
original position to the rational deliberations they would
engage in as noumenal agents rather than as phenomenal
creatures. The real relationship between Kant and Rawls
is rather more complicated, and will require a bit of
background to make it clear. '

Kant’s aim in the Critical Philosophy is to identify and
isolate the a priori element in cognition and to subject it
to a critique that will establish its validity. In the open-
ing paragraphs of the Groundwork he somewhat simpli-
tyingly divides all cognition into Logic, Physics, and
Ethics—which is to say, into the purely formal rules of
all thought in general, the principles of the theoretical
use of reason, and the principles of the practical use of
reason. The truths of logic achieve absolutely uncondi-
tional, universal validity by virtue of their total empti-
ness. They apply, as it were, to everything and to noth-
ing. The purpose of the Critique of Pure Reason is to
establish the a priori validity of the principles of theoret-
ical reason—physics and mathematics—but of course
Kant pays a price for this victory. Since physics and
mathematics are substantive rather than purely formal,
their a priori validity is conditioned rather than uncon-
ditioned. They can be known a priori to be true, on the
condition that their scope of application is confined
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within the limits of a possible experience in gener.al.
Sensibility, as the faculty of the mind by means.of which
objects of cognition can be presented to consciousness,
sets the limits of possible theoretical 'kn(‘)wledge. -
When he turns to the a priori principles of pra?ctlca
reason—to ethics—Kant deliberately shuns the ll‘ne (?f
reasoning that he employed with such success 1n”hlsf
treatment of theoretical reason. Since the. Ob.]eCt.S 0
practical reason are the ends or goals at which we aim ﬁn
our action, Kant could have developed a theory of the
conditionally a priori principles of practical rf.zas(.)nl, ac-
cording to which the a priori validity of the Pr1nc1pdes li
conditioned by their limitation to the p05.51ble erll s 0S
purposes of human agents. A theory of d'e51re, anz;dotg}(l);ln
to the theory of the forms of space and time, wou
have yielded a system of principles of practical reasonile
Kant might have taken such a line. Had he done ;0,1 e
would presumably have developed a theory mucd e
that of Aristotle or Hume. But he was convincee - ﬁt
such a theory, however complex and imposing ltbmltg )
have been, would not be an ethical theory. At ldeS . N
would be a theory of rational prudence. It wou yie )
conclusions whose truth was conditioned by the particu
lar structure of desire of human beings. Just a's our pure
mathematics would be different, Kant held, if our form
of outer intuition had been other than it is; and JFStuErlZ
our pure physics would be different if the s.yster}il 3 [I))een
concepts of the understanding, or cat?gorles, a reon
other than what it is; so such an ethical t?feory t“;fthe
imply that our rights and duties would. be di erg-l}f -
de facto structure of our faculty of de51r'e were ‘ ifte Our-_
The point is not that for creatures dﬂfer.en.t 1r0n\:vould
selves the concrete application of moral principles

i igations.
result in different particular constellathns of obliga ions
t to grant that innocuous claim.
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The problem for him was that, on an ethical theory con-
structed along the lines of his theory of theoretical
knowledge, the moral principles themselves would be
contingent upon the particular nature of human beings.
To make such a claim, Kant thought, would be quite
simply to reveal that one did not understand what moral
principles are!

The central problem of Kant’s ethical theory, there-
fore, is to establish that the fundamental principles of
morality have, at one and the same time, the absolutely
unconditionally universal scope of the empty principles
of logic and the substantive, nontrivial significance of the
first principles of mathematics and physics. Much of the
obscurity and confusion of Kant’s ethical theory derives
not from his employment of an outmoded psychological
vocabulary nor from the cultural limitations of his
eighteenth-century north German pietist moral convic-
tions, but simply from the manifest difficulty, not to say
impossibility, of his philosophical goal.

Kant finds the key to his dilemma, in ethics as in the
rest of his philosophy, in the distinction between ap-
pearance and reality. By means of that distinction, he be-
lieves he can resolve the conflict between the freedom
that is the defining mark of moral agency and the deter-
minism that has been established for the natural world
by the arguments of the First Critique. As a purely ra-
tional, atemporal being, a self-in-itself, I am capable of
moving myself to act by the rational apprehension of the
timeless laws of practical reason; I am, in short, free. As
an appearance in the field of my consciousness, an object
of my own theoretical reason, I am subordinated to the
same system of empirical laws that orders all the
phenomena of the realm of appearance.

Now, even to act prudentially in pursuit of the ends or
objects set for me by my phenomenally determined sys-
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tem of desires, I must engage in practical rea'sonn;% %fu z;
sort not possible to merely phenomenal belr(;gigtsi.onal ut
the principles of prudential reason are con onal |
their form. They assert: Having end E as your g(;)a ,d havé
which is a means to E. An agent who d(')es in ;eA ave
end E as his end will, insofar as he i§ ratlopal, 1.to e.stab_
nothing in the analysis of prudential rationalt t}r:lin >
lishes that agents, qua rational, must take %e: mislsad_
ticular ends as their ends. S0 Kant can say, a }1 e
ingly but with the intention of conneptn;g up 11(5)giC v
of prudential reason with his analysis .01 pl}lll‘e mean,s o
the principle, “Who wills the end wills the ,

nalytic. :
a th moral principles Command. Categ(')rlcileli,so?]?;
hypothetically, and Kant's problem is to GSeHE® o
way of establishing the objective validity 1(.) Stlilon is in nO
non-empty principles whose scope of ap[; 1§ament Fihe
way conditional upon an agent's acknowle i s this prob-
end posited by the principle. Kant SPHE TR g, 4o
lem somewhat misleadingly by asking %\Te aypriori.
principles of pure practical reason are possl e
There are actually two distinct problems o e
in Kant's discussion of the possibility ofa catﬁg(\);v Rawls’s
perative, and if we are to understand elei(Cﬂ};’so‘ we must
theory does and does not reSembleh aIflirst’ problem,
separate them out quite clearly. the es in Chap-
which dominates the discussion of lmper'ath nditioned
ter Two of the Groundwork, is how a ﬁnltel; C(i)ound by,
creature such as man can stand under, or b€

I h h e i ed
i eavil on the d tall
31 I'OUghOUt thlS diSCUSSlOI], 1 rely very y

Groundwork.
analysis of Kant's theory in mYy commentary Ono::oversial "
Since some of the assertions 1 make are quite ?‘, o *ling,
students of Kant, I can only urge the reader who aThe O ool
or who seeks further elaboration of them, to consu

Reason.
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an unconditioned moral principle. Kant construes this as
the task of investigating “the possibility of a categorical
imperative,” an investigation that he says must be con-
ducted “entirely a priori.”32 The puzzle is how a crea-
ture whose behavior is determined by the natural
causation of desire and inclination can, nevertheless, be
obligated to determine its own actions by its rational ap-
prehension of the principles of pure practical reason.
These principles appear to us men as imperatives be-
cause we lack the perfect or holy will of purely rational
beings.

The second problem, which motivates much of Kant’s
most suggestive and difficult philosophical argumenta-
tion, including the derivation of the categorical impera-
tive in Chapters One and Two and the discussion of
humanity as an end in itself, is how the purely formal
principles of practical reason, akin in their empty formal-
ity to the laws of logic, can possibly yield substantive
moral principles. The difficulty here is not how such
finite and morally feeble creatures as ourselves can ever

hope to adhere to the principles of morality, or how we

can be expected to do so. The problem is how there
could be substantive moral principles for us to adhere to,
even supposing that we were perfectly rational, and
hence free from the temptations of sensibility. To put
the question in the terms that Kant uses as he introduces
the Groundwork, whence come the objective ends that
can serve as the content for the pure form of practical
reason? :

Kant offers three answers, all ultimately unsatisfac-
tory. The first is to claim that from a purely formal prin-
ciple (the categorical imperative) one can derive just
those particular substantive principles that are univer-
sally binding on all rational agents as such. The famous

32 Kants Werke, Ak., 1V, 419-20.
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application of the categorical imperative to four. ;;Irlo-
posed “maxims~ (concerning suicide, false prolmli >gl,s
helping others, and developing one's natural talents

Kant's effort—a failure—to show that the categorical im-

i jon and
perative can rule out the wrong maxims of actio

rule in the right ones. The second attempt., sogllz\tNESt_
farther on in the same chapter, is the dOCtr(lintehat every
manity is an end-in-itself, and hence £6 €7 the discus-
rational agent must take as his end. Alth(;?gh  moving
sion of the dignity of humanity is one o.f1 the I‘l[llo e
passages in the literature of mora! philosop y’ds which
ment cannot establish the conclusion KanF nefi ’Gatures
is that there is some goal or end that all rationa C-r s con-
as such take for their end, and which ther-efolr? gl\:eerative.
tent to the empty formula of the categorica 1m§: e of
Kant's third and final attempt, in the Metctl’ih!;t there
Morals, is simply to assert with?’ut argumenl e o hap-
are two objective or “obligatory en(.is’ namety

piness of others and my own perfection failed to dis-
In the end, we must conclude that Kant . ends from
cover a way to deduce objective, obhga'tory1 ont. He
the mere analysis of what it is t0 be a ration® a%ndition-
was therefore’unable also to establish Fhe u?i(ilciples of
ally universal validity of any SUbStantl.vef E-)lure was in-
practical reason. My own view is that hl? al les, but in
evitable, because there are no SUCh, plmepent,s do not
any event, | am convinced that Kant's argum

work.
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XII

The Kantian Interpretation of the
Original Position33

145 I have pointed out, the original idea of the bar-
gaining game among rationally self-interested agents
bore a striking resemblance to Kant's notion that sen-
sibility limits, and thereby gives significant appli-
cations to, the pure concepts of understanding. But
Rawls himself chooses to find his point of contact with
Kant in the revised conception of the original position as
a condition of rational choice underthe veil of ignorance.
As he says near the end of the section devoted to the
Kantian interpretation, “The original position may be
viewed, then, as a procedural interpretation of Kant's
conception of autonomy and the categorical imperative”
(256). The idea is that, by choosing in abstraction from,
or in ignorance of, our particular characteristics, abili-
ties, and personal histories, we are choosing as though
we were noumenal rather than phenomenal beings.
Since each of us freely chooses the principles under
whose rule he will live, each of us is a law-giver to him-
self and hence’is autonomous. It is open to us, of course,
not to adopt the point of view of the original position, but
our decision to do so “expresses our nature as free and
equal rational persons” (256). |
Rawls’s Kantian interpretation is an enormously sug-
gestive gloss of the original position, and no brief discus-

33 With this section, see the fine essay by Andrew Levine, “Rawls’

Kantianism,” in Social Theory and Practice, Vol. 3, No. 1 (Spring,
1974), pp. 47-63.
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sion can do it justice. Nevertheless, Lam persual(kl*dﬂ:z:lt(
it is misleading in several jmportant ways. an¢ L
that by sketching these, we may also becomf‘ < iis.h
about what Rawls's theory does and does not acco‘llnli ‘.m.)
The difficulty is that Rawls appears to have carriec “1\._
his own discussion Kant’s confusion about the t\‘\,o ( :‘:ll
tinct problems posed by the doctrine of the ‘c.ate g.,()l:tt:d
imperative. The first problem is how seli-mtere\t '
creatures such as ourselves can adopt and adhefe :to
principle of practical reason that eschews all referenc

 the objects of our interests. The second problem is how a

purely formal principle of practical reason can )'1e'1d SUP-1
stantive conclusions in the form of non-empty mora
pn’?(():lll))le;ltonomous, Kant savs, is to be "subject.nnly to
laws which are made by (oneself) und vet are lll]l\'t‘l‘Si‘ﬂ‘
(Ak., IV, 432). A superficial reading of this a‘nd other pls-
sages makes it appear that the essence of au.t(mom} 15‘
self-legislation. But if one looks more closely. it b(‘C(l)ln.t‘:s
clear that Kant has in mind the distinction between legis-
lation, or willing, that is guided by and hence subser-
vient to desire or inclination—which he 1.;1bels het-_
eronomy—and legislation or willing that 1.gn()lres 1m
abstracts from sensuous motives. Such legislating he
calls autonomous. The connection between aut(‘)no.my
and universality is simply that when I will a prmcq.)ler
purely in my character as a rational agent, abstrz‘lf‘tn.ll;,'
from all particularizing sensuous content, 1 necessarily
will the same law that would be legislated by‘ any other
rational agent in like circumstances. Since it is the .c01‘1-1
tent of willing, or desire, that differentiates one .rqtlona
agent from another, not the pure form ot practlcall rea-
son, it follows that the law T will qua rational agent is the
law that any rational agent as such would will, and hence
is binding on all rational agents.
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So the utilitarian who gives to himself the law “Act so
as to produce the greatest happiness for the greatest
number” is heteronomous rather than autonomous, for
in his willing he takes pleasure or happiness, whether his
own or another’s, as the end of his action. The law he
wills is therefore not binding on a rational agent who
does not posit that end. At best, such a principle, al-
though altruistic, would be a conditioned rather than an
unconditioned principle, and its expression would take
the form of a hypothetical rather than a categorical im-
perative.

Since it is as noumenal agents that we are capable of
rational willing, and it is of our phenomenal character
that the particularities of our spatio-temporal character
can be predicated, we abstract in our role as rational
agents from everything that differentiates one of us from
another in the field of appearance. This is the fact that
leads Rawls to associate his account of the original posi-
tion with the kingdom of ends, and to say that a party in
the original position is like a noumenal agent.

But when the parties in the original position are de-
prived of any knowledge of themselves as particular
agents, they are also deprived of the basis for rational de-
liberation, just as Kant's noumenal agents are. So long as
a rational agent attends only to the pure form of practical
reason, he cannot possibly arrive at substantive conclu-
sions concerning the principles of right action. The par-
ties under a total veil of ignorance will suffer exactly the
same incapacity. So Rawls first lets them know that they

are rationally self-interested, not merely that they are ra-
tional. Since even that is not enough to permit them to
come to any significant conclusions, he adds a knowledge
of the basic facts of human society, a knowledge that they
- possess plans of life of a certain determinate structure,
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and a theory of primary goods as a sqpplement to tl;le
theory of life plans. Finally, the parties have enough,
Rawls thinks, to draw some conclusions. . '
In Part Four, I shall argue that Rawls has given his
parties too much (the knowledge of the ba§ic facts . . )
and too little (the bare notion of a plan of life apd an HQ-
adequate theory of primary goods) for .the cho1cekpro 1:
lem confronting them. But even if thel.r store of 'novtv'll
edge were, as Goldilocks would say, _)list rl'ght, 11t sti
would not yield “autonomously willed “pr1nc1p' es% in
Kant's sense. What Rawls claims is that 'the ve1‘l o 1g—f
norance deprives the persons in the original pos1ti§)n oe
the knowledge that would enable th.em to ¢ oos1
heteronomous principles” (252), but in fact 1lt( OZIZ
guarantees that their principles will be, so to splea 1,]gter_
erally heteronomous rather than partlc.ular y het -
onomous. The choice of principles is motivated by se
interest, rather than by the Idea of the Good. y
The real merit of Rawls’s Kantian interpretation hest}in
its construal of the second problem bound u‘p‘w1t}l:0w€:l
categorical imperative—the problem of explaining one
sensuously limited creature can stand u'nde;i artl e
bound by, categorical principles of m'oraht)'f. alnborate
not really have an answer, despite his (} a rate
metaphysical distinction between the rf?almsho \aplx)l o
ance and reality, and Rawls cannot be said to have & -
swer either, in the strict sense. Nevgrtl.leles's, I:\;l:; by
notion of “expression” (255), and with it b1s clam?t'on by
adopting the point of view of the orlglne'll p(;sl ;rsons”
“express our nature as tree and equal ratlonahp o
(256), does seem to me to articulate one of the
ideas of Kant's moral philosophy-
It remains true for Rawls, as it is for
offer no reply to the skeptic who asks,

Kant, that he can
Why should 1 be
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moral? But if the argument from the original position
were sound in other ways, that fact would be at best a
feeble objection.

Finally, we can understand the inner connection be-
tween the priority of liberty and the Kantian inter-
pretation of the original position. The political forms
demanded by the principle of equal liberty are the in-
stitutional embodiment of the collective decision to give
expression to men’s recognition of one another as free
and equal rational persons. It is the fundamental con-
stitutional principle of the Kingdom of Ends. Rawls errs
(in my judgment) in attempting to load that principle
with plans of life and a thin theory of the good. He errs
too, I believe, in attempting to extract the mutual recog-
nition of the dignity of personality from a bargaining con-
straint on rational self-interest. But in light of Kant’s fail-
ure to arrive at satisfactory substantive conclusions on
the basis of an analysis of the pure form of practical rea-

son, the attractions of Rawls’s tactic are not difficult to
understand.
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XIII

The General Facts about Human Society

N Part Two, when I was attempting to exhibit Rawls’s

theory as the outcome of a process of development,
I sketched a number of criticisms of early forms of the
model and suggested that we might best understand the
final theory as a response, in part, to the difficulties re-
vealed by those criticisms. Most if not all of the difficul-
ties were seen by Rawls himself; his development was
not so much a response to critics as an inner intellectual
or philosophical growth. At the end of Part Two, in my
discussion of the priority of liberty and the principle of
savings, I did indicate some reasons for questioning
those elements of the final theory, but since they are
secondary elaborations, I do not think Rawls’s philoso-
phy in any way stands or falls on their defensibility.

It is now time to consider the theory as such, and to
ask whether it can be adequately defended. In the four
sections of this part of the essay, I shall offer a number of
arguments designed to show that Rawls’s theory is un-
sound. In keeping with the central thesis of the essay, I
shall focus principally on what I consider to be the core
of the theory, namely the model of a bargaining game
played under the conditions that Rawls summarizes as
“the original position.” In this section and the next, I will
take issue with certain of the ad hoc adjustments of the
original position Rawls introduced to get his bargaining
game under way. Specifically, I shall argue that the
knowledge conditions of the original position are impos-
sible, that the “thin theory” of primary goods is in-
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adequate to Rawls’s needs, and that the notion of a plan
of life is a distortion of the humanly rational.

In Section XV, I shall attempt to make precise the
structure of the bargaining game in order to determine
whether it can plausibly be expected to issue in the “so-
lution” claimed by Rawls. As we shall see, the answer is
no, for a variety of what seem to me to be very serious
reasons. Rawls is confused about what he means by
“maximin”; the maximin rule of choice of strategies does
not by itself yield the two principles of justice on any
plausible reconstruction of the game; Rawls’s invocation
of what he calls “pure procedural justice” is incorrect in a
way that is important and damaging for his theory; and
his arguments for adopting maximin simply do not stand
up.

In the final section of this part, I shall try to come to
grips with the tricky issue of the logical status of Rawls’s
argument, with particular attention to his distinctive
doctrine of “reflective equilibrium.” The message of Part
Four is that the core of Rawls’s theory is wrong: the two
principles of justice simply are not, in any sense, the so-
lution to the sort of bargaining game sketched by Rawls.

Let us turn first to the knowledge conditions in the
original position.34 Under the veil of ignorance, a party
forgets all the details of his personal life, including his

talents, abilities, interests, purposes, culture, sex, age,
* plan of life, historical location, and so forth. So far as par-
ticulars are concerned, he knows only that outside the
temple of justice awaits a situation constrained or de-
fined by the circumstances of justice. But he retains his

3 Among the many articles that deal with this subject, let me di-
rect the reader’s attention particularly to Benjamin Barber’s unusu-
ally complex and penetrating essay, “Justifying Justice: Problems of

Psychology. Politics and Measurement in Rawls,” in Norman

Daniels, Reading Rawls (Basic Books, 1975). His essay also deals with
the subjects discussed in Section XV.
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knowledge of the “general facts about human society.”
He understands “political affairs and the principles of
economic theory; (he) know(s) the basis of social organi-
zation and the laws of human psychology” (137). Is this in
principle epistemologically possible?

Let us dispense with several more or less foolish ob-
jections immediately. The veil of ignorance is a literary
device designed to bring to life a logical claim. The claim
is simply that in our reasoning about moral and social
questions, we can choose to perform the same abstrac-
tion from particularities that we have learned to perform
in our mathematical reasoning, for example. Just as
Rawls does not ask us to believe that there has ever been
a person totally without envy, so he does not require us
to imagine a creature possessed solely of general knowl-
edge.

Nor is the genetic issue of the sources and develop-
ment of our knowledge directly relevant, at least not in
any trivial way. The general knowledge has no doubt
been acquired by induction from, and reflection upon,
particulars, including the particulars of the party’s own
experience; Rawls is in no way denying that obvious
truth.

But the parties in the original position are rational,
and they are therefore presumed to know whatever can
be deduced, or otherwise reasonably inferred, from
their basic stock of knowledge. They cannot, so to
speak, know that all men are animals and that all animals
are mortal, and yet forget that all men are mortal.

Now it might be objected that the study of man has yet
to yield laws of the sort that the natural sciences offer.
Such general knowledge as we possess of the basis of so-
cial organization or the workings of human psychology is
poor stuff compared with the mathematical formulae of
physics, chemistry, or even of biology. But though there
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is undoubtedly much truth in this point, it cannot consti-
tute an objection to Rawls’s theory, either in its original
version or in the final veil-of-ignorance version. The
players in the bargaining game are assumed to be ra-
tional, not omniscient. They know whatever intelligent
and educated persons can be imagined to know about
man and society. If that is a great deal, then their delib-
erations will be more fruitful; if it is very little, they will
have to make do with such estimates as their knowledge
warrants. But since, this side of heaven, only subjective
rightness can be required of a rational agent, Rawls can-
not be faulted merely for the inadequate development of
the social sciences.

However, if there are serious methodological or epis-
temological grounds for supposing that human beings
could not have the sorts of general knowledge Rawls at-
tributes to the parties in the original position, without
their also having to be aware of the sorts of particular
facts about themselves that are cloaked by the veil of
ignorance—if, in short, the particular combination of
knowledge and ignorance required by Rawls’s construc-
tion is in principle impossible—then the entire theory
will be called into question. I do not for a moment sup-
pose that I can prove so strong a claim (though Rawls has
said nothing at all to prove its contrary), but I do think
there are powerful reasons for at least doubting the cog-
nitive possibility of the original position as Rawls has
characterized it.

Consider first the knowledge of political affairs, the
principles of economic theory, and the bases of social or-
ganization. Rawls’s theory assumes that such knowledge
is ahistorical in its epistemological foundations, that it
has the same trans-temporally impersonal character pos-
sessed by the truths of the natural sciences. This is not to
say that knowledge of economic theory or social organi-
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zation is static, that it makes no reference to processes of
historical growth or change. The parties in the original
position, so far as Rawls is concerned, might know, for
example, that the economy of a society must necessarily
develop through a determinate series of stages, each de-
fined by the dominant social relationships of production
(if, in fact, that is a basic fact of society). Or they might
know, to make a classical reference, that a just and well-
ordered society is prone to degenerate first into a mili-
tary state, then into an oligarchy, then into a lawless de-
mocracy, and finally into a despotic tyranny (cf. Plato’s
Republic). But for Rawls’s purposes, it is necessary to
suppose that such knowledge, insofar as it is knowledge,
is timeless, from which it follows that one could at least
conceivably possess it no matter where in space or when
in time one existed. To be sure, all empirical knowledge
is grounded in the previous experience of oneself and
others, so a party in the original position who found him-
self in possession of such knowledge would be able to
infer that he was not the first person in the history of the
universe. But since the knowledge might (to continue
the fantasy) be a legacy from a now-dead civilization, he
could not on Rawls’s view infer that he was not in the
first generation of his society, nor could he assume that
his own society had experienced whatever was necessary
to acquire such knowledge.

But I should like to suggest that Rawls’s conception of
the nature of knowledge of society is wrong. Following
Mary, in the tradition of the discipline usually referred
to as the Sociology of Knowledge, I would urge that our
knowledge of social reality is fundamentally different
from that of natural reality.

Society, or social reality, is a collective human prod-
uct, in a way that objective nature is not. Society is the
sum total of the sentiments, expectations, habits, pat-
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terns of interactions, and beliefs of the men and women
who make it up. The existence and persistence of society
requires the systematic hypostatization and objectifica-
tion of the subjective: the perception by men and
women as independently real of social roles and relation-
ships that are in fact dependent upon those who occupy
them. Society is thus, as I have elsewhere putit, a sort of
folie a tous. Ttis a collective, systematic misperception,
or false consciousness, that at one and the same time
expresses the degree of understanding or misunder-
standing of the men and women of a given moment in
the history of the society and also shapes their feelings,
behavior, and expectations so as to sustain or alter that
social reality.

The defining mark of collective false consciousness is
the belief that society is an object governed by immuta-
ble laws. These laws, it is thought, can be explored, dis-
covered, formulated, and put to the service of human
purposes just as the laws of nature can; but as laws of an
objective reality, they cannot be changed. They are, it is
believed, like the laws of physics. Confronted by an on-
rushing boulder, one can step out of the way, thereby
avoiding the consequences of the laws of motion; or one
can deflect the boulder by means of a carefully calculated
placement of obstacles, thereby using the laws of mo-
tion; but one cannot, by any amount of meditation,
consciousness-raising, or collective self-examination, ab-
rogate the laws of motion and so dissolve the threat of
the boulder. So too, one can try to avoid the laws of sup-
ply and demand, or use the laws of supply and demand,
but one cannot abrogate the laws of supply and demand.
They are “general facts of human society,” and it is a
minimal mark of rationality to acknowledge the objectiv-

ity of the factual. Or so Rawls’s “veil of ignorance” device
presupposes.
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But the truth, I suggest, is that our knowledge of soci-
ety is different in kind from our knowledge of nature be-
cause the object of our knowledge of society is different
in kind from the object of our knowledge of nature. Our
knowledge of society is a collective human project, a
project of self-understanding and also of self-alteration.
In order for classical economic theory to develop as a
body of knowledge about the operations of the market, it
was necessary not merely that a number of extremely
smart philosophers make wide-ranging observations and
powerful abstractions but also that the patterns of socio-
economic interactions themselves undergo fundamental
changes. It was necessary that the cultural, religious,
and political dimensions of “economic” activity be sepa-
rated off, not merely by the observers, the theorists, but
also by the participants in those interactions as well. The
very forms of personality organization had to change. In
short, classical economic theory was not a discovery of
laws timelessly operative, in the way that Newtonian
mechanics was. Rather, it was an expression and reflec-
tion of a new form of social organization that had been
constituted, brought into existence, by the actions and
interactions of countless individuals. The classical
economists did not realize this fact, of course. They
thought of themselves as discovering the laws of the
market. The further realization of the real epistemologi-
cal status of those “laws” was itself a collective social
project. .

In order for me to “understand” the “discoveries” of
classical economics, I must conceive of society in the way
that the classical economists did. Otherwise, I wou}’d not
suppose that they were describing the “real world.” And
since society, unlike nature, is not an independently
existing object—since, indeed, each of us at one and the
same time develops a coherent personality by internaliz-
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ing a social conception of social reality and then sustains
(or alters) that social reality by expressing that social con-
ception in social interactions—it follows that I believe an
economic theory to be knowledge of society only insofar
as it expresses the conception of social reality that corre-
sponds to my, and my society’s, stage of development in
the progressive overcoming of collective false conscious-
ness.

An analogous argument could be made with regard to
general knowledge of nature. I cannot be genuinely neu-
tral as between a scientific and an animistic conception of
the natural world. I do not mean by this merely that the
two conceptions of nature are incompatible, so that a ra-
tional man would recognize the necessity of choosing be-
tween them. I mean rather that the scientific and
animistic orientations toward nature are incompatible
ways of knowing and being, so that no one could
genuinely engage in a rational deliberation concerning
which of them to select. (It is just this sort of point that
Kierkegaard makes with such brilliant satirical force in
his attacks on the “objective” approach to religious faith.)

Since I have distinguished so sharply between the ob-
jects of natural science and the “objects” of social sci-
ence, it might be supposed that I am denying objective,
or scientific, cognitive status to beliefs about society. Not
at all. Just as I am sure that the scientific approach to na-
ture is superior to the animistic, so I am confident that
scientific history is superior to anecdote, that classical
economics was an advance over the medieval theory of
the just price, and that the sociology of knowledge is, so
far as it has thus far gone, a victory for the human intel-
lect in the battle for knowledge. But whereas natural
knowledge is atemporal, social knowledge is historical,
self-reflective, and constitutive as well as descriptive.

These remarks, to be sure, are quite general and
speculative, but if they have merit, then they call
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into question Rawls’s description of the knowledge-

conditions of the original position. I take it as obvious

that the parties in the original position are rational, secu-

lar, scientific men and women. That fact must be known

to them, for it follows from the way they analyze prob-

lems of choice and reason about alternatives. Although

Rawls makes much of religious toleration and says that it
is open in the original position whether the parties have
religious beliefs, and if so what they are, that is merely a
concession to the liberal tradition of pluralism. If a party
in the original position knows that he has a rational plan
of life, then he knows that he is not Sgren Kierkegaard or
Moses or St. Paul, though he may very possibly be Karl
Marx or Ramses or Caesar Augustus. By the same token,
if the “general facts of human society” include an aware-
ness of the ideological character of classical economic
theory, then a party in the original position can infer that
he must live in a society that has advanced beyond' the
stages of hunting and gathering and primi.tive. agr1c1'11-
ture, beyond the early stages of the rationalization of in-
dustrial production, past even the early stages of the
formation of a capitalist economy. He will know that .hIS
society has reached or passed a stage at which there is a
functional separation and institutionalization of the proc-
esses of knowledge acquisition and development, glong
with a conflict between classes in which the dominant
class enlists the services of an intelligentsia to generate a
rationalization for what is, but is not yet perceived by all
members of the society as, an unjust division of. income
and wealth. He will know that his own society has
reached this stage, and not merely that some human so-
ciety in the past has acquired such knowledgfz, becagsale
the knowledge claims advanced by the ldeOIQgIC

analysis of economic theory will not appear to hlm as
plausible or comprehensible claims about human' society
unless his own society has progressed to a certain stage
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in the progressive demystification of social relationships.

The previous paragraphs are clearly assertions rather
than proofs. But they are by no means idiosyncratic or
novel assertions. They represent, more or less accu-
rately, one dominant tradition in the social theory of the
past century and a half. Rawls’s easy assumptions about
the knowledge-conditions of the original position merely
ignore the arguments and analyses of this tradition in
favor of an older, and I believe less subtle and defensible
tradition. At the very least, I suggest, one cannot accept
the veil of ignorance and the original position as plausi-
ble analytic constructions, for the purpose of explicating
and defending a theory of justice, until one has settled
this epistemological dispute concerning the nature of our
knowledge of society.

An analogous problem is posed by the concept of a
well-ordered society, which we have already looked at
briefly. The distinctive mark of a well-ordered society is
publicity—"everyone accepts and knows that the others
accept the same principles of justice” (5). Rawls states
that he intends to limit his discussion to “the principles
of justice that would regulate a well-ordered society” (8).
He describes this as a decision to deal with “strict com-
pliance as opposed to partial compliance theory,” which
seems to imply that the difference between a well-
ordered and a non-well-ordered society lies in the de-
gree to which individuals know, abide by, and know that
others abide by, the principles of justice. In subsequent
chapters, Rawls treats it as an open question whether a
society governed in a well-ordered manner by his two
principles of justice will have a socialist or a capitalist
economy. But suppose that Marx is correct about the re-
lationship between systematic class-exploitation and the
existence of false consciousness and ideology in a society
(as I suspect in some sense he is). Suppose that the pri-
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vate ownership and control of the means of production,
and production for profit rather than for need, are so-
cially insupportable without widespread, systemaFlc
misconceptions about the real nature of economic,
power, and political relationships. Then it v.vould in prin-
ciple be impossible for a well-ordered soiczlety to hagf a
capitalist economic structure, for by the time the pu ic-
ity conditions required by the concept of well-ordering
had been achieved—indeed, before they had been f.ully )
achieved—a revolutionary change in thle social relation-
ships of production would have taken place.

gnce pagain, I hasten to acknowledge that Idhalvei
merely suggested a possibility rather thap arguek,de
alone proved, a case. Buteven this suggestion, ba{% e a:z
it is by a century of impressive social theory, su cesd X
show that Rawls has packed extremely pow.erful‘, anh'
venture to say ideologically biased, assumptions 1nto.1 1sf
characterization of the original position under the veil 0
lgn\’(\)]rlilgrfe\;ve turn to Rawls’s assertion that the parties In
w the “laws of human psy-
chology,” we encounter analogous methOdg'lf(})iglcﬁl aﬁ:i
epistemological problems.?® Here, too, the di (;uh yman
in Rawls’s easy assumption that kno.wle('lge 0 t'(ﬁl "
personality, like knowledge of bodles in mo 1Ch, -
atemporal and impersonal. I realize that sor;le 51.11 >
sumption is widely shared by many schools o iotchlzt }i)t };S
chology and personality theory, but I sugg((elsthose xe
quite emphatically not shared by Frel'ld and -
have followed him in the psychoana’llytlC tradlthIl(;e agali)n
pealing to Freud’s methods and in51g'hts, I am.oilenectua1
in the position merely of expressing my

we whatever coherence and C(?-
Professor Cynthia

the original position kno

35 The following several pages © °
gency they may possess to the help of my wile,

Griffin Wolff.
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commitments and preferences. I must ask the reader to
consider these remarks for what they are, and to consult
his own convictions in these matters.

The key to Freud’s work, I take it, is his discovery of
the unconscious, Simplifying considerably, we may say
that our minds are always working at two levels, the con-
scious and the unconscious. Each of us apprehends and

responds to cues, or messages from others at both levels;
and each of us communicat

es with others consciously
and unconsciously.

Through the dynamic processes of
projection, transference, displacement, and repression,
and through the deployment of elaborately self-
deceptive defenses, we transform, hide, or deny painful,
or shameful, or dangerous desires, thoughts, and feel-
ings. No account of human experience and behavior
could be adequate without the acknowledgment of this
rich complexity of the conscious and the unconscious.

Now, the psychoanalyst in treating a patient responds
to him emotionally—responds as a human being—in ad-
dition to observing him clinically. The psychoanalyst
uses his spontaneous emotiona] responses as clues to the
latent communicationg from the patient’s unconscious. If
the psychoanalyst denies or represses his own emotional
responses in the interest of scientific objectivity or clini-
cal impersonality, he deprives himself of an indispensa-
ble tool of investigation and interpretation.

Even more significantly, however, as later psycho-
analysts came to realize, a process of “counter-trans-
ference” takes place in the therapeutic situation. Not
only does the patient, in a successful therapy, transfer
his fantasies to the analyst, but the analyst himself expe-
riences a reciprocal transference of his own fantasies
(which he, as 2 human being, must also harbor in his un-

conscious). Here, again, the way to insight and under-

GENERAL FACTS ABOUT SOCIETY

Thus far, one might suppose that Rawls coul.d ea§1ly
accept everything I have said, assuming that he l}f 8;; 1m}
pressed as I am with the insigh?s' and Tneth ods (;_
psychoanalysis. For it is only as .partlclpant's }in't e‘ otrilcgu _
nal position that the parties are ignorant of ; ellr par o
lar personalities and life histories. It is per ectly con "
tent with Rawls’s theory to assert that their acqu’l’sgllon. :
a knowledge of the “laws of human I.)sycholol%y 1as E_
volved them personally and directly in self-re ect1.veth'
teractions with other human beings. Bl.lt to ?rglllle}in | llf
way would be to assume that once an individual has a )
rived at an understanding of a particular persoEt orel(;_
emotional pathology in general, }'1e can brackfetb'lsC tsive
knowledge in order to leave standing a body o ot fle Con:
impersonal scientific knowledge. 1 suggest, to Eition
trary, that knowledge arrived at thro?gh a recog Ction;
acceptance, and transcendence of one’s own projec ons
and transferences carries with it the mark of 1ts'0r1%1nf.n_
young analyst’s understanding of an old patlf?;lt sdiger
tasies, defenses, and emotions will necessarll1 y diter
from the understanding—quite possibly fiqua )1; t Is;le
peutically successful—of an elderly ana ystf. oy mae
analyst will have a different understapdlnfg 0 he emo-
tional significance of pregnancy and b1rtITffr0mt fomale
analyst. And—though age and sex are d} eren ine
from color as differentiators of hun.lan bemgsd—lrslt(;;lding
ciety a black analyst will have a different unh f:r tanding
of the emotional significance of race from a wd i et d)t/he

I am not asserting that only the old can un elzrs ::Ilomen
old, only men can understand men, b(l)n l}(fs e
women, only whites whites, and only aCdS e
Rather, I am saying that each of us understanr el
either informally in our day-to-day cont.ac'ts, 0 ey
as trained therapists, through the mediation o our owh
fundamental emotional composition. Hence, t(})1u now
edge bears the mark of the knower as'well as the ko
the known. To assert that the parties in the original p
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tion will know the laws of human psychology without
knowing who they are, and whether they are old or
young, male or female, white or black, homosexual or
heterosexual, is to say that they will actually understand
the laws of human psychology, not merely that they will
mou.th certain empty phrases. And that, I suggest, is not
fé)csslble, if Freud and the psychoanalytic tradition is cor-

'I;hese remarks about the “general facts of human soci-
ety constitute an extended complaint that Rawls has
neglected Marx and F reud. Libraries have been written
about each of these figures and the intellectual traditions
they began. My own intellectual commitment, obvi-
ously, is to those traditions, and I hope that reade,rs who
share my inclinations will agree that Rawls has failed to

struction, designed to capture the essential features of

deliberative rationali ;
ality, which ru]
ab initio. es out Freud and Marx
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XIV

Primary Goods and Life-Plans3®

IN addition to their knowledge of the general facts of
human society and the particular fact that their so-
ciety exhibits the circumstances of justice, the parties in
the original position are said to know that as rational
human beings they have coherent, integrated plans of
life. Furthermore, although they do not know the details
of those plans, they do know that the plans require cer-
tain sorts of goods for their satisfactory completion.
These “primary goods” are such that each party, in ig-
norance of the details of his plan of life, knows that he
prefers more of them rather than less. As we have seen,
these assumptions, abstract though they may appear,
carry a good deal of substantive weight—or, perhaps
more accurately, place extremely narrow substantive
constraints on the choice problem confronting the par-
ties in the original position.

In the first formulation of the theory of primary goods,
Rawls identifies them as falling into the general
categories of “rights and liberties, opportunities and
powers, income and wealth” (92). Subsequently, he re-
vises this account to give priority to rights and liberties,
and he somewhat alters both the wording and the in-
terpretation of the two principles to give expression to
this ordering. I have already dealt with the priority of
liberty in Part Two. At this point, therefore, let us focus
our attention on the notion of a plan of life and its re-

% With this section, see especially Michael Teitelman, “The
Limits of Individualism,” J. Phil., 69 (1972), and Rawls’s reply to that
and other criticisms in “Fairness to Goodness,” Phil. Review (1975),
Pp. 536-54,
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quirement of “opportunities and powers, income and
wealth.”

First of all, I propose to set aside any objections to
Rawls’s theory based on the possibility of ascetic or
quasi-religious plans of life. To be sure, if a man has
taken as his motto Thoreau’s injunction to “Sim-
plify, simplify” then beyond a very modest level he will
not have positive marginal utility for primary goods
(leaving aside rights and liberties, and “a sense of one’s
own worth”). But if the worst that can be said of justice
as fairness is that it misses the peculiar appeal of asceti-
cism, then Rawls will have very little to worry about. Be-
sides, ascetics ought not to concern themselves with
consideration of distributive justice, particularly if they
are not envious.

But although it is acceptable to assume that every ra-
tional man will want more of any primary good rather
than less, it is not so clear that rational men of differing
life-plan persuasions will exhibit even a rough agree-
ment on the proper way to rank or order differing bun-
dles of disparate primary goods. Rawls for the most part
finesses this problem by referring to “an index of pri-
mary goods.” However, save for the not very useful
unanimity quasi-ordering rule, there are no obvious
ways of establishing such an index. “Income and wealth”
seem easy enough, since in a market economy the price
system will serve as an indexing mechanism, but how are
we to factor in “opportunities and powers?”’37 This is by
no means a trivial matter, as we can see by imagining
how differing life-plans would call forth incompatible
weightings or indexings of primary goods.

37 I . ;
For some illuminating remarks on the indexing problem, as well
as an important discussion of the maximin rule, see Kenneth Arrow,

“Some Ordinalist-Utilitarian Notes on Rawls’ Theory of Justice,” in
J. Phil., 70 (1973), pp. 24563,
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Compare two hypothetical “representative men. Thef
first seeks to maximize his acquisition and er.ljoym'ent‘ o
consumer goods, even at the price of.a certain art.lﬁc1al-
ity and standardization of life experiences. He is }:)rg-
pared to accept rather strict labor discipline on Fhe job,
to work long hours, and to adjust his consumption pat-
terns to the ever-changing array of goods offered for sale.
The second values flexibility and independence on the
job, and a more “natural” style of consumption, based é)n
a relatively limited, but stable, market o.f familiar goods.
Both individuals have rational plans of life, but their 11n};
dexing of bundles of opporléuriities and powers, wealt

income, will diverge widely.

anIdf an(s:ociety contains %wo very large groups of pers.otriz
whose plans of life exhibit roughly Fhe.charactir(lise i
shapes of the plans sketched here, thelr'dlfferent mtin
ing of primary goods will be translat.ed into Fom;glle regl;,
and quite possibly incompatible, SOClE'il p011c1es.d e; thz
choosing to maximize the index of primary go}:) $0 o
least advantaged representative person in the soc }j
will not solve the indexing problem. Quite to tl}e con
trary, it will pose it in a way that a rule of maximizing
income and wealth alone will not. Rawls, on occascllon,
seeks to avoid this problem, which he very well un er:
stands, by suggesting that the distril?utlon of 'n}(:ntl}?;)tnzf
tary primary goods tends to vary dlrect!y wit that o
income and wealth. But he offers no ev1den‘ce‘ or hl
claim, and it does seem to me that there is a limit to‘t e
numl;er of ad hoc assumptions one can incorp(?rat.eﬁmt(z
a formal model designed to generate a significan
theorem.38 o

Here, as in so many other places, we see Bawlli s Ol;tg};
inal conception of the choice problem operating bene i
the surface of his much more elaborate final theory.

38 See Barber, “Justifying Justice,” p. 303.
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its simplest (and most elegant) form, the choice problem
was a problem of pure income distribution. The good be-
ing distributed was measurable, divisible, transferable,
and hence manageable by the formal model of a bar-
gaining game. But in response to criticisms, difficulties,
and implausibilities, Rawls enriches his portrait of the
choice problem until it becomes thoroughly unmanage-
able. It is difficult enough for a single individual with a
rational plan of life to index a heterogeneous bundle of
primary goods so as to compare it with other bundles,
especially if he is not permitted to take the easy way out
by merely “expressing” an unreasoned and inexplicable
“preference.” But to define, even in the roughest way,
an indexing procedure that is to be neutral as among al-
ternative plans of life is, T suggest, simply impossible.
Any attempt must inevitably make some substantive ap-
peal to one sort of life-plan (or perhaps, one class of sorts
of life-plans) and hence build normative or cultural
biases into what is intended as a value-neutral proce-
dure.

As T have remarked, Rawls’s conception of a rational
plan of life is in a long and honorable philosophical tradi-
tion. His summary statement of the conception is as
clear as one could ask: '

The main idea is that a person’s good is determined by

what is for him the most rational long-term plan of life

given reasonably favorable circumstances. A man is
happy when he is more or less successfully in the way of
carrying out this plan. To put it briefly, the good is the
satistaction of rational desire. We are to suppose, then,
that each individual has a rational plan of life drawn up
subject to the conditions that confront him. This plan is
designed to permit the harmonious satisfaction of his
interests. It schedules activities so that various desires
can be fulfilled without interference. It is arrived at by re-
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jecting other plans that are either less likely to succee.d or

do not provide for such an inclusive attainment of aims.

Given the alternatives available, a rational plan is one

which cannot be improved upon; there is no other plan

which, taking everything into account, would be prefer-

able. [92-93]. .
There are two difficulties with this notion of aplan (.)f l.1fe,
both of which seem to me to detract from the plaus1b111t}/
and universal acceptability of Rawls’s theory. The first is
that the conception is excessively culture-boupd, so that
it builds into the supposedly formal constraints of the
original position certain unexpressed éssumptlor?s that
give ideological expression to a particular somo-e(aicq-‘
nomic configuration and set of interests; the secon 15f
that, as Rawls conceives it, the ideal of a rational plan o
life conflicts with the organic, developmental character
of a healthy human personality. ‘ o

Consider first the sort of human society 1n VV‘hICh it
would be materially possible to formula'te and hve‘ oui
something answering to Rawls’s description of a rat1on;1
plan of life. The society would have to be extremely
stable—not in its possession and recogm.tlon ofa cogf:ep-
tion of justice, but simply in the continuity and pre IC.ta-
bility of career lines, marriage practices, ch.lld—reaflr;g
arrangements, and so forth. Ina rapidly changing socie yf
or one whose future was materially unsettled, p]an§ 0
life would collapse into contingency plans or even 1r;to
rules of thumb about holding oneself at the ready for
whatever might come.

Even withgin 4 settled and stable society, t.he. so;t t}?f
plan of life Rawls describes is more charac'terlstlc o E
professional middle classes than of working-class me
and women. In modern America, for example', dO(.)tOI‘S
tend to remain doctors throughout their working lives,
and professors tend to remain professors; but the aver-
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age worker can expect to hold jobs falling into many en-
tirely different categories in the course of a working life.
Now Rawls knows this, of course, and his discussion is
punctuated by qualifications, caveats, and acknowledg-
ments of the uncertainty of human existence. Faced with
the facts of average job change, for example, a young
American might conclude that a general liberal educa-
tion, suited to the demands of flexibility and repeated
“retooling,” would be, “taking everything into account,”
the most rational first stage of a plan of life.

But there comes a point at which qualifications dis-
solve the coherence of a conception. If we stand back a
bit from the fretwork of Rawls’s sometimes overly pro-
tective language and attempt to form an image of the sort
of person who would fit his descriptions, there comes
into view quite clearly a professional man (the book is
rather heavily laden with male-oriented language),
launched upon a career, living in a stable political, so-
cial, and economic environment, in which reasoned de-
cisions can be made about such long-term matters as life
insurance, residential location, schooling for the chil-
dren, and retirement. The temporal orientation is essen-
tially toward the future rather than toward the past, but
toward the future as a whole, not toward some particular
dramatic or ecstatic moment in the future. In short, what
we see is exactly what Karl Mannheim characterized, in
his brilliant discussion of the ideological structure of
time-consciousness, as the liberal-
mentality, 39

The second problem is that, like all
conception of rational plans of life is a mi
of the reality of human experience, not
sentation of one special style of hu

humanitarian utopian

ideologies, this
srepresentation
a correct repre-
man experience.

3 Karl Mannheim, [ deology and Utopia, Part IV.
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Hence, over and above the fact that it is special rather
than general, it is also distorted rather than accurate?.
The model of rationality being invoked here b'y R'aw.vls 151
amodel appropriate to a firm rather than to an individua
human being. In a sense, Rawls adapts t9 his own uses a
mode of argument deployed by Plato in the Gorgias.
Plato begins with the ordinary notion of a t‘t‘zchr.le:, or
“art,” and the condition, or “virtue,” of the “artist in
virtue of which he can perform well his proper fUIIICtIOIl
as an artist. He then asks what the proper fu.nctl,(’)n or
techné of the soul is, concludes that it is "to !1ve, and
infers that there must be some healthy condition of the
soul, some virtue, that enables it to live well—that is, tlo
perform its proper function appropriatetly. S‘o too, P\aw;
begins with the notion of prudential ratlonah.ty appropr
ate to economic activity, and with the associated notlc;in
that a rational firm will have a long-run plan of profit
maximization, rather than merely a settlec.l .tendency t‘z
seize whatever profit-making oppo'rtumtles‘ p}e{s?_
themselves each day. Employing as his analysis o l1)n eln
vidual rationality those formal model.s that‘ lllaveRe;V "
developed in the theory of economic activity, aOfa
treats the living of a life as analogous to the d1rect1n% ot
firm. A rationally lived life will be g1.11ded by.a o eg11
range plan, and a life, like a firm, will be (}llomgav,\iof
when the plan is “more or less successfully in the way
being carried out. .

Thgere are, of course, problems with thej* econormt; ?};
tion of a rational plan of profit-maximization, on€ F the
knottiest of which is the question of the length 0 tHE
over which results are to be summed in calculatll)ng t e:
returns. It is not surprising, in light of these ofseﬁvils
tions, that Rawls treats the relationship betwe(?n athe
and sons as somehow inextricably b01.1nd up with an ap-
propriate choice of a social rate of savings.
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But the living of a life is not at all like the managing of
a firm. A firm is a legal person, but not an organic, natu-
ral, living creature. A human being has an infancy, a
childhood, an adolescence, a young adulthood, a mature
adulthood, and an old age. What is “rational” at one
stage in the life cycle is irrational, unhealthy, at another.
It is fitting that a young man or woman should dream
dreams of great achievement, of limitless futures, of time
without end. In a man or woman of mature years, the
very same dreams are a flight from reality, a truth-
denying fantasy. An adolescent who formulates a life-
plan, complete with sinking funds, contingency allow-
ances, and a persistent concern for a solid pension plan,
will almost certainly miss much of the joy and satisfaction
that life holds out for us. When I read that Immanuel
Kant twice took so long to calculate the benefits and
burdens of marriage that the object of his possible affec-
tions made other marital arrangements, I do not judge
that he was rationally pursuing a prudent life-plan; 1
conclude that he was not the marrying kind, and that he
was obviously better off a bachelor.

Michael Oakeshott, the distingnished English con-
servative political philosopher, has perfectly captured
the bizarre notion of “reason” underlying the notion of a
rational plan of life in his coruscating essay, “Rationalism
in Politics.” The following lines say, better than I am
able, what is wrong with Rawls’s conception:

[TThe mind of the Rationalist . . . impresses us as, at best,
a finely-tempered, neutral instrument, as a well-trained
rather than as an educated mind. Intellectually, his ambi-
tion is not so much to share the experience of the race as
to be demonstrably a self-made man. And this gives to his
intellectual and practical activities an almost preter-
natural deliberateness and self-consciousness, depriving
them of any element of passivity, removing from them all
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sense of rhythm and continuity and dissolving them into a
succession of climacterics, each to be surmounted by a
tour de raison. His mind has no atmosphere, no changes
of season and temperature; his intellectual proc.esses, SO
far as possible, are insulated from all externél mﬂuen;:le
and go on in a void. . . . Withan almost poetic fancy,b e
ay as if it were his first, and he be-
1,40

strives to live each d
lieves that to form a habit is to fai
characterization of the

think of no more perfect :
rtos in | or of a less persuasive

parties in the original position, N
portrait of true rationality.

s - 2),
10 Michael Oakeshott, Rationalism in Politics (Basic Books, 1962)

pp- 2-3.
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XV

A Formal Analysis of the Bargaining Game

ONCE again, it will prove useful to creep up on the
problem by stages. First we shall analyze the
game described by Rawls in the first version of his
theory, as set forth in “Justice as Fairness.” Then we
shall briefly take account of a qualification, added by
Rawls in that essay, that alters the game but does not
significantly alter our analysis. Third, we shall lower the
veil of ignorance and reconstruct the game accordingly,
leaving to one side, however, the special problems
raised by the fact that the players under the veil do not
know where in time or space they are. Once we are clear
about that form of the game, we will complicate things to
take account of this last bit of original-position ignorance,
and then see what we have come up with in the way of a
bargaining game.

With the structure of the game clarified, we can then
confront Rawls’s complex and controversial use of the
maximin rule of choice under uncertainty. I shall offer a
few slightly technical remarks on the subject, drawn in
part from Luce and Raiffa, John Harsanyi, and others,
intended to call that use into question. Finally, by way of

conclusion, I shall say a bit about the notion of pure pro-
cedural justice.

STRUCTURE OF THE GAME

The Game in “Justice as Fairness”

I shall assume, for the sake of simplicity, that Rawls’s
bargaining game is to be construed as a non-cooperative
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e 4l
game, in which there is no preplay commum}g:;clct}llo:(;n-
Fach player is thus permitted just one Tno.vel, WOf h oo
sists of writing his proposal for' the' prm(;lﬁ) esefe rjee o
on a piece of paper and handing it to the rt ore s‘hall
order to make standard game Fheory rele‘éé};}l‘e; e
suppose that there are only finitely many 1Ch b
ciples that can be proposed and that eath I;l)has -
handed a list of them, n in all. Each playerf the et
n + 1 strategies: he can write do.wn any (})) | i et
ples on the list, or he can leave his paper ar; ‘Of he &
alternative is equivalent to optirll)g éz; Tze state
that prevailed before the game DESaT: .
AsI;uming that there are only ﬁnltﬂydfgz?gnf};}’;bi_
say m, it follows that there are (n + 1) dlt o rec,
nations of strategies that may be hande h 0 N
and each of these will, by the rules.of tl etgaase, e
sociated with an outcome. In the simplest case,

) o d two
there is only one possible prin01ple of Jusfltiitzzies o
players, each of the players will have twO(; blank), and
propose that principle or to leave hl.s pab the familiar
there will be four outcomes—thus giving us ame theory
two-by-two outcome matrix so often seen 1t grinciple will
texts. Since the rules of the game say thata pimously, the
be adopted if and only if it is Chosen-ﬁriank like Figure
outcome matrix of this simple game Wi 0

1.

in the Technical
a1 The reasons for this assumption are spelled out in

A ix to Section V. ) any strategies
p‘geﬁld?}(lis version of the game, there are exactly as many

. blank.
L. leaving the paper
for each player as there are principles plus one allowing for only a

1 {i of the cooperative version, :0s balloons as-
s?n?;{z g(Z)mrlound the circle, the number of Strféeglezee Luce an

tronomically. For a formal definition of i SEaall r%z)/; try to take ac-
Raiffa, Games and Decisions, pp- 51~52.' Swhich really does mess
count of the possibility of mixed strategies

things up horribly.
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Player 2

Principle ]  Leave Paper Blank

Principle Principle 1

t
1 is adopted State of Nature

Player 1

L
eave Paper State of Nature | State of Nature
Blank

Ficure 1

When there are two players and more available prin-
ciples, the matrix will still be two-dimensional, but it
will be bigger. With four principles, we get a five-by-five
outcome matrix looking like Figure 2. For m players, we

Player 2

Princ. 1 Princ.2 Princ.3 Princ.4 Blank

Princ. | Princ. 1| State of | State of | State of |State of
1 |adopted| Nature | Nature | Nature {Nature

Princ.| State of | Princ. 2 | State of | State of |State of
2 Nature adopted | Nature | Nature |Nature

Player Princ.| State of | State of | Princ. 3 | State of |State of
1 3 Nature | Nature adopted | Nature | Nature

Princ. | State of | State of | State of | Princ. 4 |State of

4 Nature | Nature | Nature adopted | Nature

Blank State of | State of | State of | State of |State of
Nature | Nature | Nature | Nature |Nature

Frcure 2

A FORMAL ANALYSIS

will require an m-dimensional array, each.ed.ge tohfevs;};i(;};
will be n + 1 terms in length. All the entries 1nh e array
will read “State of Nature~ except for those tha corre.
spond to unanimous coordination on one Or arllodiStirlCt
the n available principles. There are thus n + distine)
outcomes, and a little geometric imagination W1 e
that they form a diagonal of the m—dlments}ion:lt
running, so to speak, from northwest to 50111 ) eetlhe. value
The next step is for each player to calculate e value
to himself of each possible outcome, SO t}'lath wset(}:1 in corv
struct a “payoff matrix.” The payoff matrix te}ll e e
structure as the outcome matrix, but where e O prinet
matrix lists an outcome (“Principle 1 ad((;pte forth) o
ple 9 adopted,” “State of Nature, an lzoof nun,}bers
payoff matrix will list an ordered m-tup o et
representing the value to each of the m piay

outcome. mabl

To begin with, each player presui hich he found
value he places on the state of natpr.e inw o he fill
himself before entering the bargaining gacrille> b or also
in that value wherever appropriate. Ead b O}Ille is al-
knows each other player’s evaluations, an tllllose are all
lowed to misrepresent his prefereHCES 5et?c assump-
wildly implausible, standard T, }t eOit comes to fill-
tions). But things get more difficult when

e l l re S.
-Il tlle V (S e - -0r1-nal u Outcome

ly
. form an extreme
What each player must do is to perto n which he

o1 i
complicated calculation of eXPeCted-u}:lhtZ(’)ciated distri-
estimates the system of practices with a3

N iety if it is
bution that is likely to come about in hls.(;:r(:tc;o};l; esti-
governed by the principle under consl

. ious repre-
mates the probabilities that he will fill t}llet;/: 316 value to
sentative positions in that systemm; Calcqtabl discounted
him of occupying those positions, suitably
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by their probabilities; and finally, given such uncertain-
ties of life as unemployment, industria] injuries, etc.,
makes one grand summation of all the possible outcomes
multiplied by their values and discounted by their prob-
abilities. That number he plugs into his slot in the ap-
propriate m-tuple. He does this for each principle, and
once again we assume that he knows, or is told, the value
that each player puts into eac
made his calculations and everyone has a correct, fully-
filled-in payoff matrix next to the list of available princi-
ples and his ballot, we are ready to play the game.43

At this point, Rawls proposes that each player choose a
strategy by means of the maximin rule. This rule is usu-
ally explained in connection with two-person games that
can be represented graphically by a two-dimensional

array of rows and columns, One can then talk about the
“minimum entry in a row”

column,” and so forth. In a
the payoffs are represented
and the outcomes correspon

or the “maximum entry in a
1 m-person game, however,
by an m-dimensional array,

ding to a particular strategy
choice by one player consist of an (m — 1)-dimensional

array, not of a row or column. (A row, of course, is sim-
ply a one-dimensional array, which is to say a [2 — 1]-

dimensional array.) At the risk of compounding confu-
sion, I shall speak i

however, wil] all b
dimensional matrices,

At any rate, a Player first examines the (m — 1)-di-
mensional array that represents all of the different

43 Nothing has been said about the interpersonal comparability of
the numbers in the payoff matrix, but in view of the process by which
they are derived_ it i clear that they are cardinally significant. These
issues do not play a role in our discussion, however, until later in this
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payoffs he might get as a result of adopting a p?lrt)lcgfé
strategy (depending on what the other playe'rs' }(1)., &
he locates the smallest payoff in the array. This 1}5l is tsh :
curity level.” Were he to choose that strategy, that }:s N
worst that could happen to him. He then lf)oks a(; t (laesc .
curity level of each strategy avajlable to hllm illn tsre:l -
the strategy with the highest security leve ——ft es oy
with the maximum minimum payoff. In per Ormldnlg "
calculation, he ignores all the other payoffs, regkar essat-
their magnitude and cilistrilbllltli%n. gleoz}lsgtgl;r eIs)lgyers’
stimate the likelihoo : vers

ZEEEZS.t(}f ethere are several strategies with theu 5a122
maximum security level, and if none of thelr.l ianown
eliminated from consideration by virtge of whe;t is tn v
as “weak domination,”44 then the entlre'set odstt}za Efor-
with the maximum security level is c'on51dere1 \ e) o
rect” choice for the player, and he simply selects on
random. o .

In the particular game we are consm}ermg, 2;;;13}:;;;
payoff will be the same for every entry in afglvt?1 ' Sa\,/e
(namely, the value he places on the state o niprinéip]e]’
for the entry corresponding to t}'le. (')u‘tcomhe, Lnineipie]
adopted.” There are three po,551b111t1es:'t e f:e “I,)()rth -
principle j may, by the player's calculatl(})]n, owonhte
him more than the state of nature, less t fan the state of
nature, or the same amount as the state o }1]1a urth.a [ithe
adoption of principle j is worth more to thmtl —
state of nature, then his security lgve! for : -z? ey
be his state of nature value. If principle j is wi

. » if the first pays at least

%4 One strategy “weakly dominates” another if t ose, and

as well as the sizond no matter what the Ot,her p;iiircs)t;l}:; players.

actually pays better for at least one of the C.homes-lo ble to him, he will

Obviously if a player has two such strategies avgl aalt loust as well for
never choose the second, since the first must do

him and may do better.
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same to him as the state of nature, the state of nature
value will be his security level. But if principle j is worth
less to him than the state of nature, then that smaller
value will be his security level.

Now consider: one array, that corresponding to the
state of nature option, must have the state of nature
value as its security level. What is more, no array can
have more than the state of nature value as its security
level, inasmuch as every array has many state of nature
entries. Therefore, the maximum security level of the
matrix, for each player, is the state of nature level. There
is just one, and only one, set of circumstances under
which a rational player, choosing his strategy by the max-
imin rule, can be counted on to select the difference
principle as his strategy. If every other principle offers
the player a lower payoff, if adopted, than the state of
nature, and the difference principle offers him more than
the state of nature, then he will choose the difference
principle. Security level considerations will eliminate all
strategies save the difference principle and the state of
nature option, and weak dominance considerations will
eliminate the state of nature option. But if there are as
many as two principles (taking into account transfer
payments and compensations) that, if adopted, offer him
more than the state of nature, then maximin will instruct
him to randomize over the set of such principles, and
with m players randomizing in this way, the probability
of coordination will be extremely small.

There is no way of judging, in general, whether there
will be any, or many, principles whose adoption offers a
given player more than what he can get from a state of
nature, but I think it is fair to say that Rawls thinks there

will be at least several, and, if that is the case, then his
theorem is invalid.
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The Game in “Justice as Fairness
with Pessimism Added

Thus far, we have been analyzing the first fo?m of
Rawls’s model on the assumption that players fill in tllle
payoff matrix by carrying out expec,t,ed utility calcu ?(—)
tions. But in “Justice as Fairness, Rawls se(}elms °
suggest that they proceed in a different, and mlécb m(t)}ze
pessimistic, manner. The principle§ propOS((; ywith
players “will express the conditions in accordance o
which each is the least unwilling to have his interes
limited in the design of practices, given the compettlng
interests of the other, on the supposition that the'ln' er-
ests of others will be limited likewise. The restrictions
which would so arise might be thought of as those & P&
son would keep in mind if he were d.e51gr'11ng1 a p”réz‘iés_
in which his enemy were to assign him his place
39). « i11-

2[‘he language, in particular thf3 phras'e leasf)slil\’;gua
ing,” suggests that Rawls concelves this [;rop et
form of maximin, but in fact itisa proposal Ort(;(i)x ot a
ing the payoff matrix from the outcomhe ma oﬂ"’ trix
proposal for choosing a strategy once t € pa}};ave been
has been completed. Since no assufﬂ'PthnS tions, this
made about the various players’ utility func 10{{ H,latrix
new constraint will not suffice to make th; payt(l)le size of
symmetric. 45 It will, for some players. rg uie (roughly,
the set of strategies over which they ran Omll talents, or
it reduces the set, for a player whose ngtura the vari’ouS
whatever, give him promising r?SUHS torr::onstruct the
expected utility calculations carried Ou}t)1 Om o ins un-
payoff matrix); but the shape of thf pro ef maximin, first
changed. Not even a double application © ings of identical

45 That is, the m-tuples will not, in general, be string

numbers.
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in the construction of the payoff matrix and then in the

choice of strategy, will produce the “solution” Rawls
seeks.

The Game under the Veil of Ignorance:
First Approximation

When the veil of ignorance is lowered, the game
changes in a number of extremely important ways.
Players no longer know who they are, where in historical
time or space they or their societies are located, what
their utility functions are, or even how many players
there are at any one moment in real time. Under the cir-
cumstances it becomes; to put it mildly, a trifle difficult
to construct a payoff matrix. There is, however, one
compensating gain, which Rawls makes much of: leaving
aside such sophistications as chance or random elements
in the determination of payoff values, the players’ igno-
rance destroys any grounds on which they could assign
different values to a given outcome. As a consequence,
the payoff matrix, when it is constructed, should be
symmeltric.

The players as yet have no idea what they want, and
hence no way of knowing how well or badly various
states of affairs will satisfy them. Rawls therefore as-
sumes that all players have a “plan of life”; that some
identifiable subset of the distributable things in a society
is especially helpful in pursuing any rational plan of life
one might adopt, and hence can be called “primary
goods”; that no other distributable things are terribly
important to any rational plan of life, so that a player’s
utility will depend solely on what he gets of those pri-
mary goods; and, of course, that all players want more
primary goods rather than less, so that they have positive
marginal utility (over some realistic interval) for a suita-
ble index of primary goods. The ignorance conditions
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also require, as a highly significant simplification, tha.t fill
players be imagined to have identically the same utility
function.

The first problem in the construction of the payoff
matrix is the selection of a value for the state of nature
outcomes. Even though the players are assumeq to .hve,,’
prior to the bargain, under the “conditions of justice,
one of which is a rough equality in power, we must as-
sume that there is a very significant difference betweten
the condition of the worst-off and best-off representative
individuals in the state of nature. The tenor of Bawls s
reasoning makes it clear that there are only two possible
values for the state of nature entries: either that of the
worst-off individual in the state of nature or thaf of the
best-off.46 At this point, we are assuming,' pr(?vismnally,
that the players know what society they live in, but not
who in the society they are. States of nature, we must
recall, are not loin-cloth jungle romps, or wars of .all
against all, but simply social situations in which no prin-
ciples of justice have been agreed upon. -

Now, the idea underlying Rawls’s argumept is that
players in the bargaining game must be cau'tlous, T?}(l)n-
servative, even pessimistic in their calculanons: ey
must not rush headlong into an agreement they will latefrf
regret. If a player assumes that he is one of the wor§t-(i
persons in his state of nature, then he will be ‘exlcesm}\lle y
eager to conclude a bargain, for any pr1n01phe w (})lsti
adoption promises the worst-off person rr.lore than v&; . je
the worst-off gets in the state of nature will be.attra](; 1h
to him. When he regains full knowledge of himself, he

46 Some kind of averaging might seem attra'ctive as cor.npro(?:rset:(,)
but once Rawls permits his players to engage in averaglgg mt (;r or ¢
arrive at a value for the state of nature, he will be har pu o d y
them the same device in evaluating the payoffs for the var;:)us ﬁ)r;nm—
ples, and that way lies utilitarianism and heaven knows what else.
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may find that he was not one of the worst off in the state
of nature, and that his agreement has actually lowered
his payoff. So pessimism tells him to assume that he is
best off in the state of nature. The same pessimism, of
course, also tells him to assume that he will be worst off
under the operation of the principles agreed upon. So it
would appear that the following simple set of rules cap-
tures Rawls’s conception of the rational way to construct
the payoff matrix:

1. To each state of nature outcome, assign the value of
that state of nature to the best-off representative individ-
ual in it.

2. To each adoption-of-a-principle outcome, assign
the value of the adoption of that principle to the worst-
off representative individual under it.

There is only one problem with this proposal. If we as-
sume, as seems reasonable, that the worst-off represent-
ative individual under any of the proposed principles
will not be as well off as the best-off representative indi-
vidual in the state of nature (there are, after all, limits to
the potentialities of social cooperation), then the state-
of-nature option will weakly dominate every other strat-
egy, and the outcome of the game will be a return to the
state of nature!

If players make the optimistic assumption that they
are the worst-off individuals in the state of nature, and
couple that with the pessimistic assumption that they
will be worst off under any of the principles, then we do
get a payoff matrix of some interest. The maximin rule of
choice still will not permit us to reach a determinate so-
lution, for all of the reasons analyzed above, but with a
number of further complications and assumptions, we
might actually arrive at Rawls’s difference principle. The
matrices in Figures 3, 4, and 5, for two players and two
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Player 2
Principle 1 Principle 2 Blank
Principle |, 47 10, 15 10,15
1
Player Principle 10. 15 18, 13 10,15
1 2 ’
Blank 10, 15 10, 15 10, 15

Ficure 3. THE “TRUE” MATRIX

Player 2
Principle 1 Principle 2 Blank
Principle | 1y 1 15,15 15, 15
1 2
Player Principle 15.15 13, 13 15, 15
1 2 ’
Blank 15,15 15,15 15,15

Ficure 4. TuE “PessimisTiC’ MATRIX

Player 2

Principle 1 Principle 2 Blank

Principle | 1, 1 10, 10 10, 10
1 b

Player Principle 10. 10 13,13 10, 10
1 2 ’

0

Blank 10, 10 10, 10 10,1

Ficure 5. THE “OpTIMISTIC MATRIX
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principles plus the state of nature, should make the situ-
ation clear. The numbers, as usual, are for illustration
only.

Figure 3 shows the true values, for players 1 and 2, of
the state of nature and the adoption of principles 1 and 2
(leaving to one side all questions of interpersonal com-
parisons of utility, etc.). Figure 4 is the payoff matrix that
would be constructed by adopting a pessimistic view of
the bargaining process: each player assumes that he is
best off in the state of nature and will be worst off under
any principle adopted. Quite clearly each player’s third
strategy (leave blank) weakly dominates the other two,
and the outcome will be a reversion to the state of na-
ture. Figure 5 is the payoff matrix constructed by com-
bining optimism about the bargaining process in general
(i.e., that one has a great deal to gain by the process)
with pessimism about the outcome of the process (that
one will be worst off under any set of principles
adopted). There aren’t any very good reasons for taking
this point of view, but it does yield a manageable game.
Strategies 1 and 2 weakly dominate strategy 3 for each
player, and so the game reduces to a two-by-two game.
Maximin will still give both strategies as the solution set.
But symmetry encourages us to believe that players will
cooperate on principle 2 if they are allowed to communi-
cate, or coordinate on principle 2 if they are not.

May we then conclude, at long last, that we have hit
upon a way of construing the game that yields the differ-
ence principle as its solution? Since the difference prin-
ciple, by definition, maximizes the payoff to the worst-
off representative individual (and then, lexically to each

less badly off representative individual), the entry for the
adoption of the difference

will surely
dination.

principle, given symmetry,
be the outcome either of cooperation or coor-
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Not quite. Rawls must make one more assumption be-
fore he can adopt the analysis presented he‘re (or his own
analysis, for that matter) and declare the dlfferen'ce prin-
ciple the solution to the game. The assumptl.on1 Hﬁy
seem trivial, and mentioning it may seem point ?ss.y
obstructive, but for reasons that I shall try to ?xplaln lln
Part Five, I believe that the ease with which I;‘]aw.s
makes the assumption tells us a great deal ab(‘)ut \}&;'lat is
wrong with his approach to the subject of social philoso-

hy. R
’ });rieﬂy, we must assume that when a prl(I;ClPtled llst
adopted, it is certain that the society that has a Opdethis
will come, in time, to instantiate it. He has 'shppe ;
extraordinarily powerful assumption int'o' his ?rg‘f&zﬁ_
in the very opening pages by his deﬁnltlff“ ot a vone
ordered society” as a society in which “(1) eve yrin—
accepts and knows that the others accept 't}}e 'Sa;?:ugons
ciples of justice, and (2) the basic socua nis o
generally satisfy and are generally known to satisly
principles” (p. 5, emphasis added). Joration of

Rawls is free to limit himself to a considera o O
well-ordered societies, as I have already noted, but‘ elar
not free to assume without argumeflt t‘hat any pirg:tl o
principle, such as the difference prllnCIPI‘i’ ]falc:vlvle dge of
the principle of a well-ordered society. nh 2 voci-
the basic facts of society might rev'eal that, w '(:::iple it
ety self-consciously adopts the dlﬁ‘el.‘er%ce tphrela index’ of
fails, despite its best efforts, to max1m{1fZe e tative
primary goods assigned to the wc?rst—q relf)r e adam

individual. Economists and sOClOlOgISt; (ilexpected
Smith to the present have warned us Of tde lrlnor ally ad-
consequences of the most publicly'sl.)lrlte o ilton
mirable social policies. Raise the minimuim w] s ment by
Friedman claims, and you increase unemplioy

: chniques
driving capitalists to substitute labor-saving techniq
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that were unprofitable at the lower wage. Clamp down
on the flow of heroin into the country and you touch off a
crime wave as the soaring street price pushes addicts
into ever-more violent thefts. By brushing aside such

considerations, Rawls simply denies the social nature of
society.

The Game under the Veil of Ignorance:
Second Approximation

In the official version of the original position, the
players do not even know what actual society they come
from. They have no idea what its level of technology is,
or what stage of socio-political development it has
reached. But they do know the truth of a vast number of
conditional propositions that can be imagined as having
the form: “If we are in society and economy of type ¢,
then the adoption of principle j will, assuming that the
society is well-ordered, lead to a pattern and level of dis-
tribution of primary goods, d, in which the population
will be divided into income categories, or social classes,
or representative individuals x, Yy, z, etc.” (I have already
indicated why 1 think it would be impossible for the
players to possess only information of this general sort.)
It follows that there will not be one state of nature for the
players to fall back on in the absence of agreement, but
as many different states of nature as there are different
possible social realities. And to each principle on the list
of available principles of justice there will be associated
notone outcome in the event of its adoption, but a range
of outcomes, one for each different social reality in which
it might be put into operation.

The most natural wa

y to represent this additional
compl

ication is to construct an m + 1 dimensional out-
come matrix in which “reality” is treated as the m + lst
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player.#7 We can imagine that while .eaf:h player is
selecting a strategy from among the n principles and the
state of nature option, “reality” is independ.ently 'select-
ing an actual socio-economic state of affairs in which the
principle will be put into operation. The players knO\iv
what options reality has, and they know what t'he resu tf
will be of combining any one of those options with one o

the available principles (this is what it means, I take .1t, to
know the basic facts of society, etc.). Hence they will be
able to construct the outcome matrix.

In constructing the payoff matrix, the players are ap-
parently to be extremely optimistic about the barggmu;g
game as such—which means that they are to asmfgrtlh :
each possible state of nature outcome the. value o A a
outcome to the worst-off individual under it. Noyv, ow-
ever, since we have a dimension of the matrix a'lfcf)ng
which social reality varies, there will be as many di erl-
ent such values as there are different possible social real-
ltl(;%sa‘lwls claims that it is rational for the players to be ut-
terly pessimistic (or cautious) in evaluating the ogthnizz
corresponding to the adoption of the va.rlous pr1n01p ¢
in the various possible social realities. This mea}nls assi%
ing to each such outcome the value of t‘hat 5001;11 reaolr 5);,.
as organized by the principle in question, to the Tﬁnine
off representative individual. We shall‘na}ve. to exal ne
Rawls’s reasons for proposing so pessimistic a rule
constructing the payoft matrix.

7 In standard discussions of decision P}”’Oblems “nde}ltl}?fse;t)iltngé
the extra player is referred to as “nature,” and games‘f is not the na-
called “games against nature.” In this case, hO\f'e\./er, i e
ture of nature, but the nature of society that is in ques dl D‘;Ciswns,
“reality” is a better term. Cf. Luce and Ralﬂra-’ Gamgs anncertainty is
Chapter 13, where the case of individual choice under u

discussed at length.
157



A CRITIQUE OF THE THEORY

Finally, with the payoff matrix set, Rawls asserts that
the rational rule of choice is maximin. (Since the payoff
matrix, under the veil of ignorance, is symmetric, the
choice problem is of course the same for each player.)
Now, however, maximin carries a new, and doubly pes-
simistic, signification. As a player considers each strat-
egy in turn, he examines the array of possible outcomes
compatible with that choice of strategy. There are
(n + 1) strategies available to the other (m — 1) players,
and “reality” has some enormous number, S, of possible
social states available to it, so the array will consist of
S(n + 1)™Y payoffs. But this array will not consist of a
single state-of-nature value in all places but one. The
actual distribution of values will be a bit more compli-
cated. For each one of the S states of nature, there are
(n + 1)™=Y outcomes, corresponding to all of the ways in
which them — 1 other players can choose among then +1
strategies available to them. Some of these, n in number,
will be coordinations on principles of justice, so for each
possible state of nature there will be [(n + 1™~V — n]
identical outcomes, each with a value equal to the pay-
off in that state of nature to the worst-off individual,
and n different outcomes, one for the value to the worst-
off individual under each of the n principles as it is
instantiated in that state of nature. Since there are S
states of nature (a very large number!), there will
be S[n + 1)m-v _ n] + Sn total outcomes, which,
as it should, equals S(n + 1)™-v, and there will be
§ +Sn =$(n + 1) distinct outcomes in the entire array.

When a player runs his eye over the S(n + 1)™~ 1 en-
tries corresponding to a given strategy choice, he looks
atall S(n + 1) distinct entries and selects the absolutely
smallest one. This, we may assume, will be the value to
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the worst-off individual of the worst state of nature.48

Since this value shows up in each of the n + 1 arrays cor-
responding to the player’s strategy choices, it will be his
maximum security level. As before, weak dominance
will eliminate the state of nature option, and either
cooperation or coordination holds out a reasonable hope
of arriving at the difference principle as the unanimous
strategy choice.

The purpose of this technical churning about has been
to expose the assumptions underlying Rawls’s informal
and rather sketchy argument. A number of points are al-
ready clear. First, Rawls assumes that the players will, in
the construction of the payoff matrix, be able to perform
anumber of exceedingly complex expected utility calcu-
lations; they may not know who they are or which societ,y
they are in, but that is just about all they don't
know. Second, in the construction of the payoff matrix,
the players are to adopt an optimistic attitude toward the
bargaining process and are therefore to assign to each
state of nature outcome the value of that state of nature
to the worst-off person in it. Third, the players are to as-
sume, without argument or serious consideration, that
the official adoption of a principle guarantees its success-
ful implementation. Alternatively, they are to as§um(?,
also without argument, that the difference prinmple': is
one of the principles that can in fact be successfully im-
plemented in every possible state of nature. Fourth,

once the payoff matrix is constructed according to
“maximin” seems to be irrelevant.

hould suffice to lead

Rawls’s specifications,
Simple considerations of symmetry s

48 It may be, but need not be, the state of nature opérat'ing a%t tbe
lowest technological level to which the diﬂ"erenc,e Pnnmpleblsd 'ln-
tended to apply. In any case, we may be sure that it is pretty bad:
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the players to coordination on, or cooperative agreement
to, the difference principle.

Finally, and most important of all, the crucial step in
Rawls’s argument, the step in which he appeals to what
he calls “maximin,” the step that we have not yet sub-
Jected to critical scrutiny, is the construction of the non-
state-of-nature entries in the payoff matrix itself. Al-
though in his discussion of the subject, Rawls claims to
be defending the maximin rule of choice under uncer-
tainty in the special circumstances of the original posi-
tion, he can in fact only be understood as defending a
Particularly pessimistic rule for deriving the payoff ma-
trix from the outcome matrix. It is time, therefore, that
we examine that defense, for on it depends whatever
plausibility Rawls’s entire theory may have.

THE CONSTRUCTION OF THE PAYOFF MATRIX

Although his treatment of the subject of “maximin” is
lengthy and complex (see Sections 26-29 of A Theory of
Justice), Rawls hedges and trims in a way that makes it
extremely difficult to come to terms with his fundamen-
tal claims. In the opening pages of his discussion, for
example, he says that “it is useful as a heuristic device to
think of the two principles as the maximin solution to the
problem of social Justice. There is an analogy between
the two principles and the maximin rule for choice under
uncertainty” (p. 152, emphasis added). This might lead
us to believe that Rawls does not really mean to invoke
maximin in the strict game-theoretic sense; and yet his
arguments and footnote references throughout the re-
mainder of the three sections on the subject contain no
such hesitations or qualifications.

Several pages later, in explaining his reasons for
adopting maximin, Rawls denies that he is talking about
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utility in the sense that has become standard i1.1 game
theory, welfare economics, and associateﬁ dlscq?ln?es.
“The essential point, though,” he writes, “is that in jus-
tice as fairness the parties do not know their ‘conceptlo'n
of the good and cannot estimate their utility in the orc(lll-
nary sense. In any case, we want to go b'e%nnd the de
facto preferences generated by given Cf)ndltlons. ?here-
fore expectations are based upon an index of' primary
goods and the parties make their choice accordmglyh (ph
155). But this, as we shall see shortly, makes total has
out of two of his three reasons for adopting the maximin
m reasoning. o

(j\dtetl(il; risk of sieming to ignore the explicit disclaim-
ers with which Rawls has filled his book, I propose to fol-
low the same course here that I have followed else\fvhere
in this essay. I shall assume that Rawls is atterrllptlng to
lay out and defend a formal argument, ar'ld I shal. lm‘PU g
to him whatever formal machinery, utility functions an
the rest, that his argument plainly pr.esupposes. o

Why adopt so pessimistic a rule in Constructmgear_
payoff matrix from the outcome matrix? In the very "
liest form of the model, a player construct?q his lfa)’fa :
matrix by means of complex expected utlhty'ca cu
tions. Once the veil of ignorance is lowered, this coursi
of action is no longer open to him. Sin.c'e he do<'as no
know who he is or what his particular utility f.unctlo'n is,
he cannot estimate the likelihood of occupying thlg l())r
that position in one or another social system gO(\lletrnlin inz
one of the available principles; nor can.}'le e erld e
how much the rewards of any such po§1t10p v'voul '
worth to him. Thus far, the choice situation is simp 1y 1n£
determinate, and neither maximin nor any other rule o
choice makes the slightest sense. -

But Rawls provides the players with a knovs{)lledtgheefnf
the basic facts of society, and that suffices to enable
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to construct the sort of (m + 1)-dimensional outcome
matrix we have been discussing. Rawls also provides the
players with a rough but serviceable utility function in
the form of a theory of life-plans and primary goods. In a
moment, we shall see that Rawls’s argument implies a
relatively “rectangular” exponential relationship be-
twee'n primary goods and utility, but, regardless of its
precise shape, it should be clear that Rawls is committed
to.som‘e conception of the players™ utility function de-
sp1t.e his disclaimers. He says that each player has a plan
of life for which he requires quantities of primary goods,
) WE may assume that players are not indifferent to how
;rlﬁzr ;tilrlmary. goods they get. Rawls implies that goods
t an prlmary‘ goods are of relatively little impor-
ance to a player (since otherwise it would be irrational
for him to evaluate principles or outcomes purely in
terms of primary goods payoffs), so we may conclude that
e.ach player’s utility function, speaking roughly, is a func-
tion of the index of primary goods alone. We are told that
primary goods are the sorts of things one wants more
.rat}%er than less of, so we know that, for each player, util-
1ty Is a monotonically increasing function of the in(iex of
Pi’lmar}’ gOod's. And, of course, since the theory of life-
Enatrlls and primary goods is assumed to apply indiffer-
en y toos ie:zery ;mman being, and the players in the origi-
: p h1on have no individuating information, all
isat)fer§ ave identically the same utility function. This
- [S)cc))llrll(t)lzuﬁices to make the payoff matrix symmetric,
Goo ol s out hope of a solution.

eng;ge i:’l;lg said 311 t}.u}t, why not permit the players to
Calcmationgxpeciei: utlhty calculations? To be sure, the
S dﬂfwou all be 1de£1tical, but the results would
e @ elrent from the “worst off” calculations dic-
s l)lf haw s. Rawls o.ffers three reasons for what we
y call the rule of pessimism. As he says, acknowledg-
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ing the controversiality of maximin, “there appear to be
three chief features of situations that give plausibility to
this unusual rule” (p. 154). These are:

[T]he situation is one in which a knowledge of likelihoods
is impossible, or at best extremely insecure. [p. 154]
[T]he person choosing has a conception of the good such
that he cares very little, if anything, for what he might
gain above the minimum stipend that he can, in fact, be
sure of by following the maximin rule. It is not worth-
while for him to take a chance for the sake of a further
advantage, especially when it may turn out that he loses
much that is important to him. [p. 154]

[T]he rejected alternatives have outcomes that one can
hardly accept. The situation involves grave risks. [p. 154]

I am about to launch into an extended and, at times,
technical examination of these three reasons, but, betore
we get mired in detail, it is worth recalling exactly what
is being debated. Despite Rawls’s frequent remarks to
the contrary, the question before us is not what the mor-
ally admirable, or obligatory, or just, or fair choice of
principles would be for a player in the original position.
The question is what the rationally self-interested choice
would be. The conditions of the choice, including the
rules of the game and the combination of knowledge and
ignorance, are supposed to guarantee that a principle ar-
rived at through cooperation or coordination by a group
of rationally self-interested players will necessarily be
morally admirable, obligatory, jus
tendency to blur this point, as W
XV1, but his entire theory rests on i

sure to hold him to it. a1
Consider first Rawls’s claim that a knowledge of likeli-

hoods is impossible, or at best extremely insecure. His
discussion seems to suggest that he has in mind the diffi-

163

t, and fair. Rawls has a
e shall see in Section
t, and so we must be



A CRITIQUE OF THE THEORY

culty of telling how a particular social reality would work

itself out, as well as the impossibility of knowing which

social reality the players are in and who each player is in

that society. But Rawls’s imputation to the players of a

knowledge of the basic facts of society makes no sense at

all unless they are able to make rough probability esti-
mates of the workings of a given society. What else could
it mean to say that they had knowledge? One might as
well describe space travelers lost in space as knowing the

“general facts of nature,” and then say that they would
have no idea whether it was going to be pleasant or pain-
ful to bump into a star!

Quite clearly, what Rawls thinks the players cannot
estimate is what society they are in and who they are in
it. Now, the first of these is no problem so far as the con-
struction of the payoff matrix is concerned. As we have
seen, the players are to compute a different value for
each possible state of society. The possibility or impossi-
bility of estimating which one they are in will indeed
re-enter after the matrix is constructed, but we can put
that problem off for a bit.

‘As for the impossibility of estimating who one is in a
given society, Rawls here relies on the well-known ob-
Jections to what is sometimes called “the principle of in-
sufficient reason.” The idea is this: if I want to determine
the probability that a die will come up four, and if I have
no idea at all what the die is likely to do, I might be
tempted to suppose that since there are six possible out-
comes (six faces of the die), and since I have insufficient
reason to suppose any one of them more probable than
any other, the correct probability assignment is 1/6. But
I can equally well suppose that there are four possible
9utcomes, namely a 2, a 4, a 6, or an odd number; with
1n.sufﬁcient reason to assign one of those outcomes a
higher probability than any other, I conclude that the
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probability is 1/4. T can also view the situation }ells Olrl:bl;
which a four either will or will not turn up,/QSO/: ?ilzo on.
bility, following the same rule, rr.lust be. 1/2. :Son e
Thus, it appears that the law of. 1}1sufﬁ01znttrecontr,adic_
principle for assigning pr obabilities, leads 0
tlofl;ls{e usual reaction to examples of this sort. is to st.ati}(,)
“But look here! The natural way to divide tblng: ugltles six
say that there are six outcomes, Cor.respon(fim‘g (ievant.”
faces. Any other way is just gimmicky an allrred ek
But we want to say that only because We ‘lzeil }t/ turn
we know that each of the faces is equally h]te y o(; vari-
up! If we really are ignorant of the probab1 i 1esW o e
ous outcomes, then we have no way of knOWlEtg the same
proper classification of outcomes 18- Qr, t;) b summation
point differently, our classification is simply at Svide the
of our beliefs about the situation, SO W€ CannOk ow which
outcomes up and then blandly deny that we kn
of them is more likely. |
In the bargaining game, a piay . of
be that it is iqually probable that. he w.llil;lee eglliyglcl)? an
the people in any of the societies in whic e sort of ex-
up. Such reasoning will lead him to Sf’mts this move.
pected utility calculation. But Rawls re]de e the initial
There seem to be “no objective grouncs ln1 chance of
situation for assuming that one has a0 eglelacOncludeS a
turning out to be anybody” (- 168). 5. ties discount
page later, “I shall assume that the- p?rh' rinciple.
likelihoods arrived at solely on th§ baSI; ?h; fljnpdamental
This supposition is plausible in view © d the desire to
importance of the original agreemf.int an ¢'s descend-
have one’s decision appear respon51ble to lc:n eference to
ants who will be affected by it” (p- 169)- The ™

. i t, and the
one’s descendants, I think, is 51mplyd1rr§1;\’jriaken fully
seriousness of the decision has already
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211;0 t2'1ccount in the construction of the universal utility
ction, as we shall see. So it comes down to the rea-

thItSho}lld' like .to suggest that this is one case in which
ha prmmple is peculiarly appropriate. Consider the
itu(;ltlon. A player knows that he is one of m players but
hz d(i)ss Eot knoia(vi how large or small the number m i,s. af
e i , : f) wouh' have a clue as to the character of the
p]ayer}; r n; \év ich he came.) He knows that these m
playe , a;n(;: tl;l ing himself, are already organized into a
socte t}}: and ¢ at all' and only the adult members of that
A p a})lfers in the game. (It would be unfair to bar
e Hi t ih game, or to permit visitors from another
socte play the game for a lark.) He knows, too (and

s is crucial), that the relevant division of the society

9 7 ) ,

the HJI al;il:nifrlla;ieizy.l has Eomte-d out that the extreme pessimism of
signment of prob 11)s'1-n?at ematically equivalent to one particular as-
which the entireaw1 ! fles 'to the outcomes, namely that assignment in
payoff. As utility tehlght IS.placed upon the outcome with the lowest
maker is assumed to eol?’,bfs usual!y developed, a rational decision
olausible postulat eIX i it behavior that obeys a set of powerful but
havior as equivaleenst. tt ;;then S_ho‘wn that one can represent that be-
assignments to outcorc; ebWaXIH.HZing of expected utility, the utility
tion. As Harsanyi put f?S elng {nvariant up to a linear transforma-
to the postulater pc s it, a decision maker whose behavior conforms
expected utility CO‘::"‘” help acting as if he tried to maximize his
probabilities” (Piar p.uted on the basis of some set of subjective
player in Rawls’s :;HYIHAPSR’ V(.)l' 69, No. 2 [June 1975], 599). Ifa
assigning probab §it ‘ia opts maximin, he can either be construed as
as assigning the Iarye tt(.) the worst outcome; or he can be construed
cap botween the Wgr St ;lnterva! permitted by his utility scale to the
not be construed bot}i a terflatl.ve and the next to worst; but he can-
1 to the worst alternati § a551§n1ng a probahility measurably less than
rable with that of the t\}/le and also as assigning it a value commensu-
Lty to.exhibit the 0h er alternatives. In the axiomatic treatment of
imin” just s t k choice l?e.havior summarized as “the rule of max-

0 make probability or value assignments in that way.
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o individual persons. Rawls’s
So there are m
s in the soci-

under consideration is int
moral framework guarantees that.
players; each of them is one of the m person
ety which they inhabit; the relevant question is how
primary goods shall be distributed among those m per-

sons; and for each of the S societies to which a player

may actually belong, there is a rough class structure or

distribution pattern which he knows. (He knows, for
example, that in an advanced industrial capitalist soci-
ety, the income structure is pyramidal, not inversely
pyramidal—that is a basic fact of society if anything is!)
What possible reason can a player have for not supposing
that he has a 1/m chance of turning out to be each of the

m persons in his society?
We come then to the second and third reasons for

“pessimism.” Taken together, they add up to the claim
that the universal utility function in terms of which each
player evaluates outcomes has a “rectangular” shape
something like that of the curve in Figure 6.

UTILITY

' TNDEX OF
0 S 1 PRIMARY GOODS

FIGURE 6

t on the utility axis,
o a quantity of primary
al. Since players
the various ways

There is a natural zero-poin
namely the point corresponding t
goods, S, not quite sufficient for surviv
we may assume, are indifferent among
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in which they fail to survive, that point is the absolute
minimum of the curve. As the index of primary goods
rises, the utility curve rises sharply; life gets markedly
better. Finally, a point is reached beyond which (taking
everything else into account, including the priority of
liberty, etc.) a player “cares very little, if anything, for
what he might gain.” The curve therefore flattens out
dramatically, albeit still rising, since players have posi-
tive marginal utility for primary goods. The point DP
may be imagined as the point at which the slope of the
curve is 1. We can arbitrarily set the quantity of primary
goods corresponding to that point equal to one unit.
Now suppose that we were to offer a player a gamble:

the certainty of one unit of primary goods, which will
place him at point DP on his utility curve, or a 50-50
chance of either a gain of ¢ units of primary goods or a
loss of r units. (r will obviously have to be smaller than

1 — S.) This is a situation carrying “grave risks,” as Rawls
puts it, for from the shape of the curve it is obvious that a

rather small loss, r, of primary goods will cost the player
more utility than even a very large gain, q.

But now take a look at Figure 7. If a player is at point

UTILITY

0 S 1 INDEX OF
PRIMARY GOODS

FIGURE 7

B on his uFility curve, then he may very well be willing
to enter into an attractive looking gamble between

168

A FORMAL ANALYSIS

points A and C rather than settle for the certainty of ﬁ
The reason is that the slope of the curve makes the
amounts of primary goods that he must gain to mO\f(tB tép
from B to A somewhere in the same order of magn! uce
as the amount he must lose to move down from 113] to C.
The same is true for a gamble of D or F versus 1t e Cfirl-
tainty of E, save that in that case ther'e is much esrs iltl il
ity at stake. Only at point DP and ;’)omts very nea Lo
either side will it be true, as Rawls’s argument rlequ.bl ,
that the certainty of DP is preferable t.o any p 3u511 Oses,
non-astronomical gamble between a gain, g, and a 1055,
r, of primary goods.

Wﬁh a uzlility curve of this shap.e, a play}e]r nox;vc srerfz
about constructing his payoff matrix from the ouStrue °
matrix. If this analysis is correct, then \ive may r(;(::l o
Rawlsian player as reasoning in the following

For each possible society, I must assigh a ”a(ll’:‘; f)ofrtr;:e
sponding to the adoption in that society Z{ ein ety
available principles. Let 1€ start by. consi erf 5, i
S1. From my knowledge of the basic 'fac‘tsl 01 will res,ult
know that in a society of that sort, princtp ’e 1 classes, di-
in the formation of a certain system of s?cm Cn P rec,eiv-
vided into roughly the following pr opf)rtzons Zods Since
ing roughly the following indez of pr"Z‘”y egd her'e [This
the principle of insufficient reason ¢t - arry out an
is me talking, not Rawls, of course],' ! C”: ac value to be
expected utility calculation and arrwe'ta Ot some
plugged into the payoff matrix. But 1041 ha. rinciple, fall
of the classes in this society will, undert 1; Prs e fall to
to the right of DP on the wtilty curve: O rather small
the left. Given the shape of th”f curve, ¢

change in my estimate of the relative S
or of their primary goods incom'&?, cou e
matic shift in the expected ytility sum
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placed the middle class slightly to the right of DP. But
suppose I am a little wrong, and they are instead a bit to
the left of DP. Considering the rough and ready nature of
my calculations, even though I do know the basic facts of
society, there is certainly a good chance that I may have
erred in that way. There are clearly grave risks here, and
this is not just an academic exercise in econometrics—this

is my life! I had better play it safe, and choose as the

value to be assigned to this outcome the utility expected

by the worst off representative man.

So long as the player computes the values of the out-
comes in this manner, the difference principle must
yield at least as good a string of numbers (for the various
states of society) as any other principle. The result is 2
payoff matrix that, for the reasons of symmetry discussed
above, will lead rational players to cooperate on or €O0T-
dinate on the difference principle.

But now that we have spelled out the shape of the
curve and the details of the reasoning, it should be obvi-
ous that a player will do as Rawls proposes only for a cer-
tain limited combination of possible societies and princi-
ples. So long as the payoffs for a particular society/
principle pair seem to group themselves around DP, s0
that slight errors in estimation will produce very great
shifts in an expected utility calculation, extreme caution
(or pessimism) may be justified. If the payoffs range
themselves along only one side of DP, however, the rea-
soning underlying Rawls’s “maximin” collapses. And if
the payoff matrix is not constructed entirely along
Rawls’s pessimistic lines, then cooperation or coordina-
tion can not be expected to lead to the adoption of the
difference principle. It will no longer necessarily be the
case that, in each of the arrays associated with a social
reality, the entry corresponding to the adoption of the
difference principle is larger than any other.
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i is
As any reader of A Theory of Justice knotv}slfs; ill}e]rgar_
not a word in the book to support the claim tha

secific
. vernance of some SPeth
ticular society, under the g0 und the point

i i ial classes aro

inciple, will group its soc1a o

II)Drll’ncl;{\)lt this much is clear: if the pz.xyoﬁ“s c}tlrens\(; egg);};})be
for some society/principle combinations, the

principle combinations. It will thfrruct o eyl ma-
tionally prudent for a player to conls e e there-
trix in the manner assumed by Rawis; ihat TS layers n
fore no reason whatsoever t0 suppose e ate on o
the bargaining game will coordinate OF

difference principle, or any other principle-

Techm’cal Envoi

i o back
Just to nail the argument down athtt’h}ge; at;so E O
and consider the pargaining game ter

: have just Sug
has been constructed along’the hnei IIf we accept the
gested rather than in Rawls§ manng_s' ate, we can Te-
implicz’;.tions of symmetry without 1Stp nature played by
duce the game to 2 simple game again

T matrix is
i - 139-40.) The payol B
atl\:mgle grllz?s;él(ss;i\sglg all of the possible social states
o-dim ,

i inciples
along one dimension and all of the available prinGiP

ther.
:on) along the o
lincluding the state of nature o0 ) & Rls directs,

ix as
Had we constructed the pay?g lrg:(tlrto the choice of the
i i wou .
simple weak dominance

he
difference principle- But if' we construct the 7
the way 1 have outl'med3 us%ng
SOCiety/priHCiple combinations -
around the point DP ©

. ise,
expected utility estimates othe?]minate any other At
tainly no principle will weakly do

eal to maximin
this point, Rawls might be tempted t-(i alI1)é)ve1 of each oW
in thpe true sense, locating the security
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and then choosing the strategy with the maximum secu-
rity level. But this will yield the difference principle only
if the technologically poorest society clusters its payoffs
around DP. In that case, the rule of pessimism will dic-
tate that the value for each principle be the utility of the
worst-off individual; the difference principle will, under
those circumstances, yield the highest value; and we
may assume for simplicity that for any principle, the
values of richer social states will be higher. As the reader
may verify by drawing a sample payoff matrix along these
lines, maximin does indeed then lead to the difference
principle. BUT: if some of the social states cluster their
payoffs all to the left of DP (a point, let us recall, that is
objectively defined independently of social states), then
very probably the security level of the difference princi-
ple will not be the maximum security level, and some
other principle will be chosen by maximin. If he were to
accept this analysis, Rawls could, I suppose, arbitrarily

rule out social states whose payoffs fall to the left of DP,
roughly in the way that Mill, in On Liberty, exempts the
developing third world from the strictures of liberty and

self-determination. But since questions of justice are

particularly pressing left of DP, that would be an unfor-
tunate move.

THE SHAPE OF THE UTILITY CURVE,
AND OTHER MATTERS
Why should we suppose that a party in the original posi-
tion has a conception of the good such that he cares very
little, if anything, for what he can gain above some point
DP? Is it plausible that the typical utility function will
have the shape of the curves in Figures 6 and 7? I think
not. The theory of life-plans and primary goods requires
that the parties in the original position have secular,
non-ascetic goals and tastes. Because they have rational
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plans of life, they do not live for the moment, sating
themselves sensually with nary a thought for tl}e Hif)kr_
row. Now, the fact of the matter is that, in a society <‘3
ours, the really expensive goods, the gOOds requlrltntgh:
high index of primary goods, are for the most par o
sorts of goods that would be desired by som(f:olr(le “(Ii-be-
rational life plan rather than by an eat-d.rln -an ires
merry Cyrenaic. A full belly of beer and plzzla reqt ife.
very little money, but a cultivated, t%‘steful, el ega? g
style, rationally managed in order to schfedu e ac 1vrf _
so that various desires can be fulfilled w1th0u.t inte erf
ence,” costs a bundle. If I knew that T had a.hfe-pl};in 0I
that sort, and if I knew the basic facts of society, t enk
would expect my utility curve to slope up ratil;r :an?ral-—
edly even after the flattening out had beigun}; ﬂerttene d
ready assured of a payoff somewhere in t ? a N
range of the curve, I might reasonably take a few ;:ances
falling below that point in order to improve my ¢
of moving to the right. )
So far %Ve have bgeen concentrating solely on the i}? to}:e
tion of the curve to the right of the point DP. V;’lhat;)ke of
portion to the left? Let us grant Rawls, for t tt’: Se by tn
argument, that the curve slopes upward verytS € t}igrrify
that portion of it. Even so, its shape nee(?l no ss(;imism.
the players as to drive them into a Rawlsian pe1 oIt
The reason, oddly enough, is suggested b_y Rawls to max-
in the midst of a discussion of possible objectlon}? Odiffer—
imin. One familiar objection is the fact thatf tctfion tnt
ence principle forces us to choose a course 0O aatter o
guarantees a higher minimum payof, ng malternative
slightly it exceeds the minima offered y1 the other
courses of action, and no matter. how greatdy e her
possible payoffs of the alternatives excee e owhat
payoffs of the course of action chosen. but offers
crudely, if action A guarantees $1, at worst, bu
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only $1.01 at best, while action B guarantees $0.99 at
worst and $1,000,000 at best, then maximin dictates that
I choose action A.

To this, Rawls replies that the difference principle “is

not intended to apply to such abstract possibilities.” The
entire passage is worth quoting:

As I have said, the problem of social justice is not that of
allocating ad libitum various amounts of something,
whether it be money, or property, or whatever, among
given individuals. Nor is there some substance of which
expectations are made that can be shuffled from one rep-
resentative man to another in all possible combinations.
The possibilities which the objection envisages cannot
arise in real cases; the feasible set is so restricted that they
are excluded. The reason for this is that the two principles
are tied together as one conception of justice which
applies to the basic structure of society as a whole. The
operation of the principles of equal liberty and open posi-
tions prevents these contingencies from occurring. For as
we raise the expectations of the more advantaged the
situation of the worst off is continuously improved. Each
such increase is in the latter’s interest, up to a certain
point anyway. For the greater expectations of the more
favored presumably cover the costs of training and en-
courage better performance thereby contributing to the
general advantage. While nothing guarantees that in-
equalities will not be significant, there is a persistent
tendency for them to be levelled down by the increasing
availability of educated talent and ever widening oppor-
tunities. The conditions established by the other princi-
ples insure that the disparities likely to result will be

much less than the differences that men have often toler-
ated in the past. [157-58]

The reader may be excused for feeling a slight vertigo
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at Rawls's bland denial that any notion of shuﬁh.ng
money, or property, or whatever among representative
men lies at the heart of his theory. All that tal‘k abou.t
maximizing, all those quasi—economic.grapl.ls', with 5hte}311r
implicit assumptions of continuity, lelSlblllty,‘ an E
like, would certainly entice the unwary reader into su}?

an interpretation. But for our purposes, the c'rux off t hlS
passage is the claim that the other two p.OI"thHS of the
principles, the equal liberty and open positions clal}ses',
have ruled out a number of imaginable patterns of distri-
bution whose availability might cast doubt on the ra-
tionality of maximin.

The )l;urpose of the passage is to show that the best-
rewarded positions will not be fantastically better re-
warded than the least. But the same sort of reasoning
could as easily lead us to conclude that the least-well-
rewarded positions will not be disastrously . less-
advantaged without maximin than with it. Equal liberty
places significant constraints on how badly off the least
well off member of a society may be permitted to be, as
well as on how well off those at the top may be. The
principle of “open positions,” interpreted by R.awls tlo
mean “fair equality of opportunity,” also significantly
ameliorates the condition of those on the low end of the
social spectrum.

In light of these considerations, there is some 'rea.son
to suppose that the operation of Principle I and Principle
IIb will, by itself, rule out as unfeasible those ranges to
the left of DP, fear of which might lead a player to adopt
Rawls’s pessimistic mode of evaluating outcomes. At the
same time, the arguments in the passage quoted above,
while certainly suggesting that jackpot payoffs attracFlve
to natural gamblers would be excluded from the feasible
set, in no way suffice to establish the much stronger
claim that a party “has a conception of the good such that
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he cares very little, if anything, for what he might gain
above the minimum stipend that he can, in fact, be sure
of by following the maximin rule” (154),

One final point concerning the appeal of maximin.
Somewhat further on, in the section entitled “The Main
Grounds for the Two Principles of Justice,” Rawls ap-
peals to the facts of moral psychology, and to the prob-
lem of stability in the society established on the princi-
ples chosen in the original position, to buttress his case
for maximin. In the fu]] elaboration of his theory, one of
the constraints that Rawls places upon the choice of
principles is that they not be principles that the parties
would find it hard to stick to in the real world. More pre-
cisely, the laws of human psychology, available in the
original position, must encourage the parties to believg
that there will be no excessive “strains of commitment
on themselves once they re-emerge into the real world
and find themselves living under the principles they
have chosen. According to this line of argument, those at
the bottom of the society will have 3 very hard time ac-
cepting inequalities that benefit the upper classes by
disadvantaging them. If one finds oneself holding the
short end of the stick, Rawls suggests, it will be of little
comfort to reflect that one gambled and lost. Hence a
strain will be placed on the lower classes’ commitment to
the principles of the society, a strain that will undermine
social stability.50 Byt surely the very same point can be
made about those who emerge from the veil to find that
they are among the ablest, most energetic, and most

productive members of the society. Will they not regret
50 Here, ag elsewh

semblance to Plato’s
“temperance.” the wil

ere, Rawls’s argument bears a striking re-
argument in the Republic. What Plato calls

ling acceptance by each class of its appropriate
role in the social divi

sion of labor, corresponds to Rawls’s notion of
stability and well-orderedness.
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. inle
that they chose so cautious and conservative a prm(tzlllp()3 ©
of distribution? And will this not place strains on
commitment to that principle 3!

THE BARGAINING GAME AND
PURE PROCEDURAL JUSTICE

When Rawls introduces the veil of ignorance, he assefrfs
that “the idea of the original position is to set up a atl’r’
procedure so that any principles et‘greed'to 'Wlll be ]utsh .
(136). He goes on to explain that “the aim is to us? e
notion of pure procedural justice as the basis o the
theory” (136). The analysis of the diStinCtl'OnS. amongflthe
perfect, perfect, and pure procedural jus.tlce is One}? o
many lovely bits of philosophical reasoning W.lt.h Wt lcan
Theory of Justice is filled. The point, familiar to }i
reader of Rawls, is that, in the case of perfect or imper
fect procedural justice, we have a criterion for .determlg:
ing the right or just outcome of a procedure md}?peltlhe
ently of the procedure. We can then judge whether th
Procedure always, usually, rarely, or never prOdUCGS fi
objectively correct result. In the case of pure procedura
Justice, on the other hand, the justice of the outcome
consists entirely in the fact that fair procedurésdha\(/le

€en employed. Many alternative outcomes—in e'eh,t
perhaps every possible outcome—can under the rlgg1
Circumstances be purely procedurally just, and under
the wrong circumstances be purely procedurally un]u'5t-
Trial by combat, assuming the existence of an attepflge

od, is an example of perfect procedural _]‘UStl.Ce; trial by
jury, given the fallibility of the human spirit, is an e?ial‘n-
Ple of imperfect procedural justice; a fair lottery is an
example of pure procedural justice.

51 For an

. - olud-
elaborate and detailed discussion of the subject, inclu
ing th

is point, see Nozick, Anarchy, State, and Utopia, pp. 189f.
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Now, the crucial fact about pure procedural justice is
that the fairness is in the doing. As Rawls says, “A dis-
tinctive feature of pure procedural justice is that the pro-
cedure for determining the just result must actually be
carried out” (86). If the fairness of the two principles of
justice consists in the fact that they are the outcome of a
purely procedurally just bargaining game, then that bar-
gaining game must in fact be carried out in order for the
principles to be just. (Or, perhaps one ought to say, in
order for those principles to be the principles of justice.
There is a rather significant difference, but Rawls ap-
pears to confuse the two.)

But now we encounter a curious paradox. The out-
come of a game is certain, and can be known in advance,
if and only if there is no need to play the game and the
outcome cannot be described as an instance of pure pro-
cedural justice. If Rawls were proposing, for example,
that the unequally rewarded positions in society be as-
signed by a lottery, then clearly in order to make the as-
signment fair it would be necessary actually to hold the
lottery. We would not be impressed by a judge who
handed out the favored positions to his friends and then
justified his behavior by pointing out that such a distri-
bution could have resulted from a fair spin of the wheel!

So Rawls must choose: either he can claim that the
bargaining game is not an example of pure procedural
justice, or fairness, in which case he is free to try to
prove that one particular outcome—the choice of the dif-
ference principle—wil] occur; or he can claim that the
bargaining game is an example of pure procedural jus-
tice, in which case he cannot in principle claim to know
in advance how the game will turn out.

I think it is clear that there really is no genuine appeal
to the notion of pure procedural justice in Rawls’s full-
scale version of his theory. This impression is powerfully
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strengthened by the Kantian interpretation of the origi-
nal position, which we examined in Part Three. The
kingdom of ends, as described in the Groundwork of the
Metaphysic of Morals, is an aggregation of rational
agents who do not in any essential way communicate
with one another. Each agent rationally and autono-
mously wills the same fundamental principle of morality,
and there is therefore no element of pure procedural jus-
tice in the legislation of the Categorical Imperative.
Rawls has, by the transformations of his theory, under-
mined the logic of its justification and deprived it of one
of its more attractive features. .

I return, by way of the extended reasoning of this sec-
tion, to the claim I made in the opening sections. 'Ijhe
heart of Rawls’s philosophy is the idea of the bE}rgalmng
game, by means of which the sterility of Kant’s formal
reasoning was to be overcome, and a principle was to l?e
established that would combine the strengths and avoid
the weaknesses of utilitarianism and intuitiolnism. The
idea is original, powerful, and elegant, but it S}n}ply does
not stand up. The original sketch of the bargau.nng game
was comprehensible, but it was open to crushing ob]ec-‘
tions. The device of the veil of ignorance enables Rawlsl
at least initially to avoid the pitfalls of the first mode
while seeming to link his philosophy to that of Kant. But
the move is ultimately fatal, for in striving for al?solutef
universality, for a contemplation of the foundations (t)
social philosophy sub specie aeternitatis, Rawls ajbstra(})1 s
from all that is characteristically human and social. The
result is a model of a choice problem that is not Sl}tﬂi-
ciently determined to admit of solution, and nejlther. 1ts-
torical nor human enough to bear a useful relationship to
the real issues of social theory. In Part Five, I shall tr.th‘i
say what other avenues I think it might be more fruitiu
for social theory to explore.
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XVI

The Logical Status of Rawls’s Argument

THE story is told of the great medievalist Harry
Austryn Wolfson that, when it came time for him
to retire after nearly half a century of teaching at Har-
vard, President Nathan Pusey asked him whom Harvard
could find to replace him. “Well,” Wolfson is reputed to
have said, “in the first place, you will need three
people.” When one confronts the question, “What is the
logical status of Rawls’s argument?”’ the thought that
comes to mind is, “Well, first of all, you will need three
answers.” Rawls attempts to unite them in his doctrine
of reflective equilibrium, but the truth is, I think, that
he really has three answers, and they do not entirely fit
together.
The first answer is the liveliest, the most original, the
boldest, and the most open to criticism.52 It is that the
two principles of justice are the solution, in the strict
sense, of a bargaining game, the terms of which embody
a minimal notion of practical reason together with the
so-called conditions of justice, plus the single additional
premise that the players are prepared to make a once-
for-all commitment to a set of principles for the evalua-
tion of practices, the principles to be chosen unani-
mously on the basis of rational self-interest. In the proof

of this proposition, “we should strive for a kind of moral

geometry with all the rigor which this name connotes”

‘ 52 In view qf the line Rawls takes in his very early paper, “An Out-
line of a Decision Procedure in Ethics,” which appeared in Philo-

sophical Review in 1951, we cannot also say that it was the first an-
swer to occur to him,
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(121). By virtue of the characteristics of the bargaining
game, the solution is guaranteed to be just, so that the
actual play of the game is an instance of pure procedural
justice. To the question, Why ought we to'govern our
affairs in the manner specified by the principles of jus-
tice?, we can then answer either, Because those were
the principles chosen in a fair bargaining game by per-
sons (including yourself) suitably situated, or Becatfls'e
those are the principles that would be chosen in any l.)stllr
bargaining game by persons like yourself .su.lta hy
situated. The power of such a theorem would lie in t te
paucity of its premises. Specifically, the only premise to
which a rational egoist (or a devotee of a competing 130r—
ality) might object is the agreement to make a bin 1r11§
commitment to a set of principles. If the theorem cou
be proved, Rawls would then be in a position to say t(.) a
critic, “Either acknowledge that you are utterly unprin-
cipled, and that by your refusal to acknowledlgs '2:111}.’
principles you forfeit the respect owed to amora ! :lthge;
or else grant that my two princip.les of justice a “ bo
principles to which you, alsf a rational agent, mu
repared to commit yourself. i
’ Tlflat’s not a bad c}}llallenge to fling in the face ofdone i
adversaries. But alas, the theorem cannot be proved, “9_
even with the countless adjustments, emer.ldagor}lls, re\ﬁ-
sions, and bolsterings that we have .chromcle h't Sr;)(l:lognd
out this essay. So Rawls must move 1nst'ead to }ist ccon
answer, which is a rather complex version of wha gal
be called the “rational reconstruction” of ordinary mor
consciousness. .
A rational reconstruction is 2 S}/-Ste-matltiftlorgvgzi
analysis of a body of firmly held convictions e
the logical interconnections among lthem,fa ! some
them as inferences from, or applications of, or n some
sense derivatives from some smau set of general p
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ples. For example, utilitarianism can be construed as a
rational reconstruction of a body of moral convictions de-
signed to show that they are all injunctions to choose the
act that promises to produce the greatest happiness for
the greatest number. So too, the doctrine of the mean
can be understood as a reconstruction of a number of set-
tled evaluations of persons and character traits, revealing
them all to have the form of a praise of the mean and a
condemnation of the extremes in some species or other
of human action.

A rational reconstruction is by no means a simple pro-
cedure, nor is it slavishly subservient to every detail of
the moral convictions that are its starting point. In the
course of systematizing my convictions, I might discover
unsuspected inconsistencies or incoherences, and I
might thereby be led materially to alter my beliefs. It is
roughly such a process that leads reasonable people to
give up unexamined prejudices.

One familiar example of the several-staged rational
reconstruction is the progression from simple utilitar-
ianism, through average utilitarianism, to rule-utilitar-
ianism. In each case, the unacceptable moral implica-
tions of the general principles formulated at the previous
stage force a revision that leads to a new reconstruction,
whose principles achieve a better fit with the convictions
of those carrying out the reconstruction.

So long as we remain in the realm of rational recon-
struction, the logical status of the project is clear, and
not terribly satisfactory. The ground for asserting the
principles arrived at by the analysis is merely the general
agreement of the audience with the original moral con-
victions of the author. In short, the entire procedure can
do no more than aim for a sophisticated rendering of the
consensus gentium. Needless to say, a moral theory of
this sort has no defense against the moral skeptic, and it
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does not even have an argument to persuade those who
sincerely and thoughtfully reject some of the key convic-
tions on which the reconstruction rests.

The natural tendency, therefore, is to seek some in-
dependent proof of the first principles, once they have
been identified and formulated by means of the recon-
struction. Probably the best example of this move fror,n
reconstruction to proof is to be found in Kants
Groundwork of the Metaphysic of Morals. I.n Chapter
One, Kant explicitly tells us that his intention' is to revea}l
the presence of the categorical imperative n the 'ordl-
nary moral judgments that he could expect. his au.dlen‘ce
to share with him. In Chapter Two, he begins again with
an analysis of willing and practical reason, and seeks to
derive from that analysis the same principle Fhat he has
already extracted from moral assumpti(.)ns in the‘ ﬁr§t
chapter. Kant is perfectly clear that h.IS enterprise is
valueless unless he can provide that derivation.

From the very start, Rawls has been torn between a
desire to deduce the principles of justice as the ?OIUtii)Il
to his bargaining game—and thereby 'to .este'Lbh.shl t if
they are, in a very strong sense, d priori princip ES -
practical reason—and a belief that thg most.he Cirll dOspO :
to accomplish is a far-reaching analysis 'of. hlS’ settle g
cial and moral convictions that will exhlblt his t\}Z'O prl
ciples as a successful rational reconstruc.non of them. .

There are three major difficulties w1'th. the stronge :
priori argument embodied in the bargammg}—lgamesgfen
sion of Rawls’s theory. First of all, as }\;Veh a‘;eumen,t
Rawls cannot prove the theorem on which t 1e 2(11 g e
rests, and as he himself frequently acknowle gz ) o
obstacles in the way of proving such a tbeorebrln p}}l)ﬂo_
formidable. But second, there is COHSldelfjofe“liacti_
sophical dispute over just what are the marted I
cal rationality.” Is maximization of expec
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noncontroversial principle of rational choice under risk?
Hardly, when one considers the literature on the rea-
sonableness of aversion to risk. Ought a rational agent to
choose maximin, or some form of the principle of insuffi-
cient reason, or what Leonard Savage calls the principle
of “minimax regret,” or one of the many other principles
that have been proposed as rules for choice under uncer-
tainty?33 Is the demand for complete orderings of avail-
able alternatives the weakest imaginable criterion of in-
strumental rationality, as most literature on rational
choice assumes, or is A. K. Sen right in suggesting that
various partial orderings and quasi-orderings more accu-
rately reflect our moral intuitions?>* Rawls’s awareness
of these disputes weakens his confidence in the self-
evident acceptability of any particular formalization of
the principles of formal rationality. Hence he is consid-
erably less secure that his theorem, could it be proved,
would settle the issue of social justice.

And finally, there remains the residual question, so
what? Even if a satisfactory characterization of formal ra-
tionality can be fielded, and the two principles can be es-
tablished as the solution, in a suitably strong sense, of a
problem in collective choice, why should that fact per-
suade us to adopt the two principles as the fundamental
criteria for the evaluation or correction of our social in-
stitutions?

As we have seen, Rawls substantially revises his model
of the bargaining game in response to the first two of
these sorts of criticisms. By the time the veil of igno-
rance has been imposed, together with the knowledge as-
sumptions, the thin theory of the good, and the notion of
plans of life; by the time the two principles have been

53 Cf. Luce and Raiffa, Games and Decisions, Chapter 13.
34 See Amartya K. Sen, On Economic Inequality (Oxford at
Clarendon Press, 1973).
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suitably altered, both by the imposition of priority rules
and by the revision of the difference principle, and.the
extremely conservative rule of pessimism has beefl stipu-
lated as the appropriate principle for constructing the
payoff matrix; by that time, much of the initla}l dramatic
plausibility of Rawls’s key idea has been drained away.
As for the third objection, its real force derives fr.om ‘the
fact that Rawls’s model, even in its purest form, is still a
model of generalized heteronomy rather thar‘l autonomy.
Hence for at least some significant moral phllOSOp}:leI.'S it
would fail entirely to capture the essence of the distinc-
tively moral.

Bli]t despite these serious weaknesses of .the' blz)tr-
gaining-game version of the theory, Rawls persists in : I;e-
lieving (rightly, I think) that a succe.ssful <:.51rry1fug_ri
through of such a project would be a genuinely pow}(;:r .
contribution to moral and social philosophy. dsoh'fte'ls
clearly unwilling simply to give up the effort an ; i 1n:
stead to rational reconstruction. The result .of this aITf)
bivalence is the distinctive notion of “reflective equilib-
rium. .

Rawls’s account of reflective equjlﬂ')rh’l’m'<sel(:ttl)0[;aétlé
“The Original Position and ]ustiﬁcat.lon ) is elabo o
and detailed, and nothing would be gained by Sl?'mlreﬂ o
ing his remarks here. The notion has beeI}5 SS;hJ:((::entral
searching analysis by a number of au'thors. e
idea, so far as I can understand it, is to carTy ofu o
tional reconstruction leading not only 'tO a setbo tI;Ii;o o
ples (in this case, the two principles of justice) bu

) d-
a model of rational choice. The model is then to be a

; lausibly
) .o order that itcanp
justed to the reconstruction I Jes as the solution to

be construed as yielding the princip

“The Original Position,” re-

55 See especially, Ronald Dworkin, dited by

, : :ng Rawls, €
printed from the Chicago Law Review, 11 Reading ¢
N. Daniels.

185



A CRITIQUE OF THE THEORY

a choice problem posed in terms of its formal structure.
The model itself is to be argued for as having some inde-
pendent merit as an account of the presuppositions of ra-
tional choice. This merit in turn lends some sort of sup-
port to the product of the reconstruction, over and above
whatever support it derives from the truth of the settled
convictions that were the starting point of the entire
process of reconstruction. The result is not so much a
proof as an anatomical dissection of the body of “our”
moral opinions. The fact that the two principles would
be chosen by parties in the original position strengthens
our confidence in and deepens our understanding of
those principles; the fact that those principles would be
chosen in the sort of original position eventually
sketched out by the theory in its full development
strengthens in turn our belief that we have formulated
the conditions of the original position correctly. Merely
to reconstruct our convictions in the form of two princi-
ples for which we could find no independent support
whatsoever would leave us uncertain whether we had ar-
ticulated our morals or our prejudices. But to hunt for an
a priori proof of those principles, by means of a purely
analytic, noncontroversial explication of the bare form of
Practical reason, would be to follow Kant on a hopeless
quest. So reflective equilibrium must suffice. And,
Rawls clearly thinks, it does suffice, because nothing
more could rationally be demanded of a moral philoso-
pher or a reasonable citizen. Or so Rawls says. I persist
in believing that, deep in his heart, he longs for the
theorem, the proof from undoctored premises to unde-
niable conclusions.

But reflective equilibrium is only the second answer
to our original question, What is the logical status of
Rawls’s argument? The third answer is more complex
yet, involving as it does an extended series of specula-
tions about the political institutions, child-rearing prac-
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tices, and social arrangements that tends to supporF the
parties in their real-world commitment to the p.ri.n(nples
that they are imagined to have chosen in t.h‘e original po-
sition. Having adjusted the original position t(.) fit thg
principles arrived at by the rational reconstruction, aE
having adjusted the principles in turn to rfla.ke thern‘ t ©
sorts of principles that parties in the orlgu'lal.posmon
would choose, Rawls now adjusts both the principles and
the original position in order to yield results that wolul(ti,
if put into effect in the real world, encourage people lO
be the sorts of citizens who would naturally and willingly
cooperate in and support the institutions dictate(}i1 'b‘yﬁthqel
suitably tailored choice problem. The result’of tl is Dsco
complication is to make the status of Ra‘,le s ¢ a‘lmsand
complex that I am utterly uncertain what is premise nd
what conclusion, what is argued for and what is being ar
ed from. . 2
guOne example illustrates the difficulty. It will be ;i:
called that, from the very beginning, the p layertS, (f)repen_
ties, in the original position are pre'su'med not to e
vious. As I have pointed out, the original purf‘;sean 0
non-envy assumption is to make t},le : ppeetl e(;triction
equality surplus feasible. This is a significan ﬁed for by
on the utility functions of the players, not ca e
the bare formal requirements of pfacnca‘l reas‘goilt how
is in general nothing irrational in Carm%) are - hen
others are getting along, and though it e pt seem
sible to wish others ill rather than well, it does nOe have
to violate the canons of practical reason. S(()i hleis Vrvnake it
an example of an adjustment of t}}e e tethe two prin-
vield the desired principles. Assuming tha t inequalities
ciples accord with our intuitions abqut Jus ! e?m le of
of distribution, we may also view thls'aS o <r31Xt onpa de-
the suitability of the principles conferring me
tail of the model.

” how-
In the late Section 80, “The Problem of Envy,
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ever, Rawls presents a very different line of argument.
“The reason why envy poses a problem,” Rawls says, is

the fact that the inequalities sanctioned by the differ-
ence principle may be so great as to arouse envy to a so-
cially dangerous extent” (331). We must determine, he
continues, “whether the principles of justice, and espe-
cially the difference principle with fair equality of oppor-
tunity, is likely to engender too much destructive gen-
eral epvy” (531-32). Originally, the question of envy
arose in connection with the motivation postulated for
the parties in the original position; now it reappears in
connection with the quite different question of the har-
mony and stability of a society organized along sup-

posedly just lines. Rawls’s rationale for this procedure is
worth looking at in detail:

I'have split the argument for the principles of justice into
two parts: the first part proceeds on the presumptions just
mentioned [that the parties in the original position are
not envious, have no special attitudes toward risk, etc.],
and is illustrated by most of the argument so far; the sec-
ond part asks whether the well-ordered society corre-
sponding to the conception adopted will actually generate
feelings of envy and patterns of psychological attitudes
that will undermine the arrangements it counts to be just.
At first we reason as if there is no problem of envy and the
spfzcial psychologies; and then having ascertained which
principles would be settled upon, we check to see
whether just institutiong so defined are likely to arouse
and encourage these propensities to such an extent that
th.e social system becomes unworkable and incompatible
TVlt}'l human good. If 50, the adoption of the conception of
Justice must be reconsidered. [530-31, emphasis added. ]

; So lft appears that, in addition to bringing the defini-
1on of the original position into accord with the princi-
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ples arrived at by a rational reconstruction of our moral
opinions, through a process of reflective equilibrium, we
must also adjust both to our empirical estimates of the
stability and harmony of a society governed by such
principles. :

The logic of the situation is now extremely obscure.
Consider the possibilities. Suppose we adopt the strong
line implicit in the original conception of the model and
assert that whatever principles emerge from the bargai.n—
ing game will, on the grounds of pure procedural fair-
ness, be just. Then we can reasonably argue that the set
of admissible solution points in the bargaining space 1S
constrained by considerations of feasibility. Any p(?mt
(i.e., any set of principles) that cannot in f.ac.t be im-
plemented will be eliminated from the bargaining game
on the grounds that its adoption would amount in prac-
tice to a failure to agree to a solution at all. o

If, however, we adopt the rational reconstru.ctlor.ns't
position that the principles of justice are the implicit
skeletal structure of our ordinary reasoning ab_OUt mat-
ters of social morality, then the fact that a society goYl—1
erned by such principles may be inherently unst.able wi
be a cause for existential despair or stoic re51gn2}t10n,
perhaps, but hardly a reason for altering our prmmple?.‘
After all, as the Grand Inquisitor reminds us, t'he truth is
hard for men to bear, and a well-ordered society—a S0-
ciety governed by a publicly acknowledged conceplt.loen‘
of justice—might not be a stable or orderly place {(0 lt\;1é
There might be perpetual temptations to forsa‘eUdO_
truth for false prophecies and comforting pse
religious panaceas.

But, finally, if we dem
tions of the just society, then
justified in reasoning backwar
plementation promises stability, an
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model of rational choice that builds into it psychological
assumptions that, when carried through, lead to a stable
society.

In a sense, Rawls has his argument reversed. If it is
rational not to be envious, and to select the difference
principle in the original position by means of rationally
self-interested choice, then we will want a social system
that cuts down on envy because we will recognize envy
as irrational. We will judge it so because it is mutually
harmful, consigning us to a condition that is Pareto-
inferior to some other just and available state. But if it is
not irrational to be envious, then we will not necessarily
reject an otherwise mutually advantageous social system
that engenders painful envy. We may view envy as a
legitimate emotion, one which we wish to countenance,
or even which we wish to stimulate in others.

The logical status of Rawls’s theory is unclear, I
suggest, because, in addition to his conception of ra-
tional choice and his settled moral convictions about par-
ticular matters of social justice, Rawls also has an ex-
tremely powerful commitment to an Idealist conception
of the harmonious and organic society. Particularly in
the latter portions of A Theory of Justice, this conception
is brought heavily into play and assumes more and more
of the weight of the argument. So, as I have observed,
there are really three answers to the question, What is
the logical status of Rawls’s argument? The first answer
is, It is a sketch of a proof of a theorem in the theory of
collective rational choice. The second answer is, It is a
complicated sort of rational reconstruction of the social
and moral convictions of himself and (he hopes) his audi-
ence, in which some adjustment of the outcome of the
reconstruction is made to fit it to the model of rational
choice and to fit the model of rational choice to it. The
third answer is, It is a vision of a harmoniously inte-

190

LOGICAL STATUS OF RAWLS'S ARGUMENT
A

grated, stable social and political order 'wh.ose stru.c;IUfe
is articulated by the two principles of justice, whic ﬁn
turn are altered and adjusted in order' to sFrengFﬁe?n ; ei
hope that a society lived under their direction willmn fac
maintain its harmony an(;l stability. %
answers do not, in my ju

Thzh(eliernt:;gse ((l)f each undermine the requiremer;tsfof
the other two. If the argument is to be the prog 0 da}
theorem, then the premises cannot end‘lessl};l (fczn_
justed in the most ad hoc way to yield the inten ition "
sequences. If the argument is a rational r.econstru on
our moral convictions, then no weight is len‘t .to ere
sultant principles by a gerrymandered balrgamlr%lg1 gb ! ir,_
and considerations of stability and harmony Wil o
relevant to the correctness of the recor:ist:iuziloéls-ition
nally, if the argument is in truth an exten feR WII;,S et
of a social vision, as the concluding vs'/ordsfotheabargaining
very strongly suggest, then the device 0 e the
game seems otiose, and the elaborate construlc.er o of
original position a mere holdover from an earil

development.

ment, cohere.
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XVII

The Abstractness of Rawls’s Theory

IS Rawls right? Are his two principles really the princi-
ples of justice? Are they the principles in accordance
with which any society exhibiting the “conditions of jus-
tice” ought to arrange its practices and distribute the
rights and liberties, goods and services which its collec-
tive practices make possible or produce?

I find it extraordinarily difficult to get a grip on this
question, despite the care with which Rawls develops
subsidiary themes in his theory. The problem, in part,
stems from the fact that Rawls says little or nothing about
the concrete facts of social, economic, and political real-
ity. For all the reasons I have chronicled throughout this
essay, A Theory of Justice can be placed historically in
the tradition of utopian liberal political economy of the
late nineteenth and early twentieth centuries. One could
characterize it briefly, even brusquely, as a philosophical
apologia for an egalitarian brand of liberal welfare-state
capitalism. And vet the device of the bargaining game
and the veil of ignorance, while preserving the political,
psychological, and moral presuppositions of such a doc-
trine, raise the discussion to so high a level of abstraction
that the empirical specificity needed to lend any plausi-
bility to it are drained away. What remains, it seems to
me, is ideology, which is to say prescription masquerad-
ing as value-neutral analysis.

Many readers of A Theory of Justice, in an effort to
test its theses against their own moral or political intui-
tions, have thought up test cases in which the applicat.io'n
of the principles might have significant implications (it is
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the difference principle—Principle Ila—that attracts
most of the attention). Inevitably, these test cases are
rather small-scale, for it would take the talents of a Dick-
ens or a Tolstoy to conjure an entire society as an exam-
ple, and the learning of a Weber to judge how such a so-
ciety would work itself out.

As T have tried to show, the original formulation of the
bargaining problem encourages small-scale, or micro-
test cases; but in his book, Rawls sets aside such
thought-experiments, stipulating that his principles are
to be applied only to the basic structure of a society as a
whole. So, for example, we are simply to ignore as ir-
relevant the sorts of hypothetical choice-examples, easily
representable by a two-by-two or three-by-two payoff
matrix, in terms of which we can test our intuitions con-
cerning the maximin rule for choice under uncertainty.>®
Some critics have complained—I think with jus-
tification—that by ruling out micro-tests in which our in-
tuitions are strong and the multiplicity of factors concep-
tually manageable, Rawls has overprotected his theory
to the point of vacuity.57 Nevertheless, I agree with
Rawls that the principles of social justice must be con-
ceived, in the first instance, as applying to society as &
whole rather than to small-scale practices from which a
society can be aggregated. I am willing, therefore, to fol-
low his lead, and to think about the two principles in
their society-wide application.

Consider contemporary American society. The basic
facts of income and wealth distribution are well-known
r?lnd have been widely discussed in recent years. Putting
It very roughly (since, for our purposes, nothing is to be

% See, for example, Harsanyi, APSR, Vol. 69, No. 2 (June 1975),
p- 394. Also, p. 597.

*" On this point, see Robert Nozick, Anarchy, State, and Utopid,
pp. 2041
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gained by a straining after precision), the lowest fifth of
households, in terms of income, receives about 5 per-
cent of the income distributed in a year, while the high-
est fifth receives about 40 percent—an eightfold spread.
Even taking into account such mitigating facts as the
larger number of single-person “households” in the
lower fifths, it remains true that income is very unevenly
distributed. Wealth, of course, is much more unevenly
distributed than income. The wealthiest one-half of 1
percent of all families own perhaps one-quarter of all the
wealth, while the holdings of the lower 50 percent are
negligible. The data on income and wealth taken to-
gether, incidentally, dramatically show that it is income
inequality rather than wealth inequality that accounts for
the basic pattern of distribution in America. Save for the
special case of large accumulations of capital, whose pri-
mary significance is as sources of economic power rather
than as sources of private satisfaction, what matters most
in America is how much your job pays, not how big your
portfolio is or how much land you have inherited.%®

I believe that the pattern of distribution of income and

wealth in America is unjust (although Tand my family are

58 Since one often hears of sheltered millions on which little tax is
ribution manage always to make

paid, and proposals for income redist

it sound as though a few rich families are all that keep the other two
hundred million of us down, it might be worth noting some .Of th.e
actual dollar figures at which different fractions of the population di-
vide from one another. In 1974, for example, a young hushand and
wife, each with a new Ph.D. and a job as an assistant Professor at
$14,500, could by teaching summer school just scrape into the top
five percent of all American families (cutoff point: $31’948): If a union
carpenter earning $7 an hour and his waitress wife pulling in 82.50 an
hour in wages and tips could persuade their teenage son to mé).v:i
lawns and bag groceries, and if their thirteen year old daughter id
some regular babysitting one evening a week, the fo'u'r of themeot'l X
find themselves in the top fifth of American famlhe.s (cutoff poin
$20,445). When we speak of soaking the rich, neither of these
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clearly winners in it, not losers); and the tenor of Rawls’s
occasional remarks suggests that he agrees. How would
he have us think about that injustice? How would he
have us compare the present set of economic arrange-
ments to other possible arrangements?

Presumably, we are to look at the reasonable expecta-
tions of the least advantaged representative household in
our society and ask whether there is some other set of
arrangements that would increase those expectations.
Now, I have made much of Rawls’s unclarity with regard
to the indexing of primary goods, the defining of “least
advantaged representative man,” the lexical priority of
political “goods,” and so forth. But I propose to ignore
any rhetorical advantage that might be gained by rea¢
tivating those criticisms here, because I believe that the
problems in Rawls’s social philosophy go a good deal
deeper. _

The first question to ask is whether there is an undis-
tributed inequality surplus being generated in our eggli'
omy by the existing set of economic arrangements.
we assume that plumbers must be paid more t
partment store clerks in order to encourage young

han de-

men

families comes readily to mind. In light of the actual figures (wl?;:h
may be found, for example, in the Statistical Abstract of the U.m -
States), it is difficult to see why Rawls imputes life-plans to pa-rt;esfor
the original position that are of such a nature that they care litt fhey
what they may obtain, in the way of primary goods, above .Wha-t the
can secure through the difference principle. Anyone fiving ™ in
United States today should have a keen sense of the differenC.i"nst
quality of life purchasable with, say $20,445 per family as 26%
$14,916 (the top, or cutoff point, of the third fifth). etical

% In order to avoid begging any methodological or .theo‘r‘ eto
questions, I am using this néutral, and rather vague, Iocutl?‘n’ 'Slre-
economic arrangements,” instead of such loaded phrases s SOClathat
lationships of production.” Eventually, I shall want to e nifi-
Rawls’s way of talking abstracts from most of what is causally 58
cant in the economic and political life of a society.
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(and women, if Principle IIb is enforced) to train as
plumbers, and in order to draw into plumbing those with
a hydraulic turn of mind, must they be paid as much
more than clerks as they now are? Speaking generally,
could our present division of labor and pattern of wages
be altered in the direction of equalizing rewards without
making it unmanageable? Are there significant cat-
egories of higher paid workers whose income is greater
than would be required to attract them to, sort them
into, and hold them in, those better rewarded occupa-
tions?

Let us suppose that the answer to these questions is,
and is known by us to be, yes. I believe it is, I think
Rawls believes so too; and since my quarrel with him
turns on other questions, I propose to avoid the
treacherous quicksand of econometric estimations.

The second question we must ask, following the guid-
ance of Rawls’s principles, is whether there are other,
entirely different sets of economic arrangements that,
while serving the fundamental purposes of production
and reproduction of goods and services, will generate in-
equality surpluses, the feasible distribution of which
would raise the expectations of the least advantaged rep-
resentative man above the level that can be achieved
under our present arrangements by redistributing tbe
existing inequality surplus. I apologize to the reader f(zr
the complexity of that sentence, but the question Rawls's
theory requires us to ask is very complicatedly hypoth‘et—
ical. I can think of a number of different ways to organize
the growing of wheat or the assembling of auto-
mobiles—both of which, however, are merely small-
scale or micro-examples from Rawls’s point of view.
But when I try to form a usable notion of alternatives
to our present total set of economic arrangements,
my mind can do no better than to rehearse the arrange-
ments that have actually existed in some society or
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other—feudalism, slave-labor farming, hunting and
gathering, state capitalism, collectivist socialism, and so
forth. After eliminating those arrangements (slavery, for
example) that violate portions of Rawls’s principles other
than the difference principle, I am to imagine how each
of the remaining candidates would work out under the
conditions of technology, resource availability, and ac-
tual or potential labor skill level obtaining in America to-
day. Then I must gauge the size (if any) of the inequality
surplus thus generated, and estimate the effect of the
most favorable feasible redistribution on the reasonable
expectations of the least advantaged representative man.
Finally, Rawls tells me to order all of the alternative sets
of arrangements under consideration according to the
magnitude of the expectations of the least advantaged. I
now presumably know which alternatives are more just,
and which less just, than present-day America, and the
last step is simply to shift to the number-one candidate
on the list.

The manifest vagueness of these calculations and es-
timations has a very important consequence for Rawls’s
theory. Inevitably, one finds oneself construing the dif
ference principle as a pure distribution principle' One
simply stops asking how the goods to be distributed ac-
tually come into existence. Robert Nozick puts the point
very nicely when arguing for his own conception of the
Principles of justice against Rawls’s approach:

If things fell from heaven like manna, and no one had any
S[?ecial entitlement to any portion of it [“entitlement” is
glven a special meaning in Nozick's theory], and no
manna would fall unless all agreed to a particular distribu-
tlfln, and somehow the quantity varied depending on the
distribution, then it is plausible to claim that persons
placed so that they couldn’t make threats, or hold out for
specially Jarge shares, would agree to the difference prin-
ciple of distributiop,_ But is this the appropriate model for
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thinking about how the things people produce are to be
distributed P60

Rawls has replies to this sort of criticism. After all, he
might point out, the difference principle does not posit a
given, once-for-all bundle of goods and services that
must be distributed. It applies to on-going practices in
which unequal effort, talent, or what-have-you are al-
ready and legitimately rewarded unequally. The differ-
ence principle only requires that any inequality surplus
be redistributed so as to maximize the expectations of
the least advantaged. The theory takes fully into
account—indeed, it must take into account—how goods
and services are produced, and how the people who
produce them would respond to changes in their re-
wards for that production.

But though Rawls might respond in that way, Nozick’s
criticism is well taken. The veil of ignorance has the et-
fect of making all considerations on the production side
so thoroughly hypothetical, so abstract in the bad sense,
that inevitably the difference principle comes to be con-
strued as a pure distribution principle, with the dis-
tributable goods and services exogenously given. It is
hardly surprising that when other philosophers try to
formalize the difference principle so that it can be given
some sort of proof, they tend to treat it in that manner. ®!

80 Nozick, Anarchy, State, and Utopia, p. 198.

81 See, for example, the treatment by Amartya K. Sen, Collective
Choice and Social Welfare (Holden-Day, 1970), Chapters 9 and 9%,
See also Steven Strasnick, “Social Choice and the Derivation of
Rawls’ Difference Principle,” J. Phil., 73 (Feb. 26, 1976}, pp. 85-99.
Strasnick tries to transform the bargaining game into a collective
choice problem a la Arrow, as in a sense does Sen. Strasnick gets his
definitions confused, so that in fact his proof of his theorem is invalid,
but even if he were to sort things out, it would remain the case that
his treatment transforms the problem into a pure distribution prob-
lem. See my discussion, “Some Remarks Concerning Strasnick’s ‘De-
rivation’ of Rawls” ‘Difference Principle,” ” scheduled to appear in the
Journal of Philosophy in December 1976.
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Even if we were able to carry out the calculations re-
quired by the two principles. it is not clear what signifi-
cance we could attach to the resnlts. because the princi-
ples bear no relationship at all to any coherent notion of
sccio-economic causation. Rawls seems to have no con-
ception of the generation. deplovment. limitations, or
problems of political power. In a word. he has no theory
of the state.

When one reflects that A Theory of Justice is, before
all else, an argument for substantial redistributions of in-
come and wealth, it is astonishing that Rawls pavs so lit-
tle attention to the institutional arrangements by means
of which the redistribution is to be carried out. One
need not know many of the basic facts of society to rec-
ognize that it would require very considerable political
power to enforce the sorts of wage rates, tax policies,
tr.ansfer payments, and joby regulation called for by the
dli'ference principle. The men and women who apply the
principle, make the caleulations, and issue the redistri-
bution orders will he the most powerful persons in the
Sf)Ciety, be they econometricians, elected representa-
tives, or philosopher-kings. How are they to acquire this
power? How wil] they protect it and enlarge it once they
have it? Whoge interests will they serve, and in what
way will the serving of those inter;’sts consolidate them
and St'rengthen them vis-a-vis other interests? Will the
organization of political power differ according to
whether the principal accumulations of productive re-
sources are privately owned rather than collectively
owned? ’
theQ;:)elsiggglseOf this sort hayc‘é been .the s'tock in tralfif'f Z{
philosophar stnoimst, political socml(')glst,‘ and po 1tlcb_
lication of Ther\f‘l/t Elmt e tV‘TO Centurlef Y thfi plciif-
ferent fo "+ ealth Of Nations, and, in a slightly

- » they constitute the conceptual skeleton for
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such classic works as Plato’s Republic. Laissez-faire lib-
erals, welfare-state neo-classicals, and democratic so-
cialists will dispute about the answers, but all would
agree that any theory of social justice must include some
coherent account of the sources, organization, distribu-
tion, and workings of political power. Rawls, so far as I
can see, has no such account.

Two answers to this charge come readily from the
pages of A Theory of Justice. The lengthy discussions of
stability and congruence and the excursions into moral
psychology address precisely the issue of the individual’s
motivation to cooperate in the system of practices that
has been established under the guidance of the two prin-
ciples. And the explicit announcement, in the opening
pages, that the theory is to apply to “well-ordered
societies,” finesses all of the objections my remarks are
designed to raise. Well-ordering, Rawls might say, is
akin to what Plato called the social virtue of “temper-
ance” in the just society: it is the willing acceptance, by
the citizens of the Republic, of the functionally differ-
entiated roles the rational principle of justice has as-
signed to them in the good society. Rawls may have
neglected to conjure for us, as Plato did, the ways in
which, and by which, the good society can degenerate;
but the Platonic theory of justice does not rest either
evidentially or logically on that brilliant account of the
decline of the ideal state, and Rawls’s theory does not
require any such addendum either.

To put the same point somewhat differently, Rawls
might argue that we must first arrive at a satisfactory
conception of how a society ought to arrange its practices
and the associated distributions of primary goods, before
we can determine how far our own society falls short of
that ideal and what steps we ought to take to rectify our
shortcomings. Without such a conception, we shall
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forever be confusing disputes over principle with dis-
agreements about details of institutional reorganization.
‘ But replies of this sort would miss the deeper point at
1ssue. Rawls’s theory of social justice is utopian in the
sense that the theories of the early French socialists
were utopian. His theory is, as I have already said,
'abstract," by which I mean that it abstracts from the
significant factors determining the nature and de-
velopment of social reality. This abstractness is re-
flected in the models of analysis Rawls employs. The
problem is not that the models are “formal” or that they
are capable of being represented symbolically. Quite to

€ contrary; any attempt to think about social reality
that eschewed such models would remain at the level of
anecdote. But there are good models and bad models, so
to speak, and the models of game theory, bargaining
theory, and welfare economics, on which Rawls relies,
are bad models for the analysis of social and economic
life.

A model is like a map (or, one might say, a map is a
Particular sort of model with which we are all familiar). It
abstracts from most of the complex particularity of a state
of affairs or system of objects and events, simplifies and
thereby sharpens certain relationships, and presents
what remains in g manner that is easily grasped- The
value of 4 map is relative to the purposes for which it is
needed, and the same can be said for any model.

" Suppose that | am in a forest (a state of nature, as it
therel>-’ and I want to £0 to one or another of several cities
toal:nloiv SOIECWhere rogndabout. I shall, of c0urse,'lrlee'd
which of:;; at those cities are like, so that I can Judg‘l3
shall also need g . SPYEACT t0 make my way to. But
in relationghj atmap Sho‘.’Vmg me where those cities aré
show P 10 my point in the forest. Now, a map
Ng nothing more thap directions and distances will
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be very little help at all, for it will not tell me where the
mountain ranges are, or where I can find manageable
passes through them. It will fail to alert me to rivers,
deserts, and tricky swamps. With such a map, I might
mistakenly suppose that two cities were equally easy to
reach, merely because they lay at equal distances from
my starting point. Cities close together on the map
might have no direct route from one to another, even
though each could be got to from where I was.

Rawls’s difference principle, 1 suggest, is a rule for
constructing a “map” that has all the faults I have just de-
scribed. It is a rule for constructing a social indifference
map from which all significant historical, political, and
social features have been removed. As a result, it repre-
sents points as being close to one another that might be
all but unreachable one from the other, and separates
points that might, in economic and political reality, lie
virtually adjacent. 62

Consider the following three possible sets of social ar-
rangements and the way in which they might be ordered
by the difference principle.

The first is a capitalist economy with a powerful state,
a large public sector, very wide divergences of income,
and well-established institutions of formal democracy
but considerable inequality in the distribution of actual
political power among the major economic groups‘(in
short, the United States today). The second is a set of ar-
rangements similar to the first, save that the state carries
out, through tax policies and transfer payments, a redis-
tribution whose effect is very much to narrow the
inequalities of distribution, somewhat reducing total
output and diminishing the rate of profit, but leaving

82 If I understand him correctly, Barber is making very much the
same point in a rather more precise and technically specific way. See
Barber, “Justifying Justice,” pp. 301ff.
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corporate capitalism untouched, while improving the lot
of the worst off. The third is a democratic socialist state
that takes control (and “ownership”) of the major con-
centrations of capital, producing thereby an income
distribution much like that of the second (the added
inequality of wealth distribution in the second set of ar-
rangements might be offset by a larger spread in the in-
come structure of the third).

These three sets of social arrangements will, in the
model constructed by Rawls’s theory, be three points on
a social indifference map. The second and third will be
preferred to the first, by virtue of the relative condition
of the least advantaged representative man in each, and,
as I have described them, the second and third will be
roughly indifferent (or, to put it grammatically, the soci-
ety will be indifferent when asked to choose between the
second and the third).

But any model that portrays the second and third sets
of arrangements as “close” to one another will be of no
use at all in evaluating alternative societies or deciding in
Wh?t. direction to set out from our present condition. The
political power of corporate capitalism will stand in the
way of significant redistributions of income, unless some
Z‘;ar)[’);?sl; be fognd to protect the profit position of the
o al1(1r‘ls, either by extracting a surplus from abroad
burde%) oflrzl(; Of‘li;avc.)rable trade or else by forcing'the
and ineffecti\:trl ution onto th.e politically unorgamzedf
the ceen sectors of the middle income bra(?keFS o
worken, why (such as small business or non—umonlz'ed
P ;1 v o suffer a real decline in income through in-
socialist alt Stagnant 'wage levels). The democratic
difficult to ::na}:we Will, ‘of course, appear far Mo
explicit the rzgl ’ l?ri1 ﬁFSt examination, but by R
quired shitts in economic power that are Ie-

» We may lay to rest the myth that income redis-
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tribution can be achieved painlessly, cooperatively,
harmoniously, and within the present framework of pri-
vate enterprise.

Another way to get at the source of the inadequacy of
Rawls’s theory is to return to a point touched on earlier,
namely Rawls’s failure to focus squarely on the structure
of production in the economy rather than on alternative
patterns of distribution. There is a deep ambivalence in
Rawls’s thought, running through his characterization of
the bargaining game, his analysis of the difference prin-
ciple, and even his moral psychology. On the one hand,
as we have already seen, Rawls erects his entire theory
on the notion of an inequality surplus, which requires
some conception of the way in which goods and services
are produced and even—rudimentarily—of the social re-
lationships into which workers enter in the activity of
production. On the other hand, the notion of a bargain-
ing game, particularly of a game of fair division, treats
the goods to be distributed as exogenously given. So far
as the theory of games of fair division is concerned, no
difference exists between dividing a pie that one or
another of the players has baked and dividing a pie that
has drifted gently down from the sky. That is what
Nozick means when he alludes to “manna from heaven.”
The economic models employed by Rawls exhibit the
same concern with distribution to the exclusion of pro-
duction. Nothing in the notion of Pareto optimality, or in
the formalism of an indifference map, requires us to dis-
tinguish between the ongoing distribution of goods and
daily reproduction of social life,

services produced in the
ifts miraculously come

and the parceling out of free g
upon. Welfare economics, we might say, is the pure
theory of the cargo cult.

Not even the full panoply of neo-classical economics,
with its theories of marginal productivity, its production
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functions, and its theorems of general equilibrium, tells
us anything about the ways in which the organization of
production determines the distribution of power and
thereby establishes systematic patterns of exploitation
and domination. Rawls does not deny the reality of polit-
ical power, nor does he claim that it has its roots
elsewhere than in the economic arrangements of a soci-
ety. But by employing the models of analysis of the clas-
sical liberal tradition and of neo-classical economics, he
excludes that reality from the pages of his book. Pre-
cisely because he has inflated his exposition enormously
in pursuit of systematic wholeness, the absence has the
effect of a denial, with consequences that are not mere-
ly false but ideological.

And yet, Rawls is ambivalent, as T have said. Nowhere
is that ambivalence clearer than in his accounts, both
explicit and implicit, of human motivation. As is by now
well-known and understood, classical liberal economic
and political theory—and with it the formal models of
game theory and welfare economics—presuppose that
human beings are utility-maximizers, seekers after
gratification whose reason is employed in finding the
most efficient allocation of their scarce resources. None
of the psychological agnosticism of the axiomatic treat-
ments of utility by von Neumann and Morgenstern and
qthers can conceal the direct line from the simple egois-
tic hedonism of Bentham to the sophisticated utility
fun§tions of game theory and the indifference maps of
olrdmalist welfare economics. By employing those mod-
leo; izglagi};ii& Ra‘“fls buys into their underlying psycho-

Ppositions.
hu?rtzidrlln% aga.inst the liberal-utilitarian conception of
Aristotle Zrigeﬁlsd a m}lch older tradition, going ba}Ck }:0
Writings of the nding its most powerful expression in .t e
young Maryx, according to which creative,
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productive, rational activity is the good for man. Con-
sumption is essential to life; its gratifications form a com-
ponent of the good life when properly integrated into a
healthy and well-ordered psyche. But consumption is
not, and cannot be, the end for man. For Marx (though .
not, save with regard to the intellect, for Aristotle), labor
of the right sort is an indispensable element of the good
life. To treat any expenditure of effort in labor time as a
cost is a sign not of prudential rationality but of a warped
and distorted personality. If all the labor available in a
society can properly be treated as a disutility by workers,
that can only be viewed as a sign that the natural produc-
tive activities of human beings have been distorted in
ways destructive of true human happiness.

Now the strange thing is that Rawls more or less en-
dorses this Aristotelian-Marxist conception of human na-
ture! He even invokes Aristotle’s name and sets in the
center of his theory of the good a psychological thesis
that he dubs the “Aristotelian Principle” (p. 426). Thf}
particular role of this principle in the theory is to justity
certain orderings of bundles of primary goods from the
standpoint of the original position, and we need not go
into its details. But it is clear that Rawls does not think of
himself as endorsing some modern-day version of the
psychological hedonism of utilitarianism—very far from
it.

I return thus to the point from which I began my
analysis of Rawls’s philosophy. At the heart of the the(‘)ry
in A Theory of Justice lies a formal model of a bzlrgaiplpg
game. The power of the theory consists in the creativity
and imagination of that device, by means of which ngls
hoped to bypass the sterile dispute between intuitionism
and utilitarianism. Speaking narrowly, from within the
framework of Rawls’s own mode of analysis, the ma-
neuver will not work because the model must either im-
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pute too much particularity to the players, in order to
enable them to bargain to a determinate and predictable
outcome or else so totally strip them of their individuat-
ing characteristics that no determinate bargaining game
can be defined.

Looked at more broadly, however, Rawls’s failure
grows naturally and inevitably out of his uncritical
acceptance of the socio-political presuppositions and as-
sociated modes of analysis of classical and neo-classical
liberal political economy. By focusing exclusively on dis-
tribution rather than on production, Rawls obscures the
real roots of that distribution. As Marx says in his
Critique of the Gotha Program, “Any distribution what-
ever of the means of consumption is only a consequence
of the distribution of the conditions of production them-
selves. The latter distribution, however, is a feature of
the mode of production itself.”

Is Rawls right? Because his two principles of justice
abstract from the real foundations of any social and eco-
nomic order, the question has no useful answer. Has
Rawls sought the principles of justice in the right way?
No, for his theory, however qualified and complicated, is
in the end a theory of pure distribution. Rawls’s enor-
mous sophistication and imaginativeness shows us that
the failure is due not to any inadequacies of execution,
bl.lt rather to the inherent weaknesses of that entire tra-
d.1tio.n of political philosophy of which A Theory of Jus-
fice is perhaps the most distinguished product.
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106-107
maximin principle of choice
under uncertainty, 28n,
49-50, 70, 120, 146
difference principle and, 148
payoff-matrix construction
and, 158-164, 171-175
pessimism of, 162-164, 166n
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erence or preferability), 40
quasi-ordering of, 28n, 29, 43,
68, 76
in second form of the model,
57, 38
strong vs. weak, in first form
of the model, 40-41, 43-44
See also unanimous preference
Paton, H. J., 18n
payoff matrix
construction of non-state-of-
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diHerentiated from, 80-81,

88
ower
’ equality of, 28, 36, 48
political, 202-203, 208
practical reason, 103, 183-184
formal laws of, 19
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Kantian interpretation of
original position and, 92,
93, 116
minimum level of welfare
required, 88-89, 95
worth of liberty and, 91
private ownership of the
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difference principle as rule
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156-157
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basic structure of, 80-81
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30-34, 44-46
symmetry, bargaining game and,
53-54
systematic completeness,
104-105
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