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Trusts Law

With its unique contextual emphasis and authoritative commentary, Trusts Law:
Text and Materials is a book that no serious undergraduate on trust courses can
afford to be without.

The book is divided into four main parts: trusts and the preservation of family
wealth; trusts and family breakdown; trusts and commerce; and trusts and non-
profit activity. Within each of these parts, leading cases, statutes, and historical and
research materials are placed alongside the narrative of the author’s text to give
emphasis both to general theories of trust concepts and to the practical opera-
tion of trusts. Attention is also given to important themes such as the developing
relationship between trusts law and other areas of private law, particularly the law
of restitution, and the trend towards greater integration between Equity and the
common law.

This new edition takes account of all relevant judicial and legislative develop-
ments since the third edition and incorporates discussion of current law reform
proposals such as those relating to the law of charity. It also expands discussion of
key themes in current developments of the law especially those relating to (i) the
tensions between Trusts Law and the Law of Restitution and (ii) the consequences
of the still extant division between common law and Equity.

Graham Moffat is Senior Lecturer in Law at Warwick University, and teaches
Trusts Law, Equity and Law of Labour Relations at undergraduate and postgraduate
level. He has published widely on trusts law and charity law.
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Preface to the fourth edition

This book seeks to present the law of trusts in a different way from conventional
texts. The underlying premise is that an investigation of the social and legal contexts
in which trusts commonly appear, and of the functions which trusts perform within
these contexts, is an essential prerequisite to a proper understanding of trusts law.
Developments that have occurred in the relevant social and legal contexts since
the first edition of this book have confirmed our conviction in the value of this
approach. The bulk of the book is therefore again divided into four parts: trusts and
the preservation of family wealth (Chapters 3—11); trusts and family breakdown
(Chapter 12); trusts and commerce (Chapters 13—16); and trusts and non-profit
activity (Chapters 17-20). The gathering pace oflegal change has, however, impelled
us to make extensive revisions and additions to the text. Prominent amongst the
many statutory changes are the Trustee Act 2000 and the Pensions Act 2004 whilst
key aspects of the Charities Bill 2004 have also been incorporated where possible.
Important cases such as BCCI v Akindele, Foskett v McKeown, Schmidt v Rosewood
and Twinsectra v Yardley, together with an outpouring of academic literature, have
all in their different ways contributed to a continuing debate about trusts law,
particularly in its relationship to other areas of the common law. The effect of these
influences is evident in all four parts of the book.

Our approach requires that, within each part of the book, relevant rules of trust
law are investigated usually only after the reasons why trusts are commonly created
within the particular social and legal context — whether expressly by individuals
or groups seeking to achieve particular purposes, or by court order — have first
been studied. In the working out of this approach, express trusts and non-express
trusts receive distinctly different treatment. Express trusts are depicted primarily as
property-holding devices or ‘institutions’ which have been created, modified and
refined by generations of practising lawyers in response to the particular purposes
sought to be achieved by their clients. The law governing such trusts is presented
as the judicial and, to a lesser degree, the legislative response to the aspirations
of trusts lawyers and their clients (particularly as regards the rules determining
whether novel forms of trust should be treated as valid) and to the numerous legal
problems arising in the course of enforcement of valid trusts. The book shows
how, in the main, this response has been supportive; otherwise English law would



Preface to the fourth edition

not include the highly sophisticated body of principles which we call trusts law. But
circumstances in which judges or legislators have placed a check on the fulfilment of
trust founders’ objectives are also noted, along with the reasons why this should have
occurred. In relation to non-express trusts, the focus of the book is chiefly on the
relatively familiar theme that these contribute a quasi-remedial device for judicial
innovation on grounds of ‘equity’. But recourse to relevant contextual material paves
the way for a discussion of how far ‘equity’ has in fact been achieved in specific
social situations, and whether other express or implicit objectives — for example,
legitimation of practices which might otherwise call for redress — are being pursued.
The contexts in which these issues are most fully investigated are those of (1) family
breakdown, where resulting and constructive trusts and proprietary estoppel have
been prominent in a judicial search for some degree of ‘equity’ for non-earning
(usually female) de facto spouses; and (2) commerce, where a battery of remedies,
including a constructive trust, may be invoked in response to ‘inequitable’ behaviour
by those in trust-like positions.

Although this way of classifying and analysing trusts law might seem to frag-
ment the subject unduly, there is continued emphasis in the book on the unifying
influence of the trust concept itself. The first chapter — “Trusts introduced’ — illus-
trates how the ‘trust idea’ in English law remains generally constant, despite having
immense ‘elasticity’ (to quote Maitland), such as to render it useful in numerous
social situations over several hundred years. This general proposition is reiterated
later in the book. Nevertheless, there is a tension between fragmentation of the
subject-matter of study and the notion of the ‘trust idea’ as a unifying feature.
We suggest, however, that this reflects a source of tension within the subject itself,
namely the competing influences on legal development of the claims of pure con-
ceptual clarity as against pressures for pragmatic resolution of practical problems.
An adequate understanding of trusts law requires that both these influences be taken
into account by the student. Account also needs to be taken of one recent source
of tension in the development of trusts law. A particular feature of our system of
private law is the co-existence of overlapping jurisdictions. Circumstances can arise
where the jurisdictions of the Law of Restitution, the Law of Trusts and even the Law
of Tort can seem to overlap. It is at these points that tension can occur. We suggest
that it is important to appreciate that efforts to minimise or remove any resulting
dissonance may be a formative influence in current developments particularly in
the area of remedies for breach of trust or other ‘inequitable’ conduct.

In form the book is not an orthodox text, nor a set of cases and materials of a
familiar type, but something in between. Textual commentary increasingly predom-
inates, but extracts —sometimes quite long— from leading cases, statutes and relevant
historical and empirical materials are also included. We assume that teachers using
the book for a full year undergraduate LL B course may want to indicate further
cases and articles to be read. Many that are appropriate for this are mentioned in
the text.

XiX
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Preface to the fourth edition

Many people have contributed to the production of this book. As regards the
division of labour in this edition, John Dewar wrote Chapter 12 while Gerry Bean
contributed Chapters 15 and 16. Graham Moffat bears responsibility for the remain-
der of the book. The intellectual debt owed to Michael Chesterman, the co-author of
the first edition, is considerable, particularly in the areas of trust history and charity
law, and is gratefully acknowledged. We are grateful to the new publishers of the
Law in Context series for tolerating the extension of an already lengthy text, and for
efficiently producing the index and tables of cases and statutes. The authors would
also like to acknowledge the assistance of many trusts students, in responding over
the years to ideas about trusts law put to them in the classroom and writing learned
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Trusts introduced

1. Introduction

A ‘“trust’ in English law is in some measure the translation into legal terms of the
word ‘trust’ as used in ordinary speech. Its conceptual starting-point is ‘a confidence
reposed in some other’ (this phrase is from the sixteenth-century legal commen-
taries of Lord Chief Justice Coke). The ‘confidence’ so reposed gives rise to moral
obligations to which the courts, aided by the legislature, have purported to develop
legal parallels. Inevitably, the moral weight given to trust and trusteeship in ordinary
usage — to be ‘in breach’ of a ‘sacred trust’ is a serious matter, with repercussions
possibly in the next world as well as this one — has had a significant impact on both
the scope and the content of trusts law principles. There are still some contexts in
which it may be difficult to say whether the word ‘trust’ is used in a legal or purely
moral sense.

Yet this is by no means the whole story of trusts law. In the early twentieth century
the historian and jurist F W Maitland praised the trust (see Equity (2nd edn, 1936)
p 23 and Selected Historical Essays (1936) p 129); he regarded ‘the development from
century to century of the trustidea’ as ‘the greatest and most distinctive achievement
performed by Englishmen in the field of jurisprudence’. But this was not because
the trust embodied basic ethical principles but rather because of its versatility. It
was, he said, ““an institute” of great elasticity and generality; as elastic, as general
as contract’. The trust had in fact become a ‘lawyers’ device’, used chiefly within the
domain of private property transactions and institutions, and capable of serving
a wide variety of purposes. In 1934, one finds a left-wing American commentator
suggesting that, whatever the merits underlying the moral principle that a trust
should not be breached, the versatility of this lawyers’ device was exploited in at

c«

least one context — the preservation of private family wealth — in a manner which
had little to do with ethics (M Franklin (1933-34) 19 Tul LR 473 at 475):

The trust is an effort to escape from the ever-deepening and ever-recurrent crises in
capitalism. It is the confession of the upper middle class — the class that has most
used the trust — that the contradictions in capitalism cannot be resolved. The risks of
capitalism, therefore, must be minimised as much as possible through the employ of
an astute, intelligent, ever-watchful class of professional managers of capital who are
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placed, because they are élite, beyond the control of the owner for consumption. But
American lawyers do not have to be reminded that capitalism is so sick that even this
device to protect the only class that benefits from capitalism has failed pathetically.

These generalisations betray their origin in post-Depression America (eg in the ref-
erence to capitalism’s ‘sickness’), but they illustrate well enough that, whatever its
underlying moral base, the trust is by no means insulated from its social and political
environment or from political controversy. The majority of those who consciously
use the trust in a family context have been the minority of individuals and families
who own capital to any significant extent. Moreover, the phrase ‘professional man-
agers of capital ... beyond the control of the owner for consumption’ suggests a
significantly different role for trustees than is implicit in the phrase ‘a confidence
reposed in some other’ or in other lawyers’ descriptions of a trust (one of which is
cited in the next section).

We refer in the previous sentence to ‘description’ of a trust because defining the
trust, as opposed merely to describing it, has proved difficult. A sometimes over-
looked facet of Maitland’s assessment of the trust, that of development, highlights
the difficulty. It was the process of trust development — more in response to prag-
matism than principle — that so attracted him. This dynamic nature of the trust
device necessarily makes attempts at definition, if by definition we mean stating the
essence of a thing, a fraught exercise.

Ironically, however, at the very time Maitland was writing it appeared that
the development process had reached a terminus. Although our understanding is
inexact — the modern history of the trust has still to be fully documented — it does
seem that the combined influence of the courts and treatise writers had, during
the eighteenth and nineteenth centuries, completed the task of refining the family
of concepts that constitute the trust. Accordingly what Maitland was holding up
for inspection looked like a largely finished article with well-established features,
though these features reflected the different functions that the trust had performed.
However, the pace of fiscal, commercial and social change has quickened noticeably
in the last half-century and, for reasons that will become apparent, ‘development
of the trust idea’ is now firmly back on the agenda as attempts are again made to
adapt the trust form to novel purposes.

Consequently, how far the principal subject of our study, the trust concept, can
be said still to be in a process of development is a recurring theme in this book. At
this stage, just one aspect of this need be introduced. We have just referred to ‘the
trust concept’ but this singular notion may itself be misleading. If, with Maitland,
we want to understand the process of development we need to consider whether in
fact the ‘trust concept’ is but a collective term for describing a family tree of different
trust ideas at various stages of development. Some branches will have grown to full
maturity whereas others as yet have scarcely sprouted, and a process of incremental
development, usually gentle but at times more dramatic, is still occurring. We should
therefore be careful when meeting different types of trust not to assume that what is
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a central characteristic of one type of trust is a necessary element in all other types.
Indeed we need to consider whether it is preferable to talk not of the law of trusts
in the singular but of laws of trusts in the plural.

2. The nature of a trust in English law

One of the major traditional practitioners’ texts on trusts law, Lewin on Trusts, gives
the following description of a trust (17th edn, 2000) p 3:

The word ‘trust’ refers to the duty or aggregate accumulation of obligations that rest
upon a person described as trustee. The responsibilities are in relation to property
held by him, or under his control. That property he will be compelled by a court in
its equitable jurisdiction to administer in the manner lawfully prescribed by the trust
instrument, or where there be no specific provision written or oral, or to the extent
that such provision is invalid or lacking, in accordance with equitable principles. As a
consequence the administration will be in such a manner that the consequential benefits
and advantages accrue, not to the trustee, but to the persons called cestuis que trust,
or beneficiaries, if there be any; if not, for some purpose which the law will recognise
and enforce. A trustee may be a beneficiary, in which case advantages will accrue in his
favour to the extent of his beneficial interest.

This is probably the most comprehensive of the ‘definitions’ of a trust to be found
in standard legal works, derived incidentally from the judgment in an Australian
case Re Scott [1948] SASR 193 at 196, but some additional comments must be made
by way of elaboration.

(1) In most cases, a trust arises out of the conscious act or declaration of an individual or
group of individuals. To this individual or group no single name is consistently applied:
one finds ‘founder’, ‘settlor), ‘creator’ and ‘donor’ (or their plurals, as the case may be).
Where the trust is by will, ‘testator’ or ‘testatrix’ — being the words for describing the
maker of a will, whether or not it contains a trust — acts as a substitute. A founder
of a trust may be a trustee and/or a beneficiary under it (subject to point (3) below).
Where a trust arises out of the conscious act or declaration of a ‘founder’ (as will be
seen later, he or she need not actually use the word ‘trust’), it is called an ‘express trust’

(2) Where there is no conscious act or declaration which creates the trust, it will owe its
existence to legal rules (statutory and judge-made) which in certain defined situations
impose trusts on individuals (so that they thereby become ‘trustees’) in respect of
property owned by them or under their control. In such cases there is no founder
of the trust, and the trust can be said to be an ‘imputed’ trust. ITmputed’ is not a
recognised legal term in this context, but we will use it as a synonym for ‘non-express’
As will be explained later, there are more specific (though somewhat confusing) sub-
classifications: ‘statutory’, ‘implied), ‘resulting’ and ‘constructive’ trusts.

(3) A trust can have any number of beneficiaries or founders. The same applies to trustees,
subject to practical considerations and to legal rules which insist in some cases that
the number of trustees must not exceed four (Trustee Act 1925, s 34(1)). The same
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person (private individual or corporate body) may appear in any two or three of these
roles, except that the law abhors the nonsense that a person should be sole trustee of
property for himself or herself.

(4) The trust property may be any type of estate or interest recognised in property law,
ranging from ownership of a car or a piece of land to ‘intangible’ property, such as a
copyright.

(5) Although the Lewin definition refers to the property being ‘held” by the trustee, ‘or
under his control} for practical purposes a trustee generally has legal title to the trust
property. Where the trust property is an equitable proprietary interest — it may indeed
be an interest under another trust — the trustee’s title is equitable only.

(6

=

The ‘consequential benefits and advantages” which accrue to beneficiaries may take the
form of benefits in kind (eg occupation of land held on trust) or cash (egincome from
shares). There is no rule that the entitlements of individual beneficiaries should be fixed
in advance or that they should all receive benefit simultaneously; indeed, the allocation
of benefits may be left to the trustee(s) (under a so-called ‘discretionary trust’) or to
some third party, who may even have the power to exclude entirely beneficiaries listed
or described in the trust deed. Furthermore it may be stipulated that interests arise
only if a specified contingency is satisfied, and a trustee may have the duty or power to
withhold all allocation of benefit within a specified period, ie to ‘accumulate’ income.
(7

~

In referring cryptically to ‘some purpose which the law will recognise and enforce’ the
Lewin definition is speaking mainly of charitable trusts. Generally, a trust must have
one or more persons as beneficiaries or potential beneficiaries, but if its terms require
the trustee to administer the trust property for one or more purposes which fall within
an artificial legal definition of ‘charitable purposes) the trust may be valid even though
it is expressed in terms of purposes rather than beneficiaries. There are some other
narrowly defined situations where the failure to define beneficiaries is not fatal to a
trust.

Most aspects of this general description of a trust will, of course, be further dealt
with in the course of this book.

3. The trust’s versatility

What aspects of the trust form give it the versatility so admired by Maitland, so that
it has come to be employed for a wide variety of purposes over a long period of time?
Very briefly, the secret of the trust’s success is to be found in three things. First, in
establishing a trust, a founder (or a court, in the case of ‘imputed’ trusts) can play a
whole range of ‘tricks’ with three particular aspects of property ownership: nominal
title, benefit and control. The founder (or the court) can juggle these around in a
variety of ways. Second, the rights and obligations expressly created in a trust are
fortified by effective equitable remedies and supplemented, so far as is necessary, by
asubstratum of detailed legal rules (as, indeed, is indicated in the Lewin definition).
Third, in the areas where it is predominantly used, the trust performs its ‘tricks’
with property better, and has stronger legal reinforcement, than other competing
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legal institutions. We shall consider these factors under separate headings, giving
some examples of trust dispositions under the first heading in order to illustrate
what has been said so far and to show some of the common types of motive that
underlie the present-day use of trusts.

4. Manipulating facets of ownership through trusts

(@) The trust's “tricks’

The following are the most important of the trust’s ‘tricks’ in this regard:

Trick no 1 Nominal ownership of property can be separated from benefit and
the right of control.

Trick no 2 Benefits may be split amongst two or more beneficiaries, who may
be entitled to shares, or successively, or contingently, according to the wishes of the
founder of the trust (as set out in the trust) or any person(s) designated by him or
her (which may include the trustees). In particular, where the trust property brings
in income — such as rent or royalties or dividends — entitlement to income may be
allocated separately from entitlement to capital (ie to the trust property itself). To
have a ‘contingent entitlement’ means simply that the beneficiary must satisfy some
requirement such as reaching a specified age before his or her interest will accrue
to or ‘vest’ in him or her.

Trickno3  Allocation of benefit may be putin suspense according to the wishes of
the founder, or any person(s) designated by him (which may include the trustees).

Trick no 4 Some or all aspects of control and management of the trust property
may be divorced from entitlement to benefit and reserved to the founder of the trust
or conferred by him or her on the trustees or any other person.

Trickno5  When trust property is ‘converted’ (eg land is sold, or money subject
to the trust is invested in land or shares), the new property which is so acquired by
the trustees is held by them subject to the trust.

Trickno6 ~ Where, for legal or practical reasons, the group of persons intended
to benefit, directly or indirectly, from a disposition of property is too large to
enable them to be constituted as co-owners holding legal title, the title can instead
be transferred to an appropriately smaller number of trustees to be held on trust
for the benefit of the intended beneficiaries, who still retain control.

The following examples illustrate how these ‘“tricks’ can operate in practice (the
principal relevant ‘tricks’ are referred to in parenthesis).
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Example 1 (trick 1) Wisegirl completes a transfer of 10,000 £1 shares in Run
Down plcin favour of Bear, Bull & Stag, her firm of brokers, instructing them to hold
the shares as trustees (or ‘nominees) as they are sometimes called in this context)
for her son Whizz-kid. The shares will be registered in the company’s share-register
in the name of the brokers, but Whizz-kid is entitled to receive the dividends and
any other benefits, and to instruct the brokers on all aspects of management, such as
exercising the voting power attached to the shares and selling or otherwise dealing
with the shares. He is ‘the owner in all but name’.

Comment  The chief advantage of this arrangement as against a simple transfer
of the shares from Wisegirl to Whizz-kid is that the latter may hope to conceal his
‘beneficial ownership’ of the shares from the company. He may want to do this if (for
instance) he is a financial entrepreneur who is thinking of attempting a take-over.
Note, however, that s 212 of the Companies Act 1985 gives UK companies the right
to ask any registered nominee shareholder to disclose the beneficial owner of shares.
It has been estimated that for most UK registered public companies at least 80 per
cent of their share register will comprise nominee names. (See generally Fulcrum
Research The Index of Nominees and their Beneficial Owners (10th edn, 2002).)
It is thought that the rights under this section are now used mainly by manage-
ments of companies which regard themselves as potential targets for a take-over bid
(see Davies Gower and Davies Principles of Modern Company Law (7th edn, 2003)
pp 600-602).

Example 2 (trick 1) The solicitors’ firm of Addmore & Charge receives £50,000
from Credulous, a client, in order to pay for Credulous’s purchase of a house. By law
this money must go into a client’s ‘trust account’ at the firm’s bank. In general, the
solicitors are only entitled to deal with the money on Credulous’s instructions (eg
they will pay it to the seller of the house when they have Credulous’s instructions
to settle). This type of trust is often called a ‘bare trust’.

Comment  For practical reasons it is convenient to have the money lodged at the
bank in the name of the solicitors, so that they can sign the necessary cheques, but
for virtually all purposes it is still the client’s money. In particular, if the solicitors
go bankrupt, their creditors cannot get hold of the money to satisfy their claims:
the client’s claim prevails.

Example 3 (tricks 1, 2, 3 and 5) Stern provides in his will that Solemn and Sad,
the executors and trustees thereof, should hold a house, ‘Funfair], 32 Hootenanny
Parade, Crazyville, on trust to permit his housekeeper Strict (if she should survive
him) to occupy the same for the rest of her life and thereafter to sell the house and
hold the proceeds thereof (with any income accruing thereto) on trust for his twin
sons Serious and Sensible in equal shares when they attain the age of 25.
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Comment Here benefit, in the form of actual occupation, and substantial con-
trol go first to Strict, but if on her death Serious and Sensible are not yet 25,
there is a temporary suspension of benefit and a shift of control to the trustees,
Solemn and Sad, in so far as they decide how to invest the proceeds of sale and
whether to change the investments subsequently. In a sense, the ‘dead hand’ of
Stern is also involved in control, because he has directed the retention and sub-
sequent sale of the house and he may also have laid down stipulations as to the
mode of investment of the proceeds, and other aspects of control. When the sons
Serious and Sensible attain 25, they are entitled to require the benefit, which com-
prises both the trust investments and the income accumulated thereon since the
proceeds of sale were first invested, to be transferred to them in equal shares.
Ever since their acquisition, these investments have been held subject to the trust
just as the land has, but the transfer to Serious and Sensible brings the trust to
an end.

Overall, Stern has here provided for his dependants in a manner which he
deems appropriate: his housekeeper has been assured of a place to live and his
sons each receive a capital sum at an age when they are mature enough to make
proper use of it and may well have an immediate need for it (eg in order to buy
their own house). In the meantime, the trust investments have been competently
managed.

Example 4 (tricks 1-5) In 1964, land and investments worth £1,000,000 are
put into a “Trust Fund” under a trust deed executed by Lucre, aged 56. He lists the
following as the ‘specified class’: his mother (aged 80), his wife (aged 48), his three
children (aged 25, 23 and 20) and his grandchildren, both existing (there is already
one, aged 3 months) and to be born in the future. The trustees are his trusted and
prudent friend Solomon and his solicitor Sheba. The key clause of the trust deed is
as follows:

The trustees shall stand possessed of the Trust Fund and the income thereof UPON
TRUST for all or such one or more exclusively of the others or other of the members
of the Specified Class if more than one in such shares and either absolutely or at such
age or time or respective ages or times upon and with such limitations, conditions
and restrictions and such trusts and powers (including discretionary trusts and powers
over income and capital exercisable by any person or persons other than the Settlor
or any Spouse of the Settlor whether similar to the discretionary trusts and powers
herein contained or otherwise) and with such provisions (including provisions for
maintenance and advancement and the accumulation of income for any period or
periods authorised by law and provisions for investment and management of any nature
whatsoever and provisions for the appointment of separate trustees of any appointed
fund) and generally in such manner as the Trustees (being not less than two in number
or being a corporate trustee) shall in their absolute discretion from time to time by any
deed or deeds revocable or irrevocable appoint.
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Comment  The significant feature of this ‘discretionary trust’ is that it is still a
trust even though no one in the specified class is entitled under the trust deed to
claim a specific share of the trust capital or income or even to insist at any specific
time that all or any part of the capital or income should be distributed. The question
of entitlement (as well as choice of investments and other aspects of control) is left
entirely to the trustees subject only to any limits specified by Lucre. In the result,
Lucre has provided for three generations of his family and ensured competent
management of the trust property — as Stern did in the preceding example — but
there are three further advantages to be gained from Lucre’s trust:

(i) The trustees can allocate the benefit of the trust according to the current needs of the
various beneficiaries. The comparative rigidity of Stern’s will trust in example 3 could
lead to anomalies; for example, if one of his sons becomes a millionaire pop star by
the age of 25 while the other is on the dole, there is no provision in the will for giving
all or substantially all of the trust fund to the latter. Furthermore, so long as Lucre
is still alive, he can exercise de facto influence over his trustees (who may be wholly
‘tame’) to respect his views in this regard. (NB: For a salutary warning of the perils
of behaving as a ‘tame trustee’ see Turner v Turner [1983] 2 All ER 745 and generally
Chapter 11.)

(ii) If any of Lucre’s beneficiaries go bankrupt, or are desperately trying to raise money
to pay for the improvidence sometimes associated with the heirs of the wealthy, they
have no ascertainable interest under the trust which their creditors can get hold of or
which they themselves can sell or mortgage. To this extent, the trust remains immune
from their creditors and acts as a ‘caretaker’ mechanism to protect them from their
own improvidence or ill-luck.

(iii) Accordingto thelaw, at the time of this trust’s fictitious establishment in 1964, the trust
had notable tax advantages. In particular, estate duty would not have been payable in
respect of the creation of the trust, being an inter vivos disposition, provided Lucre
lived for seven more years; and on the subsequent death of Lucre’s mother or wife or
indeed any of the beneficiaries, the existence of the trust would not have increased the
estate duty payable on the deceased’s estate because the deceased beneficiary would
have had no fixed interest in the trust fund, but merely an expectation of benefit. (By
contrast, the value of Stern’s house would have been subject to estate duty twice, in his
estate on his death, and in his housekeeper’s estate on her death.) Taxation of transfers
of capital has changed since 1964, and the discretionary trust is no longer such an
outright tax-saver (see Chapter 8), but it represents a classic case of tax avoidance
through the use of trusts and its importance in this regard over many years has had a
significant impact on the law of trusts.

Example 5 (trick 6) Due to complex conveyancing rules, established initially by
the 1925 property legislation, land cannot be held under any form of co-tenancy
by more than four persons. If seven people wish to hold land in joint tenancy or
tenancy in common, it must be vested in trustees in trust for them. If the conveyance
simply names the seven individuals as transferees, the first four named will be treated
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as trustees (holding a joint tenancy) for all seven by virtue of a statutory ‘imputed’
trust. The changes introduced by the Trusts of Land and Appointment of Trustees
Act 1996 have considerably simplified the rules relating to ‘trusts of land’ but have
not affected this basic formal position on co-ownership. The statute substituted
one form of trust — the trust of land — for the two types — trust for sale and strict
settlement — that existed under the 1925 legislation. The powers conferred on
trustees by the 1996 Act are significantly wider than those under the earlier leg-
islation. These powers will be referred to only briefly at appropriate points in the
text because trusts of land and the 1996 Act are more appropriately studied and
discussed in the general context of land ownership and control.

Example 6 (tricks 5 and 6) The trust is a convenient vehicle whereby funds
contributed or deposited by or on behalf of a large and possibly fluctuating number
of people may be put into investments (usually stock exchange securities) for their
collective benefit by a small group of trustees and managers (see Chapter 13).
Three examples of this collective investment function of the trust are of particular
importance:

(i) The bond or debenture trust, whereby a single company solicits loans at fixed interest
from the public, arranging for a trustee (usually a corporate body) to act as a nominal
lender of the total amount subscribed, a conduit-pipe for interest and principal pay-
ments from the company to the individual investor and a watchdog for the investors’
interests. It would in theory be possible for the borrower to issue bonds or deben-
ture stock direct to the lenders/investors. This would involve the disadvantage of the
borrower dealing direct with hundreds, perhaps thousands, of the lenders/investors.
Arguably this would be wholly impracticable in the case of a secured debenture issue
since each lender would acquire a security interest in the assets of the borrower. The
interposition of a trustee as an intermediary avoids these difficulties and provides the
advantages referred to previously (see eg Duffet (1992) 1 JITCP 23-30; and generally
Hayton et al (2002) 17(1) JIBEL 23).

The unit trust, whereby under close statutory regulation a corporate ‘custodian trustee’

=

(il
holds a fund gathered from the public in return for the issue of ‘units’ of the fund, and
a corporate managing trustee invests this fund in whatever stock market securities
seem best at any given time. Dividends and capital gains earned from the investment
accrue for the benefit of current unit-holders (see Fan Sin, The Legal Nature of the
Unit Trust (1998)).

The private pension fund, whereby money paid in on behalf of a company’s employees

=

(iii
by the company and, in most cases, by the employees themselves is invested by a small
group of trustees (who may include one or more representatives from the employer’s
and the employees’ respective ‘sides’) in order to provide pensions for the employees
on their retirement.

Example 7 (Tricks 4 and 6) Where companies encounter trading difficulties
and insolvency threatens it may be possible to refinance the business so as to keep it
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operating as a going concern. The claims of existing unsecured creditors will be of
limited value to them in the event of insolvency. Those creditors may therefore be
willing to subordinate their claims to the interests of potential later creditors such
as banks who may then be willing to risk further injections of funds to keep the
business afloat. A legal difficulty is that this runs counter to a principle of insolvency
law that requires all unsecured creditors to be treated alike or ‘pari passu’ as it is
known. Interposing a separate trustee between the company and the creditors can
circumvent this problem by arranging that all of certain designated debts are owed
to the trustee. The trust instrument, known as a ‘subordination trust, can then
specify the order in which the creditors will be able to claim in the event of the
ultimate insolvency of the debtor company. The example described above is just
one of many ways in which the trust can be employed as part of a commercial
arrangement (see O’Hagan ‘The Use of Trusts in Finance Structures’ (2000) 8(2)
JITCP 85; and the sources referred to under example 6(i)).

Example 8 (tricks4 and 6) About three months after a coal-tip disaster at Aberfan
on 21 October 1966, the massive fund collected by public appeals (it ultimately
reached about £1,750,000) was transferred in the form of cash and investments
to fourteen trustees. Under the trust deed, it was to be held and applied by them
in accordance with the directions of a management committee (which initially
comprised six of the trustees and nine other representatives of the local community)
on the following trusts:

(i) for the relief of all persons who have suffered as a result of the said disaster and are
thereby in need; and

(i) subject as aforesaid for any charitable purpose for the benefit of persons who are
inhabitants of Aberfan and its immediate neighbourhood (hereinafter called ‘the area
of benefit’) on the Twenty First day of October One Thousand Nine Hundred and
Sixty Six or who now are or hereafter become inhabitants of the area of benefit and
in particular (but without prejudice to the generality of the last foregoing trust) for
any charitable purpose for the benefit of children who were on the Twenty First day
of October One Thousand Nine Hundred and Sixty Six or who now are or hereafter
may become resident in the area of benefit.

Comment  This was a charitable trust: ie the purposes elaborated in the clause
just quoted fall within the ‘legal definition of charity’, so the devoting of benefit to
purposes instead of benefit to potentially ascertainable people did not invalidate the
trust. [t was unusual in that the trustees — the nominal owners —and the management
committee — those with the right to control — were separate groups: in charitable
trusts the trustees usually perform both these functions. But the role played by the
trust in centralising nominal ownership and control of the large amount of money
contributed whilst benefit could be spread out amongst a whole community (with
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particular attention to those who had suffered most from the collapse of the coal-tip)
was evident enough, and typified the use of the trust for charitable activity.

Example 9 (trick 6) The Bunker Golf Club, having over three hundred members,
has its own golf course and a number of shares. These are formally vested in two
trustees, Tee and Caddy, on trust to hold them for the benefit of the members of
the club for the time being.

Comment A trust is used here not merely because of the rules of land law
mentioned in example 5 but also because of the practical consideration that it
would be grossly unwieldy to have all the members (who fluctuate from time to
time) registered as legal owners of the land or the shares. Questions of control of
this property are determined by the club’s management body and membership in
accordance with the constitution, to which all members have agreed to adhere when
they joined the club (see Chapter 17).

Example 10 (tricks 1 and 5) X is the tenant under a lease of business premises
on favourable terms. She asks Y, her estate agent, who negotiated the lease in the
first place, to try to obtain a renewal for her. Y tells the lessors that X does not want
a renewal, and manages, without telling X, to obtain a renewal for himself. X is
entitled to claim that Y holds the lease as ‘constructive trustee’ for X, ie Y must treat
X as the ‘owner in all but name’ and, if X so requires, must transfer the lease to her.

Comment  This example falls within one of the categories of ‘imputed’ trusts.
No one has consciously founded or created the trust, but in order to enforce the
obligation binding Y, as X’s agent, to act only in X’s interests in negotiating the
renewal, the law ‘imputes’ the trust in order to establish that Y’s ownership of
the renewed lease is nominal only, and the benefit and right of control belong
wholly to X.

(b) Summary

This selected list of the trust’s ‘tricks’ and the examples, fictitious and real, which
illustrate them, give a general idea of the trust’s versatility and of some of the
common types of purpose which a trust’s founder may have in establishing a trust.
These purposes include concealing ownership, facilitating land conveyancing and
other types of dealing in property, holding and controlling property for the sake
of large groups of people (particularly in the fields of collective investment and
charitable and other non-profit-orientated activity), providing for the founder’s
family in various ways over long periods of time (both before and after his or her
death), protecting property from creditors and from the extravagance of individual
members of the family, and cutting down tax liabilities, particularly on the transfer
of private capital. In the case of ‘imputed’ trusts, the underlying purpose is to
implement a judicial or legislative intent that, despite the absence of any express
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declaration of trust, a nominal owner of property should be treated in certain
situations as holding the property for the benefit of someone else.

It will be observed that in some cases (eg examples 1 and 5), the trust is very short
and simple; in others (especially 4, 6 and 7), along and complex document, setting
out detailed powers and duties, is required. Sometimes, the trust is ‘embedded in’,
or very closely linked with, another legal concept or institution, such as a contract
(9 — the Golf Club’s rules take effect contractually), one or more ‘powers’ (4) or a
will (3). At times, the trust seems to be no more than a mechanical common-form
device, fitting in a gap left by technical rules of property law (5); in other cases
(eg 4) it will be consciously and deliberately tailor-made to suit an individual
founder’s specific purposes. In other words, some founders of trusts have trusts
thrust upon them, possibly without their realising it, others twist trusts to their
own ends and yet others are somewhere in between.

The boundaries of the trust’s areas of use are also somewhat random. Why, for
instance, should it be prominent in collective investment and non-profit-making
activity, but not in ordinary commercial enterprise? If one wants to put property
in the name of another but enjoy the benefits secretly, would not a contract with
that person be just as good as a trust? To answer questions such as these, one has to
know something of the type of protection and reinforcement which the law gives
to trusts and something of the type of ‘tricks’ that other legal institutions arising
in the domain of private property can perform. In a broad sense only, these are the
respective preoccupations of the next two sections of this chapter.

5. Equity’s rules for enforcing trusts and supplementing their terms

The law of trusts consists chiefly of rules for the enforcement of obligations set
out in trusts and rules which are designed to supplement these expressly imposed
obligations. This does not cover the whole field of trusts law; there are also, for
instance, rules for determining whether a valid trust has been properly created. At
the risk of stating a commonplace, it must be emphasised that the ambit of the
equitable rules that are briefly outlined below is not restricted to the enforcement of
obligations associated with the trust. As will be seen at several points in this book,
but particularly in Chapters 14 and 16, equitable rules and remedies have a much
broader compass.

With regard to the rules concerning enforcement, a brief historical résumé is
necessary here although we consider this topic more closely in Chapter 2. The
rules were developed over a long period by a specific court, the Court of Chancery.
This existed separately from the common law courts, in which, generally speaking,
only common law titles to property were recognised. Chancery never formally
denied such common law titles: it simply maintained that when owners of property
under common law title held the property by virtue of a disposition which made
them trustees thereof, they could be ordered by Chancery to exercise their rights
of ownership for the benefit of those designated under the trust as beneficiaries.
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The development of this parasitic relationship of the trust notion to common law
ownership explains why, generally speaking, a trustee is the legal owner of the trust
property. The existence of a trust does not take this ownership away from the trustee,
but renders it nominal by entitling the beneficiaries to invoke remedies granted by
Chancery in order to secure such entitlement (in terms of benefit from the property
and control of it) as the trust confers on them.

The remedies thus initially granted to trust beneficiaries took the form of claims
against trustees deriving from the trustees’ breach of confidence in failing to abide
by the trust (cf the ‘moral basis’ of trusts referred to in the opening paragraphs of
this chapter). In the course of time these remedies became fairly extensive, so that
nowadays trustees can be ordered (for example) to give accounts of their financial
administration of the trust, to pay money out of their own pockets by way of
compensation for damage to the trust or make restitution of profits which they
have secretly made for themselves by virtue of their trusteeship, or to refrain from
committing specified acts amounting to breach of trust. Concurrently, however,
Chancery strengthened this arsenal of remedies by granting beneficiaries redress
against third parties in appropriate circumstances. In particular, it developed the
principle that, broadly speaking, any person who receives trust property from a
trustee with ‘notice’ of the existence of the trust and/or without giving value for it
should be taken to hold the property subject to the pre-existing trust. Even though
a bona fide purchaser without notice of the trust is nof thus bound, this aspect
of Chancery’s protection of the beneficiary enabled the beneficiary’s interest to
be treated as akin to a right of property. The same effect has emerged from rules
empowering beneficiaries to dispose of their entitlement under a trust like any
other item of property: they can even transfer it on a further trust so as to create a
‘sub-trust’. It has spread also to ‘imputed’ trusts: thus, for instance, where X holds
property on ‘constructive trust’ (or any other form of trust) for Y, Y’s rights to the
property usually prevail over X’s creditors.

Paradoxically, whereas the founders of trusts have wide discretions as to the terms
of the trust, the sequence of events whereby Chancery developed trust remedies did
not confer on them any general right to compel the trustees to observe the trust.
To this extent, a transfer on trust operates to sever the founders from their former
proprietaryrights. But there are mechanisms whereby they can retain specificaspects
of control: they may, for example, reserve to themselves a power to revoke the trust,
or to determine beneficial entitlement, or to dismiss the trustees and appoint new
ones.

The supplementing of an express trust by rules of equity chiefly takes the form of
defining a trustee’s administrative duties and powers where these have not been spelt
out. Chancery and the legislature have been assiduous in this respect. For example,
the Trustee Acts 1925 and 2000 confer on trustees a wide range of miscellaneous
powers, including selling or mortgaging trust property, insuring it, compromising
debts or other claims which the trust is entitled to make, maintaining minor bene-
ficiaries out of trust income and applying to the Chancery Division for advice. The
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Trustee Act 2000 also contains provisions to facilitate the investment of trust funds
and to stipulate the circumstances in which a statutory duty of care will apply to
trustees. Most of these trusteeship powers and duties can, however, be abrogated,
extended or modified in the trust instrument, and often are.

In the outcome, the extent to which a beneficiary’s rights can be conceived as
falling short of absolute ownership depends largely on two caveats:

(i) the extent to which powers of control and/or determination of beneficial entitlement
are reserved to trustees or third parties; and

(ii) the importance to be attributed to the fact that a bona fide purchaser of the trust
property for value and without notice may override the beneficiary, leaving him to
pursue remedies against the trustee.

The first of these factors is very much at the discretion of the founder of the trust.
The importance of the second factor depends largely on value-judgment: given
that in most situations purchasers are ‘on notice’ if they could reasonably have
been expected to ascertain the trust’s existence, its practical significance is probably
not great. The degree of control left to founders after creation of the trust is a
flexible matter, but specific powers which they reserve to themselves will receive
legal protection. On top of all this, extensive trusteeship duties and powers are laid
down by the law in the absence of express provision in the trust. The sum total is an
impressive barrage of rules ensuring that trustees cannot abuse with impunity their
position as nominal owners, even though in formal terms at least their powers of
management may be very wide. The state, chiefly through the Chancery offshoot
of its judicial branch, has lavished plenty of care and attention on trusts.

6. When is a trust not a trust?

The opening chapter of a book on Trusts Law is not usually the place to come across
Christmas cracker-like riddles. The reason for posing the riddle is to counter an
impression that may be growing on the reader to the effect that there is no limit to
the degree of separation of ownership, control and benefit that can be accomplished
by use of a trust. The impression would be misleading. There must be some genuine
separation of those features for a trust to be valid. Let us suppose my wife and I
make a declaration of trust under which our house is to be held on trust for her and
for my children. We continue to act as if we are absolute owners even to the extent of
obtainingaloan from the bank on the security of the property to finance my business
dealings. They turn out to be disastrous and the bank seeks to realise its security
against ‘my property. With a flourish I produce the trust instrument, the existence
of which I had omitted to inform the bank about, and which purports to show that
I have no interest in the house at all. The bank will claim, probably successfully,
that the declaration of trust is a ‘sham’ (see Midland Bank v Wyatt [1995] 1 FLR
696, discussed in Chapter 6 at p 286). Consequently the ‘trust property’ will still
be beneficially owned by my wife and myself and available to some extent to meet
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the claims of my creditors. A more elaborate variant of a sham could arise where
a settlor does genuinely transfer legal title in property to trustees but reserves to
himself very extensive powers, for instance, to amend the terms of the trust, to
appoint new trustees (including himself), to act as investment manager and to add
or exclude beneficiaries and so on. If the trustees acquiesce in these arrangements
and, in effect, act as a cipher for the settlor a court confronted with claims brought
by creditors or by the Inland Revenue may decide that the trust is a sham. The
outcome would be that the trustees hold the property on a bare trust for the settlor.
(See generally on this topic Wadham (ed) Willoughby’s Misplaced Trust (2nd edn,
2002); Brownbill [1993] 1 JintP 13; Duckworth [1999] JTCP 183; Mowbray [2000]
PCB 1 at 28 and [2000] PCB 2 at 105; and Harris [2004] PCB 2 at 95).
And the answer to the riddle of course is: ‘When it is a sham’.

7. The trust and ‘competing’ legal institutions

The material in the foregoing two sections shows that the trust — meaning here
particularly the express trust—is potentially of use where it is desired to split the three
facets of ownership referred to (nominal ownership, benefit and control) with the
assurance that whatever arrangement is decided on will receive adequate protection
from the courts. But English law also provides many other ways of permitting
someone to deal with property for the benefit of another. When one then turns to
ask whether the trust, in a given type of situation, is a betterlegal institution to use for
this type of purpose than any other, a whole new range of issues is opened up. One
has to consider the strengths and weaknesses of such other legal devices — contracts,
bailments, conditions, etc —as appear to offer alternative means of reaching a similar
result. These strengths and weaknesses reflect the different legal consequences that
attach to each institution or, if you will, their different juridical natures. But in
considering, as we do below, what aspects of their respective natures makes, for
example, a contract or a trust better for a particular purpose, we should not lose
sight of their functional similarities. To continue the contract-trust comparison,
the origin of both is commonly a transaction between two persons, in the trust
context settlor and trustee, and as Maitland acutely observed, it is impossible ‘so
to define a contract that the definition shall not cover at least three-quarters of
all the trusts that are created’ (Equity (2nd edn, 1936) p 54; see Langbein ‘The
Contractarian Basis of the Law of Trusts’ (1995) 105 Yale L] 625 for an intriguing
contemporary resurrection, not to say embellishment, of the ‘trust as contract’
idea).

We must therefore emphasise that a trap to be avoided is one of believing that
certain transactions can be achieved only by means of a trust and others only by
means of contract, etc. Indeed on occasions the one set of facts may permit more
than one conclusion. For example, informal domestic arrangements concerning
payments for alterations to a house may be construed as creating either a debt or a
trust. The situation is further complicated by the fact that the best way of achieving
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the desired result may be to use the trust in combination with other legal forms.
Examples of this have already been given (see example 9 above).

This introductory section is no place to investigate these issues at length. But
at this stage it is useful to consider what sort of factors may give the trust special
prominence in particular types of property transaction, or alternatively may wholly
or partly shut it out from use. This will be done by briefly comparing the trust with
three other legal institutions — contracts, ‘personal representation’ with reference
to a deceased’s estate, and limited liability companies.

(a) Trust and contract

Let us consider the advantages and disadvantages of the trust and the contract in the
‘secret ownership’ situation illustrated in example 1 (p 6). If the arrangement is set
up by contract alone — whether it be a contract between the brokers and Wisegirl,
or the brokers and Whizz-kid, or all three — the major disadvantage from the point
of view of Wisegirl and Whizz-kid is that, if the brokers were to sell or give the
shares to a third party in breach of the contract, Whizz-kid’s claim to the dividends,
etc, would be overridden even though the third party knew all along about the
contractual arrangement. One could evade this by dressing it up as a contract of
agency between Whizz-kid (as principal) and the brokers (as agents), because if
the brokers then gave the shares away or sold them to a third party who was on
notice, Whizz-kid would have so-called rights of ‘tracing’ against the third party
entitling him to claim the benefit of the shares. But, as we shall see, these rights only
arise from a form of ‘imputed’ trust: in other words, agency smuggles the trust in
by the back door. And there is the practical disadvantage that as Whizz-kid has to
be made a party to the contract the simplicity of Wisegirl’s transfer on trust is lost.
The only possible advantage of using a contract is that Wisegirl herself (assuming
she is a party) can easily sue the brokers if they play false, whereas the trust, it will be
recalled, prima facie confers rights of action for breach of trust on the beneficiaries
only. There are ways of combining the contract and the trust to achieve this result (eg
the brokers could agree formally with Wisegirl to observe the trust in Whizz-kid’s
favour), but again the objective of simplicity has been lost.

If one alters the facts slightly, and makes Whizz-kid abouncing baby or an unborn
grandchild instead of a fast operator on the stock market, the trust’s advantage over
the contract is more obvious. Because Whizz-kid cannot contract with full capacity
(if atall), no agency relationship will arise between the brokers and Whizz-kid, and
in the absence of an express trust Whizz-kid has no claims in any circumstances
against a third party who receives the shares.

This is not to say that every time the trust and the contract ‘compete’ to perform
some property transaction, the trust always wins. Usually, in fact, it loses. The
contract is adaptable to a far greater number of situations, simple and complex,
than the trust and it permeates a considerably wider range of social situations than
the property-holding milieu of the trust. But this example does show that, when it
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comes to making as watertight as possible an arrangement for separating facets of
property ownership, the trust’s special characteristics are likely to make it preferable.

(b) Trusteeship and ‘personal representation’

The comparison of trusteeship with the position of ‘personal representation” occu-
pied by the executor or administrator of a deceased’s estate raises a different issue.
Put simply, the administration of a deceased’s estate entails collecting all its assets,
paying off its liabilities (in particular debts and inheritance tax) and distributing
what remains to those entitled. Where the deceased has left a will which nominates
someone to do this and this person accepts the office, he or she is an ‘executor’ or
an ‘executrix’; where the will makes no nomination, or there is no will, an ‘admin-
istrator’ or ‘administratrix’ is appointed by the court. The phrase ‘legal personal
representative’ comprehends both these offices.

Clearly, personal representation has a good deal in common with trusteeship: the
legal personal representative is a nominal owner of property who performs certain
tasksinrelation to it for the benefit of others—ie the beneficiaries under the will or the
next of kin where there is no will. But, in contrast to the trust-contract comparison
just described, one cannot consciously choose between trusteeship and personal
representation with regard to property dissolution on death. This is because by law
the tasks of administration fall wholly to legal personal representatives and are the
only tasks required of them acting as such. In practice, the same individuals are often
appointed to be executors and trustees: they act first as executors in administering
the estate, then hold the remaining property as trustees of the trust(s) set out in
the will (example 3 above — Stern’s will — illustrates this process). Similarly, an
administrator of an intestate estate becomes a trustee on ‘statutory trusts’ for the
next of kin when administration is over. Thus, while personal representation and
the trust are not alternative legal devices for achieving the same end, they have a
similar fiduciary character, and are therefore assimilated by the law in a number
of respects, for example, in having certain common powers and duties under the
Trustee Acts 1925 and 2000. They are also closely associated in point of time. Indeed,
fine legal distinctions have to be drawn to determine how the rules and practices to
be followed by trustees and executors differ and when precisely an executor-cum-
trustee exchanges an executor’s hat for a trustee’s hat (see generally Kerridge et al
Parry & Clark: The Law of Succession (11th edn, 2002) pp 574-601). There is one
significant distinction that needs to be mentioned and this relates to the interests of
those entitled under the will or on intestacy, called legatees or devisees depending
on the nature of the assets of the deceased’s estate. It is generally accepted that they
do not have any equitable ownership in the assets under the administration of the
personal representative until the point of time when the personal representative
changes hats (see Stamp Duties Comr (Queensland) v Livingston [1965] AC 694,
where the issue of equitable ownership had implications for tax liability). Then they
become beneficiaries with full equitable ownership. Until that time the equitable
ownership can be said to be in suspense although, of course, legatees and devisees can
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call on the remedies that equity provides to ensure that the personal representatives
comply with their fiduciary or ‘trust-like’ duties.

This brief comparison of trusteeship and personal representation helps to show
that from a functional point of view the choice of alternatives when one is thinking
about manipulating the distribution of one’s property after death is between a will
(which inevitably brings in administration) and an inter vivos trust (which virtually
bypasses it so far as the property contained in it is concerned). But unless the mode
of distribution is to be fairly simple, the will is likely to contain dispositions on trust,
so it is not a matter of choosing between a will and a trust, but deciding whether or
not to set up one’s trust in a will. A comparison of examples 3 and 4 above (Stern’s
will trust and Lucre’s inter vivos trust) illustrates this.

(c) Trust and company

We come now to the final comparison to be discussed in this chapter — trust and
limited liability company. The similarity here is entirely at the level of function. At
the theoretical level, a company is a ‘separate legal entity’ whereas a trust is not: it
follows that, whereas in company law the company is the legal entity liable for its
debts, the liabilities claimed against a trust are in the first instance payable by the
trustee(s). In practical terms a company differs from a trust in its personalities —
shareholders, directors, etc — its constituent documents, its mode of coming into
being (by formal incorporation at Companies House), and in numerous other ways.
But a brief historical glance at the way in which these two legal forms have vied
with each other in performing a number of functions relating to private property-
holding gives useful insights into the sort of circumstances that can bring the trust
into prominence or push it into eclipse.

When in the mid-nineteenth century the company with limited liability became
freely available, necessitating only a simple registration procedure, the trust had
already for about 100 years been an essential ingredient in a form of business
association — the so-called ‘deed of settlement’ company — adopted by many
medium- and large-scale industrial and commercial firms (see further Chapters 2
and 13). It was also essential to virtually all forms of charitable activity (whether in
the form of the charitable trust per se or as part of the legal set-up of unincorporated
charitable associations) and to many other forms of collective non-profit-making
activity. It could also be used to avoid liability for debts, though the method was
cumbersome. To summarise, the trust operated here as a means of association for
economic and social purposes.

By about 1910, things had changed drastically. Despite the trust’s possible use for
avoiding debts, the company form had made a wholesale take-over of commercial
and industrial activity (save amongst firms which were too small to have ever needed
the trust form anyway). This occurred chiefly because the company offered straight-
forward limited liability, a separate ‘corporate entity’ which could hold property and
enter into contracts in its own name without the need to appoint and re-appoint
trustees, and a ready-made demarcation of shareholders and directors. Yet, while
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ousted from this area, the trust had embarked on a still persisting competition with
companies in the field of collective investment on the stock market. The unit trust
(described above) has a functional counterpart in the so-called ‘investment trust),
which, despite its name, is actually a company set up to perform a similar function.
Furthermore, as twentieth-century rises in estate duty and other taxes made tax
planning an increasingly absorbing occupation for the rich and their lawyers, the
choice between vesting family assets in a trust or a private company was within
certain wealth ranges a very fine one, depending on the particular circumstances
of the family. Then the Finance Act 1965 introduced capital gains tax, involving
in effect a ‘double-tax’ system for companies and shareholders, and a panoply of
anti-avoidance provisions directed at private wealth-holding companies: the pen-
dulum then swung, sending trusts up and companies down. Subsequently, however,
a gradual relaxation in the rules occurred, especially in Finance Acts 1972, 1978,
1980 and 1984 (see generally Ashton ‘Does the Tax System Favour Incorporation?’
[1987] BTR 256). With regard to charitable and other non-profit activity of a collec-
tive nature, the company limited by guarantee during all this period made inroads
on the trust’s dominance, though it is difficult to assess the extent of this.

Some of these developments will be referred to later in more detail, but this
outline is enough to illustrate how the prominence of trust or company in a specific
area often varies as a result of matters extraneous to trusts or company law, such as
changesin taxlaw or even, in the case of the unit trust/investment trust ‘competition’,
in investment experts’ predictions of future stock market trends. Thus the trust-
company comparison illustrates, better than any other similar comparisons, that the
range of tasks assigned to trusts is very responsive to changes in its ‘environment’ —
social, economic, legal — as well as to changes within trusts law itself, and that in
this notion of a legal ‘environment’ one has to include the law governing other legal
institutions having similar functions, such as companies. This is not to say that
changes in trusts law itself are unimportant, and in the outcome it is the interaction
of trusts law and its ‘environment’ that ultimately determines the shape of trusts and
what they do. Tax considerations may even be such as to prompt the use of trust and
company forms in harness, as with the emergence of the ‘trading trust’ in Australia
(see eg Finn (ed) Essays in Equity (1985) ch 8; and Ford and Hardingham “Trading
Trusts, Rights and Liabilities of Beneficiaries’ in Finn (ed) Equity and Commercial
Relationships (1987)).

The company-trust comparison also helps to show how far the character of a
trust as a ‘reposing of confidence’ based on moral law has been transcended by its
functions as an instrument of private capital within capitalist society (cf the opening
paragraphs of this chapter). In so far as it can operate as a basis of association, a legal
mechanism for aggregating, organising and preserving wealth at one remove from
those who actually enjoy the benefits, it performs roles akin to those of the company,
though in a manner less overtly linked with capitalism. The company’s capitalist
orientations are clearer, partly because it functions primarily within industry and
commerce (which the trust does not) and partly because it has no underlying basis
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of ‘confidence’ and ‘trust’ (in the moral sense) to divert attention away from its
capital-holding functions. This is not to say that the company operates free from
any trust-like or ‘fiduciary’ obligations. Those who control corporate wealth have
had such obligations superimposed upon their roles as managers, both through
statute and the common law, and may even be enforced by the device of ‘imputed
trust’ With the trust the fiduciary concept came first and the rest later, but the end
result is similar in important respects.

There are other comparisons that one can draw between trusts and similar legal
institutions. One of these — the comparison of trusts and powers — is dealt with
in some detail later as part of the discussion of discretionary trusts (Chapter 5).
The interaction of these two ideas is too complex and technical to be covered in an
introductory chapter. Another — the comparison of trust and debt — is considered
in a commercial and consumer context in Chapter 15. To compare trusts with
bailments, or conditions attached to a gift or bequest, or equitable charges is useful
from the point of view of clarifying the precise legal nature of a trust, but bears little
relation to the general themes of this chapter. Accordingly, these comparisons will
be mentioned briefly at later points where they tie in with discussion of the trust in
historical or contemporary contexts.

8. Internationalising the trust

As has been seen, the distinctive juridical nature of the trust offers attributes that
can make it functionally efficient for carrying out all manner of tasks in our com-
mon law system. The term ‘common law’ is used here in contrast with civil law
systems. But, as we have also seen, the trust is not constrained in its operation by
national boundaries. Indeed it has been said that trusts and trust-like devices are
spreading ‘across the globe — both following and promoting the globalisation of
business activities and wealth transfers’ (Dyer (1999) 32 Vand ] Transnat L 989 at
1007). This feature is relatively unproblematic as regards legal recognition where
other jurisdictions are also common law systems. But our immediate European
neighbours and trading partners do not share the same legal heritage. In particular
the trust form as understood in the common law world has not been adopted or,
until recently, afforded recognition in civilian systems of law. To a degree this dif-
ference between legal systems provided some of the impetus for Maitland’s writing
on the subject of the trust. Today practical difficulties can arise as where property
located within a civilian jurisdiction — let us say a Spanish holiday home — forms
part of a deceased person’s residuary estate held on trust for a surviving spouse. A
difficulty then is that in principle under the civilian system the trustees would be
viewed, applying trust law terminology, as the beneficial owners of the property.
The fiscal consequences might be unwelcome.

It is to address some of the difficulties that can be posed by the absence of legal
recognition of the trust that in 1984 ‘The Hague Trusts Convention, to give it its
short title, was adopted and subsequently implemented in the UK by the Recogni-
tion of Trust Act 1987 (see generally Harris The Hague Trusts Convention (2002);
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Hayton (1987) 36 ICLQ 260; and Dyer, above). Broadly speaking the Convention
serves two functions for those states that ratify it. It provides rules by which the
courts of those states can determine whose laws apply in any given instance to a trust
with an international dimension. Second, for states where the trust is unknown in
domestic law, it provides a mechanism for dealing with trusts issues that might
come before its courts. To do this there has to be some consensus about what
a trust is and in that regard Article 2 of the Convention provides the following
definition.

For the purposes of this Convention, the term ‘trust’ refers to the legal relationship

created — inter vivos or on death — by a person, the settlor, when assets have been placed

under the control of a trustee for the benefit of a beneficiary or for a specified purpose.
A trust has the following characteristics—

(a) the assets constitute a separate fund and are not a part of the trustee’s own estate;

(b) title to the trust assets stands in the name of the trustee or in the name of another
person on behalf of the trustee;

(c) the trustee has the power and the duty, in respect of which he is accountable, to
manage, employ or dispose of the assets in accordance with the terms of the trust
and the special duties imposed upon him by law.

The reservation by the settlor of certain rights and powers, and the fact that the trustee
may himself have rights as a beneficiary, are not necessarily inconsistent with the
existence of a trust. (Article 2)

This definition necessarily avoids any reference to the ‘equitable jurisdiction of the
court’ (cf Lewin at p 3 above), a problematic concept for a civilian system. There is
one other point in particular to note about this definition. No attempt is made to
define the nature of a beneficiary’s interest, a wise omission given, as we shall see in
Chapter 5, the difficulty of reaching a satisfactory conclusion on this issue even in
a common law system.

The effects of the Convention must not be overstated. First, a state must choose
to ratify the Convention but even then it does not affect the internal private law
of the state. Second, the Convention does not introduce the trust into a legal system
that does not have a trust concept but simply requires a signatory state to recognise
trusts as a matter of private international law. The Convention does not therefore
enable a settlor with assets in a civilian jurisdiction where there are so-called ‘forced
heirship’ rules to avoid its laws on succession. Lastly, the Convention applies only
to trusts created voluntarily and evidenced in writing (Article 3). The Convention
has no purchase therefore with the type of trust that we consider next.

9. Imputed trusts

The comparisons drawn between the trust and other legal forms refer principally
to those circumstances where a conscious decision is taken about the choice of
legal form — the ‘trust-twisting’ end of the spectrum. But, as previously indicated,
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Figure 1.1 A Trust typology.

the trust obligation can come into existence not only through the expression of an
intention on the part of the trust founder(s) (an ‘express trust’), but also where
the law imputes or imposes a trust — an ‘imputed trust’. It is necessary to explore a
little further the distinctions between and within these different trust types even at
this introductory stage. The reader should be aware that there is no unanimously
accepted classification of trust types and, more importantly, that they do not divide
into watertight, mutually exclusive compartments.

We need to refer first, if only briefly, to the express-imputed distinction. No
possibility of confusion can arise in the overwhelming number of situations, the
trust founder’s intention being made quite explicit in writing. But express trusts can
be created informally, an intention to do so being inferred from the actions of the
trust founder. In such circumstances the distinction between inferring an intention
to create a trust and the court imputing a trust can be a very fine one indeed, as we
shall see when ‘intention’ is discussed in detail in Chapter 4.

Within the categories of imputed trusts themselves, a further sub-classification of
one type of imputed trust, resulting trusts, into ‘automatic’ and ‘presumed’ result-
ing trusts has until recently been generally accepted. The first type arises where
an express trust fails for some reason: the trustees cannot of course take the prop-
erty for their own use and so, as the name implies, the beneficial interest in the
property ‘results’, or goes back to, the trust founder. As we shall see in Chapter 4
where we look at the rationale of this trust, reservations have been expressed about
the appropriateness of the ‘automatic’ label; but for our immediate purposes, and
in the absence of an accepted alternative, we will persevere with the present ter-
minology. By way of contrast a ‘presumed’ resulting trust can arise where one
person, A, gratuitously transfers property to another, B, in circumstances wherein
equity adopts a rebuttable presumption that B then holds the property, not as ben-
eficial owner, but on trust for A. This initially surprising presumption acquired
a contemporary relevance in resolving property disputes where families break
up, and the presumed resulting trust is discussed principally in that context (see
Chapter 12). The second type of imputed trust, a constructive trust, is one imposed
by operation of law irrespective (generally speaking) of the intention of the parties,
and indeed quite possibly contrary to their intentions. Thus we have arrived at the
classification set out in Figure 1.1.
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Any impression of orderliness conveyed by this classification would be mis-
leading for a number of reasons. We have not, for example, mentioned implied
trusts. ‘Tmplied trust’ has been used, as we use imputed trust, as an umbrella
term covering resulting trusts and constructive trusts; it has also been used to
mean resulting trusts only, or presumed resulting trusts only, or even those express
trusts where the intention has to be inferred from ambiguous language or con-
duct. We can only reiterate that there is no authorised classification, and that in
the text we restrict ourselves to the categories of constructive trusts, of which more
shortly, and resulting trusts, the latter being subdivided for present purposes into
‘automatic’and ‘presumed’ although this terminology will be reassessed in Chapter 4
(see p 184).

A further reason why the appearance of an orderly structure would be misleading
is that the linguistic confusion is in fact symptomatic of a more general conceptual
uncertainty pervasive in imputed trusts. Two instances, one specific and one more
general, illustrate the point.

Considering the specific example first, on occasions the courts have been less
than scrupulous in distinguishing different forms of imputed trusts. In Hussey v
Palmer [1972] 3 All ER 744, for example, the plaintiff, ‘well over 70 and an old-age
pensioner), paid £607 to a builder to erect an extra bedroom on a house belonging
to her daughter and son-in-law for the plaintiff to live in. They quarrelled and the
plaintiff left the house. Subsequently she sued to recover the £607. In the course
of his judgment Lord Denning, the then Master of the Rolls, made the following
observation (at 747):

Although the plaintiff alleged that there was a resulting trust, I should have thought
that the trust in this case, if there was one, was more in the nature of a constructive
trust; but this is more a matter of words than anything else. The two run together. By
whatever name it is described, it is a trust imposed by law whenever justice and good
conscience require it. It is a liberal process, founded on large principles of equity, to
be applied in cases where the defendant cannot conscientiously keep the property for
himself alone, but ought to allow another to have the property or a share in it . ..
[The trust] is an equitable remedy by which the court can enable an aggrieved party to
obtain restitution.

Despite Lord Denning’s view, it has conventionally been accepted until recently
that whether a court imputes a ‘presumed’ resulting trust (as would have been the
case in Hussey v Palmer) or, alternatively, a constructive trust, can have significant
consequences. It was, for instance, thought to affect the proportion of ‘the property
or a share in it’ that a successful plaintiff would be awarded as a remedy (see Re
Densham [1975] 1 WLR 1519). The decision of the House of Lords in Lloyds Bank
plcv Rosset [1991] 1 AC 107 has re-introduced a considerable degree of uncertainty
about these matters (see generally Chapter 12 where they are explored in detail).
Our second instance of conceptual confusion concerns the circumstances in
which a constructive trust will be imputed. The sweeping nature of the jurisdiction
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claimed by Lord Denning in Hussey v Palmer, for what he was to term elsewhere
‘a constructive trust of a new model’ (Eves v Eves [1975] 3 All ER 768 at 771),
has been subject, perhaps unsurprisingly, to considerable academic and judicial
criticism (see generally Chapter 12). Notions of ‘justice and good conscience’ can
in the alternative be interpreted in terms of ‘unpredictability and palm-tree justice’
Bagnall ] in Cowcher v Cowcher [1972] 1 WLR 425, a case decided some six months
before the hearing in Hussey v Palmer, captured the strong sense of unease in those
who are uncomfortable with this sort of discretion being exercised in the area of
property rights (at 430):

I'am convinced that in determining rights, particularly property rights, the only justice
that can be attained by mortals, who are fallible and are not omniscient, is justice
according to law; the justice which flows from the application of sure and settled
principles to proved or admitted facts.

He went on to add that any developments in the law should be legitimate —
‘by precedent out of principle’ — ‘since otherwise no lawyer could safely advise on
his client’s title and every quarrel would lead to a law suit’ The ‘new model” was
therefore sometimes contrasted unfavourably with the established or ‘institutional’
constructive trust whose incidence and consequences were thought to be more
clearly defined. In Westdeutsche Landesbank Girozentrale v Islington LBC [1996] AC
669, Lord Browne-Wilkinson summarised the distinction in the following manner
(at 714-715):

Under an institutional constructive trust, the trust arises by operation of law as from
the date of the circumstances which give rise to it: the function of the court is merely
to declare that such trust has arisen in the past. The consequences that flow from
such trust having arisen (including the possibly unfair consequences to third parties
who in the interim have received the trust property) are also determined by rules of law,
not under discretion. A remedial constructive trust, as I understand it, is different. It is
ajudicial remedy giving rise to an enforceable equitable obligation: the extent to which
it operates retrospectively to the prejudice of third parties lies in the discretion of the
court. Thus for the law of New York to hold that there is a remedial constructive trust. ..
gives rise to different consequences from holding that an institutional constructive trust
arises in English law.

An example of an ‘institutional constructive trust; although not an example that
is an everyday occurrence, is where A leaves property in her will ostensibly to B but
on an understanding reached between them that B will pass it on to C. If B, having
acquired legal title to the property under A’s will, were to claim that the property
was his rather than C’s a court might say that B holds it on constructive trust for
C. Of course we might say that since this complies with A’s original intention,
why do we not call it an express trust? We will have to address that question in
Chapter 4 when we examine this arrangement — called a secret trust — in some
detail since the classification of the trust is a matter of debate. Consider next the
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case of D, a company director of XYZ plc who instead of obtaining a contract
with ABC plc on behalf of XYZ plc as is her duty as a director — called a fiduciary
duty — acquires the contract for her own use. A court might say that D holds the
benefit of the contract on constructive trust for XYZ plc although here also there
is a marked lack of unanimity as to whether the imputing of a constructive trust
is the appropriate remedy (see Chapter 16 at p 846). In both these instances we
might equally say that it would be ‘unconscionable’ for B and D to assert their
own rights under the will and contract respectively to the detriment of those of
C and XYZ plc. But unconscionability used in this sense has a narrow meaning,
being determined, as Lord Browne-Wilkinson points out, by rules of law rather than
judicial discretion. The practical point to emphasise here is that the circumstances
when the institutional constructive trust can be imposed are thought to be more
predictable, some would claim more principled, than those applicable to a remedial
constructive trust. In fact, as is implicit in the opinion of Lord Browne-Wilkinson,
there are a number of well-established instances where a constructive trust may be
imposed, and these constitute the heartland of the subject (see Oakley Constructive
Trusts (3rd edn, 1997) for a detailed categorisation).

The converse perception that the new model or remedial constructive trust is
uncertain in application clearly carries weight, and the consequences for the interests
of third parties of imputing a trust in the manner envisaged by Lord Denning cannot
be lightly dismissed. Nevertheless, legal systems tend to need some leeway to infuse
elements of ‘fairness’ and to recognise novel claims of right. Indeed such notions
can be thought of as important legitimating mechanisms for a legal system (see
Chesterman ‘Equity in the Law’ in Troy (ed) A Just Society (1981)). In any event,
criticism notwithstanding, Lord Denning’s prototype, or at least the desirability of
an equivalent, has exhibited some resilience and, in a modified form, has re-entered
academic and juristic debate as a ‘remedial constructive trust’ The principal area of
operation of this type of trust remains that of family property disputes, although
its presence has also been felt in some areas of commercial activity. Nevertheless
it must be conceded that a jurisdiction of this nature remains contentious in the
extreme and we will therefore revisit this issue briefly at the end of section 10. of this
chapter. For the moment it is sufficient to note that depicting the circumstances in
which a constructive trust, of whatever type, will be imposed, defining the nature of
that trust and, as importantly, determining the appropriate remedy are proving to
be elusive goals (but see eg Elias Explaining Constructive Trusts (1990); Wright The
Remedial Constructive Trust (1998); Waters Constructive Trust (1964); Millett [1999]
14 Amicus Curiae 4; Millett (1998) 114 LQR 399; Rickett and Grantham [1999]
LMCLQ 111; Rickett (1999) 18(3) NZULR 305; and Birks ‘Proprietary Rights as
Remedies’ in Birks (ed) Frontiers of Liability Vol 11 (1994) p 214). It is worth noting,
however, that uncertainty and disagreement about the scope for the constructive
trust is not a phenomenon that first emerged with Lord Denning’s ‘new model
constructive trust. On the contrary it appears that the roots of the difference in
approach adopted in English trusts law to this issue as compared with that of the
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US can be detected in contrasting analyses of this issue first evident in the mid-
Victorian trusts law treatises (see Ibbetson A Historical Introduction to the Law of
Obligations (1999) pp 281-284).

One problem in studying constructive trusts, therefore, is whether we can identify
some unifying principle common, for example, to the trustee of an express trust
who renews in his own favour a lease previously held for the trust, and to the
‘secret trust’ and to the company director who appropriates to herself a contract
that she should have taken up on behalf of her company, other than a conclusion
that constructive trusteeship may be imposed on all of them. A widely adopted
approach is to examine in one chapter these and other circumstances in which a
constructive trust has been imposed. This would certainly provide us with a mode of
classification. It might also enable us to draw tentative conclusions about the nature
of a constructive trust and to move towards identifying some common principle.
This superficially attractive approach is, however, not without its dangers. It may
provide an impression of coherence and certainty which one cannot confidently
assert exists. Furthermore, if the categories as currently defined are construed as
prescriptive rather than just descriptive, then devoting excessive deference to them
may hinder our understanding of any incremental process of legal change.

This area of law remains in something of a ferment and there is controversy as to
the direction and desirability of change, particularly when it occurs in a more overtly
remedial fashion. However, as will be seen, notably in Chapter 12, various Com-
monwealth jurisdictions are developing different rationales for a ‘remedial’ form
of constructive trust — unjust enrichment in Canada, versions of unconscionability
in Australia and New Zealand, and estoppel as a juridical base in English law. We
would suggest, however, that common to them all is an underlying problem that
is intrinsic to this subject. Can the doctrines and practices of equity provide an
adequate response to unconscionable conduct in a way that does not degenerate
in the manner envisaged by Bagnall ] in Cowcher v Cowcher? Although this book
is predominantly concerned with the English law of trusts, at numerous points we
refer to the different ways in which other Commonwealth jurisdictions are implic-
itly addressing that fundamental question. This is not comparison just for the sake
of comparison; if, as some say, there is a cross-fertilisation of ideas between juris-
dictions then we need to know something of what others do if we are to understand
the responses of our own system and the processes of legal change.

This pattern of legal change returns us in a roundabout way to our family tree
of trusts and to the emphasis that Maitland placed on the development of the trust
idea and with which this introductory chapter began. The imputed trust branches
are still developing and our preferred approach is therefore to forsake any claim to
unity and instead fragment our treatment of imputed trusts in general and con-
structive trusts in particular. There are no chapters devoted specifically to resulting
trusts or constructive trusts. Accordingly, whilst we still examine the constructive
trust imposed on, for example, our trio of defaulting trustee, ‘secret trustee’ and
disloyal company director described above, we do so in their respective family trust
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(Chapters 4 and 9), commercial (Chapters 14 and 16) and, if we add property rela-
tions between cohabitating partners to the equation, family breakdown contexts
(Chapter 12).

We cannot quite leave the topic there, however. The brief discussion above about
imputed trusts might create the impression of an area of trusts law hermetically
sealed, divorced from other legal doctrines. At the boundaries this is emphatically
not the case. Indeed, the use by Lord Denning of the term ‘restitution’ and our
reference above to ‘unjust enrichment’ hint at the existence of broader horizons
beyond the boundaries of trusts law, as conventionally defined.

10. Marking the boundaries

The broader horizons and some of the accompanying doctrinal tensions were suc-
cinctly summarised by Lord Goffin Westdeutsche Landesbank Girozentrale v Islington
London Borough Council [1996] AC 669 at 685:

Ever since the law of restitution began, about the middle of this century, to be studied in
depth, the role of equitable proprietary claims in the law of restitution has been found to
be a matter of great difficulty. The legitimate ambition of restitution lawyers has been to
establish a coherentlaw of restitution, founded upon the principle of unjust enrichment;
and since certain equitable institutions, notably the constructive trust and the resulting
trust have been perceived to have the functions of reversing unjust enrichment, they
have sought to embrace those institutions within the law of restitution, if necessary
moulding them to make them fit for that purpose. Equity lawyers, on the other hand,
have displayed anxiety that in this process the equitable principles underlying these
institutions may become illegitimately distorted; and though equity lawyers in this
country are nowadays much more sympathetic than they have been in the past towards
the need to develop a coherent law of restitution, and of identifying the proper role of the
trust within the rubric of the law, they remain concerned that the trust concept should
not be distorted, and also that the practical consequences of its imposition should be
fully appreciated. There is therefore some tension between the aims and perceptions
of these two groups of lawyers, which has manifested itself in relation to the matters
under consideration in the present case.

This is not the place to explore in any great detail those ‘matters under consid-
eration’ in the case nor the kaleidoscope of opinion and comment that the case
has generated. Suffice to say here that the factual matrix was relatively straightfor-
ward. The council and the bank were engaged in a financial market arrangement
termed a ‘swap agreement’ whereby in effect the council received capital (£2.5m) ‘up
front’ in return for making staged repayments over several years. These contractual
arrangements became almost commonplace during the stringent controls on local
authority finance during the 1980s as they provided local authorities with a means of
raising funds for expenditure without, it was thought, infringing statutory controls.
Then in 1992 in Hazell v Hammersmith and Fulham London Borough Council [1992]
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2 AC 1 the House of Lords held that such swap agreements were ultra vires the local
authorities. Westdeutsche, which had been repaid about half the capital by Islington
London Borough Council, sought to recover the balance. The bank succeeded in
its claim; the ground of recovery need not concern us save to note that it was at
common law. One issue was left outstanding: interest was payable on the amount to
be repaid but was this to be calculated as simple interest or compound interest? The
legal significance of this was that on a common law claim simple interest only could
be awarded whereas in equity in certain circumstances compound interest could
be awarded against a trustee or other person in a fiduciary capacity. And therein
lay a problem for Westdeutsche. If their lordships were not prepared to align the
criteria for awarding interest so that the claim could be upheld on that basis alone —
and they were not — could the bank establish that the local authority held the capital
as a trustee? The House of Lords decided unanimously that there was no fiduciary
relationship and held by a 3:2 majority that the bank was not entitled to com-
pound interest (the minority judges of whom Lord Goff was one considered that
compound interest could be awarded on other grounds).

One source of the tension referred to by Lord Goff was to be found in one of the
core arguments advanced on behalf of the bank and based on the law of restitution.
Before considering the particular argument advanced in the case it is necessary to
comment very briefly on the law of restitution. At its most straightforward it can
be said to be concerned with reversing the unjust enrichment gained by one person
at the expense of another (see Birks An Introduction to the Law of Restitution (rev
edn; 1989); Unjust Enrichment (2003); but cf for a different perspective Jaffey The
Nature and Scope of Restitution (2000)). As is apparent from the words of Lord
Goff in Westdeutsche, the law of restitution is a relative latecomer to the English
legal scene. Many of the restitutionary claims were initially seen as a somewhat
miscellaneous collection lying outside the established categories of contract and
tort, hence the search for some explanatory principle, and the ambition, in Lord
Goff’s words, ‘to establish a coherent law of restitution’. (Lord Goff, with Gareth
Jones, was the original author of the path-breaking English law text on this subject,
now in its 6th edition, Goff and Jones (eds) The Law of Restitution (2002).) The
outcome of the ‘search for coherence’ is that the English law of obligations now
constitutes a triumvirate of contract, tort and restitution rather than contract,
tort and ‘a miscellany of other claims’. The search did not rest there but, again
as Lord Goff points out, also potentially brought within the ambit of the law of
restitution aspects of the law of trusts. It is that conjunction of ideas that was to
provide that core argument for the bank in Westdeutsche. Based on an argument
developed by Professor Peter Birks (‘Restitution and Resulting Trusts’ in Goldstein
(ed) Equity: Contemporary Legal Developments (1992)) it was claimed where there
was any voluntary transfer of legal title with no evidence of any intention to make
a gift — as where money is paid under a mistake or on a condition which is not
subsequently satisfied — then a resulting trust should be presumed to operate at once
to reverse the enrichment of the recipient. Put simply, in the context of Westdeutsche,
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the gist of the argument was that there was a void contract, that the bank in those
circumstances had clearly not intended to make a gift to Islington London Borough
Council who therefore held the legal title on resulting trust for the bank. To reiterate,
the point of making the argument in these terms was to establish a claim in equity;
there was no doubt, as already indicated, that the bank was entitled to recover the
capital and simple interest under a common law action. To accept the resulting trust
argument would, in the view of the House of Lords, have involved an extension of
the scope of resulting trusts — beyond that outlined above at p 22 — which would
involve ‘a distortion of trust principles’ (per Lord Browne-Wilkinson at 715; see
Birks [1996] 4 RLR 4 for an initial response to the judgment).

The core trust principle identified by Lord Browne-Wilkinson was that ‘Equity
operates on the conscience of the owner of the legal interest’ and therefore ‘[that
owner] cannot be a trustee of the property if and so long as he is ignorant of the
facts alleged to affect his conscience, i.e. until he is aware that he is intended to hold
the property for the benefit of others’ (at 705, but cf Swadling in Birks and Rose
(eds) Lessons of the Swaps Litigation (2000) 242 at 257—-264 where reservations are
expressed about the authority for and implications of the proposition, particularly
as regards the centrality accorded to ‘conscience’). It would be remiss to pretend
that there were not other pragmatic considerations at work in the outcome of the
Westdeutsche case. Lord Browne-Wilkinson specifically refers to a concern that any
extension of proprietary interests in personal property in the manner argued for on
behalf of the bank would be bound to produce commercial uncertainty (at 705):

If the bank’s arguments are correct, a businessman who has entered into transactions
relating to or dependent upon property rights could find that assets which apparently
belong to one person in fact belong to another; that there are ‘off balance sheet’ lia-
bilities of which he cannot be aware; that these property rights and liabilities arise
from circumstances unknown not only to himself but also to anyone else who has been
involved in the transactions. A new area of unmanageable risk will be introduced into
commercial dealings. If the due application of equitable principles forced a conclusion
leading to these results, your Lordships would be presented with a formidable task in
reconciling legal principle with commercial common sense. But in my judgment no
such conflict occurs. The resulting trust for which the bank contends is inconsistent
not only with the law as it stands but with any principled development of it.

Some of the other legal implications of Westdeutsche will be considered at various
points in this book as will the significance attached to the commercial consequences
of legal change. For the moment we are concerned simply with some more general
implications for our understanding of contemporary developments in the law of
trusts. First, the case highlights a particular feature of our system of private law;
there are potentially overlapping jurisdictions. The law of restitution and the law of
trusts can be conceived of as occupying two eccentric circles. It is where the borders
overlap that friction can occur. The friction arises in part because the ‘search for
a coherent law of restitution’ can elide into a more ambitious and wide-ranging
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agenda of reclassification of private law. This book is not the place to engage in
an analysis of the pros and cons of the restitution enterprise, not least because the
scholarship deployed in the considerable literature on the subject now embraces a
diversity of views, some of which have changed as the scholarship develops (see eg
Burrows The Law of Restitution (2nd edn, 2002); Birks An Introduction to the Law
of Restitution (rev edn; 1989) and Unjust Enrichment (2003); Virgo The Principles of
the Law of Restitution (1999); Jaffey The Nature and Scope of Restitution (2000); and
the iconoclastic approach of Hedley Restitution: Its Division and Ordering (2001)).
There is no unanimity, for instance, about the precise relationship between the law
of restitution and the reversal of unjust enrichment. This does not mean that we
ignore the insights that are provided by restitutionary analyses. These are discussed
atvarious points in the book, primarily in Chapters 11, 14 and 16 where the remedies
that might be invoked for breach of trust take centre stage. Although to a lesser
degree, consideration is also given to another boundary, that between trusts law
and tort law, particularly where the competence and integrity of trustees and other
fiduciaries is at issue. It is important in trying to understand the pace and direction
oflegal change that efforts to minimise or remove any resulting dissonance may be a
formative influence in current developments. More prosaically it may also be helpful
to be aware that linguistic purity is not always present in this area. Thus a common
complaint of restitution lawyers is that the term ‘restitution’ is on occasion used
when what is meant is that a person is receiving compensation or what a common
lawyer might call ‘damages’. Restitution, in contrast, involves the surrendering up
of a benefit gained from another person.

There remains one ‘bit-part actor’ on the Westdeutsche stage that we have not yet
mentioned. One of the underlying themes in the case was how far it was appropriate
for a more extensive proprietary restitutionary remedy to be developed using trusts
law. On this point, Lord Browne-Wilkinson commented (at 716):

Although the resulting trust is an unsuitable base for developing proprietary restitu-
tionary remedies, the remedial constructive trust, if introduced into English law, may
provide a more satisfactory road forward. The court by way of remedy might impose a
constructive trust on a defendant who knowingly retains property of which the plaintiff
has been unjustly deprived. Since the remedy can be tailored to the circumstances of
the particular case, innocent third parties would not be prejudiced and restitutionary
defences, such as change of position, are capable of being given effect. However, whether
English law should follow the United States and Canada by adopting the remedial con-
structive trust will have to be decided in some future case when the point is directly in
issue.

The glimmer of light for such hopeful claimants, often seeking priority over other
claimants in an insolvency, indicated by Lord Browne-Wilkinson’s comments in
Westdeutsche was, however, quickly put out by the Court of Appeal in Re Polly
Peck International plc (No 2) [1998] 3 AIl ER 812 (see Chapter 16 at p 811 where the
remedial constructive trust is considered in a comparative and commercial context).
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Whether this rejection proves to be a temporary or permanent roadblock in English
law is uncertain. A pragmatic objection to a remedial constructive trust is the pos-
sible consequences for the property interests of third parties, particularly creditors
of a defendant. But, as Lord Browne-Wilkinson acknowledged in the extract above,
in jurisdictions where the remedial constructive trust is employed as a response to
unjust enrichment the courts have a wide discretion as to the remedy to be awarded.
The interests of creditors can be taken into account. A more fundamental objection
is encapsulated by the comments of Bagnall ] in Cowcher v Cowcher (see above). That
concern is the fear of unfettered discretion and accompanying lack of predictability
of outcome or more prosaically ‘palm tree justice’. Such concerns should not be
discounted but, as we shall see at various points in the book, trusts law and equity
are replete with concepts of an open-textured nature. We shall encounter inter alia
the language of ‘unconscionability’, ‘undue influence’ and ‘legitimate expectations..
None of these are any more susceptible to precise definition than, one might sug-
gest, is the ‘neighbourhood principle of negligence’. But nor does such terminology
lead to the exercise of that unfettered discretion. One of our tasks is therefore to
tease out the interpretation given to these terms in the different factual contexts in
which they are deployed. We need not assume that the claims of ‘unconscionability’
will be treated with equal regard in such diverse contexts as family breakdown and
corporate malfeasance. (See generally Birks (ed) Frontiers of Liability Vol 2 (1994)
chs 13—17 for an excellent introduction to the remedial constructive trust.)

11. Focus on social contexts where trusts are used

Although, to repeat Maitland’s words, the trustis alegal device ‘of great elasticity and
generality; as elastic, as general as contract), there are relatively few social contexts
in which it has consistently been used to any significant degree. One may compare
the position with contracts: the standard situations where these are commonly
made are many and various. One thinks readily, for instance, of contracts of sale
(relating to goods or land), contracts of hire or lease, contracts of employment,
contracts of insurance, and the contract existing between members of a company
or unincorporated association. There are many more categories of contract not on
this list. By contrast, the contexts in which trusts, express or imputed, regularly
make an appearance can be narrowed down to four, as follows:

(1) Preservation of family wealth ~ The aggregation and management of invested
wealth, chiefly for the benefit of members of a family, and usually involving some
element of transmission of wealth from one generation to the next.

(2) ‘Family breakdown’  Imputed trusts are used to reach a just and fair result
in the allocation of property between de facto partners on the break-up of their
relationship. (Where the persons concerned have been married to each other, this
aspect of their divorce is regulated by statute rather than trust principles.)
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(3) Finance and commerce The trust impinges on financial and commercial
activity in three important ways. First, it provides a medium for collective invest-
ment: examples are pension funds and unit trusts. Second, it is used on occasions
as a device for securing commercial debt. Third, fiduciary law and doctrines of con-
structive trust form the basis for imposing standards of honesty and good faith on
individuals engaged in business: in particular, on partners and company directors.
(See Bryan ‘Reflections on Some Commercial Applications of the Trust” in Ramsay
(ed) Key Developments in Corporate Law and Trusts Law (2002); and in a US context
Langbein “The Secret Life of the Trust: The Trust as an Instrument of Commerce’
(1997) 107 Yale L] 165).

(4) ‘Voluntary’ activity ‘Voluntary’ — or, more precisely, non-profit — activity
attracts the use of trusts where it is carried out either for welfare-oriented purposes
which the law regards as ‘charitable’ or by an unincorporated association.

One further context where the trust plays a prominent part is in ownership of
the family home. Where a home is in shared ownership, legal title is generally held,
possibly to the puzzlement of the owners, on a statutory trust of land, now by virtue
of the changes introduced in the Trusts of Land and Appointment of Trustees Act
1996. This arrangement is more usually and appropriately discussed in land law
books (eg Gray Elements of Land Law (4th edn, 2005)).

The approach in this book is to examine the development and the present content
of trusts law in conjunction with a study of each of the four contexts (1)—(4) above.
The remainder of this book is accordingly divided into four parts.

The first of the four contexts — preservation of family wealth — has been in many
respects the most important in terms of the development of trusts law. The trust
notion was originally conceived and given legal recognition on account of the efforts
of medieval conveyancers to protect the landholdings of their clients from certain
forms of feudal taxation and to increase the range of dispositions of land which their
clients could legally make on death. Most of the principles governing the creation,
duration and administration of express trusts have been developed in this context of
family wealth-holding. But each of the other contexts has provided an increasingly
important basis for significant elaborations of trust doctrine.
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The evolution of the private express trust

1. Introduction

As indicated at the end of Chapter 1, the trust concept originated in English law
in medieval times, chiefly as a result of the efforts of conveyancers to preserve the
landholdings of their clients from certain forms of feudal taxation and to increase
the range of dispositions of land which their clients could legally make on death.
The emergence of the trust concept at this time is intimately bound up with the
assumption of jurisdiction in legal matters by the Lord Chancellor, on grounds of
‘equity’ In time, as we will see, that jurisdiction became sufficiently pervasive and
ordered so as to justify substituting an upper case ‘E’ in place of the lower case ‘e’.
The development of Equity in that manner involves matters that range far beyond
those concerning the trust. Since it is the latter that is our prime concern, the roles
are reversed here and Equity therefore appears in our story mostly as a member of
the supporting cast only.

This chapter seeks to explain the development of major segments of trusts law —
specifically, the law governing private express trusts — from these early beginnings
until, approximately, the beginning of the twentieth century. It does so with particu-
lar reference to the trust transactions which served, in various ways, to aggregate and
safeguard privately held wealth for the benefit of members of a family and to ensure
the smooth transmission of wealth from one generation of a family to the next.
Towards the end of the chapter, some general comments are offered on the histori-
cal role of private family trusts. The chapter concludes by returning to the broader
topic of the relationship between Equity and other areas of the common law, a topic
that has of late been attracting close academic and judicial scrutiny.

First, however, a general note of caution needs to be aired about our capacity
‘to explain’. In this chapter, and elsewhere in this book, we are concerned with
change over time. But Milsom’s words of warning are apposite here (‘““Pollock and
Maitland”: a Lawyer’s Retrospect’ (1996) 89 Proceedings of the British Academy 243
at 251):

... since it is almost a function of law to hide change, few developments other than
those made by explicit legislation can be pinned down and dated. The same rule works
differently. The same word changes its meaning. The same action is put to a fresh
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purpose. The same situation is analysed in a new way. It follows that there will be
few conclusions that are securely established as one can establish a regular historical
fact.

Whether or not one thinks that Milsom’s general proposition about secure conclu-
sions can be applied to the history of the trust, the elements of legal change that he
identifies certainly have a compelling resonance in this context. There is, as we shall
see, explicit legislation which, together with a hardening of doctrine, has at times
imposed constraints on the ‘efforts of conveyancers’. But there has also been scope
to manipulate rules and language which, when the social and economic climate
is right, stimulated inventiveness. One modest conclusion can be drawn: we are
dealing with a process of creating law that has often operated ‘from the bottom up’

2. Medieval ‘uses’ of land

(For general discussion of the origins of uses, see eg Milsom Historical Foundations
of the Common Law (2nd edn, 1981) ch 9; Bean The Decline of English Feudalism
1215-1540(1968); Biancalana ‘Medieval Uses’ in Helmholz and Zimmermann (eds)
Itinera Fiduciae (1998) 111; Fratcher ‘Uses of Uses’ (1969) 34 Miss LR 39; Holmes
The Estates of the Higher Nobility in 14th Century England (1957) pp 41-84; Barton
“The Medieval Use’ (1965) 81 LQR 562.)

The medieval forerunner of the modern trust was not called a trust, but a ‘use’
The term ‘use’ is a corruption of the Latin phrase ‘ad opus. The background to
its emergence in the thirteenth century was a common law system of landholding
based on feudal conceptions. As reconstructed by modern historians, with some
divergences of opinion, a tenant of land under post-Conquest feudalism had the
legal right to possess the land (known as ‘seisin’) and to receive some degree of
patronage and protection from the lord from whom the land was held. In return, he
was bound to render due homage and various services and ‘incidents’ (ie material
benefits of different kinds) to thelord and, in the case of tenants lower down the scale,
to submit to the lord’s jurisdiction in the manorial courts. The system was based
on the idea that no one was the absolute owner of land. Instead, chains comprising
these two-way relationships of tenure stretched downwards from the king, who was
the ultimate overlord. The chain might have only one link, in which case the tenant,
a so-called ‘tenant-in-chief, held directly of the king. Or there might be several
links, in which case the tenant with actual seisin was the ‘tenant in demesne’ and
the intervening persons, each of whom was both a lord of the tenant below him and
a tenant to the lord above him, were called ‘mesne lords’.

Feudal landholding was thus a complex amalgam of personal relationships —
manifested particularly in the subordination of tenant to lord through homage,
services and incidents — and proprietary rights.

The rise of uses represents a form of response to the decline of the major ingre-
dients of feudalism and feudal landholding coupled with the retention and, indeed,
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strengthening of the so-called ‘incidents’ such as ‘relief’ (a sum payable to the lord
when a tenant succeeded to the land on the death of a former tenant), and wardship
(the lord’s right to guardianship of the ‘body’ of the heir and the lands themselves,
including the profits arising from them, during the minority of a deceased tenant’s
heir).

The process of decline of feudalism was reflected in a number of important
changes in the feudal landholding system. Most of these reflected the break-up of
personal bonds between lords and tenants of land. For example, in certain tenures
money payments were increasingly substituted for ‘services’ such as the provision of
armies and the furnishing of produce of labour. Furthermore, some time during the
twelfth and thirteenth centuries, feudal tenants acquired the right to pass land on
to their heirs (usually the eldest son) and to alienate it inter vivos without needing
the consent of the lord. The lord thus lost control over the identity of his tenants.

As regards the second factor underlying the development of uses — that is, the
retention and strengthening of feudal ‘incidents’ — the main reason why these inci-
dents survived whereas the services became increasingly less important was that the
value of the incidents kept pace with the times. Because the late Middle Ages saw
some periods of rapid inflation, the value of services commuted into fixed sums
of money became negligible. Incidents, being geared to such things as the profits
from the land, did not suffer in this way. Incidents thus emerged as something like
amodern landlord’s ‘premium)’, or ‘key money’. More significantly, they constituted
for the king, the supreme landlord, a form of taxation based on landholding. In
a period marked by foreign wars and substantial centralisation of royal authority,
this was of considerable significance.

The ‘use’ was a product of these various social changes. As already stated, it
became prominent in the thirteenth century, though instances have been traced
back to about 1200. It had apparent predecessors in other systems of law. Links have
been suggested, for instance, with the Roman law concept of fideicommissum; with a
Germanic form of executor called the ‘salman’; with the executor of a ‘testament’ of
personal chattels recognised in the common law and ecclesiastical courts; and even
with an Islamic legal concept called a ‘waqf’ (allegedly brought back to England
by the Crusaders: see eg Avini (1996) 70 Tul LR 1139; Herman (1996) 70 Tul
LR 2239).

Discarding ancient for modern terminology, the use was typically employed by
medieval tenants of land as follows. A tenant P would convey his land to a group
of trustees (say, Q, R and S) ‘to the use of himself as beneficiary, then to such uses
as he should subsequently appoint. By his ‘last will’ (not to be confused with a will
of chattels, which was then called a ‘testament’) or by prior instructions, he would
indicate such uses. His eldest son might be designated the beneficiary as to most of
his land, with the remainder being split up amongst his daughters, his younger sons,
a monastery, parish or other church institution and (so far as necessary) creditors
to whom he owed money at his death. This is no more than a typical example:
in fact, the range of dispositions of benefit that a tenant could effect through uses
was virtually unlimited. He could also give the trustees active duties; for example,

35



36

The evolution of the private express trust

ensuring that pecuniary legacies contained in his ‘testament’ were paid out of the
rents and profits of his land.

This short description of the operation of the use is enough to show how closely
it resembles the modern trust. It did, in fact, perform most of the same ‘tricks’
with land ownership as the trust now performs with ownership generally. In the
historical context just described, these tricks served a number of different purposes.

First, and most significant politically, they brought about the evasion of feudal
incidents. The incidents were all related to ‘seisin’, the common law right to possess.
For example, it was when an heir acquired seisin by descent that a ‘relief’ could be
exacted. Where uses were employed, seisin would be conferred upon the trustees.
The number of these was kept at two or more, and the common law doctrine that
on the death of a joint tenant his interest passes to the surviving joint tenant(s)
was invoked with the result that the death of a sole tenant having seisin would
scarcely ever occur. Thus, although the heir might still acquire some or all of the
land on or after death, he did not do so by direct descent, but by transfer from the
trustees.

Second, the range of dispositions available to a tenant increased considerably.
In particular, he acquired a de facto power of devising — ie bequeathing — land to
whomever he chose. Although feudalism had liberalised to the extent that a lord
could not actively prevent the succession of an heir, this still meant that normally,
on the death of a landowner, the eldest son was entitled at common law to take
all the land. The landowner could only split up the land if he was prepared to
alienate inter vivos. But uses gave the landowner the power to choose between strict
primogeniture on his death, as required by the common law rules, or primogeniture
modified as to provide for the rest of the family and for other purposes important
to the tenant (as illustrated in the above example of a conveyance of uses) or indeed
a total breakaway from primogeniture. If he wanted the land, or part of it, to pass
to someone other than his heir, he did not have to make an out-and-out lifetime
gift: instead, he had, in effect, a power of free disposition on death.

The remaining purposes to which uses were put can be briefly mentioned. Uses
made secret conveyancing of land possible, whereas at common law a transfer of
seisin had to take place by public act. They were employed to ensure that lands were
looked after (ie by the trustees) while the tenant was fighting in the Crusades or
in other wars, foreign or domestic. In so far as they were employed to confer the
rents and profits of lands on Church institutions, they were, for a time, evading the
policy of a statute purporting to prevent this. Finally, it was possible for a time to
transfer land to trustees to one’s own use in order to put the land out of the reach
of creditors.

In short, it is difficult to dissent from the conclusion of Sir Edward Coke that
there were ‘two inventors of uses, fear and fraud; fear in times of troubles and civil
wars to save their inheritances from being forfeited; and fraud to defeat due debts,
lawful actions, wards, escheats, mortmains, etc’ (Chudleigh’s case (1594) 1 Co Rep
113b at 121D, as cited in Jones (1995) 54 CLJ 545).
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The question now arises: how did these transactions involving uses come to
receive legal protection and support even though it was the trustees who had title at
common law to the fee simple or other estate conveyed at common law? The answer
lies in the early beginnings of Chancery jurisdiction.

The early history of the jurisdiction is somewhat obscure but one catalyst in
its development was the contemporary weakness of the common law. During the
fourteenth and fifteenth centuries the common law courts had for a number of
reasons — insufficient adaptability to new claims, limited range of remedies, com-
plexity of pleadings — proved inadequate. The general remedy of statutory reform
was not seen as the answer. Instead, those aggrieved could petition the Chancellor,
who could order specific remedial measures on a variety of discretionary grounds in
order to achieve justice in individual ‘hard cases’. Most early chancellors were eccle-
siastics and this may account for the prominence that notions of ‘good faith” and
‘conscience’ claimed in Chancery jurisdiction (see generally the essay by Helmholz
‘The Early Enforcement of Uses” (1979) 79 Col LR 1503). Indeed the ‘decrees’ of
the Chancellor were specifically addressed to a person’s ‘conscience’ — that is they
sought to compel him to do what justice, or good conscience, or ‘equity’ required of
him. The following passage from a legal history text fills out the picture as it applied
to the trust (Baker An Introduction to the History of English Law (4™ edn, 2002)
p 102):

If someone granted land to others on trust to carry out his wishes, he would find that at
law the grantees were absolute owners who could not be compelled to obey him. Now
it was not that the common law held . . . that a promise or trust could be broken; such
[a] proposition would have been dismissed as absurd. Yet those were the results that
followed from observing strict rules of evidence, rules which might exclude the merits
of the case from consideration but which could not be relaxed without destroying
certainty and condoning carelessness. For a . . . promisee or trustee to take unfair
advantage of those strict rules was without question wrong; but it was a matter for their
consciences rather than for the common law.

The Chancery worked differently. The Chancellor was free from the rigid proce-
dures under which such injustices sheltered. His court was a court of conscience in
which defendants could be coerced into doing whatever conscience required in the full
circumstances of the case.

It seems that Chancery intervention, at the instance of beneficiaries, to order trustees
to abide by the terms of declared uses began about the end of the fourteenth century.
This aspect of Chancery jurisdiction was firmly established by the mid-fifteenth cen-
tury. About this time a proprietary flavour was added to the beneficiary’s rights. It
was decided, for instance, that a beneficiary’s rights could be assigned. In addition,
the Lord Chancellor was prepared to impute a use in several situations correspond-
ing to modern imputed trusts. These developments were part of the integral change
taking place in the Chancellor’s jurisdiction whereby a form of equitable corrective,
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or gloss, upon the operations of a pre-existing common law system began to evolve
into a separate collection of legal principles.

The chain of causation here is important for our understanding of the process
by which the use was developed and ultimately recognised. Holdsworth’s claim that
the use was a ‘product of the equitable jurisdiction of the Chancellor’ does not tell
the full story (A History of English Law (3rd edn, 1945) p 418). Indeed it has been
said by Bean to put the proverbial cart before the horse (The Decline of English
Feudalism 1215-1540 (1968) p 129): ‘“The Chancellor’s jurisdiction in uses arose
from the fact that [uses] already existed and fraudulent feoffees were becoming a
serious nuisance’ (emphasis added). In short this is but one example of law, in this
instance in the form of Equity, being shaped by the experience of practice or, we
might say, malpractice.

The use as it finally emerged did not resemble the modern trust in all respects.
In particular, the beneficiary’s ‘quasi-proprietary’ protection was still defective in
certain respects and the principles governing a trustee’s powers and duties were still
to be developed. But in the fifteenth century one can discern the foundations of
modern trusts law.

One can also glimpse possible reasons why Chancery’s intervention was (as it
still is) in favour of beneficiaries only, rather than at the instance of the creators of
uses. A transaction of the type outlined above (a transfer of land to trustees to the
use of the transferee for life, thereafter to such uses as he shall appoint) was typical,
because it achieved the desired effect of a testamentary devise. Remedies granted
in the name of the beneficiary operated not only to protect the creator as long as
he lived — because he himself was the beneficiary during this period — but also to
ensure observance of the trust when the creator was no longer alive to take action
himself. By contrast, to have treated the transmission solely as a contract between
the creator and the trustees, enforceable only by these parties, would have left the
ultimate beneficiaries without any remedy. In any event, there was in the fifteenth
century no general doctrine of contract law under which the contractual element
in the transaction between creator and trustees could be invoked as a basis for
enforcement of the trustees’ duties. (But cf Jones ‘Uses, Trusts and a Path to Privity’
(1997) 56 CLJ 175-200; and see generally Palmer The Paths to Privity (1992) who
identifies 1500—1680 as the ‘formative period’ of the privity of contract doctrine.)

During the fourteenth and fifteenth centuries, piecemeal attacks were made by
the king on uses and their enforcement. But uses were, on the whole, tolerated,
and were given Chancery protection. This seems strange because they proliferated
enormously — covering, it has been said, the ‘greater part’ of English land in the late
fifteenth century — and were employed particularly by large landowners holding on
knight service in order to evade the particularly valuable incidents of wardship and
marriage. The explanation must be that, during this period — particularly during
the Wars of the Roses, the power of the king was too precarious and too dependent
on particular groups of nobles to enable him to confront the majority of them on
an issue such as this.
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To conclude this discussion of the medieval period, a few words should be said
about dispositions in the nature of a trust relating to personal property. Such dis-
positions attracted much less attention and controversy than uses of land. This is
chiefly because personalty accounted for far less wealth than land. The most com-
mon forms of valuable chattels in private hands were family heirlooms, jewellery
and the like, but these were not income producing. The overall market value of such
articles in a noble family was a good deal less than that of the landed estate.

3. The Statute of Uses

England’s period of ‘absolutist’ rule under the Tudor monarchy was the occasion for
aroyal onslaught on the evasion of feudal incidents through uses. There was a brief
return to ‘fiscal feudalism’ Some limited efforts in this direction occurred during the
reign of Henry VII, but the changes wrought by his successor were more dramatic
and more fundamental. In 1535, Henry VIII pushed through Parliament the most
important single statute in the history of the trust’s development: the Statute of
Uses. (See eg Brown (1979) 9 Manitoba LJ 409; Barton (1966) 82 LQR 215; Simpson
A History of the Land Law (2nd edn, 1986) ch 8.) This sought to undermine the
conceptual basis of the use rather than merely to impose piecemeal restrictions upon
it. It provided that, with certain important exceptions which are outlined below, the
creation of a use should operate not to give the beneficiary various rights against
the trustees (and others deriving title from them) which Chancery would protect,
but actually to confer seisin — ie legal title — on the beneficiary to the exclusion of
the trustees. This conversion of the beneficiary’s equitable rights under the use into
legal title was called ‘executing’ the use.

The prime aim of the statute was to recapture lost feudal incidents for a monarchy
which was heavily involved in wars for religious and mercantile purposes. Henry VIII
also sought to achieve this aim by a number of administrative measures, notably
the establishment of a Court of Wards in 1540.

Generally speaking, the frontal attack which the statute launched upon uses was
effective in reviving ‘fiscal feudalism’ Henceforth the death of a sole beneficiary
attracted all the relevant feudal incidents in all circumstances. But the statute was
taken also to abolish the power of devise: thatis, it was thought (probably mistakenly)
that since a landowner who transferred his land to trustees to his own use for
life would now die seised of the legal estate, the common law rule prohibiting
devises would apply to him, and he could not prevent the land passing to his heir.
Whatever their views about the re-imposition of feudal incidents, the landowning
aristocracy’s reaction to this apparent re-introduction of compulsory primogeniture
was so strongly manifested thatin 1540 Henry had to compromise significantly with
them. The Statute of Wills, passed in that year, dealt with the question by providing
that at common law all lands held on non-military tenure and two-thirds of lands
held on knight service should be freely devisable. In the case of lands so devised,
however, the Crown could levy all the incidents that would be due if the land in
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question had passed to the heir, except only for wardship rights in lands held by
knight service. These would only apply to the one-third of lands not devisable. The
consequence is that the Statute of Wills became the ‘prime defence’ against threats
to the revenues of the Crown (see Jones ‘The Influence of Revenue Considerations
upon the Remedial Practice of Chancery in Trust Cases, 1536—1660 in Lobban and
Brooks (eds) Communities and Courts in Britain 1150—-1900 (1997) p 99).

In the present context, two points about the two statutes are of particular impor-
tance. First, the Statute of Uses, along with the Statute of Wills, introduced into
common law land transactions a degree of flexibility previously only attainable by
creating uses. This marked a major step in the emancipation of the common law
of land from its feudal antecedents, and its adaptation to the post-feudal concept
that ownership of an estate in land should confer a more or less unlimited power to
dispose of it, irrespective of the feudal overlord’s wishes. Flexibility in the common
law forms of disposition, particularly on death, became much greater. This dimin-
ished pro tanto the role of the use. Indeed, the use’s earlier function as a symptom of
developing change in the objectives and ethos of land disposition had been brought
to its resolution. The social changes to which it bore witness, first as an extra-legal
mechanism, then under the aegis of a new jurisdiction developed by Chancery, were
now reflected in the common law.

Second, the categories of use not executed by the Statute of Uses provided the
starting-point for the development of the modern equitable trust. The exceptions
to the Statute of Uses can be grouped under three heads:

(1) Uses declared on property other than freehold estates in land ~ Because the
statute used the word ‘seised’, which is a technical term referring to the rights at law
of the owner of a freehold estate in land, any use relating to a property interest not
within this description was not covered. Thus uses declared on copyholds, leases and
personal property were not ‘executed’, and remained effective in equity. This seems
to have been the case even where the ‘use’ was concealed, as where for political
reasons no mention of the true beneficiary appeared on the documents so that
the lease appeared to have been granted to a leaseholder for his own benefit (see
Jones “Trusts for Secrecy’ (1995) 54 CLJ 545). A not uncommon political reason for
concealment in the latter half of the sixteenth century would be the fear of religious
persecution.

(2) Active’ uses  Any use under which the trustee had active duties to perform —
for example, paying specific debts out of the land, or managing it during the original
owner’s absence — was held soon after the statute to be outside its scope. Various
reasons have been put forward for this: for example, that ‘execution’ of the use, with
the consequent exclusion of the trustee, was incompatible with the duties required of
the trustee, and that the statute was assumed to relate to those uses which effectively
gave the beneficiary a proprietary right, as opposed to rights significantly qualified
by the conferment of active duties on the trustees.
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(3) ‘A use upon a use’ After the Statute of Uses, the courts were confronted at
times with dispositions (sometimes drafted in error) of the form ‘to A to the use
of B to the use of C’. At first, they simply said that the first use was executed by the
Statute and the second, being repugnant to it, was void ( Tyrrel’s case (1557), but cf
the interpretation of the case in Jones (1993) 14 Legal History 75). How then are we
to explain what appears to be the position, namely that the Chancellor was prepared
to intervene to enforce the trust in the form of a use upon a use possibly as early as
1560 but almost certainly towards the end of the sixteenth century? (See eg the report
of Bertie (Dowager Duchess of Suffolk) v Herenden published by Baker in (1977) 93
LQR 33; and the discussion in Jones ‘Trusts in England after the Statute of Uses: A
view from the 16th Century’ in Helmholz and Zimmermann (eds) Itinera Fiduciae
(1998) pp 173-205.) There are few reported cases although Baker suggests that by
the time of James I (1603—1625) ‘deliberately created trusts were commonplace’ (An
Introduction to English Legal History (4th edn, 2002) p 291 fn 56; and see Sambach v
Daston (1635) in Baker and Milsom Sources of English Legal History: Private Law
to 1750 (1986) pp 126-127). This seems odd since it would appear that for the
Chancellor to have treated B as ‘seised’, under an executed use, but subject to an
equitable use in favour of C would have established a simple way to evade the fiscal
policy of the Statute. But what if, as noted above, it was the Statute of Wills that
offered the ‘prime defence’ against depletion of the revenue? Then it may well be,
as Jones suggests, that the answer is to be found in a concern to enforce the terms of
the Statute only where the use upon a use was a ‘revenue evasion mechanism’ as, for
instance, where the purpose was to enable land to be bought in the name of another
or to create trusts of long terms of years (above, pp 181-183). In other cases where
the fiscal rationale for the Statute was not threatened there was no reason for the
Chancellor not to exercise a jurisdiction still premised at that stage on the claims of
conscience.

Judicial attitudes continued to change, particularly after the Civil War and the
Restoration. In 1660 (regularising a position already existing in 1645), the Tenures
Abolition Act abolished the burdensome incidents of military tenure. For all prac-
tical purposes, the feudal tenures and their incidents were dead. Not surprisingly,
Chancery confirmed soon afterwards that, where a ‘use upon a use’ was created,
the second use would be enforced in equity. It thus became possible to create in the
trust form all the forms of interest in land which previously could only have existed
as legal or ‘executed’ interests (see Yale [1957] CL]J 72). One did so by simply using
the formula ‘to A to the use of B to the use of C’ or simply ‘unto and to the use of
B to the use of C’. In both these cases, B took as trustee for C.

In the next section we consider in closer detail the social and economic changes,
in particular those of the eighteenth and nineteenth centuries, that helped shape the
modern law of trusts. But first, reference must be made to a critical change that was to
occur towards the end of the seventeenth century in the appointing of Chancellors,
a change that in one particular instance was to have a lasting impact on the law of
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trusts. Prior to 1673, whilst it was by no means unknown for lawyers to be appointed
as Chancellor, legal ‘qualification’ or experience was not a prerequisite for the post.
This changed with the appointment of Lord Nottingham as Chancellor in 1673.
Thereafter only lawyers have held the office of Lord Chancellor. But it is the contri-
bution of Lord Nottingham during the relatively brief period of office — he died in
1682 — to Equity and to the embryonic law of trusts that is of particular significance
here (see Prolegomena of Chancery and Equity Yale (ed) (1965)). He developed a
classification of trusts, was responsible for the doctrine that there can be no ‘clog
on the equity of redemption’ and is believed to have drafted the Statute of Frauds
1677, which in revised form still provides significant formalities requirements for
the creation of express trusts or transfer of equitable interests. His influence was also
instrumental in confirming the proprietary nature of the trust rather than it being
merely a chose in action, a possible interpretation even in 1648 (see R v Holland
(1648) Style 20 at 21 for a somewhat ambiguous view; and Smith ‘Transfers’ in
Birks and Pretto (eds) Breach of Trust (2002) pp 119-124 on the significance for the
‘proprietary right’ of eventually extending protection to bind innocent recipients
of trust property). Moreover, however one may choose to analyse and interpret
the reasons for the emergence of a ‘rule against perpetuities’ (see Chapter 6), it is
evident that Lord Nottingham’s role in formulating the rule in the Duke of Norfolk’s
Case (1683) 2 Swan 454 was decisive although it did subsequently require the House
of Lords to confirm his formulation after his successor attempted to adopt a more
restrictive rule in the case. There is also arguably a broader post-Restoration political
significance to Lord Nottingham’s tenure as Lord Chancellor in that the incorpora-
tion of the Chancery jurisdiction into the framework of a legal structure reflected a
final break with the historical notion of it being part of monarchical authority. But
it was the law of trusts as shaped primarily by Lord Nottingham and the further
development of a more rigorous system of Equity by successor Chancellors such as
Hardwick and Eldon that was to provide a foundation on which practitioners could
work to respond to the pressures for change to be discussed next.

4. The emergence of the modern trust

(@) The causes of change

Recognition of the three significant gaps in the operation of the Statute of Uses
referred to above paved the way for the emergence of the modern trust concept and
the further development of trusts principles within the context of family settlements.
Itappears that the word ‘trust’ came to be used during the sixteenth century to mean,
in effect, unexecuted uses which Chancery would enforce. For economic and social
reasons, rather than purely legal ones, it was this form of disposition, rather than
executed uses or other categories of common law interest in land, that ultimately
became predominant within family settlements.

The root cause of this process of change — which is observable in particular
during the seventeenth, eighteenth and nineteenth centuries — was a fundamental
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alteration in the nature of wealth-holding. England passed from being a chiefly
agricultural society, where the bulk of private wealth took the form of land, to a
society in which mercantile, industrial and financial wealth came to predominate.
The Tudor period had seen the growth of opportunities for investing in joint stock
companies which were engaged, often with a monopoly obtained under licence
from the Crown, in large-scale foreign trading ventures. Investment in government
stocks and various emerging forms of production was increasingly important in
the eighteenth century. From the mid-eighteenth century onwards, the Industrial
Revolution brought about a further shift in wealth from land towards industrial
production, trade and finance.

It became possible to participate in the ownership of these forms of enterprise,
and indeed in landed wealth, in an indirect way — that is to say, through security
interests such as stocks, shares, bonds and mortgages. Variouslegal forms of business
organisation — the partnership, the ‘deed of settlement’ company, and the statutory
company — furnished vehicles for making such investment. But it was the limited
liability company, made freely available in the mid-nineteenth century, that enabled
an individual’s or family’s funds to be channelled easily into and out of industry
and trade (and their ancillary services such as banking and insurance) through the
medium of the stock market. Accordingly, while the maintenance of alanded estate
remained a preoccupation of many wealthy and noble families, the acquisition,
aggregation and preservation of stocks, shares and other types of investment asset
became an alternative, and increasingly important, form of family wealth-holding
activity. This was equally the case, if not more so, for the new wealth-holders created
by the Industrial Revolution (see Rubinstein (1992) 34 Business History 69 and
Thompson (1990) 43 Economic History Review 40 for contrasting views on the
relative importance of land and other forms of wealth to the new entrepreneurial
class).

These new forms of family wealth-holding shared an important feature: unlike
the landed estates of noble families, the assets acquired constituted ‘investments’ in
the fullest sense of the word. They were acquired not only for the purpose of earning
income, but also on the basis that, when the selling-price and the circumstances were
appropriate, they might in due course be sold and the proceeds re-invested. This
meant that the persons who owned and controlled such investments had an active,
managerial role to perform — that of choosing investments to buy and watching over
them and deciding whether and when they should be sold. By contrast, the trustees
of a landed estate did not, as a matter of course, contemplate the sale of the estate.
Retention of the family domain was instead the raison d’étre of the settlement and
it was only in extraordinary circumstances, such as impending bankruptcy, that a
sale of the home or any significant portion of the land would occur.

The suitability of the equitable trust, as opposed to the various forms of com-
mon law interest for the acquisition and management of investment assets within
wealthy families, and for the transmission of these from one generation to another,
flows directly from the scope of two of the three exceptions to the Statute of
Uses. As already explained, the Statute did not apply to dispositions of personal
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property — and most categories of investment asset (stocks, shares, bonds, etc) fell
within this category. (In due course, even freehold interests in land itself, including
mortgages of land, were deemed by equity to be personalty, not realty, if they were
comprised in a trust disposition which provided for the sale of the assets comprised
in it. This is the so-called doctrine of conversion.) Similarly, the Statute did not
apply to active trusts — and the holding of investment assets on terms that there
might, in the ordinary course, be occasion to sell some or all of them and re-invest
the proceeds obviously involves active, managerial functions.

One of the few academic lawyers to have described the emergence of trusts of
investment assets summarises the process in these terms (Shattuck ‘The Develop-
ment of the Prudent Man Rule for Fiduciary Investment in the Twentieth Century’
(1951) 12 Ohio State L] 491 at 491-492):

To be sure, a hundred or more years before the time of Victoria’s death trusteeship had
passed, somewhat nervously, from the concept of safe conduct of a specific res into the
concept of maintenance of a stated set of values. During that transition the duty of the
English trustee had transformed itself from the relatively restricted obligations related
to care, custody and operation of family agricultural real estate and its appurtenances
to the much more intricate task of trading in commercial and financial markets and
to the attempted maintenance, through the life of the trust, of a value which had been
stated to exist at the time of the opening inventory.

(For further discussion of this process of change, see Chesterman ‘Family Settle-
ments on Trust: Landowners and the Rising Bourgeoisie’ in Rubin and Sugarman
(eds) Law, Economy and Society, 1750-1914: Essays in the History of English Law
(1984) p 124 at pp 145-64. Much of the present section is based on this discussion.
See too Anderson ‘Law, Finance and Economic Growth in England: Some Long-
Term Influences’ in Ratcliffe (ed) Britain and Her World 1750-1914 (1975) p 101.)

Little is known of the forms which trusts of investments took as they started
to become common in the eighteenth and nineteenth centuries. In the absence of
detailed studies, one can but conjecture that the majority are likely to have been
testamentary trusts or marriage settlements, there being no fixed incentive to create
other forms of inter vivos trust until the advent of high rates of income tax and estate
duty in the twentieth century. Most testamentary trusts contained life-interests for a
surviving spouse with remainders for children, or life interests for children (whether
or not in addition to a surviving spouse) with remainders for grandchildren. Inter-
ests in favour of children often provided for accumulations of income (usually with
an accompanying power of maintenance) until the child’s attaining majority or
marrying beneath that age. Two rather more sophisticated forms of disposition
which were also used — the protective trust and the discretionary trust — will be
described shortly.

The significance for trusts law of this shift in the nature of family wealth-
holdings — that is, from land (predominantly) to investment assets as well as
land — can scarcely be overstated. Hitherto, trustees of private trusts had primarily
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been passive, nominal owners of the land comprised in the trust, with the principal
managerial decisions (eg as to farming the land or letting it out to tenant farmers)
being taken by the beneficiary who was currently in possession. But as trustees
increasingly assumed management responsibilities, a new set of legal principles
regulating trust administration had to be developed by the Court of Chancery. In
addition, the presumption in trusts of investment assets that some or all of the trust
property might in the normal course of events be sold, with re-investment of the
proceeds, had a significant impact on basic aspects of the creation and duration of
trusts.

(b) The changes in trusts law and practice

The emergence of trusts of investment assets accordingly influenced the shape of
modern trusts law and practice in a number of vital respects. The following examples
of changes in trusts law and practice during the eighteenth and nineteenth centuries
illustrate this (see also Stebbings The Private Trustee in Victorian England (2002)):

(1) Investment guidelines ~ The managerial responsibilities associated with invest-
ment compelled Chancery to develop investment guidelines for trustees. The trading
and industrial ventures of the time were often speculative, in that there was always
a prospect of substantial loss and the standard of protection for investors was prim-
itive. Chancery therefore took the view that, unless otherwise authorised, trustees
should not invest any cash in hand in investments other than government stock or
(according to some judges) first mortgages of land. This laid the basis for a diver-
gence, still existing, between ‘trustee investments), which comprise ‘safe’ securities
within a range specified by the law, and the wider investment powers which are
often expressly conferred upon trustees by a clause in the trust instrument in order
that they should not be confined to ‘trustee investments’ only. (These developments
are reviewed more fully in Chapter 10.)

(2) Delegation Rules regarding delegation by trustees to brokers or other pro-
fessional agents had to be laid down. As investment possibilities became widened by
statute in the nineteenth century, there was increasing pressure to ensure that, unless
one or more of the trustees had legal or financial skills, tasks requiring expertise in
these areas were duly delegated.

(3) Professional and corporate trustees ~ As an alternative to requiring continual
reliance on professional agents, trustees possessing appropriate skills were often
appointed. One modern historian, B L Anderson, places particular emphasis on
the roles of solicitors in this regard. He describes these ‘shadowy figures’ as ‘cus-
todians of capital over a wide range of the population’, since generally they were
attorneys and financial intermediaries as well as trustees. In these capacities, they
‘served the interests of “provident” rather than “pure” investors, the majority in a
predominantly agrarian society; at the same time [they] were well placed to exploit
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the lengthening investment horizons of the 18th century’ ((1969) 11 Business His-
tory 11 at 20). A further stage in this development was the emergence of corporate
trustees, which started somewhat hesitantly in the mid-nineteenth century, but got
under way more firmly early in the twentieth century. A corporate trustee offered
the prospect of both professional expertise in trust management and a solid backing
of assets if this expertise fell so far short of expectations that an action for negligence
could be brought by a beneficiary. The increasing use of professional and corporate
trustees is discussed further in Chapter 9.

(4) Standards of skill and care  The courts also had to reckon with the possibility
that, in exercising their powers of management of the trust fund, trustees might cause
serious losses through carelessness or incompetence. They might, for instance, lend
out trust money on a mortgage where it was clear from the outset that the land
mortgaged was of insufficient value to support the loan. Chancery developed the
doctrine, still to be found in the modern law, that trustees should be liable, at
the instance of beneficiaries, to restore any losses suffered by the trust in such
circumstances if they failed to ‘conduct the business of the trust in the same manner
thatan ordinary man of business would conduct his own’ (Speight v Gaunt (1883) 22
Ch D 727 at 739 per Jessell MR). In applying this objective standard of skill and care,
the fact that the trustees were managing, not their own funds, but funds which, in
the eyes of equity, belonged to other people, was taken into account, so as to rule out
speculative transactions (Re Whiteley (1886) 33 Ch D 347 at 355 per Lindley LJ).

(5) Standards of good faith It was recognised from the early days of enforcement
of medieval uses that trustees were bound to act in a disinterested fashion. But
it was not until the eighteenth century that the fiduciary character of executors
or administrators holding the assets of a deceased’s estate was established, or that
unauthorised profits made by trustees or other fiduciaries through the use of their
powers as such, or through opportunities becoming available to them because of
their fiduciary office, could be claimed from them by the beneficiaries. Rulings to
this effect — for example, the seminal decision in Keech v Sandford (1726) Sel Cas
Ch 61 — were prompted by the consideration that trustees who were given the task
of managing a changing ‘fund’ of investment assets were quite likely, on occasions,
to encounter opportunities to make profits on the side.

(6) Premature termination of trusts In a trust of investment assets, there was
no presupposition that the trust property should be inalienable. This raised the
question whether a trust of this nature should continue when its beneficiaries,
being all ascertained and of full age and sound mind, wished it to come to an end.
If, for example, a trust of securities gave a life interest to A, with a remainder to B
on his attaining 25, and with accumulation of income between A’s death and B’s
attaining 25, could the trust be terminated by A and B together once B turned 21? A
and B might prefer to exchange their respective rights to present income and future
capital for immediate shares in the capital, which they could dispose of freely.
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In Saunders v Vautier (1841) 4 Beav 115, Chancery was confronted with this
tug-of-war between a trust founder’s power to control the future treatment of his
property and a beneficiary’s claim to have his entitlement treated as a disposable
right of property. In a brief judgment on simple facts, Langdale MR held in favour
of the beneficiary. In circumstances explained more fully below (Chapter 7), this
ruling mushroomed into a broad principle that where all beneficiaries (however
numerous) are sui juris and ascertained, they can terminate a trust notwithstanding
the opposing wishes of the founder, as expressed in the trust.

(7) Discretionary and protective trusts The notion that a beneficiary’s primary
entitlement under a trust of invested wealth was to monetary benefit only (instead
of, or sometimes in addition to, occupation of land) paved the way for the devel-
opment of discretionary trusts. In the early nineteenth century, the main function
of these trusts seems to have been to act as a second limb in a trust device called the
‘protective trust’. A ‘principal beneficiary’ —for example, the son of a rich merchant—
was given a life interest in a trust fund, but this interest was expressed to be subject
to premature termination if he tried to sell or mortgage it or if he went bankrupt.
On such termination, a discretionary trust sprang up under which he and one or
more specified persons (eg his wife and/or his children) were the beneficiaries. In
the nineteenth century, recognition that this double-barrelled ‘protective trust’ was
valid and effective to keep the beneficiary’s life interest immune from prospec-
tive buyers, mortgagees and/or creditors, brought out some of the contradictions
inherent in Saunders v Vautier. This time, the trust founder’s ‘caretaker’ desire to
exert his power of disposition so as to protect the life beneficiary from anticipated
improvidence was upheld against the counter-argument that the beneficiary should
be able to exercise his proprietary right of converting his interest under the trust
into a capital sum which would then be used for ‘active’ entrepreneurial purposes.
In the result, the beneficiary’s interest under the trust obtained a degree of limited
liability in respect of all his debts — whether incurred for business reasons or per-
sonal consumption or in any other circumstances — notwithstanding that limited
liability, even for business debts, was not yet generally available.

Both protective trusts and discretionary trusts retain their potential for
immunising family property from the creditors of its individual members (see
Chapter 6). Furthermore, as explained in the next chapter, the function of the latter
form of trust in the twentieth century has been drastically altered by the onset of
inheritance taxation at high rates.

(8) Statutory intervention Many of the changes in trusts law outlined here were
the consequence of judicial decisions. But Parliament also took a hand. The first
general statute on trusts was the Trustee Act 1850. This was concerned chiefly with
technical aspects of the transfer of property held by trustees. Subsequently, enact-
mentsin 1859, 1860, 1888 and 1889 regulated trustee investment; the Conveyancing
Act 1881 dealt with the appointment and removal of trustees and the nature and
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devolution of various trusteeship powers; and various aspects of beneficiaries’ reme-
dies against trustees and fellow beneficiaries were the subject of legislation in 1888
and 1896. The office of Public Trustee was established by the Public Trustee Act
1906.

The various statutory interventions were consolidated in the Trustee Act 1925
(replacing an earlier Act of 1893). A number of its provisions — for example, s 23
(power to employ agents) and s 33 (protective trusts) — directly reflect the historical
developments in trusts law discussed in this section. The Trustee Act 2000 has
modified and replaced several of the 1925 provisions—such as s 23 —but others —s 33
is one — remain in place.

5. Strict settlements of land and married women’s property rights

In the preceding section, the development of family trusts of investment assets dur-
ing the seventeenth, eighteenth and nineteenth centuries was given prominence
because this form of trust is still ‘alive and well’ and the legal developments associ-
ated with it are of major importance in the modern law. But this is not to say that
the trust concept ceased to be significant in the context of settlements of landed
estates during the same period. Its chief role was in filling gaps in a much-used form
of disposition of land — the strict settlement — which took effect primarily through
interests recognised at common law (including ‘executory’ interests). Furthermore
the trust, during this period, was also employed by Chancery as a means of per-
mitting married women to hold property in their own right. This was by way of
mitigation of a common law rule that, once a woman was married, her husband
was the sole owner of property that would otherwise be hers.

These two aspects of the history of trusts receive relatively limited attention here
because the circumstances which rendered them important have ceased to exist.
The Settled Land Act 1882 undermined the principal purpose of strict settlements —
that is, retention of landed estates within successive generations of a family — by
conferring a power to sell settled land on the current life-tenant. Estate duties in
the twentieth century also provided a strong disincentive to any form of long-term
settlement of land. Similarly, equity’s intervention on behalf of married women
became more or less redundant when married women’s property legislation, com-
mencing in 1870, abolished the common law prohibition of separate ownership.
Some brief comments on these two aspects of trusts history are, however, desirable,
as they provide insights into the nature of some modern equitable doctrines.

(a) Strict settlements

The phrase ‘strict settlement’ describes a form of settlement of landed estates which
was widespread amongst wealthy families in England between the late seventeenth
and late nineteenth centuries. (See generally Chesterman ‘Family Settlements on
Trust: Landowners and the Rising Bourgeoisie’ in Rubin and Sugarman (eds) Law,
Economy and Society (1984) pp 127-145 and sources cited there.) The aims of the
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strict settlement have been much debated. Dynasticism was almost certainly a factor.
From that perspective the principal aim was to inhibit to a significant degree, though
not completely and irrevocably, any disposal of the family estates by the heirs or other
immediate descendants of the settlor. But this was far from being the whole story.
Habakkuk, for example, reminds us that ‘the ambition of landowners to maintain
the association between the male line and the ancestral estate was buttressed by the
need to secure the fortunes of the wife and younger children’ (Marriage, Debt and the
Estates System: English Landownership 1650-1950 (1994) p 64). He even concludes
that ‘In thelong run. .. family provision proved a more durable support for the strict
settlement than dynastic ambition’. What might be meant by ‘family provision’ is
itself contentious. Spring, for instance, has argued that one purpose of the strict
settlement was to subvert the more advantageous position under common law of
heiresses and widows (Land, Law and Family: Aristocratic Inheritance in England
1300-1800(1993), but cf Cocks ‘Unsettling Settlements’ (1995) 16 Journal of Legal
History 210-217). However one assesses the aims of the strict settlement, one secure
conclusion can be drawn. It was highly pervasive: as much as one-half of England
may, according to one estimate, have been tied up in strict settlements around the
middle of the eighteenth century.

A strict settlement operated by means of a complicated series of life estates,
estates in remainder and other limited interests taking effect mostly at common
law. It could be set up at any time, but the most common events precipitating the
creation of a settlement would seem to have been the coming of age or the marriage
of the eldest son (or, where no sons existed, the eldest daughter) of a landowner, or
the landowner’s death. Generally speaking, there had to be a resettlement once in
every generation if the constraints on disposal of the land were to be maintained.
But the paterfamilias, who was likely to favour this, was usually in a position to
compel his children to co-operate in renewing the settlement.

Strict settlements made a significant contribution to the consolidation and
preservation of both the wealth and the political power of the landowning aris-
tocracy (see eg Stone An Open Elite? England 1540-1880 (1986)). Yet the frequency
with which they actually had sufficient legal force to restrain the sale of lands by a
current life-tenant who was determined to sell is a matter of historical controversy.
(The extensive debates and literature on this subject are best approached through
the excellent introductory survey by English and Saville Strict Settlement: A Guide
for Historians (1983).) The following rather graphic statement of a leading historian
of the late nineteenth century, Sir Frederick Pollock, whilst probably overstating the
efficacy of strict settlements in restraining alienation of land, does indicate their
autonomous nature (The Land Laws (3rd edn, 1896) p 117):

There is nothing, perhaps, in the institutions of modern Europe which comes so near
to an imperium in imperio [an empire within an empire] as the settlement of a great
English estate. The settlor is a kind of absolute lawgiver for two generations; his will
suspends for that time the operation of the common law of the land, and substitutes
for it an elaborate constitution of his own making.
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Reference to the settlor as ‘absolute lawgiver’ and to ‘his will” omits a central player
from the cast. The settlor was usually very reliant on the advice and directions of
his lawyer, advice which Habakkuk suggests was ‘naturally enough, biased towards
maintaining the family settlement’ (above, p 69). The lawyer was often therefore
much more than simply a translator of intentions. The ‘kind of law’ that emerged
was therefore likely to reflect the conventions in Chancery and the creative practices
of conveyancers (see also Cocks at 216).

(b) Strict settlements and trusts

Because strict settlements operated chiefly by means of legal interests, the role
played by trusts was ancillary only. Trustees were commonly appointed, but, to
quote Pollock again (p 117):

The trustees of a family settlement are something like the constitutional safeguards of a
complex political system; their presence is, in ordinary circumstances, hardly perceived,
but they hold great powers in reserve, which may be used with effect on an emergency.

The following trust dispositions were commonly found within the lengthy, complex
provisions of a strict settlement:

(1) A trust ‘to preserve contingent remainders’  This was a crucial conveyancing
device. It was invented to get around technical legal rules whereby a life-tenant in
possession who purported to sell the fee simple might destroy subsequent interests
by the settlement so as to defeat its purpose completely.

(2) A trust to pay portions, debts etc out of rents and profits of specific lands ~ This
form of trust had predecessors amongst medieval uses declared to operate on the
landowner’s death. When a landowner established it during his lifetime, as a means
of forced saving, it had a new function: that of protecting the landowner against his
own imprudence.

(3) A trust to manage the estate in times of financial crisis ~ Under this disposition,
which was one of the ‘safety-valves’ for the pressures on liquidity exerted by the
strict settlement, the trustees became managers of family capital, with important
discretionary powers exercised independently of the creator and beneficiaries of
the trust. This power to manage the family’s landed wealth, even to the extent
of telling the current ‘head of the family’ to limit his own personal expenditure,
gave an important dimension to trusteeship of land. It was comparable, within the
limited circumstances in which it operated, to the managerial role being increasingly
adopted by trustees of investment assets.

(4) A trust to secure a separate income to a wife Because the creation of a strict
settlement on the marriage ofan heiress often involved an element of bargaining with
her forthcoming inheritance, equity’s recognition of separate property interests for
married women was crucial in ensuring that the heiress herself, and other members
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of the family, did not completely lose the value of what they put into the settlement.
But separate property rights for married women were also important in contexts
other than strict settlement. They are accordingly given separate treatment in the
next section.

This continuing association of trusts with a much-used and highly sophisticated
form of common law settlement of land has left its mark on modern trusts law
in two significant ways. These relate respectively to the question of remoteness of
vesting of interests under trusts and the apportionment of benefit under trusts
which differentiate between income beneficiaries and capital beneficiaries.

The validity of interests vesting at a future time —ie the issue of ‘perpetuities’ — was
a crucial question for strict settlements. The courts accepted the strict settlement
as valid in the late seventeenth century even though in the preceding decades many
arrangements having a similar effect were struck down by the courts as ‘tending to a
perpetuity’. The eventual acceptance of the strict settlement may have been because
the ties imposed by it were not wholly unbreakable; the process of resettlement
that occurred once each generation allowed for some of the lands to be freed from
the settlement. Alternatively, landowning Lord Chancellors and other rich lawyers
may simply have followed an enhanced desire amongst most landowners to con-
centrate and preserve landholdings. In any event, a series of late seventeenth and
early eighteenth century cases, notably Lord Nottingham’s decision in the Duke of
Norfolk’s case (1683), laid down what came to be known as the ‘modern rule against
perpetuities’. It is to the following effect: ‘no interest is good unless it must vest, if
at all, not later than twenty one years after some life in being at the creation of the
interest’. This rule did not endanger the strict settlement: indeed validation of the
strict settlement probably influenced its precise formulation. But it now belongs
within trusts law as a whole (subject to statutory modifications). It applies to fam-
ily trusts of investment assets and to virtually all other forms of trust (though in
the case of charitable trusts there are limited exceptions). The significance of this
enlargement of the scope of operation of the rule against perpetuities is explored in
Chapter 6.

Apportionment of benefit amongst income and capital beneficiaries (eg life ten-
ants and remaindermen) depends substantially on what is meant by ‘income’ and
‘capital’. Trusts law definitions of these have derived from a supposition underlying
strict settlements, ie that the income-producing asset, the land, was not to be sold.
The profits produced year by year from this immovable asset — comprising sub-
stantially the rents paid by tenant farmers — were naturally treated as ‘income’ for a
settlement beneficiary, without any attention being paid to changes in the value of
the asset itself. Further aspects of this question are discussed in Chapter 10.

(c) Trusts for married women

As already explained, the common law treated married women as having no capacity
to hold property in their own right. Any property held by a woman on her marriage
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became the property of her husband. Her only solace under the common law was
that, if she survived him, she became entitled to a proportion of his property as
‘dower’.

The inroads on these principles made by the law of trusts between the seventeenth
century and the late nineteenth century — at which point legislation intervened —
are outlined in the following extracts from Holcombe’s study of the origins and
the enactment of the legislation (Holcombe Wives and Property (1983) pp 37-42,
46-47; cf Staves Married Women’s Separate Property in England 1660—1833 (1990),
where the ideological dimensions of the law are considered):

Both the common law and equity proceeded upon the assumption that married women
needed protection. The common law regarded a woman’s husband as her guardian,
under whose ‘wing, protection and cover’ she lived, moved, and had no legal being.
But equity, generally considered to be ‘the guardian of the weak and unprotected, such
as married women, infants and lunatics’, tended to view a woman’s husband as ‘the
enemy), and against his ‘exorbitant common-law rights the Court of Chancery waged
constant war’ (R H Graveson and F R Crane, A Century of Family Law 1857-1957
(1957) p 140). As a result, the rules of equity relating to married women’s property
were diametrically opposed to the rules of the common law.

One might argue that if the common-law rules of the identity of husband and wife
reflected the sacramental view of marriage held in medieval times, then the opposite
view of husband and wife in equity resulted from the breakdown of the doctrines and
power of the Church in the Reformation and post-Reformation ages. . . .

A more persuasive argument as to the origin of the equitable assumptions respecting
husband and wife is that, just as the common law reflected the economic and social real-
ities of the medieval period during which it developed, so equity reflected the changed
realities of a time when the structure of the medieval society and economy began to
crumble. The common law had always recognized an owner’s right to dispose of per-
sonal property, and as conditions of landholding changed, with the abrogation of mil-
itary land tenure and the legal recognition of testation with respect to land, the general
rule of the law came to be freedom of disposition of all property, real as well as personal.
Thelanded classes were alarmed, for freedom to dispose of property implied the danger-
ousability ofboth sonsand daughters to squander the family wealth if their actions could
not somehow be controlled. At the same time there had appeared important new classes
of society whose wealth, derived not from land but from commerce and industry, did not
fit comfortably within the legal categories of real and personal property. These classes,
too, were concerned to find protection for their property to prevent its being wasted by
sons and daughters alike. And both the old landed aristocracy and the new aristocracy of
the business world felt acutely the special need to protect the property of their daughters
from the common-law rights of husbands, and to ensure that if there were no children of
a marriage the property would not pass to their daughters’” husbands but would return
to their own families. It was in these circumstances that the wealthy classes turned to
equity for the protection of their property that they could not find under the common
law. . ..

In practice the Court of Chancery allowed the creation of a special category of
property, the so-called separate property or separate estate of married women. At law a
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married woman could not own property, but in equity property could be settled upon
her for her use under the management of a trustee who was responsible to the court
for carrying out the terms of the trust. At first it was necessary to prove to the court’s
satisfaction that there was good reason for the creation of a trust, as, for example, that
the husband was a wastrel or that the woman was separated from her husband. But
soon equity came to accept without inquiry any trust created for a married woman.
The separate property created by the trust would be protected by the Court of Chancery
against a woman’s husband and all other persons according to the wishes of the donor.
Interestingly, a married woman’s separate property in equity existed only during her
marriage, for its existence was due to the need to protect it against her husband’s
common-law rights.

Separate property in equity could be of any kind — that is, property which at law
would be categorized as real property, personal property, chattels real, and choses in
action —and it could be created at any time by any person who was of full age and sound
mind. Both before and after a woman’s marriage she, her relatives, and her friends could
settle property upon her for her separate use. . ..

Separate property could be created in several ways. The usual way was the drawing
up of a written instrument setting forth the terms of the trust, either a deed or will
disposing of property or a marriage settlement, a contract negotiated between the
parties to a marriage or their families before the marriage took place. Such a contract
was enforceable only in the courts of equity, for the common law, holding that husband
and wife could not contract with each other, in effect voided contracts made by a man
and woman who later married ... Usually the document specifically named a trustee
of the separate property, but the Courts of Chancery would validate the trust even if
this was not done. In such a case the court recognized the husband as trustee for his
wife, since under the common law the property would have been his to control, but he
was required to deal with the property according to the terms of the trust and not treat
it as being his own. ...

The rights a married woman enjoyed with respect to her separate property varied,
depending upon the way that property had been created. A written instrument settling
property upon a woman often stated specifically what she could and could not do. For
example, she might be expressly allowed to dispose during her lifetime of real property
settled upon her or expressly barred from doing so, or she might be allowed or denied
the right to dispose of her separate property by will, and so on.

To the feminists of Victorian times, the equitable rules relating to married women’s
property were naturally much more acceptable than were the rules of the common
law. The law deprived married women of property, and thus deprived them of the
rights and responsibilities of other citizens and subjected them to serious practical
hardships. Equity allowed married women to have property, and thus ensured their
independence and freedom of action. Under the law married women could have no
legal existence separate from the husbands who controlled their property. In equity
married women had an identity separate from their husbands because they controlled
property.

Atthe same time feminists criticized the equitable rules applying to married women’s
property for two important reasons. First ... equity did not recognize married women
as having the same proprietary rights as other citizens, but accorded them special rights

53



54  The evolution of the private express trust

over certain property only. ... The feminists’ second major criticism of equity, and
by far the more serious, was that . .. the relief it afforded from the provisions of the
common law was not available to women who were not wealthy. The great majority of
women in the country did not have property sufficient in amount and suitable in nature
to be settled upon them as their separate property through the costly proceedings of
the courts of equity. As A V Dicey summed up the situation (Lectures on the Relation
Between Law and Public Opinion in England During the 19th Century (1920) p 383),
‘There came . .. to be not in theory but in fact one law for the rich and another for the
poor. The daughters of the rich enjoyed, for the most part, the considerate protection
of equity, the daughters of the poor suffered under the severity and injustice of the
common law.’

When feminists denounced the common law and criticized equity, and called for
thoroughgoing reform of the married women’s property law, they had a large and sym-
pathetic audience. This was so not because most people agreed with feminist demands
for equality for women, but because legal reform generally was the order of the day and
the Victorian conscience was troubled by the sufferings of women under the law as it
then existed.

The Married Women’s Property Act 1870 (amended in 1874) took the first step
towards entitling married women to enjoy legal as well as equitable ownership of
property. This task was more or less fulfilled by the Married Women’s Property
Act 1882 (repealing the earlier legislation), though this scarcely constituted the
total reformation of the law that feminists had sought and remnants of earlier
doctrines remained in the law for many years afterwards (see eg Shanley Feminism,
Marriage and the Law in Victorian England 1850-1895 (1989)). As the right of
married women to hold their own property became thus established by statute, the
special significance of equity’s intervention to protect their interests faded away.

6. The role of trusts in English law

In this review of trusts law and family settlement during a period of 500 or so years
prior to 1900, some important aspects of the role played by the trust concept within
the law have become apparent. Itis useful to identify these here, before consideration
(in the next chapter) of the transformation of trusts law and practice brought about
in the present century by the onset of high rates of inheritance and income taxation.

A noted US authority on trusts drew attention some 75 years ago to the capacity
of trusts to ‘pave the way’ for reform of property law. His thesis, put shortly, is that
where trusts lead, statutory reform may eventually follow.

A W Scott (1922) 31 Yale L] 457 at 457-458

It was chiefly by means of uses and trusts that the feudal system was undermined in
England, that the law of conveyancing was revolutionized, that the economic position of
married women was ameliorated, that family settlements have been effected, whereby
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daughter and younger sons of landed proprietors have been enabled modestly to par-
ticipate in the family wealth, that unincorporated associations have found a measure of
protection, that business enterprises of many kinds have been enabled to accomplish
their purposes, that great sums of money have been devoted to charitable enterprises;
and by employing the analogy of a trust, by the intervention of the so-called construc-
tive trust, the courts have been enabled to give relief against all sorts of fraudulent
schemes whereby scoundrels have sought to enrich themselves at the expense of other
persons. Many of these reforms in the English law would doubtless have been brought
about by other means; but the fact remains that it was the trust device which actually
was chiefly instrumental in bringing them to pass.

Whether or not one endorses in its entirety Scott’s sweeping claim for the pervasive
influence of the trust device, it is clear that significant legal change has occurred.
Moreover, it has long been recognised that as part of this process lawyers were not
just ciphers in some inevitable onward march of legal logic, itself deducible from
a pre-ordained system of rules (see eg John Reeves’s explanation of the haphazard
recognition of the use in his History of English Law (1787), cited in Lobban The
Common Law and English Jurisprudence 1760-1850 (1991) at pp 50-56). On the
contrary, they were frequently a creative force opportunistically fashioning devel-
opments in response to the perceived needs of their clients. Whilst we may see, in the
long term, that the outcome has been major developments in the nature and form
of the trust device itself or the stimulation of statutory reform, as with the Married
Women’s Property Acts, the process of legal change was, to adopt Anderson’s phrase,
one of ‘controlled innovation’ (Lawyers and the Making of English Land Law 1832—
1940 (1992) p 4), essentially practical and problem-solving in approach. But within
this incrementalist method of legal change there lies another side to the picture of
the trust as an agent of law reform. In Scott’s words (pp 457—458):

The trust has often served as a means of evading the law. Lord Bacon said that ‘the
special intent unlawful and covinous was the original of uses, though after it induced to
the lawful intent general and permanent’ Reading on the Statute of Uses, p 24. The line
between evasion and reform is after all a difficult one to draw. The evasion which in the
long run proves successful is usually a reform. Mr Justice Holmes, with characteristic
discrimination, has said (Bullen v Wisconsin 240 US 635 (1916)):

‘We do not speak of evasion, because, when the law draws a line, a case is on one
side of it or the other, and if on the safe side is none the worse legally that a party
has availed himself to the full of what the law permits. When an act is condemned
as an evasion what is meant is that it is on the wrong side of the line indicated by
the policy if not by the mere letter of the law.’

A trust is a device for enabling one to enjoy various rights, powers and privileges in
respect to property greater than those enjoyed by owners of property, for enabling
one to enjoy the benefits of ownership without subjection to all the duties and liabil-
ities resulting from ownership. The question with which courts of equity have been
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compelled to struggle is how far it is possible to go without crossing the line which
separates the legitimate use of the trust device from an illegal evasion of the letter or
the policy of the law.

Thus Scott, whilst praising the trust for its reformist potential, also sounds a note
of warning in this passage. He points out that the pressures for law reform through
the use of the trust were often applied by property-owners who, with the help of
their legal advisers, sought to avoid legal obligations, such as feudal ‘incidents’, or to
escape the operation of restrictive legal rules, in each case with predominantly self-
centred or family-centred motives. When ‘reform” occurs on account of pressures
such as these, the question to be asked is whether ‘reform’ is truly the right label.

There is a further proviso to be added here, not so much to challenge the broad
sweep of the claim by Scott but to suggest that in some instances the influence
claimed for the trust needs to be reappraised in the light of more recent research.
Consider, for instance, the proposition that ‘business enterprises of many kinds have
been enabled to accomplish their purposes’ by means of the trust. It is certainly the
case that in the century before the mid-nineteenth century reforms in company law
the trust was a key legal component of the unincorporated company. But it was
not the only component. As Harris has illustrated in his account of the relationship
between law, business organisation and the economy during early industrial capital-
ism, the unincorporated association was a complex legal phenomenon, developed
in what he terms ‘a learning-by-doing process’ by attorneys and businessmen clients
during the latter part of the eighteenth century (Industrializing English Law (2000)
ch 6). It involved, apart from trusts law, the laws of agency, partnership and contract,
the latter governing the contractual agreement between the members to form and
regulate the company under a ‘deed of settlement’ The trust potentially provided
the means of compensating for the fact that the unincorporated company was not
a legal entity. The property of the company would be vested in trustees who had
standing to sue and be sued on behalf of the company and who were required to
further the covenants set out in the deed of settlement (see also Cooke Corporation,
Trust and Company (1950) pp 86—87).

Therein, as Harris persuasively argues, lay a number of difficulties relating both
to the substance of trusts law at the time and to the procedures for its enforcement.
The developments in trusts law described earlier in this chapter and concerning such
matters as delegation, standards of skill and care, relieving trustees from liability
mostly came about, or at least shifted from conjecture to certainty, in the latter
half of the nineteenth century. These occurred too late to affect significantly the
utility of the unincorporated company. Harris refers, for instance, to a popular
trustees’ guidebook from 1830 in which itis stated that ‘carrying on trade or business
for the object of a trust estate is a very hazardous expedient, for the trustee may
easily make himself responsible for various losses’ (Harding Advice to Trustees,
pp 6667, cited in Harris, above at p 154). As Harris then pointedly emphasises:



The role of trusts in English law

‘this is exactly what trustees of unincorporated companies were expected to do.’
Moreover, perceived weaknesses in substantive trusts law were compounded by
the high costs and delays that accompanied Chancery litigation. The conclusion
drawn by Harris is that whereas the trust was able to provide a solution for some
of the problems posed for the unincorporated company ‘it was of no service in
many other, more commercial and managerial aspects of [its] activities” (at p 159).
Notwithstanding ‘the industrious work of imaginative lawyers and businessmen’
the disadvantages of the unincorporated corporation were manifest when compared
with the advantages offered by the joint stock company (but cf the more positive
assessment of the significance of the part played by the trust in Cooke op cit.)

This illustration of the limits of the trust in a particular context paradoxically
does not invalidate Scott’s argument. That a legal form such as the trust has acted
as an agent for law reform can be seen on the one hand as a positive virtue whilst
on the other hand the fact that reform is considered necessary should remind us of
the reality that the trust has functional limitations as well as strengths (see also the
discussion in Chapter 1 at pp 18-20). The paradox here is that to some extent it was
the limitations of trusts law allied to the failings of Chancery procedure that was the
catalyst for reform, contributing, along with other contingencies, to a perception
that reform of the law affecting business organisation was necessary.

But there is yet another dimension to an analysis of the role played by the trust
in English law, one less obviously laudatory than that expressed by Scott and one
that can be perceived as a virtue or a vice depending on the standpoint adopted.
The following extract from an article by Cotterrell that adopts a more sociological
perspective argues that the chief contribution of the trust concept has, broadly
speaking, been to help in masking the extent of inequality within society. It does so
by obscuring the link between private property — a key source of power — and its
ultimate owners. When property is held on trust, under a modern family settlement,
the beneficiaries appear to be purely passive, because management of the property
is vested in the trustees. But they still enjoy the material benefits conferred by the
property, and their rights in this regard are legitimated, so the argument runs,
through the use of the label ‘trust, with all its moral overtones, to describe the
obligations owed to them by the trustees.

R Cotterrell (1987) 14 Journal of Law and Society 77 at 8388

[The] property-form (the expression of relationships in terms of the concept of prop-
erty) depends as a commonsense idea on our being able to conceptualise a ‘person’
owning a ‘thing’. It is because of this conceptualisation that the separation of owner
and owned is established with the consequence that the attributes of power are seen as
separate from the owner and attached to the assets which are owned. ...

As Maitland suggested long ago, it was, above all, the device of the trust which
made it possible for English law to recognise many forms of property ownership by
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Figure 2.1 Forms of ownership.

collectivities without attracting some of the technical difficulties and ideological con-
flicts centred on aspects of the doctrinal problem of corporate personality in continental
civil law systems. Today, however, adopting a critical perspective on doctrine, we can see
more clearly how this doctrinal device of the trust has served to extend the ideological
utility of the property-form. The trust makes possible the maintenance of permanent,
easily identifiable property-owners (explicitly recognised as such by law) in the form of
replaceable trustees, together with an indefinite range of beneficially entitled individuals
or collectivities (for example, groups of children or other issue, classes of discretionary
beneficiaries, members of associations, organisations and interest groups of numerous
kinds) who, having beneficial entitlements guaranteed in equity, can share in property-
power but remain invisible to law as property-owners as such. The limitations which
the property-form as an ideological form imposes on the nature of the property-owner
(that is, basically, that such an owner should be a clearly identifiable ‘person” and not
an indefinite collectivity) are overcome. Equally, the trust makes possible the creation
of enduring objects of property (‘things) clusters of value) in the form of funds which
can be invested in various ways to preserve and enhance their value. In this way the
trust greatly facilitates the concentration and preservation of capital —and thereby helps
guarantee the power and security which the property-form embodies. The recognition
of the trust fund, in many trusts, as the embodiment of abstract value, a ‘cluster of
value, rather than tangible assets (for example, land) is a sophisticated recognition
in legal doctrine of the ideological nature of property as an embodiment of power.
Ultimately what is important is not the particular assets which are owned at any given
time but the abstract value of what is owned which determines the degree of power
of the property-holder. Only in certain (usually family) trusts, in which what is being
provided for beneficiaries is security of use of real or personal property or the preser-
vation of specific assets rather than power as such, is the asset held in trust important
in itself. In other cases all that is fundamentally important is the maintenance of the
value which currently held trust assets represent.

The extension of the property-form which the trust allows can be illustrated as in
Figure 2.1. What is made possible is an extension of ... the nature and range of those
who own and also of what can be owned.

The major ideological significance of this structure is the far greater flexibility in
manipulation of property-power which is made possible by it, and a further ‘disguising’
in ideological forms of the nature of that power. An illustration of that disguising
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can easily be given. The trust form tends to disguise the actual nature of the power
relationship between trustees and beneficiaries. The ideology of the trust is such that
the legal owner (trustee) is the person who ‘looks most like” an owner since she or he is
the one who (usually) can carry out most of the ordinary legal transactions possible to
an owner — sale, mortgage, lease, exchange, etc. The beneficiary under a trust is seen as
passive. Typically the beneficiary cannot interfere in management of the trust property
except by procuring the intervention of the courts (for example, in claiming breach
of duty by the trustee). During the existence of the trust, control of capital typically
rests with trustees. In discretionary and protective trusts, and in the exercise of powers
of maintenance and advancement, the trustees may exert significant control over the
situation of beneficiaries. Again, it is in some family trusts in which what is at stake is
the property-security of dependants (the preservation of trust assets rather than use
of the property-form as an instrument of power) that this control by trustees is often
greatest!

Thisapparent power of trustees and passivity of beneficiaries is, however, misleading.
It is the beneficiaries — often collectivities — unrecognised directly as legal owners who
actually have access to the property-power embodied in the trust. This is ultimately
admitted in, for example, the very strict rules governing trustees’ duties with regard to
investment, profit-taking by trustees and conflicts of duty and interest, and in the rule
in Saunders v Vautier, which allows the trust device to be set aside if the beneficiaries
so wish where all of them are identifiable persons having full legal capacity and hence
easily recognisable as property owners within the orthodox commonsense conception.
Yet the very fluidity of beneficial entitlements which the trust makes possible hides
from view even more effectively than the property concept in its simple form the actual
structure of power which private law guarantees and perfects.

How can this view of the ideological significance of property and trust help us to
analyse trust law from a critical perspective? First, by looking at the trust in terms of its
ideological significance in helping to exclude the element of power from recognition in
legal doctrine we can begin to put the element of power back into our picture of law and
its working. It is, indeed, impossible to understand law’s relationship to power without
analysing the way in which legal ideology is often able to exclude all recognition of
private power ...

A second reason for looking at the trust concept in terms of its ideological signifi-
cance is that this emphasises that what appears as a highly technical and esoteric part
of property law doctrine is actually a conception of wide influence in popular con-
sciousness. The idea of fiduciary obligation of the trustee harnesses to legal doctrine a
moral conception of great social significance and induces us to see the trust beneficiary
not as the possessor of property-power but as a person meriting protection; a person
to whom moral as well as legal obligations are owed. The trust-form, concentrating
and guaranteeing property-power, not only fails to impose moral obligations on the
powerful, but actually encourages us to think of moral obligations owed to them because
of their beneficial entitlements.

On narrow technical grounds, it can be argued that this passage overstates the
importance of the residuary powers of beneficiaries in controlling their trustees.
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Termination of a trust under the rule in Saunders v Vautier, for instance, will often
not be possible in practice particularly where the trust is a discretionary one with
large numbers of beneficiaries spread over several generations. Similarly, challenging
the investment decisions of trustees, even when they appear to be clearly misguided,
is often very difficult, as where the investment power is conferred in wide discre-
tionary terms by an express clause in the trust instrument. The reader may wish
to consider these and other issues, which relate in broad terms to the ‘balance of
power’ between trustees and beneficiaries, after reading the detailed treatment of
them in the relevant chapters of this book (Chapters 9-11).

Turning to matters of ideology and power, whatever the present ideological
significance of the trust device may be, its development has at times been marked by
an ambivalent attitude on the part of the courts and the legislature towards the trust.
Some nineteenth-century developments in rules about aspects of trust creation and
management of trust property, suggest that ‘fashionable considerations of economic
liberalism and property rights’— the phrase is borrowed from Gardner’s first edition
of An Introduction to the Law of Trusts (1990) p 35 — may have tempered a facilitative
presumption that people should be able to settle their property however theylike. Yet
it must also have been the case that many who endorsed laissez faire notions would
have looked to the trust to provide security for their own families. Unfortunately
the ‘modern’ history of trusts law is too undeveloped to allow anything other than
tentative hypotheses to be advanced on these issues.

It is certainly the case that by 1900 the trust had become a flexible and highly
sophisticated property-holding device which helped to maintain extensive private
property ownership amongst wealthy classes. How far the moral concept of ‘trust’
in fact helped to legitimise the power attached to such ownership is, however, not
easy to discern. This is in part because different modes of discourse are at work here.
Gordon has suggested that ‘despite the assiduous efforts of Marxist and legal realist
critics, “property” is still to this day heard as univocally expressive of autonomy and
liberty’ (‘Paradoxical Property’ in Brewer and Staves (eds) Early Modern Conceptions
of Property (1995) p 101). But we may need to distinguish here between the abstract
appeal of ‘property’ as an idea and an everyman or everywoman appreciation of the
trust as an everyday legal form. Of course it is conceivable, perhaps probable, that
the notion of ‘moral obligation owed to beneficiaries’ and of a paternalist regard
for the protection of them are constituents of a dominant discourse amongst the
propertied and the legal fraternity. But a degree of scepticism may be called for
as to whether the trust carries similar connotations for the propertyless or even
the ‘less-well-propertied’. Might we discover that ‘the family trust’ is inextricably
harnessed in the public consciousness with ‘tax avoidance’ and, indeed, that that
link engenders pejorative sentiments about the trust? (Although admittedly from a
different context, consider the example of the NHS Trust where it is far from evident
that deliberately attaching the label ‘trust’ rather than, let us say, ‘corporation’ to
hospitals under the NHS reforms of various governments have made those reforms
any more popular.)
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It is in the dimension of taxation that the effectiveness of the trust in these mat-
ters of legitimation now needs to be tested. During the eighteenth and nineteenth
centuries, the chief danger to private ownership which family settlements — partic-
ularly, settlements of land — sought to avert was the break-up of family estates by
the spendthrift conduct of heirs who wished to sell off assets to pay current debts.
By the mid-twentieth century, as we shall see, the emphasis had shifted to one of
securing protection from ‘external’ attack — ie the levies imposed by the Inland
Revenue. But the trust, having been developed over several centuries through the
artifice of conveyancers and given full effect by both judges and the legislature, was
sufficiently well-established as a legitimate mode of wealth-holding to present a
formidable challenge to the tax imperatives of the twentieth century. How success-
fully the trust has been adapted, whether by judicial or statutory change, to confront
this new challenge is a recurring theme in the remainder of this section of the book.
In particular it will be necessary to consider whether the framers of tax laws have
been constrained by a perceived need to treat the established doctrines of trusts law
as more or less sacrosanct, and therefore to tailor tax laws to fit with them. If this
were to be so, it would indeed represent a considerable tribute to the entrenched
status of trusts doctrine and the ideological power of the legal concept of ‘trust’.

7. The jurisdiction of equity

(@) Equity and the common law

The principal focus of the chapter has been on the emergence, recognition and
enforcement of the trust. At several points, however, mention has also been made of
the development of Equity in general as a ‘gloss’ (Maitland Equity (2nd (Brunyate)
edn, 1936) p 18) upon the operation of the common law system. But, it will be
recalled, this was a gloss with teeth. While Equity might not have denied that a
person held a legal title to property the Chancellor could order that person to deal
with it for the benefit of the true owner in Equity. Failure to obey could constitute
contempt of court for which the sanction of imprisonment might be imposed. Thus
legal title was affirmed whilst, in effect, being subordinated to the interest of the
owner in Equity by the imposition of a personal remedy against the holder of thelegal
title. As we have seen this became relatively non-contentious in the context of the
recognition and enforcement of the trust or of ‘other confidences reposed in some
person’. None the less the potential for conflict between two parallel legal structures
is evident. That conflict came to a head in the early years of the seventeenth century
ostensibly over a dispute about the validity of ‘common injunctions’ by which a party
who had obtained judgment at common law could be restrained in Equity from
enforcing it. It was recognised that if such injunctions were to be upheld, this would
be decisive in resolving which jurisdiction was supreme. In the event an order in
favour of Equity and the Chancery Court was made in 1616, effectively resolving the
dispute although it may be that the demise of the two chief protagonists — through
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the death of the Chancellor Lord Ellesmere and the dismissal of the Chief Justice
Coke — was at least as important in view of their personal and political rivalry
(see Getzler ‘Patterns of Fusion’ in Birks The Classification of Obligations (1997)
p 157 at pp 179-183; and Baker ‘The Common Lawyers and the Chancery: 1616’ in
The Legal Profession and the Common Law: Historical Essays (1986). The outcome
was reaffirmed in the Judicature Act 1873, s 25(11), and re-stated in the Supreme
Court Act 1981, s 49(1): ‘wherever there is any conflict or variance between the
rule of equity and the rules of the common law with reference to the same mat-
ter, the rules of equity shall prevail’ (confirmed in eg Walsh v Lonsdale (1882)
21ChDY9).

We must be clear about what supremacy for Equity came to mean. It did not
leave each and every decision of the common law courts at the mercy of a dis-
cretionary intervention by the Chancellor, depending on his perception of what
‘conscience’ demanded. On the contrary, the importance of adhering to precedent
became emphasised (see Winder (1941) 57 LQR 245-279). Consequently, from the
latter part of the seventeenth century onwards, the content of the gloss was steadily
refined in a manner that produced a body of more clearly defined equitable rules
and principles. These in turn were to become almost as fixed and rigid as the rules
of the common law, an outcome reflected in the much-quoted observation of Lord
Eldon (Gee v Pritchard (1818) 2 Swan 402 at 414):

The doctrines [of Equity] ought to be ... made as uniform, almost, as those of the
common law. ... I cannot agree that the doctrines of this court are to be changed by
every succeeding judge. Nothing would inflict on me greater pain in quitting this place
than the recollection that I had done anything to justify the reproach that the equity of
the court varies like the Chancellor’s foot.

(b) The Judicature Acts 1873 and 1875

Almost contemporaneous with Eldon’s periods as Chancellor (1801-1806, 1807—
1827) reforms began to be introduced to the Court of Chancery in an attempt to
counter the organisational weaknesses that had led to expense and delays and had
on occasions resulted in injustice. By then it had become possible to perceive of
Equity as a system, an incomplete system compared with the common law, but a
system with its own court structure and defined rules and principles even though
at every point it presupposed the existence of the common law (see Maitland,
above, pp 16-17). The operation of two systems in separate courts with neither
having the authority to grant the remedies of the other court was increasingly
seen as tending to produce delay and confusion for the litigant. Despite further
reforms which improved the position somewhat (eg Lord Cairns Act 1858 by which
Chancery was given jurisdiction to award equitable damages where no other remedy
was appropriate), pressure for wholesale restructuring increased. The outcome was
the enactment of the Judicature Acts 1873 and 1875 by which the structure of
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the whole judicial system was finally reformed. These Acts abolished the previous
individual courts and created a Supreme Court of Judicature but with separate
divisions (originally five but now three comprising Chancery, Queen’s Bench and
Family Divisions). A key feature of the reforms was that under s 24 of the 1873
Act all judges were empowered, indeed placed under a duty, to give effect to both
legal and equitable rights, obligations, liabilities, defences and remedies. In short
the administration of the systems of law and equity became fused.

() Law and Equity: fusion or harmonisation?

Whilst the position as regards fusion of the administrative structure of the courts is
clear, debate has subsequently developed as to whether there has been a substantive
fusion of the common law and Equity. Certainly the contemporary perception
was that fusion had occurred at the level of administration only. This was evident
in parliamentary debate (Hansard 3rd Series, vol 216, 644—645, statement by the
Attorney-General during the second reading of the Judicature Bill), in judicial
statements (Jessell MR in Salt v Cooper (1880) 16 Ch D 544 at 549, but cf later
ambiguous dictum in Walsh v Lonsdale (1882) 21 Ch D 9 at 14) and in Ashburner’s
famous metaphor: ‘the two streams of jurisdiction, though they run in the same
channel, run side by side, and do not mingle their waters’ (Principles of Equity
(2nd edn) p 18). This assessment is reinforced by the fact that the Judicature Acts
were conceived as cautious measures, since previous parliamentary bills proposing a
more thoroughgoing fusion of common law and equity had failed (Baker (1977) 93
LQR 529 at 530). It would be misleading, however, to give the impression that this
outcome was achieved without controversy. The drafting of s 25(11) (see above)
left sufficient uncertainty to permit a more radical interpretation of its meaning
and intention, such that suspicion between the judges about the motives of some of
their colleagues became evident. Baker refers, for instance, to the reported tension
between Jessel MR, who was inclined to incorporate equitable doctrines into the
common law, and his successor Lord Esher: ‘[He] is said to have complained openly
that Jessel “had been sent to dragoon the Court of Appeal into substituting equity
for Common Law, but that he (Esher) and his Common Law colleagues would not
have it” (An Introduction to English Legal History (4th edn, 2002) p 114, citing
Underhill Change and Decay (1938) p 87).

A century later the controversy has re-emerged with the debate being conducted
with even greater vigour. It cannot be denied that there is a significant line of
authority that can be cited in support of a view that fusion has been more pervasive
than was envisaged at the time of the Judicature Acts. A principal proponent of the
idea of complete fusion was the late Lord Denning for whom the idea provided useful
supportto some of his efforts in law reform (see egin Errington v Errington and Woods
[1952] 1 KB 290 at 298; and extra-judicially in Landmarks in the Law p 86). Then in
1977 dicta in the House of Lords, in United Scientific Holdings Ltd v Burnley Borough
Council [1978] AC 904, appeared to endorse the idea of complete fusion. A much
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quoted dictum of Lord Diplock can be seen as rejecting any distinctive existence for
‘rules of equity’: ‘but to perpetuate a dichotomy between rules of equity and rules
of common law which it was a major purpose of the Supreme Court of Judicature
Act 1873 to do away with, is, in my view, conducive to erroneous conclusions as
to the ways in which the law of England has developed in the last hundred years’
(at 924). Lord Diplock proceeded to challenge directly the continuing relevance of
Ashburner’s metaphor (at 925):

... by 1977 this metaphor has in my view become both mischievous and deceptive.
The innate conservatism of English lawyers may have made them slow to recognise
that by the Supreme Court of Judicature Act 1873 the two systems of substantive and
adjectival law formerly administered by the Courts of Law and Courts of Chancery ...
were fused. ... If Professor Ashburner’s fluvial metaphor is to be retained at all, the
waters of the confluent streams of law and equity have surely mingled now.

It is tempting to respond to this proposition with the comment ‘it all depends
on what you mean by fusion’ On the one hand Lord Diplock’s analysis of the
purpose of the Judicature Acts seems clearly to be flawed, at least as measured against
most contemporary opinion (see above). Moreover there are numerous continuing
distinctions between common law and Equity. The distinction between legal and
equitable interests forms the conceptual underpinning of our law of property and
trusts; the common law and equitable rules for payment of interest are different
(Westdeutsche Landesbank Girozentrale v Islington London Borough Council [1996]
AC 669) as are those for tracing, equitable tracing being available only where an
initial fiduciary relationship can be identified unlike tracing at common law (Re
Diplock [1948] Ch 465). These constitute just a few of the examples that could be
listed and it is scarcely likely that Lord Diplock was in complete ignorance of them.
On the other hand, however, if we approach the ‘fusion’ issue from a standpoint
which looks to the mingling of the systems, it is equally evident that there has been
a degree of synthesis, a synthesis which admittedly has been taken further in some
Commonwealth jurisdictions than in English law (see eg Mason (1994) 110 LQR
238; Capper (1994) 14 LS 313 at 315-317; Martin [1994] Conv 13).

It may appear at this point that the debate about ‘fusion’ is largely a matter of
determining whether it is or is not accurate to describe common law and Equity
as fused. But much more is involved than a terminological quibble. There is a
prescriptive dimension to the debate whereby considerations of a ‘should’ or ‘ought’
nature come to the fore. We would therefore suggest that an important conclusion
to be drawn from the fusion controversy is that the shadow of history as regards
the origin of particular remedies and rights should not of itselfbe allowed to dictate
the progress of any further synthesis. It is perhaps significant that both Sir Anthony
Mason (former Chief Justice of Australia and a strong advocate of the distinctive
contribution of Equity) and Sir Peter (now Lord) Millett have felt able to endorse
the comments of Somers J in Elders Pastoral Ltd v Bank of New Zealand [1989] 2
NZLR 180 at 193 (see respectively (1994) 110 LQR 240 at 242 and (1995) 9 TLI 35):
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Neither law nor equity is now stifled by its origin and the fact that one Court administers
both has inevitably meant that each has borrowed from the other in furthering the
harmonious development of the law as a whole.

The notion of harmonious development incorporates two distinct dimensions both
of which can be viewed as contributing towards what we might term a ‘harmonisa-
tion’ rather than a ‘fusion’ of the substantive elements of common law and equity.
One dimension of harmonisation takes us back briefly and at a level of generality
to the origins of equity jurisdiction and the notion of unconscionability that we
touched on in the previous chapter. Drawing on analysis of a number of discrete
examples Sir Anthony Mason has suggested that ‘the underlying values of equity
centred on good conscience will almost certainly continue to be a driving force in the
shaping of the law unless the underlying values and expectations of society undergo
a fairly radical alteration’ ((1994) 110 LQR 240 at 258; see also various essays in
Youdan (ed) Equity, Fiduciaries and Trusts (1989); and, confusingly, Waters (ed)
Equity, Fiduciaries and Trusts (1993)). This theme of the role of unconscionability
asavalueand as a creative force, and how it is to be interpreted in particular contexts,
will also be considered in greater detail in those contexts at several points in the
book (see in particular Chapters 4, 12 and 16). But Sir Anthony Mason’s comments
on the significance of ‘good conscience’ serve another function. They alert us to
the fact that considerations of conscience — and morality? — are no longer the sole
preserve of the doctrines of Equity. Indeed Worthington, for example, reminds us
that as early as 1760 Lord Mansfield was able to say that the gist of the common
law action for the recovery of ‘money had and received” was that ‘the defendant,
upon the circumstances of the case, is obliged by the ties of natural justice and
equity to refund the money’ (Moses v Macferlan (1760) 2 Burr 1005 at 1012; cited
in ‘Integrating Equity and the Common Law’ (2002) 55 CLP 223 at 231-235).

A second dimension of the ‘harmonisation’ proposition draws directly on the
idea that contemporary developments in deciding on an appropriate remedy in a
given case should not depend entirely upon the historical origins of remedies. This
may require us in some instances to challenge our conventional wisdom. In A-G v
Blake (Jonathan Cape Ltd, third party) [2001] 1 AC 268, for example, the House of
Lords by a 4:1 majority rejected the prevailing orthodoxy that damages in contract
were restricted solely to recoupment of financial loss. Instead their lordships held
that it is now possible in certain rare circumstances for the equitable remedy of an
account of profits earned by the breaker of the contract to be awarded to the victim
of abreach of contract (see Chapter 14 at p 760). As Lord Nicholls observed in Blake
(at 278 —280): ‘In these choppy waters the common law and equity steered different
course’ with the consequence that ‘the difference in remedial response appears to
have arisen simply as an accident of history’. Conversely consider the principle that
only equitable remedies can enforce purely equitable rights so that, for instance,
common law damages cannot be awarded for breach of an equitable right. As we
shall see in later chapters the rationale for this position has been challenged, most
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noticeably in the New Zealand Court of Appeal (see Mouat v Clarke Boyce [1992] 2
NZLR 559; Aquaculture Corpn v New Zealand Green Mussel Co Ltd [1990] 3 NZLR
299; Day v Mead [1987] 2 NZLR 443). In Mouat v Clarke Boyce, for instance, in a
case concerning a claim for equitable compensation for breach of fiduciary duty,
Sir Robin Cooke stated (at 566):

For breach of these duties, now that common law and equity are mingled, the Court
has available the full range of remedies, including damages or compensation and resti-
tutionary remedies such as an account of profits. What is most appropriate to the
particular facts may be granted.

A related question is whether common law concepts such as foreseeability and
remoteness should apply equally to equitable compensation and common law
damages (see Canson Enterprises Ltd v Boughton ¢ Co (1991) 85 DLR (4th) 129).
Whilst both at present share a causation requirement they may still differ, at least
under English law, on these other points, a troubling matter to which we return in
Chapter 11. It must therefore be emphasised that common law jurisdictions differ in
their approaches to these matters. In particular New Zealand, as might be inferred
from the words of Sir Robin Cooke, has shown greater liberality or, from a different
standpoint, heresy in borrowing and adopting ideas from common law to equity
and vice versa (but cf the comments of Sir Richard Scott V-C in Medforth v Blake
[2000] Ch 86 in holding that a receiver-manager appointed by a mortgagee was
subject to an ‘equitable duty of care’ (at 102): ‘I do not . . . think it matters one jot
whether the duty is expressed as a common law duty or as a duty in equity. The
resultis the same’). Thus, if following the New Zealand example with regard to reme-
dies, ‘common law’ damages for mental distress might be recoverable for breach
of fiduciary duty (Mouat v Clarke Boyce) and equitable compensation reduced on
grounds of contributory negligence (Day v Mead [1987] 2 NZLR 443). Whether or
not ‘harmonisation’ is desirable on any or all of these matters, and we do not assume
that it is, is considered in more detail predominantly in the commercial contexts
within which the issues have tended to arise (see Chapters 11, 14 and 16). What
can be said here is that there is a siren attraction in aspects of the fusion debate.
In particular who can reasonably resist the call that ‘like cases should be treated
alike’? As Burrows concludes in his important paper on this topic ‘we should be
able to say, at the start of the 21st century, “We do this at common law and we do the
same in equity” rather than “We Do This at Common Law But That in Equity” —
the latter phrase being the title of his paper ((2002) 22(1) OJLS 1 at 16; see also
by the same author Hochelaga Lectures, Fusing Common Law and Equity: Remedies,
Restitution and Reform (2003)). Indeed to argue against ‘treating like cases alike’
could justifiably attract the charge of reasoning in an inequitable manner. As always,
however, the devil is in the detail. Caution may therefore be needed in determining
which instances are alike and furthermore how far, for instance, supposed rationales
for the different common law and equitable remedies still carry persuasive weight
(see on this point the comprehensive and reasoned opinions from the New South
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Wales Court of Appeal in Harris v Digital Pulse Pty Ltd [2003] NSWCA 10). For
that reason, to reiterate the point, consideration of some of these issues is deferred
until the particular doctrines are considered at various points later in the book.
But there is one further and important point to emphasise about the prescriptive
aspects of the fusion debate. The discussion above could convey the impression,
to adopt a horticultural metaphor, that all that is required to resolve the ‘fusion’
debate is a relatively modest degree of pruning and perhaps some hoeing of strag-
gling weeds that are restricting new growth. This conclusion would be misleading,
although it has a certain seductive charm to ‘tentative fusionists’ such as the writer
of this chapter. There is a more ambitious prescriptive agenda, one that involves
fundamental landscaping so as to achieve a complete integration of equity and
common law doctrines, the ‘endgame of duality’ in Professor Birks’s phrase (see
(2004) 120 LQR 344 at 345 in his review of the 2004 edition of Meagher, Gummow
and Lehane’s Equity Doctrines and Remedies, the arch-opponents of such an
approach). For some proponents the integration idea is itself either part of a more
ambitious project to re-order the categories of private law or is seen as being likely
to bring about such a re-ordering as a necessary consequence of integration (see eg
Worthington ‘Integrating Equity and the Common Law’ (2002) 55 CLP 223 and
Equity (2003); Burrows Hochelaga Lectures, Fusing Common Law and Equity: Reme-
dies, Restitution and Reform (2003); and, amongst the many significant contribu-
tions of Professor Birks, ‘Definition and Division’ in Birks (ed) The Classification of
Obligations (1997); ‘Equity in the Modern Law; An Exercise in Taxonomy’ (1996) 26
UWALR 1; and the classifications adopted in Birks (ed) English Private Law (2000)).
It is beyond the scope of this book even to attempt an assessment of an ambitious
project of that nature. What is of immediate conceptual interest is that it is envisaged
that the trust — the express trust being in Worthington’s words a ‘hard case’ for the
integration project — would in some sense be dismantled, packaged up and parcelled
off to different parts of the new landscape (see eg Equity ch 3 and pp 294-297). Three
briefand somewhat random observations can be made about this proposition. First,
as we saw in Chapter 1, the express trust is a somewhat strange conceptual hybrid
of property and obligation. Doubtless it is possible from a conceptual standpoint to
deconstruct the arrangement and relocate the various elements, some, for instance,
into property law, others in contractand so on (cf Langbein ‘The Contractarian Basis
of the Law of Trusts’ (1995) 105 Yale L] 625 and the implications of the Contracts
(Rights of Third Parties) Act 1999 enabling third parties to enforce contracts made
for their benefit). What remain uncertain are the practical consequences of doing so.
Would the functional flexibility offered by the trust be lost in the transformation?
Should that worry us if, to ask a loaded question, tax avoidance arrangements were
to be hampered (see eg Chapters 3 and 8)? The second observation is merely that
at a time when civilian jurisdictions appear to be attracted to the trust concept
it seems conceptually puzzling and economically questionable to discard a legal
form in which legal practitioners in common law jurisdictions might be thought
to have a competitive edge (see eg Hayton ‘The Development of the Trust Concept
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in Civil Law Jurisdictions” (2000) 8 JTCP 159; Hayton (ed) Modern International
Developments in Trust Law (1999) and the contributions by Dyer and Lupoi to a
symposium on ‘The International Trust’ in (1999) 32 Vand ] Transnat L at 967
and 989 respectively). Lastly, it is appropriate to return to the starting-point of the
fusion debate, the Judicature Acts of 1873—75, not to refute the fusionist case but to
confirm that its adherents have the correct target in their sights. Getzler succinctly
sets out the problem in the following extract (‘Patterns of Fusion’ in Birks (ed) The
Classification of Obligations (1997) 157 at p 158 — footnotes omitted):

A final union of legal and equitable doctrine in one body of law may yet be impossible,
simply because the historical and conceptual bases of legal and equitable actions are
too distinct. The sticking point has always been the continued existence of the trust —
indeed, it was regard for the trust that prevented full fusion being attempted when the
Judicature Acts of 1873—75 were first drafted and debated.

Further comment is perhaps best avoided given the vested interest that this writer
has in the status quo!



3

Taxation, wealth-holding and the
private trust

1. Introduction

As Hubert Monroe lugubriously commented in a Hamlyn Lecture ‘tax is scarcely
a favourite topic’ (Intolerable Inquisition? Reflections on the Law of Tax (1981) p 1).
It is not difficult to endorse this sentiment particularly when applied to the taxation
of trusts. In academic contexts the topic conventionally falls into a no-man’s land
between the separate domains of taxation and trusts. Yet even by the beginning of
the twentieth century the incidence of taxation was influencing the development
of the private express trust. Indeed, as will be seen later in this book, taxation or
more appropriately the availability of relief from taxation, has exercised considerable
influence on public types of trusts also — for example, pension funds and charities
(see Chapters 13, 18 and 19). With respect to private trusts, however, it may be
claimed that this influence has so increased that fiscal considerations now domi-
nate trusts practice even if not directly the formal rules of trusts law. Whether trusts
should be created, what types of trust should be adopted and where their adminis-
tration should be located are all, in reality, decisions taken by property-owners only
after careful consideration of the fiscal implications.

The claim that these implications predominate will be probed later in this chapter
(see p 72) but at the very least the taxpayer is unlikely to be satisfied with a tax lawyer
or accountant who merely clarifies the probable size of the tax bill based on existing
property arrangements. The taxpayer will also wish to know how to rearrange
affairs so as to reduce that tax liability. It is at this stage that the ‘tricks’ the trust can
perform with property interests come into consideration. The tax planner needs a
thorough understanding of both tax and trusts law and the interaction between the
two, if comprehensive and effective advice is to be given to the client. This chapter
has no pretensions to providing the detailed knowledge of those areas that the tax
planner needs. Indeed, the attainment of such skills would impose demands of
time and space beyond the scope of trust courses or textbooks (see for excellent
introductions to tax topics Tiley Revenue Law (4th edn, 2000); and Whitehouse
etal Revenue Law: Principles and Practice (22nd edn, 2004)). But this does not mean
that the interrelation between tax and trusts can be left wholly unexplored.

69



70

Taxation, wealth-holding and the private trust

An understanding of the tax landscape without necessarily knowing intimately
the identity of each contour is useful for appreciating why a particular type of trust
is used. Of comparable importance to this functional justification is the doctrinal
consideration that certain major developments in trusts law may be explained best
by reference to the stimulus of taxation. We have already seen in the context of pre-
twentieth century family settlements how conveyancers, responding to the needs
of settlors, gradually developed the trust concept and the developments were sub-
sequently ratified by the courts. Out of this process emerged many of the detailed
technical rules of trusts law. Since then settlors have continued to require the con-
veyancer to spin the intricate w