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Cases and Materials on the English Legal System

Combining materials from a wide variety of sources with Michael Zander’s
authoritative commentary, this book provides the tools with which an observer
of the English legal system can discover how it functions, the problems it faces
and the current reforms proposed.

The organisation of the trial courts, the problems of civil litigation, the
balance between the citizen and state in criminal cases, the trial and appeal
process including the basic rules of evidence, the jury, the cost and funding of
legal proceedings and the present state of the legal profession are explored by
the author drawing on a wealth of cases, reports of official and other bodies,
parliamentary debates and the fruits of empirical research.

The tenth edition has been extensively revised with a mass of new material.
Major developments since the ninth edition include: the Constitutional Reform
Act 2005, new research on the effect of the Woolf reforms, the Criminal
Procedure Rules 2005, significant changes to PACE and revised PACE Codes
(January 2006), the Serious Organised Crime and Police Act 2005, the
Prevention of Terrorism Act 2005 and the Terrorism Act 2006, new arrange-
ments for the charging of suspects, the Disclosure Protocol 2006, the suspect’s
right to ask for an indication of sentence, general eligibility for jury service, the
introduction of fixed fees for some categories of litigation, Lord Carter’s Review
of the procurement of legal aid (July 2006) and the 2006 consultation paper
Legal Aid: A Sustainable Future?, the new system for appointing QCs, the
Clementi Review of regulation of legal services (2004) and the Legal Services
Bill (2006). There have also been a large number of new cases.

Michael Zander QC is Emeritus Professor of Law at the London School of
Economics and Political Science. He was a member of the Runciman Royal
Commission on Criminal Justice which reported in 1993. An established author
and researcher, he is also a regular journalist, a frequent broadcaster on radio
and television, and is recognised as the leading authority on the workings of the
legal system.
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Preface to the tenth edition

This book was first published thirty-five years ago. The fact that it is still around
and seems to be worth continuing is gratifying.

There have been a few structural changes since the first edition. The chapter
on the legal profession was added in the fourth edition. The chapter on enforce-
ment of civil judgments was dropped in the seventh edition. The time has
clearly come to add a chapter on the judges. I considered including it in this
volume but decided, partly on grounds of the length of the book, that it would
be better to introduce it into the next edition of the companion volume, The
Law Making Process.

Probably the most important change between the first and this tenth edition
is the different balance between excerpted material and the author’s own text.
The preface to the first edition said that the book did not attempt to replace
standard descriptive texts — ‘rather it attempts to supplement them by focusing
through the basic texts on points where the legal system is under stress or is the
subject of controversy’. It still is not a textbook but I would say that it could per-
fectly well serve instead of one. Gradually over the course of the successive edi-
tions a higher and higher proportion of the book has consisted of the author’s
own text.

There have been a great number of developments since the ninth edition —
far too many to list here. Some of the main ones include the Constitutional
Reform Act 2005, new research on the effect of the Woolf reforms, the White
Paper on unifying the civil courts, the Criminal Procedure Rules 2005,
significant changes to PACE and revised PACE Codes (January 2006), the
Serious Organised Crime and Police Act 2005, the Prevention of Terrorism Act
2005 and the Terrorism Act 2006, new arrangements for the charging of sus-
pects, the Disclosure Protocol 2006, the suspect’s right to ask for an indication
of sentence, general eligibility for jury service, the introduction of fixed fees for
some categories of litigation, Lord Carter’s Review of the procurement of legal
aid (July 2006) and the 2006 consultation paper Legal Aid: A Sustainable Future?,
the new system for appointing QCs, the Clementi Review of regulation of legal
services (2004) culminating in the Legal Services Bill (2006). There have also
been an extraordinary number of official Consultation papers and, of course,
many important judicial decisions.
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Preface to the tenth edition

A minor but possibly useful change in this edition is the removal to footnotes
of most of the references that were previously in the text. There was too much
clutter on the page. There are also more headings to help the reader find his way.

But the essence of the book remains the same as it has been from the start —
an exploration of the important issues involved in the operation of the legal
system. The book aims to convey not just the current position but enough of
the background to make sense of the developing story.

As always, the legal system is a moving target. Even since delivery of the man-
uscript to the publishers there have been a large number of important changes
that had to be noted. The text is up to date to 1 February 2007. (On 27 February,
the very last day on which the author dealt with corrections to the text, The
Times carried the dramatic news that the Government was about to announce
the splitting of the functions of the Home Office. Police, serious organised
crime, counter-terrorism strategy, MI5, immigration and nationality, pass-
ports, drugs and antisocial behaviour would remain in the Home Office, which
would be like a continental Ministry of the Interior. Prisons, probation, crimi-
nal justice policy, the Office for Criminal Justice, sentencing and victims would
go to the Department for Constitutional Affairs which would effectively become
a Ministry for Justice.)

I thank Julian Roskams, my excellent copy editor with whom I have worked
for many years. I thank also the team at Cambridge University Press — Sinead
Moloney, Stephanie Thelwell and above all Wendy Gater — for the efficient and
courteous way they handled a difficult manuscript and what must have been for
them a tiresome author who kept on coming along with further final amend-
ments.

The first five editions of the book were published by Weidenfeld & Nicolson
which launched the Law in Context series. The last four editions were published
by Butterworths/LexisNexis which took it over from Weidenfelds. In 2003
Cambridge University Press took over from LexisNexis. This is therefore the
first edition of the book to be published by Cambridge.

In 1972, this was the fourth book to be published in the Law in Context series.
There are now 52. It seems appropriate to thank Robert Stevens and William
Twining who started the whole thing off. I was present at the initial meeting they
called to discuss the project. I doubt whether any of us imagined it would
develop so impressively. Their vision deserves much commendation from the
long list of their authors.

MZ
February 2007, London



Preface to the first edition

This book is concerned with dispute settlement in courts and tribunals in
England and Wales. The aim is to make available a selection of materials which
reveal the actual workings of the system, its problems and difficulties, and which
suggest ways in which it might be improved. The emphasis is contemporary and
critical. The materials selected come from a wide variety of sources. Some, of
course, are drawn from conventional legal sources — statutes and judicial deci-
sions. But many more are taken from articles, official reports, books and
surveys. Wherever possible they draw on empirical work, though there are still
far too many areas of concern where no empirical investigation has yet been
undertaken. The work is intended mainly as a source-book for those taking
courses on the English legal system for a law degree or an equivalent course for
a degree in some other subject. My intention is not merely to make a collection
of scattered sources conveniently accessible, but also to stimulate constructively
critical thought about the subject. I also hope that anyone who wishes to learn
about the actual operation of the legal system or who is interested in its reform
will find it useful.

The book does not attempt to cover all topics that are sometimes included in
legal system courses, such as the sources of law, the legal profession, the machin-
ery of law reform and sentencing. Excellent works on each of these topics are
readily available, and it would not have been possible to do justice to these sub-
jects within short compass. Nor does this book attempt to replace standard
descriptive texts. Rather it attempts to supplement them by focusing through
the basic texts on points where the legal system is under stress or is the subject
of controversy. The aim is to give a better understanding of the reality of the law
in action.

Michael Zander
July 1972, London
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Chapter 1

The organisation of trial courts

1. Introduction

The English courts system has developed slowly over centuries and still shows
many signs of its history but in recent decades there have been several major
changes and in the past few years the pace of reform has quickened.

Up to 1979 the courts, other than the magistrates’ courts, had been run by
the Lord Chancellor’s Department (LCD). In that year their administration
was transferred to an executive agency called the Court Service. That agency
was responsible for the functioning of the Supreme Court of England and
Wales (comprising the Court of Appeal, the High Court and the Crown
Court), county courts and seven tribunals. The running of the magistrates’
courts was not included. They were run by local committees under the
general supervision of the Home Office until 1991 and since that date by the
LCD.!

In 2001, in his Review of the Criminal Courts System,* Lord Justice Auld
recommended a ‘single and nationally funded administrative structure,
but one providing significant local autonomy and accountability’. This
proposal was accepted by Government. The Courts Act 2003 made the
necessary statutory changes to allow for the creation of Her Majesty’s Courts
Service (HMCS) as a new executive agency with some 20,000 staff. (Bringing
the magistrates’ courts into the national system doubled the complement
of staff.) The change took effect in April 2005. HMCS is accountable to
the Lord Chancellor/Secretary of State for Constitutional Affairs.> HMCS

! For the successive recent developments in the story of the administration of the magistrates’
courts see the 9th edition of the present work, pp. 29-31.
www.criminal-courts-review.org.uk.

On 12 June 2003, the Prime Minister, Mr Tony Blair, announced that the ancient

title of Lord Chancellor dating back to the eleventh century would be abolished and
replaced by the title Secretary of State for Constitutional Affairs. The Prime Minister’s
announcement proved to be somewhat hasty. The Lord Chancellor’s Department

(LCD) was renamed the Department of Constitutional Affairs (DCA) by a stroke of

the Prime Ministerial pen, but in the event the office of Lord Chancellor survived. The
holder of the office is now both Lord Chancellor and Secretary of State for Constitutional
Affairs.
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The organisation of trial courts

has forty-two areas each with an Area Director and an advisory Courts
Board.*

The highest court, the House of Lords, is outside this administrative
structure. Hitherto it has been run by the LCD, now the DCA. Under the
Constitutional Reform Act 2005, the House of Lords in its judicial capacity is
to be transformed into the new Supreme Court with its own administrative
structure including a chief executive. It will be situated in the Middlesex
Guildhall, opposite Parliament. Getting that building ready for its new role is
a major project that will take some years.” It is not expected to be finished
before the end of 2009. Until then, the House of Lords as the final court of
appeal will continue in its traditional home in the Palace of Westminster sitting
under its traditional title and administered as before by the Government
Department.

Calling the final court of appeal the Supreme Court necessitated a re-naming
of the existing Supreme Court of England and Wales. This will be known as ‘The
Senior Court of England and Wales’.®

The Constitutional Reform Act 2005 made other major constitutional
changes, the most important of which is the transfer of responsibility for the
appointment of the judiciary from the Lord Chancellor’” to a new Judicial
Appointments Commission with a lay chairman and a significant number of
lay members.® The Act for the first time gives explicit recognition to the special
responsibility of the Lord Chancellor for the rule of law® and for the indepen-
dence of the judiciary.!® There is however no longer any guarantee that the Lord

-

The Boards have seven members — a judge, two magistrates, two people to represent the local
community and two people with experience of the courts in the area (lawyers, victim support,
advice agencies etc.).

The task was costed at £30 million. The cost of moving the old courts into new premises
would be another £20 million. (There is every reason to suppose that these would prove to be
considerable underestimates.) The costs of running the new Supreme Court would be of the
order of £8—10 million a year compared with £3—4 million in the House of Lords. For a
drawing of what the new Supreme Court would look like see Law Society’s Gazette, 14
September 2006, p. 4. ¢ Constitutional Reform Act 2005, s. 59(1).

For a description of the previous system see Sir Thomas Legg, ‘Judges for the new Century’,
Public Law, 2001, pp. 62-76. Legal Studies in March 2004 devoted the whole of issues 1 and 2
to judicial appointments.

The 2005 Act (Sch.12, para. 2) provides for the Commission to consist of a lay chairman, five
judicial members, two practitioners, five lay members, one tribunal member and one lay
justice The first chairman is Baroness Usha Prashar. The names of all but one of the other
fourteen appointees were announced on 23 January 2006. (See the Lord Chancellor’s
Ministerial Statement, House of Lords, Hansard, 23 January 2006, WS 45.) The Commission
was launched on 3 April 2006. The Act (Sch. 13) also provides for a lay Judicial Appointments
and Conduct Ombudsman whose duties would also commence on 3 April 2006.

Section 1 states that the Act does not adversely affect ‘(a) the existing constitutional principle
of the rule of law, or (b) the Lord Chancellor’s existing constitutional role in relation to that
principle’.

Section 3 of the Act states that ‘the Lord Chancellor, other Ministers of the Crown and all with
responsibility for matters relating to the judiciary or otherwise to the administration of justice
must uphold the continued independence of the judiciary’.

o

~

3

©

=3



The trial courts - work and organisation

Chancellor will necessarily be either a member of the Upper House or a
lawyer.!!

At least of equal importance is the so-called ‘Concordat’? between the Lord
Chancellor and the Lord Chief Justice, a 28-page document setting out in detail
their respective roles in relation to a long list of topics."?

The chapter starts with a description of the existing trial courts structure.
(The appellate system is treated in Ch. 7.)

2. The trial courts - work and organisation

(1) The civil courts

There are three different levels of trial courts for civil cases: the High Court, the
county court and the magistrates’ court.

The High Court

History™

The High Court is divided into three Divisions: the Queen’s Bench Division, the
Chancery Division and the Family Division. The High Court came into exis-
tence in the Judicature Acts of 18735, in replacement for the ancient Queen’s
Bench Court, Court of Common Pleas, Court of Exchequer, Chancery Court,
and the Probate, Divorce and Admiralty Court. Under the 18735 legislation
these five separate courts became the five Divisions of the High Court. In 1888
the three common law courts (Queen’s Bench, Common Pleas and Exchequer)
were merged into a single Division, the Queen’s Bench Division (QBD). The
Probate, Divorce and Admiralty Division was broken up by the Administration

1 Section 2 of the Act (headed ‘Lord Chancellor to be qualified by experience’) provides that the
person who holds the office of Lord Chancellor must be someone who appears to the Prime
Minister to be qualified by experience as a Minister, a member of either House of Parliament,
a practitioner, a university law teacher or ‘other experience that the Prime Minister considers
relevant’.

12 The Concordat is on the DCA’s Website as a consultation paper entitled Constitutional Reform:
The Lord Chancellor’s judiciary-related functions (since referred to as ‘the agreement’ and also
‘the Concordat’): www.dca.gov.uk/consult/Icoffice/judiciary.htm. The Concordat was
negotiated on behalf of the judiciary by the Lord Chief Justice, Lord Woolf. For a lecture in
which he explains it see “The Rule of Law and a Change in the Constitution’, 63 Cambridge
Law Journal, 2004, pp. 317-30.

The topics dealt with in the Concordat include: key statutory responsibilities of the
Secretary of State and the Lord Chief Justice, judicial independence, judicial posts held by the
Lord Chancellor, leadership of the judiciary in England and Wales, oath-taking, provision of
resources, deployment, ‘leadership posts’, appointments to committees, boards and similar
bodies, the making of procedural rules for judicial fora, rule committee appointments,
Practice Directions, education and training, judicial complaints and discipline, judicial
appointments commission — process and judicial appointments commission — membership.

13 The remarkable story of the Constitutional Reform Act 2005 is the subject of a two-part
article by Lord Windlesham in Public Law, 2005, pp. 806-23 and 2006, pp. 35-57.

4 For an outstanding historical account see B. Abel-Smith and R. Stevens, Lawyers and the
Courts (Heinemann, 1967).
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of Justice Act 1970 which allocated its functions between the QBD, the
Chancery Division and the new Family Division.

The High Court today
The jurisdiction of the High Court is to be found in the provisions of the
Supreme Court Act 1981.

The Queen’s Bench Division (QBD) This consists of the Lord Chief Justice and
some seventy High Court judges. It deals primarily with claims for contract and
tort. The largest single category of work is for goods sold and delivered, work
done, materials supplied or professional work done. The next largest categories
typically are claims for breach of contract, personal injuries and the recovery of
land or property.

The number of cases dealt with by the QBD has been declining dramati-
cally in recent years. One reason is the transfer of cases from the QBD to the
county court (see below pp. 11, 67). In 1990 the number of proceedings
started in the QBD was over 350,000. In 1997 it was down to some 121,000.
Four years later by 2001 it had slumped to a mere 21,600. In 2005 it was down
to 15,317!1

The QBD additionally has two special types of jurisdiction. One is the
Admiralty Court, previously part of the Probate, Divorce and Admiralty
Division until it was abolished by the Administration of Justice Act 1970.
Admiralty cases typically concern collisions at sea, damage to cargo and per-
sonal injuries suffered at sea. (In 2005 there were 102 claims issued in admiralty
cases but only three cases were actually tried!) The second category is the
Commercial Court, which has judges specially chosen for their experience to
try heavy commercial cases. (There are currently twelve Commercial Court
judges.) The cases consist of matters relating to ships, aircraft, insurance,
banking, carriage of cargo and the construction and performance of mercantile
contracts. Many of the cases have a strong international flavour. (In 2005 there
were almost a thousand (981) claims started.)

The Divisional Court of the Queen’s Bench Division exercises an important
first instance jurisdiction by way of review of the acts of Ministers, their civil
servants and local councilors and officials. Traditionally this was by way of the
ancient prerogative writs ( certiorari, mandamus, prohibition and habeas corpus).
Then such cases were dealt with by an application for judicial review under what
was Order 53 of the Rules of the Supreme Court (RSC). The part of the QBD
that dealt with these applications was known as the Crown Office List. From
October 2000 the Crown Office List was renamed the Administrative Court.!¢
The applicant now applies for mandatory, quashing and prohibiting orders.
Unlike the position for ordinary actions, permission (formerly called ‘leave’) is

15 The figures are to be found in the annual Judicial Statistics.
16 Practice Note [2000] 1 WLR 1654, [2000] 4 All ER 1071. For commentary see 20 Civil Justice
Quarterly, 2001, pp. 1-5 and Public Law, 2001, pp. 4-20.
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required to start such proceedings. Applications for permission are heard nor-
mally by a single judge. In 2005 there were 4,660 applications to apply for judi-
cial review in civil matters, of which more than half (58 per cent) concerned
immigration issues.

The Chancery Division The Chancery Division is the successor to the ancient
Chancery Court. It consists of the Vice Chancellor and seventeen High Court
judges. It deals with corporate and personal insolvency disputes, business, trade
and industry disputes, the enforcement of mortgages, professional negligence,
intellectual property matters, copyright and patents, trusts, wills and probate
matters. The Chancery Division also includes a specialist Companies Court and
Patents Court. In 2005 the total number of proceedings was just over 34,000, of
which some 14,000 were Companies Court matters and 13,000 were bankruptcy
petitions.

The Family Division The Family Division was created in 1970 when the
Probate, Divorce and Admiralty Division was split up. It consists of the
President and some seventeen High Court judges. It hears defended divorce
cases and ancillary disputes over children and property. It also deals with ward-
ship, guardianship of infants, adoption and legitimacy cases. The Family
Division nominally also deals with non-contentious probate work but in prac-
tice this work is handled by administrative or bureaucratic rather than by
judicial proceedings. (As will be seen, the Children Act 1989 established a con-
current family jurisdiction across the High Court, the county court and family
proceedings courts in the magistrates’ courts.)

There are two other special jurisdictions:

The Technology and Construction Court (TCC) — formerly the Official
Referees Court. The Official Referees Court was renamed the Technology and
Construction Court in 1998. Its jurisdiction remained the same, namely
difficult or technical issues of fact on reference from the Queen’s Bench Division
or the Chancery Division after an application made by either party. Usually the
cases involve complex building and construction disputes. The judges used to
be Circuit judges (lower in the judicial hierarchy than High Court judges), but
on the renaming of the court in 1998, a High Court judge was put in charge (on
a part-time basis) and the Official Referees were renamed ‘udges’ to be
addressed as ‘My Lord’ instead of “Your Honour’. In June 2005 the Lord Chief
Justice said that because of the number and importance of the cases heard by
the TCC the High Court judge in charge would in future be full-time. No fewer
than forty-one Circuit judges were engaged on these cases in London (seven
full-time) and eleven other court centres — and twenty-three Recorders (part-
time judges) were authorised to hear TCC cases as and when required.!”

In 2004-05 there were 655 TCC cases started and eighty-nine contested
trials — thirty-eight in London and fifty-one in Birmingham, Salford and Leeds.!®

17 [2005] 3 All ER 289.
18 Annual Report of the Technology and Construction Court, 2005. NB The Judicial Statistics are
plainly inaccurate in stating in Table 3.16 that there were only three contested TCC trials in 2005.
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The Court of Protection This is responsible for the management and admin-
istration of the property and affairs of people suffering from mental disorder.
Most of the work is done by masters and deputy masters (see below) rather than
by judges, but judges of the Chancery Division and the Family Division do exer-
cise some of the powers. There are normally some 30,000 estates under admin-
istration.

The hands-on management of the affairs of patients unable to manage for
themselves is done by the Public Guardianship Office (PGO) which was estab-
lished as an executive agency in 2001. Its main function is to promote the inter-
ests of its clients by overseeing the activities of Receivers appointed by the Court
of Protection.

In December 1997 the Government published a consultation paper, Who
Decides? Making Decisions on Behalf of Mentally Incapacitated Adults, based on
the recommendations of the Law Commission.'® This proposed that the Court
of Protection should cease to exist as an office of the Supreme Court and instead
become a superior court of record. By 2006 no decision on this issue had been
announced.

Judges in High Court cases

One of the features of the English system is the overlapping jurisdiction of
judges. The fact that a case is heard in the High Court does not mean that it will
be heard by a High Court judge. Thus in 2005 the High Court case load was
shared between High Court judges (56 per cent), Circuit judges (full-time
judges) (21 per cent), Deputy High Court judges (retired judges, practitioners
or experienced Circuit judges) (18 per cent), District judges (full-time judges)
(3 per cent) and Lords Justices of Appeal and Recorders (practitioners sitting as
part-time judges) (2 per cent).?

Interlocutory work in the High Court

Most trials are handled by judges, but the pre-trial (called ‘interlocutory’) work
is conducted in London by Masters in the Queen’s Bench and Chancery
Divisions and by District judges (formerly called registrars) in the Family
Division. Outside London there are no Masters. High Court interlocutory busi-
ness outside London is handled in District Registries by District judges who are
normally also the District judges for the county court. District Registries are
physically located in county courts. There are over a hundred District Registries.
All the District Registries deal with Queen’s Bench, Chancery and Family
Division work. Most, though not all, are authorised to take undefended divorce
cases. County courts are now divided into Civil Trial Centres and Feeder Courts.
Groups of feeder courts are supervised by designated Circuit judges who sit in
the trial centres.

Y Mental Incapacity (1995) Law Com. 231.
20 Source: Judicial Statistics, 2005, Revised, calculated from Table 10.2, p. 133.
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The county court

The county court was established in 1846 with a jurisdiction limited to £20 for
actions in contract and tort. Over the next 150 or so years its jurisdiction rose
from £20 to £5,000.2! In 1990 the ceiling was abolished. As from 1 July 1991
county courts were able to deal with all contract and tort claims and recovery
of land actions, regardless of value, plus equity matters where the value of the
trust fund or estate does not exceed £30,000. In practice, however, the great
majority of high value cases are handled by the High Court.

Most of the business of the county courts is money claims. Actions of this
kind are mainly for goods sold and delivered, work done, materials supplied and
professional fees. The other largest categories of work done by the county court
are undefended divorce?? and ancillary relief with regard to children and mat-
rimonial property and actions for the recovery of land and premises. The
county court also has an admiralty and equity jurisdiction, can hear contested
probate actions, and deals with bankruptcy and companies winding up.

There are two tiers of judges in the county courts. The lower tier (District
judges) deal with the case management work plus the great bulk of less compli-
cated/lower value hearings and most of the housing possession and family related
claims. The upper tier (Circuit judges) deal with the more serious cases, the trials
of care cases and the more difficult private law Children Act applications.

Small claims in the county court
A 1970 study of the county court by the Consumer Council (Justice out of Reach)
showed that individuals hardly ever used the county courts as plaintiffs. This led
to changes in county court procedure designed to make them more ‘user
friendly’ to ordinary citizens. The main reform was the introduction in 1973 of
what was originally called ‘arbitration’ but which soon came to be known as the
small claims procedure. This had several special features, notably, hearings in
private,? less formal procedure, and costs rules under which each side basically
pays its own costs.?*

The limit for small claims cases in 1973 was £75 but it has increased hugely
and is now £5,000 other than for personal injury and housing disrepair cases
where it is £1,000.%

2

During the first hundred years the jurisdiction was increased very slowly — to £50 in 1850,
£100 in 1903 and £200 in 1938. In 1955 the jurisdiction of the county courts was raised to
£400. In 1966 it went up to £500, in 1969 to £750 and in 1974 to £1,000. It next jumped to
£2,000 in 1977 and in 1981 it was more than doubled to £5,000 — and in equity matters
£30,000.

About three-quarters of the 220 county courts are authorised to deal with undefended divorce
work.

As will be seen, this has been changed. To make the procedure compatible with the European
Convention on Human Rights a trial now has to be conducted in public. See p. 424 below.
See further below — with regard to small claims less formal trial methods, pp. 384-88, and
with regard to costs, pp. 577-78.

The £75 limit was raised to £200 in 1975. In 1979 it went up to £500 and in 1991 to £1,000.
Lord Woolf’s Interim Report Access to Justice in June 1995 proposed that it be increased to
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The reason for the difference is to take account of the need for lawyers to assist
with such claims. The small claims system does not allow for recovery of lawyers’
fees whereas in claims outside the small claims system lawyers’ fees can be recov-
ered by the winning party. In personal injury and housing disrepair cases access
to the help of lawyers has been considered sufficiently important to justify the
lower limit. In May 2004, the Government’s Better Regulation Task Force rec-
ommended that the Government should undertake research into raising the
limit for personal injury cases so that they were brought into line with the rest
of civil claims. This it said would ‘increase access to justice for many as it will be
less expensive, less adversarial and less stressful’.2® The Association of Personal
Injury Lawyers (APIL), unsurprisingly, labelled this proposal, which it said
would affect more than half of all personal injury, ‘a disaster’,?” but it was not
just the personal injury lawyers who were opposed. A report published by the
Civil Justice Council agreed with APIL that the starting point for recovery of
costs in personal injury claims below £5,000 should remain at £1,000:

There is no evidence to suggest that the resolution of personal injury claims
between £1,000-5,000 is working unsatisfactorily for the consumer. Only a very
small number of such claims do not settle and litigation to trial in these cases is
a very infrequent last resort . . . [T]here is simply no benefit to be gained by
raising the small claims limit in personal injury cases. Rather, any such move
that would remove cost recovery in such cases would work contrary to the public
interest by removing quality controlled and regulated law firms from their role
in resolving such claims which are still important to the injured consumer. The
resulting gap in access to justice would be filled either by unrepresented con-
sumers who would be unequal to the task of taking on the complexities of per-
sonal injury law, or by non-lawyers whose only means of remuneration would
be to deduct a contingency fee from the injured consumer’s damages.”

APIL’s view also received support from a MORI poll published in April 2005.

Footnote 25 (cont.)

£3,000, save for personal injury cases. This was implemented in January 1996. When

the ‘Woolf reforms’ were implemented in April 1999, the general jurisdiction was raised to
£5,000.

Better Regulation Task Force, Better Routes to Redress, May 2004, p. 27 — www.brc.gov.uk. A
report by the House of Commons Constitutional Affairs Committee in December 2005
recommended that the limit for personal injury cases and for housing could be raised to
£2,500 without disadvantage to claimants — The Courts— Small Claims, HC 519, December
2005. For earlier discussion of the question of raising the limit see J. Baldwin, ‘Increasing the
small claims limit’, 148 New Law Journal, 27 February 1998, p. 27; Monitoring the Rise in the
Small Claims Limit, LCD Research Series 1/97, Lord Chancellor’s Department, 1997 and Lay
and Judicial Perspectives on the Expansion of the Small Claims Regime, LCD, Research Series
8/02, September 2002.

The President of APIL was quoted as saying: ‘it cannot be right that someone who is not
legally trained is expected to put together a personal injury claim, gather medical reports and
work out how much compensation they are entitled to. Thousands of people . . . may find
bringing a claim against the person or company which injured them practically impossible’,
New Law Journal, 18 March 2005, p. 397.

Improved Access to Justice— Funding Options and Proportionate Costs, September 2005 —
www.costsdebate.civiljusticecouncil.gov.uk. ¥ Ibid, p. 16, para. 2.
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According to the poll, 64 per cent of more than 2,000 respondents said they
would be unlikely to pursue their case without a lawyer and 80 per cent believed
that without a lawyer to help them they would not receive the right amount of
compensation from an insurance company.*

As the jurisdiction has expanded, the small claims system has assumed
increasing importance. In 1973, when it began, only 8 per cent of trials in the
county court were heard under the small claims procedure. A quarter of a
century later the proportion had soared ten-fold to over four-fifths.?! In 2004
and 2005, it was 74 per cent and 73 per cent respectively.’? This has been an
astonishing development. Professor John Baldwin, the leading academic expert
on the small claims system, said of this,* ‘it is no exaggeration to say that the
development of the small claims procedure in England and Wales has for many
years been slowly bringing about a revolution in civil procedures in the county

courts’.>

Magistrates’ courts

Magistrates’ courts have always had a significant jurisdiction in the civil field.
Most of it was in the field of domestic relations — especially maintenance for
deserted wives and children, custody disputes, adoption, guardianship, and
protection of battered wives. A different kind of civil jurisdiction is the collec-
tion of various statutory debts such as income tax, national insurance, social
security, rates and legal aid contributions.

In the field of domestic relations there was a great deal of overlap between the
jurisdiction of the magistrates and that of the county court. The issue of what
to do about this jurisdiction culminated in the Children Act 1989 which led to
a significant re-casting both of the relevant law and of the responsibilities of the
different levels of civil courts. The magistrates’ courts functions in this field have
been renamed ‘family proceedings courts’.

30 New Law Journal, 8 April 2005, p. 529.

31 Between 1997 and 2003 the proportions were 83 per cent, 87 per cent, 87 per cent, 78 per
cent, 81 per cent, 80 per cent and 77 per cent.

Calculated from Judicial Statistics, the table headed ‘Proceedings disposed of by trial or small
claims hearing by region’ — Table 4.7 or, in 2005, Table 4.8.

J. Baldwin, Lay and Judicial Perspectives on the Expansion of the Small Claims Regime,
September 2002, LCD Research Series, No. 8/02, p. 7. For an overall description of the system
see N. Madge, ‘Small Claims in the County Court’, 23 Civil Justice Quarterly, 2004,

pp. 201-11.

In June 2005 the Department for Constitutional Affairs issued a consultation paper (CP
12/05) regarding a proposal from the European Commission for a European Small Claims
Procedure. The Commission’s suggestion was that the procedure should be available not only
for cross-border disputes but also for internal cases. The new system would be an alternative
to, not a replacement for, whatever already exists in Member States. The UK Government
welcomed the proposed new procedure but wished it to be confined to cross-border cases —a
view with which the House of Commons Constitutional Affairs Committee agreed in its
report in December 2005 (n. 26 above).
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Family court work

In 1974 the Finer Report® recommended the setting up of a unified family
courts system to combat what it considered to be the chaotic effect of the juris-
dictional split between the High Court, county courts and magistrates’ courts.
The report was not implemented. In 1986 an interdepartmental Review of
Family and Domestic Jurisdiction consultation paper canvassed various models
for the Finer Report’s proposed unified family court. Again, however, the
unified family courts project was not taken forward.

The Children’s Act 1989, implemented in 1991, established not a unified but
a concurrent family jurisdiction across all tiers of civil courts. All three courts
were given (albeit differing) jurisdiction to act, though the rules provided that
certain business had to be started or tried in particular courts:

The High Court The High Court has jurisdiction to hear all cases relating to
children and has an exclusive jurisdiction in wardship cases. It also hears
appeals from family proceedings courts and cases transferred from the county
court or the family proceedings courts.

County courts There are county courts with no family jurisdiction. There are
divorce county courts which can issue all private law family law proceedings but
contested matters are transferred to family hearing centres for trial. Family
hearing centres can issue and hear all private law family law matters whether or
not they are contested. There are care centres which have full jurisdiction in
both private and public family law matters. There are also Specialised Adoption
Centres.

(Public law cases are those usually brought by local authorities or the NSPCC
and include care, supervision and emergency protection orders. Private law
cases are brought by individuals generally in connection with divorce or sepa-
ration.)

Family Proceedings Courts (magistrates’ courts) Full private and public law
jurisdiction except for divorce. Either lay magistrates alone or a District judge
sitting with lay magistrates. They have been specially trained.

Public law cases must start in the family proceedings court but can be trans-
ferred to the county court to minimise delay or where the matter is grave,
complex or important. (In 2005 there were a total 24,600 public law applications,
of which 64 per cent were heard in the family proceedings courts, 35 per cent
were heard in the county court and 1 per cent were heard in the High Court.*)

Private law cases can be started at any family proceedings court or county
court. (In 1992 private law applications ran at around 50/50 — 52,900 in county
courts and 51,500 in family proceedings courts, but since then there has been a
dramatic shift. In 2005, 82 per cent of the 104,400 private law cases were heard
in the county courts as against 17 per cent in the family proceedings courts and
0.2 per cent in the High Court.*”)

35 Report of the Committee on One-Parent Families, 1974, Cmnd. 5629.
36 Judicial Statistics 2005 (Revised), Table 5.1. 37 Ibid.
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The Courts Act 2003 provided for a new unified set of rules in family law
matters. The new rules (the Family Procedure Rules or FPR) apply in all courts
exercising family jurisdiction.

The allocation of cases between higher and lower civil trial courts

Since 1846, when the county court was established, there has been the question
of the proper relationship of the High Court and the county court. The two
courts had concurrent jurisdiction up to the limit of the county court’s juris-
diction. As has been seen, it was repeatedly raised®® until 1991 when the ceiling
was abolished. There were costs incentives to encourage litigants to have the
case dealt with in the cheaper county court. Thus when the county court ceiling
was £5,000 and the plaintiff in the High Court recovered less than £3,000 he was
penalised by getting his costs on the county court scale. If he recovered less than
£600 he got no costs at all.** When the ceiling was abolished in 1991, the High
Court was given the power to reduce the costs recoverable by the successful
party by up to 25 per cent if it thought the case should have been brought in the
county court.*® The courts had the power to transfer cases up or down either at
the request of the parties or of its own motion.*! Despite these incentives, a sur-
prising number of cases within the jurisdiction of the county court were
brought in the High Court.

In 1988, the Civil Justice Review*?* recommended that:

+ The High Court and the county court should remain separate.

There should be no upper limit for the jurisdiction of the county court.
There should be a lower limit of £25,000 for cases in the High Court.

All cases below that should be heard in the county court unless they involved
public law or specialist problems, or were cases of unusual complexity.

+ Cases involving amounts between £25,000 and £50,000 should be heard in
either the High Court or the county court.

All personal injury cases should start in the county court.

Registrars should be given the title of district judge and have their jurisdic-
tion increased from £1,000 to £5,000.

The Lord Chancellor announced his broad acceptance of these proposals in
April 1989 and they were implemented by the Courts and Legal Services Act
1990. The effect of the changes was that cases were allocated for trial according
to substance, importance and complexity. Generally, cases involving amounts

3

&

Always over the strenuous opposition of the Bar fuelled by the fact that barristers enjoyed a
monopoly over the right to appear in the High Court whereas in the county court barristers
and solicitors had an equal right of audience. For the history see B. Abel-Smith and R.
Stevens, Lawyers and the Courts (Heinemann, 1963).

¥ County Courts Act 1959, ss. 19, 20.

40 Courts and Legal Services Act 1990, s. 4 amending s. 51 of the Supreme Court Act 1981.
Supreme Court Act 1981, Sch. 3, para. 8 inserting new s. 75A, Band C into the County Courts
Act 1959. See also Practice Direction [1991] 3 All ER 349. 2 Cm. 394.
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below £25,000 were to be tried in the county court, those involving amounts
above £50,000 in the High Court, and amounts in between, in either court
depending on the criteria and judicial availability.*

However within those parameters and subject to the court’s power to trans-
fer a case, the choice of level of court was left to the parties. This continued until
the implementation in 1999 of ‘the Woolf reforms’ based on two reports, both
entitled Access to Justice** by Lord Woolf.

The origin of the Woolf inquiry on civil justice was the Lord Chancellor’s
request to Lord Woolf to remove unnecessary differences between the proce-
dural rules of the High Court and the county court. Lord Woolf got the Lord
Chancellor’s approval for expansion of this original remit to a much wider brief.
It turned into a wide-ranging re-examination of the whole of the civil justice
process.

In his Interim Report in June 1995 Lord Woolf proposed that the rules of the
High Court and the county court should basically be the same (and that he
would produce a draft of a single code of rules for High Court and county court
cases), that an action could be commenced at any court and that the court
rather than the parties should have the responsibility for allocating the case to
the appropriate track. He suggested that these recommendations ‘will mean that
the question of whether a case is a High Court or a county court case will be of
reduced significance’.*

Lord Woolf’s proposal, implemented in 1999, was that, in addition to the
existing small claims track, there should be two new tracks — the ‘fast track’ for
cases involving amounts between £5,000 and £15,000 unless they were unsuit-
able for that track because of their complexity or importance and the ‘multi-
track’ for cases involving sums above £15,000 or which were not suitable for the
fast track. Lord Woolf envisaged that fast track cases would be handled in the
county court but that multi-track cases would ‘straddle’ the High Court and the
county court with procedural judges allocating the cases to the appropriate level
of court.*’

4 Practice Direction [1991] 3 All ER 722.

44 Access to Justice, Interim Report, 1995; Final Report, 1996. For a book of essays commenting
on the Interim Report see The Reform of Civil Procedure — Essays on Access to Justice (eds.
Zuckerman and Cranston, OUP, 1995). See also the lengthy note in 14 Civil Justice Quarterly,
1995, pp. 231-49. The Woolf reforms are enshrined in the Civil Procedure Rules (CPR).
They can be accessed on the Website of the Department for Constitutional Affairs —
www.dca.gov.uk.

The writer was one of the few commentators who was basically opposed to the Woolf
reform project — on the ground that it would have more adverse than beneficial results . See
especially M. Zander, ‘The Woolf Report: Forwards or Backwards for the new Lord
Chancellor?’ 16 Civil Justice Quarterly, 1997, pp. 208-27. For consideration of the pros and
cons of the issues raised see pp. 132—40 below.

In 1994 when he was first asked to undertake the project Lord Woolf was a Law Lord. In 1996,
when he completed his report, he was Master of the Rolls. In 2000 he became Lord Chief
Justice. He retired in 2005. 4 Interim Report, p. 73, para. 4.

For the different characteristics of the fast track and the multi-track cases see p. 50 below; for
allocation to tracks see p. 78 below.
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Toward a unified civil courts system
Lord Woolf rejected the suggestion that the High Court and the county court
should be merged or amalgamated. One reason was the constitutional need to
preserve the separate status of the High Court bench. This would be more
difficult if there were a single civil court, but his reforms would move the system
toward a closer alignment of the two levels, in particular through common rules
of procedure and common though not identical jurisdictional rules and
powers. The proposed new Head of Civil Justice would have responsibility for
the management of civil cases throughout the system. Outside London the High
Court and the county court shared the same buildings. Their administration
was separate but that would be unnecessary when the common rules of proce-
dure were introduced.*®

In the last edition of this work in 2003 the writer said, ‘the question of the
possible amalgamation of the High Court and the county court seems to have
disappeared as an issue’. This proved to be mistaken. In February 2005 the
Department of Constitutional Affairs published a consultation paper entitled A
Single Civil Court? The paper (CP) outlined what a unified jurisdiction might
look like and asked whether the proposed model, which included the Family
Proceedings Courts, was feasible and appropriate. The CP said, ‘it has been
argued that unifying these jurisdictions would represent the next logical step
following the fundamental reforms of civil procedure introduced in 1999’3
The CP suggested that there were three broad options. One was to do nothing.
A second was to simplify and streamline the system further by secondary legis-
lation. The third was to introduce primary legislation which would:

+ Abolish the county courts.

+ Create a new Civil Court.

+ Adjust the powers, procedure and judiciary to ensure that it had all the
features of a court covering all that the High Court and the county courts
now do.

The title and special status of High Court judges would be preserved and certain
powers would be reserved wholly or mainly to them. So, for instance, judicial
review could be reserved to High Court judges and Circuit judges or Recorders
specifically authorised by the Lord Chief Justice, but generally there would be
few statutory restrictions on what cases could be tried by the different tiers of
judges. It would be for the judiciary to make the necessary detailed rules about
allocation of work between tiers through rules, Practice Directions etc.

The arguments for unifying the High Court and the county courts applied
equally to the family law area. The arguments suggested a case for a single
Family Court alongside the single Civil Court to handle all the family law busi-
ness currently undertaken in the High Court, the county court and the Family
Proceedings Courts (FPCs). That would have the effect of giving lay magistrates

8 Interim Report, pp. 73-5. 4 CP 06/05. 0 Atp. 6.
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greatly increased powers — though rules could restrict their jurisdiction in par-
ticular categories of work. (As has been seen, a single family court had been the
chief recommendation of the Finer Committee in 1974.)

Consideration would have to be given to the various specialist courts — the
Patents Court, the Admiralty Court, the Commercial Court (and its county
court equivalent, the Mercantile Court), the Administrative Court, the
Companies Court, the Bankruptcy Court and the Technology and Construction
Court. Of these, only the first three were recognised in statute. With one excep-
tion, the CP suggested, there would be no reason to retain any statutory provi-
sion for specialist jurisdictions. The judiciary would provide for them through
rules and Practice Directions maintaining all or some of those that now exist
and adding others in future. The exception might be the Commercial Court in
order to preserve its international prestige and status.

The CP also addressed the question whether the divisions of the High Court
(QBD, Chancery and Family) had any remaining role. This topic was consid-
ered in the 1987 Civil Justice Review General Issues consultation paper which
commented that there was no comprehensive planning or forecasting proce-
dure available for the purpose of reviewing the total workload of the High Court
and its Divisions. Each Division managed its affairs virtually independently of
the others which stood in the way of overall management of civil business.’!
Professor Ian Scott, one of the country’s leading experts on courts’ manage-
ment, wrote: ‘it may be argued that the present three-fold Division structure
stands in the way of development of a range of procedures suited to the many
varieties of business arising in the High Court and that what is required nowa-
days is not three divisions but multiple, “substance-sensitive” procedural and
administrative arrangements reflecting the wide jurisdiction of the Court’.>?

Lord Woolf in his Interim Reportin 1995 said that it could be argued that sep-
arate practices and a separate culture between the Chancery and the Queen’s
Bench Divisions might cause difficulties for outsiders. On the other hand, the
Chancery Division provided a convenient umbrella for a number of specialist
jurisdictions which were serviced by specialist judges and specialist members of
the bar. These jurisdictions, which included companies, bankruptcy and the
administration of estates and trusts, were of a quasi-administrative nature and
required a different approach from other litigation. The sense of team spirit
among the Chancery judges and their special relationship with the Chancery
Bar resulted in a more effective and efficient disposal of work. Moreover, if the
Chancery judges were amalgamated with the judges of the QBD they might
just be absorbed to meet the needs of the QBD. Lord Woolf’s conclusion was
that it was not desirable, at least at that stage, to merge the two Divisions.>
Implementing his other recommendations would involve other changes of a
very substantial nature and it was preferable not to add to those changes the

51 CP, para. 68. 52 8 Civil Justice Quarterly, 1989, p. 5.
5% Interim Report, p. 77, para. 23.



15

The trial courts - work and organisation

upheaval that a merger of the two Divisions would involve.He would, however,
follow the suggestion that judges should be nominated to lists according to their
expertise, regardless of which Division to which the lists belonged. So a judge
could be attached not only to lists in the Chancery Division but also to the
Commercial Court in the QBD. If, however, the retention of the Chancery
Division proved inimical to the uniform and flexible approach which he con-
sidered essential, the question of a merger could be reconsidered.

In his Final Report, Lord Woolf confirmed that he accepted that, although the
administration of the two divisions should be brought closer together, they
should not be merged.>*

The DCA’s 2005 CP did not argue the case. It said there were three broad
options. One was to abolish the concept of divisions altogether. The second was
to retain the divisions basically as now with a Family Court (if established) and
a Civil Court divided into Queen’s Bench and Chancery divisions with the divi-
sions then incorporating the various specialist courts/lists. Consideration
would be required as to whether to extend the concept of divisions to judges of
the Circuit and District benches. The third option would be to change the
concept so that divisions no longer applied to the issue and allocation of busi-
ness but referred rather to groupings of judges.

The responses to the consultation paper were published on 19 October 2005.%°
There had been 131 responses. Some two-fifths of respondents (41 per cent)
were said to be broadly in favour of the idea of a unified civil court, just under a
third (31 per cent) were broadly against, with the remainder (28 per cent)
neutral. Judges and solicitors were more in favour, barristers were more against.

On the same day the Lord Chancellor announced that he had concluded that
reform to create single Civil and Family Courts would be feasible and benefi-
cial: ‘the idea of unifying the civil and family court jurisdictions has been gath-
ering momentum for many years. We will be reforming the system to create a
structure suitable for twenty-first century customer needs — making the courts
simpler to understand and to access’.® This would be a long-term project. In
the meanwhile, further steps would be taken to streamline the system and to
improve efficiency.

A consultation paper issued that day (Focusing judicial resources appropri-
ately)®” outlined some of those steps. The CP considered the size, nature and rel-
ative position within the justice system of the judges of the High Court. It
proposed that more should be done to ensure that High Court judges were
reserved for cases that required that level of experience and competence. The
exceptional features of cases requiring a High Court judge it suggested were: (1)
the unusual complexity of the case either in points of law or points of fact or
specialist evidence; (2) public impact, importance and significance (for instance

5% Final Report, p. 261, para. 6. % DCA, CP (R) 06/05.
%6 Press Release, Government News Network, DCA 265/05, 19 October 2005.
57 DCA, CP 25/05.
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‘right to life’ cases or ones involving high profile litigants or witnesses) and (3)
cases raising points of law that would set precedents. If a claim were issued in
the High Court it would need to be backed by a certificate explaining the
reasons. A procedural judge would monitor the allocation process.

There could be four categories of case:

+ Category 1 — Must be heard by a specialist High Court judge — such as most
judicial review cases or cases claiming a declaration of incompatibility with
the European Convention on Human Rights.

Category 2 — Must be heard by a High Court judge or a Deputy High Court

judge — such as cases involving claims of over £5 million.

+ Category 3 — Could be heard by a High Court judge or by a less senior judge
(but would normally be heard by Recorders or others sitting as Deputy High
Court judges). Examples would be claims involving claims of £1-5 million.

+ Category 4 — Not heard by High Court judges.

The DCA published the responses to the consultation paper on 18 September
2006 — www.dca.gov.uk (103 pages).

(2) The criminal courts

There have always been two levels of criminal court. Prior to 1972 the higher
level consisted of Assize courts and Quarter Sessions courts. These were
replaced by the Crown Court.

The Crown Court

The Crown Court dates from 1 January 1972, the day on which the Courts Act
1971 came into force. The 1971 Act was the result of the Report of the Royal
Commission on Assizes and Quarter Sessions.”® The Royal Commission under the
chairmanship of Lord Beeching was set up to investigate and propose reforms
to a system that had remained substantially unchanged for centuries.

The Royal Commission found that the then existing system was seriously
defective. The ancient assize towns were no longer necessarily main centres of
population; the fact that the same judge did both civil and criminal work
meant that the civil cases always had to wait for the more urgent criminal cases
to be finished first; the sittings of the assize courts were fixed long before
anyone had any idea as to the likely case load; when the allotted time was up
the judge had to go to the next assize town, rather than finish the list; the judges
spent too much of their time on the road travelling between assize towns and
whilst he and the court staff were all travelling, the entire courts system was
inaccessible.

The solutions recommended by the Beeching Commission to the ills it had
diagnosed were clear cut:

%1969, Cmnd. 4153.
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+ The abolition of Assizes and Quarter Sessions and their replacement by a new
higher criminal court to be called the Crown Court. This court would sit as
and where needed. The siting of Crown Courts would be based on the prin-
ciple ‘that virtually the whole population will be within reasonable daily trav-
elling distance of at least one such site, and that no regard shall be paid to civic
boundaries established for other purposes’.

+ The division of the criminal from the civil business of the higher courts so
that civil litigants would no longer have to wait for the completion of crimi-
nal cases.

+ Instead of the judges processing from town to town, they should to a much
greater extent sit in court centres in permanent or more or less permanent
session. In addition, there should be mini-circuits to handle the criminal
work that could not be dealt with in the main court centres.

+ Cases should be divided into different categories and allocated to judges by
reference to their gravity and the level of seniority of judge required.

+ Thejudges should all be able to sit in any Crown Court anywhere in the country.

+ County court judges should be restyled Circuit judges, who should sit both in
Crown Courts to conduct criminal cases and in county courts to conduct civil
business.

+ There should be a new title of Recorder for part-time judges eligible to sit in
any Crown Court, who could be solicitors as well as barristers.

+ The country should be divided into six, as compared with the previous seven,
circuits. Each circuit should be run by two Presiding judges and a Circuit
administrator.

The Royal Commission was set up by a Labour Government. Its report was
implemented by the incoming Conservative Government. It accepted every one
of the recommendations listed above. The Courts Act 1971 provided for the
establishment of the Crown Court, whose business was to be handled by High
Court judges, Circuit judges and Recorders. (The Crown Court for the City of
London was, however, allowed to keep its hallowed name ‘The Central Criminal
Court’, otherwise known as the Old Bailey.)

The Crown Court sits at some 90 locations throughout the country. The
court centres are of three kinds. First-tier centres are those visited by High
Court judges, Circuit judges and Recorders for the full range of Crown Court
work — as well as by High Court judges of the Queen’s Bench Division and
Family Division for civil work. Second-tier centres are those at which Crown
Court work (but not civil business) is dealt with by High Court judges, Circuit
judges and Recorders. Third-tier centres are those visited only by Circuit judges,
Recorders or Deputy Circuit judges.

At the start of the 1990s the number of cases committed for trial in the Crown
Court was around 100,000 per year. In 1993 the figure dropped to 86,800 and
since then it has fluctuated between a high of 91,100 (in 1997) and a low of
71,000 (in 2000). In 2005 it was 80,000.
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The distribution of business in the Crown Court is governed by directions
given by the Lord Chief Justice with the concurrence of the Lord Chancellor.>
These divide offences, for the purposes of trial, into three (formerly four)®
classes.

The most serious (Class 1) are generally to be tried by a High Court judge.
They include treason, murder and espionage, but murders can be released by or
on the authority of the Presiding judge for trial by a Deputy High Court judge,
a Circuit judge or a Deputy Circuit judge who has been approved (‘ticketed’) for
the purpose.

Offences in Class 2 must be tried by a High Court judge unless released by,
or on the authority of, a Presiding judge for trial by a Circuit judge or Recorder.
The offences include manslaughter, rape and abortion. Rapes and other serious
sex offences can only be released to judges who have been ticketed for such trials.

Cases in Class 3 can be heard by any judge eligible to sit in the Crown Court
though they are normally heard by a Circuit judge or Recorder. They include
grievous bodily harm with intent, robbery and conspiracy and all ‘either-way’
offences.

Committals for sentence only

Crown Courts have also had a jurisdiction in sentencing defendants who were
committed for sentence only by magistrates once the case had been concluded
in the magistrates’ courts. (In 2005 the Crown Court dealt with 32,300 such
committals.) This jurisdiction in the Crown Court was exercised by a judge
sitting with two lay magistrates. In his Review of the Criminal Courts, 2001, Lord
Justice Auld recommended that this jurisdiction be abolished — a recommen-
dation that the Government moved to implement in the Criminal Justice Act
2003.9!

Appeals heard by the Crown Court

The Crown Court also has a jurisdiction in hearing appeals in respect of con-
viction and/or sentence in criminal cases decided by magistrates. (In 2005, there
were 12,800 such appeals.) These are heard by a judge sitting with two, or some-
times one, lay magistrate. The judge should be the resident judge or a specifi-
cally designated judge or an approved experienced Recorder but failing that,
another judge can be selected.

Crown Court judicial manpower
It is instructive to consider what has happened with regard to the requirements
of judicial manpower since the Beeching Report in 1969 not yet forty years ago.

% The Consolidated Criminal Practice Direction I11.21.1-2 and IV 33. [2002] 3 All ER 904 at
914, 923 as amended on 26 May 2005.

% The four classes became three in June 2005.

ol See p. 321 below. As will be seen, most of the proposed change was included in the Act but
implementation was postponed.
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The Beeching Report estimated that there would be a need for some 150 full-
time Circuit judges and 120 part-time Recorders — totalling 270.

In fact, as at September 2006, there were 637 Circuit judges and 1,363
Recorders — a total of exactly 2,000, almost a ten-fold increase.

In 2005, Crown Court work was divided between the different levels of judges
as to 4 per cent by High Court judges, as to three-quarters (74 per cent) by
Circuit judges and as to two-fifths (20 per cent) by Recorders.5? The remaining
2 per cent was handled by Deputy High Court and Deputy Circuit judges.®®

"Ticketing” of judges

The system of ‘ticketing’ judges as suitable for particular types of cases was crit-
icised by Lord Justice Auld in his Review of the Criminal Courts. There were, for
instance, some 50 Circuit judges approved to try murder cases and another 25
who were approved to try attempted murder. There were about 340 Circuit
judges approved to try rape or other serious sexual offences. This system of
selection involved the Lord Chief Justice, the Senior Presiding judge, the
Presiding judges, the Resident judge of each court centre and his listing officer.
The system, Lord Justice Auld said, was ‘unduly bureaucratic and rigid’.%* It was
a rough-and-ready means of marking suitability. It also made for invidious dis-
tinctions between judges. The system, he suggested, should be changed by
giving Resident judges responsibility for allocating cases at their court centres —
subject to regular and systematic appraisal to determine the experience and
interests of judges and a precondition of appropriate training by the Judicial
Studies Board before taking particular types of cases.

Magistrates’ courts

Magistrates’ courts, which are manned mainly by lay justices, handle over 96
per cent of all criminal cases. In 2005 there were 1.9 million cases tried in mag-
istrates’ courts. Of these, nearly half (45 per cent) were minor motoring charges,
just under one-third (30 per cent) were other summary cases that could only
be tried in the magistrates’ courts, and the remaining one-fifth (22 per cent)
were cases that could have been tried in the Crown Court but the defendant
chose instead to have the case dealt with summarily before the magistrates.®

©2 Until 2000 part-time judges started as Assistant Recorders. This rank of judge was abolished
in light of the Scottish decision in Starrs v. Procurator Fiscal [2000] LRC 718 in which the High
Court of Justiciary held that temporary sheriffs were insufficiently independent of the
executive for the purposes of Article 6 of the European Convention on Human Rights because
they had insufficient security of tenure. This was felt to apply equally to Assistant Recorders in
England and Wales. In April 2000 the LCD announced that in future part-time judicial
appointments would be for five years with a right of automatic renewal save in cases of
misconduct or incapacity. For the various decisions taken by the Lord Chancellor after a
review of the implications of the decision see Judicial Appointments Annual Report 1999-2000,
paras. 2.14-2.18.

Calculated from Table 10.2 in Judicial Statistics 2005, p. 134. (The total of Crown Court days
sat in the published text is stated as 86,010. It should be 93,526.)  * Auld, para. 22, p. 236.
5 Criminal Statistics, Home Office, RDS, 19/06, Fig. 2.1, p. 12.

6.
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(On this last category, called ‘either-way’ offences, see further pp. 316-17
below.)

There are some 450 magistrates’ courts, some of which sit every day, some of
which sit only occasionally. They are manned by just under 29,000 lay — and
unpaid — magistrates and by some 135 professional, full-time and paid magis-
trates formerly called ‘stipendiaries’ and from 1999 called District Judges
(Magistrates’ Courts).% The lay justices typically sit once a week or once every
two weeks.®” The jurisdiction of the District Judges (Magistrates’ Courts) is the
same as that of the lay justices except that the District Judge normally sits on his
or her own, whereas the lay justices sit with one or, more usually, two others.
Whatever its composition, the magistrates’ court is supposed to have a court
clerk who is supposed to be appropriately qualified to advise the bench on law
and procedure.®’

Considering the vast amount of attention given by commentators to trial by
jury, trial in the magistrates’ court gets very short shrift. The point was made
forcefully by Dr Penny Darbyshire, a court clerk turned academic, with a for-
midable array of evidence. She pointed to the fact that by far the majority of
criminal cases are heard in the magistrates’ courts and that numerically there
were far more contested trials in the magistrates’ courts than in the Crown
Court. (‘The decisions which matter are those of the police and prosecutors as
to charge, the defendant’s decision as to plea and the magistrates’ decisions as
to verdict and sentence, aided by their clerks; yet the making, teaching and
analysis of criminal law and evidence often proceeds as if things were as in
Blackstone’s day’.”?) Juries heard only 1 per cent of all criminal cases that come
before the courts; magistrates sentenced about 95 per cent of all defendants who
come before the criminal courts.

There had been an enormous growth in the jurisdiction of the magistrates
during this century with indictable-only offences downgraded to either-way and
either-way offences to summary-only.”! (‘The list of offences triable by magis-
trates includes: causing death by aggravated vehicle taking, wounding or inflict-
ing grievous bodily harm, cruelty to and abduction of children, indecent assault
and many other sex offences, most burglaries, thefts, frauds and forgeries, arson
not endangering life, manufacturing, supplying and misusing all illegal drugs,
some perjury, all betting and gaming offences and most firearms offences’.”?)

6

N

The change of title was made in the Access to Justice Act 1999, s. 78. For the history of the
office see P. Seago, C. Walker and D. Wall, ‘“The Development of the Professional Magistracy
in England and Wales’, Criminal Law Review, 2000, pp. 631-51.

The basic rule is a minimum of twenty-six half-day sessions per year but in practice they often
sit much more.

However a District Judge sits with lay justices in Family Proceedings Courts and in Youth
Courts. % On the issue of the qualification of court clerks see pp. 31-32 below.

P. Darbyshire, ‘An Essay on the Importance and Neglect of the Magistracy’, Criminal Law
Review, 1997, pp. 627-43 at 643.

See pp. 00-00 below for explanation of the distinction between these categories.

Criminal Law Review, 1997, 627 at 630.
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Magistrates also dealt with almost all young offenders. (‘The importance of
the youth court is impossible to exaggerate . . . [but] it is a jurisdiction almost
entirely forgotten in traditional law books and by the public, probably because
it goes on behind closed doors, unreported’.”?) The Attorney General had the
power to appeal an unduly lenient sentence given by the Crown Court (p. 667
below). There was no equivalent for unduly lenient sentences given by magis-
trates. The decisions of the Divisional Court on appeal from the magistrates’
court got far less notice in the law reports than decisions of the Court of Appeal.
(‘When the Court of Appeal or House of Lords develop criminal law and evi-
dence they speak in the language of trial on indictment and pay no regard to
how their reasoning will apply to summary trial. Stipendiaries and justices’
clerks are left to agonise on how to translate these rationes into their world, in
articles sounding exasperated, in The Justice of the Peace and Local Government
Law74)

The same blindness, she suggested, affected many academics.”> Again, the
Runciman Royal Commission on Criminal Justice had focused almost exclu-
sively on trials on indictment. The legislation that followed the Runciman
Report had been flawed in its application to magistrates’ courts.”® Part of the
problem lay in the weakness of justices’ clerks, court clerks and magistrates as a
lobbying force. Even the Law Commission was capable of producing reform
proposals that completely ignored summary proceedings.

In a subsequent article,”” Dr Darbyshire critically examined the rhetoric
about magistrates. The magistrates on the whole had a poor reputation. (‘Praise
of the magistracy is as rare as pro-jury rhetoric is common’.”®¥) Almost no one
extolled the virtues of the magistracy who was not either a magistrate or the
Lord Chancellor of the day addressing magistrates. Blackstone — ‘for whom the
jury was the most admirably constituted fact-finding body in the world” — had
deplored the mischiefs that resulted from demoting cases from jury trial to trial
before justices. In modern times Mr Michael Mansfield QC dismissed magis-
trates in his book Presumed Guilty (1993) with only a page of discussion. Lord
Gifford QC in his book Where’s the Justice? (1984) described lay justices as
‘white, middle class, middle-aged people sitting in judgment over young,
working class and often black defendants’. Mr Geoffrey Robertson QC con-
demned lay justices as ‘ladies and gentlemen bountiful’, politically imbalanced,
unrepresentative of ethnic minority groups, and women, who ‘slow down the
system and cost a fortune’. We should replace them, he told the House of

73 Ibid at 633. 7 Ibid at 635.

> The writer was one of those criticised for the disparate treatment in this book of trial by jury
and trial by magistrates (ibid, p. 637). I am indebted to Dr Darbyshire for prompting the
addition of this section.

Dr Darbyshire instanced the botched attempt at abolition of committal proceedings, the new
rules on disclosure and on preparatory hearings (ibid, p. 638).

‘For the New Lord Chancellor — Some Causes for Concern about Magistrates’, Criminal Law
Review, 1997, pp. 861-74. 78 Criminal Law Review, 1997, p. 861.
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Commons Home Affairs Committee, with juries or ‘sensible stipendiary mag-
istrates’.”® According to Bar lore the burden of proof was reversed in magis-
trates’ courts where police evidence was too readily believed. The James
Committee had cited defendants’ negative view of ‘magistrates, who inevitably
become “case-hardened” and may be too ready to accept the prosecution case’.%
Later surveys repeated this view.%!

The text that follows draws heavily on Dr Darbyshire’s writings. It draws also
on a report commissioned jointly by the Lord Chancellor’s Department and the
Home Office by Rod Morgan and Neil Russell®? and on Lord Justice Auld’s
Review of the Criminal Courts, 2001.%°

Selection process Magistrates have always been appointed by the Lord
Chancellor and that remains the position under the new arrangements for the
appointment of judges,3* though the new Judicial Appointments Commission
has the power to advise on the matter.® The LCD/DCA has had to rely on local
Advisory Committees to nominate suitable appointees and that too will con-
tinue to be the case® though it does not follow that the existing Advisory
Committees will necessarily continue in being. What follows describes the
system as it has existed up to now.

Not much is known about those processes. In 1995, the Magistrates’
Association, in evidence to the House of Commons Home Affairs Select
Committee said: ‘the present method of recruitment is shrouded in mystery but,
as far as we can see from the outside, the system is a self-perpetuating oligarchy’.%”
That even the Magistrates’ Association should describe the selection process in
such terms speaks for itself. There were some one hundred local Advisory
Committees which nominated potential candidates to the Lord Chancellor. The

7 House of Commons, 52-11, Home Affairs Committee, Third Report, Judicial Appointments
Procedures, 1995-96, vol. II, para. 611 (the report is referred to here as the Home Affairs
Report).

The Distribution of Criminal Business between the Crown Court and Magistrates’ Courts,
Cmnd. 6323, 1975, p. 18, para. 36.

Darbyshire cited A.E. Bottoms and J. McLean, Defendants in the Criminal Process, 1976, p. 89;
D. Riley and J. Vennard, Triable-either-way-cases: Crown Court or Magistrates’ Court?, 1988,
Home Office Research Study No. 98; C. Hedderman and D. Moxon, Magistrates’ Court or
Crown Court? Mode of Trial Decisions and Sentencing, 1992, Home Office Research Study No.
125; J. Vennard in Contested Trials in Magistrates’ Courts, 1982, Home Office Research Study
No. 71, pp. 2-3.

Morgan and Russell, The judiciary in the magistrates’ courts, 2000. Accessible at
www.homeoffice.gov.uk/rds/pdfs/occ-judiciary-pdf.

See also A. Sanders, Community Justice: Modernising the Magistracy in England and Wales,
2001, IPPR. 84 Courts Act 2003, s. 10.

The Ministerial Statement made by the Lord Chancellor on 23 January 2006 said that the
Judicial Appointments Commission would not assume responsibility for advising on the
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appointment of magistrates ‘until it indicates that it is ready to do so’. Until such time the
existing system would continue.

The Constitutional Reform Act 2005, s. 106 provides that the Lord Chancellor must ensure
that arrangements for the appointment of lay justices ‘include arrangements for consulting
persons appearing to him to have special knowledge of matters relevant to the exercise of
those functions’. 87 Home Affairs Report, n. 79 above at para. 241.
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names of the Secretary to the Advisory Committees were available — they are even
given on the Department’s Website — but the names of committee members were
not easily available. (Two-thirds of the members are magistrates.)

The chairmen of Advisory Committees and of sub-committees are appointed
by the Lord Chancellor — usually on the advice of the outgoing chairmen!®® (The
chairman of the local bench is not permitted to sit as a member of the local
Advisory Committee.) Local Advisory Committees are left to determine their
own ways of recruiting new magistrates. Both the Advisory Committee and the
bench they are responsible for selecting are supposed broadly to reflect the local
community in terms of gender, ethnic origin, geographical spread, occupation
and, until now, political affiliation, but the Committee is left to obtain its own
information in that regard. In his report Lord Justice Auld commented that
without reliable information the Committees are not equipped to fulfil this
responsibility.®

Serving magistrates are recruited in different ways — nomination by local
organisations, advertisements, being invited by existing committee members and
in recent years by a variety of other outreach efforts. Darbyshire noted: ‘many
magistrates are councillors and many have multiple membership of other local
organisations such as health authorities or trusts or school governing bodies’.*°
In some areas the Freemasons seemed to have disproportionate numbers.

Darbyshire urged that advertising be undertaken by the Department on a
national basis emphasising that anyone can apply. This suggestion was
adopted.”! Auld said that many local Advisory Committees ‘largely rely on the
network, and overlapping membership of local bodies, with the result that there
is an undue draw towards the local “great and good”’.”? He contrasted the
money devoted to attract members of the public to become magistrates
(£35,000) to that devoted to attract them to serve in the Territorial Army (£4.7
million).” He said he was concerned at the low level of financial assistance given
to local Advisory Committees. He endorsed criticism of the LCD made by
Morgan and Russell as to its failure to maintain a proper database as to the com-
position of the magistracy using the same classification as the national census.”
The Department acted on this suggestion.”

8

&

Statement of Lord Mackay of Clashfern in evidence to the Home Affairs Committee, Home
Affairs Report, n. 79 above, para. 504. ¥ Auld, p. 122, para. 68.

Criminal Law Review, 1997 at p. 867.

In 2004 the DCA started a major national recruitment campaign to attract more magistrates of
diverse backgrounds. The aim was over three years to increase the number of new
appointments from 1,500 per year to 2,500. Advertisements were placed in many quarters.
They even appeared on the side of buses. It will be of interest to discover what difference such a
campaign makes to either the number or the type of candidates. 2 Auld, p. 121, para. 66.
Auld, p. 122, para. 67. The national advertising campaign referred to in n. 91 above had a
budget of £3.3 million. % Auld, p. 122, para. 69.

See the National Strategy for the Recruitment of Lay Magistrates issued by the DCA in October
2003 — www.dca.gov.uk — Magistrates — Appointment Procedures. For a sceptical assessment
see G. Robson, ‘Diversifying the Magistracy: Plain Sailing or Rocks Ahead?’, 167 Justice of the
Peace, 2003, pp. 906-9.

9

S

9

9.

<

9.

b



24

The organisation of trial courts

Also, as from 1999, an explanation of how to become a magistrate, the duties
of magistrates and other relevant information, including the application form
and notes for guidance, have been on the Department’s Website.

The Department now issues a lengthy (150 or so pages) document (accessi-
ble on the DCA’s Website) advising Advisory Committees on the processes of
selection. It covers functions, organisation and composition, appointments,
sources of candidates, interviewing, ancillary matters and conduct.

Composition of the bench
On composition of the bench, Darbyshire wrote: ‘lay magistrates are too white,
middle class, Conservative and, I would add, old’.*¢

Gender There are almost exactly equal numbers of male and female lay
magistrates.”’

Age A magistrate can be appointed at any age from eighteen®® to sixty-five.
The retirement age is seventy. Darbyshire reported that her observations sug-
gested that sitting magistrates were skewed towards the retired. DCA figures
published in 2003 showed that just over a third (35 per cent) were between sixty
and seventy, 45 per cent were between fifty and sixty, 16 per cent were between
forty and forty-nine and 4 per cent were under forty.” The DCA has recently
made considerable efforts to attract more young people.!®

Ethnic minority representation Morgan and Russell wrote, ‘the composition
of the lay magistracy is now approaching ethnic representativeness, that is 2 per
cent black, 2 per cent of Indian sub-continent or Asian origin and 1 per cent
other’ — as against a national picture of 94 per cent white, 2 per cent black, 3 per
cent Indian sub-continent or Asian origin and 1 per cent other.!%! Strong efforts
are being made by the DCA to increase representation of the ethnic minorities
on the magistrates’ bench.

Social class mix It has been accepted for decades that there are insufficient
numbers of ‘working class’ magistrates, despite strenuous efforts by successive
Lord Chancellors to increase the proportion. One factor may be that magistrates
are not paid, though they can claim travel expenses (including a per mile bicycle
allowance!), a subsistence allowance and a modest financial loss allowance, on
proof of actual loss. Another factor no doubt is the attitude of employers — and

9

>

Darbyshire, Criminal Law Review, 1997, p. 863.

As at April 2005, 14,519 were men and 14,346 were women, Judicial Statistics, 2005,

p. 138.

The minimum age was reduced in 2004 from 27 to 18.

Home Affairs Report, n. 79 above, Appendix D.

In September 2005 there was considerable publicity on the appointment to the North Sussex
bench of Anand Limbachia, described as a 19-year-old Asian civil servant. In September 2006
similar publicity attended the appointment of 19-year-old law student Lucy Tate to the bench
in Pontefract. The Guardian (11 September) reported that one of her fellow JPs in Pontefract
described the appointment as ‘an absolute folly’.

Morgan and Russell, p. 14. This assumed that the 11 per cent of magistrates whose ethnic
identity is recorded as unknown are all white.
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fellow employees.!? Another may be the somewhat demanding requirements of
the job. Thus for instance the ‘understanding and communication’ requirement
is described as follows: ‘ability to understand documents, identify and compre-
hend relevant facts, and follow evidence and arguments — ability to concentrate
— ability to communicate effectively’. One factor is likely to be that most working
class people probably do not relate to the idea of being a magistrate. An impor-
tant factor may be the ‘old boy network’ of the selection process.

There have been a number of studies of the social class composition of the
magistracy.!® One by Dignan and Wynne is especially useful as they compared
their data with those of previous surveys.!* The proportion of wage earners had
risen from 15 per cent of male magistrates in 1947 to 26 per cent in 1989-90.
Although an increase, this did ‘nothing to dispel the overall picture of a magis-
tracy that is still drawn from the middle classes’.!% The rateable value of their
houses showed equally ‘that magistrates in Whitechurch tend to be drawn from
the more affluent sectors of the communities they reside in, irrespective of the
overall prosperity of those communities’.!%

Morgan and Russell sent questionnaires to 1,916 lay magistrates in the ten
courts selected for their study. Just under three-fifths (58 per cent) replied. Of
these, 69 per cent gave as their current or former occupation a professional or
managerial position, 12 per cent said they had a clerical or other non-manual
jobs, 3 per cent were skilled manual workers and 5 per cent said they were
unemployed. As many as two-fifths (40 per cent) said they were retired.!””
Possibly also relevant was the fact that 86 per cent of those responding said they
did not claim loss of earnings and almost a quarter (23 per cent) said they
seldom or never claimed expenses.

Political balance Politics is supposed to play no part in the appointment of
judges but for many years it has been official policy that attention be given to
the political balance on the magistrates’ bench. The policy developed from the
report of two Royal Commissions (1909-10 and 1946—48) both of which sug-
gested that the Conservative Party was over-represented on the bench and that
it was important to have a broader mix. The directions to Advisory Committees
stated that the bench should reflect the political balance of the local electorate
as judged from the result of the last two general elections. Nominees were asked
to state their political affiliation, though not all did so. Nominating committees
were asked to state the current balance of the parties on the bench and in the
local electorate.

102 TLord Falconer, the Lord Chancellor, said in 2004 that the Government planned to introduce
legislation to encourage employers to give employees time off to serve on the bench similar to
s. 47 of the Employment Act 2002 which deals with variations in employment contracts to
provide flexible working hours for parents of children under six or who have disabilities.

103 See, for instance, J. Baldwin, ‘The Social Composition of the Magistracy’, 16 British Journal of
Criminology, 1976, p. 171.

104 7. Dignan and A. Wynne, ‘A Microcosm of the Local Community’, 37 British Journal of
Criminology, 1997, pp. 170-93. Though published in 1997 it was based on 1989-90 data.

195 Tbid at p. 188. 106 Ibid at p. 189. 107 Morgan and Russell at p. 16.
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It is likely however that in many, if not most, cases the actual distribution of
political allegiances was not ‘balanced’ as reccommended in the directions. In the
study by Dignan and Wynne (above), for instance, ‘there was a marked contrast
between the declared voting intentions of the Whitechurch bench and the
pattern of voting in local council elections at the time’.1%

In October 1998 the LCD issued a consultation paper (Political Balance in the
Lay Magistracy) raising the question whether the attempt to achieve a political
balance on the bench should be scrapped in favour of a new system that would
attempt to achieve a balanced bench on the basis of a broader range of socio-
economic factors. The responses were inconclusive with about half in favour of
the existing system and half in favour of a broader approach. Lord Justice Auld
said that the outcome of this consultation exercise was that the Lord Chancellor
concluded ‘though reluctantly, that for the time being the requirement for polit-
ical balance should remain, but that work should continue on searching for a
more appropriate measure of social balance, possibly using occupational group-
ings, either alone or with social groupings based on National Statistics classifi-
cation’.'” In Auld’s view that was the right approach. The only basis for the
political balance to be used was that it was regarded ‘as a crude proxy for occu-
pational and/or social groupings’.!'? Political views, he said, ‘balanced or other-
wise, are hardly relevant to the fairness or ability of a tribunal’.!!

This view was given effect in 2003 when it was announced that the political
affiliation test would be taken out of the application form.!!?

Auld said there were various options for making the magistracy more repre-
sentative.!'®> One was to make the role and terms of service more manageable
for a wider range of persons; another would be short term conscription like jury
service; a third was co-option of citizens on a rotating basis — serving a speci-
fied number of times per year; a fourth was election. He thought that only the
first was worthy of serious consideration. The only concrete suggestion he made
in that regard was reviewing the sitting arrangements. (‘There may be scope for
magistrates to sit more or less often, for longer or shorter periods at a time and
more flexibly, according to their individual circumstances. This might increase
the pool of candidates for appointment’.!!*). One has to say that it is difficult to
believe that changes in sitting arrangements of that kind would have much
impact.

In October 2003, the DCA launched a National Recruitment Strategy aimed
at achieving a more diverse magistracy. One of the initiatives was a shadowing

1% Dignan and Wynne, n. 104 above. While the area returned a large majority of Labour
councillors only just over a quarter of magistrates said they intended to vote Labour.
Conversely, while almost half the magistrates identified with the Conservatives, the party had
only 16 per cent of local council seats at the time (p. 191). No fewer than twenty-seven of the
seventy wards in the division had no magistrates living in them, while five wards had thirty-
three magistrates — almost a third of the total number (p. 192).

109" Auld, p. 128, para. 85. 110 Ihid. 11 Tbid.

112 DCA Press Release, 6 November 2003. 13- Auld, p. 123, para. 72.

14 Auld, p. 124, para. 73.
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scheme whereby people from black neighbourhoods are given the opportunity
of seeing what magistrates do, but the evaluation report on the first phase of this
scheme said: ‘shadowers were in the main already engaged in community activ-
ities and were well respected and trusted members of their communities’. In
other words, it seemed that they were the kind of people who were already likely
to come forward as potential magistrates.!!>

Training The LCD told the House of Commons Home Affairs Committee
that until 1989 ‘training was negligible. It was really a matter of learning by
experience’.!’® There was a brief induction course, followed by some basic train-
ing in the first year and further basic training in the second and third year. The
training consisted of courses following a syllabus. There was no evaluation or
assessment process.

In 1998 a new system of training was started based on competences — a com-
bination of skills, knowledge and attributes. It considers not just knowledge of
law and procedure but such topics as reaching impartial decisions (e.g. ‘one’s
own conditioning and personal prejudices, labelling and stereotyping, language
and cultural differences and body language’) and effective participation on the
bench (e.g. ensuring equality of treatment to all court users, ensuring that
witnesses are not bullied, note-taking, observing people/conduct, contributing
to a structured decision-making process, challenging discriminatory views,
helping to identify the issues etc.). New magistrates are assigned experienced
magistrates as mentors. Competences are assessed through appraisal. The
appraisal system applies not only for new magistrates. Existing magistrates are
also appraised, in principle, every three years — though benches are allowed up
to five years for the first appraisal. There is now also training and appraisal for
chairmen of benches. The required competences depend on the work that each
magistrate is actually doing.

Reviewing the new training system, Auld'!” said that it had been much criti-
cised for its complexity — ‘for example there are 104 “competences” even for
those who sit only as “a winger”’.!!® Two years after the introduction of the
scheme no national standards had been set with regard to competences. The
Judicial Studies Board had issued an evaluation of the new system'! in which it
concluded that although the basic concepts were sound there was too great a
variation in the manner of its implementation. It recommended the introduc-
tion of national performance standards, the weighting of consequences and
simplification of documents. Auld added that the lack of consistency as between
areas applied to all the training of magistrates. This was a matter of legitimate
concern ‘particularly in its contribution to wide variations in the effectiveness

115 G. Robson, ‘Diversifying the Magistracy: Plain Sailing or Rocks Ahead?’ 167 Justice of the
Peace, 29 November 2003, pp. 906-9. 116 The Home Affairs Report, n. 79 above at p. 151.

7" Auld, pp. 131-32, para. 92.

118 The bench normally consists of the chairman and two ‘wingers’.

Magistrates New Training Initiative: Evaluation of Implementation, Final Report (December

2000).
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of case management and in sentencing patterns’.'?* In his view there was ‘an
urgent need for clearer and simpler national standards in the training of mag-
istrates and for more consistency in and monitoring of its provisions’.!*! The
Judicial Studies Board, he said, should be made responsible for devising and
securing the content and manner of training of magistrates.

In June 2004 the Judicial Studies Board published proposals regarding the
training of magistrates.'?? In November 2004 the DCA published its proposals
for new rules for the training of magistrates.'”> The new rules'** were intro-
duced as from 1 April 2005. They provide, inter alia, that a magistrate may not
sit either as chairman or member of the adult court, the family proceedings
court or the youth court until he has completed the relevant approved train-
ing.1?

However whilst more training for lay justices increases their professionalisim
there is a view that it may not be wholly desirable. This view was expressed by
Mark Davies of Sussex Law School in his article ‘A new training initiative for the
lay magistracy in England and Wales — a further step towards professionalisa-
tion’.126 His point was that part of the value of the lay magistracy is that it is lay’
which was threatened by greater training. There was a dilemma:

On the one hand, an increasingly skilled and knowledgeable magistracy is better
able to meet the demands of a complex judicial system. On the other hand, the
very attributes which are celebrated strengths of the magistracy, for example,
impartiality (including an impartial attitude to the legal system); the ability to
approach cases free of the ingrained presumptions which come with the profes-
sional socialisation of lawyers; and generally, the freedom and variety of thought
which comes with a judicial body drawn from a far wider cross section of the com-
munity than salaried judges drawn only from the ranks of lawyers . . . [The] idea
that the role of magistrates is an embodiment of society in the legal process — a
direct democratisation of that process — requires magistrates to be amateurs who
lack training and expertise. This very lack of expertise is essential if the commu-
nity is to be protected from the dominance and abuse of power by experts such as
lawyers. The essential role of the magistrate, therefore, is to bring common sense
and knowledge of the locality and the local community to the criminal justice
process . . . Itis therefore open to question whether developments in the training
and appraisal of lay magistrates, and the development of other characteristics
which fit models of professionalism, are desirable. This is the “paradox of train-
ing” a lay body. This in turn leads to the distinction between “legal justice” — the
application of pre-determined rules by trained professionals — and “community

120 Auld, p. 132, para. 96. 121 Tbid.

122° Proposals for the Organisation and Management of Magisterial Training in the Unified Courts
Administration, 28 June 2004.

123 Proposals for New Rules for Training, Development and Appraisal, 17 November 2004.

124 TJustice of the Peace (Training and Appraisal) Rules 2005, SI 2005/564.

125 For a description and discussion of the new system see G. Robson, ‘Changing the Culture of
the Lower Courts’, 169 Justice of the Peace, 22 January 2005, pp. 53-6.

126 12 International Journal of the Legal Profession, March 2005, pp. 93-119.
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justice” —justice which reflects the values of the community it serves. The English
and Welsh criminal justice system is a hybrid of the two types. The strong pres-
ence of lay participants reflects a long commitment to community justice, albeit
recognising that this operates within a legal framework. The increased training,
and therefore professionalisation of the lay magistracy, risks removing this com-
munity element from the majority of criminal cases.'”

The balance between lay and professional magistrates

In 1998, the LCD issued a consultation paper (Unification of the Stipendiary
Bench) as to whether there should be a single national judicial corps of stipen-
diary magistrates. The professional magistrates get through cases at a consider-
ably greater rate than lay justices. (The CP suggested that, according to research,
asingle stipendiary did the work of about thirty lay justices in the provinces and
of twenty-three in London.!?)

Morgan and Russell’s report was a comparison between lay and stipendiary
magistrates. It confirmed that stipendiaries dealt with their work more quickly.
They knew the law and therefore did not need to consult their legal adviser.
They sat alone and therefore did not need to consult colleagues. They therefore
withdrew less often and for shorter periods, but they also asked more questions
than lay magistrates. They granted fewer adjournments. They were less likely
than lay justices to grant bail over police objections (19 per cent compared to
37 per cent) and more likely to give defendants immediate custodial sentences
(25 per cent compared to 12 per cent).!” The finding that stipendiaries are more
severe in sentencing confirmed earlier research:!'*

+ If only direct costs were considered, Morgan and Russell said, lay justices were
much cheaper as they were not paid and many did not claim loss of earnings
or even travel expenses (£3.59 per appearance against £20.96). However,
when the cost of buildings and court administration were included the gap
obviously narrowed (£52.10 against £61.78).

+ The study found that in London, where there are a large number of stipendi-
aries, they did the full range of magistrates’ courts work. Outside London
their caseload was more slanted toward ‘heavy business’.!!

+ A nationally representative sample of 1,753 members of the public was
interviewed as to their views on and knowledge of the magistracy.'*> Most
had heard of magistrates and magistrates’ courts but only a minority had
heard of lay as opposed to stipendiary magistrates. When the difference
between them was explained, almost three-quarters (73 per cent) said they
were not aware of the difference. When comparing single magistrates with

127 Ibid, pp. 112-13. 128 At para. 33. 129 Note 82 above at pp. 26-7.

130" See S.S. Diamond, ‘Revising Images of Public Punitiveness: Sentencing by Lay and
Professional English Magistrates’, 15 Law and Social Inquiry, 1990, pp. 191-221 and ‘The
Assessment of Sentencing Choice through Triangulation: A Reply to Walker’, 17 Law and
Social Inquiry, 1990, pp. 115-22. 131 Note 82 above at pp. 26-7. 132 Ibid, Ch. 5.
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panels, a large majority thought that the more serious decisions of guilty/
not guilty (74 per cent) and imprisonment (76 per cent) should be taken by
panels.

The establishment in 1999 of Lord Justice Auld’s Review of the Criminal Courts
raised expectations in some quarters that he would recommend a change in the
overall balance between lay and professional magistrates — and possibly even
abolition of the lay bench — but he did not do so. ("Nor can I see any basis for
recommending any significant change in their respective numbers’.!*)

Lord Justice Auld also rejected the suggestion that lay and professional mag-
istrates sit together in a hybrid magistrates’ court. (‘The overwhelming evidence
in the Review is that they each do a good job in their separate ways. And neither
magistrates nor District Judges would welcome such a general transformation
and diminution of their respective roles’.!**) However, somewhat inconsis-
tently, he did recommend that a new intermediate criminal court (District
Division) be set up consisting of a professional judge and two lay magistrates
(on which see pp. 39-40 below).

In June 2005, the House of Commons Public Accounts Committee recom-
mended that the DCA should consider whether the use of stipendiary magis-
trates led to better management of the trial process,'*®
fact that stipendiary magistrates no longer existed having several years earlier
become District Judges (Magistrates’ Courts).

There is no sign that the DCA plans any significant change in the balance
between the lay and the professional bench.!%¢

obviously unaware of the

Extent of summary jurisdiction

Auld also rejected suggestions for either a general increase or decrease in
summary jurisdiction. (‘I can discern no wide or well-based support for a
change in the general limit of six months’ custody or £5,000 fine now applica-
ble to District Judges and magistrates alike’.!®”) He acknowledged that their
sentencing powers were greater than those given to lay tribunals in other coun-
tries but, in his view, ‘they are increasingly well trained for their task and have
their legal advisers to assist them, where necessary, on points of law or proce-
dure’(ibid). There were remarkably few appeals from their decisions.

As will be seen (p. 321 below), the Government disagreed. Hoping to reduce
the proportion of cases committed for sentence to the Crown Court it included
a provision in the Criminal Justice Act 2003 to extend magistrates’ sentencing
power from six months’ to twelve months’ imprisonment (s. 154). This power
was supposed to be implemented in October 2006 — but this did not happen and
it was not clear when (if at all) it would be implemented.

135 Auld, p. 111, para. 2. 134 Auld, p. 109, para. 40.

135 Recommendation 5 of the 22nd Report of the Committee, Session 2004-05, 16 June 2005.

136 See G. Robson, ‘Never Off the Agenda: The Issue of the Lay Magistracy’, 169 Justice of the
Peace, 6 August 2005, pp. 611-14. 137 Auld, p. 101, para. 20.
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Justices” chief executives, justices’ clerks and court clerks

The justices’ clerk used to be the person responsible both for the administration
of the magistrates’ court and for advising the bench. Their duties included
keeping the accounts, handling the collection of fines and other enforcement
procedures, running the licensing sessions, training the justices and listing of
cases. In large court complexes the justices’ clerk was so busy with administra-
tive duties that he rarely sat in court. Some justices’ clerks would have one or
two benches; some had a large number.'*

In 1994 the Police and Magistrates’ Courts Act established the post of justices’
chief executive to act as the single head of service for each Magistrates’ Courts
Committee (MCC). Each MCC was required to appoint a chief executive to
manage the courts in its area. As a result there was a drastic reduction in the
number of posts. In 1989 there were 275 full-time justices’ clerks. By 2006, there
were only seventy.

Justices’ clerks continued to be responsible for many administrative matters.
The Justices of the Peace Act 1997 separated the legal and administrative func-
tions of the job. The Access to Justice Act 1999, s. 87 took this process further
in providing that the chief executive need not be someone qualified to be a jus-
tices’ clerk. The policy was that justices’ clerks should concentrate on their legal
and judicial functions which were rapidly expanding.'*’

The Courts Act 2003 was an even more radical step. Instead of the justices’
clerks being appointed as before locally by MCCs they are now appointed by the
Lord Chancellor (s. 27). MCCs were abolished and the new system was cen-
tralised as recommended by Lord Justice Auld. The 2003 Act (s. 29) guarantees
the independence of justices’ clerks with regard to judicial and quasi-judicial
functions. (When the Bill was going through Parliament fears were expressed
that making justices’ clerk appointees of the executive could put them under
improper pressure.'4?)

A consultation paper issued by the DCA in May 2006 (A Model for the Provision
of Justices’ Clerks in England and Wales)'*! made it clear that the local connection
between the magistrates’ courts and their justices’ clerk was likely to become
increasingly tenuous as the range of their territorial responsibility was enlarged.'*?

The court clerk — qualifications Each magistrates’ court when sitting is
supposed to be served by a court clerk. Ideally the court clerk should be a qual-
ified lawyer but many are not. A consultation paper issued by the LCD in 1998
(The Professionalisation of Court Clerks) said that some 40 per cent of the 1,500

138 Darbyshire stated that when in 1997 the Kent Magistrates’ Courts Committee amalgamated

the whole county under one clerkship the clerk would be serving fourteen benches with 800

justices (Criminal Law Review, n. 77 above at p. 873).

The Access to Justice Act 1999, s. 91 for instance transferred responsibility for fines and fees

accounts to the justices’ chief executive.

140 N. Hanson, ‘Clerks seek justice’, Law Society’s Gazette, 17 June 2004, pp.18-20.

41 CP (L) 08/06, 10 May 2006 — www.dca.gov.uk — Publications — Consultation papers.

42 For critical commentary on the thrust of the consultation paper see G. Robson, ‘A Long
Farewell’, 170 Justice of the Peace, 22 July 2006, pp. 548-51.
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or so court clerks in magistrates’ courts were not so qualified. Since 1980, all
courts clerks should have at least a Diploma in Magisterial Law, though not all
in fact satisfy that test. Darbyshire wrote: ‘diploma students and part-time dis-
tance learners may be authorised to be a clerk on completion of just one year of
the course’.!*> The LCD’s 1998 consultation paper invited views on a proposal
that all court clerks should be professionally qualified as barristers or solicitors.
It presented two broad options. One was that from a given date only persons
qualified as barristers or solicitors would be eligible to take courts. The second
was that this would only apply to new entrants as from that date.

The Government initially decided that court clerks appointed after January
1999 would have to be fully qualified and that existing clerks would have to
become so qualified within ten years. Subsequently, the Government retreated
slightly in the face of criticism and announced that this new rule would not
apply to serving clerks aged forty or over.!*

Auld said that in March 2001 there were some 1,800 legal advisers, two-thirds
of whom were qualified. He warmly approved of the increasing professionalism
of the court clerks but he recommended that District judges, being themselves
professionally qualified, should normally sit without a legal adviser.!*

The clerk and the bench The function of the court clerk vis-a-vis the bench
has undergone important changes. Basically the function is to guide the justices
on matters of law and procedure.

In the 1950s it was laid down that the clerk must be, and be seen to be, sub-
servient to the bench and that although the clerk could, for instance, retire with
the bench when they went to consider their decision, he should do so only on
invitation and should emerge before the justices.!*6 In recent years the crucial
role played by the clerk has increasingly been recognised and the courts have
now changed their emphasis when dealing with the delicate balance of power
between the clerk and the bench.

The next Practice Direction was issued in July 1981.147 It said that ‘if it appears
to him to be necessary’ (emphasis supplied) or ‘he is so requested by the justices’,
the clerk had the responsibility to ‘refresh the justices’ memory as to any matter
of evidence and to draw attention to any issues involved in the matters before
the court’ as well as advising on the penalties available and giving guidance as
to the choice of penalties. The clerk could advise the justices in their retiring
room, though if they wished to consult him about the evidence they should nor-
mally do so in open court.

143 Darbyshire, Criminal Law Review, 1997, p. 872. Under the Justices Clerks (Qualification of
Assistants) Rules 1979 a person can serve as a court clerk if he has passed a preliminary
professional examination and has served for two years or, in the case of clerks who had served
for five years before 1980, if he has a ‘certificate of competence’ from the magistrates’ court
committee.

144 Press statement by Mr Geoff Hoon, MP, Minister of State LCD, 12 November 1998.

145 Auld, p. 117, para. 53. On recruitment difficulties in getting court clerks see 153 New Law
Journal, 5 September 2003, p. 1297. 146 Practice Direction [1953] 2 All ER 1306.

147 [1981] 2 All ER 831.
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It was argued that advice on law from the clerk should always be given in open
court.!® This view was implemented in the Practice Direction issued on 2
October 2000, the day the Human Rights Act came into force:'#’

8. Atany time, justices are entitled to receive advice to assist them in discharging
their responsibilities. If they are in any doubt as to the evidence which has been
given, they should seek the aid of their legal adviser, referring to his/her notes as
appropriate. This should ordinarily be done in open court. Where the justices
request their adviser to join them in the retiring room, this request should be
made in the presence of the parties in court. Any legal advice given to the justices
other than in open court should be clearly stated to be provisional and the
adviser should subsequently repeat the substance of the advice in open court and
give the parties an opportunity to make any representations they wish on that
provisional advice. The legal adviser should then state in open court whether the
provisional advice is confirmed or, if it is varied, the nature of the variation.

In recent years the trend has been to give more and more responsibility to the
clerk and especially the clerk to the justices. The first step in that direction was
taken in the Justices’ Clerks Rules of 1970, which allowed clerks to hear appli-
cations for summonses and warrants, to grant adjournments, renew bail, issue
witness orders, take pleas, order a means inquiry and vary the payment of a fine.

It has been suggested that court clerks should be allowed to rule formally on
the admissibility of evidence and to sum up points for the justices. They would
then be acting very much like the judge with a jury. One strong argument for
such a development is that it would make the administration of justice more
open. The parties would be able to see on what basis the case was being
approached and what law was being applied.

In February 1997, the Narey Report' proposed that justices’ clerks should
take over from magistrates many of the functions of court management such
as handling pre-trial reviews or early administrative hearings, extending bail,
varying conditions of bail, ordering defendants to produce their driving
licences etc. The decision as to bail or custody would, however, remain one for
the bench. In its response to the Narey Report the Government said it accepted
in principle that there was a role for clerks to the justices in assisting in case
management. Under rules made by virtue of the Crime and Disorder Act 1998,
ss. 49 and 50, justices’ clerks have the power to perform a variety of tasks rec-
ommended for transfer by Narey."! (As originally drafted the Crime and
Disorder Bill would have given clerks even wider judicial powers — including
varying of bail conditions without consent, remanding an accused in custody

148 A. Heaton-Armstrong, ‘The Verdict of the Court and its Clerk? Can Justice be Seen to be
Done Behind Closed Doors?’, Justice of the Peace, 31 May 1995, p. 340 and 7 June 1995, p. 357.

Y9 Practice Direction [2000] 1 WLR 1886, [2000] 4 All ER 895. This is now para. V 55.7 of the
Practice Directions given under the Criminal Procedure Rules 2005.

150" Review of Delay in the Criminal Justice System, 1997. Mr Martin Narey was a senior Home
Office official who shortly thereafter became Director-General of the Prison Service.

151 Tustices’ Clerks Rules 1999, SI 1999/2784.
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for a medical report, making an order for joint or separate trials, determining
mode of trial on an additional charge and prohibiting press publicity, but after
opposition from, inter alia, the Lord Chief Justice and the Magistrates’
Association, s. 49(3) was added expressly to prevent those functions being del-
egated to clerks.!>?)

Lord Justice Auld said that the majority of justices’ clerks were frustrated by
the limitations of their newly-acquired jurisdiction and wanted enhanced
powers. He did not support them. (‘I recommend that there should be no exten-
sion of justices’ clerks case management jurisdiction’.!>*) The Government, so
far at least, seems to have accepted that view.

See further on magistrates’ courts: Sir Thomas Skyrme, The Changing Image
of the Magistracy, (Macmillan, 1979) and History of the Justices of the Peace
(1994); P. Carlen, Magistrates’ Justice (Martin Robertson, 1976); Elizabeth
Burney, Magistrate, Court and Community (Hutchinson, 1979); P. Darbyshire,
The Magistrates’ Clerk (Barry Rose, 1984); S. Brown, Magistrates at Work, 1991.

3. Managing the courts

Lord Justice Auld’s review

The criminal justice system currently operates on a budget of some £12
billion and consists of three Government Departments — the Department
of Constitutional Affairs, replacing the Lord Chancellor’s Department, the
Home Office and the Attorney General — and a number of separate agencies.
Describing management for the system, Lord Justice Auld said:

The whole edifice is structurally inefficient, ineffective and wasteful . . . The basic
problem lies in the shared, but also divided, responsibilities of the three
Government Departments for the system. Each, necessarily, must guard its con-
stitutional independence and, in respect of some of its responsibilities, its func-
tions from the others and have regard to its separate financial accountability to
the Treasury and to Parliament. The Public Accounts Committee, in its 2000
Report, observed: ‘the most common constraints to effective local inter-agency
liaison include conflicting objectives and priorities, which can prevent agree-
ment . . . Current performance in progressing criminal cases is not satisfactory
and needs to be improved through more concerted joint monitoring and man-

agement of performance across the criminal justice system’.!>*

Auld continued:

It does not have to be this way. It is axiomatic that overall political accountabil-
ity for investigation, prosecution and adjudication should remain separate, but
beneath that level there needs to be a mechanism for securing some central
direction and joint management of the achievement of shared objectives.'>

152 See, generally, P. Darbyshire, ‘A Comment on the Powers of Magistrates’ Clerks’, Criminal Law
Review, 1999, pp. 377-86. 153 Auld, p. 119, para. 58.
154 Auld, Ch. 8, para. 14, pp. 319-20. 195 Ibid, para. 15, p. 420.
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He recommended that a Criminal Justice Board should replace all the existing
national planning and operational bodies, including the Strategic Planning
Group'®
ning and setting criminal justice objectives, budgeting and the allocation of
funds, securing the national and local achievement of its objectives, the devel-
opment of an integrated IT system and research and development. The Board
should be the means by which the Government Departments and agencies
dealing with criminal justice provided overall direction of the criminal justice

and the Trial Issues Group (TIG).!*” It should be responsible for plan-

system. It should have an independent chairman and should include senior civil
servants from the three main departments and chief executives of the main
criminal justice agencies plus a small number of non-executive members.'>®

The Government’s White Paper Justice for All (July 2002, para. 9.5) stated that
a new National Criminal Justice Board would be established to replace the
Strategic Board. It would be chaired by the Permanent Secretary at the Home
Office and would include the Permanent Secretary at the Lord Chancellor’s
Department, the DPP, the chief executives of the criminal justice agencies, the
president of the Association of Chief Police Officers and a senior judge. The
Board would report to the Cabinet Committee, chaired by the Home Secretary
and including the Lord Chancellor and the Attorney General whose function
was to co-ordinate broad policy on criminal justice. The existing tripartite
Criminal Justice Joint Planning Unit would be answerable to the Board and
would establish co-ordinated business plans and priorities. The White Paper
did not mention Auld’s recommendation as to the Board’s functions but it was
clear that the Government did not accept that the Board would allocate budgets.

Auld recommended that local Criminal Justice Boards, replacing Area
Strategy Committees and local TIGs, should be responsible for giving effect at
the local level to the national Board’s directions and for management of the
system at their level.!®

The 2002 White Paper (para. 9.11) said that the Government would set up
forty-two local Criminal Justice Boards to oversee the new joint working agree-
ments between local agencies in each area. Local Chief Officers from the police,
CPS and Probation Service as well as senior representatives of the courts would
provide the core membership. Each local Board would be required to establish

156 This consisted of the Criminal Policy Directors and senior Finance Officers of the three

departments, other senior officials including a representative of the Treasury and a member of
the Prime Minister’s Policy Unit. It met every six weeks. It made recommendations to the
Ministerial Group chaired by the Home Secretary which included the Lord Chancellor and
the Attorney General. However, according to a recent study by Professor Sue Richards cited by
Auld, the Strategic Planning Group ‘is not strategic and it does not plan’ (Auld, Ch. 8, paras.
22,25, pp. 322, 323).

Established in 1995. It consisted of senior civil servants and officials drawn from all the main
criminal justice agencies and organisations. Monthly meetings. A creature of the three
departments. Operated as their planning and co-ordinating agent through sub-groups, pilot
studies, instructions and guidance. Supported by six specialist sub-groups and local TIGs
based on the forty-two criminal justice areas (Auld, Ch. 8, paras. 26-27, pp. 324-25).

158 Auld, Ch. 8, paras. 43-72, pp. 330-43. 159" Auld, Ch. 8, paras. 73-77, pp. 343-44.
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advisory and consultative machinery involving input from the judiciary, magis-
trates, voluntary groups and members of the community including victims
(para. 9.12). The local Boards would agree annual local delivery contracts with
the National Board and would be responsible and accountable for local delivery
of criminal justice system objectives, improvements in the delivery of justice, the
service provided to victims and witnesses and in securing public confidence.

Auld said that the existing Criminal Justice Consultative Committee was ‘ill-
equipped to undertake the wide-ranging and comprehensive consultative and
advisory role that the Government needs’.!® It should be replaced by a strength-
ened Criminal Justice Council chaired by the Lord Chief Justice and with a
proper secretariat and research staff to keep the whole system under review and
to advise the Government.!®!

The White Paper (para. 9.7) stated that the Criminal Justice Consultative
Council would be replaced by a new Criminal Justice Council with membership
from the Commission for Racial Equality, the Law Society, victim and witness
organisations and academics, as well as the core membership of the judiciary,
the Bar and the magistracy. There was no mention of the secretariat or research
capacity.

Auld recommended that the Crown Court and the magistrates’ courts should
be replaced by a unified Criminal Court.!®> The Government rejected this rec-
ommendation. The White Paper (para. 4.6) said that the benefits Auld saw
flowing from unification could be realised through ‘a closer alignment of the
magistrates’ courts and the Crown Court, without a complete re-ordering of the
court system and without adversely affecting the civil and family jurisdictions’.
The Government would legislate to bring the two courts closer together. They
would be known as ‘the criminal courts’.

With regard to the forty-two MCCs and the Greater London Magistrates’
Courts Authority, the White Paper (para. 9.16) said that Lord Justice Auld had
found their ‘differences in practices, procedures, management and culture to be
confusing, divisive and inefficient’. Organisational boundaries between the
different court services in each area formed an institutional barrier to the
effective management of the courts. There were wide variations in their perfor-
mance. The Government accepted Auld’s recommendation of a new agency to
replace the Courts Service. (‘The aim of the new agency will be to enable man-
agement decisions to be taken locally by community focused local management
boards, but within a strong national framework of standards and strategy direc-
tion. . . In an integrated system, local managers will have much greater freedom
to balance workloads across the civil, criminal and family jurisdictions . . .
Unification will also make it simpler to transfer cases from magistrates’ courts
to the Crown Court and easier for the courts to engage directly with other crim-
inal justice agencies’.!6?)

190 Ibid, para. 79, p. 347. 1ol Tbid, paras. 78-88, pp. 346-51.
162 Auld, Ch. 7, paras. 2-15, pp. 270-73. 163 White Paper, Justice for All, paras. 9.17, 9.20.
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At the same time the White Paper said that management of the courts needed
to reflect local considerations. (‘The new structure will need to ensure sufficient
local flexibility and devolved decision-making about management issues of
importance to the local area’.!%4)

There also needed to be greater accountability to the local community. MCCs
largely consisted of magistrates appointed by magistrates. (“There is no require-
ment for court users, the local community or local authorities to be consulted
about key management decisions’.!%%) The Government said that it would
expect managers of courts to be accountable to new local management boards
which would include representatives drawn for example from the judiciary, the
magistracy, local court user groups, victim support groups, local authorities
and the local community.'¢®

However local flexibility could not be used to excuse wide variations in
performance. (‘Local services will need to satisfy clear national standards in
performance, financial reporting and meeting national policy aims’.!’) The
chief executive of the new agency would be accountable to Ministers and
Parliament for national functions including setting and monitoring standards
across the courts, stepping in to take action when an area was under-perform-
ing and managing major programmes and projects like I'T.!%8

As noted above, the new unified courts system run by HM Courts Service
(HMCS) was established as from 3 April 2005.

Auld recommended that a Joint Inspection Unit should be established under
the collective control of the six Criminal Justice Chief Inspectors: of the Crown
Prosecution Service, of the Constabulary, of Prisons, of Probation, of the
Magistrates’ Court Service and of Social Services. The Magistrates’ Courts
Inspectorate should be superseded by an Inspectorate for the unified Criminal
Court.!®

The Government accepted both these recommendations. On joint inspec-
tions, it said, ‘the more the CJS comes to be managed as one overall system, with
consistent measures of performance, the more important it will be that future
inspections are conducted and delivered in a cohesive and consistent manner’
(para. 9.43). But, as will be seen, this did not come to pass.

On inspecting the courts, the White Paper said (para. 9.46): ‘We will set up a
new independent inspectorate to look at improving administrative perfor-
mance of the magistrates’ courts, the Children and Family Court Advisory
Service and, for the first time, of the Crown Court and county courts’.

The Courts Act 2003
The Courts Act 2003 gave effect to some of these proposals:

+ Part I (Maintaining the Court System) — section 1 places a duty on the Lord
Chancellor to provide an efficient and effective system to support the carrying

164 Ibid, para. 9.22. 165 Ibid, para. 9.23. 166 Tbid, para. 9.24. 167 Ibid, para. 9.25.
168 Ibid, para. 9.26. 169 Auld, pp. 351-52.
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on of the business of all the main courts in England and Wales, namely the
Court of Appeal, the High Court, the Crown Court, the county courts and the
magistrates’ courts. The Act did not set out a blueprint for the new agency.
However the Explanatory Notes accompanying the Act stated: ‘this responsi-
bility will be discharged, in practice, by a new executive agency, as part of the
Lord Chancellor’s Department, replacing the Courts Service and the forty-two
Magistrates’ Courts Committees (MCCs).!”° This agency will have local com-
munity links through Court Boards’. The function of the Boards is ‘to scruti-
nise, review and make recommendations about the way in which the Lord
Chancellor is discharging his general duty in relation to the courts with which
the Board is concerned’ (s. 5(1)).1"!

The scheme based on forty-two Local Justice Areas which was the basis of
the Courts Act 2003 did not last long. In the consultation paper issued in May
2006 the DCA said:

HMCS [Her Majesty’s Court Service] is a national organisation and so former
geographical boundaries should not be a constraint. Further, the advent of
police boundary reform and the impact that this will have on the potential
shape of HMCS means that the forty-two boundaries are of little if any rele-

vance or constraint on the future provision of justices’ clerk posts.!”?

The paper said that the Government envisaged that there would be twenty-
two HMCS areas.

+ The office of justices’ chief executive was abolished.!”

+ Part 2 (Justices of the Peace) — largely re-enacted Part II of the Justices of the
Peace Act 1997. The main change was to give lay magistrates a national juris-
diction, though they would be assigned to a local justice area (s. 10).

As already noted, justices’ clerks are now appointed by the Lord Chancellor.
They have to have a five-year magistrates’ courts qualification, or be a barris-
ter or solicitor or have previously been a justices’ clerk (s. 27(2)). The Lord
Chancellor is obliged to consult the chairman of the lay justices before assign-
ing a justices’ clerk to a different area (s. 27(4)). (The Constitutional Reform
Act 2005, Sch. 4, para. 326, added the requirement of consultation also with
the Lord Chief Justice.!”*) A section in the Courts Act headed ‘Independence’
states that when exercising their legal functions justices’ clerks are not subject
to the direction of the Lord Chancellor or any other person and that assistants
are not subject to the direction of anyone other than the justices’ clerk (s. 29).

170 The House of Lords debates on the Bill focused particularly on the issue of centralisation of
powers and the resulting loss of local input regarding the running of magistrates’ courts. (For
an article about the Bill by the Minister, published after the completion of the House of Lords
stage, see Baroness Scotland, ‘Courts Bill’, 167 Justice of the Peace, 24 May 2003, p. 384. The
purpose of the article was plainly to persuade magistrates who had expressed considerable
disquiet about the Bill that the Government’s amendments sufficiently met their concerns.)
For a sceptical appraisal of the Courts Boards see G. Robson, ‘What Next for Local Justice?,
168 Justice of the Peace, 3 April 2004, p. 246. 172 Note 141 above, section 7, para. 3.

173 Section 6(2)(b). 174 Schedule 4, para. 326.
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+ Part 5 (Inspectors of Court Administration) — provides for the establish-
ment of a new inspectorate to be known as Her Majesty’s Inspectorate
of Courts Administration to replace the existing Courts Service Inspectorate.
It had the power to inspect all magistrates’ courts, county courts and the
Crown Court. However this was rapidly overtaken by events. In March 2005
the Government announced that the public sector inspectorates would be
reduced from eleven to four. In the same month, the DCA, the Home Office
and the Attorney General issued a consultation document!'” proposing the

176 into one. In

amalgamation of the five existing criminal justice inspectorates
November 2005 they issued a Policy Statement under the same title that the
plan would be implemented by legislation. The Police and Justice Bill
2005-06, Part 4 provided for a single inspectorate for Justice, Community
Safety and Custody. Its remit would include the courts system and the crimi-
nal justice system (defined to include the police, criminal proceedings, the
Crown Prosecution Service, protection of witnesses, support of victims,
prisons and probation). This reform was fiercely and ultimately successfully
opposed by a wide spectrum of informed opinion on the ground that the
establishment of a single inspectorate would inevitably mean the loss of focus
and expertise of the previous separate bodies. On 11 October 2006 the pro-
posed amalgamation of the inspectorates was overwhelmingly defeated in the
House of Lords, by 211 to 98, and, facing the inevitable, the Government
abandoned the project.

+ Part 7 (Procedure Rules and Practice Directions) — provides for the amalga-
mation into a single new Criminal Procedure Rule Committee of the two
existing separate Rule Committees for the Crown Court and magistrates’
courts. (This has already led to important developments in the form of the
promulgation of the Criminal Procedure Rules — see pp. 153-55 below.)

Auld’s proposal for a middle tier of jurisdiction rejected
Lord Justice Auld proposed that there be a new court — to be called the District
Division — between the magistrates’ court and the Crown Court:!”

There should be a third tier for the middle-range of cases that do not warrant
the cumbersome and expensive fact-finding exercise of trial by judge and jury,
but which are sufficiently serious or difficult, or their outcome is of such conse-
quence to the public or defendant to merit a combination of professional and
lay judges, but working together in a simpler way.!”

Such cases, Auld suggested, ‘could be those where, in the opinion of the court,
the defendant could face a sentence of imprisonment of up to, say, two years or
a substantial financial or other punishment of an amount or severity to be
determined’.

175 Inspection Reform: Establishing an Inspectorate for Justice and Community Safety, March 2005.
176 The Police, the Crown Prosecution Service, court administration, prisons and the National
Probation Service. 77 Auld, pp. 275-81. 178 Ibid, p. 277, para. 26.
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The proposal attracted a great deal of criticism, especially for its likely effect
in reducing cases tried by juries and it was rejected. The Government’s July 2002
White Paper stated: ‘we are not convinced that there is a strong enough case to
justify introducing a new “intermediate tier” court, as was recommended by Sir
Robin Auld’.!”?

4. IT for the courts

The story of IT for the courts has, at least until very recently, been one of dismal
failure. The main problem is failure to integrate a system that operates in all the
relevant agencies. It has been the subject of sharp criticism by one official com-
mittee after another. In 1995 a Government study (the Masefield Report) said
progress had been ‘very slow” and ‘a step change’ was now needed. (‘There is a
pressing need for agencies to share goals, to work more proactively together to
improve systems and to be far more outward-facing in their strategies. The sys-
temic nature of criminal justice must be more effectively recognised and
managed if major inefficiencies and seriously under-optimal investment is to be
avoided’.) In 1998 the Glidewell Report on the Crown Prosecution Service,
having quoted the above words from Masefield, said: ‘what is sad is that this
statement of the obvious can be repeated with equal relevance three years later’
(ibid). Only now there was even greater urgency because of the major commit-
ments that already existed or were about to be made by the various agencies.
Contracts with providers would be for seven to twelve years and would be
difficult and/or costly to alter:

The fact that within the criminal justice system a number of largely uncoor-
dinated projects are about to be contracted seems to us, at best, to be a sure
recipe for sub-optimisation and at worst, to signal the possibility of near
disaster.'8

In 1999 the same problem was described in the National Audit Office’s Report,
Criminal Justice: Working Together:'8!

Each organisation in the criminal justice system is independently responsible for
developing its own business processes and information flows, and for identify-
ing, developing and procuring information technology to support them. As a
result, information systems have historically been developed in isolation. Moves
toward the automated exchange of information have been slow and constrained
by the different systems in use and the fact that they were not designed to com-
municate with each other.

In October 2001 Lord Justice Auld again repeated this analysis:

Each of the main criminal justice agencies has introduced, or is about to intro-
duce, a system designed for its own needs, and with varying or no ability to

179 White Paper, p. 72, para. 4.19. 180 Glidewell, p. 186.
181 HC 29, Session 1999-2000, at p. 117, para. 6.6.
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communicate directly its electronically stored information to other agencies
that need it.'82

Auld described as ‘a public disgrace’ the fact that manual systems still played an
important part in the operation of the criminal justice system.'®® The inefficiency
of the development of IT for the criminal justice system was even more of a public
disgrace.'® He made a series of reccommendations, the most important of which
was that the project of linking the six main IT systems in the criminal justice
system be scrapped in favour of a single integrated system for all the agencies.'®

Since then there has been some progress — more in the criminal than in the civil
courts. The extent of the progress with regard to the criminal justice system can
be traced on www.cjit.gov.uk which gives details of the various projects and of
the state of play with regard to each.!3¢ (It states that the Government had
invested ‘an unparalleled £1.95 billion into the Criminal Justice Information
Technology programme’.'®”) In March 2006 it was reported that a national case
progression system (PROGRESS) connecting defence lawyers, the CPS, Crown
Courts and magistrates’ courts had been given a funding go-ahead with a view
to introduction in phases from 2007.!%8

The judge with the main responsibility for taking the issue forward initially
was Lord Justice Brooke. In a lecture in 2004'%° he said that his main concern
was with regard to the civil justice system:

In January 2001 the Court Service published a consultation paper on
Modernising the Civil Courts. This paper described the very serious difficulties
very frankly. Six months later a judges’ working group, led by Mr Justice
Cresswell, published its own report. They started with a description of the prob-
lems which nearly every judge in the country faces every day. The list began:
‘insufficient staff — high staff turnover leading to the use of inexperienced staff
— missing or chaotic files — court orders take too long to be drawn and are often
drawn incorrectly — lack of proper administrative support for the judiciary’.

182 Auld, Ch. 8, p. 353, para. 92, n. 73. 185 Auld, Ch. 8, p. 394, para. 94.

84 ‘At best the system is inefficient and wasteful’ (Auld, p. 355, para. 99).

185 Auld, pp. 308 and 365-66.

186 CPS — COMPASS case management system fully implemented; Police — NSPIS custody system
live in seventeen out of forty-two areas; NSPIS case preparation system live in twenty-one
areas; magistrates’ courts — LIBRA live in two areas; LINK project (national roll out of
information and communication technology infrastructure across the Court Service) —
completed by spring 2006; Probation and Prison Service — Offender Risk Assessment System
(OASys) giving updated offender information to both organisations by linking the two
separate OASys systems — supposedly completed March 2006; XHIBIT — providing case
progress to Crown Courts and approved members of the criminal justice community (police,
CPS, prisons, probation, Youth Offending Teams etc.) — live in all forty-two areas; CJS
exchange XHIBIT portal — permitting approved criminal justice agencies access to Crown
Court hearing information via XHIBIT will benefit the police, witnesses, victim support etc. —
live in all areas; secure e-mail for criminal justice agencies— live in all areas.

www.djit.gov.uk. 188 Law Society’s Gazette, 2 March 2006, p. 11.

‘Court modernisation and the crisis facing our civil courts’ a lecture to the Society of
Advanced Legal Studies, London, given by Lord Justice Brooke on 24 November 2004
(www.dca.gov.uk— Judges — Speeches).

187
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Later on they said that very few members of court staff had real IT expertise, and
that there was a chronic lack of funds even for basic equipment . . .

These were the problems. Part of the solution was to install an IT infrastruc-
ture into all the main civil and family court centres, and to provide judges and
court staff with the specialist software they needed so as to introduce order out
of chaos. There were also plans for new business centres, so that undefended
business could be dealt with somewhere else, and the court centres could con-
centrate on defended business.

But the plans had gone awry.

In July 2002 the Treasury pulled the plug on all this. We had been allocated £30
million for the start of the programme in 2003—4, and this sum seemed to be
carried forward each year until April 2006. In other words, it looked as if £100
million in all would be available, but without further funding we could not pos-
sibly complete the job and commission the specialist software we needed. The
project team working on that part of the programme had to be disbanded
immediately. In the event the limited funding was cut by a quarter . . .

Two and a half years ago I really thought we were on the way to creating new
arrangements for civil and family justice of which this country could be proud.
Now I see no light on the horizon at all. I do not even see any evidence that the
scale of the problem is being properly addressed because there are so many other
initiatives currently being pursued, which are distracting the attention of our
policy-makers. And so long as the Treasury insists on its full cost recovery
regime, things can only get worse. Much worse.

Lord Justice Brooke was clearly in despair about the miserable state of progress
in IT for the civil system. But the fact that the criminal justice system was
getting so much more in funding did not seem to translate into operational
success.

By the end of 2006, Libra, the magistrates’ court system, was ‘over-budget and
behind schedule’. It was only ‘live’ in nine courts. COMPASS, the CPS system,
was up and running connecting the 2,800 CPS lawyers, police charging centres,
and courts.!”® However, a report in October 2006 by the House of Commons
Public Accounts Committee said that, having procured COMPASS at a cost of
£300m over ten years, ‘the Crown Prosecution Service has yet to make full use
of the system’s capabilities’. Staff failed to update the information on file in the
system, correspondence was misfiled or sent to the wrong address. COMPASS

and LIBRA would not be integrated for at least another year.!°!

5. The tribunal system

The work of the courts is supplemented by the large number of administrative
tribunals. Tribunals sit for more days than the High Court and the county courts

190 “Taking the CPS into the 21st century’, Law Society’s Gazette, 21 September 2006, p. 15.
! House of Commons Public Accounts Committee, Crown Prosecution Service: Effective Use of
Magistrates’ Courts Hearings, July 2006, HC 982, p. 10.
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put together and hear many more contested cases than the ordinary courts. The
Leggatt inquiry into tribunals published in March 2001'%? stated that there were
some seventy tribunals and that between them they dealt with nearly one million
cases a year — though only twenty of the seventy tribunals dealt with more than
500 cases a year and many were defunct. Their quality varied from excellent to
inadequate. The so-called tribunal system was not a system at all:

What we have found. . . . is that the present collection of tribunals has grown up
in an almost entirely haphazard way. Individual tribunals were set up, and
usually administered by departments, as they developed new statutory schemes
and procedures. The result is a collection of tribunals, mostly administered by
departments, with wide variations of practice and approach, and almost no
coherence. The current arrangements seem to us to have been developed to meet
the needs and conveniences of the departments and other bodies which run tri-
bunals, rather than the needs of the users.'*?

Leggatt said that the lack of coherence had brought with it many difficulties and
weaknesses in the performance of tribunals. The report outlined what would be
a new ‘single, overarching structure’. There would be nine subject divisions
dealing with immigration, social security and pensions, land and valuation,
financial including taxation, transport, health and social services, education,
regulatory and employment. Appeals would go to a single appellate division
which would sit in panels related to the nine divisions. There would be a new
Tribunals Service operating parallel to the Courts Service and under the Lord
Chancellor —so that administration of tribunals would be taken away from their
parent Government Departments.

In August 2001 the Government published a consultation paper ( Tribunals
for Users) inviting views. Unsurprisingly, there was resistance in Whitehall to the
suggestion that departments should lose stewardship of their respective tri-
bunals.'* Nevertheless, in March 2003, Lord Irvine, in one of his last acts as
Lord Chancellor, announced that the main Leggatt recommendation of the
establishment of a new unified Tribunals Service was to be implemented.!

The unified Tribunals Service would have as its core the top ten non-devolved
tribunals which currently existed: the Appeals Service, the Immigration
Appellate Authority, the Employment Tribunals Service, the Criminal Injuries
Compensation Appeals Panel, the Mental Health Review Tribunal, the Office
for Social Security and Child Support Commissioners, Tax Tribunals, Special
Education Needs and Disability Tribunals, the Pensions Appeal Tribunal and
the Lands Tribunal. They would be included in the new unified service between
2006 and 2008. Any new tribunal would be brought into the unified system.

192 Tribunals for Users: One System, One Service (www.tribunals-review.org.uk).
193 Leggatt, p. 15.

194 Lord Justice Brooke wrote: ‘departments of state could not see why they had to surrender part
of their fiefdom to Lord Irvine’s growing empire’ (Counsel, November 2004, p.11). Sir Henry
Brooke was the Lord Chief Justice’s nominee to help prepare the reform. He was subsequently

replaced by Lord Justice Carnwath. 195 TCD Press Notice 106/03, 11 March 2003.
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In July 2004, developing its plans, the Government published a wide-ranging
White Paper ( Transforming Public Services: Complaints, Redress and Tribunals).
It covered not just dispute resolution in the context of tribunals but a wider
range of administrative justice including ombudsmen and the courts. It empha-
sised the desirability of proportionate dispute resolution, with the maximum
number of disputes being resolved without recourse to hearings. Ombudsman
services were especially commended: ‘Ombudsman services have shown that
perfectly sound decisions can be made which fully respect the rights of parties
without formal hearings’.!'® (The Financial Services Ombudsman Service
(FOS) in particular was praised for its tiers of intervention — ranging from
initial advice through to conciliation and adjudication, with a final decision by
the ombudsman only if necessary.!””) The proposed new Tribunals Service, the
White Paper said, should be a ‘new type of organisation which will not only
provide formal hearings and authoritative rulings where these are needed but
will have as well a mission to resolve disputes fairly and finally either by itself or
in partnership with the decision-making department, other institutions and the
advice sector’.!”® The White Paper envisaged that tribunal staff would have the
power to innovate in finding new ways of resolving disputes.

The Tribunal Service (website www.tribunalsservice.gov.uk), the new execu-
tive agency to run the tribunals system, was launched in April 2006. It has
responsibility for 21 tribunals.

The Tribunals, Courts and Enforcement Bill to give legislative effect to the
new system was finally published and introduced in the Lords on 16 November
2006. The Explanatory Notes attached to the Bill described its main features:

13. The Government’s response to Sir Andrew Leggatt’s recommended single
tribunal system was to create two new, generic tribunals, the First-tier Tribunal
and the Upper Tribunal, into which existing tribunal jurisdictions can be trans-
ferred. The Upper Tribunal will be primarily, but not exclusively, an appellate
tribunal from the First-tier Tribunal.

14. The Bill also provides for the establishment of ‘chambers’ within the two
tribunals so that the many jurisdictions that will be transferred into the tri-
bunals can be grouped together appropriately. Each chamber will be headed by
a Chamber President and the tribunals’ judiciary will be headed by a Senior
President of Tribunals . . . ¥

19 ‘White Paper, para.6.20.

197 For a description of the FOS see R. James and P. Morris, ‘The Financial Ombudsman Service:
a brave new world in “Ombudsmanry?”’, Public Law, 2002, pp. 640-49. The FOS (website
www.financial-ombudsman.org.uk) was established in 2000 taking over the functions of five
existing ombudsman schemes: the Banking Ombudsman, Building Societies Ombudsman,
Insurance Ombudsman, Investment Ombudsman and Personal Investment Authority
Ombudsman. In 2004-05 it received over 110,000 new complaints. Over half (55 per cent) of
the complaints handled in the year were dealt with informally by ‘guided mediation’; 38 per
cent were handled more formally, generally involving adjudication; only 7 per cent were
resolved by decisions of an ombudsman. The complainant is charged nothing. The unit cost
(total costs divided by completed cases) was £496 per case (Annual Report, 2004-05).

198 White Paper, para. 4. 21. 199 The first President appointed was Lord Justice Carnwath.
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17. The Bill creates new offices for the First-tier and Upper Tribunal. It creates
new titles (giving the legal members the title of judges) and a new system of
deployment. Judges of the First-tier Tribunal or Upper Tribunal will be assigned
to one or more of the chambers of that tribunal, having regard to their knowl-
edge and experience. The fact that a member may be allocated to more than one
chamber allows members to be deployed across the jurisdictions within the tri-
bunal. It is expected that members of existing tribunals will become members
of the new tribunals.

Reviews and appeals and the judicial review jurisdiction of the tribunals
18. Currently there is no single mechanism for appealing against a tribunal deci-
sion. Appeal rights differ from tribunal to tribunal. In some cases there is a right
of appeal to another tribunal. In other cases there is a right of appeal to the High
Court. In some cases there is no right of appeal at all. The Bill provides a unified
appeal structure. Under the Bill, in most cases, a decision of the First-tier Tribunal
may be appealed to the Upper Tribunal and a decision of the Upper Tribunal may
be appealed to a court. The grounds of appeal must relate to a point of law. The
rights to appeal may only be exercised with permission from the tribunal being
appealed from or the tribunal or court, as the case may, being appealed to.

19. It will also be possible for the Upper Tribunal to deal with some judicial
review cases which would otherwise have to be dealt with by the High Court or
Court of Session. The Upper Tribunal has this jurisdiction only where a case falls
within a class specified in a direction given by the Lord Chief Justice or in certain
other cases transferred by the High Court or Court of Session, but it will not
generally be possible for cases to be transferred to the Upper Tribunal if they
involve immigration or nationality matters.

20. Instead of tribunal rules being made by the Lord Chancellor and other gov-
ernment Ministers under a multiplicity of different rule-making powers, a new
Tribunal Procedure Committee will be responsible for tribunal rules. This com-
mittee has been modelled on existing rule committees which make rules of court.

Transfer of tribunal functions

21. It is intended that the new tribunals will exercise the jurisdictions currently
exercised by the tribunals listed in Parts 1 to 4 of Schedule 6, which constitute
most of the tribunal jurisdictions administered by central government. The
Government’s policy is that in the future, when a new tribunal jurisdiction is
required to deal with a right of review or appeal, that right of appeal or review
will be to these new tribunals.

22. Some tribunals have been excluded from the new structures because of
their specialist nature. Tribunals run by local government have for now been
excluded, as their funding and sponsorship arrangements are sufficiently
different to merit a separate review.

The role of the new Tribunal Service is wider than merely running an efficient
executive operation. Its task includes taking the initiative across Whitehall to
ensure that more decisions are right first time and that disputes are resolved, so
far as possible, without recourse to hearings before tribunals at all.
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Under the Bill, the Council on Tribunals,?® which oversees tribunals, will be
renamed the Administrative Justice and Tribunals Council (AJTC). Following
the recommendations of the Leggatt report, its remit will include important
new functions: keeping under review the performance of the administrative
justice system as a whole; reviewing the relationship between the components
of the system (in particular ombudsmen, tribunals and the courts) to ensure
that these are clear, complementary and flexible; identifying priorities for
research; and providing advice and making recommendations to ministers.

See generally Professor M. Adler, ‘Tribunal Reform: Proportionate Dispute
Resolution and the Pursuit of Administrative Justice’ (2006) 69 Modern Law
Review pp. 958-85, and Genevra Richardson and Hazel Genn, ‘Tribunals in
Transition: Resolution or Adjudication?’ Public Law, 2007, pp. 116—41. See also
S. Prince, ‘Mandatory Mediation: The Ontario Experience’, 26 Civil Justice
Quarterly, 2007, pp. 79-95.

200 The Council (website www.council-on-tribunals.gov.uk) was set up by the Tribunals and
Inquiries Act 1957 as a watchdog on the working of tribunals. It publishes an annual report.



Chapter 2

Pre-trial civil proceedings

1. Introduction

This chapter deals with the problems of the pre-trial stages of a civil action
which set the stage for the trial — if there is one. There are two main reasons why
the pre-trial stage of litigation is vital. One is that in the great majority of cases
the proceedings never reach trial. Secondly, in the rare cases that go to trial, the
outcome is usually determined by what has been achieved by way of collection
and preparation of evidence in the pre-trial stage.

Pre-trial civil process has repeatedly been the subject of reports and
inquiries — more than sixty over the past hundred years! (These are issues and
problems that seem not to go away.) Since 1968 there has been the report of the
Winn Committee,' the Report of the Cantley Committee,? the massive Civil
Justice Review 1985-88° and the Heilbron-Hodge Working Party set up jointly
by the Bar and the Law Society.* The recommendations of these bodies were
dealt with extensively in earlier editions of this work. For reasons of economy
of space, they are treated here lightly, since the new system which took effect in
April 1999 was based essentially on the recommendations made by Lord Woolf
in his June 1995 Interim Repor#® and his July 1996 Final Report both entitled
Access to Justice. Virtually every topic dealt with in this chapter is affected by the
Woolf Report.

The gestation period from the Final Report of Access to Justice to implemen-
tation in April 1999 was just under three years. Given the radical nature of the
changes made and their immense scope, this was a remarkable achievement.

The Woolf reforms, like those of previous attempts at reform of civil justice,
were mainly aimed at the three problems of cost, delay and complexity. As will

Report of the Committee on Personal Injuries Litigation, 1968, Cmnd. 369.

Report of the Personal Injuries Litigation Procedure Working Party, 1979, Cmnd. 7476.

For a full account of its recommendations, see the 30-page note in the Civil Justice Quarterly,
1988, pp. 281-312. See also the reflections of a member of the Civil Justice Review formerly
with the National Consumer Council: Richard Thomas, ‘Civil Justice Review — Treating
Litigants as Consumers’, 6 Civil Justice Quarterly, 1990, p. 51.

Civil Justice on Trial — the Case for Change, 1992.

For an extended account of its reccommendations, see the 30-page note in 11 Civil Justice
Quarterly, 1995, pp. 231-49.
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be seen, the main thrust of the project was to transfer the chief responsibility
for progressing cases from the parties and their lawyers to the court.

The overriding objective At the heart of the new system is the ‘overriding
objective’ which is set out in Part I, r. 1.1 of the new Civil Procedure Rules
(CPR). The opening words of the new rules state: ‘these Rules are a new proce-
dural code with the overriding objective of enabling the court to deal with cases
justly’. Rule 1.1(2) then articulates what is meant by dealing with a case justly.
‘Dealing with a case justly includes, so far as is practicable: (a) ensuring that the
parties are on an equal footing;® (b) saving expense; (c) dealing with the case in
ways which are proportionate (i) to the amount of money involved; (ii) to the
importance of the case; (iii) to the complexity of the issues; (iv) to the financial
position of each party; (d) ensuring that it is dealt with expeditiously and fairly;
and (e) allotting to it an appropriate share of the court’s resources, while taking
into account the need to allot resources to other cases’.

These propositions are intended to have an impact at all times. CPR 1.2 states
that these factors must be taken into account whenever the court exercises any
power given to it by the rules or interprets any rule. Moreover, the duty to
comply with the overriding objective applies not only to the courts but also
to the parties. Rule 1.3 states: ‘the parties are required to help the court to
further the overriding objective’. This applies to all stages of a dispute. So, for
instance, the Practice Direction on Pre-action Protocols (p. 60 below) states
that the court will expect the parties, ‘in accordance with the overriding objec-
tive’, to act reasonably in exchanging information and documents and gener-
ally in trying to avoid the necessity for the start of proceedings (para. 4).

Lord Woolf’s Final Report said that the overriding objective ‘provides a
compass to guide courts and litigants and legal advisers as to their general
course’ and this has become a reality.

It will be noted that the listed considerations which make up the overriding
objective are very broad and not necessarily consistent. In truth, they will justify
any decision the court is minded to make. As the practitioner’s bible, the White
Book said: ‘it is probably true to say that, in almost any circumstances in which
the court exercises a power given to it by the CPR, it would be possible to justify
(at least in part) the particular manner in which the power is exercised in the
light of one or other of the aspects of the overriding objective’.”

In Holmes v. SGB Services Plc® the judge granted an application to vacate the
trial date, to amend particulars of claim and to re-instruct the expert. He said
there was a tension between rules emphasising the maintaining of trial dates
and the interests of justice in achieving a fair trial. Dismissing the other side’s
appeal, the Court of Appeal doubted whether any such tension existed. Lord

¢ It has been held that this concept of a ‘level playing field’ does not mean that it is wrong for
one side to instruct a QC where the other has only a junior barrister (Maltez v. Lewis (1999)
21 Gaz 39, (1999) Times, 4 May). 7 Civil Procedure, 2002, vol. 1, p. 9.

8 [2001] EWCA Civ 354.
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Justice Buxton said that in making the case management decision, the court has
to balance all the criteria in CPR 1.1 without giving any of them undue weight.
Striking a balance was a matter for the judge and it would be wrong for the
Court of Appeal to give, or for judges to seek, any direction suggesting that one
or other of the criteria was more or less important.

It is unrealistic to say that the tension does not exist. Clearly it does. If, as in
Holmes, two or more of the criteria point in different directions, the judge,
having weighed them, must decide which he favours. So in each such case one
or more of the criteria will be held to be ‘more important’ than others.

The crux of the matter is whether the court should give primary weight to the
determination of cases justly in the sense of substantive justice on the facts of
the case or whether substantive justice on the facts of the case is only one of the
factors to be taken into account. The point was made strongly by Professor A.
Zuckerman, editor of the Civil Justice Quarterly:

The CPR are founded on three imperatives: reaching substantively correct
outcomes, by means of proportionate resources, and in a reasonable time.
The overriding objective consists in ‘enabling the courts to deal with cases
justly’ (CPR, r. 1.1(1)). Doing justice is the goal of any enlightened system of
civil litigation. However the notion of doing justice is capable of a variety of
interpretations. Under the previous system doing justice was thought to
require merely arriving at a judgment that was correct as a matter of fact and
law. That is to say, doing justice consisted of reaching a correct decision no
matter how long it took and how much it cost the litigants and the court. The
CPR broke with this tradition by establishing that doing justice on the merits
is not the sole overarching principle. Rather, justice on the merits has to be
achieved within a reasonable time and by using no more than proportionate
resources.’

The context was the grotesque saga of the case brought against the Bank of
England by the liquidators of the Bank of Credit and Commerce International
AS (BCCI).!” What had gone wrong there, Zuckerman argued, turned on
the decision of the majority of the House of Lords in which the Law
Lords had reverted to the pre-CPR philosophy.!! The result of such an
approach, he warned, would be fatal to the CPR reforms: ‘unless all levels

9 25 Civil Justice Quarterly, 2006, pp. 287-311 at 307.

10 The claim was estimated to involve potential damages of over £500 million. It dragged on for
twelve years. The case came to an end in November 2005 on day 256 of the trial when the
claimants abandoned the action. Ten years earlier, in November 1995, Justice Clarke had ruled
that the bank was entitled to summary judgment on the ground that the claimant’s case had
no prospect of success. The Court of Appeal upheld the decision 2—1. The House of Lords,
allowing the claimant’s appeal by 3-2, held that it was not a case for summary judgment — the
evidence should be heard. The decision of the majority (Lords Steyn, Hobhouse and Millett)
resulted in ten more years of fruitless litigation with astronomical costs. (The Bank of
England’s costs were agreed at £75 million.)

Three Rivers DC v. Bank of England (No 3) (Summary Judgment) [2001] UKHL 16, [2001] 2
AlL ER 513.
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of judiciary can be persuaded to embrace the overriding objective that incor-
porates the requirements of proportionality and expedition, as well as the
need to do justice on the merits, the entire CPR system may become a colos-
sal wreck’.!?

The court’s duty to manage cases

Traditionally civil litigation in the pre-trial stage was run by the parties, with the
courts playing only a supporting or facilitating role, intervening basically only
when requested. The new rules impose a positive duty on the courts to manage
cases. CPR 1.4(1) states that the court must further the overriding objective by
actively managing cases. It continues:

1.4(2) Active case management includes: (a) encouraging the parties to co-
operate with each other in the conduct of the proceedings; (b) identifying
the issues at an early stage; (c) deciding promptly which issues need full inves-
tigation and trial and accordingly disposing summarily of the others; (d)
deciding the order in which issues are to be resolved; (e) encouraging the
parties to use an alternative dispute resolution procedure if the court consid-
ers that appropriate and facilitating the use of such procedure; (f) helping the
parties to settle the whole or part of the case; (g) fixing timetables or otherwise
controlling the progress of the case; (h) considering whether the likely bene-
fits of taking a particular step justify the cost of taking it; (i) dealing with as
many aspects of the case as it can on the same occasion; (j) dealing with the
case without the parties needing to attend at court; (k) making use of tech-
nology; and (1) giving directions to ensure that the trial of a case proceeds
quickly and efficiently.

The court is given power (unless a rule or other enactment prevents it) to exer-
cise its powers on its own initiative. It may give a person likely to be affected an
opportunity to make representations but it need not do so. A party affected by
such an order has the right to seek to have it set aside, varied or stayed.

For a positive assessment of whether judicial detachment and impartiality is
compatible with the new duty of active trial management see Lightman J., “The
case for judicial intervention’.!® For a positive assessment of court control with
regard to fact finding see A.J. Cannon, ‘Effective Fact-finding,” 25 Civil Justice
Quarterly, 2006, pp. 327-48.

The three tracks
Under the CPR, cases must be assigned to one of three tracks: small claims, fast
track or multi-track. Each track has its separate regime.

12 Note 9 above at p. 311. For the same critique arising from a decision of the Court of Appeal,
see J. Sorabji, ‘B v. B: Forwards or Backwards for the Overriding Objective’, 24 Civil Justice
Quarterly, 2005, pp. 414-23.

149 New Law Journal, 3 December 1999, p. 1819 and www.lcd.gov.uk/judicial/speeches/
speechfr.htm.

13
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Small claims

As has been seen, the limit for small claims cases is £5,000 except for personal
injury and housing cases where it is £1,000. Under the Woolf reforms, small
claims involve mainly very limited pre-trial court management, few, if any, pre-
trial hearings and a trial where the judge runs the proceedings in whatever way
seems right to him.

Before April 1999, a case involving sums within the jurisdiction would go to
small claims unless it raised a difficult question of law or fact or was of excep-
tional complexity or the parties agreed that the case should be tried in court or
that it would be unreasonable.'* Under the Woolf regime, the court allocates the
case to its appropriate track. The Practice Direction on small claims says: ‘the
small claims track is intended to provide a proportionate procedure by which
most straightforward claims with a financial value of not more than £5,000 can
be decided, without the need for substantial pre-hearing preparation and the
formalities of a traditional trial, and without incurring large legal costs’.!> ‘Cases
generally suitable for the small claims track will include consumer disputes,
accident claims, disputes about the ownership of goods and most disputes

between a landlord and a tenant other than those for possession’.!¢

Fast track

The fast track is for cases involving amounts between £5,000 and £15,000 unless
they are unsuitable for this track. The original concept was a set timetable of no
more than thirty weeks to trial, limited pre-trial procedure, a trial confined to no
more than three hours, no oral evidence from experts and standard fixed costs
recoverable from the other side. This, broadly, was the scheme that was imple-
mented, though the proposed three-hour limit on the hearing was extended to
five hours and fixed costs applied originally only to the costs of the actual hearing.

Multi-track
The multi-track is for cases involving amounts in excess of the fast track limit
or for cases involving lesser amounts which are too complex or too important
to be dealt with as small claims or fast track cases. They are given a more inten-
sive form of court management probably including pre-trial hearings.

In the first five years of the CPR, over half of cases (50—60 per cent) were allo-
cated to the small claims system, between a fifth and a third (21-33 per cent) were
fast track and slightly fewer (15-20 per cent) were allocated to the multi-track.!”

The Civil Procedure Rules

One of the important parts of the Woolf reform project was the unification of
the rules of the High Court in the White Book (formerly the Annual Practice,

4 CCR Order 19, . 1(5). 1526 PD 8.1(1)(a). 1626 PD 8.1(1)(c).
17 DCA Statistical Branch annual figures for 1999-2003 quoted by Peysner and Seneviratne,
DCA Research Report 9/2005, Table Two, p. 18.
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now Civil Procedure) with those for the county court in the Green Book (County
Court Rules). Under the Civil Procedure Act 1997, a new Rule Committee was
established, replacing the two committees previously responsible respectively
for the Rules of the Supreme Court (RSC) and the County Court Rules (CCR).
The new committee was charged with the task of preparing a new single proce-
dural code, to be known as the Civil Procedure Rules (CPR).

Previously the rules were divided into Orders. In the CPR they are divided
into Parts. Most Parts are accompanied by Practice Directions that amplify or
clarify the rules. These have a major role (J. Jacob has rightly said: ‘the develop-
ment of procedure is now by Practice Direction as much as by precedent or
change of rule’),'® but whereas the Rules are made by the Rule Committee, the
Practice Directions are made by Heads of the different divisions.!”

The Civil Procedure Rules — as amended from time to time — are accessible
on the Department’s Website — www.dca.gov.uk. The fact that the Website is up-
to-date is of considerable value given the number of amendments and addi-
tions. From April 1999 to January 2006 there were no fewer than forty
supplements.

The significance of calling the CPR a ‘new procedural code? The White Book
comments editorially that in many cases the judges have stressed the statement
inr. 1.1 that the CPR are ‘a new procedural code’. It suggests that they do so to
ensure that the innovative provisions in the CPR are given their full intended
effect ‘and are not limited by practices and attitudes that attached to the former
rules of court’ and also to make it clear that provisions that are plainly based on
former rules will not necessarily be interpreted and applied in accordance with
the old case law, but it warns that the assertion ‘should not be relied upon as an
excuse for dealing with important procedural issues as matters of first impres-
sion rather than as matters requiring rigorous legal analysis (in their historical
context, if necessary)’.2

J. Jacob has described the effect on precedent:

The CPR are a step toward ‘“Teflon precedents’. Old decisions, even those after
April 1999, will not stick. Of course, cases will continue to be reported, read by
lawyers and to judges. What has changed is that a continued primacy is given to
the Rules and even more importantly the spirit that underlies them (the
Overriding Objective, CPR, Part 1.2(b)). To this extent, the doctrine of prece-
dent is being modified. Previous authority, even apparently binding authority,
will become guidance. The judge, in managing cases, will have prime regard to
the rules themselves not what some other judges have said about them.?!

3

Civil litigation practice and procedure in a shifting culture, 2001, Emis, pp. 21-2.

For the QBD by the Lord Chief Justice, for the Chancery Division by the Vice Chancellor, for
the Court of Appeal Civil Division by the Master of the Rolls and for the county courts by the
Lord Chancellor. (See the note on Practice Directions first published in the HMSO version of
the CPR, 23rd Supplement, May 2001 and see also J.A. Jolowicz, ‘Practice Directions and Civil
Procedure Rules’, Cambridge Law Journal, 2000, pp. 53-61.)

Civil Procedure, 2006, vol. 1, 1.3.9, p. 23.

Note 18 above at p. 13.
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The trouble is that there is no way of knowing in advance whether the court
will find the precedent helpful and therefore to be followed, or not helpful and
therefore not to be followed.?

The Human Rights Act and the CPR

There are many provisions in the CPR that arguably might provoke challenges
under the Human Rights Act 1998 but the courts have made it clear that it is
most unlikely that such challenges will be successful. The reason is that in the
view of the senior judiciary the rules to be found in the CPR are consistent with
the European Convention on Human Rights. Lord Woolf expressed this in
Walker v. Daniels®® in which he said the matter was more than adequately
covered by the requirement in the CPR that the court deal with cases justly.
There was therefore no need to pray in aid the ECHR:

It would be unfortunate if case management decisions in this jurisdiction
involved the need to refer to the learning of the European Court of Human
Rights in order for them to be resolved. In my judgment, cases such as this do
not require any consideration of human rights issues, certainly not issues under
Article 6. It would be highly undesirable if the consideration of case manage-
ment issues was made more complex by the injection into them of Article 6 style
arguments. I hope that judges will be robust in resisting any attempt to intro-
duce those arguments.**

On the impact of the Human Rights Act and the ECHR on the CPR see Joseph
Jacob’s valuable book, Civil Justice in the Age of Human Rights (forthcoming
2007, Ashgate).

User-friendly language

One of the features of the new Woolf era was the scrapping of old-fashioned
legal terms and, in particular, the banishment of time-honoured Latin phrases
used by lawyers. Thus new terms for practitioners and judges to master
included: ‘claimant’ instead of ‘plaintiff’, ‘disclosure’ instead of ‘discovery’,
‘statement of case’ instead of ‘pleading’, ‘application’ instead of ‘motion’, ‘liti-
gator’s friend’ instead of ‘next friend’ and ‘guardian ad liten?, ‘without notice’
instead of ‘ex parte’, ‘witness summons’ instead of ‘subpoena duces tecun?’, ‘with
permission’ instead of ‘with leave’, ‘service by an alternative method’ instead of
‘substituted service’, ‘between parties’ instead of ‘inter partes, ‘search order’
instead of ‘Anton Piller order’, ‘freezing order’ instead of ‘Mareva injunction’
etc. For lawyers such changes are minor irritants. Opinions differ as to whether

22 In Hashtroodi v. Hancock [2004] EWCA Civ 652 the court said that earlier authorities were
generally not relevant. It cited to similar effect Biguzzi v. Rank Leisure Plc [1999] 1 WLR 1926
at 1934 and Godwin v. Swindon BC [2001] EWCA Civ 1478 at [42], but it acknowledged that
there were cases ‘where this court has derived assistance from cases decided under the former
rules’. It cited Banks v. Cox [2000] CA Transcript 1476 at [41]; Stewart v. Engel [2000] 1 WLR
2268 at 2276 and Garratt v. Saxby [2004] EWCA 341 at [18].

23 [2000] 1 WLR 1382. 24 At 1387.
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it actually benefits lay people involved in litigation or whether it is mainly a
manifestation of political correctness.

Research on the Woolf reforms

Pre-Woolf reforms For an assessment of the research situation in March 1997
plus recommendations see a report commissioned by the LCD — T. Goriely,
Evaluating the Woolf Reforms — Obtaining Baseline Data on the Cost and Length
of Civil Litigation.” In 2002 the DCA published a snapshot of non-family civil
justice at the county court and High Court in Sheffield.?® Although it was pub-
lished after the Woolf reforms had been introduced, it related only to a period
before they were introduced.

Post-Woolf There have so far been only two proper research studies of the
impact of the Woolf reforms. The first, on the effect of the reforms on pre-
action behaviour, was carried out for the Civil Justice Council (CJC) and the
Law Society (‘Goriely et al’).?” The study was based on interviews with fifty-four
lawyers, insurers and claims managers, of whom thirty specialised in personal
injury (PI) work, twelve specialised in clinical negligence and twelve specialised
in housing disrepair. In the case of PI work it also included comparison of 150
claimant solicitor files concluded before April 1999 (‘pre-Woolf’) and 150
opened and closed post-Woolf files.

The second, on the case management aspects of the reforms, was conducted
for the DCA by Professors Peysner and Seneviratne.?® The study, carried out in
2003-04, focused on eight county courts with a varied diet of town and country.
In each court in-depth interviews were conducted with judges, and relevant
court staff, notably listing officers and diary managers. Focus groups were con-
ducted with solicitors practising in the area. The authors reported: ‘what was
surprising about our findings was the almost uniform views we encountered in
very different environments, about the impact and level of success of the
reforms’ (para. 3). The study did not generate any new quantitative data.

%> The 34-page report was published by Social Legal Research, 227a Richmond Road,
Twickenham TW1 2NJ.

J. Shapland, A. Sorsby and J. Hibbert, A Civil Justice Audit, DCA Research Report 2/2002. The
study drew together data about the use of the courts, the progress of cases through the stages
of civil justice, the costs etc. For the Executive Summary, see www.dca.gov.uk — Publications —
Research. For an article based on the study by one of its authors, see J. Shapland, ‘The Need
for Case Management? Profiles of Liquidated and Unliquidated Cases’, 22 Civil Justice
Quarterly, 2003, pp. 324-48.

A second study conducted for the DCA of defended, litigated cases in six county courts by
Professor H. Genn, The Pre-Woolf Litigation Landscape in the County Courts was not
published as the Department decided it wanted to compare the data with post-Woolf data. At
the time of writing the DCA study in question had not been completed.

T. Goriely, R. Moorhead and P. Abrams, More Civil Justice? The impact of the Woolf reforms on
pre-action behaviour (Law Society, 2002) Research Study No. 43, 420 pp. A 33-page summary
is accessible on www.research.lawsociety.org.uk (Publications).

J. Peysner and M. Seneviratne, The Management of Civil Cases: the Courts and the Post-Woolf
Landscape, DCA Research Report 9/2005. The research was summarised by the authors in
‘The Management of Civil Cases — a Snapshot’, 25 Civil Justice Quarterly, 2006, pp. 312-26.
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The LCD’s publications on evaluation of the Woolf reforms — Emerging
Findings (March 2001)% and Further Findings (August 2002)%° — drew on a com-
bination of sources: reports of the Law Society’s Woolf Network based on
responses by some 130 solicitors knowledgeable in the field who agreed to
answer periodic questionnaires on how in their view the reforms were working
in practice® and surveys by the Expert Witness Institute, and Court Service
User Satisfaction Surveys in March and November 2001 and June 2002. There
have also been reports made by individual law firms. There are quite a number
of articles written by a variety of authors of the ‘Woolf reforms one/two/three
years on’ variety based on a mixture of opinion and impression — and plenty of
anecdotal evidence.

For the writer’s assessment of how the Woolf reforms have worked out see
pp- 132-40 below.

2. Few cases are ever started and fewer reach court

The myth of the ‘compensation culture’

There has in recent years been increasing alarm about a growing ‘compensation
culture’ leading to a ‘litigation crisis’. (Entering the phrase ‘compensation
culture’ into a UK-only Google search in December 2004 and confining the
search to the previous twelve months generated no fewer than 25,500 web
pages.®?) The concern is fuelled by a sense that people resort too readily to law
when things go wrong and that the courts are too ready to give compensation.
The evidence, if anything, points to a different conclusion. The Government’s
Better Regulation Task Force in a report in 2004 compared national expenditure
on tort claims, at 0.6 per cent of GDP in this country as lower than that of ten
other industrialised countries including Canada, Australia, Germany and the
US. Only Denmark spent less.*® Its report, which the Government said it
accepted,’* denied that Britain was in the grip of a compensation culture. It
based this view partly on the opinion of ‘almost everyone’ who gave evidence to

2 www.dca.gov.uk/civil/emerge/emerge.htm. For a summary of the findings, see ‘Effects of the
Civil Justice Reforms’, 20 Civil Justice Quarterly, 2001, pp. 301-2.
www.dca.gov.uk/civil/reform/ffreform.htm.

They were published roughly twice yearly: No. 1 in September 1999, the last, No. 7, in July

2004. The last four are accessible on www.lawsociety.org — Civil Litigation.

32 K. Williams, ‘State of Fear: Britain’s “Compensation Culture” Reviewed’, 25 Legal Studies,
2005, pp. 499-514 at 499. Williams’ article is a helpful review of the evidence. See also R.
Lewis, A. Morris and K. Oliphent, ‘Is there a Compensation Culture in the UK?, Journal of
Personal Injury Law, 2006, pp. 87—103 and the report of the House of Commons
Constitutional Affairs Committee, Compensation Culture, 3rd Report, 2005-06, HC 754,
March 2006.

3 Better Regulation Task Force, Better Routes to Redress, May 2004, p. 15. See www.brc.gov.uk;

154 New Law Journal, 11 June 2004, p. 873.

Tackling the ‘Compensation Culture’, Government response to the Better Regulation Task Force

Report, Better Routes to Redress, November 2004.
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the inquiry and partly on the declining number of personal injury claims regis-
tered in recent years.’ The real problem it suggested was perceptual. Too many
of us have been persuaded by media stories and by the advertising campaigns of
claims management companies that large sums of money are easily accessible.*®
According to the Task Force, there is no objectively sound basis for such beliefs
or for asserting that Britain is suffering from a ‘have a go culture’.’’

However, in November 2005, the Government introduced the Compensation
Bill. Its main purpose was to establish a regulatory system for claims manage-
ment companies but s. 1 directly addressed the perception of a ‘compensation
culture’ issue. It provides: ‘a court considering a claim in negligence or breach
of statutory duty may, in determining whether the defendant should have taken
particular steps to meet a standard of care (whether by taking precautions
against a risk or otherwise), have regard to whether a requirement to take those
steps might (1) prevent a desirable activity from being undertaken at all, to a
particular extent or in a particular way or (2) discourage persons from under-
taking functions in connection with a desirable activity’.

The general consensus seems to be that s. 1 adds nothing to the existing law
which it simply restates. The Constitutional Affairs Committee in its March
2006 report Compensation Culturesaid that the clause was unnecessary and that
it should not be in the Bill.*® The Government, however, did not follow this
advice. The Bill, still including s. 1, received Royal Assent in July 2006.

The attrition of claims

If legal problems are seen in the form of an iceberg, the ones that reach a court
are those at the very tip. The great majority never even get to a lawyer. Of those
that get to a lawyer, the great majority get sorted out without any form of court
hearing, sometimes before legal proceedings are started, often between the ini-
tiation of legal proceedings and the hearing.

The first solid empirical evidence regarding the progress of claims came
from a large study of personal injury cases conducted in the 1980s by the
Oxford Socio-Legal Centre.* The study was based on a national household
survey which produced a random sample of 1,711 accident victims all of whom
had suffered some impairment for at least two weeks. Of these, only 26 per cent

35 K. Williams reached the same conclusion: ‘there is virtually no reliable evidence about the

number of bogus or exaggerated claims or whether they constitute a grave (or increasing)
problem’ (www.dca.gov.uk/civil/reform/ffreform.htm, note 32 above at p. 513).

The Government’s response to the Better Regulation Task Force Report, n. 32 above, said:
‘there is no place for advertising of whatever kind, whether by claims management companies
or lawyers, that either raises false expectations of large compensation pay outs for minor
injuries, or indirectly promotes the bringing of frivolous claims’ (p. 8). For commentary, see
A. Morris, ‘Claims Advertising: Access or Excess?’, New Law Journal, 11 March 2005, p. 345.
Better Routes to Redress, n. 33 above at p. 11.

3rd Report of Session 2005-06, HC 754, para. 67.

% D. Harris et al, Compensation and Support for Illness and Injury (Clarendon Press, 1984).
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had even considered claiming damages, 14 per cent had actually consulted a
solicitor, most of whom (12 per cent) actually got damages,*’ suggesting that the
great majority were valid cases. In the cases in which damages were obtained, a
writ had been issued in under half (40 per cent).*! There were only five cases
which ended with a court hearing! This represented 2.7 per cent of the 182 cases
in which damages were obtained, but only 0.2 per cent of the 1,711 accident
cases in the sample.

In Professor Hazel Genn’s study Paths to Justice*? 4,125 randomly selected
adults were surveyed to find out how they had experienced and dealt with a
variety of problems for which there might be a legal solution. About 40 per cent
of the sample had experienced one or more of fourteen types of justiciable
problems during the previous five years. Overall, about 5 per cent had done
nothing at all to try and solve the problem, about one third tried to resolve the
problem without help and about 60 per cent tried to resolve the problem with
advice. (The most common first adviser was a solicitor, followed by a Citizens’
Advice Bureau.) About one third of the problems were eventually resolved by
agreement (in some 3 per cent after the commencement of legal proceedings).
Very limited use had been made of formal legal proceedings. In eight out of ten
cases no legal proceedings were started, no ombudsman was contacted and no
alternative dispute resolution (ADR) process was used. The matter ended with
a court, tribunal or ombudsman’s decision in 14 per cent of all cases but the
majority of these cases were ones in which the respondent to the survey was
being pursued rather than him or herself initiating action. Among respondents
having action taken against them, over half (56 per cent) said their case had
been decided by a court, tribunal or ombudsman, compared with only 9 per
cent of those who initiated action.*®

According to Genn’s study, most people therefore do not even use the infor-
mal and ‘user-friendly’ small claims system — see p. 389 below.*

A recent study in the NHS suggests that claim frequency is close to one
claim per hundred patients damaged by negligence.* (The Government’s NHS
Redress Act 2006 aimed at providing a fast track scheme to enable the settlement
without the need to commence legal proceedings of clinical negligence claims

0 Ibid, Figure 2.1, p. 26. 4 Ibid, p. 112. 42 Oxford, 1999.

43 At p. 151. The Cantley Committee in their report in 1979 stated: ‘in round figures, for
every 9,000 personal injury writs issued in London there are no more than about 300
judgments. Outside the personal injuries field, for every 100,000 writs issued in London
there are fewer than 300 judgments after trial. The figures for District Registries are not
dissimilar’ (Report of the Personal Injuries Litigation Procedure Working Party, 1979, Cmnd.
7476, para. 9).

See also the 2001 and 2004 surveys carried out for the Legal Services Commission by the Legal
Services Research Centre — P. Pleasence et al, Causes of Action: Civil Law and Social Justice
(2nd edn, 2006). Both surveys had over 5,000 respondents. See also P. Pleasence et al, ‘Causes
of Action: First Findings of the LSRC Periodic Survey’, 30 Journal of Law and Society, 2003,
11-30.

P. Pleasence et al, “The experience of clinical negligence within the general population’, 9
Clinical Risk, 2003, p. 211.

4

ey

4

&



58

Pre-trial civil proceedings

up to a limited amount — initially £20,000.% It was anticipated that this would
result in an increase in the number of claims.)

For a comparative study of the literature on the use of lawyers see T. Goriely
with A. Paterson, Access to Legal Services: A European Comparison (Law Society,
2000). The first part of the work considered the evidence as to how and why
people use legal services. The second part looked at the actual use of legal ser-
vices in England, Wales and Scotland. The third part dealt with the use of legal
services in six European countries (Sweden, Norway, Holland, Germany, France
and Ireland) with regard to personal injury, dismissal and consumer claims.

Who uses the small claims system? Although the main purpose of establishing
the small claims system was to provide more user-friendly access to justice to
individuals, in fact, like the county court itself, the small claims system is used
to a significant extent by business concerns. In 2005, two-fifths of all claimants
were businesses.*’

It is also striking that, according to Professor Baldwin, in the main, individ-
ual litigants using the small claims system are middle class. (‘Most litigants con-
tacted in this study, especially those who appeared as plaintiffs, were relatively
well-heeled and articulate individuals. Over two-thirds of those in paid employ-
ment were in professional or managerial occupations. . . Very few litigants were
from ethnic minority groups. The genuinely poor make few appearances at
small claims hearings, and when they do, it is typically as defendants to face
landlords or money-lenders’.*3)

The advantages of ‘repeat players’

It is not surprising that the ordinary citizen is apprehensive about starting liti-
gation. He will be nervous about the likely costs, both in terms of time and
money. He will worry whether he may have to appear in court — unaware of the
fact that most cases settle out of court. He will be unfamiliar with the proce-
dures of the legal system and will not know how to ‘use the system’. He will not
be in regular contact with lawyers who can take up his case. He will not know
how to calculate the pros and cons of taking up the cudgels in terms of the likely
outcome as against the costs of the case.

46 The Act was based on the recommendations of Sir Liam Donaldson, the Chief Medical Officer,
in Making Amends, consultation paper, June 2003 — www.dh.gov.uk/assetRoot/04/0609/45/
04060945.pdf. Entitlement to compensation would be assessed initially by the NHS Litigation
Authority. An offer of compensation would be made ‘without prejudice’ and could not therefore
be used in subsequent litigation. The claimant would retain his right to sue up to acceptance of
the amount offered under the scheme. See M. Rowles, ‘Does the Redress Bill make Amends?’,
155 New Law Journal, 16 December 2005, p. 1919. One issue to be resolved was finding an
acceptably economical way of giving claimants an independent medical assessment of the claim
and an independent legal assessment of the appropriate compensation. The Government
indicated that both would be provided at fixed fees without charge to the claimant.

Judicial Statistics, 2005, Table 4.10, p. 51 — based on a three months’ sample from selected
county courts.

8 7. Baldwin, Small Claims in County Courts in England and Wales (Clarendon Press, 1997) p. 166.
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None of these factors inhibits the large institution or, at least, not nearly to
the same extent. Professor M. Galanter, a noted American scholar in the field of
the sociology of law, in a famous study analysed the differences between parties
who have only occasional recourse to the law (‘one-shotters’) as against those
who take part in litigation repeatedly (‘repeat players’).*

The repeat players’ advantages included the following:

+ Having done it before, they can structure the next transaction and thus gain
over the one-shotter. It is the repeat player who writes the standard form con-
tract and who can adjust it if a particular clause has been interpreted unhelp-
fully in a previous case.

+ Repeat players develop expertise, can employ specialists, enjoy economies of
scale and have low start-up costs for any new case.

+ Repeat players have developed informal relations with those who work the
legal system, such as lawyers and court officials.

+ Repeat players can play the odds. Because they have large numbers of cases they
can afford to take risks with particular cases providing they come out ahead
overall. The one-shotter by comparison cannot afford to lose his one case and
therefore cannot take the risks involved in going for the maximum result.

+ Repeat players can play to alter the rules through test case litigation or even
by lobbying for legislative or administrative changes. Repeat players can select
from among their cases the most favourable ones to fight into the courts and
up the appellate levels in order to achieve the best results. This gives them
advantages in the area of law-making through litigation.

Once a case begins there are immense pressures to settle. This was always so, but
it is even more the case following the Woolf reforms which place such emphasis
on the value of early settlement. The CPR actually lays on the court a positive duty
of ‘helping the parties to settle the whole or a part of the case’ (CPR 1.4(2)(e)).

On the process of negotiating a settlement, see further J. Phillips and K.
Hawkins, ‘Some Economic Aspects of the Settlement Process: A Study of
Personal Injury Claims’, Modern Law Review, 1976, p. 497 and H. Genn, Hard
Bargaining: A Study of the Process of Out of Court Settlement In Personal Injury
Actions 1987 (OUP, 1988). For a picture of the strategies of defence lawyers, see
R. Dingwall, T. Durkin, P. Pleasence, W.L.E Felstiner and R. Bowles, ‘Firm
Handling; the Litigation Strategies of Defence Lawyers in Personal Injury
Cases’, 20 Legal Studies, 2000, p. 1.

For a powerful argument that settlement is not necessarily a good thing, see
O. Fiss, ‘Against Settlement’, Yale Law Journal, 1984, p. 1073.

For an assessment of the role of settlement in light of the Woolf reforms, see
S. Roberts, ‘Settlement as Civil Justice’, 63 Modern Law Review, 2000, p. 739.

4 M. Galanter, ‘Why the “Haves” Come out Ahead’, 9 Law and Society Review, 1974, p. 95 and
‘Explaining Litigation’, ibid, p. 347.
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Legal privileges that promote settlement

Negotiations designed to explore the possibility of settlement are assisted by
legal privileges. One such is for negotiations conducted ‘without prejudice’.
This is the rule that if in the course of written exchanges headed with the magic
words ‘without prejudice’ a party makes an offer or concession it cannot be used
as evidence against him if the negotiations break down and the case comes to
court.” The current trend is for the scope of the ‘without prejudice rule’ to be
narrowed.’!

Another example of rules to promote settlement is the privilege accorded to
mediators or conciliators such as marriage guidance counsellers, clergymen,
doctors or even family friends who are working with a couple in a matrimonial
dispute. Unless they have the consent of both spouses, they may not reveal the
content of any communication from either spouse. In effect such communica-

> 52

tions are treated as having been made ‘without prejudice’.

The pre-action protocols

One of the important innovations of the Woolf reforms is that the conduct of
the parties in the pre-litigation stage will be taken into account by the court both
during the case and at the end when it comes to allocation of costs. One of the
chief means to this end is the pre-action protocols. This was an idea pioneered
by Lord Woolf. They were developed by working parties of experts represent-
ing the different interest groups in litigation. By the time the new rules came
into force in April 1999, pre-action protocols had been promulgated for per-
sonal injury litigation and the resolution of clinical disputes. By 2003 they also
existed for construction and engineering, defamation, professional negligence
and judicial review, all of which are supplemented by a Pre-Action Protocol
Practice Direction.

This represents a major new development in civil litigation. The Practice
Direction accompanying the protocols says their objective is to encourage the
exchange of early and full information about the prospective claim, to enable
parties to avoid litigation by settlement and, where litigation cannot be avoided,

50 For an illustration of the rule, see Rush & Tompkins Ltd v. Greater London Council [1988] 3 All
ER 737, HL. See C. Mulcahy, ‘Lifting the Veil on Without Prejudice Negotiations’, 144
Solicitors’ Journal, 12 May 2000, p. 444; J. Ross, ‘“The Without Prejudice Rule’, 152 New Law
Journal, 4 October 2002, p. 1488 and S. Akhtar, ‘Listen Without Prejudice’, 153 New Law
Journal, 11 April 2003, p. 538.

See, for instance, Prudential Assurance Co Ltd v. Prudential Insurance Co of America [2002]
EWHC 2809, (2003) Times, 2 January, Ch where the Vice Chancellor emphasised the
importance of Article 10 of the ECHR. The ‘without prejudice’ rule, he said, should be
applied with restraint and only in cases in which the public interest underlying the rule was
plainly applicable. See K. Awadella, ‘The Privileged Few’, 147 Solicitors’ Journal, 17 January
2003, p. 43.

See Mole v. Mole [1951] P 21; Pool v. Pool [1951] P 470 and cf Bostock v. Bostock [1950] P 154.
The principle extends to cover direct negotiations between the spouses themselves where no
third party intervenes: Theodoropoulas v. Theodoropoulas [1964] P 311.
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to support the efficient management of the litigation. The introduction to
the personal injury protocol (PIP) says that its aims are more pre-action
contact between the parties, better and earlier exchange of information, better
pre-action investigation by both sides and to enable proceedings to run to
the court’s timetable and efficiently. (‘The court will be able to treat the stand-
ards set in protocols as the normal reasonable approach to pre-action conduct’
(para. 1.4).)

The PIP says that it is designed especially for road traffic, tripping and slip-
ping and accident at work cases in the fast track range, but the ‘cards on the
table’ approach advocated in the PIP was ‘equally appropriate to some higher
value claims’ (PIP, para. 2.4):

The spirit, if not the letter of the protocol should still be followed for multi-track
type claims. In accordance with the sense of the civil justice reforms, the court
will expect to see the spirit of reasonable pre-action behaviour applied in all
cases, regardless of the existence of a specific protocol’ [para. 2.4].

The PIP suggests that the claimant may wish at a very early stage to notify the
defendant and his insurer that a claim is likely to be made. It includes a speci-
men letter of claim. This is completely different from the traditional uninfor-
mative letter before action. It should ‘contain a clear summary of the facts on
which the claim is based with an indication of the nature of any injuries received
... Sufficient information should be given in order to enable the defendant’s
insurer/solicitor to commence investigations and at least put a broad valuation
on the risk’ (paras. 3.1 and 3.5). It states that the defendant has a maximum of
three months to investigate a claim and to respond stating whether liability is
admitted, and if not, giving reasons (para. 3.7). In the hope of getting agree-
ment on a single expert, before either party instructs a medical expert, he
should try to agree the name of an expert with the other side.

The pre-action protocol on medical negligence disputes is similar. It was
based on extensive consultation with the major vested interests in the medico-
legal system.

The Practice Direction accompanying all the pre-action protocols says (para.
2.3) that if, in the opinion of the court, non-compliance with the protocols has
led to the commencement of proceedings which might otherwise not have
needed to be commenced, or has led to unnecessary costs being incurred, it can
impose a financial penalty on the party at fault.

It also says (para. 4.1) that in cases not covered by a specific protocol, ‘the
court will expect the parties, in accordance with the overriding objective and
the matters referred to in CPR 1.1(2)(a), (b) and (c), to act reasonably in
exchanging information and documents relevant to the claim and generally in
trying to avoid the necessity for the start of proceedings’.

When a claimant abandons a claim (either wholly or in part) during the pre-
action protocol stage he is not normally liable to pay the costs incurred in
respect of that work as costs ‘incidental to’ any subsequent proceedings. The
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point arose in McGlinn v. Waltham Contractors Ltd.>* The court held that costs
incurred at the pre-action protocol stage could be recoverable but that it would
be contrary to the whole purpose of the protocols, which were such an integral
part of the CPR, if claimants were routinely penalised if they decided not to
pursue claims in court which they had originally included in their protocol
claim letters. The whole purpose of the protocols was to narrow issues and to
enable a prospective defendant to demonstrate that a particular claim was
doomed to fail. Unless the claimant had behaved unreasonably, those costs were
not recoverable from him.

In October 2001, the LCD issued a consultation paper on whether there was
a need for a general pre-action protocol. The responses were generally not
favourable with many respondents stating that there would be difficulty in suc-
cessfully producing a protocol capable of applying to all disputes, and that it
would add to costs and lead to delays. However, amendments to para. 4 of the
Practice Direction that came into force in April 2003 achieve much the same
effect.>

Are the protocols a success?
Research commissioned by the Law Society and the Civil Justice Council®
showed that those involved in personal injury and clinical negligence work felt
positive about the protocols. (‘By establishing clear ground rules on how claims
should be formulated and responded to, protocols were thought to focus minds
on the key issues at an early stage and encourage greater openness. This
smoothed the way to settlement’.>) In fact housing practitioners reported
similar changes even though there was no protocol covering their work.
Research by Professors ]. Peysner and M. Senviratne of Nottingham Law
School, Nottingham Trent University found that the protocols generated better
preparation of cases, a more co-operative attitude between parties (including in
fields where there was no protocol), more voluntary disclosure and more wide-
spread employment of single joint experts.>’

3 [2005] EWHC 1419, [2005] 3 All ER 1126, TCC. The defendants sought an interim payment
of £20,000 expended they said in costs thrown away in dealing with the abandoned issues. For
a discussion of the implications of the decision, see S. Cavender, ‘Pre-action Protocol Costs:
Settle or Fight?’, 155 New Law Journal, 2 September 2005, p. 1275.

For details see D. de Ferrars, ‘Entry via the Back Door?’, 153 New Law Journal, 4 April 2003,
pp. 519-20.

T. Goriely, R. Moorhead and P. Abrams, More Civil Justice? The impact of the Woolf reforms on
pre-action behaviour (Law Society, 2002) Research Study No. 43, 420 pp. A 33-page summary
is accessible on www.research.lawsociety.org.uk — Publications. As noted above, the research
was based on interviews with fifty-four lawyers, insurers and claims managers, of whom thirty
specialised in personal injury (PI) work, twelve specialised in clinical negligence and twelve
specialised in housing disrepair. In the case of PI work it also included a comparison of 150
claimant solicitor files concluded before April 1999 (‘pre-Woolf”) and 150 opened and closed
post-Woolf files. 56 Goriely et al, summary of Research Study No 43, p. v.

The Management of Civil Cases: the courts and the post-Woolf landscape, 2005, DCA Research
Report 9/2005.
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On the other hand, it is generally agreed that one of the effects of the proto-
cols has been ‘front-loading’ of costs not only for cases that are ultimately con-
tested but equally for those that settle — including cases that would previously
have settled at lower cost.

See also S. Burns, ‘Pre-action protocols under the CPR’, Legal Action, October
2001, pp. 6-9.

In October 2006 the Law Society proposed a new scheme (dubbed ‘Fast and
Fair’) for handling personal injury cases worth less than £10,000. The claimant
solicitor would complete a standard early notification form to be sent within
seven days of receipt of the client’s instructions, providing enough information
to enable the insurance company to consider the claim. No further work would
be done by the solicitor for 21 days to give the insurance company time to offer
an apology, or admit liability and make an early offer of compensation. After 21
days the claimant’s solicitor would send a simple claim form, plus medical
report, any other evidence and an offer of settlement.*®

3. Legal proceedings

Who can sue? Representative parties and group litigation

Traditionally, the system was based on the concept that legal proceedings were
brought by individuals, but there was provision in the rules for persons to be
represented in proceedings by other persons. They were known as ‘representa-
tive proceedings’. (The old rules were in RSC Order 15, r. 12; the new rules are
in CPR 19.6.%)

The old rule required that those who were represented ‘have the same inter-
est’ in the proceedings and this requirement is also in CPR 19.6. The require-
ment used to be interpreted very narrowly. The classic case was Markt & Co Ltd
v. Knight Steamship Co Ltd,®® but gradually the courts have adopted a broader
approach.®!

In public law anyone with a ‘sufficient interest’ may apply for judicial review
and the courts have given a generous interpretation to ‘sufficient interest’.
Organisations like Greenpeace and the Consumers’ Association have been held
to have a sufficient interest to bring proceedings in private law cases. Claimants
must show that they themselves have a legal right which they are seeking to
enforce. In February 2001 the LCD issued a consultation paper (Representative

8 Law Society’s Gazette, 19 October 2006, p 3; and www.lawsociety.org.uk.

% Inserted by the Civil Procedure (Amendment) Rules 2000, SI 2000/221.

0 [1910] 2 KB 1021.

o1 See, for instance, John v. Rees [1970] Ch 345 permitting representation of members of the
local divisional Labour Party even though there was some division of opinion between the
plaintiff and those he claimed to represent; Prudential Assurance Co Ltd v. Newman Industries
Ltd [1981] Ch 229 permitting representation by minority shareholders of all other
shareholders; and, more recently, Independiente Ltd v. Music Trading On-Line (HK) Ltd [2003]
EWHC 470, Ch and Howells v. Dominion Insurance Co Ltd [2005] EWHC 552, QB.
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claims: proposed new procedures) which proposed that this distinction between
public law and private law cases be removed and that it should be possible for a
representative claim in private law to be brought by an appropriate body or
person with a sufficient interest — such as consumer groups, environmental
organisations and trade associations.®* But in April 2002 the LCD issued a state-
ment to the effect that a new general provision for claims of this nature would
not meet the needs of the diverse situations where representative claims would
be beneficial. Instead the Government would bring forward legislation dealing
with specific topics.®® (This has not yet happened.)

In recent years there has been considerable development of group or multi-
party litigation. In the United States class actions are used on a significant scale.
Rule 23 of the Federal Rules of Civil Procedures allow such actions where (1)
the class is so numerous that joinder of all members is impracticable; (2) there
are questions of law or fact common to the class; (3) the claims or defences of
the representative are typical of the claims or defences of the class; and (4) the
representative parties will fairly and adequately protect the interests of the class.

The first massive group action for damages along American lines in the
English courts was the claim of some 1,500 plaintiffs against Eli Lilly, the man-
ufacturers of the drug Opren. The actions were co-ordinated by a consortium
of a small number of solicitors’ firms. Instead of separate statements of claim,
plaintiffs were using two-page schedules which referred to a master statement
of the claim running to over a hundred pages. In July 1986 Justice Hirst ruled
that a number of ‘lead cases’ should be chosen to be litigated on the different
issues of liability. The remaining actions would then be stayed pending the
result in these cases.

Technically, the position is different from that in an American class action.
Under the American procedure, the result binds all members of the class. In the
English system this is not so. Any Opren litigant could in theory have contin-
ued to fight his own case after the conclusion of the ‘test cases’, but this is pure
theory. In reality, the members of the class in the English situation are just as
much bound by the result. Those on legal aid would not be allowed to continue
the case and those not on legal aid would not be able to afford to do so.

It had been thought that the procedural problems posed by the English rules
for representative actions could be circumvented by the ‘lead case’ device where
one strong case was selected as a test case. Typically, a plaintiff on legal aid poor
enough to be on a nil contribution would be selected. The other plaintiffs would
issue their proceedings but their claims would be stayed until the test case was
determined. It was thought that the costs of the litigation could be thrown on
to the state through this use of the legal aid fund. However in the Opren case
the Court of Appeal held that if the action failed, the costs would have to be met

2 On the consultation paper, see P. Bowden and M. Bramley, ‘Representative claims’, 145
Solicitors’ Journal, 6 July 2001, p. 629 and a note by Professor Ian Scott in 20 Civil Justice
Quarterly, 2001, p. 205. %3 LCD Press Notice 141/02, 26 April 2002.
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by all the plaintiffs, other than those on legal aid. This in effect meant that,
absent support from the legal aid fund, such actions were impossible to fund.

For the role of the legal aid fund in supporting multi-party litigation in a
series of major disaster case — the Zeebrugge ferry disaster, the King’s Cross fire,
the Clapham and Purley rail crashes, the Lockerbie air crash, the Hillsborough
football stadium tragedy and lawsuits against the makers of the Dalkon Shield
contraceptive device and Benzodiazepene-based tranquillisers — see the article
by the Director of Legal Practice at the Law Society, A. Lockley, ‘Regulating
Group Actions’, New Law Journal, 9 June 1989, p. 798.%4

Woolf and multi-party actions

Lord Woolf devoted 25 pages of his Final Report to multi-party actions and
ended with eighteen separate recommendations for procedural reform.®® The
new procedures should provide access to justice both where large numbers of
individuals had a claim that was too small to make individual action uneco-
nomic and when individual damages were large enough to make an action
viable but the number of claimants made the case unmanageable.There should
be full-scale case management throughout. Where proceedings will or might
require collective treatment, either the parties or the Legal Aid Board should
make an application to the court for a declaration that the action meets the cri-
teria for a multi-party situation (MPS). The court itself should equally have the
power to initiate such an application. The criteria suggested by the Law Society
were: ten or more persons with claims in respect of the same or similar cir-
cumstances, a substantial number of which give rise to common questions of
fact or law and the interests of justice would be served by treating the case as an
MPS. Lord Woolf agreed subject to two modifications. The number ten should
be a guide not a rule. In some instances five might be sufficient. Secondly, the
common issues need not necessarily predominate over issues affecting only
individuals. The MPS format should be sufficiently flexible to handle all the
different types of multi-party actions — local housing and environmental
actions, consumer cases, single ‘one off’ disasters and large-scale complex envi-
ronmental actions and product liability cases, including pharmaceutical and
medical cases.

The subsequent procedure would broadly follow the scheme proposed by the
Law Society. The case should be certified as an MPS. A managing judge should
be appointed to control all the cases. He would make decisions about notifica-
tion of the action, lead lawyers, arrangements for representing the interests of
the group, as to how to balance the generic issues and the individual cases, and

¢ The Legal Aid Board played a major role in the development of this form of action. See its
reports Issues Arising for the Legal Aid Board and the Lord Chancellor’s Department from Multi-
Party Actions, May 1994 and When the Price is High, 1997. This policy was continued by the
Legal Services Commission (LSC). Its annual reports give information about multi-party
actions funded by the LSC. Such cases are handled by the Special Cases Unit as part of its
remit with very high cost cases. % Final Report, pp. 223-48.
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as to how costs were to be dealt with. Individuals would participate by entering
their names on a register. The judge would probably need the assistance of a
Master — who might be a Deputy Master or Deputy District judge drawn from
practitioners with experience of such cases.

Lord Woolf accepted that there was nothing wrong with lawyers ‘taking the ini-
tiative in multi-party actions’.®® The typical claimant in such cases was ‘often
poorly informed or ignorant of the particular facts, and it will only be the lawyer
who recognises the potential for claiming’, but the interests of the lawyers and
their clients could conflict. Both the legal aid authorities and the court should
supervise and control the way the case was handled by the lawyers. Clients might
be represented by a ‘trustee’ appointed and paid for out of public funds who
would maintain a watching brief on the public interest elements of the case. There
was a strong case for requiring court approval of any settlement in such cases.

In 1997 the LCD issued a consultation paper, Access to Justice — Multi-party
Situations: Proposed New Procedures.

The CPR deals with the matter in Part 19, rr. 19.10-15 — headed Group
Litigation. The rules provide a framework for the case management of ‘claims
which give rise to common or related issues of fact or law’ (CPR 19.10). The
court has power to make a group litigation order (GLO) enabling the court to
manage the claims in a co-ordinated way. The GLO will contain directions
about the establishment of a group register listing the claims and specifying the
management court. Judgment orders and directions of the court will be binding
on all claims within the GLO (CPR 19.12(1)). The court can select particular
claims as test claims and appoint individual solicitors to be the ‘lead” solicitor
for the claimant or defendants (CPR 19.13(b),(c) and 19.15). The Practice
Direction allows costs to be apportioned in advance.

For the position regarding the vital matter of costs in relation to these cases
see pp. 573—74 below.

For a discouraging assessment of the future for group litigation orders see J.
Robins, ‘Another One Bites the Dust’, The Lawyer, 2 June 2003, p. 18 —
www.thelawyer.com/lawyernews. See generally J. Seymour, ‘Representative
Procedures and the Future of Multi-party Actions’, 62 Modern Law Review,
1999, pp. 564-84.

See also R. Mulheron’s two-part article ‘Some Difficulties with Group
Litigation Orders — and Why a Class Action is Superior’, 24 Civil Justice
Quarterly, 2005, pp. 40-68 and ‘From Representative Rule to Class Action:
Steps Rather than Leaps’, ibid, pp. 424—49. Mulheron argues that although the
courts have moved the representative action some way toward a fully fledged
class action system, important differences remain and that the way forward now
should be reform through legislation.®”

¢ Final Report, p. 242, para. 70.
7 Reform through legislation is the preference equally of J. Seymour in her discussion of the
decision in Howells v. Dominion Insurance Co.Ltd, 24 Civil Justice Quarterly, 2005, pp. 309-15.
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Which court?

As has been seen, until 1990 the High Court and the county court had concur-
rent jurisdiction up to the limit of the county court’s jurisdiction (at that time,
£5,000). In disputes within the jurisdiction of the county court, the plaintiff
therefore had a choice as to whether to start the action in the higher or the lower
level court. Reforms in 1990-91 following the report of the Civil Justice Review
aimed to shift a significant volume of High Court cases to the cheaper county
court. Lord Mackay said that the reason was ‘too many cases of relatively low
importance, substance and complexity were being handled and tried at an inap-
propriately high level. This was wasteful of High Court resources, inflated the
costs of smaller cases and clogged up the courts, exacerbating delay’.% It was
provided that personal injury cases had to commence in the county court unless
the amount in dispute was over £50,000, but for other cases there remained
some degree of choice as between the two levels of court. As from April 1999,
however, the rule is that no proceedings can be started in the High Court unless
the amount claimed is over £15,000 or in personal injury cases, £50,000.%° The
choice as to where to issue proceedings now applies only to cases involving sums
of over £15,000 or in the case of personal injury claims, over £50,000.

There are various reasons why lawyers may prefer the High Court to the county
court. They may feel they will get higher damages, the enforcement process is
thought to be more efficient, the quality of the judges is likely to be better, the
level of costs may be higher. But the court has the power to transfer a case from
one level to the other (CPR Part 30). The Practice Direction on Case Management
in the High Court states that, if started in the High Court, cases involving sums
of under £50,000 will generally be transferred to a county court (CPR 29PD, 2.2).

When, as now seems possible, the High Court and the county courts are
amalgamated into a single Civil Court, this problem would disappear. The
DCA’s 2005 consultation paper A Single Civil Court? stated: ‘it should in princi-
ple be possible to commence any proceedings at any court office’ (para. 27).
Subject to some exceptions the litigant would issue his case at the court busi-
ness office most convenient for him. Post-commencement, the system would
direct cases to the appropriate venue as part of case management.

What kind of proceedings should be started?

Until 1999, there were a variety of ways of starting legal proceedings: in the
High Court, writ of summons, originating summons, originating motion and
petition; in the county court, summons (also known as plaint). Lord Woolf’s
Interim Report stated that his new code of procedure would provide for a
single method of starting all types of claim.”” Under the CPR, for most cases

% Lord Mackay, ‘Litigation in the 1990s’, 54 Modern Law Review, 1991, p. 171.
% Practice Direction to CPR, Part 7. 70 At p. 209, para. 11.
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there is now only one claim form regardless of whether it is a case in the High
Court or the county court. (However, if there is no substantial issue of fact, a
claim in the form of what was previously an originating summons is retained
— CPR, Part 8. This is used extensively, notably in proceedings where the only
issue is costs.)

As noted above, with regard to small claims, in March 2005 the European
Commission proposed the establishment of a European Small Claims Pro-
cedure which would apply to claims of up to 2,000 euros and which would apply
to internal as well as to cross-border cases. The claimant would choose whether
to use his own internal system or the new European system. The DCA’s consul-
tation paper asking for views said the Government took the view that there was
no legal basis for applying the provision to internal cases and that the proposal
was likely to be administratively complex, costly and confusing for litigants.”!
At the time of writing it was not known whether and, if so, when this initiative
might bear fruit.

Contents of the claim form

Part 16 of the CPR and its supporting Practice Direction se