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Since its first publication, Accidents, Compensation and the Law has been
recognised as the leading treatment of the law of personal injuries compensation
and the social, political and economic issues surrounding it. The seventh edition
of this classic work explores recent momentous changes in personal injury law
and practice and puts them into broad perspective. Most significantly, it
examines developments affecting the financing and conduct of personal injury
claiming: the abolition of legal aid for most personal injury claims; the increasing
use of conditional fee agreements and after-the-event insurance; the meteoric
rise and impending regulation of the claims management industry. Complaints
that Britain is a ‘compensation culture’ suffering an ‘insurance crisis’ are
investigated. New statistics on tort claims are discussed, providing fresh insights
into the evolution of the tort system which, despite recent reforms, remains
deeply flawed and ripe for radical reform.

Peter Cane has been Professor of Law in the Research School of Social
Sciences at the Australian National University since 1997. For twenty years
previously he taught law at Corpus Christi College Oxford. His main research
interests are in the law of obligations, especially tort law; public law, especially
administrative law; and legal theory. Recent publications include Responsibility
in Law and Morality (2002) and The Oxford Handbook of Legal Studies (edited
with Mark Tushnet) (2003).

Patrick Atiyah is one of the leading common lawyers of his generation. Until
his early retirement in 1988 he was Professor of English Law at Oxford
University. His published writings range widely over topics in tort law, contract
law, legal history and legal theory; and include The Sale of Goods (11th edition
with J N Harpers and H L McQueen, 2005), The Rise and Fall of Freedom of
Contract (1985) and The Damages Lottery (1997).
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Preface

The seven years since I wrote the preface to the sixth edition have been ones of rapid
and momentous change in the tort system, affecting most particularly the financing
and settlement of personal injury claims. Some of these changes were foreshadowed
in the previous edition; but it was hard to predict the precise contours of the revolu-
tion that was about to be triggered by the abolition of legal aid for most personal
injury claims and the consequent growth of the claims management industry. Phrases
such as ‘compensation culture’, ‘blame culture’ and ‘insurance crisis’ have become
part of the common currency of public debate and political rhetoric in Britain. At the
same time, social security provision for the disabled and compensation for victims of
crime have continued to engage the concern and attention of the government and the
public, both being under review as I write. Nor is it only in Britain that personal
injury compensation looms large in legal and political debate. In the USA, for
instance, asbestos and medical malpractice litigation are matters of intractable and
acrimonious disagreement. In Australia, as a result of turmoil in the liability insur-
ance industry, ‘tort reform’ became, for several months in 2002, the hottest issue in
domestic politics, leading to the appointment of a committee to review personal
injury law and, in its wake, major legislation in all jurisdictions. Despite widespread
dissatisfaction with the tort system, the past decade has (ironically, perhaps) seen its
further entrenchment in the political economy of personal injury compensation.
Except at the margins, the thrust of public policy has been to make the tort system
work better (whatever that might mean), not to replace it with something better.

Changes to the law, both in the areas already mentioned and in others such as the
assessment of damages, have required substantial rewriting of various parts of the
book. The opportunity of a new edition has also been taken to relocate the discus-
sion of human and natural causes (which appeared in chapter 16 of the sixth
edition) into chapter 1 where (I think) it sits more comfortably. In this edition, too,
there is new discussion (particularly in chapter 4) of various forms of administra-
tive compensation arrangements benefiting victims of hepatitis-C, black lung,
vibration white finger and other chronic externalities of modern industrial and
technological activities.

Moving away from law and procedure, undoubtedly the most important devel-
opment since the last edition has been the increasing availability of reliable statistics



Preface

about the tort system. The NHS Litigation Authority now publishes detailed infor-
mation about the number and cost of medical negligence (and other personal
injury) claims against NHS Trusts, and the Compensation Recovery Unit within
the Department of Work and Pensions — as administrator of schemes for recoup-
ing the cost of social security benefits and NHS treatment from payers of tort com-
pensation — produces robust estimates of the total number of tort settlements. The
general picture that emerges is that tort claims have increased about threefold since
the 1970s (assuming that figures produced by the Pearson Commission were
reasonably accurate). The impact of this new information is most obvious in
chapter 8; but its influence pervades many parts of the book. As yet, intelligence
about the cost of compensation is more patchy and less reliable. In some areas —
criminal injuries compensation, for instance — the facts are known. But the total
cost of the tort system, for example, is a matter of considerable speculation and dis-
agreement. Estimates of the total economic cost of personal injuries are even more
problematic. There seems little doubt, however, that the turnover of the compen-
sation ‘industry’ (broadly understood) runs into the tens of billions of pounds per
annum - a significant amount by any standard.

As ever, the main aim of this book is to provide the reader with resources for
standing back from tort law and the tort system and viewing them in a larger legal
and social landscape. Whether placing tort at the centre of the picture in this way
continues to be desirable is a difficult question deserving of serious attention. From
the point of view of legal education, the approach still seems defensible because tort
law is the only aspect of the political economy of personal injuries that the typical
law student encounters. Whether the focus on tort has the same utility in the
context of public policy debates is contestable. Tort law has an immanent ideology,
and taking tort as a starting point may undesirably skew consideration of the basic
question of how risks of personal injury ought to be distributed. Tort law and the
tort system are (it seems) here to stay. The challenge is to imagine a dispensation to
which tort can make a positive contribution in partnership with other principles
and institutions of risk distribution. Only by doing this can we nurture the hope
that the various components of existing compensation arrangements can be held
in benign and creative tension. In the world of realpolitik the burning question is
not how to get rid of tort but how to live with it.

When a book has had as long a life as this one, the passage of time effects much
more than the law discussed therein. This edition will appear under the imprint of
the third publisher of the Law in Context Series, in which this book was the first.
In 1970 academics used pens, typewriters and ‘dictaphones’ to produce their manu-
scripts. Fax machines had not been invented, let alone personal computers, email
and the internet. Thanks to the World Wide Web and other marvels of information
technology, much of the research required to prepare a new edition of this book is
more easily done at my desk in Canberra than it was a decade ago when I lived and
worked in England. Even so, the help of colleagues based in England — especially
Professor Richard Lewis and Professor Nick Wikeley — has been invaluable. Email

XV
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Preface

has also enabled me to keep in frequent contact with Patrick Atiyah, whose char-
acteristically forthright and original observations and opinions continue to provide
inspiration and stimulation. The best form of thanks I can think of is to dedicate
this edition to him with affection, admiration and respect.

Peter Cane
Canberra
April 2006
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Part 1

The issues in perspective






Introduction: surveying the field

1.1 Compensation for accidents

This book deals with certain kinds of misfortune, and in particular with injury and
damage arising from accidents. Although the term ‘accident’ is a convenient one, its
meaning is not straightforward, and some further explanation of the way it is used
in this book is necessary. First, the word ‘accident’ will be used to cover injury and
damage inflicted intentionally (as when, for example, one person deliberately
assaults another), even though neither the inflicter nor the victim may consider the
injury to be ‘accidental’ in the normal sense. Secondly, the term will not be confined
to the technical legal sense — in this sense, injury or damage would be accidental
only if it was not a foreseeable consequence of a deliberate or negligent act.

Thirdly, we are sometimes reluctant to refer to injury or damage resulting from
natural causes as accidental: we might hesitate to say that a house, the roof of which
was blown off by a hurricane, was damaged ‘by accident’ (although we might say
that a person hit by the debris suffered an accident); or we might hesitate to say of
a person who died of leukaemia that they died accidentally (although if a person,
while on holiday, contracts a rare viral disease and dies soon after, we might call the
death an accident). Fourthly, the term ‘accident’ is often used to refer to injury and
damage which is caused by a sudden, non-repetitive, traumatic occurrence; and in
this sense it is contrasted with illness or disease, which often develops gradually and
has no easily identifiable starting point. The distinction between ‘traumatic’ acci-
dents and ‘non-traumatic’ diseases is of considerable practical and theoretical
importance in the law,! and it will be mentioned at various points.

The scope of this book is not limited to any of these narrower senses of the word
‘accident], although its primary focus is on injury and damage for which the law
provides some compensation. As we will see, the law distinguishes in many ways,
not only between injury and damage resulting from natural causes on the one hand,
and human activity on the other (see 1.2); but also between injury and damage of

1 J. Stapleton, ‘Compensating Victims of Disease’ (1985) 5 Oxford J. Legal Studies 248; Disease and
the Compensation Debate (Oxford, 1986). It has been held that suffering deep vein thrombosis as
a result of long distance air travel is not an accident within the terms of the provision of the
Warsaw Convention 1929 dealing with compensation: Re Deep Vein Thrombosis and Air Travel
Group Litigation [2005] 3 WLR 1320.
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the latter type according to whether the person responsible for it was in some sense
at fault. We will be considering to what extent these distinctions are justified. The
main questions to be addressed are: for what injuries and damage ought the law to
provide compensation? what form should that compensation take? how should it
be assessed? and who should pay for it? Important related issues include how com-
pensation systems are administered and how the law seeks to reduce the amount of
injury and damage inflicted.

This book is principally concerned with personal injuries and death, and only
marginally with damage to property. The main reason for including some discus-
sion of property damage is that it allows some illuminating contrasts to be drawn
between different possible ways in which a compensation system can operate. The
comparison, for instance, between the way in which tort law works in relation to
personal injuries and the way fire insurance works in relation to damage to houses
is so significant that it would be wrong to exclude all reference to property damage.

Just as the word ‘accident’ has a number of senses, the meaning of the term ‘com-
pensation’ is also far from straightforward. Meanings of the word and the purposes
of giving compensation will be considered in detail later (17.1). Here it is sufficient
to note that lawyers generally think of compensation as a method of making good
a ‘loss’, of replacing something of which a person has been deprived. Lawyers use
the word ‘loss’ in a rather strange way to include many things that are not losses in
a literal sense, such as pain. In the context of personal injury, death and accidental
damage to property, compensation has two major purposes. First, it is designed to
make good measurable financial losses such as out-of-pocket expenses, income that
has been ‘lost’ in the sense that it can no longer be earned, and the cost of repairing
or replacing property which has been physically damaged or destroyed. Secondly,
it is designed to make amends for disabilities or loss of faculty, pain and suffering,
or death of a close relative. Here also the lawyer thinks mainly of compensating in
financial terms: even though the ‘loss’ has no measurable financial value, compen-
sation in money can be, and is, given.

Another question closely related to those posed earlier is whether, as a society,
we are making the most sensible use of the resources devoted to compensation for
injury and damage. Even ignoring the controversial question of whether a larger
share of national resources should be devoted to such compensation, we cannot fail
to ask whether the resources already distributed to the injured and disabled are
being sensibly allocated. Do we over-compensate some and under-compensate
others? Is there any justification for compensating some people twice over and
others not at all for basically similar misfortunes?

The answers to these questions cannot be found by looking at any one segment
of the law. It is true that one large chapter of private law — tort law — appears to be
central to the questions posed, and a significant part of this book is concerned with
tort law. But to concentrate on this segment of private law to the exclusion of other
relevant areas of the law would give a very distorted view of the way in which the
problem of compensation for misfortunes is dealt with in our society. There are
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many other methods of compensation, such as the social security system and the
criminal injuries compensation system, which deal with disability and bodily
injuries. Personal accident insurance is also important — although it operates prin-
cipally, but by no means exclusively, in the field of damage to property.

Besides being only a part of the picture, in practice tort law operates very
differently from the way suggested by a simple statement of the relevant legal
rules. The development of liability insurance altered the administration and
financing of the tort system? out of all recognition. Because the vast majority of
tort claims are settled out of court by the defendant’s insurance company, the
behaviour of insurance companies is at least as important to an understanding
of the way the tort system is administered in practice as is the behaviour of lawyers
and courts. In practice, most tort compensation is paid by insurers and not by the
people who commit torts.

Yet there are very important issues at stake here. If the person responsible for
injury or damage to another is not to pay the compensation, then who should pay
it? Furthermore, once it is conceded that tortfeasors (i.e. people who commit torts)
do not generally pay for the injury and damage they cause, other questions arise.
For example, should compensation be assessed differently depending on who will
pay it? Again, if the legally responsible party does not pay the compensation, why
should people be entitled to compensation only if there is someone legally respon-
sible for the injury or damage suffered? Recognition that most tortfeasors do not
personally pay damages, and that most tort damages are paid either by the govern-
ment or by insurance companies, points to the conclusion that damages are
effectively paid for by society as a whole. But this recognition carries many other
puzzles in its wake. In particular, it raises the question of the relationship between
the welfare state and the tort system. Society’s obligation to the injured and the dis-
abled is, it might be thought, discharged by the provision of social security benefits,
the national health service and personal health and welfare services. What, then, is
the place of the tort system in all this?

In addition to questions of this kind, which arise from the practical operation of
the tort system, many complex problems arise from the interrelation of the various
systems of compensation operating simultaneously today. Should an injured
person be compensated through one system or another? Should an injured person
be allowed to collect compensation from more than one source? Should one com-
pensation fund be entitled, having paid out compensation to an injured person, to
recoupment from another fund? These questions have been dealt with to some
extent by the courts in relation to the tort system. But they also arise in relation to
compensation systems, which are rarely the subject of court proceedings. In order
to see these issues in perspective and to discuss them rationally, it is necessary to
look beyond the rules of tort law.

2 The phrase ‘the tort system’ refers to the relevant rules of tort law and the machinery for using
those rules to obtain compensation.
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This book is primarily concerned with compensation for injury and damage,
but it is impossible to overlook completely the question of accident prevention.
Compensation is nearly always second best; prevention should be the first aim. Law
can play only a limited part in preventing injury and damage: the skills of mechan-
ics, engineers, psychologists, managers and so on are probably much more relevant.
Even when the law is invoked to prevent (or reduce) accidents, it is usually the crim-
inal law which is used; and in our legal system the criminal law does not have a great
deal to do with compensating people (although some would like to see this
changed). This book does not profess to deal at length with the role of the criminal
law in injury prevention, but the claim is often made that compensation systems
also perform the incidental role of reducing or preventing accidents, and this
subject is dealt with at length in chapter 17.

1.2 Natural and human causes
1.2.1 The issue

We noted earlier that the law draws a distinction between injuries and diseases
according to whether or not they are caused by the actions (or inaction) of some
human person. In the tort system this distinction marks the line between liability and
no-liability because compensation for injury or illness will be recoverable in a tort
action only if one of its immediate or proximate causes was the conduct of some
human person other than the claimant. This is so even if the defendant to the tort
action is a corporation. Normally there will be liability only if the person who caused
the injury is identifiable.’ The Criminal Injuries Compensation Scheme (see ch. 12)
is also limited to injuries caused by someone other than the victim. By contrast, the
social security system is not so limited in its coverage: it draws no distinction between
disabilities with a human cause and disabilities resulting from ‘natural causes.
Sickness and incapacity benefits (12.5) are available to all disabled people regardless
of the cause of their disabilities. Industrial injuries benefits (12.4.3) are only available
in respect of ‘injuries arising out of and in the course of employment’; but while it is
probably true that most such injuries can be traced to a proximate human cause, the
claimant does not have to do this in order to qualify for benefits.

It is important not to confuse the distinction between natural and human causes
with the distinction between traumatic injuries caused by accidents (in the sense of
sudden, short-lived events), on the one hand, and illnesses and diseases, on the other.
Many traumatic injuries (by which is meant injuries resulting from accidents as just
defined) can be traced to a proximate human cause, but by no means all can: a person
may be struck by lightning, or swept out to sea and drowned, or have a heart attack
while driving and run into a roadside pole. Conversely, many illnesses and diseases
cannot be traced to any proximate human cause; but one of the great advances in
medical science in this century has been the discovery that very many diseases have

3 For an exception see 4.2.
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human causes.* The most we can say is that a greater proportion of traumatic injuries
are probably attributable to human causes than of illnesses and diseases; and that
illness and disease account for a much greater proportion of human disability than
do traumatic injuries (1.4.2). It is also true, as a generalization, that responsible
human causes are much harder to identify in the case of many diseases than in the
case of traumatic accidents. The result is that, in practice, a much greater proportion
of victims of traumatic injuries receive tort compensation (and industrial and crim-
inal injuries benefits) than do victims of illnesses and diseases. If proper attention
were to be paid to the compensation of those disabled by disease, the distinction
between human and natural causes would have to be abandoned.

The distinction between human and natural causes can produce some striking
results. Why, for example, should a child born disabled as a result of negligence, on
the part of the doctor who delivered the child, be entitled to substantial compensa-
tion from the tort system, while the child born with similar congenital disabilities
receives no common law damages; or why should a person blinded in a criminal attack
be entitled to compensation from the Criminal Injuries Compensation Scheme while
a person blinded by a ‘natural’ disease or by their own actions is entitled only to social
security benefits? It has been suggested that ‘the view that brain-damaged babies
deserve more generous treatment than the congenitally disabled is rooted in the desire
for accountability, not compensation’.® More generally, it might be argued that com-
pensating victims of human causes at a higher level than victims of natural causes is
a way of giving effect to notions of personal responsibility: a person should be
required to pay compensation for injuries if, but only if, that person was in some sense
responsible for the disabilities. But there are many ways of holding people account-
able for their actions other than by making them pay compensation; and even if we
accept that compensation for injuries caused by humans ought to be paid for by those
who cause them, it does not follow that those injured and disabled by human causes
should be treated more generously than those injured and disabled by natural causes.

Nevertheless, if compensation for disabilities was paid by individuals, the argu-
ment based on personal responsibility might have some force. However, we will see
that most tort compensation is not paid by individuals but by insurers, corpora-
tions and the government, and in this light it is less clear why tort-type benefits
should only be available to those injured by human action. On the whole, those dis-
abled people who can recover tort damages or criminal injuries compensation are
much better provided for financially than those disabled people who must rely on
social security benefits alone. Can this be justified in the light of the fact that the
tort system and the social security system are, in effect, both financed by the public
at large: in the case of the tort system, by insurance premiums paid by potential
tortfeasors, and in the case of the social security system, by all those who pay
National Insurance contributions and taxes?

4 See Stapleton, Disease and the Compensation Debate.
5 Ibid.
6 P.Fenn, ‘The No-fault Panacea’ (1993) 100 British J. of Obstetrics and Gynaecology 103, 104.
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1.2.2  Society's ‘responsibility’ for human causes

One possible answer to this is to say that society is ‘responsible’ for injuries, diseases
and disabilities attributable to human conduct in a way in which it is not ‘respon-
sible’ for naturally caused conditions because the former are, while the latter are
not, caused by people, or by the organization of society in certain ways. What does
this mean? It cannot mean that society is responsible for making good the conse-
quences of — or, in other words, is under an obligation to compensate for — injuries
with a human cause, because this begs the very question at issue. Society may also
regard itself as ‘responsible’ for those disabled by natural causes in the sense that it
regards itself as obliged to maintain them at a reasonable standard of living; and it
would involve circular reasoning to justify different treatment of different classes of
disabled people by pointing out that society ‘accepts responsibility’ for them in
varying degrees.

We might say that society is responsible for disabilities with a human cause
because it is ‘at fault’ or ‘to blame’ in respect of them. But this too is a difficult argu-
ment to sustain because the concept of ‘fault’ being used here is very different from
the concept of fault we apply to individuals. We might say, for instance, that society
is to blame for most road accidents because judges, magistrates, legislators, jurors,
the media, highway authorities, and so on, pay insufficient attention to the ‘mas-
sacre on the roads’and because, as a society, we devote insufficient resources to road
safety and to developing safer alternatives to road transport. There is an important
difference between this type of judgment and the judgment involved in a finding
of negligence. The latter normally implies that the negligent party has paid too
much attention to his or her own interests, whereas our system of social decision-
making allows those in power to make decisions which are thought to be in the
interests of society as a whole, even if they inflict injury or harm on some people.
We may all share some of the blame for every road accident, but this is blame in a
quite different sense from that embodied in the law of tort.

Another possible meaning of the ‘responsibility’ of society for disabilities with
human causes might be found in the concept of cause. We might say that even if
society is not to blame for such disabilities, it nevertheless causes them in a way in
which it does not cause disabilities resulting from natural events. There are many
illnesses and diseases for which human conduct is in some sense responsible. For
instance, much bronchitis is caused by air pollution resulting from human activity,
much cancer is caused by smoking (both active and passive), and many diseases are
spread by the fact that people are brought into contact with one another in public
transport and workplaces, as a result of the way in which society organizes itself.
However, responsibility of this diffuse type is very different from the responsibility
which attaches in tort law to the proximate human cause of an individual’s disabil-
ities, and so it can hardly explain why victims of proximate human causes are better
treated by the law than victims of proximate natural causes. Of course, to say that
society causes disabilities is to say that people cause them by their actions or
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inaction. But the human conduct being referred to is usually very much more
remote, in a causal sense, from the disabilities than conduct which attracts tort lia-
bility. Sometimes it is said that society is responsible for the conduct of individual
citizens as when, for example, it is alleged that social deprivation leads people into
crime. Even assuming that such a connection could be demonstrated, it would not
follow that society should bear the cost of compensating the victims of violence by
individual criminals: the responsibility of the criminal is different from the respon-
sibility of society.

There may be good arguments why society should compensate people disabled by
human conduct, but these do not depend on the fact that such disabilities are caused
by some members of society whether proximately or not, but on the fact that the dis-
abled need help. Therefore such arguments cannot be used to justify different treat-
ment for those disabled by human actions and those disabled by natural causes.

1.2.3 Protecting reasonable expectations

An important aim of a compensation system is to minimize the hardships that arise
out of the disappointment of reasonable expectations, in particular, the expecta-
tion of regular future income (17.1.2.3). It might be thought that one of the reasons
why the law distinguishes between human and natural causes is that human causes
of disability tend to strike more suddenly and with little warning, whereas natural
causes tend to operate more slowly, thus giving the victim more time to adjust his
or her affairs and lifestyle to cope with the disability. However, on examination, this
argument has very little force. It is true that being seriously injured or killed in a
road accident, for example, is a sudden misfortune. But by no means all traumatic
injuries are caused by human actions; even less are they all caused by anyone’s fault,
and yet the tort system compensates chiefly on the basis of fault. It is also true that
some diseases have a gradually disabling effect, but others do not; and a person
afflicted with a gradual disease is not necessarily better able, because the disease is
gradual, to take steps to ameliorate the misfortune it brings in its wake. Besides, the
nature of the disease as either sudden or gradual in effect is not related to whether
it is caused by people or by nature.

Perhaps one factor which influences our attitude to whether disabilities from
particular causes deserve compensation is the relative frequency of disability from
that cause. Serious long-term disability (such as is apt seriously to disappoint
expectations) caused by human activities is relatively rare in our society, and so we
feel that those unfortunate enough to suffer from it ought to be compensated
because they have probably planned their lives and entered commitments on the
reasonable assumption that they will not be seriously disabled in this way. Thanks
to advances in medical science, serious or prolonged disease and premature death
resulting from natural causes are also relatively uncommon today, and people tend
to plan their lives on the basis that these misfortunes will not befall them. This
might encourage us to feel that compensation is as due here as in the case of dis-
ability from human causes.



10

Chapter 1

This would suggest that any argument which justifies compensation on the basis
of disappointment of expectations should focus not on the suddenness of the dis-
ability, but on its relative frequency and the extent to which people can reasonably
be expected to guard against the risk of disability by personal insurance.

1.2.4 Egalitarianism and the problem of drawing the line

Underlying the idea that people ought to be compensated for rare and uncommon
misfortunes but not for the common and widespread misfortunes which affect the
lives of all or of a large proportion of us, are notions of social equality, that we
should all have equal opportunities to enjoy life and to fulfil ourselves. Such notions
may lead to the idea that people who suffer unusual losses ought to be helped by
being compensated, and that the cost of that compensation should be spread or dis-
tributed amongst those members of society who have been fortunate enough not
to suffer such losses. These ideas are vividly illustrated by the adoption of the prin-
ciple of State compensation for war property damage during the Second World
War. Sir Winston Churchill explained the genesis of the war damage scheme in his
history of the War in the following terms: 7

Another time I visited Ramsgate. An air raid came upon us, and I was conducted into
their big tunnel, where quite large numbers of people lived permanently. When we
came out after a quarter of an hour, we looked at the still-smoking damage. A small
hotel had been hit. Nobody had been hurt, but the place had been reduced to a litter of
crockery, utensils and splintered furniture. The proprietor, his wife and the cooks and
waitresses were in tears. Where was their home? Where was their livelihood? Here is a
privilege of power. I formed an immediate resolve. On the way back in my train I dic-
tated a letter to the Chancellor of the Exchequer laying down the principle that all
damage from the fire of the enemy must be a charge upon the State and compensation
be paid in full and at once. Thus the burden would not fall alone on those whose homes
or business premises were hit, but would be borne evenly on the shoulders of the
nation.

Here the justice of treating war damage as a charge on the State is clearly rested
on the notion of equality. Few would disagree with these sentiments. The ques-
tion is how far this principle can be extended. In his speech in the House of
Commons introducing the War Damage Bill, Churchill pointed out that the prin-
ciple of State compensation must be limited to direct loss from enemy action and
not extend to indirect loss such as loss arising from business failure. But was there
any sound reason for this limitation except that a scheme without it would be very
expensive?

The difficulty is, of course, to distinguish between those misfortunes we expect
people to bear and those which seem sufficiently unusual that their victims deserve
our sympathy and financial help. We do not compensate people simply because

7 The Second World War, vol. II (London, 1949), 308. Churchill was one of the pioneers of social
insurance: Liberalism and the Social Problem (London, 1909), 309, 315-16.
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their natural abilities do not allow them to earn as much as some others, but we do
compensate people whose earning power is reduced by a work accident (under the
industrial injuries scheme) or by someone else’s fault (by imposing tort liability).
The social security system compensates earners for income loss resulting from
illness or accident, but it does not compensate people who have never been able
to work for their inability to do so. Again, people who suffer facial disfigurement
in a work accident or as the result of a tort are compensated for their disability
as such, but people born with serious facial disfigurement are not. Even if we
entirely abandoned the distinction between human and natural causes as a crite-
rion for compensating the disabled, it would not follow that we would compensate
everyone whose abilities or endowments were less than normal or average. Some
disabilities are just facts of life which we must all bear as best we can. At the end of
the day, it might not be possible to draw and justify distinctions between the dis-
abled on any more precise basis than that the notions of human individuality and
personal responsibility require people to cope themselves with (or to compensate
themselves for) certain types of differences between human beings which disad-
vantage some people compared with others. Few, if any, advocates of egalitarian-
ism see this notion as justifying or requiring the elimination of all differences
between individuals. Such distinctions are bound, however, to appear to some
extent ad hoc and arbitrary.

1.3 Mixed systems in a mixed society

We live in a society based on a mixture of political and economic principles. Many
aspects of people’s lives are regulated by the State, and a significant proportion of
people’s money is spent by the State. On the other hand, people are entitled, within
fairly broad margins, to spend the rest of their money on what they like and to
arrange their affairs as they wish. British society runs according to a basic principle
that the prices of goods and services should be fixed by supply and demand, so that
prices reflect consumer preference; but at the same time, taxes and subsidies may
deflect consumer preferences from the directions they would take entirely
unaffected by the State’s interference. Britain is a society in which there are great
inequalities of income and wealth, and in which a substantial degree of inequality
appears to be acceptable to many people; but at the same time some of the most
extreme and glaring forms of inequality of income are reduced by the taxation and
social security systems.

It is not surprising, therefore, that we have a variety of regimes for dealing with
the problem of compensation for misfortune. Some misfortunes are so trivial that
they are simply accepted as routine ups and downs of life; others are less trivial but
are still regarded as something that individuals should protect themselves against,
if they wish, by private insurance; still others are seen as sufficiently important to
justify the State instituting a coercive system to ensure that compensation is paid to
the victim by some other person; and yet others are so important that the State takes
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upon itself the burden of raising money to provide compensation or to assist
victims with benefits in kind.

Obviously the choice of one regime rather than another raises fundamental
political, economic and social issues. For instance, how far is a society justified in
requiring people to protect themselves against misfortune? Or to put the question
in another way, is society justified in instituting a system of compulsory insurance
against certain misfortunes? If so, what provides this justification? Again, if some
misfortunes are regarded as so serious and so deserving of the interference of the
State that it is willing to shoulder the burden of paying compensation, how is this
compensation to be funded? Should it be funded by an insurance system in which
premiums vary according to the risk insured against, or by a system of flat-rate pre-
miums? Or should the whole system be financed out of taxation? These questions
in turn raise important issues about income redistribution.

As for the aim of reducing or preventing injuries, it might seem at first sight
that it raises no fundamental political problems. Surely everything possible should
be done to prevent at least those accidents that cause personal injuries. On further
reflection, however, it will be seen that this is not so. Society does not try to prevent
all accidents, even those that cause personal injury. As a society we often have to
make choices between objectives: shall we permit such and such an activity even
though we know it will cause injuries? In making choices of this nature, there is
plenty of room for disagreement on ideological grounds. For instance, we may
decide to prohibit or regulate certain types of activity by statutory or administra-
tive machinery; alternatively, we may decide to leave them to be regulated by the
operation of a free market.

For example, it is known that young drivers cause more accidents than older
ones, and we may want to reduce the number of these accidents. How should this
be done? One way is to fix an age below which people are not allowed to drive; this
is 16 for a motorcycle, and 17 for a car. Another way is to use the law to require
drivers to insure, but to let the market provide the insurance. In this way, young
drivers will have to pay higher premiums because, as a group, they cause more acci-
dents than older people, and the costs of road accidents are mostly paid for out of
premiums fixed by normal insurance principles. In fact, of course, we use both
methods: statutory regulation (fixed age-limits) and the market (variable insurance
premiums), but the precise combination of these two methods is largely arbitrary.
Why 16 or 17 as the appropriate age limits? And are the extra premiums for young
people really ‘fair’? If a young person is allowed to drive at all, might it not be urged
that they should be treated like older and more experienced drivers?

The distinction between an individualistic and a more communitarian political
philosophy affects the choice of compensation systems in many ways. Com-
munitarians tend to favour active State participation in the provision of help and
care to those in need, whereas individualists often advocate that the State should
just provide a coercive mechanism (such as the tort system) for enabling injured
persons to obtain compensation from their injurers if they choose to. Individualists
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often favour providing assistance in cash, which the recipient can then use as they
choose, rather than assistance in kind.

The types and levels of compensation available to members of a particular
society will also depend to a great extent on the wealth of that society. In a society
which has ceased to depend on subsistence agriculture, the first need of an indi-
vidual is an income, and loss of income is the loss which ranks highest for com-
pensation purposes; although even in wealthy countries there is room for argument
about whether income should be replaced in full, irrespective of the size of the
income. If society can afford it, other ‘losses’ may also be recognized as worthy of
compensation — such as loss of bodily function, pain and suffering; and perhaps at
the end of the scale, mental distress from insult or indignity.

In Britain today we can in practice distinguish broadly between three different
compensation systems according to the level of State involvement. First, there is
personal accident insurance through which individuals buy protection against par-
ticular misfortunes. In practice — and this must be emphasized — to the extent that
damage to property is compensated for, this is done almost entirely through per-
sonal insurance. People commonly insure against destruction of their houses by
fire. Motor vehicles, too, are often insured comprehensively, which means that the
owner will be compensated by their insurer for loss of or damage to the vehicle.
Property used in the earning of profits, such as factories or offices, or plant and
machinery, is often insured, not only for its own replacement value but also for loss
of profit that might result from its being damaged or destroyed. Personal accident
insurance can also be bought to provide protection against the risk of personal
injury, although this is relatively uncommon. But the State does not force people to
buy accident insurance, however prudent it would be to do so.

Despite the lack of direct State involvement in this area, the State does intervene
indirectly in various ways. It provides the legal framework within which people
can make insurance contracts and enforce them in the courts,® and the activities
of insurance companies are regulated in certain respects. Many people depend
greatly on insurance companies in arranging their affairs, and would suffer sig-
nificant loss and misfortune if an insurance company failed. There is a great public
interest in the solvency of insurance companies; although in Britain, while there
are statutory provisions concerned with the solvency of insurance companies
(imposing what are called ‘capital adequacy requirements’), the way they fix
premiums is not controlled.

Secondly, we will consider the compensation system based on tort liability and
liability insurance. This system is concerned primarily (although by no means
exclusively) with providing compensation for personal injury and consequent loss of
income, pain and suffering, and permanent or partial disability; for the death of an
earner, causing loss of support to dependants; and for the death of a spouse or a child

8 See generally M. Clarke, Policies and Perceptions of Insurance in the Twenty-First Century (Oxford,
2004).
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who did not support anyone but whose death causes grief and anguish. Here, once
again, the State provides the legal framework of rights and obligations and the system
of courts to enforce these rights and obligations. In addition, in important areas the
State has used its coercive power to require potential tortfeasors to take out insurance
against the risk of their being held liable. Users of motor vehicles must insure against
liability for personal injury (and property damage) caused by their cars, and employ-
ers must insure against liability to their employees for injuries suffered at work. The
function of compulsory insurance is not really to protect the insured against the cost
of liability but rather to ensure that the victim receives adequate compensation.

Tort compensation is, in theory, usually available only if the injury or damage
was caused by someone’s ‘fault’ — a very complex notion, which is examined in
chapter 2. In practice, tort liability is further restricted: most successful tort actions
arise out of road or industrial accidents. In fact, only a very small proportion of
injury victims receive any tort compensation.

The third compensation system to be considered consists of schemes operated
directly by the State. The National Insurance system primarily protects workers
against income loss, and provides for various needs resulting from illness and unem-
ployment; the industrial injuries scheme (13.4) deals with injuries suffered and dis-
eases contracted at work; the Criminal Injuries Compensation Scheme (ch. 12)
compensates the victims of criminal violence to the person. Income support benefits
(13.7) provide basic assistance to persons in need who do not qualify for other
benefits. In addition to cash benefits, the Welfare State provides a wide range of per-
sonal social services useful to those who suffer personal injury — the National Health
Service, rehabilitation and employment services, residential accommodation and
day centres, home helps and so on. Some groups of the disabled, especially blind
people, enjoy special tax concessions. Most social security benefits are available to
those with the relevant need, regardless of whether the need was the result of natural
causes or human conduct; and, unlike most tort compensation, entitlement to social
welfare benefits does not depend on proof that the need was the result of someone’s
fault.

This social welfare system has very little contact with the tort system or with
private insurance systems, although the relationship between them causes problems.
Should a person be able to claim both tort compensation and social security benefits?
Suppose an injured person receives free medical treatment: can that person recover
in a tort claim what it would have cost to have private treatment? Or suppose they
have private treatment when free treatment was available: can the cost of the private
treatment be recovered in a tort claim? And suppose private treatment is paid for by
private insurance: can the cost of the treatment be recovered in a tort claim?

All these issues are dealt with fully later. Here the point to note is how little the tort
system and the State welfare system have influenced each other. They are utterly
different from each other in structure, philosophy and execution. Tort offers ‘full
compensation’; social security a good deal less. Tort pays compensation for pain
and suffering; social security does not — though it does pay something for some



Introduction: surveying the field

disabilities. Tort compensates in money alone; welfare programmes provide a variety
of benefits other than money. Tort pays lump sum compensation; social security pay-
ments are nearly all made periodically. Tort depends in practice on liability insur-
ance; social security is financed by a mixture of personal (but compulsory) insurance
and taxation. Tort claims are mainly dealt with by private institutions, the insurance
companies; social security is administered by the State. The tort system is very much
more expensive to operate than the social security system. Above all, tort claims are
in the main confined to cases in which fault can be proved against someone covered
by liability insurance; in the social security system fault is irrelevant.

As we will see, there are many defects in the tort system as a means of compen-
sating for misfortune and disability; but questions of reform are, unfortunately,
often discussed without proper attention being given to the complex interrelation-
ship between these three types of compensation system. The Pearson Royal
Commission on Civil Liability and Compensation for Personal Injury (which
reported in 1978) paid lip-service to the need to plan reforms in the light of both
the tort and the social security systems: ‘It is clear to us [the Report said] that the
two systems have for too long been permitted to develop in isolation from each
other, without regard to the fact that, between them, they meet many needs twice
over and others not at all”® Unfortunately, as is explained more fully later, the
Report did not seriously and systematically face up to the problems of integrating
the two systems.

Fundamental questions of priorities arise both between the existing compensa-
tion systems, and between the existing systems and other forms of public expendi-
ture. As an example of the latter, should more money be spent on compensating the
injured and disabled and less (say) on schools or roads? This is a political question,
and although lawyers must not ignore such issues, they are not legal questions and
are not dealt with in this book. Also important is the question of whether society
strikes the right balance between accident prevention and compensation for acci-
dents. Would it be more cost-effective to devote a greater part of our resources to
accident prevention, even at the expense of what we devote to compensation? If we
spent more money on roads, would this enable us to save more than it costs in com-
pensation for road accidents? These are economic questions, but if lawyers are to
understand the role of the law properly it may well be necessary for them to con-
sider such questions. They are touched on at various points in this book, though
considerations of space, if nothing else, preclude fuller discussion.

Of greater concern to lawyers are issues concerning priorities between the exist-
ing systems. For example, should tort compensation continue to be ‘full’ when
social security benefits are relatively low? Should a young childless dependent
widow be entitled to be maintained out of tort compensation if her husband is
killed by fault, while the social security system expects a childless widow of 44 to

9 Report of the Royal Commission on Civil Liability and Compensation for Personal Injury (Cmnd
7054, 1978) (Pearson Report), vol. 1, para. 271.
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earn her living if her husband dies a natural death?'” Should tort benefits con-
tinue to be paid for ‘pain and suffering’ and loss of amenities when social security
benefits for permanent disability are confined to industrial accidents? Should we
continue to allow people to recover compensation from more than one compensa-
tion system when many injured people are entitled, at most, to compensation from
one system? Is there any justification for paying more compensation for accidents
at work than for other accidents, as the social security system — but not the tort
system — does? Is there any justification for reducing the compensation payable to
a claimant when the loss is partly the claimant’s own fault — which the tort system
does regularly but the social security system very rarely? Should we concentrate
more help on benefits in kind and less on financial assistance? How should the
cost of compensation systems be borne? Should the long-term disabled be treated
relatively more generously than those whose disabilities are short-lived? Should
those whose injuries result from someone’s fault be treated more generously than
others? These and many other questions must be answered if our compensation
systems are to operate consistently with one another.

Forty years ago it seemed probable that the steady development of the welfare
state might well supplant the entire tort system in the foreseeable future. New
Zealand led the way with the total abolition of the tort action for damages for
personal injuries caused by accidents, and its replacement by a national accident
insurance scheme.!' An Australian committee of inquiry advocated a still more
comprehensive scheme that would have brought accidental injuries and diseases
under one national system.'> However, these proposals were never acted upon, and
are unlikely to be revived in any form in the foreseeable future.

In this country public dissatisfaction with the tort system as a means of
compensating accident victims began to be expressed in the 1960s. A move was
made in 1969 to persuade the Lord Chancellor to establish a Royal Commission
to examine the principles of liability for personal injury.!® The proposal attracted
some interest among lawyers, and it was subsequently supported by a Committee
chaired by Lord Robens, which reported on Safety and Health at Work;'4 but there
was at first little public interest. However, in the early 1970s, widespread con-
cerns about a spate of compensation claims for congenital defects attributed to
maternal use of the drug Thalidomide suggested significant public dissatisfaction
with existing compensation laws, and the result was the establishment in March

10 Bereavement allowance is a contributory benefit payable to bereaved spouses and civil partners
without dependent children, between age 45 and retiring age, for a maximum of 52 weeks
(12.4.3.3).

Accident Compensation Act 1972. The scheme has been considerably changed since it was first

introduced: see further 17.1.2.

12 Australian Committee Report.

13 By means of a memorandum prepared by Professor Atiyah and subscribed to by 33 lawyers, par-
liamentarians and others. See (1969) 119 New L] 653 for the text of the memorandum and The
Times, 5 July 1969.

14 See Report of the Committee into Safety and Health at Work (Cmnd 5304, 1972) (Robens
Committee Report) paras. 448-50.
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1973 of the Royal Commission on Civil Liability and Compensation for
Personal Injury, chaired by Lord Pearson. The Commission reported in March
1978, but it rapidly became clear that the Report would not provide the basis for
any wide-ranging reforms acceptable to the government or the public. The Report
did not offer anything in the way of a blueprint for an integrated compensation
system, nor even any serious strategy for developing the various existing systems
in a co-ordinated fashion. It contained a very large number of recommendations,
some of considerable value and some of which would have quite dramatic effects
on the number of tort claims (for example, in minor injury cases); it also con-
tained a great deal of valuable data about the operation of the tort system, much
of which will be referred to in the relevant places in this book. But apart from
leading to a few minor changes in the law, most of the Commission’s work bore
no fruit.

Renewed concern in the mid-1980s about the cost and delays of the tort
system prompted the Lord Chancellor’s Department to conduct a Civil Justice
Review which led, inter alia, to a package of changes in the way personal injury
actions were dealt with by the courts, and to the enactment of a provision autho-
rizing the use of conditional fee arrangements for the financing of personal-
injury tort claims. In the 1980s the Legal Aid Board (now called the Legal Services
Commission) also began investigating and developing ways of facilitating multi-
party personal injury actions by changes in legal aid rules and administration.
However, the introduction of conditional fees eventually led (in 2000) to the
withdrawal of legal aid for the bulk of personal injuries litigation. As a result of a
recommendation of yet another inquiry into the civil justice system chaired by
Lord Woolf (Access to Justice, 1996), major changes (colloquially called ‘the Woolf
reforms’) were made to court procedure with a view to reducing expense and
delays.!

In the late 1980s, too, considerable pressure built up for piecemeal substantive
reform of the tort system. The medical profession, faced with rapidly increasing
liability insurance premiums, started pressing for the partial replacement of the
tort system with a no-fault compensation scheme for medical misadventure, but
the introduction in 1990 of ‘Crown (or “NHS”) indemnity’ (which means that
health authorities now pay damages awarded against NHS hospital doctors)
took the heat out of the campaign. Proposals by the Lord Chancellor’s Dep-
artment in 1991 for some form of no-fault compensation scheme for minor road
accidents were shelved. In the past decade the Law Commission has examined
many aspects of the assessment of damages for personal injuries, but this project
assumed the continued existence of the tort system and the other compensation
systems in their present form. So it seems clear that for the foreseeable future, the
basic structure of the different compensation systems is likely to remain
unchanged. Apart from anything else, the political climate is unpropitious for any

15 See 10.2 for more details about procedure, legal aid and conditional fees.
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extension of the welfare state sufficient to render acceptable radical reform or
abolition of the tort system.

1.4 Some facts and figures

Before we examine the various compensation systems in detail, it is worth attempt-
ing to paint with a broad brush a picture of the nature and extent of the social
problems with which they deal. But, first, it is necessary to say something at a
general level about the use of statistics. Wherever possible throughout this book,
the results of statistical surveys and other empirical evidence are used to illustrate
and support the analysis and argument. Those who, like me, have no training in
statistics, are not equipped to test the quality of such evidence or the methodology
by which it was generated. However, there are various reasons to be very cautious
about drawing firm conclusions from such evidence. First, careful researchers are
typically explicit about the shortcomings and defects of their methodology: there
is a greater or lesser margin of error even in the most meticulous statistical studies.
At the other end of the spectrum, however, figures are often given without any
indication or explanation of how they were arrived at, arousing the suspicion that
they are little more than ‘guesstimates’. Such ‘junk statistics’ are often used for
rhetorical or propaganda purposes, to promote a particular cause or point of view.
Secondly, statistical information about particular topics often has to be derived
from disparate sources that used different research techniques. So the consumer of
statistical evidence has to be aware of the danger of comparing like with unlike (as
it were). Thirdly, the world changes and life moves on. Statistics, even if highly
trustworthy at the time they were collected, can go out of date and may become
more or less worthless as the years pass. Fourthly, some important points about
the validity of statistics will be obvious even to the innumerate. For instance, sta-
tistics about how many people are killed in road accidents, and about the circum-
stances of those deaths, are likely to be very accurate because most serious road
accidents are witnessed, analysed and recorded in detail. By contrast, there has,
until very recently, been no system for recording, and analysing the causes of,
deaths in hospitals; and so estimates of how many such deaths are the result of neg-
ligence, or could have been avoided, are less reliable and more contested than the
road fatality figures. Although it is highly desirable that analysis and critique of the
law and practice of compensation systems be based on sound empirical evidence,
for the foregoing reasons (amongst others) it is important to take a critical
approach to the increasing volume of data relevant to the subjects discussed in this

book.

1.4.1 Accidents causing personal injury or death

In 2003 about 11,300 deaths by accident were recorded in England and Wales. Some
3,200 deaths were the result of road accidents (roughly the same as the number of
deaths by ‘intentional self-harm’); about a hundred resulted from other transport
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accidents, and about 230 from work accidents.'® Fires caused about 360 deaths. In
1987 it was estimated that as many as 1,000 people die each year as a result of mishaps
associated with surgery.!” In 20023 around 800 offences were recorded as homicide
(that is, murder, manslaughter and infanticide). The number of deaths in any cate-
gory should be distinguished from the risk of dying. Although, it seems, more people
die in accidents in the home than on the roads, it has been estimated that the risk of
dying in a road accident is ten times greater than that of dying in a home accident.!®

The number of accidental injuries obviously depends on the definition of injury
that is used. The Pearson Commission adopted a definition that included only those
injuries that resulted in an absence from work of 4 days or more; and for those not
at work, an injury of comparable severity. This is a convenient working definition
because it fits in with the operation of the social security system which, in general,
only provides benefits for those off work for more than 3 days; and it also matches
the definition of workplace injuries reportable to the health and safety authorities.
But the statistics that follow are gleaned from various sources, and it is not always
clear what definition of injury has been used in their compilation. So they should
be taken as giving only a very approximate idea of the incidence of accidental injury.
Nevertheless, more recent figures have, where available, been used in preference to
the Pearson figures because there is good reason to think that in some areas, at least,
the Pearson figures may not represent the present position.

The Pearson Report found that there were some 3 million accidental injuries each
year in Britain.!” In 2004 some 278,000 people were recorded® as having suffered
injury as a result of road accidents; and about 151,000 were reported? as having
been injured as a result of work accidents. According to the Pearson Commission,
some 55,000 people are injured each year as a result of violent crime. It has been esti-
mated that about 11,000 victims of burns need medical treatment each year; and
that a third of all accidental injuries requiring medical treatment occur in the

16 Like the total number of accidental deaths, the number of deaths on the road has dropped
dramatically in the last 35 years from about 8,000 in 1971. For an examination of some of
the reasons see R.B. Noland and M.A. Quddus, ‘Improvements in Medical Care and Technology
and Reductions in Traffic-Related Fatalities in Great Britain’ (2004) 36 Accident Analysis and
Prevention 103; R.B. Noland, ‘Traffic Fatalities and Injuries: The Effect of Changes in
Infrastructure and Other Trends’ (2003) 35 Accident Analysis and Prevention 599. The number of
employees killed at work dropped from 1,228 in 1961 to 227 in 2002-3 and 220 in 20045, largely
as a result of changes in employment patterns away from high-risk industries.

17 Confidential Enquiry into Perioperative Deaths (Nuffield Provincial Hospitals Trust, 1987).

18 Report of HM Chief Medical Officer, On the State of Public Health, 1995 (HMSO) —
1:1,000-10,000 as opposed to 1:10,000-100,000.

19 Pearson Report, vol. 2, paras. 16, 22.

20 Department for Transport, Road Casualties in Great Britain 2004, table 5c. This figure does not

take account of unreported or unrecorded injuries, of which there are thought to be very many.

We know, for instance, that road accidents gave rise to more than 400,000 successful personal

injury tort claims in 2004-5: 8.3.1.

Reportable injuries are those that lead to an absence from work of more than 3 days or fall into

one of a number of categories of ‘major’ injury. It has been estimated that less than half of

reportable non-fatal injuries are reported. The 2003—4 Labour Force Survey estimated that there
were around 363,000 reportable injuries in that year.
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home.? It has also been estimated that in 2002 around 2.7 million people suffered
injury ‘serious enough to warrant a visit to hospital’ as a result of accidents in the
home; and that another 2.8 million or so suffered such injury in leisure accidents.?
In 1994 it was suggested that 13,000 cases of permanent disability (and 27,000
deaths) a year may be ‘due wholly or partly to medical intervention’.?* More recent
research in several countries suggests that 10% or more of patients admitted to

acute-care hospitals suffer an ‘adverse event’ as a result of ‘medical management’, and

that a significant proportion of these are ‘preventable’?®

1.4.2 Death and disability from other causes

In order to keep the problem of accidental injury in perspective, it is necessary to
appreciate that disabilities attributable to birth defects and to illnesses and diseases
resulting both from natural causes and potentially actionable human activity
(diseases caused by exposure to asbestos? and deformity caused by the drug
Thalidomide are examples of the latter) are very much more widespread than those
attributable to what we would normally think of as ‘accidents’ In 2002, the male death
rate from cancer in England was 275.3 per 100,000, and from circulatory disease,
385.2 per 100,000; while the male death rate from ‘all accidents and adverse events’
was only 23.1 per 100,000 and from road accidents, 9.2 per 100,000.” The Pearson

22 Home Accident Surveillance System 20th Annual Report (Department of Trade and Industry, 1996).

A Department of Health report estimates that each year, 200,000 victims of non-fatal home and

leisure accidents spend 4 or more days in hospital: Preventing Accidental Injury — Priorities for

Action (2002), 5.

24th (Final) Report of the Home and Leisure Accident Surveillance System, 2000-2002 Data (DTI,

2003), HASS table 1 and LASS table 1 respectively. Research from the Netherlands estimates that

three-quarters of injuries leading to medical treatment are the result of home and leisure acci-

dents: S. Mulder et al., ‘Epidemiological Data and Ranking Home and Leisure Accidents for

Priority Setting’ (2002) 34 Accident Analysis and Prevention 695.

24 M. Ennis and C. Vincent, “The Effects of Medical Accidents on Doctors and Patients’ (1994) 16
Law and Policy 97, 99. A report in 1997 said that infections caught in hospital are solely responsi-
ble for 5,000 deaths a year and partly responsible for another 15,000; and that one-third of hos-
pital infections are preventable: The Times, 16 September 1997.

25 E.g. C. Vincent, G. Neale and M. Woloshynowych, ‘Adverse Events in British Hospitals:
Preliminary Retrospective Record Review’ (2001) 322 Brit Med. J. 517; G.R. Baker et al, The
Canadian Adverse Events Study: The Incidence of Adverse Events Among Hospital Patients in
Canada’ (2004) Canadian Medical Association ]. 1678; National Audit Office, A Safer Place for
Patients: Learning to Improve Patient Safety (HC 456, 2005—6). The whole issue of illness, injury
and death as a result of medical mishaps has become politically very hot in recent years. In the
UK, 2001 saw the establishment of the National Patient Safety Agency, one of the functions of
which is to collect data on hospital-patient safety. Its first report, Building a Memory: Preventing
Harm, Reducing Risk and Improving Patient Safety, was published in 2005. In years to come it
should provide valuable data on the incidence of harm resulting from mishaps in hospitals. In
Australia, the Australian Institute of Health and Welfare has recently begun collecting data on tort
claims against hospital doctors: Medical Indemnity National Data Collection: Public Sector (2005).

26 It has been estimated that asbestos-related deaths will peak in 2020 at 3,300 a year. Asbestos will

perhaps turn out to be the source of the largest single group of tort claims for illness as opposed

to accident. Estimates of the total bill for asbestos compensation go as high as £8 billion. For a

wealth of information about asbestos claims in the USA see S.J. Carroll et al., Asbestos Litigation

(RAND Institute for Civil Justice, 2005).

Health and Personal Social Services Statistics, England, table A3. Significantly fewer women than

men died by accident: 16.8 and 2.8 per 100,000 respectively.
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Commission estimated that only about 10% of disabled adults were disabled by
injury;® and that not more than 1 or 2% of disabled children were disabled as a result
of injury, by far the greater number having been disabled as a result of congenital
defects, and rather under 10% having been disabled by disease.” Even among
amputees, for instance, disease accounts for about 77% of the cases, and accidents for
only about 18%.% In 2004 about 2.4 million people were in receipt of incapacity
benefit, but in only about 147,000 cases was the recipient’s incapacity attributable to
‘injury, poisoning or other consequences of external causes’ as opposed to disease and
congenital defects.’! On the other hand, disablement is much more likely to be the
result of accident among those of working age than among the old.

Amongst victims of illness and disease, only a very small proportion are victims
of disease caused by potentially actionable human activities; but the absolute
number of deaths and disabilities attributable to such diseases is undoubtedly
significant, and much greater than the number of deaths and disabilities attribut-
able to accidents.*?

1.4.3 The prevalence of disability

A great deal of information about the extent of disabilities in Britain became avail-
able as a result of a major government survey, the results of which were published
in 1988-9.%* This survey estimated that there are some 360,000 disabled children
under 16 and 6.2 million disabled adults in Great Britain.> These figures by them-
selves are, however, apt to mislead because the survey adopted a wide definition of
disability; and because a very large proportion of the disabled (80% of disabled
men and 84% of disabled women) are over normal retiring age. For the purposes
of this book, which is mainly concerned with lost income, figures relating to those
of normal working age are more important. The survey classified the disabled into
ten categories according to the severity of their disabilities, 1 representing the least
degree of disablement and 10 the most severe disablement. Table 1 summarizes the
findings of the survey.

1.4.4 The effect of disability on income

The OPCS Disability Survey found that the majority of disabled adults live in
family units containing no earner. Only a minority of disabled adults under pen-
sion age were in paid employment, and the proportion of disabled people who

28 Pearson Report, vol. 2, para. 35; but the term ‘injury’ is not given a precise meaning: Stapleton,
Disease and the Compensation Debate, 6.

29 Pearson Report, vol. 1, para. 1519; vol. 2, table 54.

30 Aids for the Disabled (London, 1968), para. 21.

31 Social Security Statistics 2004, Incapacity Benefit, table 4.

32 Stapleton, Disease and the Compensation Debate, 6-8.

33 OPCS Disability Survey Reports 1-6.

34 A follow-up study in 1996/7 put the number of disabled adults at more than 8.5 million (20% of
the adult population): E. Grundy et al., Disability in Great Britain: Results for the 1996/7 Disability
Follow-Up to the Family Resources Survey (DSS Research Report No. 94, 1999). The distribution
of the disabled according to severity was similar in the two studies.
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Table 1. Numbers of disabled persons in Great Britain by age and degree of
disability (thousands)

Age group Categories 1-3 Categories 4-6 Categories 7-10
0-15 100 123 137
16-29 125 127 86
3049 271 273 151
50-59 409 252 131
60-69 713 390 231
70+ 1,158 916 858
Total 2,776 2,081 1,594
16-59 805 652 368

worked was much lower than that in the general population. The more disabled
a person was the less likely that they would work. Only 2% of disabled adults
under pension age in severity category 10 worked, whereas 24% in categories 5 and
6 worked, and 48% in category 1. On the whole, disabled adults in full-time
employment earned significantly less than non-disabled adults. The mean equiva-
lent income® of non-pensioner family units containing a disabled person was only
72% of that of non-pensioner family units in the general population. And whereas
34% of the former had income less than half the mean equivalent, only 23% of
the latter did. The OPCS Disability Survey also found that 23% of families headed
by a person under pension age and containing a disabled adult were in receipt of
supplementary benefit under the social security system.* In 2005, about half of all
recipients of income support under the age of 60 are disabled.?” Table 2 shows the
proportion of income received from various sources by family units containing a
disabled person (as reported by the OPCS).

The effect of premature death on the income of the deceased’s dependants is
really impossible to ascertain from available statistics.

1.4.5 Distribution and sources of compensation

The Pearson Report estimated the number of injured persons who received
compensation from various sources, and the relative proportions of society’s total
provision for the injured which was attributable to the various compensation
systems. Of the total number of some three million persons suffering an injury (as
defined by the Commission), only some 1.7 million, or about 55%, were estimated
to receive any financial assistance at all. Some of these received compensation from
more than one source, as set out in table 3.

35 The equivalent income reflects different amounts of income which different families require to
maintain the same standard of living.

36 Which was the main income-support benefit at the time of the survey.

37 Income Support Quarterly Statistical Enquiry, February 2005, table IS 1.2.
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Table 2. Sources of income of family units containing a disabled adult by severity of
disability (%)

Severity category 1-2 5-6 9-10 all
Earnings 56 43 18 41
Benefits 30 48 73 49
Other 14 9 9 10

Table 3.3 Numbers of injured persons obtaining compensation from different
sources

Source of compensation Number of new beneficiaries
per annum (thousands)

Social security 1,550
Tort 215
Occupational sick pay 1,000
Occupational pensions 4
Private insurance (excluding life insurance) 200
Criminal injuries compensation 18
Other forms of compensation 150
All forms of compensation 1,700

Thus, of the estimated 3 million persons suffering some injury in each year, only
some 215,000 (approximately 7%) received any compensation in the form of tort
damages.*® However, the total value of the damages paid to this 7% was almost half
of the total value of the social security payments made to the million and a half
recipients of those payments. When account is then taken of the administrative
costs of the differing compensation systems, the position is even more striking,
because the tort system is much more expensive to administer. The figures are set

38 Pearson Report, vol. 1, table 4. The last figure in this table takes account of double counting.

39 D.R. Harris and others, Compensation and Support for Illness and Injury (Oxford, 1984) (Harris
1984 Survey) found that 12% of its sample of accident victims obtained some damages through
the tort system. This higher figure probably results from the fact that about 40% of the sample
suffered ‘lasting physical effects’ as a result of their injuries. In other words, the sample contained
ahigh proportion of cases involving injuries much more serious than those which met the Pearson
definition. The more serious the injuries, the more likely it is (other things being equal), that tort
compensation will be claimed and obtained. As we will see later (8.1.4), the number of successful
tort claims today is around 750,000 per annum. However, we have no equivalent contemporary
figure for the number of persons suffering personal injury (as defined by the Pearson
Commission), and so it is impossible to say whether the increase in successful tort claims repre-
sents an increase in the proportion of injured persons who receive some tort compensation.
According to an estimate made in 2000, some 11.2 million people a year suffer personal injury. If
this is correct (and there is no way of knowing), the proportion who recover tort compensation
is slightly lower than the Pearson estimate.
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Table 4.4° Cost of compensation paid from different sources to injured persons
and administrative costs of payments, average over 19716 (1977 currency values)

Source of compensation Annual payments Administrative
(£s) costs p.a. (£s)

Social security 421 million 47 million

Tort 202 million 175 million

Occupational sick pay 125 million *

Occupational pensions 5 million *

Private insurance (excluding life insurance) 51 million *

Criminal injuries compensation 17 million 1.7 million**

Other forms of compensation 6 million *

* No estimates provided by the Pearson Commission
** Estimates based on reports of Criminal Injuries Compensation Board

out in table 4, from which it will be seen that of the total cost of compensation paid
(on average in each of the years 1971-6) of some £1 billion, the tort system
accounted for no less than £377 million.

Thus 7% of the accident victims accounted for perhaps 37% of the total cost
(payments plus administration) of the compensation paid out (making some
allowance for the unestimated administrative costs). It must be pointed out at once
that the 7% who received tort damages certainly included a disproportionate
number of the more seriously injured, so that one would not expect the tort victims
to have received only the same proportion of payments as their number bears to the
whole. Nevertheless, it seems that, even allowing for this fact, the beneficiaries of the
tort system came off remarkably well compared with all the other injured. Indeed,
their position was even better than is indicated by this table because many of those
who obtained payment of tort damages would also have been beneficiaries under
one or more of the other compensation systems. For example, about three-quarters
of those who received tort damages would also have received social security pay-
ments,*! and many of these would also have received occupational sick pay.*?

Furthermore, the vast majority of those who receive tort compensation are the
victims of accidental injury. Only a very small number of those disabled from
birth or by illness or disease receive tort damages, not only because very many
such disabilities are the result of natural causes but also because, even if a parti-
cular victim’s disability was the result of intentional or negligent human action,
it will often be very difficult or impossible to prove this with the degree of cer-

40 Based on Pearson Report, vol. 2, table 158.

41 Concerning the present position regarding cumulation of tort damages and social security pay-
ments see 15.4.5.

42 Pearson Report, vol. 2, para. 52.
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tainty the law requires. Most people disabled by illness or disease must rely on
various social security benefits. So we have a situation in which (according to the
Commission’s estimates) a very small proportion of the disabled received about
half of total compensation payments. Although we do not have equivalent con-
temporary statistics, there is no reason to think that the basic picture is
significantly different today.

Preferential treatment of certain groups of the disabled does not end here. In
addition to compensation for loss of income, those fortunate enough to be com-
pensated under the tort system, the criminal injuries compensation system, or the
industrial injuries scheme, may also receive compensation for ‘loss of faculty’, or the
disability as such, regardless of whether it causes any loss of income. For example,
a person who loses sight in one eye may receive up to £36,000 if there is a tort claim,
or a disablement pension of around £36 per week if they qualify under the indus-
trial injuries scheme, even if the claimant’s earning power is quite unimpaired.
A disabled person who cannot claim under any of these schemes will not receive
any compensation for disability as such, even if they receive some compensation
for loss of earning power. We will meet such distinctions between different groups
of the disabled time and again, and it is necessary to ask whether there is any
justification for them.

1.4.6  The more serious and the less serious

Of the very large number of injuries (even as defined by the Pearson Commission)
itis clear that the greater number are of a relatively minor character; and, although
statistics are lacking, the same is also certainly true of disabilities caused by dis-
eases. For every person who is off work for months, hundreds are off work for
weeks; and for every one off for weeks, scores are off for days. For every one who
loses a leg or an arm or an eye, hundreds of others suffer nothing worse than
scratches and bruises. For every person totally blind there are many more partially
sighted. For every person who cannot walk, many more have difficulty in doing
so. For example, in 20023 the rate of reported ‘major’ work injuries amongst
employees was 113 per 100,000 whereas the rate of (less serious) injuries that
caused an absence from work of more than 3 days was 501 per 100,000.%* Of those
who were absent from work as a result of a workplace injury suffered in 1989-90,
42% were away for only part of a day, 13.4% were away for between 4 and 7 days,
and only 3.7% were absent for over 3 months.* The Pearson Commission found
that most disablement pensions awarded under the industrial injuries (social
security) scheme are paid for under a year; and only about 30% are still being
paid 3 and more years after they are awarded.*> Of the 245,000 recipients of dis-
ablement pensions in 1996, some 133,000 were assessed at 24% disabled or less;
most recipients were assessed at between 20 and 54%. Only 12,000 were assessed

43 Health and Safety Statistics Highlights 2002/3, 30.
44 Employment Gazette, December 1992, 628, table 12.
45 Pearson Report, vol. 2, table 7.
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at 65% disabled or above; and only 5% were assessed as between 85 and 100%
disabled.s Of the 1,710 people assessed as suffering a prescribed disease under the
industrial injuries scheme in the March quarter of 2005, 1,090 were assessed
as less than 25% disabled, and only 420 were assessed as more than 55% dis-
abled.?” Similarly, of the persons who received tariff awards from the Criminal
Injuries Compensation Authority in 2002/3, 60% suffered injuries assessed at the
lowest 5 (out of 25) tariff levels, and only 3 out of more than 42,000 recipients of
awards were assessed at the highest level.#®

Translate bodily injuries into financial losses and the position is the same. For
everyone who counts their losses in thousands of pounds there are many more
who count their losses in hundreds of pounds. One survey among those who
recovered damages in respect of industrial injuries found that 20% received
less than £100 each, another 25% recovered between £100 and £249, while only
19% obtained more than £1,000.# The Pearson Commission’s own survey among
3,302 injured persons showed that 19% had no income loss at all (after allowing
for sick pay), that 67% incurred income loss of under £100 (1973 currency values),
some 3.7% had losses of between £500 and £999, and only 2.2% had losses exceed-
ing £1,000.%° A study of insurance company payments, also made for the Pearson
Commission, showed that in the month of November 1973, nearly half the pay-
ments were of less than £200, and only 1% exceeded £5,000.°" The Harris 1984
Survey (based on data collected in 19767 from 169 persons who received tort
damages) found that the mean amount of damages was £1,135 while half of the
respondents received less than £500.%2 A large study conducted in the 1990s found
that of 80,000 personal injury claims for which legal aid was granted 70% resulted
in total damages of less than £5,000, and 80% in total damages of less than
£10,000.>

Itis plain that long-term disability and chronic sickness raise social and financial
problems for the victim and the victim’s family different in kind from those raised
by short-term sickness or minor injuries.** Many (but by no means all) families
can weather a short period of lost or reduced income without great hardship.
Savings can be used; borrowing can be relied on; payment of bills deferred; expen-
diture can be cut down for short periods. So also minor disabilities that do not

46 Social Security Statistics 1997, table F2.05

47 Industrial Injuries Disablement Benefit Statistics: Quarter ending March 2005, 1IDB 2.7. As we shall
see later, even 100% disablement is far from representing complete helplessness.

48 Criminal Injuries Compensation Authority, Annual Report 2002/3, table 1.

49 TUC Evidence to the Pearson Commission, table 6 (1977 currency values).

50 Pearson Report, vol. 2, table 78.

51 Ibid., para. 522.

52 Harris 1984 Survey, 86-91.

53 Law Com. No. 287, Pre-Judgment Interest on Debts and Damages (2004), para. D33. The fact that
the cases were legally aided probably means that they were not the very smallest in value.

54 Recent research confirms what might be expected, namely that the incidence of long-term health
problems is much greater amongst accident victims than among the general population: Law
Com. No. 225, Personal Injury Compensation: How Much is Enough? (1994), 53-9.
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affect earning power can be tolerated and lived with, even though they may be
permanent or long-lasting. But long-term or permanent income loss or reduction,
or permanent disabilities, are far more serious.

On the other hand, it is also the case that although a very small proportion of
accident victims suffer serious injury or heavy financial loss, they receive a very con-
siderable proportion of total payments of compensation. For instance, claims for
medical negligence in respect of birth-related brain damage represent only 5% of
claims against the NHS, but account for more than 60% of total expenditure on
medical litigation.”> The Pearson Commission’s study of insurance payments
found that 1% of payments accounted for no less than 23% of the sums paid.>
A recent survey of medical negligence cases found that the top 10% of successful
claims by size of payment accounted for 76.1% of the total amount paid out, while
the bottom 50% by size accounted for only 3.5% of the total paid.”” Among the
recipients of criminal injury awards in 1979-80, 2% (or 356 out of 17,460) received
approximately £4.2 million, or 26.8% of the total sum paid out under the criminal
injuries scheme during that year.>

One conclusion of vital importance can be drawn from these facts, namely that
insistence on equal treatment for all cases is likely to prejudice satisfactory treat-
ment of the more serious cases because the impact of long-term serious disability
on people’s lives is likely to be relatively much greater than the impact of short-term
minor disability. To be satisfactory, a compensation system must achieve a proper
financial balance between treatment of more serious cases, on the one hand, and of
less serious, on the other. If we attempt to treat all cases alike, the paradoxical result
is that we end up in practice by treating the more serious and deserving cases less
generously. If one person is off work for 6 months and loses £10,000 in wages, and
another person is off work for 2 days and loses £200 in wages, and we cannot afford
to compensate them both in full, equality of treatment might suggest, for example,
that we pay the first person £5,000 in compensation and the second person £100 in
compensation. Yet this would probably cause much greater hardship to the first
person than the second.

Moreover, we know that large sums can be saved by eliminating the smallest
claims altogether. Although the smallest claims may not in aggregate be as great
as the few much larger claims, they still represent a substantial proportion of the
total sums paid out. They also account for a very large percentage of the admin-
istrative costs of any compensation scheme, since these costs are proportionate to
the number of claims as well as to the size of the claims. Administratively it is
likely to cost far more to process one hundred claims for £100 each than one claim
for £10,000 (even though the cost of processing a claim for £10,000 will probably
be greater than the cost of processing a claim for £100); and this is true whether

55 Department of Health, Making Amends: A Report by the Chief Medical Officer (2003), 47.

56 Pearson Report, vol. 2, para. 522.

57 P. Hoyte, ‘Unsound Practice: The Epidemiology of Medical Negligence’ [1995] Medical LR 53.
58 CICB Sixteenth Report (Cmnd 8081, 1980), para. 8 (latest available figure).
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the administration of the system is in the hands of courts, insurance companies,
the Department for Work and Pensions (DWP) or anyone else. Thus by refusing
to pay any compensation to the person who has lost £100 we might be able to
afford to pay very much more to the person who has lost £10,000, because for
every one who has lost £10,000 there will be scores if not hundreds who have lost
only £100. In the USA it has been calculated that the cost of workers’ compensa-
tion programmes can be reduced by no less than 17% by the simple expedient of
denying benefits for the first 7 days of incapacity unless the incapacity lasts more
than 28 days.”

We shall see later that most of the compensation systems in operation today go
some way to meet the point being made here by eliminating the smallest claims.
Only the tort system clings to the principle of full compensation for all claimants.
There is a good case not only for eliminating certain small claims but, in addition,
for increasing the proportion of compensation payable in cases of more serious
or lasting injury. Since the tort system professes to make full compensation for
all injuries, it does not, in theory, allow the more seriously injured to be treated
relatively more generously than the less seriously disabled. In practice, however,
as we shall see later, the tort system does the converse and treats those with minor
injuries relatively more generously than those with serious injuries. Sick pay
schemes, also, understandably tend to be more generous to those off work for
short periods than to those with chronic disability. Of existing compensation
systems, only the social security system treats the long-term and more seriously
disabled relatively more generously than those who suffer minor and short-term
disabilities.

Another vital question, arising from these considerations, concerns the strategy
for future improvement. There seems no doubt that in the long run society will,
within the limits of its resources, gradually improve the provision it makes for the
accident victim, the disabled and the sick. This has been happening for many years,
and there is every reason to expect the process to continue. The crucial question,
however, is whether the process is to continue along a broad front, with steady but
necessarily slow improvement in the position of all those similarly placed; or, alter-
natively, whether some more fortunate groups among the afflicted are to be per-
mitted to advance ahead of others similarly placed. For example, are tort victims to
be permitted to continue reaping the great financial advantages of the tort action,
as compared with those unable to recover tort damages? If so, is the value of tort
damages to continue to be improved, as has been happening for some time, so that
the disparity in treatment becomes even greater? Are accident victims to continue
to receive favoured treatment as compared with victims of disease? Or, alterna-
tively, are all those unable to earn an income because of incapacity to be treated
equally, and perhaps not very generously at the outset, so that improvement will

59 Report of the National Commission on State Workmen’s Compensation Laws (Washington, 1972),
table 3.5.
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come gradually for all? Are tort-type benefits to be provided for new classes of
victims unable to prove fault? And if so, on what principle are these new classes to
be selected, if indeed there is to be any principle at all other than that of giving most
to those with the loudest voices? These are difficult questions to which we shall
return at various points.
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Fault as a basis of liability

2.1 The conceptual basis of tort law

The aim of this Part is to explain the main features of tort law as a system for com-
pensating for personal injuries and death, and to examine its main theoretical
defects as a compensation mechanism. We will focus on tort law because most
claims for damages for personal injuries and death are ‘made in’ tort; although
occasionally such a claim may be ‘made in’ contract or based on some statutory
cause of action. The boundaries of a legal subject are not set by divine prescript but
by the custom of lawyers. Tort law as a separate legal subject is largely a product of
the systematizing activities of academic lawyers in the nineteenth century. This
body of law deals with a variety of social and economic problems that may be
classified in a number of different ways, for instance, by looking at the interest of
the person who complains of some injury: are they complaining about deprivation
of liberty; injury to their person or feelings; damage to property, or the invasion of
land; damage to reputation or invasion of privacy; injury to relations between
members of a family; damage to trade or business? Alternatively, problems may be
looked at in terms of the cause of the injury: who caused it; was it caused inten-
tionally, maliciously, negligently or without ‘fault’ on the part of anyone; did the
injured person play a part in causing the injuries?

A third way of classifying problems is according to the relationship between the
claimant and the defendant. For example, the liability of an employer to employ-
ees could be isolated as a subject for legal treatment on its own, and so also could
the liability of a manufacturer of products to a consumer injured by the use of the
product. Similarly, the liability of a landowner to neighbours, and the liability of
one road user to another, could be, and to a limited extent are, studied as separate
parts of tort law.

The result of all this is that the conceptual structure of tort law is disorganized and
ramshackle.! On the one hand, we have the tort of negligence, which is based on the
blameworthy nature of the tortfeasor’s conduct and which covers not only injury to
the person and damage to property, but also, to some extent, purely financial loss. On

1 See generally P. Cane, The Anatomy of Tort Law (Oxford, 1997).
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the other hand, we have a collection of ‘specific’ torts. Some of these are based on the
interest they protect (e.g. defamation, malicious prosecution and wrongful impris-
onment), others on the relationship between the parties (e.g. some types of nuisance,
and the form of liability known as the rule in Rylandsv. Fletcher) and yet others on a
combination of the two (as with the ‘economic torts’ such as intimidation and inter-
ference with contractual relations). Much of tort law is judge-made, but there is an
increasing number of ‘statutory torts’ created by legislation, such as ‘strict’ liability
for defective products (which is discussed in ch. 4). Of all these torts, the tort of neg-
ligence is the most important for the purposes of this book because tort liability for
death and personal injury is most commonly based on the rules of the law of negli-
gence.

2.2 Negligence as a basis of liability

Aloose synonym for ‘negligence’is ‘carelessness’. To behave negligently is to be care-
less. But lawyers also say that negligence is a ‘distinct tort. What this means is that
damage caused by negligent conduct is generally actionable irrespective of the kind
of activity out of which the damage arose. The tort of negligence thus extends over
the whole sphere of human activity and is not confined, as are most other torts, to
particular types of conduct or activity. It concerns the way in which activities are
carried out, and not any particular activity; and it protects a variety of interests.
However, in practice the law of negligence is largely concerned with certain conse-
quences of two particular activities, that is, with bodily injury and, to a lesser extent,
damage to property suffered on the roads and in the workplace.

Actions for damages for personal injuries constitute a significant proportion of
all civil litigation in Britain today. Moreover, we know that for every action for
damages for personal injuries that comes up for trial in court, another ninety-nine
claims are settled by negotiation. The total amount of money that changes hands
as a result of negligence cases (including settlements) is very large. It is true that the
maximum amount involved in a single personal injury or fatal accident claim is
relatively small compared with the maximum that may be involved, for example, in
a single commercial claim arising out of an important contract; but the total value
of personal injury and fatal accident claims is great. In quantitative terms, the tort
of negligence is of great importance in the process of compensating people for
unintentional personal injury.

The tort of negligence is said to consist of three elements: first, a duty to take care;
secondly, a breach of that duty; and, thirdly, damage caused by that breach of duty.
This third element can be subdivided into two further elements, namely that the tort-
feasor’s conduct must have been the ‘cause in fact’ of the damage; and, secondly, that
it must have been the ‘legal cause’ of the damage. The second element (‘breach of
duty’) is concerned with the definition of negligent (or, loosely translated, ‘careless’)
conduct. Negligence is a species of ‘fault, and it is with this that the remainder of this
chapter deals. The other two elements of the tort are examined in later chapters.
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2.3 The fault principle

Apart from negligence, the other main species of fault recognized by the law of torts
are intention and recklessness.? To harm someone intentionally is to do some act
with the aim thereby of inflicting injury, loss or damage on that person. To harm
someone recklessly is to do some act realizing that it may result in injury, loss or
damage to that person. Negligence consists of failure to take reasonable precautions
against risks of injury to others that one ought to have foreseen and guarded against.
Some claims for damages for personal injury or death arise out of intentional or reck-
less conduct, but the vast majority arise out of negligent conduct. In a few instances,
as we shall see in chapter 4, a claim for damages for personal injury or death may be
made against a person even if that person has not been at fault in any of the above
senses. But in general, tort liability for personal injury and death is based on fault. To
say that a person was at fault is to say that they should have behaved differently in
some respect.

Traditionally, the fault principle is seen as having two aspects: it has generally been
used both as a sufficient and (with a few exceptions) a necessary condition of and
justification for the imposition of liability to pay tort damages for personal injuries
and death. In other words, the principle asserts, first, that a person who causes injury,
loss or damage to another by fault should be required to compensate that other; and,
secondly, that a person who causes injury, loss or damage to another without fault
should not be required to compensate that other. But, as we shall see, the fault prin-
ciple, as it operates in tort law, also requires us to take account of any fault of the
claimant (C)? that causes injury, loss or damage to C. We must, then, expand the first
proposition as follows: a person who causes injury, loss or damage, whether to them-
selves or to another, should bear the burden of that loss or damage to the extent
that it was caused by their fault. Of course, it is a corollary of the second proposition
that a person who suffers loss as a result of events that were no-one’s fault, must bear
that loss personally unless compensation is available from some other source.

As between an individual claimant and an individual defendant, these two
propositions stated in this general form seem perfectly just. But the fault principle
suffers from serious defects, which will be examined in chapter 7.

The notion that tort liability should be based on fault has had a powerful
influence on the minds of people generally and of lawyers in particular in the last
century or more, and it still exerts great force. Even (proposed) schemes of ‘strict’
liability (or ‘liability regardless of fault, e.g. product liability)* usually contain

2 See generally P. Cane, ‘Mens Rea in Tort Law’ (2000) 20 OJLS 533.

3 For centuries, the party who initiates a legal claim under English law was called the ‘plaintiff. Now
the term used is ‘claimant’. In this book, the new term is used even in relation to events and cases
in the long period before the change. In Scots law, the term for a plaintiff is ‘pursuer’ and for a
defendant, ‘defender’. Some of the cases discussed in this book originated in Scotland because the
House of Lords is the final court of appeal for Scotland as well as England. But for the sake of sim-
plicity, even in relation to such cases, the terms ‘claimant’ and ‘defendant’ will be used.

4 See further ch. 4.
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numerous concessions to the fault principle. As we will see in due course, there have
been many legal developments in the last 80 years or so which have been designed
to facilitate the operation of the fault-based tort system of accident compensation.
These include the system of compulsory third-party insurance to cover liability for
road accidents, and of compulsory insurance to cover liability of employers to their
employees. There is also a body called the Motor Insurers’ Bureau (MIB) which is
designed to fill the gap in the compulsory motor insurance system caused by failure
of vehicle owners to insure in accordance with the legal requirements; in addition,
the MIB accepts liability in some hit-and-run cases and in cases where the party at
fault was insured but the insurer has become insolvent.

Much other legislation has been passed which has improved the operation of
tort law as a compensation mechanism: the Law Reform (Miscellaneous Provisions)
Act 1934 allows actions to be brought against the estate of a deceased negligent
person; the Law Reform (Contributory Negligence) Act 1945 changed the law to
allow claimants to recover some damages despite having contributed by their own
negligence to the injuries suffered; the Law Reform (Personal Injuries) Act 1948
abolished the doctrine of common employment and enabled employees to sue their
employers where they suffered injury as a result of the negligence of a fellow
employee; and the Occupiers’ Liability Acts of 1957 and 1984, among other things,
simplified the law concerned with the negligence liability of occupiers of premises
to visitors.

Outside tort law, too, there have been legal developments based on the idea that
the fault principle provides a sound basis for a compensation system. Most notably,
under the Criminal Injuries Compensation Scheme (discussed in ch. 12), entitle-
ment to compensation depends on proof that someone was at ‘fault’ in the sense of
having committed a criminal act against the claimant.

In the rest of this chapter, we will examine the nature of negligence as a species
of fault.

2.4 Negligence as fault
2.4.1 A question of fact?

A requirement of success in an action based on the tort of negligence (or ‘in negli-
gence’ as lawyers say) is proof that the defendant was negligent. ‘Negligence’ means
failure to take that degree of care which was reasonable in all the circumstances of
the case, or failure to act as a reasonable person® would have acted. The question of
whether a person acted reasonably or not is often said to be a ‘question of fact’ but
this is a misleading expression. It is necessary to distinguish between primary facts
and inferences or evaluations. What actually happened; how an accident occurred;

5 The classic phrase is ‘the reasonable man’. Without entering into a discussion of whether the stan-
dard of the reasonableness is gender specific, in this book the word ‘person’is used instead of ‘man’.
For a brief discussion see Cane, The Anatomy of Tort Law, 43—4.
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whether the claimant did this or the defendant did that; what part was played by
third parties, and so forth — all these are questions of primary fact. Usually the judge
decides what the primary facts of the case were after hearing the evidence.
Sometimes there is no dispute about the primary facts: everyone agrees about what
happened. Sometimes it is not possible to reach any satisfactory conclusion about
the primary facts because the evidence is fragmentary — perhaps because the parties
were killed in the accident, or because the defendant is the only person who knows
what happened and takes refuge in silence, or for some other reason. In such cir-
cumstances the judge is still bound to make ‘findings of fact’; that is, to determine,
in accordance with certain rules of law, procedure and evidence, what facts shall be
assumed to be the primary facts. The judge may hold particular facts to be estab-
lished because the contrary has not been proved, or because of some legal pre-
sumption, or because they are reasonable inferences from what has been proved, or
for some other reason.

When all findings of fact that are necessary or relevant have been made, the judge
will proceed to the second stage of the negligence inquiry, which is that of making
ajudgment: given the findings of fact, was the defendant negligent? Although this is
also often referred to as a question of fact, this is a somewhat unfortunate usage. It
is quite true that in certain ways a finding of negligence is treated as a question of
fact — for instance, a decision of this kind cannot technically constitute a precedent
for future cases. But in many other respects a finding of negligence is treated rather
like a decision on a question of law. For example, appeal courts are sometimes pre-
pared to reverse such findings, while they are very reluctant to disagree with a trial
court’s findings of primary fact. It cannot be proved that a person was negligent; one
can merely argue that the person was negligent and hope to persuade the judge by
argument.

At all events, a finding that a defendant was negligent clearly involves making a
value judgment on that person’s conduct; and it is therefore necessary to discover
what criteria are employed in the process of making that judgment. The conven-
tional answer to this question invokes the somewhat mystical figure of the reason-
able person. A person is negligent if they fail to take the degree of care that a
reasonable person would or does take. But this raises the further question of what
‘reasonable’ means. Is the reasonable person black, coloured or white? Male or
female? Young, middle-aged or old? Christian, Muslim or of some other, or no, reli-
gion? Rich, poor or averagely affluent? Perhaps none of these differences between
people is relevant, for instance, to questions about how a reasonable person would
drive a car, but some or all of them may be thought to be relevant in some contexts.
To complicate matters further, what the law says is that people should behave in the
way that a reasonable person in their position would behave. This formulation allows
the court to invest the reasonable person with characteristics that the defendant
actually possesses. For example, in an action against a surgeon, the standard of rea-
sonableness is that of the reasonable surgeon, not the reasonable GP. However, it is
largely up to the court to decide which of the characteristics of the defendant to
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attribute to the reasonable person. In fact, the reasonable person is an abstraction
whose characteristics are invented by the judges. Lord Radcliffe once said that the
reasonable person was ‘the anthropomorphic conception of justice’;® which, in the
context of the tort of negligence, means that a person is negligent if they fail to take
that degree of care which justice requires should be taken. However, this tells us
nothing about the characteristics of the reasonable person except that they are a
function of ideas of justice and sound behaviour about which people (and judges)
might justifiably disagree.

Would it help to equate the reasonable person with the ‘average person’? A sta-
tistician might reject the idea that there is such a person as the ‘average person’;’ but
in some contexts, at least, it may be possible to find out how people generally behave
or react to given situations. Suppose, for instance, that an employee is injured by a
machine in a factory, and alleges that it was negligent of the employer to use the
machine without taking certain precautions. Is it any help to find out whether other
employers do the same? Suppose we find that the great majority of employers who
use this machine also do not take the allegedly required precautions. Is this not evi-
dence that at least the ‘average employer’ would not regard it as necessary? The
(legal) answer is that it is, and the courts give considerable weight to the practice of
employers in this respect. The courts also give considerable weight to the practice
of professional and business people in arriving at decisions on questions of negli-
gence. To some extent decisions of this kind are probably based on the feeling that
a person should not be blamed for doing what everybody else does, and a court may
be reluctant to consider the issue of whether the common practice was itself negli-
gent. But to some extent also, a decision of this kind may be based on acceptance
by the court of the standards of the community, so that although a judge may per-
sonally feel that the common practice is unsatisfactory, he or she may subordinate
that view to the practice of the community. In this way, the concept of the average
person may be of assistance to judges in helping to set the standard of care in par-
ticular circumstances.

This does not mean that negligence consists simply of the failure to observe
normal or usual precautions in a given situation or, conversely, that observance of
normal or usual precautions cannot amount to negligence. The courts have never
accepted that they are precluded from finding negligence even in the face of wide-
spread and long-standing practice.® If it were alleged that a driver was negligent in
driving across a road junction without stopping, it would not help much to prove
that 90% of drivers did the same. On the other hand, where professional negligence
is alleged, for example, against a doctor, the fact that the defendant observed the
care or precautions customarily practised by a body of professional colleagues con-
sidered by the court to be reputable, will usually lead a court to hold that there has

6 Davis Contractorsv. Fareham UDC [1950] AC 696, 728.

7 R. Powell, “The Unreasonableness of the Reasonable Man’ (1957) 10 Current Legal Problems 104.

8 Morris v. West Hartlepool Steam Co. [1956] AC 552; Cavanagh v. Ulster Weaving Co. [1960]
AC 145.
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been no negligence, even if a majority of members of the relevant professional
group would have acted differently.’ The effect of this latter approach is to give pro-
fessionals, especially doctors, considerable protection from negligence liability.
These examples show that at the end of the day the concept of reasonable conduct
depends more on value judgments by courts than on observations about what
people generally do.

Anyway, given the many differences in outlook and behaviour between people
who live in our pluralistic society, the notion of the average person may, in many
contexts, be very difficult to invest with any concrete meaning. There may be no
relevant common practice that can be treated as reasonable behaviour, and people
may genuinely disagree about what would constitute reasonable behaviour in
particular circumstances. The standard of behaviour against which the defendant’s
conduct is measured is a standard decided on, and inevitably decided on, by
judges.

Why does the law continue to utilize the largely fictional figure of the reasonable
person? The answer appears to be, in order to obscure the role of the judge as
policy-maker. Judges in this country have traditionally eschewed the role of policy-
maker: they continue to proclaim that they are not concerned with policy but only
with law, and it is possible that the public prefers it this way. For many people,
‘impartial justice’ means justice without policy. If a judge were to say to a defen-
dant: “You have failed to do what I think you should have done and that amounts
to negligence’, the defendant may come away thinking of the judge, ‘Who are you
to tell me that?’ But if the judge says: ‘You have failed to do what the reasonable
person would have done, and that amounts to negligence), the defendant may come
away with more respect for the judge and the law.

On the other hand, in recent decades many people have become more aware of
the fact that judges in Britain are overwhelmingly white, wealthy, male, middle-
aged or elderly, from highly or relatively privileged backgrounds, and Judaeo-
Christian in upbringing or outlook even if not actively ‘religious” If it is correct to
say that it is judges who decide what conduct is reasonable and what is not, then it
may be hard to avoid at least a suspicion that the law embodies standards of rea-
sonableness that may not reflect the views and expectations of many members of
our society. This inevitably raises the further question of why such people, who are
neither popularly elected nor democratically accountable, should be allowed to
force their standards of justice and reasonableness on the rest of us. This is a
difficult question that will not be addressed here. Whatever the answer, the ques-
tion may lead us to ask, further, whether the issue of what sorts of conduct ought
to entail liability to compensate for injury and damage should not be decided by
the legislature rather than the courts.!

9 Sidaway v. Governors of Bethlem Royal Hospital [1985] AC 871; Bolitho v. City and Hackney HA
[1998] AC 232.
10 See generally P. Cane, ‘Taking Disagreement Seriously: Courts, Legislatures and the Reform of Tort
Law’ (2005) 25 OJLS 393.
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2.4.2 The nature of negligence

One way of summarizing the points made in the previous section is to say that the
issue of negligence or reasonable conduct is an issue of ‘policy’ which is little
different from the sorts of policy decisions which public officials are continuously
having to make. The judge’s decision is often a far less momentous decision because
the majority of litigated cases involve a microscopic analysis of conduct at a par-
ticular moment of time. But this is not always so, and there are occasions on which
a judge may have to decide whether action taken ‘on grounds of public policy’ or
‘in the public interest’ was ‘reasonable’ — i.e. whether the judge agrees with the
policy-makers. For instance, in the 1960s British Railways and the Ministry of
Transport spent a great deal of time debating the desirability of replacing manually
operated level crossings with automatically operated barriers. They took into
account the financial savings that would result and the risk of possible accidents,
and they decided on balance that the changeover was desirable. Subsequently an
accident occurred at one of these crossings, which formed the subject of a public
inquiry by a QC.!"! Had legal proceedings been brought, the judge would have had
to determine a similar question to that which the railway authorities and the
Ministry had already determined, though the question would have been couched
in the language of ‘negligence’.

In more recent years, major disasters such as the sinking of the Herald of Free
Enterprise in Zeebrugge harbour, the fire in the King’s Cross underground station,
and the destruction of the Piper Alpha oil platform, have been followed both by public
inquiries, which have investigated the causes of these tragedies and made recom-
mendations as to how similar accidents might be avoided in the future; and also by
tort claims brought by persons injured and relatives of those killed in these disasters.
Such tort claims inevitably raise important policy issues about the desirable balance
between safety and the commercial interests of entrepreneurs, and such inquiries
often lead to the imposition of stricter safety standards by legislation or other gov-
ernment action. Tort actions in which claimants allege that they have been injured as
aresult of a defect in the design of a product may also raise fundamental policy issues
about the proper balance between the safety of consumers, the profitability of man-
ufacturing industry and the desirability of innovation in product design.

However, even though the issue of negligence is sometimes essentially an issue
of ‘desirability in the public interest, it does not follow that in deciding a case a
judge will take into account all those factors that a public official or a Minister
might take into account. A Minister may, for example, decide that a certain course
of action is likely to win votes for his or her party, and that this consideration out-
weighs all others; a judge would not be influenced by such a consideration. In fact
a judge is likely to take into account (whether explicitly or silently, consciously or
subliminally) four main considerations: first, the degree of probability, judged as at

11 Report of the Public Inquiry into the Accident at Hixon Level Crossing (Cmnd 3706, 1968).
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a point in time just before the accident occurred, that damage would result from
the conduct which is complained of; secondly, the magnitude of the harm (once
again judged as at a point in time just before the accident occurred) which was likely
to result if the conduct complained of took place; thirdly, the value or utility of the
object to be achieved by the conduct in question; and, fourthly, the burden in terms
of cost, time and trouble, of taking those precautions against the risk of damage
which the claimant alleges ought to have been taken.

A famous US judge, Learned Hand, once declared that negligence was a function
of three variables;'? on this view, negligence is shown where the burden of the pre-
cautions needed to avoid a risk of injury or damage occurring as a result of particu-
lar conduct is less than the product of the likely magnitude of the damage and the
probability that the damage will occur. It has been argued that this is fundamentally
an economic test,'® as opposed to the essentially moral notion of fault embodied in
the concept of reasonableness. If it can be shown that the expenditure of £X on
avoiding or minimizing the risk of an accident will prevent accident costs of £X +Y,
then it is clearly desirable that the £X should be spent. On the other hand, it is said,
there is no point in spending £X to prevent accident costs which are less than £X. In
some situations this is a useful perspective, and sometimes (although by no means
always) it may even be possible to put actual figures on the probability of an acci-
dent occurring,'* the damage likely to be caused if an accident does happen and the
cost of precautions. But any attempt to reduce the whole law of negligence to the
form of an algebraic equation must be dismissed because we will normally not be
dealing with precisely measurable values. More importantly, how can we place a
value on the object to be achieved? Significantly, perhaps, Learned Hand did not
specifically mention this factor; and plainly it cannot be reduced to monetary terms
in most instances. Suppose an ambulance driver is taking a seriously injured person
to hospital and is driving faster than usual in order to arrive sooner and so give the
injured person a better chance of survival. How do we put a value on the life of that
person, and how do we compare it with the value of any lives that may be lost in an
accident caused by the ambulance driver’s speeding? Such things can only be the
subject of a delicate personal judgment, and people may well differ in making such
judgments.

The point is even stronger where, as often happens, the court is required to
compare dissimilar things. Suppose a court is asked to say whether it is negligent to
play cricket on a ground without a fence, so that balls are occasionally hit into the
street. We might be able to assess with reasonable accuracy the likelihood of a ball
being hit out of the ground and injuring someone, the likely severity of those

12 USw. Carroll Towing Co. (1947) 159 F 2d 169.

13 R. Posner, Economic Analysis of Law (4th edn, Boston, 1992), 163ff.

14 One of the easiest risks to quantify is death from various causes. It is also relatively easy to quan-
tify the risk of being injured in a road accident, for example; but determining the risk of suffering
specified injuries or being involved in a particular type of accident may be very difficult. Much
will depend on whether reliable statistics are available.
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injuries and the cost of taking precautions against this happening. But how can we
compare the value of cricket as a pastime with the value of the safety of passers-by,
and so decide whether playing cricket without a fence was negligent?

At this stage it might be thought that we reach the realm of purely subjective
judgment; but it is often said that what judges ought to do at this point is to attempt
to discern and give effect to community values. If a judge believes that the com-
munity has a high regard for the game of cricket, it is right, so the argument goes,
to give it a high value when weighing it against the possibility of personal injury.
The obvious weakness of this approach lies in the notion of ‘community values’. In
a pluralistic society, although there may be a core of issues on which many people
hold similar views, there will be many more about which a variety of differing and
more or less inconsistent views can be and are legitimately held. The value of the
game of cricket is, perhaps, a good example. Furthermore, there may be occasions
on which judges feel very strongly that widely held values are wrong or misguided,
and there is nothing to stop a judge from trying to change such values by applying
his or her own. In this way the courts may seek to mould opinion, and change the
community’s sense of values. However, as we have already observed, the legitimacy
of such behaviour is questionable given the make-up of the judiciary and the
unelected and unaccountable nature of the office of judge.

In making a finding of negligence the courts do not generally rely on factual or
statistical or expert knowledge, at least where the facts do not clearly fall within the
realm of scientific knowledge. Where allegations of professional negligence are
made, for example, against a doctor, the courts do rely on expert witnesses to tell
them what is accepted practice and what is not. But in many areas judges rely almost
entirely on their own experience, hunch or instinct. Thus the probability of an
event is almost invariably'® decided without the assistance of statistical evidence;
and the assessment of the amount of damage likely to be done and the burden of
precautions is rarely reduced to arithmetical calculations. Even in cases in which
hard facts could be adduced and measured, courts seem to discourage the use of
empirical evidence. What is known in the USA as the ‘Brandeis brief” is rarely used
in this country. Reluctance to hear empirical evidence is partly the result of a desire
not to prolong and complicate trials, and partly of a realization that the ultimate
issue in a negligence action is not a factual one but requires a value judgment.'

2.4.3 Probability of harm

As we have just seen, four factors are taken into account in deciding whether a person
has taken reasonable care: the probability that the claimant would suffer harm and

15 Haley v. London Electricity Board [1965] AC 778 is an exception; but even here the evidence used
(about the number of blind people in London) was only indirectly relevant to the issue to be
decided, namely whether the Board ought to have guarded against the possibility of a blind person
falling into an excavation in the pavement.

16 For a discussion of the issues in an Australian context see K. Burns, ‘It’s Just Not Cricket: The High
Court, Sport and Legislative Facts’ (2002) 10 Torts L] 234, esp. 247-54.
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the likely magnitude of that harm, the cost of taking precautions to prevent it and
the value of the activity which caused the harm. We will consider each of these factors
in turn. First, probability. The most important thing to note here is that probability
is relative. Some events are so probable that there would be no point in conducting
one’s life except on the assumption that the event will take place — for example, that
the earth will continue to spin on its axis in its accustomed orbit round the sun.!”
Other events may be such remote possibilities that nobody would adjust their
conduct because of them — for instance, that a major earthquake will occur in Britain.
In between these extremes there is an infinite number of gradations, and these
degrees of probability are reflected in the language of the courts. Events may be
described as ‘very probable’, ‘highly probable’, ‘quite likely’, ‘not unlikely’; events may
be described, after they have happened, as ‘remarkable’ or ‘extraordinary’; risks may,
before the event, be stigmatized as ‘remote’ or ‘fantastic’ possibilities.

There is no fixed point at which the law requires people to take account of a pos-
sibility. The point is a moving one because negligence is a function of several vari-
ables. In other words, it may be negligent to disregard a very remote risk in one
situation, but not negligent to disregard a much greater risk in another situation. We
must consider alongside probability the other factors mentioned above — the utility
of the conduct in question, the magnitude of the damage that may be done; and the
burden of the precautions required to avoid the damage. In Bolfon v. Stone, for
example, the possibility that a cricket ball might be hit out of the ground and injure
someone in the street had to be set against the fact that the chance of this happening
was quite small; that the amount of damage, if any, which the ball was likely to do
was limited; and that cricket could not be played without creating such a risk except
at the cost of building a high and costly fence. Taking all these factors into account,
the balance was held to be in favour of no liability.!® On the other hand, The Wagon
Mound involved the very remote chance that oil accidentally discharged from a vessel
in a harbour might ignite on the surface of the water. Set against this the fact that, if
it did ignite, very considerable damage could be done, the fact that a discharge of oil
serves no useful purpose, and that the only precaution required to avoid it was the
turning off of a tap, and the balance was held to be in favour of liability."”

2.4.4 Likely magnitude of harm

This is the second factor taken into account in deciding a negligence issue, and in
some cases it may tip the scales. For example, in Parisv. Stepney Borough Council?®
it was held that an employer who knows that one of its workers has only one sound
eye may be negligent if it fails to supply the worker with goggles for work involving
a risk to the eyes, even though the risk is sufficiently remote that the employer

17 The distinguished mathematician, G.H. Hardy, once wagered ‘his fortune till death’ to a halfpenny
that the sun would rise on the following day.

18 See Bolton v. Stone [1951] AC 850.

19 The Wagon Mound (No. 2) [1967] 1 AC 617.

20 [1951] AC 367.
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would be justified in disregarding it in the case of a normally sighted worker.
Similarly, it has been held that organisers of sporting events must take greater care
for the safety of disabled than of able-bodied participants.?!

There is some empirical evidence to suggest that people do take into account the
magnitude of the damage which their conduct may cause in determining the degree
of care with which they will perform some task. In an experiment conducted by the
Road Research Laboratory in 196122 a group of motorists was asked to drive
through three narrow gateways the pillars of which appeared to be made of plastic,
wood and concrete respectively. It was found that they drove at the lowest speed
and with the greatest care when the pillars appeared to be concrete, at the highest
speed and with least care when the pillars appeared to be plastic. Unfortunately
there was insufficient evidence to show whether lower speeds and greater care actu-
ally made any material difference to the accident rate.

In order to determine the magnitude of the harm it may be necessary to make
judgments based on community values. Is the death of one individual a harm of
‘greater magnitude’ than the suffering of injury by a dozen others; or than the phys-
ical destruction of thousands of pounds’ worth of property? Can the death of one
individual ever be regarded as harm of greater magnitude than that of another or
are all people equal for this purpose? Such questions are rarely discussed openly by
courts or lawyers; and it may very well be that society’s sense of values on such
matters is not always wholly rational. As a society we tolerate many risks that could
be avoided at manageable cost. Cars, for example, could be made safer if people were
prepared to pay more for them;* roads could certainly be much safer if more money
was spent on them, or if cars travelled at slower speeds. Many accidents could be
avoided every year, but society is evidently not prepared to pay the cost of doing so.
By contrast, if an individual is in actual and immediate peril, society may be pre-
pared to devote very considerable resources indeed to saving that person’s life. For
example, the amount we are prepared to spend to save the lives of miners trapped
underground is much greater, per life saved, than we are prepared to spend to avoid
accidents in coal mines. Although it is hard to find any rational basis for this,** it is
also hard to dissent from the way in which society reacts to these situations.

21 Morrellv. Owen, The Times, 12 December 1993.

22 Research on Road Safety (HMSO, 1963), 89-90.

23 People’s attitudes to the risks of different types of transport may not correlate with the degree of
danger involved. For example, many people have a much greater fear of flying than of motoring,
even though flying is statistically much safer than motoring. ‘Psychologists have identified . . . a
tendency for people to judge a particular type of event as more likely to happen if particular
instances of the event are easy to remember or, for whatever reason, “come to mind” more readily.
Thus people tend to overestimate the frequency of widely reported causes of death’: M.W. Jones-
Lee, ‘The Value of Transport Safety’ (1990) 6 Oxford Review of Economic Policy 39, 53 n. 22. Such
attitudes may affect the amount we are prepared to spend (or require to be spent) on reducing the
risks involved in various modes of transport.

24 An attempt is made by C. Fried, ‘The Value of Life’ (1969) 82 Harvard Law Review 1415. One
answer is that the time available in such circumstances to effect a rescue puts a limit on the amount
which can be expended. It is sometimes suggested that people who carelessly get themselves into
situations from which they need to be rescued should pay the cost of the rescue.
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2.4.5 The value of the activity and the cost of the precautions needed to
avoid harm

The negligence formula requires the harm caused by the allegedly tortious conduct
to be weighed against the cost of the precautions which it is argued ought to have
been taken and the social benefits flowing from the conduct. The more valuable an
activity, the more uncompensated harm we might be prepared to accept as a cost
of the continuance of that activity. So, for instance, in Bolton v. Stone the court (in
effect) had to decide whether the playing of cricket on the ground in question was
worth the risk of injury to passers-by in the street, given the probability and mag-
nitude of the risk. Suppose that it would have cost so much to take precautions
sufficient to remove the risk of injury to passers-by that people would not have been
prepared to pay the entrance charges or membership fees needed to finance it, and
so the cricket club would have had to close. In that case, the court would have had
to decide how important the cricket club’s activities were relative to the interest of
passers-by in personal safety. In fact, the court did not address this issue directly,
but found in the club’s favour simply on the basis that the risk was very small.
However, implicit in this decision was a value judgment that the playing of cricket
under the conditions in question was worth the small element of risk to passers-by
which it created.

In many cases, the taking of suitable precautions will not threaten the very con-
tinued existence of an activity, but may reduce the value of the activity. The speed
at which motor vehicles are driven provides an example. Driving more slowly may
reduce the risk of accidents and injury, but it may also reduce the value of driving
as an activity. A court, confronted with the need to decide whether driving at a par-
ticular speed in particular circumstances was negligent or not, will need (implicitly
at least) to weigh the advantages of higher speed against the greater safety and lower
risk of driving more slowly. For instance, we might be prepared to allow emergency
vehicles to drive at speeds we would not tolerate in other circumstances even
though such speed increases the risk of accident and injury. On the whole, however,
the risks attaching to the use of motor vehicles are great, and the sorts of precau-
tions necessary to prevent the typical motor vehicle accident — such as driving a
little more slowly, or giving a signal earlier, or sounding a horn, or waiting for the
next straight stretch of road before overtaking — reduce the value of the activity only
slightly. This is probably why the issue of reasonable care is rarely contested in rela-
tion to road accidents.

Of course, we cannot measure the value of an activity without first defining it,
and this may not be a straightforward matter. The case of emergency vehicles illus-
trates the point. Transporting a desperately ill person to hospital, sightseeing by car,
driving to work and long-distance trucking are all instances of the activity of using
a motor vehicle. However, because of its special social value, we may be prepared to
pick out the first and describe it as a different activity from the other three for the
purposes of tort law. Conversely, we might treat sightseeing and driving to work as
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the same activity even though it could be said that the latter is more socially impor-
tant than the former.

In practice, courts rarely decide the issue of negligence by reference to the nature
and value of the defendant’s activity. They tend to focus on the probability and
magnitude of the risk and the cost of precautions. However, decisions about
whether a defendant ought to have taken particular precautions to avoid particu-
lar risks often imply judgments about the value of the defendant’s activity. For
instance, courts are quite unwilling to hold medical practitioners negligent in
respect of the way they treat their patients; and one reason for this approach is the
high value implicitly placed on treatment of the sick. The courts often express a fear
that too readily holding doctors negligent may cause them to practise ‘defensive
medicine’; that is, that they may be led to carry out or not to carry out particular
procedures simply in order to reduce the risk of incurring legal liability and not in
the interests of their patients. In other words, courts are quite willing to hold that
precautions which claimants allege that doctors ought to have taken to avoid harm
are so costly in terms of their effect on styles of doctoring that they would reduce
the value of medical practice to an unacceptable extent. The social benefits of
medical practice are thought to be worth more uncompensated harm than the
social benefits of many other activities.

2.4.6 The function of the negligence formula

The allegation in a negligence action is basically that the defendant paid insufficient
attention to the interests of others in deciding how to behave, and has pursued his
or her own objectives at the risk of injuring other people or damaging their prop-
erty. This is perhaps the foundation for the view that negligence is a moral fault.
Whereas the individual looks at the matter primarily from their own point of view,
the judge looks at the matter from the point of view of the public interest and the
need to balance the interests of different persons. People are entitled to pursue their
own interests and objectives even if by doing so they may endanger other people or
their property to some degree. But there are limits to the extent to which people
may do this, and the judge’s task is to define those limits with the aid of the negli-
gence formula. People may drive their cars at a ‘reasonable’ speed because the gain
to them and the public from being allowed so to drive is at least worth the risk of
the harm such driving may cause; but people are not allowed to drive at an ‘exces-
sive’ speed because the additional gain that it brings does not outweigh the addi-
tional risk that it imposes on others.

There is another fundamental difference between the judge’s task and that of
anyone else who is called upon to decide between different courses of conduct, and
that is the purpose for which the decision is to be made. When a person chooses a
course of action, they do so prospectively, before engaging in one or other course
of conduct. By contrast, a court always decides the negligence issue retrospectively:
in a negligence action the judge has to decide what should have been done in the
past, not what should be done in the future. The purpose of this inquiry is to decide
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whether compensation should be paid to those who have suffered injury or damage
as a result of the chosen course of action.

What is the justification for imposing an obligation to pay compensation on the
basis of a judgment that a person should have behaved differently in the past? There
are two main arguments. The first is that negligent conduct can be stigmatized as
blameworthy and from this it follows that a negligent defendant ought to compen-
sate an innocent claimant for the latter’s injuries. The second argument is that by
holding past conduct to have been negligent and by requiring the negligent party
to pay for loss caused by it, the law might have some deterrent effect on future
behaviour. If, for example, a court were to hold that a cricket club had been negli-
gent in not building a fence around its ground, this might have some influence on
the future behaviour of that and other clubs. The assertion that the law can operate
as a deterrent is, in theory, capable of being empirically tested, and if it proved
unfounded then this second justification would collapse. Each of these arguments
is discussed extensively later in this book (in ch. 17).

2.4.7 Foreseeability

Negligence is a form of fault. To say that someone was at fault in behaving as they
did is to say that they should have behaved differently. To say that a person was neg-
ligent is to say that they should have taken certain precautions (which they did not
take) to prevent harm to another. We have seen that the precautions which the law
requires are those which the reasonable person would take in the light of the prob-
ability and magnitude of the harm in question, the cost of the precautions needed
to avoid it and the value of the harm-causing activity. However, we cannot mean-
ingfully or fairly say that a person should have taken such precautions unless we can
also say that they ought to have known about the risk at the time when it is alleged
that the precautions ought to have been taken. In the terminology of tort law, neg-
ligence is failure to take reasonable precautions against foreseeable risks of harm.
Foreseeable risks are those the reasonable person in the defendant’s position would
have foreseen.

The concept of foreseeable risk is a difficult one because foreseeability is rela-
tive in three important ways. First, an event may be more or less foreseeable
according to the detail in which the event is described. The fact that most houses
are insured against fire is testimony to the foreseeability of damage to or destruc-
tion of a house by fire; but it would be a very different matter to say, after a fire has
occurred, that anyone could or should have foreseen when, where and how it
might break out. In general, the more detailed the description of an event, the less
reasonable it would be to say that it should have been foreseen. For instance, it is
reasonable to expect a person to foresee that if they drive negligently they may
injure another road user. It would be much less reasonable to expect them to
foresee (for instance) the sex or age of that other road user or the precise nature of
the injuries suffered or the exact sequence of events that led to the accident and
the injuries. When the law says that a person cannot be liable for negligence unless
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harm to the claimant was foreseeable, it does not mean that every detail of what
happened must have been foreseeable. A person can be held liable for negligence
provided they ought to have foreseen a risk of harm sufficiently great to justify
taking the precautions which the claimant alleges ought to have been taken. The
fact that the harm actually suffered by the claimant was greater than was foresee-
able, or that it occurred in an unforeseeable way, will not relieve a person of liabil-
ity provided it can be said that the person ought to have foreseen harm which
would have justified the taking of the precautions in question.

A second way in which the concept of foreseeability is relative arises from the
fact that what a person can foresee depends on what they know. A person who
knows that a vessel is full of petrol vapour, for instance, is much more likely to
foresee the destruction of the vessel by fire than a person ignorant of this fact. The
foreseeability of particular events may also depend on the state of scientific and
technical knowledge. This has proved particularly important in relation to negli-
gence claims arising out of the use of pharmaceutical drugs and in litigation
against cigarette companies. Since foreseeability depends on knowledge, the
obvious question is, whose knowledge? The law’s answer is, ‘the knowledge which
the reasonable person in the defendant’s position would have had’. As we saw
above, the concept of the reasonable person in the defendant’s position rests ulti-
mately on value judgments about the amount of care people ought to take for the
protection of others.

A third reason why foreseeability is relative is that people vary in their attitude
to risk. Some people are ‘risk averse’, others are ‘risk-takers’ and yet others are ‘risk
neutral’ The more risk averse a person is, the more likely they are to foresee remote
risks of harm and to take precautions. By contrast, the more ‘risk-taking’ a person
is, the less likely are they to foresee or guard against risks of harm in their activities.
The courts have never explicitly considered the relationship between attitudes to
risk and the legal concept of foreseeability. What is the ‘reasonable person’s’ attitude
to risk? Perhaps it is neutrality. The point is that one person might foresee a risk
that would not occur to another. The law must, even if only implicitly, adopt some
attitude to risk in applying the concept of foreseeability.

2.4.8 The objective standard of care

The question in a negligence action is not whether the defendant personally could
have foreseen the harm or could have avoided it. The general principle is that the
defendant’s personal capacity to foresee and avoid harm is irrelevant. The judge
must decide what the defendant should have done (which is what the reasonable
person would have done), not what he or she could have done. Various reasons for
this ‘objective’ approach can be identified. First, it would be difficult and time-
consuming to determine the relevant capabilities of every defendant; secondly, it
would be very difficult to tailor the notion of ‘reasonable care’ to the personal capa-
bilities of each defendant; thirdly, to the extent that the legal concept of negligence
is rooted in morality, it shares with morality the role of setting standards of conduct



Fault as a basis of liability

which people are expected to strive to achieve.?> Fourthly, defining negligence in
terms of what the defendant personally could have done would unduly sacrifice the
interest of potential claimants in personal security and freedom from injury and
damage to the freedom of potential injurers to engage in risky activities. The objec-
tive standard of care can be understood as the law’s attempt to strike a fair balance
between the competing interests in freedom of action and personal security that we
all share.

The fact that the legal standard of care is objective should be distinguished from
the issue of how demanding that standard is. For instance, prevalence of liability
insurance has perhaps encouraged courts to impose standards of care which are
beyond the reach of many people, because they know that in the typical case, the
defendant personally will not have to pay any damages awarded. This last reason
provides one of the explanations for the rule that a learner driver?® or the inexperi-
enced doctor must conform to the same standard of care as is required of experi-
enced drivers or doctors, and the fact that physical disabilities are generally ignored
in judging whether a driver was negligent:?” if the defendant is insured against
liability (as car-owners are required to be by law) then the law’s aim of compensat-
ing persons injured on the road can be achieved without imposing intolerable
financial strains on negligent drivers.?®

Nevertheless, the law must pay some attention to what could have been done: it
would be Kafka-esque to say that the defendant should have done something that
could not have been done by anybody. Conversely if the defendant is a person
claiming special skill, such as a doctor or other professional, the court will take into
account, in deciding what should have been foreseen or what precautions should
have been taken, the standards of conduct commonly achieved by people possessed
of that skill or by members of that profession. Even so, the question in any particu-
lar case is not what degree of care the defendant was capable of exercising, but
whether the defendant exercised the degree of care the law requires.

The objective nature of the legal definition of negligent conduct tells us some-
thing about the aims of the law of negligence: if the law’s main aim was to reinforce
some notion of personal fault, the law might pay more attention to the abilities of
individual defendants, such as learner drivers. Again, if the main aim was to deter
negligent conduct in the future, the law might take more account of the ability of
individuals to avoid the sort of conduct in question. But the prime concern of the
modern law of negligence as it applies to death and personal injuries, is to provide
compensation for loss and injury suffered as a result of negligent conduct. In prac-
tice, such compensation nearly always comes out of an insurance fund. This is not
to say that the legal notion of negligence is totally divorced from moral notions of

25 People who are incapable of exercising the required care should avoid situations in which their
lack of capacity may produce adverse consequences.

26 Nettleship v. Weston [1971] 2 QB 691.

27 Robertsv. Ramsbottom [1980] 1 All ER 7.

28 See further ch. 9.
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fault, nor that the law is not concerned to encourage care, but only that the goal of
compensation is uppermost in modern law.

2.4.9 Negligence in design and negligence in operation

In practice, although not in legal theory, there is an important difference between
negligence in the operation of an object or an activity and negligence in the design of
an object or activity. The distinction is not always easy to draw, but in general terms
it is much easier to establish negligence in operation than negligence in design.”’

This is especially noticeable in the case of road accidents. There is no reason in
theory why an injured person should not sue a motor manufacturer for the negli-
gent design of a vehicle, or a highway authority for negligent design of a road junc-
tion or a roundabout, but in practice such actions would be unlikely to succeed. Bad
vehicle design is undoubtedly a factor in the causation of many injuries, and in the
USA it has been the source of much negligence litigation. So far in Britain no judg-
ment in favour of a claimant in a motor accident case has been based on bad vehicle
design.*® One hardy litigant sued the manufacturers of a bus alleging that the failure
to provide a central pillar on the platform was negligence, but the action failed in
the House of Lords.! English courts are unwilling to decide cases on design issues
of this sort and tend to base their judgments on other grounds.*? This unwillingness
appears also to be a feature of cases involving injuries caused by defective products
in which negligent design is alleged: courts tend to decide such cases on the issue of
failure to control or warn against the hazard rather than on that of negligent cre-
ation of the hazard.*® In general there is a strong tendency to attribute injuries to
some act or omission occurring close in time to the event causing injuries (such as
speeding or failure to protect a worker from some health hazard) rather than to
some design feature of the environment in which the act or omission occurs (such
as the state of the road or the design of equipment).*

29 There are some Australian examples of successful design negligence claims: e.g. O’Dwyer v. Leo
Buring Wines [1966] WAR 67 (design of a wine bottle stopper); Suosaari v. Steinhardt [1989] 2
QdR 477 (design of a trailer); Flynn v. Commonwealth of Australia (1988) 6 MVR 186 (design of
amedian strip). English examples are hard to find. One is Winward v. TVR Engineering Ltd [1986]
Business and Trading Law Cases 366. The case of the Abbeystead pumping station in Lancashire
(in which there was a methane gas explosion in 1984) is another: the Court of Appeal held that
the station was negligently designed (Guardian, 19 February 1988) and the House of Lords refused
the designers leave to appeal the decision (Independent, 10 June 1988). Another possible example
is Wood v. Bentall Simplex Ltd, The Times, 3 March 1992 (design of a slurry tank). See also
J. Stapleton, Product Liability (London, 1994), 251-2.

30 In 1992 an action was launched against Ford in respect of the design of centre rear seat-belts: The
Times, 8 December 1992.

31 Scottish Omnibusesv. Wyngrove, The Times, 24 June 1966.

32 Perhaps the major exception to this generalization concerns obligations of employers to provide
a ‘safe system of work’.

33 J. Stapleton, ‘Compensating Victims of Disease’ (1985) 5 Oxford J. of Legal Studies 248, 253.

34 J. Reason, Human Error (Cambridge: Cambridge University Press, 1990), ch. 7. It is probably
the case that both human behaviour (especially deliberately risky behaviour): D. Parker and
S. Stradling, ‘Influencing Driver Attitudes and Behaviour (No. 17)’ (Driver Behaviour
Research Group, University of Manchester, undated) and system design contribute to many
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A number of factors may account for the lack of litigation on design issues.
First, the fact, for example, that most cars are designed with the same basic defects
might help manufacturers in that it would enable them to argue that they built all
the customary safety features into their cars and that there is no reason why they
should be required to do more. As we have seen, however, the courts have never
accepted customary practice as completely precluding a finding of negligence, and
there is nothing in law which would prevent a holding that customary design was
negligent.

Another factor is that a decision by a court that a vehicle (or other product) was
badly designed, though technically a decision about a ‘question of fact, would
effectively be a legislative act. If there has been negligence in the design of an article,
there must have been negligence in the manufacture of all other articles made to
the same design. When dealing with motor vehicles a court would doubtless be reluc-
tant to make a decision of this kind, because in doing so it would be competing with
the statutory powers of the appropriate Minister to make regulations prescribing
requirements for the construction of vehicles. There is certainly no legal reason why
a court should not declare a design to be negligent, even though a safer design has
not been prescribed by regulation. But there are grounds for regarding the legislative
powers of the Minister to be a more appropriate way of dealing with this sort of
problem, partly because the Minister can take into account wider issues of public
interest that would be ignored in the courts, such as, for instance, the effect of par-
ticular design requirements on the export trade, and the need to give the makers time
to change their designs.® Similarly, if the courts were to hold that it is negligent of
the Home Office to maintain ‘open’ prisons from which the inmates can easily escape
and do damage, they would be pronouncing on complex and politically sensitive

accidents — although this distinction itself may be misleading because humans design faulty
systems. It may also be the case that the relative contribution of these factors varies from area to
area and activity to activity. But hard evidence may be difficult to find. For instance, one survey
concluded that ‘despite a wealth of literature . . . there is no reliable evidence either for or against
a relationship between car crash injury risk and any . . . measure of fatigue or sleepiness [other
than sleep apnoea] from current research’: J. Connor, ‘The Role of Driver Sleepiness in Car
Crashes: A Systematic Review of Epidemiological Studies’ (2001) 33 Accident Analysis and
Prevention 31. Another study found that road improvements in the USA between 1984 and 1997
did not reduce, and may even have increased, the total number of injuries and fatalities. Reduction
in total fatalities was attributed to factors such as increased usage of seat-belts and reduced alcohol
consumption: R.B. Noland, ‘Traffic Fatalities and Injuries: The Effects of Changes in
Infrastructure and Other Trends’ (2003) 35 Accident Analysis and Prevention 599. Yet another
recent study concluded that there are so many methodological defects in studies of the causal role
of ‘psychological’ factors in road accidents that we know have only ‘a very vague knowledge of
what psychological variables can actually predict accidents: A.E. af Wahlberg, ‘Some
Methodological Deficiencies in Studies on Traffic Accident Predictors’ (2003) Accident Analysis
and Prevention 473. For a thorough review of the research see Health and Safety Executive,
Differences in Accident Liability, Contract Research Report 175/1998.

35 For the same reason there may be objections to allowing actions for damages in respect of fault-
ily designed houses, although it appears that negligent design accounts for a significant number
of accidents in the home (8% according to one inquiry: see Personal Factors in Domestic Accidents:
Prevention through Product and Environmental Design (Consumer Safety Unit, DTI, 1983), 17
(reporting research by the Building Research Station in 1964).
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issues about the design of the penal system which are more appropriately decided by
the executive and the legislature.’® There would be no such difficulty in a finding that
prison officers had performed their custodial task negligently.

A third factor militating against judicial resolution of design issues arises from
doubts as to whether courts are able to weigh the social costs and benefits of
different designs and whether they ought to do so. For example, if it would cost £X
to install a new safety device in all cars, are judges the right people to decide that
everybody should pay £X more for their cars? Again, is a court the right body to
decide how much a drug company should spend on testing a new drug to ensure
its safety? The problem of balancing risks against gains in such cases is very difficult
indeed, and probably beyond the resources of the courts. It would involve an assess-
ment of the risk of accident — which may be difficult enough — but it would also
involve consideration of how much the public gains through being able to buy
cheaper cars or from the availability of a particular drug sooner rather than later,
and less rather than more expensively.

A fourth relevant factor arises out of the fact that litigation which considers
design issues is likely to be much more complex, lengthy and costly than litigation
which concentrates on specific acts or omissions.

The question of whether the courts ought to be making decisions in ‘design’
cases that certain precautions to avoid loss or damage ought to have been taken is
of particular importance in relation to actions against public bodies. Suppose, for
example, that a local authority is sued in respect of a road accident on the ground
that it should have installed traffic lights at a dangerous intersection; or in respect
of someone’s death by drowning at a dangerous beach because it neglected to
provide warning flags or a lifeguard. Installing lights or providing lifeguards costs
money. Furthermore, a decision that lights ought to have been installed at one
intersection or a lifeguard provided on one beach might lead this and other local
authorities to feel that in order to avoid liability in negligence it would be necessary
to install lights at many dangerous intersections or to provide lifeguards on many
dangerous beaches. To meet the cost of such precautions other public projects, such
as the provision of new hospitals or extensions to schools, might have to be starved
of funds if extra revenue cannot be raised. As a matter of constitutional theory, it
is widely accepted that such policy choices between, for example, safer roads, better
schools and more hospitals, ought to be made by elected representatives of the
people and not by judges.

Another important example of this problem relates to the prevention of crime.
Criminal attacks on individuals may sometimes be facilitated by inefficient police
patrols or investigations; or by refusal of the police to protect someone who has
been threatened by thugs or a vital witness in a case against a well-organized gang of
criminals.”” In England a court would be very unlikely to find the police negligent

36 Home Office v. Dorset Yacht Co. [1970] AC 1004.
37 See Schuster v. New York (1958) 154 NE 2d 534.
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for failing to take adequate steps to prevent this or that crime, because questions
about expenditure on the prevention of crime and about the level of policing are
left to the police or their political masters.*® The existence of a scheme, separate
from the tort system, for the compensation of the victims of criminal injuries
(the Criminal Injuries Compensation Scheme) provides the courts with another
ground for refusing to impose negligence liability on the police, at least in respect
of personal injury and death. The argument that the law of negligence might be
used in this context to encourage the police to take greater care in detecting and
preventing crime has been turned on its head: to hold the police liable would be,
it is said, to risk ‘overkill’; that is, it would tend to make the police unduly cautious
in doing their job for fear of being sued rather than for any good operational
reason. In other words, to impose liability too readily on the police or other public
authorities would be to risk over-deterrence. The overkill argument is commonly
used not only in actions against public authorities but also in actions against
professionals. Its main weaknesses are that there is very little empirical evidence
to support the idea that tort liability has the sort of effects the argument assumes;
and that no court has ever defined in any meaningful way how much deterrence
is too much.*

2.5 Conduct of the claimant

So far in this chapter we have been considering the notion of fault (in the sense
of negligence) in relation to the conduct of the defendant. There are circumstances
in which a claimant may be deprived of part or all of a damages award because
of his or her own conduct. Circumstances in which we would say that a person’s
injuries were wholly or partly their ‘own fault’ are mostly*® dealt with in the law
by the ‘defence’ of contributory negligence. The defence of volenti non fit injuria
(or ‘assumption of risk’), by contrast, exonerates the defendant not because the
claimant was at fault but because the claimant accepted the risk of injury; although
in many cases, such conduct is little different from contributory negligence. Finally,
the defence of illegality deprives the claimant of damages not because the injuries

38 Hillv. Chief Constable of West Yorkshire [1989] AC 53 (police owed no duty of care to a woman
who was the penultimate victim of a serial rapist and murderer).

39 See further R. Dingwall, P. Fenn and L. Quam, Medical Negligence: A Review and Bibliography
(Oxford, 1991),44-51; M. A. Jones and A.E. Morris, ‘Defensive Medicine: Myths and Facts’ (1989)
5 J. of Medical Defence Union 40; D. Tribe and G. Korgaonkar, ‘The Impact of Litigation on Patient
Care: an Enquiry into Defensive Medical Practices’ [1991] Professional Negligence 2; P. Cane,
‘Consequences in Judicial Reasoning’ in J. Horder ed., Oxford Essays in Jurisprudence, Fourth Series
(Oxford, 2000); and 17.7.1.1.

40 The rule that a claimant must take reasonable steps to ‘mitigate’ (i.e. reduce to a minimum) their
loss is also underpinned by some notion of fault. Contributory negligence is pre-accident fault,
while failure to mitigate loss is post-accident fault. In relation to economic loss, the courts have
adopted a general principle that people should take reasonable steps to protect themselves against
such loss. This principle is used as the basis for denying tort liability for negligently caused eco-
nomic loss.
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were his or her own fault but because of an objection to compensating a person for
loss or damage arising out of criminal behaviour.

2.5.1 Contributory negligence

Contributory negligence is failure to take reasonable care for one’s own safety as
opposed to failure to take reasonable care for the safety of others; or, put another
way, failure to take reasonable precautions against risks of injury to oneself, of
which one was aware or ought to have been aware. Until 1945, a finding that
the claimant’s injuries were wholly, or even partly, the result of his or her own
(contributory) negligence was a complete defence in the sense that it resulted in
the claimant receiving no damages at all. This defence was originally based on the
same general idea of fault that justified liability for negligence, although
the legal justification for the defence was expressed in terms of ‘cause’*! It may
also have been partly based on some idea of deterrence: people should be encour-
aged to take care for their own safety even when imperilled by the negligence of
others. It has been argued that neither of these rationales is very satisfying.** As
for the first, the kind of ‘fault’ which justifies liability is not the same as the kind
of fault embodied in the notion of contributory negligence. The ‘fault’ of a defen-
dant can, in a broad sort of way, be treated (in many cases) as involving self-inter-
ested or unsocial risk-taking at the expense of others. A claimant’s ‘fault’ is not of
this kind: such fault is not so much selfish as just foolish, and it is not clear that
one can equate, or even compare, foolishness with selfishness. The second ratio-
nale is looked at in some detail later,** and it is enough to say here that the instinct
for self-preservation is likely (in most circumstances) to be quite sufficient to
deter most people from taking risks with their own safety. It is, therefore, not at
all evident that the deterrent function of the doctrine of contributory negligence
is of any real value.

In the course of time, a rule that denied a negligent claimant any compensation
however slight the claimant’s fault and however serious the defendant’s, appeared
unjust and led the courts to invent devices to mitigate the effects of the doctrine.
The courts did not feel able to take the sensible course of reducing the claimant’s
damages to reflect the fact that he or she was to some extent to blame. What was
done, in suitable cases, was to deny that the claimant’s contributory negligence had
been a real cause of the loss, and to insist that the defendant’s negligence was the
‘sole’ cause of the damage. The problem with this approach was that the claimant’s
negligence was always in some sense a cause of the damage, and so to say that the
defendant’s negligence was the sole cause only meant that the court was prepared
to ignore the claimant’s negligence and treat the defendant’s negligence as solely
responsible. The device for evading the contributory negligence doctrine was the

41 See e.g. Bowen LJ in Thomas v. Quartermaine (1887) 18 QBD 685, 694; and Caswell v. Powell
Duffryn Collieries [1940] AC 152.

42 G. Schwartz, ‘Contributory and Comparative Negligence: A Reappraisal’ (1978) 87 Yale L] 697.

43 See 17.7.1.2.
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so-called ‘last opportunity rule;, i.e. the rule that the person who had the last oppor-
tunity to avoid the accident should be treated as its sole cause.** The courts were
never very happy with this rule, partly because it ran counter to prevalent ideas
about causation, and partly because it seemed such a crude method of mitigating
the harshness of the contributory negligence rule. Eventually the law became intol-
erably subtle and complex so that it was well nigh impossible to direct a jury in intel-
ligible terms — and cases were still being tried by juries when these difficulties were
at their peak.

The Law Reform (Contributory Negligence) Act, enacted in 1945, empowered
the courts to apportion the responsibility for an accident, and to reduce the
damages awarded to a claimant who had been guilty of contributory negligence,
while not denying a remedy altogether. At first there were doubts about the extent
to which the Act had done away with the complexities of the old law,* but in prac-
tice the Act of 1945 has removed most of the difficulties from this part of the
law. Now the only questions that arise in the typical case are whether the claimant
acted negligently, whether the damage or loss was wholly or partly the result of that
negligence, and by how much (if at all) the claimant’s damages should be reduced.
One of the few points of general application to arise since the passage of the 1945
Act has involved the application of contributory negligence rules to passengers in
cars. Failure by a passenger in a car to wear an available seat-belt is contributory
negligence,’® and if it can be shown that the passenger’s injuries would not have
occurred or would have been less serious if a seat-belt had been worn, the passen-
ger must bear some share of the responsibility. In Froom v. Butcher®” the Court of
Appeal laid down as a general guide that the claimant’s damages should be reduced
by 25% in cases where the injuries would have been prevented altogether, and by
15% where they would have been less severe if an available seat-belt had been
worn. A passenger who consents to be driven by a driver clearly the worse for
alcohol may also have their damages reduced for contributory negligence.*®

The Act of 1945 has greatly simplified the law of contributory negligence and
made it much fairer. Judging from the reported cases, it appears to work smoothly in
practice and few difficulties have been encountered in its application.*” Nevertheless,
there are important questions about the whole doctrine of contributory negligence,
and about the relationship between the doctrine and liability insurance, to which
attention should be drawn.

44 See R.EV. Heuston and R.A. Buckley eds., Salmond and Heuston on The Law of Torts, 21st edn
(London, 1996), 486-8.

45 See e.g. Daviesv. Swan Motor Co. [1949] 2 KB 291, 310; Stapley v. Gypsum Mines [1953] AC 663,
677.

46 Ase.g.is failure by a (motor) cyclist to fasten the chin strap of a crash helmet: Capps v. Miller, The
Times, 12 December 1988.

47 [1976] QB 268.

48 Owens v. Brimmell [1977] QB 859; see N. Gravells, ‘Three Heads of Contributory Negligence’
(1977) 93 LQR 581.

49 For some evidence about the role of contributory negligence in the settlement of cases see Harris
1984 Survey, 91-2.
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2.5.1.1 The difference between negligence and contributory negligence

In the first place, it is important to understand the relationship between negligence
and contributory negligence in practice. At first sight contributory negligence
appears to be a sort of mirror image of negligence itself. There is an apparently sat-
isfying balance in the idea of the negligence of the injurer being counterpoised by
the negligence of the injured. But the practical effect of a finding of contributory
negligence is very different from the effect of a finding of negligence. To find a defen-
dant guilty of negligence shifts a loss away from the claimant and typically spreads
it by means of insurance or other processes. A finding of contributory negligence
usually has precisely the opposite effect, which is to leave part or all of the loss on
the claimant, who will typically be without relevant insurance. Thus, reduction of
damages for contributory negligence typically falls much more heavily on the
claimant than liability for negligence bears on the defendant. In practice, negligent
people do not pay for the consequences of their negligence; but contributorily neg-
ligent people do pay for the consequences of their contributory negligence. It is not
too much to say that the only significant group of people who are called upon to
bear the consequences of their negligence are accident victims themselves.™

This difference between the effect of a finding of negligence and the effect of a
finding of contributory negligence may have influenced the courts in recognizing a
very important legal distinction between negligence and contributory negligence.
The test of negligence as applied to the conduct of claimants is more personalized
than the test of negligence applied to defendants. In other words, the courts are more
prepared to acquit claimants of negligence on grounds of their personal abilities and
characteristics (and so avoid the need to reduce their damages) than they are to
acquit defendants on such grounds (with the result that the claimant is deprived of
compensation). In particular, the age of the claimant is taken into account in deter-
mining contributory negligence. A young person is only expected to show the degree
of care which a person of that age should exercise, and the same may be true of an
elderly person. The importance of this in practice can be gauged from the fact that
young children and old people form a disproportionate number of the pedestrians
killed and seriously injured in road accidents. In 2004, for example, the recorded
casualty rate for pedestrians killed and seriously injured in road accidents was 9 per
100,000 for persons aged 30 to 39, but 23 per 100,000 for children aged 8-11,and 13
per 100,000 for those aged between 70 and 79.%! The Pearson Report recommended
that contributory negligence should not be available as a defence in road accident
cases where the injured person is a child under the age of 12.5? This would make very
little difference to the practical position at present, though it is impossible to under-
stand why this proposal should have been limited to road accident cases.

50 The point is well made by A. Tunc, La Securité Routiere (Paris, 1966), 31-7 and ‘The Twentieth
Century Development of the Law of Torts in France’ (1965) 14 International and Comparative Law
Q.,1089,1100-1.

51 Department for Transport, Road Casualties in Great Britain 2004, table 30.

52 Pearson Report, vol 1, para. 1077.
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2.5.1.2 Contributory negligence and family cases

At one time in the nineteenth century there was support for a doctrine of
‘identification” under which one person might be so identified with the contribut-
ory negligence of another as to preclude the former from recovering damages even
though personally free from fault. For example, a child who was accompanying his
grandmother was severely injured at a station when his grandmother crossed the
lines and both were struck by a passing train. It was held that as the grandmother
had been found to be contributorily negligent the child could not recover.>* Some
such idea applies in claims under the Fatal Accidents Act 1976 where the claimant’s
damages must be reduced proportionately to any negligence on the part of the
deceased contributing to the death. Under a provision of the Congenital®
Disabilities (Civil Liability) Act 1976 the claim of a child for damages in respect of
injuries suffered before birth can be met with defences available to the defendant
against its mother. In general, however, the doctrine was thought unjust, and was
rejected in 1888 by the House of Lords which held that a person was not to be
affected by the contributory negligence of another unless the former was legally
liable for that other’s acts; for example, if the latter was the former’s servant acting
in the course of employment.>

But there are cases in which the lack of some such doctrine produces strange
results in cases involving members of one family. Suppose that a person is injured
by the negligent driving of their spouse; the injured spouse can recover damages
from the other (in reality, from the insurer). The family as a whole will ‘gain’ from
the award of damages and the negligent spouse may well share in these gains.
Suppose, next, that one of the spouses is killed through the negligence of the other.
In Dodds v. Dodds*® a man was killed in an accident caused by his wife’s negligent
driving. The wife could not obtain damages for the loss of her husband, but it was
held that their 8)%-year-old son was entitled to damages against his mother for
causing his father’s death, and he was awarded £17,000 — paid, of course, by the
insurers. In such a case the bulk of the capital would probably be retained under
the control of the court until the child reached majority, but the income would
probably be paid to the mother for the maintenance and education of the child. So
in reality the negligent spouse would share the benefit of the award. On the other
hand, we may baulk at allowing a tortfeasor to benefit directly from an award of
damages in respect of the tort. In one case the question arose whether an injured
claimant could be awarded damages representing the value of care rendered
gratuitously to her by the tortfeasor (her partner). The House of Lords, having
decided that when such damages are awarded, they are ‘held on trust by the

53 Waite v. North Eastern Railway (1858) El, Bl & EI 719; 120 ER 679.

54 Note that ‘congenital’ in this context means ‘suffered as a result of events occurring before birth’,
not ‘attributable to genetic factors’

55 The Bernina (1888) 13 App Cas 1; see too Oliver v. Birmingham ¢ Midland Omnibus Co. [1933]
1 KB 35.

56 [1978] QB 543.
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claimant for the carer’, held that an award under this head could not be made where
the carer was the tortfeasor.”’

On the assumption that the fault system is concerned with personal responsibil-
ity for harm, these results seem remarkable. On the other hand, if emphasis is put on
tort as a mechanism for providing compensation rather than for compensating on
the basis of responsibility, then the cases seem less strange (and the position under the
Fatal Accidents Act 1976 seems the one which is out of line). There is no particular
reason to deprive one family member of compensation on the ground that another
faulty one will indirectly benefit thereby, when the damages will be paid by an insurer
and when the real sufferer, if damages are not awarded, will be the innocent victim.

2.5.1.3 The assessment of contributory negligence

Even though the principle of reducing damages for contributory negligence may
appear to be based on a simple idea about personal responsibility, the principle
according to which the claimant’s damages are reduced is far from obvious or
straightforward. The claimant’s damages will be reduced having regard not just to
the degree of his or her fault — whether that be slight or gross — but according to the
degree of the claimant’s fault relative to that of the defendant. In addition, just as
the amount of compensation which a negligent defendant must pay bears no rela-
tion to the degree of his or her fault where he or she alone is to blame, so also the
amount of the loss which the claimant must bear when partly at fault depends not
just on the extent of that fault, but also on the extent of the loss itself. Let us con-
sider how all this works with a few illustrations.

First, a claimant who is 50% to blame for an accident in which they suffer a loss
assessed at £10,000 will lose £5,000 as a result of their negligence. A claimant who
is a mere 10% to blame for an accident in which the loss is assessed at £100,000 will
lose £10,000 as a result of their negligence.

Secondly, a motorist who commits a trivial act of negligence and collides with a
defendant who was driving with gross negligence will be held perhaps 10% to
blame; but the motorist (guilty of the same trivial act of negligence) may be held
50% to blame if the defendant was no more negligent than the claimant. Yet the
claimant’s act of negligence is precisely the same in the two cases.

Thirdly, and similarly, a motorist who is driving with gross negligence will cer-
tainly be held very largely responsible and so recover very little if involved in an
accident partly due (say) to the negligence of a pedestrian who crosses the road in
front of the car; but if our motorist is fortunate enough to collide with another
grossly negligent driver they will probably recover 50% of the loss.

Fourthly, the last illustration shows that two motorists driving with gross negli-
gence will each recover 50% of their loss, assuming their negligence to be of a
similar degree. If three negligent motorists all collide simultaneously due to the
same degree of negligence, the responsibility of each for their own injuries will be

57 See further 6.2.3.
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assessed as if the negligence of the other two was that of a single defendant.’® Thus
each will recover 50% of their loss.

2.5.1.4 Contributory negligence and the fault system

Finally, and perhaps most seriously, the combination of the contributory negli-
gence principle with the ‘no liability without fault’ principle produces the result
that a person injured without fault on the part of anyone receives no tort compen-
sation, whereas a person who may be very largely to blame for his or her own
injuries can receive some tort compensation. Suppose that two workers are working
side by side in a factory and are both severely injured, suffering losses assessed at,
say, £100,000 each. Worker A is injured by gross negligence on their own part and
slight negligence on the part of a fellow worker; worker A will recover perhaps 20%
of theloss, i.e. £20,000, not of course from the fellow worker but from the employer
or its insurers. Worker B, on the other hand, is injured entirely by ‘accident.
Worker B will receive not a penny in tort compensation.

When we look at other compensation systems, we will see that there are many situ-
ations in which the aim of compensating victims of injury and damage is so para-
mount that it is thought unjustifiable to reduce the compensation because of fault
on the part of the victim. Life insurance or fire insurance or comprehensive motor
insurance would not be such attractive propositions if they did not provide protec-
tion against the risk of negligence on the part of the victim. The point is that however
attractive the idea that no one should incur tort liability in the absence of fault on
their part, the proposition that no one should receive compensation except for loss
or damage attributable to the fault of another may seem much less attractive.

Nobody knows quite what is the quantitative effect of the law of contributory
negligence. The Harris Survey found that in 26% of the cases studied in which tort
damages were obtained, there was some reduction explicitly on the ground of con-
tributory negligence.” In the survey of insurance claims handled in November 1973
conducted for the Pearson Commission, it was found that 26% of claims settled
were disposed of on the basis of partial liability;®° but this included cases settled
without any payment at all. The cases settled with a partial admission of liability
comprised about 31% of the number of cases in which some payment was made.
None of these figures, however, tells us anything about the size of the discount
made on account of contributory negligence. In an Australian survey it was found
that the claimants who were found contributorily negligent lost 39% of their dam-
ages, but this does not tell us what proportion this bears to all tort recoveries.®! In
Scandinavia, where apportionment is permitted much as it is in England, it has been

58 Fitzgeraldv. Lane [1989] AC 328.

59 For the results of the 1984 survey see Harris 1984 Survey, 91-2.

60 Pearson Report vol. 2, table 117.

61 Australian Committee Report, paras.130-1. The proportion of successful actions in which a
reduction for contributory negligence was made was found to vary from 10 to 28% (the figures
correlated jurisdictions and whether or not the claimant suffered permanent disability).
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estimated that abolition of the defence would increase the cost of motor insurance
by at least 7.5%.

2.5.1.5 The usefulness of the doctrine

Does the doctrine of contributory negligence serve any useful purpose? From one
point of view the answer must be ‘no; at least in the law relating to personal injuries.
Since tortfeasors are almost invariably insured against liability, the doctrine is not
needed to spare an individual defendant the injustice of being made to compensate
an injured person who was partly to blame for his or her own injuries. It operates, in
effect, as a penal device: the contributorily negligent claimant is punished by being
deprived of some of the compensation to which they would otherwise be entitled.
Penal laws are usually justified on the grounds of their deterrent value, but it is very
doubtful if the doctrine of contributory negligence has any deterrent value in per-
sonal injury cases. It is true (as has been argued)® that fairness may still seem to
demand that if the claimant complains of the defendant’s negligence, the former
must be prepared to bring their own conduct onto the scales. The answer to this point
surely lies in the effect of current insurance practice. When this is taken into account,
ignoring the claimant’s carelessness surely seems less unjust in the typical case where
the claimant is uninsured and the defendant insured. The negligent defendant will
not pay for their negligence, while the negligent claimant typically will pay for their
own negligence, if the damages payable by the defendant are reduced for contribu-
tory negligence.

There is, however, a pragmatic argument that may favour the retention of the
doctrine of contributory negligence in personal injury cases. If attention is confined
exclusively to the tort system, the case for abolition appears to remain strong. But
when the whole scene is surveyed, the case weakens. For it then becomes apparent
that a claimant who recovers any tort damages is in a sense very fortunate compared
with most other victims of accident and disease. As we saw in chapter 1, we are here
talking of some 6.5% of accident victims, and a very much smaller proportion of
those who suffer illness or disabilities from other causes. The financial provision
made for this very small proportion of the disabled and injured is already generous
by comparison with what is available to the others. It would seem wrong to improve
it still further, even by abolishing doctrines unjust in themselves.

Certainly, so long as the tort system retains anything like its present structure, it
would be undesirable to abrogate the defence of contributory negligence in relation
to property damage. If the doctrine were swept away altogether it would mean that
in many road accidents in which two motorists cause damage to their vehicles by
their combined negligence, each would be entitled to claim in full from the other.
Such a result might be acceptable in a personal injury claim, but if applied to all cases

62 J. Hellner, “Tort Liability and Liability Insurance’ in E Schmidt ed., Scandinavian Studies in Law
1962 (Stockholm, 1962), 131,159 n. 9.
63 See Schwartz, ‘Contributory and Comparative Negligence’
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of damage to vehicles, it would result in a considerable and wasteful recourse to tort
liability and liability insurance, rather than to the personal accident insurance of the
vehicle owner. Given that property damage-only accidents are six or seven times as
frequent as personal injury accidents,* this would undoubtedly increase the cost of
motor insurance by adding to the administrative cost.

2.5.2 Volenti non fit injuria

The defence of volenti non fit injuria is also sometimes referred to as the defence of
‘(voluntary) assumption of risk’ It has been associated with at least three types of
case. In some cases it is indistinguishable from the defence of contributory negli-
gence, except that it is used to deny liability altogether rather than as a ground for
apportioning damages. In other cases the claimant agrees not to sue the defendant
for any injury as a result of tortious conduct of the latter. In yet other cases a person
is taken to have consented to the defendant acting in accordance with a standard of
conduct lower than that normally required by the law. Failure to distinguish clearly
between these three types of case has caused much confusion.

2.5.2.1 Volenti and agreement not to sue

Agreements not to sue for damages for death or personal injury caused by negli-
gent conduct may take the form of a clause (called an ‘exclusion clause’) in a con-
tract to which the claimant is a party, or of a written notice by which the claimant
has expressly or impliedly agreed to be bound.®® Such clauses or notices are (by
virtue of s. 2 of the Unfair Contract Terms Act 1977) ineffective in any case where
the defendant’s liability arose in the course of carrying on a business. Nor can a
defence of volentibe founded solely on such an agreement. Where the liability arose
out of the sale or hire-purchase of goods, an exclusion clause will be ineffective
against a claimant who did not acquire the goods in the course of a business (a ‘con-
sumer’) whether or not they were supplied by the defendant in the course of a busi-
ness. These provisions signal the importance we place on compensating people for
personal injury and death caused by negligence, and they recognize the fact that
individual consumers often have no choice whether or not to agree to exclusion
clauses, even if they are aware of their existence.

Where a passenger in a motor vehicle suffers personal injury as a result of negli-
gence of the driver, the passenger will not normally be bound by any agreement or
understanding with the driver that the passenger will not sue the driver.® This is so
regardless of whether the agreement is in the form of a contract term, or is based on
a written notice or arose in some other way. The purpose of this provision is to

64 No precise figures for property damage-only accidents are available because there is no obligation
to report these; this is an estimate of the Road Research Laboratory: The Cost of Road Accidents in
Great Britain LR 79 (HMSO, 1967).

65 The most common example is where a landowner puts up a prominent notice addressed to
persons entering their land.

66 Road Traffic Act 1988, s.149(2).
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prevent passengers being deprived of the advantages of the third-party liability
insurance which users of motor vehicles must take out. Such insurance also covers
liability for property damage (up to € 1 million),” and agreements to exclude liabil-
ity for such damage are also ineffective.

In other contexts, however, the position with regard to negligent damage to goods
is quite different. Damage to property does not so urgently cry out for compensation
as death and personal injury; goods of significant value are often insured by their
owner against the risk of damage; and significant property-damage claims are much
more likely to be made by businesses (who are more able to look after their own inter-
ests) than by individuals. For these reasons, it is not so important to regulate the
exclusion of tort liability for damage to property. Under the Unfair Contract Terms
Act 1977, clauses which exclude liability for property damage can be effective if they
are ‘reasonable’, except where the clause is contained in a contract for the sale or hire-
purchase of goods to a consumer, in which case it will be ineffective. At least in rela-
tion to contracts between business concerns, the availability of insurance will be an
important factor in deciding the issue of reasonableness.®® It is not clear, however, to
what extent the insurance factor will be held relevant in other cases. For example, will
the courts hold that car-parking companies may reasonably exempt themselves from
liability for negligent damage to cars on the ground that the owners can insure them-
selves and that many do so? There is a good deal to be said for the view that such an
exclusion would not be unreasonable (at least if it did not extend to the first slice of
damage, which is typically not recoverable under property insurance policies); other-
wise prudent (insured) owners would be paying for damage to less prudent (unin-
sured) owners.

So far we have been discussing cases where the defendant has committed a tort
and where the effect of the relevant agreement is to protect the defendant from
liability. By contrast, sometimes the effect of the relevant agreement or consent by
the injured person is to prevent conduct that would otherwise be tortious from
amounting to a legal wrong. Examples are agreement to allow a person on to one’s
land, so preventing the entry from being a trespass; and agreement to bodily
contact, or even to being hit, as in sports, where the agreement prevents the conduct
amounting to assault. In this type of case it is usually said that the defendant’s
defence is one of consent to trespass or assault rather than assumption of the risk
of trespass or assault; but the two defences are clearly related, and they have the
same legal effect of depriving the claimant of a cause of action.

2.5.2.2 Volenti and contributory negligence

It is sometimes argued that a person who voluntarily does something that presents
a risk of being injured by negligent conduct (such as taking a ride in a car driven
by a drunk, or testing an explosive device without taking shelter) should not be

67 This provision was introduced in order to comply with EC law, and it was a retrograde step.
68 Photo Production Ltd v. Securicor Transport Ltd [1980] AC 827; George Mitchell Ltd v. Finney Lock
Seeds Ltd [1983] 2 AC 803.
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allowed to recover damages for any resulting personal injuries because that person
has willingly or voluntarily ‘assumed the risk’ of being injured. This involves serious
confusion of thought. In the first place, taking a risk will entail a willingness that
the risk should occur only if the person taking it knew the nature and extent of the
risk. So, for the defence of assumption of risk to succeed, the defendant must first
prove that the claimant knew of the risk in some detail. But this is not enough®
because willingly taking a known risk may be the result of a choice between evils,
and not of indifference as to whether the risk materializes, or of a desire that it
should materialize, still less of an intention to abandon the right to sue for damages
should the risk occur. A pedestrian who crosses the road certainly incurs a known
risk of being injured by a driver’s negligence, and is willing to be injured in the sense
of preferring to incur the risk rather than to stay permanently on one side of the
road. But willingness to run this risk is no justification for barring an action against
a negligent motorist who runs the pedestrian down.

Something more is needed to justify refusing damages to an injured claimant.
Perhaps the additional factor is that the risk must be a very great one, either in the
sense of very likely to materialize or in the sense that any resulting injury is likely
to be very great, or both. In some circumstances, however — for example, where
people in distress or danger are being rescued — the taking of great risks is felt to be
justified, and a person who takes such a risk to effect a rescue will not be denied
damages on the ground of assumption of risk. It seems then that the only remain-
ing possibility is to treat the defence as confined to those cases in which the claimant
ran a risk that was unjustified or unreasonable in the circumstances. If this is correct,
the only difference between the defence of assumption of risk and that of contrib-
utory negligence is that in the former case the claimant must actually have known
of the risk whereas in the latter case it is enough that the claimant knew or ought ro
have known of the risk. On this basis, in any case in which a defence of assumption
of risk would be available, a defence of contributory negligence would also be avail-
able. If this is so, why do courts ever allow a defence of volenti to succeed and deny
the claimant any damages at all when the defence of contributory negligence allows
the court to reduce the damages awarded to the claimant by such proportion as it
thinks fit? In the great majority of cases this discretion enables the court to achieve
what it regards as a just solution, and consequently a defence of volenti rarely suc-
ceeds in this sort of case today.

There are two reasons why the defence survives. The first is that although the dis-
cretion to reduce a claimant’s damages for contributory negligence is wide, it does
not allow the court to award nothing”® — which it may want to do if the claimant
acted in a grossly negligent way. The second reason is that damages are apportioned
for contributory negligence according to the relative degree of fault of the two
parties, and cases occur in which the claimant has acted very unreasonably, so that

69 Smithv. Baker [1891] AC 325.
70 Pittsv. Hunt [1991] 1 QB 24.
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the court wishes to award little or nothing, but in which the defendant has been
equally or even more negligent. For instance, a passenger who consents to be driven
(or flown)”! by a person in a heavily drunken state is doing something very foolish
indeed, but at the same time the court could hardly assess the defendant’s share of
responsibility as less than that of the claimant; so the court’s power to reduce the
damages the claimant will receive is limited in this kind of case.” The same is true
of cases of joint negligent action, for example, where two workers together do
something very negligent and injuries occur to one or both. It is in such cases that
courts may be attracted to the defence of volenti.”?

This is hardly satisfactory. The truth is that recourse to the defence of volentiin
cases where the claimant has been injured partly by their own fault and partly by
the fault of the defendant, flies in the face of the provisions of the apportionment
legislation and of the case-law which has grown up around it. The main reason for
these difficulties is undoubtedly the prevalence of liability insurance. It may be
thought, for instance, that as between a drunken driver and a willing passenger, the
main responsibility for injuries to the passenger should rest on the driver. But as
between the willing passenger and some third party who will actually pay any com-
pensation — an insurance company, or an employer vicariously liable, or the State —
the passenger’s responsibility may be thought to be great enough to justify award-
ing little or no compensation.

2.5.2.3 Volenti and standard of care

The classic example of the type of case we are concerned with here is that in which
the claimant is injured while watching some sporting event — for example, by a flying
puck at an ice hockey match;” or by a horse at a show-jumping contest;” or a by car
at a race track.” The question in such cases is whether a person should be allowed to
complain of conduct which would or might be negligent in a different place, or in a
different context. Whether the defendant in such cases has failed to take reasonable
care depends in part on whether the claimant is a willing spectator: for example,
a spectator at a cricket match may be said to have accepted the risk of being hit and
injured by a six, but a pedestrian on the street outside the playing field surely has not.
Putting the matter another way, a driver who races round a race track at 100 m.p.h.
in front of willing spectators is not driving negligently just because of the speed of
the car; but it would be negligent to drive at the same speed on a public road.
Whether the consent of the claimant should be allowed to affect the standard of
care required turns on ideas of personal responsibility. For example, it has been
held that a woman who willingly goes to a jeweller to have her ears pierced cannot

71 Morrisv. Murray [1991] 2 QB 6.

72 Owensv. Brimmell [1977] QB 859; also Gregory v. Kelly [1978] RTR 426.

73 E.g. ICIv. Shatwell [1965] AC 656.

74 Murray v. Haringey Arena [1951] 2 KB 529.

75 Wooldridge v. Sumner [1963] 2 QB 43; see also Rootes v. Shelton (1967) 116 CLR 383.
76 Hallv. Brooklands Auto Racing Club [1933] 1 KB 205.
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complain if the conditions under which the procedure is done are less hygienic than
those which exist at a doctor’s surgery.”” Or take the case of a woman who applied
for a job knowing that she was allergic to a substance which the employers used,
but not anticipating the extent of the risk she thereby faced. The employers also
knew of the allergic condition, and the issue was whether the employers were under
a duty not to employ the woman, assuming no precautions were possible. The court
said, ‘No’.78 The result would be different, however, if an employer subjected its
existing employees to a new risk: in such a case the fact that the employees ‘will-
ingly’ went on working for the employer would not allow it to argue that they had
in some sense accepted the risk.

The effect of a decision that the claimant willingly accepted a lower standard of
care than might otherwise be expected will normally be to acquit the defendant of
negligence and to deprive the claimant of any damages. Looking at these cases
from another point of view, it may sometimes (but not always) be possible to argue
that what the claimant has done is to take less than reasonable care for their own
safety. When this is so, the better approach might be to hold that claimant con-
tributorily negligent and to reduce the damages awarded rather than to deny com-
pensation entirely.

2.5.3 lllegality

This defence is not of much importance in practice: a court which wants to penal-
ize an injured person for being in breach of the criminal law at the time the injuries
were suffered will usually be able to do so by allowing a defence of contributory
negligence” or volenti to succeed. It does have a role in road accident cases where
the court thinks that the claimant should recover nothing.®’ This result cannot be
achieved under the apportionment legislation, and the volenti defence is not nor-
mally available in road accident cases.®!

The defence is of theoretical interest because it raises in acute form the question
of the proper role of tort law — is it to compensate the injured, or to give effect to
judgments about fault by compensating injured persons in appropriate circum-
stances, or to deter culpable conduct? The situation is made more complicated by
worries about the extent to which the courts would lower their prestige and credibil-
ity if they were to ‘help’ criminals by awarding them damages. A number of basic
problems have troubled the courts. The first concerns the extent to which the civil
law ought to be used as an adjunct to or reinforcement for the criminal law. The
argument that it should be so used is a two-edged sword where both the claimant
and the defendant were acting illegally at the time of the injuries. To deny compen-
sation might deter the claimant from criminal activity in the future, but relieving the

77 Phillips v. William Whitely [1938] 1 All ER 566.
78 Withersv. Perry Chain Co. [1961] 1 WLR 1314.
79 E.g. Revill v. Newbery [1996] QB 567.

80 Pittsv. Hunt [1991] 1 QB 24.

81 Road Traffic Act 1988, s. 149(3).
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defendant of liability for tortious conduct could hardly have a deterrent effect.
A second point is that much modern ‘criminal’ legislation is in fact only regulatory;
it is very often designed to co-ordinate human behaviour for the sake of efficiency
or to set safety standards to protect people from their own carelessness or stupidity.
Little, if any, stigma will attend breach by injured persons of many such laws; and so
while deterrence of breach by means, for example, of a fine may be desirable, the
unpredictable and usually much more serious sanction of the denial of a civil
remedy may seem an unnecessary and unduly harsh sanction. Thus, in a number of
cases the question of whether a plea of illegality should succeed has been said to
depend in part on whether the ‘public conscience’ would be ‘affronted’ or the ‘ordin-
ary person shocked’ if the claimant were allowed to recover.®

A third point relates to the allocation of resources: if a choice has to be made
between allowing the claimant to recover from the defendant’s insurer or, on the
contrary, leaving the claimant in the position of needing to rely on social security
benefits, it is by no means obvious that any good purpose is served by denying
recovery against the defendant.

A fourth problem concerns the relationship between the illegal act and the
injuries. In the formulation adopted above the issue was put in terms of whether
the claimant was acting illegally at the time the injuries were suffered. But the
defence is unlikely to succeed unless the fact that the claimant was acting illegally
was in some fairly strong sense a cause of the injuries. The basic principle appears
to be that the fact that the claimant was acting illegally at the time the injuries were
suffered provides no answer to a claim for damages. If the rule were otherwise,
many people who suffer personal injuries on the road or at work would recover no
tort damages because breach of some traffic or safety regulation by the injured
party is a common contributory cause of injuries. It is only in rather extreme cases
that the courts have thought it right to relieve a negligent defendant of liability in
order to express disapproval of illegal conduct on the part of the claimant.

Where the claimant and the defendant are jointly involved and co-operating in
illegal activity, one approach is to bar the claimant from recovery only if the nexus
between the act of negligence and the illegal activity is such that the standard of care
owed in the particular circumstances could only be determined by taking into
account the illegal nature of the activity in which the parties were engaged.® If a
thief is injured when a companion plants explosives in an allegedly negligent way to
blow a safe, the court will not inquire into whether the burglar alarm had sounded
or whether the police were on their way or whether the furtive nature of the occa-
sion made it inappropriate to apply to the defendant a standard of care which would
be appropriate to a lawful activity. The reason for this approach appears to be one

82 E.g. Kirkhamv. Chief Constable of Manchester [1990] 2 QB 283; Saundersv. Edwards [1987] 1 WLR
1116; Pitts v. Hunt [1991] 1 QB 24, 45-6 per Beldam LJ; but note the reservations of Dillon L] at
56. See also Rancev. Mid-Downs Health Authority [1991] 1 QB 487 (public policy would not allow
P to sue for loss of a chance to have an illegal abortion).

83 Ashton v. Turner [1980] 3 All ER 890; Pitts v. Hunt [1991] 1 QB 24 per Balcombe LJ.
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of ‘public policy’ but it is not clear what the policy is: it may be that if the courts were
to engage in such inquiries this would lower the respect felt for the courts; or some
vague feeling that if things go wrong in the course of criminal activities, even if by
the negligence of one of the criminals, the criminals deserve everything they get. To
this extent the compensatory aim of the law is subordinated to other values. This is
not altogether surprising because even when no-fault systems of motor accident
compensation are adopted, there is often much dispute as to whether persons
involved in criminal activities should be entitled to claim. The alleviation of need
and suffering regardless of fault is clearly an important part of our morality, but it
is unlikely that all elements of personal responsibility will ever be eliminated from
popular views about the proper way to deal with non-criminal injuries.

So far we have been discussing cases in which the claimant’s illegal conduct was
not a consequence of the defendant’s alleged tort. Suppose prison authorities neg-
ligently fail to prevent a person in their custody from committing suicide?®* Should
the person’s dependants be allowed to recover from the prison authorities? Or
suppose that as a result of injuries received in a car accident, a man’s personality
changes, he commits rape and is imprisoned?® Should he be allowed to recover
from the negligent driver for loss suffered as a result of his crimes? Or suppose hos-
pital authorities discharge a mentally ill person who then commits manslaughter.3
Should the person be allowed to recover damages from the hospital authorities for
loss suffered as a result of his crime?

In this type of case, the question the courts ask is whether ‘ordinary people’
would be shocked and affronted if damages were awarded, not whether the
claimant’s conduct was technically illegal. In the suicide case, the action was
allowed, but not in the manslaughter case. Damages were awarded to the rapist, but
this result was heavily criticised in the manslaughter case. At all events, the cases
demonstrate the importance of notions of personal responsibility in traditional
tort law. On the other hand, they might also be thought to provide evidence of the
role of liability insurance in extending the frontiers of tort liability.?” It is highly
unlikely that any of these actions would have been brought if the defendant in each
case had either not been insured or a public authority whose liabilities are under-
written by the taxpayer.

84 Kirkham v. Chief Constable of Manchester [1990] 2 QB 283 (P of unsound mind); Reeves v.
Commissioner of Police of the Metropolis [1998] 2 WLR 401 (P of sound mind).

85 Meah v. McCreamer (No. 1) [1985] 1 All ER 367. In Meah v. McCreamer (No. 2) [1986] 1 All ER
943 the court refused the rapist damages representing compensation he had been ordered to pay
his victims, but on the ground that the loss was too remote and not on the ground of illegality.

86 Clunisv. Camden and Islington Health Authority [1998] 3 All ER 180.

87 See further 9.8.
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The Scope of the Tort of Negligence

3.1 The nature of the duty of care

The concept of negligent conduct, which was discussed in chapter 2, together with
the notions of causation and remoteness of damage (which are discussed in ch. 5),
may be said to constitute the concept of fault as embodied in the tort of negligence.
But not all faulty conduct in this sense gives rise to legal liability. The tort of negli-
gence, it is sometimes said, cannot be committed ‘in the air’. A person will be liable
for negligent conduct only if that person owed the claimant a duty to take care. In
the famous case of Donoghue v Stevenson' Lord Atkin enunciated the equally famous
‘neighbour principle’ according to which a duty of care is owed to persons whom you
ought reasonably to foresee as likely to be injured if you do not take reasonable care.
On the basis of this principle it was, for many years, said that the test of duty of care
was foreseeability. However, in the 1980s the House of Lords became dissatisfied with
this test, especially in relation to cases involving liability for economic loss; and in a
series of cases? it developed a threefold test for the imposition of a duty of care: first,
was it foreseeable that the claimant might suffer damage if the defendant did not take
reasonable care? Secondly, was there a sufficient relationship of proximity between
the claimant and the defendant? And, thirdly, is it just and reasonable in all the cir-
cumstances of the case to impose a duty of care. The House of Lords has also shown
unwillingness, in some cases at least, to depart from well-established common law
rules denying a duty of care even if these three requirements are satisfied.

We have already examined the concept of foreseeability and come to the conclu-
sion that it signifies little more than that liability will be imposed if the court thinks
it fair that the defendant should bear responsibility. Some judges have been prepared
to admit that the notion of proximity is also just a means of giving effect to (while
at the same time concealing) value judgments about the proper scope of liability for
negligently caused injury. This is obviously true of the third criterion of duty: justice
and reasonableness. Unwillingness to depart from old rules usually arises out of a
desire not to upset settled expectations especially in the business community.

These developments in the law relating to duty of care have mainly affected lia-

1 [1932] AC 562.
2 The leading case is Caparo Industries plcv. Dickman [1990] 2 AC 605.



The scope of the tort of negligence

bility in the tort of negligence for purely economic loss, that is loss other than injury
to person or damage to tangible property, and economic loss consequential on such
injury or damage.® In the typical case of personal injury (except ‘nervous shock’)
or damage to tangible property, foreseeability is, in practice if not in theory, the sole
criterion of the existence of a duty of care. Therefore, the threefold test of duty is
not of much importance to the subject matter of this book. It should also be noted
that whereas Lord Atkin seems to have put forward the neighbour principle as a
way of expanding the scope of liability for negligence, the duty of care concept is
most commonly used in modern cases as a means of justifying refusal to impose
liability for negligence.

This brief account of the law indicates that the main function of the concept of
duty of care is to define the boundaries of liability for damage caused by negligent
conduct by reference to what are commonly called ‘policy considerations”. So, for
example, for fairly obvious reasons, soldiers owe no duty of care to fellow soldiers
when engaging the enemy in battle; nor is the army under a duty to provide a ‘safe
system of work’ on the battlefield.? Until 2000, barristers owed no duty of care to
their lay clients in the conduct of litigation in court, even if such conduct was neg-
ligent and caused foreseeable damage to the client, in order (it was said) to avoid
creating conflicts between the barrister’s duties to the court and to the client.®> There
is no duty to take care not to cause a person economic loss by damaging tangible
property belonging to a third party because, it is said, the extent of liability such
loss may be ‘indeterminate’ and, perhaps, uninsurable. And here is a final example:
suppose a doctor negligently performs a sterilization operation with the result that
a woman conceives and bears a child. Whether healthy or disabled, the child can
recover no damages; and, at least if the child is healthy, the only remedy available is
an award of £15,000 for interference with the mother’s ‘reproductive autonomy’.
In each of these cases, the denial of liability is based on value judgments about the
desirability of imposing liability in the type of case in question. In the last type of
case, courts have typically not justified the result by denying the existence of a duty
of care to the child, but simply by saying that to allow recovery would be undesir-
able for various reasons. To say that a person owes a duty of care in a particular situ-
ation means (and means only) that the person will be liable for causing damage by
negligence in that situation.”

w

This extremely complex topic is beyond the scope of this book. See generally P. Cane, Tort Law
and Economic Interests, 2nd edn (Oxford, 1996).

Mulcahy v. Ministry of Defence [1996] QB 737.

The rule was reversed in Arthur JS Hall & Co. v Simons [2002] 1 AC 615.

The leading case in this difficult area (for the moment, at least) is Rees v. Darlington Memorial
Hospital NHS Trust [2004] 1 AC 3009.

7 For criticism of this view see N.J. McBride, ‘Duties of Care — Do They Exist?’ (2004) 24 OJLS 417.
I agree with McBride that negligence law is at least as concerned with telling people how they
ought to behave as with imposing liability for failure to behave as the law prescribes. In this
sense, to say that a person owes a duty of care means more than that they can be held liable for
negligence. But in practice, the only function of the duty-of-care concept in legal reasoning is to
define the scope of liability to pay damages for negligence.
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Use of the duty-of-care concept to create immunities from negligence liability has
been particularly controversial in relation to the liability of public authorities, such
as the police, and education and welfare agencies. Although the reasoning in such
cases tends to be very complex, what it boils down to is that a public authority will
be immune from liability for negligence in the performance of its statutory functions
(i.e. will owe no duty of care to persons injured by its negligence) unless the court
thinks that imposing such liability would be compatible with the terms of the rele-
vant statute and would not interfere unduly with the performance of those functions.
In Osman v UK® the European Court of Human Rights (ECtHR) held that this tech-
nique for denying liability was inconsistent with the right to a fair hearing under
Article 6 of the European Convention on Human Rights (ECHR). The ECtHR
objected to the fact that the English court decided the duty issue as a ‘preliminary
point of law’, without giving detailed consideration to all the facts of the case. The
House of Lords in Barrett v Enfield LBC® was influenced by this decision and held, in
effect, that the issues of compatibility with the statute, and so on, should be resolved
on the basis of a careful consideration of all the relevant facts of individual cases, and
not by creating what were called ‘blanket immunities’ for particular functions (such
as taking a child into care or providing protection to potential victims of crime). The
ECtHR has since resiled from its approach in Osman,' but it has left open the pos-
sibility that use of the duty-of-care technique might infringe the right to an effective
remedy in a national court for breaches of the ECHR (under Article 13 of the ECHR)
in a case where the defendant’s allegedly negligent conduct also constituted a breach
of a Convention right.!! The argument is that denying liability on the basis of a ‘no-
duty’ immunity might preclude proper investigation of the claimant’s allegations and
hence deny the claimant an effective remedy.

This chapter contains an examination of certain issues relevant to legal liability
for death and personal injury that are usually discussed by lawyers in terms of
whether a duty of care is owed. In other words, these are issues relevant to the scope
of legal liability for negligently inflicted death and personal injury.

3.2 Specific duty issues
3.2.1 Common situations in which duties of care have been imposed

In practice, the two most important areas of tort liability for death and personal in-
juries relate to road accidents and industrial accidents. Legal liability for negligence
resulting in road accidents has been recognized certainly since the seventeenth

8 (2000) 29 EHRR 245.
9 [2001] 2 AC 550.
10 TP & KMv. UK (2002) 34 EHRR 42; Zv. UK (2002) 34 EHRR 97; DP ¢ JC v UK (2003) 36 EHRR
183.
11 E.g. in McGlinchey v. UK (2003) 37 EHRR 41 conduct of prison authorities that amounted, in
effect, to negligent failure to care adequately for a sick prisoner was held to constitute a breach of
the right not to be subjected to inhuman or degrading treatment under Article 3.
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century and perhaps earlier. There has never been any doubt that those using the
highways are under a duty of care in so doing, and the legal position today is plain:
any person using the roads, whether as a motorist, pedestrian or cyclist, will be liable
if, by positive action,!? that person negligently causes physical injury to anybody else.
A lawyer would scarcely ever waste time in an ordinary road accident case by inquir-
ing whether the defendant owed a duty of care to the claimant. This would simply be
taken for granted. The general principle also holds good for positive, negligent action
resulting in industrial accidents.

Another important area of negligence liability is liability for defective products
(although the importance of the common law has been considerably reduced by
enactment of a regime of ‘strict’ liability in the Consumer Protection Act 1987,
which is discussed in ch. 4). The leading case is Donoghue v Stevenson, to which we
have already referred. In this case the claimant allegedly suffered gastroenteritis
and shock as a result of drinking a bottle of ginger-beer which was said to have
contained the remains of a decomposed snail. The bottle of ginger-beer had been
bought for the claimant by a friend in a café, but the claimant sued the manufac-
turer. The question at issue was whether, assuming that the presence of the snail
was due to lack of reasonable care on the part of the manufacturer, it would be
liable to the claimant. To us, it may seem astonishing that the answer could ever
have been in doubt, since there are several good arguments in favour of liability in
such circumstances — the desire to compensate the claimant for injuries; the value
of providing an incentive for manufacturers of food and drink for public con-
sumption to take precautions against such events; and finally the fact that the
manufacturer is better able than the consumer to bear the loss and distribute it by
making allowance for it in the price of its products. Nevertheless, despite all this,
liability was very much doubted at the time of the case, and it is generally agreed
that the majority in the House of Lords, in finding for the claimant, made ‘new law’
by departing from precedents suggesting that there would be no liability on such
facts.

The real importance of Donoghue v Stevenson was that it decided that a claimant
could recover damages for negligence against a defendant even though there was
no contract between them (in other words, even though they were not ‘in privity of
contract’ with one another). Although liability for negligent acts was well estab-
lished, long before this case, in some areas (such as road accidents) even in the
absence of any contractual relationship, there is no doubt that the privity-of-
contract principle had become a severe limitation on the extension of the law of
negligence, and that it had been used by the courts in the nineteenth century to
restrict liability for negligent acts. Donoghue v Stevenson removed this restriction
on liability for negligence, and this began a movement towards general liability for
physical damage caused by positive, negligent conduct that has been going on ever
since.

12 Concerning omissions, see 3.2.2.

71



72

Chapter 3

A significant area of law for our purposes is that relating to the liability of an
occupier of premises for personal injury and property damage suffered on the
premises by persons who come onto (or ‘visit’) them (‘occupiers’ liability’).
Loosely speaking, visitors are divided into two classes, namely lawful and unlaw-
ful visitors. As a result of the enactment of the Occupiers’ Liability Act 1957, the
liability of an occupier to lawful visitors has been very largely assimilated to that
of ordinary liability in negligence, so that occupiers now owe to their lawful visi-
tors a ‘common duty of care’, which is for all practical purposes indistinguishable
from the ordinary duty-of-care concept used in most common law actions for neg-
ligence. Nothing here need detain us because it is plain that occupiers always owe
their lawful visitors a duty to take care, and are therefore liable for causing them
physical injury by negligence. Indeed liability can be imposed on an occupier
either for positive negligence (‘misfeasance’) or negative negligence (‘nonfeasance’
or ‘omission’). Liability to unlawful visitors (or ‘trespassers’) is governed by the
Occupiers’ Liability Act 1984, which imposes on occupiers a duty to take such care
as is reasonable considering, in particular, that trespassers by definition force their
presence on the occupier without the latter’s consent.

Another important statutory source of negligence liability is the Defective
Premises Act 1972, s. 4 of which imposes extensive liability on landlords for injury
caused, to persons coming onto rented premises, by failure to repair. A number of
other statutes have reversed common law rules denying the existence of a duty of
care in various circumstances. For example, the Animals Act 1971 largely (though
not quite entirely) removes an immunity from liability once enjoyed by owners of
animals which cause injury or damage as a result of straying on to a highway. The
Highways (Miscellaneous Provisions) Act 1961 imposes liability on highway author-
ities, for negligently failing to repair a highway; and the Law Reform (Husband and
Wife) Act 1962 enables husbands and wives to sue each other for negligence (with a
view to obtaining damages from insurance companies). The Congenital Disabilities
(Civil Liability) Act 1976 also eliminates any doubts about another possible no-duty
situation by making it clear that, in general, legal liability will exist for negligently
inflicting injuries on an unborn child.

3.2.2 The distinction between acts and omissions

The paradigm instance of negligence liability arises where bodily injury or pro-
perty damage results from what we might call ‘positive conduct’ — where, for
instance, two speeding cars collide injuring occupants and vehicles. Lawyers often
refer to positive conduct as ‘misfeasance’, and they contrast this with ‘nonfeasance’
This contrast may also be expressed in terms of a distinction between ‘acts’ and
‘omissions’ (failures to act).!* It must be said at the outset that there are many

13 See T. Honoré, ‘Are Omissions Less Culpable?’ in P. Cane and J. Stapleton eds., Essays for Patrick
Atiyah (Oxford, 1991); H.L.A. Hart and T. Honoré, Causation in the Law, 2nd edn (Oxford, 1985);
M.S. Shapo, The Duty to Act (Austin, Texas and London, 1977).
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situations in which it is impossible to draw any clear line between misfeasance and
nonfeasance. A solicitor instructed to draft a will allows it to be wrongly witnessed
so that it is invalid: this may be seen as misfeasance in preparing the will or as failure
to ensure that it was properly witnessed. A person digs a hole on their land and a
visitor falls into it: this may be seen as affirmative conduct in digging the hole or as
nonfeasance in failing to fence the hole or give a warning. A person turns right
across a line of traffic without signalling: this is either positive bad driving or a neg-
ative failure to signal.

More generally, whether failure to act is viewed as nonfeasance or misfeasance
depends largely on whether the failure is viewed in isolation or as part of a larger
activity. Nevertheless, despite the difficulty of the distinction, the law recognizes
and acts on it. It is an important aspect of the difference between tort and contract
liability: a person is often not bound to take positive action unless they have agreed
to do so, and have been paid for doing so; but people are in general bound to abstain
from causing damage by negligence whether or not they have agreed to do so, or
have been paid for doing so. Tort law embodies a general bias against imposing lia-
bility for nonfeasance. However, it is by no means the case that failure to take rea-
sonable steps to prevent another suffering injury or loss is never actionable in tort.

What lies behind the distinction between nonfeasance and misfeasance? How
can we regard absent-mindedly driving a motor vehicle through a red light as
something more reprehensible than walking by while a child is drowning in a few
feet of water? Yet failure to save a drowning stranger is a stock example of a clear
case of immunity from liability for negligence (and indeed in the criminal law).
Such questions are often posed in terms of a distinction between law and morality:
if tort law is based on some concept of moral fault, why does it embody quite a
sharp distinction between acts and omissions? There are at least two reasons why
we need to be a little wary of thinking about the issue in this way. First, although,
according to some views about morality, nonfeasance may be just as reprehensible
misfeasance, many people would give at least some moral weight to the distinction
between acts and omissions in deciding the right thing to do in various situations
and in assessing the behaviour of others. There is no single version of ‘morality’ that
can be easily contrasted with ‘the law’. Secondly, it is one thing to say that render-
ing assistance to someone in danger or distress is (morally) the right thing to do,
but quite another to say that a person who fails to do it should be (legally) obliged
to pay compensation for harm resulting from the failure to act. A good reason for
not turning every moral duty into a legal obligation lies in the nature of legal sanc-
tions and remedies compared with the sorts of disapproval with which breaches of
morality are often met. And a person who has reservations about imposing oblig-
ations in tort to compensate for harm resulting from nonfeasance would be even
less willing to use the criminal law to punish failure to act.

Nevertheless, it is often assumed that the law’s approach to nonfeasance is out
of step with morality; and so it is worth asking why the law of tort distinguishes
between misfeasance and nonfeasance. In seeking explanations it is necessary, first,
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to remember that in this book we are primarily discussing cases of physical damage
and injury. We will not consider cases of nonfeasance that cause only financial loss,
as where a person fails to warn another that they face a risk of suffering financial
loss, which the former knew about but the latter did not.'* The question to be
answered is how we can justify immunity from liability for nonfeasance causing
physical damage or injury.

The first possible consideration is that the imposition of duties to prevent harm
(by failure to act) is often more burdensome than the imposition of duties not to
cause harm (by acting). In its main spheres of practical operation the law of negli-
gence tends to prescribe not what we are to do, but only how we are to do things we
choose to do. Thus I am generally quite free to drive my car when and where I want
to on the roads; and it is not particularly onerous to be required to drive it carefully.
This obligation does not prevent me going where I want to, when I want to, though
it may force me to go a little more slowly than I might have chosen. And even when
the law does impose duties to prevent harm, they are frequently of a type that does
not involve much expenditure of time and effort.

Requiring someone to render assistance to (or ‘rescue’) persons in danger may
not only be burdensome in time and effort, but may also involve expenditure of
significant amounts of money, and involve significant risks to the person(s) provid-
ing assistance. If the law were to impose a general obligation to rescue, who would
pay the costs of so doing? And if there is an element of risk in rendering assistance,
and the risk eventuates, should the rescuer be able to recover compensation for this?
Suppose a person dies in the course of rescuing someone who is drowning: who is
going to maintain any dependants of the dead person? English law does not recog-
nize any general right to reward or even recompense for rescue. If someone (includ-
ing the rescued person) created the dangerous situation by negligence, the rescuer
may have an action against that person for costs incurred and any injuries suffered
in effecting the rescue. It should be noted, however, that in practice, an action against
the rescued person would rarely be covered by liability insurance.

A second reason why it may be felt desirable to distinguish between misfeasance
and nonfeasance is that in the case of misfeasance, the defendant is normally self-
identified by the conduct that results in harm. On the other hand, a person accused
of nonfeasance is likely to feel, ‘Why pick on me? I didn’t do anything.’ This sort of
reaction may take one of two forms. First, the person may be asserting that they
are merely one of hundreds, and that it is unfair to pick on one individual while
bypassing all the others. If, for instance, a driver negligently knocks down and
injures a pedestrian, it is easy enough to justify fastening liability onto the driver for
misfeasance. But if the unfortunate pedestrian is left bleeding in the road and a
dozen, or a hundred, other motorists drive by without stopping to render assis-
tance, there would be no clear justification for imposing liability for nonfeasance

14 E.g. Banque Keyser Ullman v Skandia Insurance [1990] 1 QB 665; Reid v Rush & Tompkins [1990]
1 WLR 212.
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on any one rather than another. In this type of situation a person is unlikely to deny
that they ought to have stopped to render assistance: the complaint is that so ought
many others.

The reaction may take a second form, which raises rather different issues. The
person accused of nonfeasance may be asserting that it was not up to them to do
something, and that the burden of taking the desired precautions really rested on
someone else — perhaps on the person in danger or on a third party, but in any case
not them. For instance, suppose that a window cleaner sent by an employer to clean
the windows at a block of offices is injured in a fall resulting from the use of defec-
tive belt-hooks. If the cleaner sues the employer, the complaint will probably be one
of nonfeasance; that is, the employee will be complaining that the employer ought
to have checked the belt-hooks or ought to have supplied safer means of cleaning
windows that did not depend on possibly unsafe belt-hooks. In this situation the
employer’s reply will probably be: ‘It was not my responsibility to check the belt-
hooks. The occupiers of the offices should have seen that the belt-hooks were safe;
it was their responsibility, not mine.’ In some cases the employer might argue that
it was the claimant’s own responsibility to take the necessary precautions. For
instance, suppose an employee’s belongings are stolen at their place of work.!
Whose responsibility is it to take precautions against this possibility: the employee’s
or the employer’s?

A third possible ground for distinguishing between nonfeasance and misfeasance
is based on notions of causation. In some cases at least, we would hesitate to say that
a person guilty of nonfeasance caused injury or damage, and might prefer to say that
they failed to prevent injury or damage being caused by someone or something else.
Assuming that if assistance had been given to a person in danger, it would have pre-
vented the injury or damage occurring, there is, of course, a sense in which a person
who negligently failed to render such assistance ‘caused’ the injury or harm — if they
had helped, the injury or harm would not have occurred. But there is a difference
between saying that a person caused harm in this (‘counterfactual’) sense and saying
that they should be held responsible for the harm and, perhaps, liable to pay com-
pensation to the victim. According to the ‘causal’ argument for distinguishing
between acts and omissions, we might want to say that although harm would not
have occurred but for a person’s negligent nonfeasance, nevertheless the person did
not ‘really’ cause it, and so should not be held legally responsible for it.

As grounds for creating immunities from liability for nonfeasance, these argu-
ments are weak. The first point — the possible burdensomeness of affirmative
obligations — can easily be met. For one thing, the immunity from liability for non-
feasance does not apply only where it would be unduly burdensome to require
affirmative conduct. It applies even, for instance, where all that a person has to do is
shout a warning or make a telephone call. A person sees a stranger’s house on

15 Deyong v Shenburn [1946] KB 227 (held that the employer could not be held liable for the theft
of the employee’s belongings by a third party).
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fire: how burdensome would it be to require that person to telephone for the fire
brigade? A sighted person can watch a blind stranger walk straight into a hole in
the road without liability in tort or any other branch of the law. What burden would
it be to require the sighted person to shout a warning? Even if a duty to render assis-
tance would in some cases involve a significant burden, there seems no reason why
the burdensomeness of the duty sought to be imposed should not be weighed
against the benefit of preventing harm. If the burden seems disproportionate to the
benefit, no duty need be imposed. Such an exercise would simply involve applying
to cases of nonfeasance the negligence formula used when determining liability for
misfeasance. No doubt it would be advisable to move cautiously here so that the
standard of what it is reasonable to expect by way of obligations to prevent harm is
not pitched too high.

The second argument, that there is difficulty in identifying the person liable for
nonfeasance, and that to impose liability would often be to fasten onto the nearest
convenient defendant, can be rebutted by observing that the law does this even
where misfeasance is in issue. For example, bad road design contributes to many
motor vehicle accidents, but road authorities are rarely sued because the negligent
driver is a much more convenient target. The fact that the driver may be less or no
more culpable than the road designer is not of much importance given that the
driver will always be insured and will not pay the damages personally. So the ques-
tion is not whether there are others more or equally culpable, but whether this
defendant was personally at fault.

As for the third (causal) argument, it does often seem easier to justify holding
someone responsible for an outcome which that person has ‘caused’ by affirmative
conduct, and we may have doubts about treating nonfeasance as a cause at all.
Many people intuitively feel that nonfeasance can be treated as a ‘cause’ only if
there was a duty to act.!® Take the following example:!” suppose a passenger on a
small pleasure boat falls overboard, through their own carelessness, into ice-cold
waters, and eventually drowns. We might well want to say that a fellow passen-
ger who did nothing to help the drowning person could not be held in any way
responsible for, and did not ‘cause’, the death by failing to jump in and attempt a
rescue, because they were under no duty to take such action. But we might feel
differently if the owner of the boat failed to attempt to manoeuvre it into a posi-
tion where a lifeline could be thrown to the drowning person. The owner could
more easily be said to be a cause of the death because under the circumstances the
owner surely had a duty to take advantage of having control over the vessel to help
the passenger.

However, this causal argument is open to a strong objection. At first sight, to say
that the defendant’s nonfeasance did not cause the claimant’s loss seems to provide

16 For a review of the literature on this question see A.M. Honoré, International Encyclopedia of
Comparative Law vol. XI, (1971), ch. 7, ss. 25-8.

17 See Horsley v MacLaren (The Ogopogo) [1971] 2 Lloyd’s Reports 210 on which this example is
based.
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a sort of objective justification for not imposing liability. But the way we view the
causation issue depends on whether we think that the defendant ought to have
done something to help; and if so, whether we think that breach of this duty ought
to be translated into a legal liability to pay compensation. These are matters of judg-
ment that cannot be resolved in any ‘objective’ way. Of course, the question of
whether the harm would have been prevented if the defendant had taken action —
in other words, whether the defendant’s failure to act caused the harm in a coun-
terfactual sense — can, in theory at least, be answered ‘objectively’ or scientifically,
on the basis of facts alone and without having to make value judgments. But the
question of whether the defendant’s nonfeasance ‘really’ caused the harm cannot
be answered in this way because in this richer sense of the word ‘cause’, the language
of causation provides a way of expressing a judgment about the proper limits of
responsibility and liability for negligent failure to act.

While each of these three arguments can be used to explain and rationalize
certain cases in which it does not seem fair to impose legal liability for nonfeasance,
none justifies a sharp distinction between misfeasance — which may attract legal
liability for resulting harm — and nonfeasance — which will not. The distinction
between acts and omissions is an important one, but it does not mark the bound-
ary between liability and no liability. In fact, there are various situations in which
tort liability for nonfeasance can arise, and these can be conveniently grouped
under several headings.

3.2.2.1 Undertakings

A person who contracts to do something may incur liability for not doing it. There
is also a somewhat hazy and undeveloped part of the law dealing with voluntary
(i.e. non-contractual) undertakings. Suppose a motorist comes upon a car accident
in a remote area and tells a person badly injured in the accident that she will call
an ambulance from the nearest settlement, but then fails to do so. This would seem
a strong case for liability especially if, in reliance on the undertaking, the victim
declined help from someone else. Or suppose an altruistic citizen who regularly
frequents an isolated beach and is trained as a lifeguard, offers her services as a
voluntary lifeguard to those using the beach. This might justify imposition of lia-
bility if the self-appointed lifeguard made no attempt to rescue someone who relied
on the offer in using the beach. Not unrelated are cases in which a person carries
on an especially dangerous activity or creates a physically dangerous situation: here
the law might well impose a duty to take reasonable steps to obviate or to warn of
the danger.!® For example, a local authority obliterated road markings when the
road was resurfaced but then failed to repaint the road or to warn of the resulting
dangerous situation; the council was held liable for injuries suffered by a motor-
ist as a result.!” Again, for example, a motor manufacturer could probably be held

18 E.g. Arnold v Teno (1978) 83 DLR (3d) 609.
19 Bird v Pearce [1979] RTR 369.
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liable for failure to recall vehicles discovered to suffer from a dangerous defect (this
is frequently done voluntarily).

Even contractual undertakings are relevant to the problem of liability for non-
feasance in tort, because the person injured may not be the other contracting party.?’
For example: A contracts with B that A will clear the snow off B’s doorstep during
winter snowfalls. One day A fails to do this and C, a visitor to B’s house, slips on the
snow and is injured. Is A liable to Cin tort for failing to take reasonable care? A has
not created the danger, and although A was under a duty towards B to remove it, can
C rely on that duty? In this kind of case there is much to be said for imposing lia-
bility, and a court would probably do so.?! Because A owes a contractual obligation
(to B) to clear the snow, there is less reason for reluctance to impose tort liability on
A in favour of C. Furthermore, in many cases of this kind the undertaking leads
other people to rely on it, thus creating dangers which would not have arisen
without it. For example, a person takes a car to a garage to have the brakes repaired.
The garage omits to do so but the owner (reasonably) thinks that the repair has been
done. Here the car owner is induced by reliance on the garage to continue driving
the car, thereby creating dangers to third parties on the road. By their undertaking
and failure to carry it out, the garage has made a positive contribution to the danger.

3.2.2.2 Duties of physical protection

There are various situations in which the law is prepared to impose duties, to
prevent harm, on people who are in a particularly good position to protect or
rescue others from physical dangers and who, it might be thought, should offer
such protection because of their relationship with the person in danger. So, for
example, employers owe their employees legal duties to provide safe tools, a safe
workplace and safe working systems; and the basis of such duties is that the indi-
vidual employee typically has little control over working conditions. Again, doctors
and hospitals may be held liable for failure to provide treatment,?? or for failure to
warn patients of risks associated with particular treatments, or for failure to protect
a known ‘psychiatric and suicide risk’ who seriously injures himself by jumping out
of a window.? More generally, professionals, by virtue of their status as profes-
sionals, owe duties to their clients and, to a lesser extent, to third parties, to take
positive steps, in the exercise of their professional skills, to protect them from
injury, loss or damage and to warn them of impending danger.

20 Also because, in general, clients can sue their professional advisers in either contract or tort:
Henderson v Merrett Syndicates Ltd [1995] 2 AC 145. Not all contractual undertakings are action-
able in tort, but a contractual undertaking (whether express or implied) to take all reasonable care
and (positively) to do everything reasonably necessary to protect the client from injury, damage
or loss, certainly is.

21 But not if the loss suffered was purely economic. For other examples see A.J.E. Jaffey, The Duty of
Care (Aldershot, 1992), 52-3.

22 Barnettv Chelsea and Kensington Hospital Management Committee [1969] 1 QB 428 (but the claim
failed on the issue of causation).

23 See Selfe v Ilford & District Hospital Management Committee, The Times, 26 November 1970.
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Adults in charge of children may be required to take positive steps to protect or
help them; and prison authorities owe a duty of protection to prisoners.?* Similarly,
a person could probably be held liable for failing to call medical assistance for an
occupant or guest in their house who became helpless through disease or accident.
There seems little doubt that occupiers of business premises, such as hotels, restau-
rants, shops and even offices, would be held liable if they failed to take reasonable
steps to summon medical help in an emergency arising from sudden illness to a
visitor to the premises. In Canada it has been held that a person in charge of a vessel
owes a duty to assist a person who falls overboard;? that a hotel proprietor may owe
a duty of reasonable protection to an intoxicated person turned out of the hotel and
who is subsequently run down by a car;*® and that vehicle owners owe a duty of
protection to unlicensed and uninstructed persons whom they allow to use their
vehicles. In another case the Supreme Court of Canada held that a ski resort oper-
ator owed a duty to take reasonable steps to discourage an intoxicated patron from
taking part in a dangerous competition run by the operator.?”

On the other hand, English courts have held that a taxi driver owes no duty of
care to an intoxicated passenger once the passenger has left the taxi;*® and that the
fire service and other emergency services are not liable simply for failing to prevent
injury or damage, even with negligence.?’ Liability will arise only if they positively
make matters worse. In one case, a local authority was sued for failure to exercise
its power to make a road safer by removing an obstruction to sight.*® The principle
underlying the decision that the authority was not liable is that public authorities
can only be held liable in tort for failing to perform their public functions, in such
a way as to prevent harm occurring, if their conduct was so unreasonable that no
reasonable public body could have considered it appropriate.

The basic issue that arises in all of these cases and situations is the extent to which
people should take responsibility for their own safety rather than expecting others
to protect or rescue them from physical danger — or, at least, rather than expecting
to be able to recover damages for harm resulting from another’s failure to protect
or rescue. To say that the law is sometimes justified in imposing duties of physical
protection is probably banal and uncontroversial. Moreover, in imposing duties of

24 Kirkham v. Chief Constable of Manchester [1990] 2 QB 283. See also Metropolitan Police
Commissioner v Reeves [2000] 1 AC 360.

25 Horsley v MacLaren (The Ogopogo) [1972] 2 Lloyd’s Reports 210.

26 For the position in Australia see Cole v South Tweed Heads Rugby Football Club Ltd (2004) 217
CLR 469 (commercial supplier of alcohol owes no duty to intoxicated customer). Concerning
the liability of hosts to persons injured by intoxicated guests see J. Horder, “Tort and the Road
to Temperance: A Different Kind of Offensive against the Drinking Driver’ (1988) 51 Modern
LR 735.

27 Crocker v Sundance Northwest Resorts Ltd [1988] 1 SCR 1186 (in which the two previous exam-
ples also are cited).

28 Griffiths v Brown, The Times, 23 October 1998.

29 Capital & Counties Plc v Hampshire CC [1997] QB 1004; OLL Ltd v Secretary of State for Transport
[1997] 3 All ER 897; but contrast Kent v Griffiths [2001] QB 36 (ambulance service).

30 Stovin v Wise [1996] AC 923.
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protection, the law seems to reflect commonly held ethical views by taking account
of the nature and closeness of the relationship between the parties, and of the iden-
tity of the person who created the dangerous situation — the claimant, the defendant
or a third party. The difficult and contentious issue is where the line should be drawn
between protection of self and protection of others. For example, consider a case in
which a naval airman drank large amounts of alcohol and, as a result, choked to
death on his own vomit. While his employer, the Ministry of Defence, was held not
liable for allowing him to get himself drunk, it was held liable for failing to look after
him even though his colleagues knew that he was incapable of taking care of
himself.3! This decision has been described as ‘offensive to normal ideas of
justice’? — although the judges who held in the claimant’s favour would obviously
not accept this description of their decision.

There are two important points to bear in mind here. First, while courts may
sometimes refuse to impose liability for failure to prevent harm on the basis of a
rather abstract statement to the effect that ‘the defendant did not owe the claimant
a duty of protection’, decisions whether or not to impose such liability are more
often based on a detailed consideration of whether, in the particular circum-
stances of the case, the defendant ought to have taken steps to protect the
claimant. The court will treat the issue in the case as being whether, on the facts,
the defendant was at fault and acted negligently, rather than whether, in the
abstract, the defendant owed the claimant a duty of protection. So, for instance,
disagreement about the case of the airman, considered in the previous paragraph,
centred not on whether, in the abstract, an employer owes a duty of protection to
its employees — clearly it should and does. The real issue was whether, in the cir-
cumstances of the case, the employer acted negligently in not protecting the
employee — in lawyer’s jargon, whether the employer breached its duty of care to
protect the employee. The second point to note is that even if a court holds that
the defendant owed the claimant a duty of protection, and negligently failed to
protect the claimant from harm, that may not be the end of the matter. For
instance, in the case of the airman, the court held that although the defendant
ought to have taken steps to protect the claimant from his own fecklessness, the
airmen was also partly responsible for what happened. In fact, the court appor-
tioned the responsibility two-thirds to the claimant and only one-third to the
defendant. Both of these points illustrate the distinction between the issue of duty
of care and the issue of fault (considered in ch. 2). Duty of care is concerned with
whether, in principle, the defendant can be held liable: the scope of liability for
negligence, as it was put earlier. This leaves open the issue of fault — whether and
to what extent a defendant who owes a duty of care breached that duty and ought
to be held responsible (‘at fault’) for what happened.

31 Barrett v Ministry of Defence [1995] 1 WLR 1217. See also Jebson v Ministry of Defence [2000]
1 WLR 2055.
32 PS. Atiyah, The Damages Lottery (Oxford, 1997), 40-1.
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Not only may people disagree about when the law should impose duties of phys-
ical protection, but views about this may also change over time. A good illustration
is provided by cases where a person suffers injury as a result of diving into shallow
water and claims that the defendant ought to have erected a sign warning of the
danger. In 1993 the High Court of Australia imposed liability in such a case,* and
the decision can be seen as part of a general trend in the twentieth century of expan-
sion of the scope of tort liability for personal injury. In the last few years, however,
a reaction has set in, and increasing emphasis is now being put in self-reliance and
‘personal responsibility’. This change of attitude is reflected in decisions of the
courts in personal injury cases.** In a recent English case of a young man rendered
tetraplegic as a result of diving into shallow water, the House of Lords, by majority,
refused to impose liability on the defendant for failing to take steps that would have
prevented the tragedy.”® In a section of his judgment headed ‘Free will’ Lord
Hoffmann stressed that the claimant had acted ‘freely and voluntarily, and that the
law should not expect occupiers of land ‘paternalistically’ to prevent visitors from
undertaking ‘inherently risky activities’ on their land in order to protect them from
harming themselves. It is worth noting, however, that the Court of Appeal had
decided the case in the claimant’s favour.

3.2.2.3 Duties to control the conduct of others

A person who has the power to control another may be liable for failure to exercise
it. So, for example, parents and school authorities are under a duty to control young
children, and prison authorities are under a duty to control inmates.*® If a child, for
instance, is given a gun by a third party, and is known by the parent to have a gun,
the parent becomes responsible for seeing that the child is old enough and sensible
enough to be allowed to have the gun; for instructing the child in how to use it
safely, and so on. If the parent does nothing at all, and if he or she is shown to have
been negligent to do nothing, the parent will be liable for injuries caused by the
child.’” Similarly, an employer is under a duty to control employees, although this
is not of much practical importance because an employer is vicariously liable for
the negligence of employees whether the employer was negligent or not; but there
are a few cases in which the employer may be liable for personal nonfeasance
though not vicariously liable because, for instance, the servant was not acting in the
course of employment.*®

A person who sees someone being beaten up in the street may walk on without
assisting, but a hotel proprietor who saw someone in danger of being attacked by

33 Nagle v Rottnest Island Authority (1993) 177 CLR 423.

34 E.g. Wyong Shire Council v Vairy [2004] NSWCA 247; affirmed Vairy v Wyong Shire Council [2005]
HCA 62. But contrast Mulligan v Coffs Harbour City Council [2005] HCA 63.

35 Tomlinson v Congleton BC [2004] 1 AC 46.

36 Home Office v Dorset Yacht Co. Ltd [1970] AC 1004.

37 Newton v Edgerley [1959] 1 WLR 1031.

38 Hudson v Ridge Manufacturing Co. [1957] 2 QB 348.
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a guest in the hotel might well be liable for failing to take some reasonable steps to
control the attacker. Those in charge of public transport vehicles or vessels would
also have some duty to control passengers. The same might also apply to private
vehicles; for example, a car driver might be held liable to an injured cyclist if the
driver sat and watched a passenger negligently opening the offside door of the car
in the way of approaching traffic, at least if the driver was in a position to stop the
door being opened.*

On the other hand, the police cannot normally be held liable for failure to
prevent crime.*® More generally, regulatory bodies whose function it is to monitor
and control potentially dangerous activities are typically not liable for failure to
exercise their regulatory powers. The cases which first established this principle
dealt with financial loss — where, for example, authorities responsible for regulat-
ing banks are sued by depositors and investors who lose their money when the bank
collapses.*! But the principle has also been applied where, for instance, social
workers fail to prevent child abuse;*? and it has even been hinted that a local author-
ity might not be held liable if occupants of a house were injured as a result of bad
and illegal construction work which the authority negligently failed to detect when
it inspected the house for compliance with building regulations.** On the other
hand, liability may be imposed where, because of personal dealings between the
defendant and the claimant, it would be unreasonable for the defendant not to act
for the claimant’s benefit. But the mere fact that a public body has powers to control
the conduct of others, which it could exercise for the benefit of members of the
public, does not open it to tort liability for negligent failure to do so. One reason
for this approach is that the courts do not want public funds to be used to com-
pensate individuals when they could be used for the benefit of the public as a whole
or sections of it. Another is a fear that if public authorities are vulnerable to tort lia-
bility, they may be led to act ‘defensively’ in performing their functions; that is,in a
way designed to avoid potential tort liability regardless of whether such action is in
the wider public interest.

It should be noted, however, that in these decisions, English courts demonstrated
amuch greater unwillingness to impose liability than courts in other major common
law jurisdictions, such as Australia, Canada and New Zealand, have displayed. It
should also be recalled (as noted in 3.1) that the ‘no-duty’ technique used in these
cases was held by the ECtHR to be incompatible with Article 6 of the ECHR.
Subsequently, the House of Lords signalled that it would modify its approach to
take more account of the facts of individual cases. Increased willingness to impose

39 Seee.g. Brown v Roberts [1965] 1 QB 1 where the claim was rejected on the ground that the owner
of the car was not in fact negligent in failing to prevent the passenger opening the door.

40 Hill v Chief Constable of West Yorkshire [1989] AC 53.

41 Yuen Kun Yeu v Attorney-General of Hong Kong [1988] AC 175.

42 X v Bedfordshire County Council [1995] 2 AC 633; but see now Barrett v Enfield LBC [2001]
2 AC 550.

43 Murphy v Brentwood District Council [1991] 1 AC 398, 463 (Lord Keith of Kinkel).
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liability in such cases can, perhaps, also be detected. For its part, the European Court
has drawn back somewhat from its disapproval of the duty-of-care technique by
holding that it does not infringe Article 6. However, it has also held that the technique
may be incompatible with Article 13 of the ECHR. It remains unclear what impact
this jurisprudence of the ECtHR will have on the use of the duty-of-care technique
negatively to limit liability for negligence rather than positively, to provide a frame-
work or justification for the imposition of liability.

3.2.2.4 Control over property

Another ground on which liability for nonfeasance may be imposed is that the defen-
dant was in control of some property from which, or by means of which, the damage
was done. For example, the duties of occupiers of land to their lawful visitors**
require them to take positive steps to ensure that visitors are safe either by removing
dangers from the premises or by warning of such dangers.*> Another example of this
kind of liability is to be found in the case of Goldman v Hargrave* in which a tree on
the defendant’s land was struck by lightning and caught fire. The defendant took
some, but (it was found) negligent and ineffectual, steps to put the fire out, and it
spread to the claimant’s property, causing damage there. The (successful) complaint
against the defendant was simply that he had failed to take reasonable steps to put
out the fire. He had not started it, nor even created any conditions on his land which
could be said to have contributed to the risk of the fire: it was simply a natural
hazard.*” The argument in favour of such liability is that the ownership of land
should entail responsibilities as well as rights.

An important argument against such liability, however, is that if people can be
held liable for careless attempts to avert danger, they might be discouraged from
helping in the first place. The law is keen not to discourage altruism and so, for
example, it allows rescuers to recover compensation for injury or loss suffered in
the process of rendering assistance from any person negligently responsible for cre-
ating the dangerous situation which prompted the ‘rescuer’ to act.*® In Goldman v
Hargrave the Privy Council countered this argument by saying that the defendant,
as a landowner, would have been liable even if he had done nothing, provided
failure to do anything at all would have been negligent in the circumstances. But
suppose a person decides to render assistance to the victim of a road accident and
unfortunately does so negligently, thus making matters worse. In the absence of
special circumstances, if the helper had done nothing there would, probably, have

44 Tt is unclear to what extent the duty of positive action extends to unlawful visitors.

45 This may include a duty to control other visitors to the premises: Hosie v Arbroath Football Club
Ltd 1987 SLT 122.

46 [1967] 1 AC 645. See also Leakey v National Trust [1980] QB 485 (Trust held liable when a natural
mound of earth subsided on to neighbouring land even though the neighbour had been given
permission to enter the land and shore up the mound).

47 Related are cases in which damage is caused to a neighbour by the activities of a third party on the
defendant’s land. For a discussion see Jaffey, The Duty of Care, 72—6.

48 E.g. Chadwick v. British Railways Board [1967] 1 WLR 912.
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been no liability. Should the helper, then, be open to liability for careless interven-
tion? Perhaps liability should be possible if it was clearly unreasonable of the helper
to render aid personally rather than, for example, to call a doctor or ambulance.
Once we have reached this point, however, there seems little reason why we should
not go one step further and allow of the possibility of liability for failure to do any-
thing at all, at least if the burden of doing something to help would not be very
great. In other words, provided the standard of care is pitched low enough, there
may seem little objection to imposing a duty to rescue.

In an attempt to meet this last point, the Privy Council held, contrary to the
normal rule (namely that the personal capabilities of the defendant are irrelevant),
that in deciding what were ‘reasonable’ steps which an occupier of land must take to
prevent the land being a source of danger to others, account had to be taken of the
resources and capacities of the particular occupier: what is reasonable for the indi-
vidual landowner may not be reasonable for the large company. This may be a sound
approach in some cases — our road accident example, for instance. But in the great
majority of cases, the cost facing an occupier of land is not really the cost of taking
precautions against the land being a danger to neighbours, but the cost of insuring
against this; and it is perfectly reasonable to regard this insurance cost as an essen-
tial part of the cost of using land which the landowner must pay, or vacate the land.
For instance, it may be doubted whether a poor cricket club which fails to erect a
fence around its ground to protect passers-by from being hit by stray cricket balls
should be any better off than a wealthy cricket club. The real effect of imposing lia-
bility in such a case would not be to force clubs to build fences but to force them to
buy insurance; and a club which could not afford the insurance premium should not
be in any different position from a club which could not afford to pay rates.

In the particular circumstances of Goldman v Hargrave, the Privy Council may
have been wise in restricting the extent of liability. It is very doubtful whether any
good purpose is served by extending liability in tort for damage caused by fire, at
all events in this country; the position in Australia may be affected by special con-
siderations, such as the great danger of bush fires and the importance of providing
every inducement to landowners to take precautions against fire. But the technique
chosen to restrict liability — that is by personalizing the standard of care — is not
desirable. In the wider context of liability for personal injury arising from the use
of land it would be even more unsatisfactory to use a personalized test of standard
of care. Admittedly, the personalized standard of care for nonfeasance may make it
more likely that liability for nonfeasance will be expanded in the future. But not
only is the distinction thus drawn between misfeasance and nonfeasance of doubt-
ful value; also, to consider the wealth of the defendant without regard to whether
they are or ought to be insured, is difficult to justify.

3.3 Nervous shock

There is one other limitation on the scope of liability for negligence which is dealt
with in terms of duty of care principles and which requires discussion here. This
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concerns liability for what has traditionally been called ‘nervous shock’. This term
is often now objected to as having no obvious meaning, and phrases such as ‘mental
injury’ or ‘psychiatric damage’ are often put in its place. But these do not capture
the full range of situations covered by the older label, and so it is used here as an
umbrella term. Nervous shock is injury caused by the impact on the mind, through
the senses, of external events. Injury caused by the impact on the mind of external
events, which is recognized by law, is of three types: physical injury — a pregnant
woman may suffer a miscarriage or a person may suffer a heart attack or a stroke;
psychological injury such as hysteria, neurosis, depression or any other recogni-
zed psychiatric illness; and psychosomatic effects of psychiatric illnesses, such as
paralysis.

The history of the law concerning tort liability for nervous shock in the twenti-
eth century was one of gradual expansion of the grounds of recovery as both
knowledge of the brain and the mind, and sympathy for those afflicted by mental
disturbance, have increased. There is still, however, a bias in the law against allow-
ing recovery for nervous shock. Several arguments have traditionally been put
forward to justify this approach. One is that mental injury that has no bodily symp-
toms, or only psychosomatic symptoms, is relatively difficult to prove; and, more-
over, people vary more widely in their susceptibility to mental upset than in their
susceptibility to physical injury. The law attempts to deal with this problem by
being prepared to compensate for mental injury that is not accompanied by bodily
injury to its sufferer only if it amounts to some ‘recognizable psychiatric illness’.*’
Thus, expert medical evidence will normally be necessary to establish that a person
has suffered nervous shock in this sense. Mere grief, anguish, fear, unhappiness,
humiliation, outrage and so on, however distressing they may be, can (with one
exception)® attract compensation only if they are the result of bodily injury to the
person suffering any of these feelings; or, perhaps, of damage to their property®! or
to financial interests which are protected by law.

Even though a judge may, with the aid of expert evidence, not have too much
difficulty in distinguishing a real psychiatric illness from less serious mental
disturbance, this may not justify drawing a sharp line between the two, because at
least some psychiatric disorders (e.g. depression) are just extreme versions of
commonplace emotional states. Moreover, it is difficult to assess how big a
problem the need to draw this line creates in cases which do not go to court, but
are settled out of court simply on the basis of written medical reports and with-
out the benefit of cross-examination of expert witnesses. It may well be that in
practice, much more will turn, in settled cases, on the effect of the symptoms
on the claimant’s lifestyle (e.g. are they confined to bed, unable to work, and so
on), rather than on whether the symptoms amount to a recognized psychiatric

49 See Hinz v Berry [1970] 2 QB 40.
50 Damages for bereavement: 3.4.
51 Attia v British Gas [1988] QB 304.
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illness,** especially in cases where the claim is accompanied by claims for bodily
injury by other members of the claimant’s family. Furthermore, it is probably the
case in practice that damages for mental disturbance are most often paid to a
family member who suffers it as a result of injuries to other family members, and
that such damages are only relatively rarely paid to persons who are not related to
the physically injured person. This is significant because it is well recognized that
the closer the relationship between the injured person and the person who suffers
mental disturbance, the more serious the mental disturbance is likely to be.

Another reason for the restrictive approach to mental distress is the so-called
‘floodgates argument’: if recovery for mental distress (like recovery for bodily injury)
were allowed simply on the basis that it was foreseeable, there might well be a flood
of claims which would clog up the court system and divert too many of society’s
resources into compensating the victims of nervous shock at the expense of the many
who presently receive little or no compensation even for physical injuries suffered as
a result of negligent conduct. The force of the floodgates argument is disputed by
judges and commentators even in cases where it is relevant to what happened. On the
other hand, given the large number of serious accidents each year, and the fact that
a person may suffer mental distress even if they are in no personal physical danger, it
might be expected that many people would suffer some sort of mental distress as a
result of witnessing harrowing events. But it must also be remembered that the
narrow definition of nervous shock would probably rule out very many, if not most,
of such cases.

Having noted the traditional bias in the law against recovery for nervous shock,
it must now be said that the law divides victims of nervous shock into two groups —
primary victims and secondary victims; and that the bias against recovery for
nervous shock now really only applies to secondary victims. For instance, a person
who suffers physical injuries as a result of another’s tort (say, in a car accident) may
also recover damages for nervous shock resulting from their physical injuries.
Moreover, they may, in addition, recover damages for other ‘lesser’ forms of mental
distress such as pain and suffering, awareness of a shortened expectation of life, dis-
comfort and inconvenience arising from confinement to bed or hospital or wheel-
chair. The extent to which damages for mental injuries may be awarded where
physical injury has also been suffered has never been treated as raising a problem
involving the duty of care, but merely as involving a problem in the assessment of
damages; and this is dealt with fully in chapter 6. Another type of primary victim
is a person who suffers nervous shock as a result of being tortiously exposed to
a risk of physical injury but who actually suffers no physical injury — for instance,
a passenger in a car which is involved in a road accident who escapes physically

52 In 1991 more than £1 million was paid by insurers under the terms of an out-of-court settlement
to fifty-nine families of children who had, it was alleged, been negligently and falsely diagnosed
as having been subjected to sexual abuse. The amounts awarded apparently included sums for
mental distress short of nervous shock. On the current state of the law, it is by no means clear that
the employers of the allegedly negligent doctors were liable for such mental injury.
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unscathed. Such a person may recover damages for their nervous shock (but not
for lesser forms of mental distress) even if it was an abnormal or extreme reaction
to what happened, simply because there was a risk that they would suffer physical
injury.>® A variant of this type of case is where people suffer ‘fear for the future’. In
1998, damages were awarded to people who, as a result of having been treated with
human growth hormone as children, suffered ‘deteriorating psychiatric health’ as a
result of ‘rational fears’ of one day succumbing to a ghastly lingering death from
CJD.> A third type of primary victim is a person who, for instance, suffers psychi-
atric injury as a result of being exposed to excessively stressful or dangerous
working conditions by their employer. Provided their mental injury was not an
abnormal or extreme reaction to the situation they were in, they may recover
damages for it.>

Itis in this area, perhaps, that there is greatest pressure to expand the boundaries
of tort liability by recognising new types of mental harm as appropriate subjects for
compensation. Concepts of illness (especially mental illness) are, to some extent at
least, socially constructed; and although the law uses the category of ‘(medically)
recognisable psychiatric illness’ as a device to control the expansion of liability, the
courts themselves can play a part in causing particular sets of symptoms to be char-
acterised in this way. For this reason, judicial activity in this area is a prime target
for those who think that tort law has gone too far in protecting people from life’s
adversities.

The typical secondary victim of nervous shock is a person who witnesses an
accident in which someone known to them is killed or injured, and then sues the
person responsible for the injuries or death.> Liability for nervous shock suffered
by secondary victims is hedged about with limitations. First, the secondary vic-
tim’s mental injury must have been the result of suffering a ‘shock’ in the colloquial
sense.”” For instance, a secondary victim could not sue in respect of psychiatric
illness resulting from having cared over a long period of time for an injured per-
son. This limitation seems to be an illogical result of calling the injury in such cases
‘nervous shock’. It is probably one of the factors that led to judicial recognition of the

53 Page v Smith [1996] AC 155. The reasoning was that in this day and age, no distinction should be
drawn between bodily and mental injury. So if a person could have recovered damages if they had
suffered bodily injury as a result of their exposure to risk, they should be allowed to recover for
nervous shock suffered as a result of exposure to the same risk. A person who did not face a risk
of physical injury but reasonably feared that they did could recover for resulting nervous shock
provided it was not an unusual or extreme reaction.

54 For the legal justification for these awards see Creutzfeldt-Jakob Disease Litigation; Group B
Plaintiffs v Medical Research Council (1997) 41 BMLR 157.

55 Hatton v Sutherland [2002] 2 All ER 1. Strictly, this type of victim may not be ‘primary’ because
it was held in Frost v Chief Constable of South Yorkshire [1999] 2 AC 455 that by definition,
a primary victim is one who was subjected to a risk of physical injury.

56 Recovery may also be allowed where, as a result of another’s tort, a person suffers shock arising
from reasonable fear for the safety of a third party, even if the fear was, in fact, groundless.

57 What was called a ‘sudden sensory perception’ by Brennan ] in Jaensch v Coffey (1983—4) 155 CLR
549. This limitation was expressly adopted by Lord Ackner in Alcock v Chief Constable of South
Yorkshire [1992] 1 AC 310.
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condition called ‘post-traumatic stress disorder’ (PTSD).?® Secondly, the secondary
victim’s mental condition must not have been an abnormal or extreme reaction to
the incidents in question. Liability will arise only if a person of ‘reasonable fortitude’
would have suffered shock. This limitation is based on the perception that different
people’s susceptibility to mental injury varies much more than their susceptibility
to bodily injury. Thirdly, the secondary victim must (as a general rule) have been in
a relationship of ‘love and affection’ with the person injured or killed. Bizarrely, it
has been held that some relationships (such as parent and child) are assumed to be
relationships of love and affection, but that others (such as aunt and nephew) will
only qualify as such if the claimant can prove that there were close ties of love and
affection between them and the person injured or killed. How can we justify a rule
that requires mentally traumatized people to go to court and prove that they have
strong feelings of love and affection towards another? For many years, it was thought
that there was an exception to this rule that allowed rescuers to recover for nervous
shock even if they were not in a relationship of love and affection with the victims.*
However, it now seems that a ‘rescuer’ who suffers nervous shock will recover only
if they were subjected to a risk of physical injury (i.e. only if they were a ‘primary
victim’).%°

Fourthly, a firm line was traditionally drawn between secondary victims who
suffer shock merely as a result of being told of events and those who actually witness
the events or their aftermath; the former were allowed to recover. Leaving aside the
question of whether this distinction has any sound scientific basis, the advent of
simultaneous broadcasting of sporting and other events has put severe strain on the
law. In the Hillsborough stadium case, some of the claimants claimed damages for
shock suffered as a result of seeing the terrible events on television. The House of
Lords held that the television pictures in this case were not sufficiently equivalent
to being in the stadium itself to warrant recovery, although the judges did not rule
out that a media broadcast might be detailed and graphic enough to give rise to a
claim. There is no precise definition of ‘aftermath’, but it is said to require a fairly
high degree of temporal and physical proximity to the incident. The longer the gap
of time between the accident and the witnessing of its consequences, the less likely
is it that recovery for nervous shock will be allowed. For example, one judge in the
Hillsborough football stadium case®! said that shock suffered as a result of seeing
the corpse of a dead relative in a morgue 8 hours after the accident which caused
the death would not attract compensation.

58 For an illuminating discussion of this condition see I. Freckleton, ‘Post-Traumatic Stress Disorder:
A Challenge for Public and Private Health Law’ (1985) 5 J. of Law and Medicine 252.

59 Chadwick v British Railways Board [1967] 1 WLR 912. Other exceptions have been allowed in cases
where the secondary victim is a fellow worker of the person injured or killed (Dooley v Cammell
Laird [1951] 1 Lloyd’s Reports 271; Mt Isa Mines Ltd v Pusey (1970) 125 CLR 383) provided they
were involved as an actor in the dangerous incident: Hunter v British Coal Corporation [1998] 2
Al ER 97.

60 Frost v Chief Constable of South Yorkshire [1999] 2 AC 455.

61 Lord Ackner in Alcock v Chief Constable of South Yorkshire [1992] 1 AC 310, 405.
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These limitations on liability to secondary victims of nervous shock (and,
indeed, the distinction between primary and secondary victims of shock) involve
the drawing of gruesome, invidious and often difficult distinctions that do the law
no credit. In fact, many people find the legal regime in this area unsatisfactory and
even repugnant. In the late 1990s the Law Commission reviewed the law relating to
nervous shock.%? It made many recommendations, but three stand out as being
important. One was that the shock requirement should be abolished.®* Another was
that the distinction between primary and secondary victims should be abandoned.
This distinction has been much criticised; but the problem with the Commission’s
proposal is that their third main recommendation assumes the continued existence
of a distinction between people who suffer nervous shock as a result of another
being killed, injured or imperilled, and people who suffer nervous shock in other
circumstances. This is essentially a distinction between primary and secondary
victims. The Commission’s third main recommendation is for the abolition of the
requirement that a secondary victim of nervous shock may recover damages only
if they witnessed the accident or its aftermath personally; and that the only require-
ment should be that there were close ties of love and affection between the victim
of nervous shock and the person killed, injured or imperilled. The Commission
further proposed that there should be a fixed list of relationships which are deemed
to involve close ties of love and affection, but that people in relationships not on
this list should be allowed to prove that they did nevertheless have close ties of love
and affection to the person killed, injured or imperilled. While the Commission’s
proposals would, if adopted, rid the law of some of its more objectionable and
complex features, this third recommendation in particular retains some of the
more unedifying aspects of the law in this area.

3.4 Family claims

As noted above (3.3 n. 50), there is one exception to the rule that mere grief, anguish
or unhappiness cannot attract compensation unless it is a consequence of some
other actionable injury. This exception is usually treated as part of the law concern-
ing assessment of damages rather than duty of care,% but for ease of comparison, it
will be dealt with here. Under the Fatal Accidents Act 1976% an award of a fixed sum
of £10,000 (called damages for bereavement) may be made to a husband or wife or
a civil partner® in respect of the death of his or her spouse or civil partner, or to

62 Law Com No. 249, Liability for Psychiatric Illness (1998).

63 The High Court of Australia has abandoned this requirement: Tame v. New South Wales (2002)
211 CLR 317. The court has not adopted the distinction between primary and secondary victims.
Australian law on this topic has been contrasted with ‘the possibly over-refined state’ of English
law: R.P. Balkin and J.L.R. Davis, Law of Torts, 3rd edn (Sydney, 2004), 253.

64 Partly because the death need not have been caused by negligence but can have been caused by
any ‘wrongful act, neglect or default’ But negligence is the most common trigger of claims under
the Act.

65 Section 1A inserted by the Administration of Justice Act 1982.

66 As a result of the Civil Partnership Act 2004.
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parents in respect of the death of an unmarried minor child. These damages are
meant as ‘solace’ (or ‘solatium’) for the grief caused by the spouse’s or child’s death
(so they cannot be recovered by the estate of a deceased spouse or parent). This head
of damages also constitutes an exception to the principle laid down by the courts
that damages under the Fatal Accidents Act 1976 (which, loosely, allows members of
the close family of a deceased person to recover damages in respect of that person’s
death, if it was wrongfully caused) are meant to compensate only for financial loss
—basically, loss of financial support formerly provided by the deceased. Damages for
bereavement were designed to replace damages for loss of expectation of life
(awarded to the deceased’s estate), which were abolished in 1982.%” There is a similar
provision for damages for ‘loss of society’ in Scotland under the Damages (Scotland)
Act 1976 but, unlike in England, there is no statutory limit to the award, and the class
of eligible claimants is defined more widely.

Naturally the death of a close relative in an accident must give rise to sympathy
for the survivors, but damages for bereavement are nevertheless highly objection-
able. There are two main objections to all awards by way of solatium. One is that
the motives of relatives in seeking such awards may be questionable. Much more
importantly, it seems arbitrary to select the death of a close relative as the criterion
for paying what is still to many people a substantial sum of money. It must be
remembered that the relatives of a person who is very severely injured (but not
killed) in an accident may well suffer much greater mental suffering than the rela-
tives of someone who is killed. For one thing, the suffering is continuous and may
be prolonged in such cases for many years. Even if the victim’s injuries were the
result of negligent conduct, the suffering of the relatives would not be recoverable
as nervous shock either. It does not seem right that, when nothing is awarded in
such a case, damages should nevertheless be awarded for the death of a child.

In addition, the fact that the sum to be awarded is fixed by statute means that the
same sum would be awarded in a very wide variety of situations, for example, to a
mother for the death of a newly born child; to parents of an older child irrespective
of whether the child was a comfort or a trial to its parents; and to a spouse or civil
partner irrespective of the age, state of health of the other spouse or civil partner,
and regardless of whether the spouses or civil partners were the best of friends or
had been separated for years and were not on speaking terms. Furthermore,
damages for bereavement, unlike damages for financial loss resulting from
another’s death, are only recoverable by a spouse to a legal marriage or a party to a
civil partnership, and not by parties who cohabit without marrying or entering a
civil partnership. Apart from all this, there is a further fundamental point that
damages by way of solatium ought to be a very low priority in any legal system
which still denies adequate compensation for loss of income to so many of those
injured in accidents or crippled by disabling illness.

67 Bys. 1 of the Administration of Justice Act 1982. For the history of these provisions see the fourth
edition of this book, 76-7.
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Besides creating an exception to the rule about liability for mental harm, the
Fatal Accidents Act 1976 (the original version of which, known as Lord Campbell’s
Act, was enacted in 1846) also creates an exception to a basic principle of tort law
that damages may not be recovered for financial loss arising out of harm to another
person or another person’s property. Because this book is primarily concerned with
compensation for personal injury and death, we will not discuss this basic princi-
ple in any detail. The point to make is that in order to prevent the principle being
swamped by the exception, the Fatal Accidents Act 1976 has always contained a list
of classes of persons who are entitled to make a claim under the Act. The current
list of eligible claimants covers a wide range of de iure and de facto family relation-
ships. In 1999 the Law Commission recommended that the Act be amended to
allow any person who was formerly being ‘maintained’ by the deceased to make a
claim, regardless of the nature of their relationship with the deceased; but this rec-
ommendation has not been acted upon.
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Departures from the fault principle

4.1 Fault liability and strict liability

The fault principle, as embodied in the concept of negligence, is not the only basis
of legal liability for personal injuries and death, although it is, in practice at least,
by far the most important. In this chapter we will consider modifications to and
departures from the fault principle. Such modifications and departures are often
said to impose ‘strict liability’ as opposed to fault liability. Whereas fault liability
is based on a judgment that a person should have behaved differently (for
instance, by taking certain precautions), strict liability does not involve any judg-
ment that the person should have behaved differently. Putting the same point
another way, fault liability is liability for the way a person behaved whereas strict
liability is liability for consequences of a person’s conduct. Strict liability has often
been thought to be morally unjustifiable, even if it has its uses as a legal device —
how can it be fair to hold someone liable for the consequences of behaving in a
perfectly acceptable way? How can we justify responsibility in the absence of cul-
pability? The best answer to this question appears to be that even in morality (as
opposed to law) we sometimes accept responsibility and hold others responsible
for things that were not our, or their, fault. For example, if a young child acciden-
tally breaks a neighbour’s window while playing ball, its parents might well feel
that they ought (morally) to accept responsibility for the broken window and pay
to have it replaced, even if they took all reasonable care in supervising their child.
Indeed, this example shows that morality might impose strict liability in situa-
tions where the law would not — the parents would not be legally liable for the
damage done by the child in such a case. So it may be fair to hold someone liable
for the consequences of their conduct even if that conduct was not faulty.
However, just saying this does not tell us under what circumstances strict liabil-
ity can be fair. The phrase ‘liability without fault’ merely eliminates fault as a nec-
essary condition of liability; it does not put anything else in its place. Thus strict
liability is not one possible alternative to liability for fault, but a collection of such
alternatives. The phrase ‘liability for fault’ tells us that liability ought to be placed
on a faulty party (although it does not tell us on which, if there are more than
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one). But the term ‘strict liability’ implies no criterion for deciding on whom
liability should rest.!

This point is often not appreciated because it is often taken for granted that strict
liability is based on the concept of ‘legal causation’? For example, it is often assumed
that if strict liability were extended to road accidents, a motorist would be held
liable under such a regime if, for example, he or she ‘caused” an accident by collid-
ing with a pedestrian, even without fault. Similarly, a gas undertaking might be
thought to ‘cause’ accidents arising through leaks from their pipes, and strict lia-
bility would simply make the gas undertaking liable for such accidents. But few if
any existing forms of strict liability are based on legal causation, at least if we give
the word ‘cause’ its most common meaning. For example, a zoo-keeper whose lion
escapes despite all due care is strictly liable for the damage it does, but the zoo
owner would not be said to have ‘caused’ the death of someone killed by the lion.
What the zoo owner has done is to create a risky situation by keeping a lion in cap-
tivity. Again, as a general rule, employers are strictly (vicariously) liable for torts
committed by their employees that injure third parties, even though the employer
would not be said to have ‘caused’ the injuries. In any event, as we shall see later, the
notion of causation is a problematic basis for liability because there are consider-
able difficulties in formulating principles of causation and in justifying legal liabil-
ity on the basis of such principles.

This is not to say that the concept of ‘cause’ may not in many cases identify the
party who, as a matter of sound policy, ought to be made liable — as in the cases of
the road accident or the gas leak mentioned above. But a possible criterion of lia-
bility which would cover both of these cases and that of the zoo-keeper, would be
to ask which party could more easily bear and distribute the losses caused by the
accident, by insurance or other means. Clearly, for example, not only could the
driver more easily insure against the risk than the pedestrian, but also it is much
easier to enforce compulsory insurance against motorists than it would be against
pedestrians. This line of reasoning, however, has important practical implications.
It is true, for example, that a scheme imposing strict liability for road accidents
caused without fault® would entitle more personal injury victims to claim com-
pensation, but only if there was another motorist involved who could be held
strictly liable. However, many road accidents involve only one driver, for example,
where a car veers off the road and collides with a tree or perhaps another (station-
ary) car. Motorists as a group are just as able, via insurance, to bear and distri-
bute the costs of such accidents as those of accidents involving more than one
driver. It is arguments such as these that have led many reformers towards ‘no-fault’

1 It does not even tell us that liability ought to be placed on someone who is not at fault. Strict lia-
bility is not liability in the absence of fault but liability regardless of the presence or absence of fault.

2 For a detailed explanation of this notion see 5.2.

3 For a limited proposal of this nature see Compensation for the Injured (1971), a report of a com-
mittee of the Society of Conservative Lawyers, and Professor Atiyah’s criticisms in ‘Compensation
for the Injured’ (1971) 34 Modern LR 432.
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compensation schemes under which entitlement to compensation depends on
being injured and not on being able to find someone to sue.

This is not to say that the search for the best ‘risk bearer’ is the only possible
reason for extending strict liability. Another may be that placing the risk on one
person rather than another would reduce accidents. Full examination of all these
objectives is deferred to chapter 17 of this book. All that needs to be stressed at this
stage is that extending ‘strict liability’ is not a positive programme for reform on its
own. We also need to decide on whom strict liability is to be placed or, in other
words, what the criterion of liability will be, if it is not to be fault.

4.2 'Procedural’ devices

In cases where liability is based on fault, it is the injured party who normally ‘bears
the burden of proving’ that the injurer was at fault. This rule about burden of proof
is generally considered to be a corollary of the negative part of the fault principle,
namely no liability without (proof of) fault. One way of making it more difficult
for a person allegedly guilty of faulty conduct to escape liability for that conduct is
to require that person to prove that their conduct was not faulty. This device is
referred to as ‘shifting the burden of proof’. It may be done directly. For example,
the EC Commission once issued a draft Directive on liability for services; under the
Directive the basis of liability was to be fault, but the burden of proof on the issue
of fault was to rest on the provider of the services and not on the person who claims
to have been caused injury or loss by the service-provider. The same effect may be
achieved more indirectly by the application of a principle referred to by the Latin
tag ‘res ipsa loquitur’ (literally: ‘the thing speaks for itself’). This principle applies in
cases where harm has been caused by a thing or a process which was under the
exclusive control of an identified person; and where the harm-causing incident was
of a type which would not, in the ordinary course of things, happen without neg-
ligence on the part of that person.* In such cases, the harm-doer runs a real risk of
being held liable unless they can at least give a plausible explanation of how the
harm-causing incident might have occurred without negligence on their part.’
Because it is, in practice, often much more difficult to establish absence of negli-
gence than to prove negligence, it is sometimes said that application of res ipsa
loquitur may effectively impose liability without (proof of) fault.

The res ipsa loquitur principle is particularly important in product liability
cases® in which the user of a product has suffered injury as a result of what is often
called a ‘manufacturing defect’ in the product caused by some malfunction in the
manufacturing process. If the question is whether the malfunction was the result

4 See generally P.S. Atiyah, ‘Res Ipsa Loquitur in England and Australia’ (1972) 35 Modern LR 337.

5 Ng Chun Puiv. Lee Chuen Tat [1988] RTR 298. The principle has been abolished in Canada:
Fontaine v. Insurance Corporation of British Columbia (1998) 156 DLR 577.

6 It is rarely of much use in a road accident case; but see Widdowson v. Newgate Meat Corporation
[1998] PIQR P138.
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of negligence on the part of the manufacturer, it will usually be up to the manu-
facturer to prove that it was not, and it will not be for the injured person to prove
that it was. The doctrine gains additional power when used in conjunction with
the doctrine of vicarious liability.” Suppose a patient goes into hospital for an
operation to cure stiffness in a finger, but that something goes wrong and the
person leaves hospital with five stiff fingers. On such facts® a court would proba-
bly be prepared to apply the doctrine of res ipsa loquitur and place on the hospital
the burden of proof on the question of whether the accident was the result of neg-
ligence. Assume that all the medical staff involved in the person’s treatment were
employees of the hospital. On that assumption, the hospital would be vicariously
liable for tortious conduct of any of those medical employees. Even if the injured
person could not say which particular member of the medical staff was negligent,
the hospital might be held liable for the harm unless the hospital could prove that
the harm was not the result of fault on the part of any of these people — which
would usually be very difficult indeed.’

Although the effect of shifting the burden of proof on the issue of fault may be
to impose strict liability, in theory it does not alter the basis of the liability, which
remains that the harm-doer should have behaved differently. Therefore, in seeking
ajustification for shifting the burden of proof we are not looking for a justification
of strict liability but rather a justification for relieving the injured person of the
normal burden of proof. So far as res ipsa loquitur is concerned, the justification is
that where a harm is caused by a thing or process under someone’s exclusive
control, that person is in a much better position than the injured party to know, or
to find out, how it happened. In the case of the proposed services Directive, placing
the burden on the defendant was essentially a consumer protection measure. In
general, disparity of knowledge or resources relevant to resolving the issue of fault
is the basic justification for imposing the burden of proof on the issue of fault on
the defendant.

4.3 Breach of statutory duty

Whether an action for damages lies for breach of a statutory duty depends in theory
on whether Parliament intended to confer a civil remedy when it created the duty.
But this is pure theory, because it is only in very recent times that Parliament has ever
paused to consider whether it wishes to confer such a remedy. In practice, the action
for breach of statutory duty is almost entirely confined to industrial accidents.
Factory legislation and mines legislation have long been held to confer a right of
action for breach. This dates back to the last years of the nineteenth century when the
first Workmen’s Compensation Act was passed, and the whole question of industrial

7 4.7.

8 The doctrine is unlikely to be very useful in less straightforward cases: M.A. Jones, ‘Res Ipsa
Loquitur in Medical Negligence Actions: Enough Said’ (1998) 14 Professional Negligence 174.

9 See Cassidy v. Ministry of Health [1951] 2 KB 343.
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safety was a prominent subject of discussion.!® There was little confidence at that
time that safety legislation was being adequately enforced, or could adequately be
enforced by the government inspectors appointed under the Factories Act; and it may
well be that these factors influenced the courts in their decision to impose civil lia-
bility for breach of duties of this nature.

Attempts to extend the action for breach of statutory duty to other situations
have almost invariably been rebuffed. In particular, in 1923 the Court of Appeal
refused to allow an action for breach of statutory duty for breach of Ministry of
Transport regulations relating to the construction and use of motor vehicles.!! If a
motorist takes reasonable care to maintain a vehicle — for example, by having it
regularly serviced by a reputable garage — and (e. g.) the vehicle’s brakes suddenly
fail, the motorist will not be guilty of negligence, though they may well be guilty of
an offence under statutory regulations. The court refused to impose strict liability
for breach of statutory duty on the ostensible ground that Parliament did not
‘intend’ to confer a civil remedy. Perhaps the court was influenced — consciously or
unconsciously — by the fact that in 1923 it was still not compulsory to insure against
third party liability, and it may have shrunk from imposing a form of liability
without fault on individual motorists, who might not have had the resources to
meet a judgment for damages. Had this issue arisen after compulsory insurance was
introduced in 1930, the result might have been different.

Liability for breach of a statutory duty can often be imposed even in the absence
of proof of fault on the part of the party in breach. But this is by no means always
so in practice, and sometimes not even so in theory. Much depends on the wording
of the statutory provision imposing the duty. Some prescribe a result to be attained,
the most famous and important being s. 14 of the Factories Act 1961 which declares
that ‘every dangerous part of any machinery . . . shall be securely fenced’ In such a
case it is no defence to plead that all reasonable care was taken to fence the machin-
ery; or that the machine would be unusable if securely fenced. Other statutory duties
may be stated in terms that do not differ greatly from the usual definitions of the
standard of care required by the law of negligence, though the actual requirements
of due care will usually be specified in much more detail than at common law. On
the other hand, for example, a statute may simply require precautions to be taken
‘so far as is reasonably practicable’ or words to that effect; although since the burden
of proof on the issue of practicable precautions rests on the defendant, such a pro-
vision may, in effect, impose liability without proof of fault.!?

Courts tend to interpret even detailed provisions of industrial legislation in the
light of common law notions of fault. For example, ‘dangerous machinery’ may be
held to mean ‘machinery which is capable of causing injury if not carefully oper-
ated’. Hence a requirement to fence dangerous machinery, though not expressed in

10 Grovesv. Wimborne [1898] 2 QB 402; and 13.1.1.

11 Phillipsv. Britannia Hygienic Laundry [1923] 2 KB 832; see also Tan Chye Choo v. Chong Kew Moi
[1970] 1 All ER 266.

12 Nimmo v. Alexander Cowan & Sons Ltd [1968] AC 107; Larner v. British Steel Plc [1993] ICR 551.
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terms of due care at all, may not in fact impose a burden significantly more onerous
than that of taking the due care.!® Obviously, if machinery is only dangerous when
injury from its use can be foreseen, it would not be a breach of the statute to omit
to fence machinery which was not a foreseeable source of danger — and this is not
very different from the ordinary requirements of the law of negligence. For another
thing, contributory negligence and principles of causation and remoteness of
damage! remain as limitations on liability for breach of statutory duty.

Moreover, many of the requirements imposed by statutes or regulations are in
fact no more than what reasonable care would require if only as much was known
about accident causation by the reasonable person (or the courts) as by the appro-
priate government department. Industrial legislation imposing this or that require-
ment may not always appear to require only what is reasonable care: it may appear
unnecessarily solicitous or ‘fussy’. This is often because the court or the reasonable
person does not know how many accidents are caused by the omission to take the
required precautions. Statutory requirements may be drawn up as a direct response
to a serious accident rate in this or that area of industry.!> Sometimes the main
purpose of detailed legislation is to give the employer greater guidance as to what
is required in the way of reasonable care; clearly in this event, the object is not to
impose strict liability.

Much of the time spent by appellate courts in deciding on the proper interpre-
tation of detailed provisions in industrial safety legislation is a waste, because the
search for the correct interpretation assumes that small differences in wording
between different provisions were intended by the legislator to reflect important
considerations of policy, which they rarely, if ever, do.'® More often they reflect
either poor draftsmanship or a desire to cover every possible contingency.!” Even
if courts were to look for policy considerations to guide their decisions as to
whether compensation ought to be given in particular cases, it would not be easy
to find a rational legislative approach. The problem lies principally in the fact that
the primary justification for strict liability for industrial accidents was to a large
extent removed by the introduction of the industrial injuries system in 1948.'8 The
main justification for strict liability for industrial accidents is (in effect) that this
is a form of insurance for the benefit of the worker at the expense of the employer,
rather than that the employer is in some way at fault. An excellent case can be made
for saying that workers should be insured against industrial accidents, and that
this should be wholly or partly paid for by employers; but this is precisely the ratio-
nale of the industrial injuries system. It is difficult enough to justify the continued

13 See e.g. Leversley v. Thomas Firth [1953] 1 WLR 1206, 1210.

14 See 5.2.

15 See Annual Report of the Chief Inspector of Factories (Cmnd 3745, 1967), 23.

16 See the comments of Lord Reid in Nimmo v. Alexander Cowan ¢ Sons [1968] AC 107.

17 See e.g. Robens Committee Report, para. 29: ‘the attempt to cover contingency after contingency
has resulted in a degree of elaboration, detail and complexity that deters even the most determined
reader.

18 See 12.4.
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existence of liability based on fault in industrial accidents despite the existence of
the industrial injuries system,; it is almost impossible to justify the continued exist-
ence of strict liability.!® This is why, in 1946, the Monckton Committee on
Alternative Remedies recommended (in effect) that, with the enactment of the
Industrial Injuries Act of 1946, liability for breach of statutory duty should cease
to be ‘strict’?® This recommendation was never implemented by Parliament, and
in consequence, the courts have had to approach the problem of interpreting
industrial legislation against the background of an indefensible policy decision.
Small wonder, then, that the courts have failed to evolve any consistent approach
to the problem based on a clear and intelligible policy. A statement by Lord
Diplock in Haighv. Ireland?®' suggests that the courts now appreciate the true situ-
ation more clearly. In this case Lord Diplock said that the courts must resist the
temptation to stretch the interpretation of industrial legislation in order to ensure
the compensation of injured workers. Compensation without fault, as he pointed
out, is available under the industrial injuries system to all workers injured in the
course of their employment. Statutory provisions should, therefore, be interpreted
without any bias in favour of injured workers.

A fresh start in this area was made in the Health and Safety at Work etc. Act 1974.
This Act imposes on employers various general duties — such as a duty to ensure the
health, safety and welfare of employees. These general duties are all qualified by the
phrase ‘so far as is reasonably practicable’, making them, in theory, duties of reason-
able care; but in practice, since the burden of proof of practicability rests on the
defendant, the effect may be to impose liability without (proof of) fault. The Act
expressly states (s. 47(1)) that the general duties do not give rise to civil liability for
damages; and they are enforceable only by criminal prosecution. By contrast, s. 47(2)
of the Act provides that breaches of health and safety regulations are actionable in
damages unless the contrary is expressly stated — a rare occurrence.?? As health and
safety regulations that existed at the time the 1974 Act was passed are gradually
replaced by regulations made under that Act, the importance of the older case-law
dealing with the availability of an action for damages, will diminish in this area.

In relation to industrial injuries, the action for breach of statutory duty would
appear to be of great importance if judged solely by the number of statutory duties
imposed on employers and by the number of reported cases. We have seen that a
very large proportion of all litigation is personal injury litigation, and that about
25% of this is industrial in origin (much arising out of breaches of statutory
duties). Nevertheless, in practice the great bulk of employees suffering injury still
appear to have no legal cause of action; at any rate they do not in fact make tort

19 This was one of the reasons why the Pearson Commission (Pearson Report, vol. 1, paras. 918-22)
rejected a suggestion that the burden of proof in actions for breach of industrial safety regulations
should be reversed.

20 Cmnd 6860; see further 15.4.5.

21 [1974] 1 WLR 43, 54-5.

22 An example is Management of Health and Safety at Work Regulations 1999, reg. 22(1).
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claims for damages.? It is also noticeable that although there are many ‘strict duties’
under industrial legislation, and very few under road safety legislation, a much
larger proportion of road accident victims than industrial accident victims actually
succeeds in recovering some tort damages.

4.4  Contractual duties

The law of contract is primarily concerned with financial losses and not with phys-
ical damage or personal injury; but strict liability for such damage or injury may
arise from a breach of contract. For example, the liability of a seller to a buyer for
injuries caused by dangerous goods does not depend on negligence, but on breach
of contractual warranty. A seller of goods is generally held to ‘warrant’ that the
goods sold are neither dangerous nor defective. If they cause injury to the pur-
chaser, he or she can sue the seller without having to establish that the seller was
personally negligent. In modern retailing conditions it would often be very difficult
to establish that a seller was negligent, because the retailer merely acts as a distribu-
tor of goods that cannot be examined because they are packed in sealed containers,
such as tins or bottles. In other cases the seller could not hope to do more than
ensure the good repute of the maker of goods bought, for they may be products of
which the retailer has no skilled or personal knowledge, such as electronic equip-
ment. Even if the retailer was skilled enough to examine the goods, it would often
be impossible to do so in practice. Thus the liability imposed on the retailer is in
fact a fairly strict one — much stricter than that on the employer under most indus-
trial legislation. If the goods actually cause damage or injury to the buyer, the seller
can only escape liability in law by showing that the goods were not defective, or that
it was the buyer’s ‘fault’ that the accident occurred. Contributory negligence, as
such, probably does not apply here, for it is a tort doctrine; but if the injured
person’s conduct was sufficiently foolhardy, a court might reject the claim on the
ground that the buyer ‘caused’ the injuries.

Why should a seller of goods be strictly liable to the buyer for defects when, at
common law (as opposed to statute),?* the manufacturer is only liable to the con-
sumer for negligence??® At first sight this is an important question because only
the actual buyer can sue the seller for breach of warranty; if the injury is caused to
a member of the buyer’s family or to a friend to whom the buyer has given the
goods, no such action can be brought, so that many users may have to sue the
manufacturer. However, in practice, the distinction may not be as important as it
seems at first sight, because a manufacturer will rarely escape liability for negligence

23 See ch. 8.

24 Concerning the position under the Consumer Protection Act 1987, Part I, see 4.8.

25 The manufacturer may be strictly liable in contract, but not to the ultimate consumer who has no
contract with the manufacturer. If a retailer is found liable in contract, the retailer can sue in con-
tract the person who supplied the goods to it, whether an intermediate seller or the manufacturer,
and that contractual liability will be strict in the same way as the retailer’s.
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in respect of damage done by a defective product, at any rate if the defect is one in
the manufacture rather than the design of the product.?® Defects are themselves
fairly good evidence of negligence, though they may sometimes be explained away,
and they may sometimes be due to components purchased from other manufac-
turers (for which, at common law, the manufacturer would often not be liable).

4.5 Rylands v. Fletcher, nuisance and animals

Considerations of space forbid any attempt at detailed treatment of these parts of
tort law. It is enough here to note that liability for damage done by dangerous things
escaping from land under the rule in Rylands v. Fletcher may occasionally be ‘strict,
in the sense that negligence need not be proved. However, the House of Lords has
recently decided that damages for personal injuries cannot be recovered under this
rule;?” and so it is only of marginal relevance to the subject matter of this book. Even
in relation to property damage, it is by no means clear whether, in practice, liabil-
ity under the rule could arise in the absence of negligent conduct. This is not to say,
however, that strict liability for the escape of dangerous things might not be socially
desirable. Witness the Bhopal disaster in India in 1984. But in Australia, the rule in
Rylandsv. Fletcher has been ‘subsumed’ into the ordinary law of negligence.

Nuisance is of considerable importance as a tort of ‘strict’ liability, in the sense that
interference with the comfort of neighbours may be a nuisance even if all due care is
taken to prevent that interference. Even here, however, the defendant may in a sense
have been negligent if the concept of negligence is regarded as applying to the whole
activity and not merely to the way it is carried out. When a court says that use of a
particular piece of machinery, for example, is so noisy as to constitute a nuisance even
though every care has been taken to minimize the noise, this is not necessarily an
admission that liability in nuisance is ‘strict’ Such a decision amounts to holding that
the machinery is so noisy that it must not be used at all — that it is unreasonable to
use it having regard to the harm it caused to the neighbours, notwithstanding the
gain to the person using it. This does not look very different from the ordinary neg-
ligence formula. The only difference is that it involves application of that formula to
the activity itself, and not to the way it is carried out. As we saw earlier (2.4.9), the
law of negligence, though in theory capable of being applied to negligence in the
whole conduct of an activity — negligence in design as it were — is usually confined to
negligence in operation. The peculiarity of the law of nuisance is that the law is con-
cerned just as much with what is done on land as with how it is done.

Be this as it may, nuisance as a source of liability for damage to person or prop-
erty is now almost completely coincidental with negligence. The solitary survival
of strict liability is the rule that an occupier may be liable for physical damage
caused by non-repair of premises even though the occupier neither knew nor had

26 See further 2.4.9.
27 Transco Plcv. Stockport MBC [2004] 2 AC 1.
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means of knowing that they were in disrepair.?® Even here, liability is rarely likely
to be strict in practice; non-repair will normally connote negligence.

As to animals, the common law rules of strict liability were so drawn as to
exclude the main forms of damage that animals actually cause, and the Animals Act
1971 has not made much difference in this respect. No doubt the owner of a zoo
from which a lion escapes will be liable for the damage it inflicts; and no doubt also,
the owner of cattle that trespass on a neighbour’s garden or crops will be liable even
if no negligence is proved. But many more accidents, resulting in personal injury,
are caused by dogs or other domestic animals on the roads? than by escaping lions,
and here there is no liability without, and often not even with, negligence. And
although trespassing cattle may well do a certain amount of damage to crops and
such like every year, cattle do not often trespass on another’s land without negli-
gence on the part of the owner. There are certainly quite a number of accidents
involving bulls, mostly to those employed on farms, but the effect of the Animals
Act 1971 on liability for such animals is obscure.*

4.6 Joint liability

An instance of liability, which in one sense may be said to be ‘strict, and which is
certainly of more practical importance than the strict liability of animal keepers, is
to be found in the rules relating to joint liability’. This is a technical term, but we
are using it in a non-technical sense to include all cases in which more than one
person is liable for the same damage. There are two main principles. First, all those
responsible for committing a tort in concert are liable for all the damage caused by
the tort, even though it may be possible to identify the contributions of each to the
ultimate damage. Secondly, all those who by their negligence or other fault produce
damage in combination (though not acting in concert), will be liable for all the
damage unless it is possible to identify the separate contribution of each party.

The first principle applies not only to those actually acting in concert, but also
to cases in which one person assists or encourages another to commit the tort. If
two people agree to beat up a third, then they are both liable in full for the injuries
inflicted, even though it may be possible to identify one assailant as solely respon-
sible for some (or all) of the injuries and the other as responsible for different (or
no) injuries. This kind of liability is ‘strict’ because the defendant is held liable for
damage which they may not even have caused, in the sense that the damage may
well have occurred even without that person’s assistance. Probably no other form
of tort liability is as ‘strict’ as this.

The second principle covers the situation where two (or more) persons combine
without design to produce damage; where, for example, two motorists by their

28 Wringev. Cohen [1940] 1 KB 229.

29 See Civil Liability for Animals (Law Com. No. 13, 1967), paras. 36-8.

30 Although the Act abolishes the former principle that an employee could not sue in such cases, the
effect of s. 2(2)(b) and s. 6 seems to be to exclude strict liability for injury done by a bull.
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negligence cause an accident in which a pedestrian is injured. It may be impossible
in this sort of case to quantify the damage done by each of the negligent motorists,
and at common law there was no procedure whereby the responsibility could be
shared between the motorists.

In both types of case the common law simply provided that both tortfeasors
were liable in full to the injured person, but the tort victim could choose to sue one
or the other, or both; and likewise, if judgment was given against both, it was left to
the injured person to decide whether to enforce the judgment against one or other,
or both. The law was changed by statute in 1935 (now replaced by the Civil Liability
(Contribution) Act 1978), so that it is now possible for one tortfeasor to claim ‘con-
tribution’ from another tortfeasor liable for the same damage. The amount of con-
tribution is to be assessed by the court according to the share of the responsibility
of the two parties. This change in the law has not affected the tort victim’s position
in any way. The injured party is still entitled to sue both parties, to obtain judgment
in full against both and to enforce judgment against either or both. The only thing
not allowed is recovery by the injured person of more in total than the amount of
damages assessed by the court.

The law of joint liability has become very controversial in recent years. Com-
plaints have come especially from professional groups, such as auditors and archi-
tects, whose job is often to monitor, control or report on potentially dangerous
activities of others. The problem is that where two or more people are jointly liable
for loss, the harmed person will naturally want to sue the party most likely to be
insured against liability for the loss or to have sufficient resources of their own to
pay any damages awarded.> If such a party is held liable but cannot recover con-
tribution from any other liable person because the latter lacks the resources to pay
or is uninsured, the party originally sued may end up bearing the whole of the loss
even if their share of the responsibility for it was very small. Various solutions have
been suggested for this type of case, but most involve shifting some or all of the risk,
that one or more of the liable persons will be unable to pay, on to the tort victim.
For this reason, they have been found unacceptable in cases of personal injury.
Some people see the problem of joint liability as a symptom of the failure of the
tort system. From another point of view, however, it simply illustrates that at times
in life, one or another ‘innocent’ party must lose out, and the only question is, who?

4.7 Vicarious liability

The type of liability we have just mentioned is not essentially dissimilar to vicari-
ous liability — the liability of an employer for the negligence of employees com-
mitted in the course of their employment. This is certainly ‘strict; in the sense that
the employer is liable, however careful it may have been, although the injured
person must prove loss or damage suffered as the result of a tort committed by the

31 Public authorities are a particularly attractive target from this point of view.



Departures from the fault principle

employee in the course of the employment. Vicarious liability is discussed in detail
in chapter 9 because it is better understood as a loss distribution device than as a
part of the traditional law of torts.

4.8 Products liability

Part I of the Consumer Protection Act 1987 (which implemented an EC Directive)
is usually said to have introduced a regime of ‘strict’ liability for injury or damage
caused by defective products. Compensation for personal injury*? and damage to
property (other than the defective product) is recoverable under the Act, but
damages for pure economic loss are not. The provisions are complex and we will
not consider them in detail in this book.** However, a few general comments are in
order. First, the Act does impose strict liability to the extent that under it, not only
the producer of a defective product can be held liable, but also an ‘own-brand’ sup-
plier, an importer and even, in certain circumstances, an ordinary distributor of the
product, regardless of the fact that none of these persons may have been in any way
responsible for the defectiveness of the product. Furthermore, the producer of a
product which incorporates components produced by someone else can be held
liable for defects in component parts even if the producer of the finished product
was in no way at fault, for example, by not doing independent tests on the compo-
nents to ensure their safety.

Secondly, however, there can be liability under the Act only if the product in
question was ‘defective’. A product is defective if it is not as safe as people generally
are entitled to expect. This test is very little different from the common-law test of
negligence because, in essence, it requires the court to conduct a cost-benefit analy-
sis. Indeed, it would seem that the Act has effected little change in the law in this
respect. Take, first, a case involving a product which is defective because of an iso-
lated malfunction in the manufacturing process. Such a product would undoubt-
edly be defective under the Act regardless of whether the malfunction was anyone’s
fault. A court dealing with such a case under the law of negligence would be very
likely to invoke the doctrine of res ipsa loquitur which, as we have seen, effectively
imposes liability without fault in many cases. So the outcome would probably be
the same under either legal regime. Consider, next, a case involving an argument
that a product was defectively designed. Under the law of negligence, such allega-
tions are very rarely made and the courts are very wary of them. It may be very
difficult indeed for an injured person to convince a court that the costs of a partic-
ular product design outweigh its benefits. But things are not likely to be any easier
under the Act. This is very obvious in the case, for example, of drugs. All drugs carry
risks, but this does not mean that all drugs are defective in the terms of the Act: a

32 Strict liability is likely to be of limited value to those who suffer diseases rather than traumatic
injuries: J. Stapleton, ‘Compensating Victims of Disease’ (1985) 5 Oxford J. Legal Studies 248, 254.
33 See for further details N.J. McBride and R. Bagshaw, Tort Law, 2nd edn (London, 2005), ch. 45.
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drug will be defective only if the risks associated with its use make it so unsafe that
they outweigh any benefits it may bring. Nor does it seem that an allegation that a
product was defective by reason of lack, inadequacy or unclarity of instructions or
warnings would be significantly easier to substantiate in an action under the Act
than in an ordinary negligence action.

Another important respect in which the Act and the common law are essentially
similar concerns the date at which the issue of defectiveness (under the Act) or neg-
ligence (at common law) is to be judged: under the Act the relevant date is the date
the product left the control of the producer, and at common law it is the date of the
alleged act of negligence. This means that liability cannot arise either under the Act
or at common law simply because standards of safety have become higher in the
meantime.

Thirdly, the Act provides a number of defences, the effect of which is to intro-
duce significant elements of fault into the liability regime: in particular, contribu-
tory negligence on the part of the user or the injured person; and the so-called
‘state-of-the-art’ or ‘development risk’ defence, which allows a producer to escape
liability by proving that the ‘state of scientific and technical knowledge’ at the time
the product left its control ‘was not such that a producer of products of the same
description as the product in question might be expected to have discovered the
defect’ if it had existed in the product at the time it was under its control.** This
latter defence is simply a plea of ‘no-negligence’ in the designing, development and
testing of the product.

These features of the new product liability regime put together mean that itis a
regime of strict liability in only a rather weak sense. Two other points should be
made. First, the Act only applies to ‘goods’ (and electricity); it does not apply to ser-
vices, such as the giving of safety advice. Although this limitation on the scope of
the Act is explicable in historical terms, it is very difficult to think of any principled
reason why tort liability for defective goods ought to be governed by a different
regime of rules from that applicable to substandard services. Even more anom-
alously, the Act does not draw a clear distinction between goods and services
because complaints that goods are defective are usually, at bottom, complaints that
someone has performed some service (such as designing the product or supervis-
ing the production line) badly.*

Secondly, by creating a special regime of liability for product-caused injuries, the
Act creates an anomaly between one class of injured persons and other classes (such
as those injured by negligent driving). Why do victims of product-caused injuries*
deserve to be treated differently, and in some respects better than those injured in

34 Consumer Protection Act 1987 s. 4(1)(e).

35 J. Stapleton, ‘Three Problems with the New Product Liability’ in P. Cane and J. Stapleton eds.,
Essays for Patrick Atiyah (Oxford, 1991), 258-70.

36 The Pearson Commission estimated that between 30,000 and 40,000 persons (about 1% of all
victims of accidental injuries) are injured each year in Britain as a result of defects in products
(other than drugs) (Pearson Report, vol. 1, para. 1201). It also estimated that some 5% of these
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other ways? Once again, there are historical reasons why the law of product liability
has been singled out for reform — the Thalidomide tragedy of the 1960s was the major
catalyst of reform of personal injuries law in Britain®’ because the litigation which it
generated uncovered serious weaknesses in the law of tort, especially regarding proof
of fault®® and causation. But historical explanations are not justifications. It is not
easy to think of any good reason why victims of product-caused injuries deserve
better treatment than other recipients of tort compensation, let alone the vast major-
ity of injury victims who receive nothing from the tort system.

4.9 Proposals to extend strict liability
4.9.1 Dangerous things and activities

Under the guise of rationalizing and tidying up the present somewhat arbitrary
and haphazard law of strict liability, the Pearson Commission made a set of pro-
posals (in ch. 31 of the Report) which, if implemented, would have very greatly
extended strict liability. The Commission proposed that there should be two new
categories of strict liability introduced. First, the controllers of things or opera-
tions which, ‘by their unusually hazardous nature require close, careful and skilled
supervision’ if the risk of personal injury is to be avoided, should be strictly liable.
Secondly, the controllers of things or activities which, although normally perfectly
safe, are likely ‘if they do go wrong, to cause serious and extensive casualties),
should also be strictly liable, not merely if there are in fact serious and extensive
casualties, but if there is any injury caused which falls within the risk to be guarded
against. The first category was designed to cover such things as explosives,
inflammable gases and liquids; and the second, such things as large public bridges,
dams, major stores and stadiums, and ‘other buildings where large numbers of
people may congregate’.

Unfortunately, the Commission appears to have paid inadequate attention to the
implications of these proposals; nor did it really attempt any serious justification of
them in principle. It seems clear that the Commission thought they were of rather
minor importance whereas, in practice, their implementation could trigger off a
huge amount of litigation. Even so, some of the limitations inherent in the pro-
posals are striking. Why, for instance, did the second category cover only persons
injured on ‘large’ public bridges, dams and so forth? What conceivable difference
does the size of the bridge, which collapsed on top of her, or underneath her, make
to any rational person? Another difficulty arises from the proposal to cover build-
ings where large numbers of people may congregate, for this must surely include

may recover some tort compensation (ibid. vol. 1, para. 1202). It appears that the proportion of
product liability claims that actually reach the courts is smaller than the equivalent proportion of
personal injury claims generally.

37 It was the immediate cause of the setting up of the Pearson Royal Commission.

38 Itisironical, indeed, that the 1987 Act includes a development risk defence, because the existence
of such a defence under the ordinary law of negligence cast great doubt on the claims of
Thalidomide victims.

105



106

Chapter 4

many factories and other workplaces. Yet it is clear that the Commission did not
intend to introduce any new scheme of strict liability for industrial accidents.

The strongest argument against any attempt to rationalize the law along these
lines is the impossibility of providing any workable criterion for deciding what
things or activities are ‘dangerous’ The problem is that by far the greatest number
of accidents are not caused by things normally thought of as ‘dangerous’ at all, but
by everyday things and activities, in particular, motoring. Really ‘dangerous’ things
and activities in fact cause far fewer accidents, no doubt because their use is gener-
ally strictly controlled by regulatory statutes and other precautions. It is also
exceedingly difficult to provide any general criterion of dangerousness, because it
is not possible to measure how dangerous a thing or activity is without agreeing
some acceptable accident rate; and it is not easy to compare accident rates for
different activities and things. How, for instance, can the dangerousness of (say)
bridges be compared with that of motor cars?

The truth is that these proposals of the Commission were ill thought out and
will never be implemented.

4.9.2 Railway accidents

The Pearson Commission proposed a modest extension of strict liability for railway
accidents. Its proposal was that railway undertakings should be strictly liable in tort
for death or personal injury caused wholly or partly by the movement of rolling
stock.* No justification was given for these proposals other than the statement that
certain aspects of the operation of railways can be characterized as inherently haz-
ardous. This argument seems to echo those relating to exceptional risks in general,
and it is open to many of the same criticisms. One starts with the paradox that the
movement of rolling stock only causes a minority of the accidents; most railway
accidents arise from activities not normally thought of as hazardous at all, such as
lifting or moving goods and baggage, and slipping or tripping on railway steps.* It
is impossible to understand why a minority of accident victims should be better
treated in the matter of compensation on the ground that they have been injured
by ‘more hazardous’ activities, when in fact it seems that these ‘more hazardous’
activities actually account for fewer accidents than the ‘less hazardous’ ones. It is
also to be noted that more than half of the injuries occurring on railway lines are
suffered by railway staff*! who are, of course, entitled to the benefit of the industrial
injury side of the social security scheme. Why should these workers also be entitled
to the protection of a strict liability regime merely because railways are hazardous,
when other factory and industrial workers, who also often work with dangerous
machinery, are not? On what possible principle can one justify strict liability for
railway workers but not (say) for coal miners?

39 Pearson Report vol. 1, para. 1186.
40 Ibid., vol. 2, para. 224.
41 Ibid., table 47.
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4.10 Ex Gratia compensation schemes

Confronted with claims for compensation based on allegations of fault such as
could form the basis of a tort claim, governments sometimes react by establishing
schemes the aim of which is to bypass the tort system in favour of an administrative
process for assessing and paying compensation. In one sense, such schemes can be
seen as an application of the fault principle. But typically, the motivation for such
schemes is not an acceptance of responsibility for fault but rather a desire (for
reasons such as political expediency, or ‘sympathy’ for the victims whose plight is
particularly heart-rending) to provide compensation regardless of fault. In this
sense, such schemes can be understood as involving the acceptance of a form of
strict liability. The schemes considered here can be distinguished from special
schemes established as adjuncts to the social security system for the benefit of
specific classes of people (13.6, nn 104 and 105). The basic aim of such special
schemes, as of the social security system generally, is to meet need. By contrast, the
schemes considered in this section are usually understood in terms of discharging
some sort of responsibility owed by government to the injured.

4.10.1 Vaccine damage

A very small proportion of children suffer severe brain damage as a result of vacci-
nation, in particular, vaccination against whooping cough. The Association of
Parents of Vaccine Damaged Children told the Pearson Commission that it had reg-
istered 356 cases of vaccine-damaged children. The Association pleaded for some
form of strict tort liability to be introduced to help such children, mainly on the
ground that child vaccination has for many years been recommended by the gov-
ernment. Moreover, vaccination is a classic case of the ‘free-rider’ problem much
discussed by economists. The benefit to each individual child of being vaccinated
will not be very great provided most other children are vaccinated, thus greatly
reducing the risk of infection; yet if the parents of all children reasoned in this way,
vaccination would decline and the diseases in question would spread more widely
again, with greater risk to all. Unlike the administration of many drugs, vaccination
is designed not only to benefit the recipient — although it may do this — but also to
benefit other vulnerable members of the population. To this extent, we may think
that young children who are vaccinated before they are old enough to understand
the issues are being used for the benefit of others.

The imposition of strict liability on drug manufacturers does not meet the
problem because it is typically not clear that the vaccine itself is defective. The
Pearson Commission therefore proposed the imposition of ‘strict liability’ in tort on
the government or a local authority where a vaccine was given following a recom-
mended programme for which the government or local authority was responsible.
However, the political pressure on this issue was so great that the government felt
forced to announce some concession even before the Commission reported, and it
promised a lump sum payment of £10,000 to any child who could be shown to have
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been ‘severely disabled’ as a result of a vaccination against various ailments.*? Effect
was given to this promise in the Vaccine Damage Payments Act 1979, though this
was treated as an interim measure without prejudice to the possible acceptance of
full government liability in tort. Such acknowledgement of liability was never made,
and in 1985 the Secretary of State was empowered by legislation to increase the
amount of the lump sum payment.*® It was increased to £30,000 in 1988 and to
£100,000 in 2000.4

Despite the arguments in favour of compensation for vaccine damage outlined at
the beginning of this section, it is not obvious that a small number of children dis-
abled in this particular way should be singled out for especially generous treatment.
The OPCS Disability Survey estimated that there were some 136,000 children under
16 in the four most serious disability categories; and the Pearson Commission esti-
mated that 90% of severely disabled children were disabled from birth. Furthermore,
it is very difficult to establish a causal connection between vaccination and disabil-
ity because small children not infrequently develop convulsions for the first time in
the first 2 years of life, and only some of these attacks follow routine vaccinations.*
In fact, however, after an initial wave of applications immediately after the estab-
lishment of the scheme, very few awards have been made since 1988, and most appli-
cations fail on the causation issue. Moreover, although the scheme is generous to this
group of disabled children, £100,000 is only a fraction of what a seriously disabled
child could expect to recover as the result of a successful tort claim.*

4.10.2 HIV

In 1988 the government established the Macfarlane Trust to administer compensa-
tion payments to haemophiliacs infected with the HIV virus as a result of receiving
contaminated blood products. The initial amount made available was £10 million;
but as a result of continued lobbying by the Haemophilia Society and on the basis
of an undertaking to exclude the government from liability, another £14 million was
added to the fund in 1990. A further £44 million was added in 1991, and £15 million
more between 1993 and 2001. Because the government has never accepted liability
for HIV infection resulting from contamination of blood products, and no liability
has been established by judgment of a court, this scheme operates effectively as a
no-fault compensation scheme.

4.10.3 Hepatitis C

In the 1970s and 1980s several thousand people were chronically infected with
Hepatitis C, once again as a result of being treated by the NHS with contaminated

42 ‘Severely disabled’is defined in terms of departure from ‘normality’ for a child of the relevant age —
originally 80% departure, and now 60%.

43 Social Security Act 1985, s. 23.

44 Vaccine Damage Payments Act 1979 Statutory Sum Order 2000.

45 Pearson Report, vol. 1, para. 1389; R. Goldberg, ‘Vaccine Damage and Causation — Social and Legal
Implications’ (1996) 3 JSSL 100.

46 S. Pywell, ‘The Vaccine Damage Payment Scheme: A Radical Proposal’ (2002) 9 JSSL 73.
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blood products. In 2001 a court held the government liable to pay compensation,
ranging from £10,000 to more than £200,000, to a sub-group (but not all) of these
people. For some time, the government resisted calls to compensate others, but in
2003 set up the Skipton Fund ‘without admission of legal liability’ because, it was
said, ‘on compassionate grounds this was the right thing to do’ Qualified applicants
receive a basic payment of £20,000, and applicants who have contracted cirrhosis or
liver cancer are entitled to a further payment of £25,000. Applicants who were
treated with certain specified products do not have to prove a causal link between
their illness and the treatment. Applicants treated with other possibly contaminated
products are dealt with ‘on a case-by-case basis. Payments received from other
sources (such as tort compensation) do not reduce the sum awarded. The notewor-
thy thing about this scheme is that it envisages the payment of compensation to
people who might have been infected in circumstances that were held not to attract
tort liability. Once again, political pressure benefits a group who undoubtedly
deserve sympathy but whose plight is no different from that of many other disabled
people. Whereas compensation payable to those who were successful in court was,
of course, related to the severity of the effects of the contamination on each indi-
vidual, the Skipton Fund payments only discriminate between victims on the basis
of whether or not they have a particular illness.

4.10.4 Variant CJD

In 2001 the government established a trust to compensate victims of variant CJD,
the human form of BSE. The Trust Deed states that the government ‘wishes to
provide funds in such a manner as does not prohibit [sufferers] or their families
from taking legal proceedings against the Crown and/or related bodies if so advised
but wishes to ensure so far as possible that in the event of such proceedings being
brought the sums paid [under the Trust Deed] are taken into account in the com-
putation of damages to be claimed in any such proceedings’ Payments under the
scheme are modelled on common law damages; but guidance issued by the vCJD
Trust states that the compensation ‘is in many respects greater than the payment of
damages which would be awarded by a Court’ The assumption seems to be that the
government may be liable; and by providing generous compensation, it is obviously
hoped that litigation will be averted. The government has pledged more than £67
million to the fund to compensate an anticipated 250 claimants.
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Causation and remoteness of damage

5.1 Introduction

A person cannot incur tort liability to pay damages for injury or damage suffered
by another unless that injury or damage was caused! by the former’s tortious
conduct. This is as true of strict tort liability as it is of fault-based tort liability.
Causation of harm is essential to tort liability because tort law is a set of princi-
ples of personal responsibility for conduct. Tort law compensates the injured,
but only if someone else was responsible for those injuries; and normally a per-
son will not be responsible for injuries unless their conduct caused the harm. In
other words, the tort system is a ‘cause-based’ compensation system.? These decep-
tively straightforward statements raise complex issues which are usually dealt
with by considering two questions: first, did the tortious conduct in fact cause
the damage? Secondly, whatever the answer to the first question, ought the tort-
feasor to be held liable for the loss suffered by the injured person? If the answer
to the first question is ‘no, then the answer to the second will usually, but not
invariably, also be negative. But answering the first question affirmatively by
no means always leads to the imposition of liability. The reason for this is expres-
sed by the courts in a variety of ways: sometimes by saying that the damage
was not foreseeable; sometimes by saying it was too ‘remote’; sometimes by
saying the damage suffered is not of a kind recognized by the law; sometimes by
saying that the defendant’s negligence was not the ‘real’ or ‘proximate’ cause of
the damage. We will consider these different formulations in turn later in the
chapter; but, first, we must examine what it means to say that a tort was a ‘factual
cause’ of harm.

1 The simplest type of causation is illustrated by a case where a negligent driver hits a pedestrian.
Tort law also recognizes other types of causation as being sufficient for liability. Where tort law
imposes liability for nonfeasance, the causal connection between the omission and the harm is
failure to prevent the harm occurring. An employer may be held vicariously liable for injury
resulting from an employee’s tort committed in the course of employment even though the
employer did not cause the injury but only created the opportunity for the employee to cause it.
Yet other forms of causal connection recognized in tort law include inducing or assisting another
to cause injury. For the sake of simplicity, the discussion in this chapter for the most part con-
centrates on causing in the first simple sense.

2 The implications of this statement are explored in more detail in ch. 19.
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5.2 Factual causation

5.2.1 Proving causation

Generally speaking a person cannot be held liable in tort unless it can be said that
‘but for’ that person’s tort, the harm complained of would not have occurred; or, in
other words, that the tortious conduct was a necessary condition of the harm; or,
differently again, that the tortious conduct caused or contributed to the harm. We
must add the words ‘or contributed to’ because, of course, a number of actions may
combine to cause damage as, for example, in many road accidents where both
drivers are at fault.

In the great majority of cases, this requirement of ‘but-for’ or ‘factual’ causa-
tion gives rise to no practical difficulties. Indeed, in the typical case of perso-
nal injury it is easier to determine whether conduct was a factual cause of harm
than whether that conduct was negligent. In practice, an injured person who
is looking for someone to sue will normally find that person by looking for a fac-
tual cause of the harm rather than for negligent conduct. A person who is run over
in the road will normally start by blaming the driver of the car that did the dam-
age; the driver was obviously a cause of the accident. Whether the driver was also
at fault is a different and often more difficult question. But there are several types
of case in which the issue of factual causation may present difficulties.

In the first place, accidents sometimes occur without the cause being immediately
apparent. A soft-drink bottle explodes in someone’s face, or a person dies while being
operated upon, or a baby is born with brain damage; an aircraft falls out of the sky,
or a ferry sinks in calm water with the loss of many lives; a fire starts in a crowded
football stadium and many are killed or injured in the rush to escape. Much investi-
gation may be required to ascertain the causes of such incidents. In other cases we
may know that there has been negligence, but be uncertain at first whether the person
guilty of negligence contributed to the damage. A worker, for example, is found dead
near some machinery, which has been negligently maintained in a dangerous manner
by the employer. The employer is guilty of negligence, but has that negligence caused
or contributed to the worker’s death?’ Similarly, we may know that an injured person
used a defective product (or took a defective drug) for which its producer is ‘strictly
liable’, but not be confident that the defect caused the injuries. In these types of case,
too, a detailed investigation may be required to discover the truth. Such an investi-
gation would obviously be a formidable burden for an injured person to have to
arrange, let alone finance. In the case of a large-scale public disaster involving
many deaths or injuries, the injured will usually be relieved of such a burden because
public inquiries are invariably held under statutory powers to investigate the causes
of such accidents. In cases of workplace accidents, the health and safety inspectorate
may help to investigate the causes of the accident; but in cases of medical mishap, for
example, such publicly funded assistance is unlikely to be available.

3 See e.g. Caswell v. Powell Duffryn Collieries [1940] AC 152.
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Sometimes the injured person may be helped by the doctrine of res ipsa loquitur
which, as we have seen, says that where an accident results from a situation or thing
under the exclusive control of X or persons for whom X is responsible; and where,
further, the accident is such that, in the ordinary course of events, it would not
occur without negligence on X’s part, it is for X to explain how it happened and that
it was not caused by their tortious conduct.

5.2.2  Causing and increasing the risk of harm

Proving factual causation may be very difficult in many cases involving disabilities,
diseases or illnesses as opposed to accidents causing traumatic injuries.* Sometimes
these problems arise from the fact that medical knowledge about the causation of
many conditions is quite limited and because many diseases are the result of a
complex combination of factors that interact in unknown ways. In other cases, it may
be possible to say that conduct of the allegedly tortious kind is a cause of a particu-
lar condition in a certain percentage of cases, but it may not be possible to say
whether it caused the condition in this case. The first source of difficulty becomes less
acute as medical science advances. For example, much more is known today about
the causes of heart disease or cancer than was known 40 years ago. But the second
source of difficulty may be impossible to eradicate because many conditions can be
caused by more than one factor.

Such difficulties of proof are to some extent ameliorated by the fact that the law
only requires proof that the injury or damage was ‘more probably than not’ caused
by the negligence: in other words, that more probably than not, the harm would not
have occurred but for the tort. In one case® the House of Lords appeared to go
further by holding that a claimant could recover damages in respect of a skin con-
dition even though it could not be proved on the balance of probabilities that the
defendant’s negligence caused the condition, but only that it ‘increased the risk’
(albeit substantially) that the claimant would contract the condition. A major
problem with this approach is that a defendant responsible for a harmful process
(e.g. one involving the use of some carcinogen) or product may have to pay damages
to a large number of people, many of whom contracted their disease from some
other source than the defendant’s tortious conduct.® This may partly explain why
the House of Lords later reinterpreted its earlier decision and said that it was in fact

4 J. Stapleton, ‘Compensating Victims of Disease’ (1985) 5 Oxford J. Legal Studies 248,250-2, 267 n.
54; Disease and the Compensation Debate (Oxford, 1986), ch. 3.

5 McGheev. National Coal Board [1972] 3 All ER 1008.

It must be said that this objection also applies, although less strongly, to the ‘balance of pro-
babilities’ test of causation. Under this test it is theoretically possible for a claimant to recover
damages from a defendant whose negligence did not cause the claimant any loss. The justifi-
cation for the test is that reconstructing the past is a very difficult exercise, and that a high
level of certainty is often unattainable. In the criminal law, however, defendants can be con-
victed only if they are guilty ‘beyond reasonable doubt. As we know only too well, how-
ever, it is not unknown for the innocent to be convicted as a result of purported application of
this test.

(=)
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a case in which the court was satisfied that the tortious conduct had more probably
than not caused the skin condition.”

However, more recently the House of Lords has returned to its earlier approach
in a case of major significance involving a disease called mesothelioma.? It is known
that mesothelioma is caused (only) by exposure to asbestos, and that the risk of con-
tracting the condition increases with increased exposure. Each of the claimants in
this case had been tortiously exposed to asbestos in more than one workplace, and
it was possible to say that each exposure had increased the risk of mesothelioma. But
it was not possible to say, in relation to any of the claimants, which exposure(s) had
triggered their illness or even by how much any particular exposure had increased
the risk of their contracting the illness. The House of Lords held that all the employ-
ers were liable for the harm resulting from the illness because each had ‘materially’
increased the risk of mesothelioma. This decision clearly establishes that in some
cases, it will not be necessary for a tort claimant to prove, more probably than not,
that the harm they suffered was caused by the tort. All that need be proved is that
the tort ‘materially’ increased the risk of the harm. Unfortunately, the House of
Lords gave very little guidance about the sorts of case in which this exception to the
normal balance-of-probabilities rule of causation will be applied. Unless the bound-
aries of its application are clearly specified, there is a danger that it will eventually
swallow up the basic rule. At the very least, uncertainty about the boundaries is likely
to generate litigation.

Another possible line of approach to such difficulties (in some cases, anyway) is
to argue that the tortious conduct increased the risk, that the victim would contract
a particular disease or suffer a particular condition, by a particular amount (say,
25%) and to claim damages proportional to the increase of risk. (In cases where the
material-increase-in-risk rule applies, the victim is compensated in full for all the
harm attributable to the tortious risk-increasing conduct.) This would mean that if
the victim suffered losses valued at, say, £100,000, the claim would be for £25,000.
Such an approach might be attractive where, for example, a particular medical pro-
cedure has a 25% success rate, but the defendant doctor negligently fails to carry out
the procedure in the victim’s case, thus depriving the victim of a 25% chance of a pos-
itive health outcome. When it first considered this type of claim, the House of Lords
rejected it on the basis that damages are payable only if the tortious conduct
increased the risk of harm by more than 50%; or, in other words, if the tortious
conduct more probably than not caused the harm.® If it did, the victim would be enti-
tled to damages for all the harm attributable to the tort. But if all the victim could
prove is that more probably than not, the tortious conduct increased the risk of harm
by less than 50%, nothing could be recovered. This means, in effect, that damages for
(and proportional to) loss of a chance cannot be recovered in a personal injury tort

7 Wilsherv. Essex AHA [1988] AC 1074. See generally J. Stapleton, “The Gist of Negligence, Part IT’
(1988) 104 LQR 389.

8 Fairchildv. Glenhaven Funeral Services Ltd [2003] 1 AC 32.

9 Hotson v. East Berkshire HA [1987] AC 750.
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claim. The House of Lords has since reaffirmed this approach in a case where delay
in diagnosing cancer reduced the claimant’s chance, of surviving cancer-free for 10
years, from 42% to 25%.°

On the face of things, it is difficult to see how the reasoning in these loss-of-chance
cases can be reconciled with the material-increase-in-risk approach. If a person, who
can prove (on the balance of probabilities) only that tortious conduct ‘materially’
increased the risk of harm, can recover damages for that harm, why should a person,
who can prove (on the balance of probabilities) that tortious conduct deprived them
of a specified (significant) percentage chance of avoiding harm, not recover damages
proportional to the increase in risk? As things stand at the moment, it seems that a
person who can quantify the increase in risk and asks for damages proportional to
that risk is worse off than a person who cannot quantify the increase in risk and
asks for damages for the harm. We could also turn the question the other way round:
if all the claimant can prove is that the tortious conduct increased the risk of harm
by less than 50%, why should damages for the harm — as opposed to damages pro-
portional to the increase in risk — be recoverable? The basic balance-of-probabilities
rule strikes a balance between the interests of doers and sufferers of harm: provided
the victim can prove that the tortious conduct was more probably than not a fac-
tual cause of the harm, damages can be recovered for that harm. But we might
think that if the balance-of-probabilities requirement is relaxed (to the victim’s
benefit) in favour of the material-increase-in-risk requirement, tortfeasors should
be given some corresponding concession, such as proportionate liability.'!

However acceptable proportionate liability may seem in cases where a single
tortfeasor materially increases the risk of harm, we might be less happy about it in
cases involving more than one tortfeasor (such as the mesothelioma case). Suppose
a drug with adverse side-effects is manufactured and marketed by several com-
panies and taken by a large number of people. If victims sue the manufacturers in
tort, individuals may not be able to prove which of the several manufacturers made
and marketed the particular pills (or whatever) taken by them. One solution would
be to impose liability on each manufacturer according to its market share.!? This
would be roughly equivalent to imposing liability proportional to increase in risk.
The problem, from the point of view of victims, is that unless they can successfully
sue and recover from all the manufacturers, they will not be fully compensated. The
rationale of the basic rule of joint liability (see 4.6) is precisely to protect victims
from such an eventuality. In some jurisdictions, proportionate liability schemes
have been introduced, but typically they do not apply to personal injury cases.

The complexity of the issues of causation that arise in the sorts of cases we have
been considering may suggest that we have here reached the limits of the practical
utility of tort law as a system of compensating victims of personal injury. However,

10 Greggv. Scott [2005] 2 WLR 268.

11 At the time of writing, a case raising this issue is before the House of Lords: Barker v. St Gobain
Pipelines Plc [2004] EWCA Civ 545.

12 See J.G. Fleming, The American Tort Process (Oxford, 1988), 258—60.
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it must be said that such problems of causation are not unique to the tort system —
they can arise in any system under which entitlement to compensation depends on
tracing a causal connection between some event and the loss suffered. Nor do the
problems end here.

5.2.3 Omissions

Suppose that an employer negligently omits to provide safety belts for workers
who are working at such dangerous heights that belts should be worn. A worker
falls and is killed; if they had been wearing a safety belt the fall would not have
occurred. Is the employer’s omission to supply the safety belt a factual cause of the
worker’s death? In order to answer this question we must ask whether, but for the
omission, the worker would have died; but we cannot answer that question unless
we know (amongst other things) whether the worker would in fact have worn the
belt if it had been provided. Because of the hypothetical nature of this latter ques-
tion (it is not about what happened but about what might have happened), it may
in many cases be extremely difficult to answer with confidence. As a result, the
outcome of a case that raises such a question may in the end depend on whether
the court requires the victim to prove that the precaution would have been taken
or the defendant to prove that it would not. In McWilliams v. Sir William Arrol &
Co.!* the House of Lords held that the normal rule that the claimant bears the
burden of proof applies in such a case. In policy terms this approach is arguably
unsatisfactory because it gives employers inadequate incentives to perform their
duty to provide safety precautions and to see that they are used. This seems to have
been appreciated in Bux v. Slough Metals Ltd'* where an employer was held liable
for the employee’s failure to wear safety goggles on the ground that he probably
would have worn them if there had been adequate instruction and supervision.
In practice, courts may be prepared (as was Lord Reid in McWilliams) to presume,
in the absence of some evidence to the contrary, that the victim would have used
any safety device which it was generally considered reasonable to use. This appro-
ach effectively turns the question: would the victim have used the safety device if it
had been provided? into the question: would the reasonable person in the victim’s
position have used the safety device if it had been provided?'® The former, we might
say, poses the causal question in a ‘subjective’ way, and the latter in an ‘objective’ way.
The choice between the subjective and the objective approaches is also important in
cases where the allegedly tortious conduct is failure to warn: for instance, where
doctors fail to notify patients of risks inherent in medical procedures,'® or product
manufacturers fail to warn users of risks inherent in the product.!” In practice,

13 [1962] 1 All ER 623.

14 [1974] 1 AIl ER 262.

15 This question is really equivalent to asking: should the victim have used the safety device?

16 E.g. Chester v. Afshar [2005] 1 AC 134.

17 E.g. Hollis v. Dow Corning Corp. (1995) 129 DLR (4th) 609 (subjective approach adopted). In
Smith v. Arndt (1997) 148 DLR (4th) 48 the question was whether a woman would have had an
abortion if she had known of a risk of injury to her foetus (objective approach adopted).
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however, the choice may not be so important as it appears at first sight. This is
because evidence given by the victim personally about what they would have done if
the tortious conduct had not occurred is likely to be tainted by self-interest and after-
the-event rationalization. For this reason, courts are likely to give it little weight and
to decide the causation issue mainly on circumstantial evidence, even if the question
to be answered is framed subjectively. This approach effectively objectivises the cau-
sation test.

5.2.4 Multiple causal factors

The but-for test causes difficulty in cases involving multiple causal factors. Two
types of case can be usefully distinguished. A classic example of the first type is that
of two fires, independently started by A and B respectively, which unite and spread
to C’s house which is destroyed.'® If we ask whether A or Bin fact caused the damage,
the but-for test would seem to acquit both A and B of liability.!” The damage would
have occurred even without A’s conduct and also without B’s conduct; but it is gen-
erally conceded to be unfair to let both parties escape liability. A similar conundrum
is raised by consecutive causal factors, either of which would be sufficient on its own
to bring about the result in question. A runs over C, wounding him in the leg; later
B shoots at C, inflicting a wound which necessitates immediate amputation of the
leg and would have done so even if there had been no earlier wound.?’ Here again
we cannot say that but for A’s negligence, or B’s shot, C would have had an unin-
jured leg. But again it would be unfair to acquit both A and B of having caused the
injury. In this type of case the outcome often depends on whether or not the causal
factors operated more or less contemporaneously: if so, both will be held responsi-
ble; if not, the first in time will be held liable*! on the basis that a person cannot be
said to have ‘caused’ an injury which has already been suffered.

A second and slightly different type of case occurs where one of the causal factors
is hypothetical. Suppose, for instance, that Cis killed in a car accident caused by B’s
negligence while being driven to an airport to catch a plane. If it had not been for B’s
conduct Cwould not have been killed in the car accident: but suppose that the plane
which Cwas to catch subsequently crashes with the loss of all on board. Would we still
say that C would not have been killed but for B’s conduct? In a US case,?? a boy fell
from a bridge to what was certain death or grave injury below, but in his fall he came
into contact with some high tension wires negligently maintained by the defendant,
and was electrocuted. Was the defendant’s conduct a factual cause of the boy’s death?
As in cases of the first type, where there is any significant interval of time between the

18 See Kingston v. Chicago & NW Railway (1927) 22 NW 913.

19 A way of overcoming this problem is to adopt the so-called ‘NESS’ test of factual causation which
classifies something as a cause if it was a necessary element of a set of conditions which together
were sufficient to cause the outcome in question. In the example in the text, application of this
test would result in both A and B counting as factual causes.

20 Bakerv. Willoughby [1970] AC 476.

21 Performance Carsv. Abraham [1961] 3 All ER 413 (property damage).

22 Dillonv. Twin State Gas & Electric Co. (1932) 163 A 111.
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occurrence of the damage as things actually turned out, and its probable occurrence
as things might have turned out, here too the courts are apt to treat causal connection
as established. In Burmah Oil Co. v. Lord Advocate® for instance, where British armed
forces had destroyed oil installations in Burma to prevent their falling into Japanese
hands, it was not questioned that the acts of the armed forces were the ‘cause’ of the
financial losses inflicted on the owner of the installations.

Any feeling of unfairness to the defendant in such cases may be dealt with in
assessing damages. Thus, in the US case it was held that the defendant did cause the
boy’s death, but that the damages awarded must be calculated on the footing that
the boy probably had only a few seconds to live, or at best would have been gravely
injured. Similarly, in the Burmah Oil case, it is probable that any compensation
awarded would have taken account of the fact that the installations were about to
fall into the hands of an invading enemy army when they were destroyed.?* In assess-
ing damages for future economic loss the courts regularly speculate about the likely
occurrence of events that would increase or reduce that loss, and award damages
proportional to the likelihood. In one case, for example, a worker was burnt on the
lip as a result of his employer’s negligence; the burn triggered off a pre-malignant
condition which the worker had before he was burnt, and he contracted cancer. The
employer was held liable for the cancer as well as for the burn, but the damages were
reduced to take account of the fact that the worker might have contracted cancer
even if he had not been burnt.?

This assessment-of-damages approach seems a fair way of dealing with relevant
hypothetical events. But courts seem willing to apply it only to hypothetical future
events, not to hypothetical past events.? For instance, in a case like McWilliams v.
Arroll (5.2.3), why should the victim not receive damages calculated according to
the chance that they would have used the safety belt? Why does the law usually
require proof on the balance of probabilities, that the tortious conduct caused the
harm complained of, before it will award damages reflecting the chance that the
victim would have suffered harm even if the tort had not occurred? One answer
may be that the courts wish to discourage litigation in cases where the tortfeasor’s
contribution to the harm is very hard to assess with any confidence. But even in
cases where it is possible to quantify that contribution (as in Hotson or Greggv. Scott
(5.2.2)), there is great resistance to imposing liability proportionate to risk.

In cases (of the type discussed in the first paragraph of this section) involving
consecutive causal factors, an approach similar to the assessment-of-damages tech-
nique is adopted by applying the so-called ‘vicissitudes’ principle, which says that
where events relevant to the assessment of damages occur before the trial, the court
will take those into account. For example, suppose a worker sustains a back injury

23 [1965] AC 75.

24 [1965] AC 75,112-13, 165.

25 Smithv. Leech Brain [1962] 2 QB 405.

26 Unless the hypothetical event in question is some act or omission of someone other than the
claimant and the defendant: Allied Maples Group Ltd v. Simmons & Simmons [1995] 1 WLR 1602.
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at work through the negligence of the employer and later contracts a condition that
would in any event have caused incapacitation at least as great as the injury. In such
a case the employer would not be required to pay damages for the period after the
onset of the condition.?”

5.3 Limits on the liability of factual causes

Even where it is clear that the tortfeasor’s conduct was a factual cause of the victim’s
harm, the tortfeasor may be held not liable for damage that has occurred in an
unexpected or unusual or unforeseeable way. This limitation on liability covers two
somewhat different situations. First, it prevents a person being held liable for the
consequences of a tort where these are ‘too remote’ in time and space from the tor-
tious conduct, and in particular, where some other event intervenes between the
tortious conduct and the occurrence of the harm; for example, where A injures B
in a road accident and B s injured again in a further accident while being taken to
hospital. Once a person has been injured by the negligence of another, they may in
time to come suffer further injuries or accidents which might not have occurred at
all ‘but for’ the original negligence; but it is generally felt that it would be unfair to
hold the tortfeasor liable for all such consequences. Secondly, this limitation on lia-
bility saves a person from liability even for damage which follows tortious conduct
closely in time and space, but which occurs in an unusual or freakish way or is of
an unexpected kind; for example, where a plank dropped into a ship’s hold starts a
conflagration which destroys the whole ship.

The policy underlying the denial of liability in cases of this kind is clear enough
when the defendant’s liability is based on negligence: it is not reasonable to expect a
person to take precautions against freakish or unexpected or unusual events. But
even in cases where liability for injury or harm is strict, we may think it unfair to
hold a person liable for such events: people ought to be in a position to take account
of their potential legal liabilities in advance in deciding what activities to engage in
and on what scale; and a person cannot reasonably be expected to take account of
freakish or unexpected or unusual events. The technical or ‘conceptual’ shape of this
part of the law is a morass. At least three reasons have been given for denying liabil-
ity for freakish or unexpected outcomes. These are, first, that the tortious conduct
was not the ‘cause’ of the damage; secondly, that the damage was not within the risk
required to be guarded against; and, thirdly, that the damage was not foreseeable.

5.3.1 Legal causation

The but-for test is very indiscriminate in that it will identify as causes many factors
that are of little interest because they are merely necessary conditions of the harm
suffered. In legal terms this is often put by saying that the court is looking for the
cause of the damage, or the ‘real’ or ‘effective’ or ‘proximate’ cause, or (in legal Latin)

27 Jobling v. Associated Dairies Ltd [1982] AC 794.
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the causa causans and not just a causa sine qua non. In other words, the court must
select one or more out of all the factors but for which the damage would not have
occurred. All of these factors are causes in fact, but this approach involves selecting
one or more of them as a ‘cause in law”. Given that there are a very large number of
necessary conditions of every event, it might seem a daunting task to have to pick out
one (or a few) of them as being ‘really’ the cause(s) of the event. However, in prac-
tice, the job is made very much more straightforward because in a tort action the
question is not, ‘what really caused the victim’s injury?’ but rather, ‘did the allegedly
tortious conduct really cause the victim’s injury?’. In fact, it is for this reason that in
the majority of tort cases, once it has been established that the defendant committed
atort and that the claimant’s injury would not have occurred but for the tort, the tor-
tious conduct will be held also to be the (legal) cause of that injury. It is only in rela-
tively unusual cases that it will be possible to point to some other factual cause as
being a stronger candidate than the tort for the title legal cause’. In most cases, all the
factual causes other than the tortious conduct will simply be the background against
which, or the surroundings in which, that conduct occurs and has its effects.

What is actually meant by saying that a person’s conduct was the cause of this or
that event? The first thing to note is that this type of causal inquiry may be made
for at least two different reasons: the inquirer may be seeking an explanation of
what happened and of how it happened; or they may be asking a question about
who ought to be held responsible for what happened. Explanatory inquiries are
usually directed either at finding out what has to be done in order to achieve a par-
ticular desirable result,?® or at finding out how to prevent particular undesirable
things happening in the future. Different people may have different reasons for
seeking causal explanations for one and the same event, and this might lead them
to pick out different factual causes of an event as being the causal explanation for
it.” Take a road accident, for example. The highway authority which is responsible
for seeing that road surfaces are not excessively skid-prone may be more interested
in one factor; the motor manufacturer who wants to make cars that do not over-
turn too easily will be more interested in another factor; the driver who wants to
learn how to drive without overturning the car, in yet another, and so on.

The legal causation issue in tort law is not concerned with explaining what hap-
pened or with preventing injuries in the future® but with an ‘attributive’ question:
should we attribute responsibility for this consequence to that cause?®! If A injures B

28 Causes as recipes: T. Honoré, ‘Necessary and Sufficient Conditions in Tort Law’ in D.G. Owen ed.,
Philosophical Foundations of Tort Law (Oxford, 1995), 375.

29 See R.G. Collingwood, ‘On the So-Called Idea of Causation’ (1937-8) xxviii Proceedings of the
Aristotelian Society 85, 923 for a famous passage making this point.

30 Not everyone would agree with this. Some people say that the whole point of tort law is to reduce

accidents and injuries in the future. For such people, the causal issue in tort law would involve a

form of explanatory inquiry because in their view, tort liability ought to be imposed on the person

best placed to reduce accidents and injuries in the future.

For this reason, it has been argued that the word ‘cause’ should be used only to refer to factual

causes, and that issues of legal causation should be thought of in terms of responsibility or scope

3
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and B is killed while in an ambulance being driven to hospital, the legal causation
question is: should A be held responsible for B’s death? At first sight, explanatory
causal inquiries may appear to be very different from attributive causal inquiries.
When we seek explanations, we want to know what happened, not who was respon-
sible for it or who ought to do something about it. When we think about the matter
more deeply, however, the two types of inquiry look rather similar. This is because
they are both concerned with picking out one or more necessary conditions of an
event as being in some sense ‘more important’ than the mass of such conditions
which make up the background of the causal picture. At one level, all necessary con-
ditions are equally important, exactly because they are all, by definition, necessary.
For example, where a driver knocks down a pedestrian, the presence of the pedes-
trian at the site of the accident is just as necessary a condition of the incident as
the negligence of the driver. A necessary condition will only assume the foreground
if we have some particular purpose in asking the causal question that points to that
condition as being more important (for our purpose) than all the other necessary
conditions of the incident we are interested in. This is as true of explanatory inquiries
as of attributive inquiries. The difference between them is that the purposes that
motivate them are different. Whereas the purpose of a highway authority in investi-
gating a road accident in which a pedestrian is injured by a driver may be to discover
whether and how improvements in road design (such as the installation of traffic
lights) could help to prevent such an accident in the future, the purpose of a court in
a tort action arising out of the incident will be to decide whether the driver ought to
be required to compensate the pedestrian for injuries suffered in the accident.

Moreover, the law’s interest in causation is crucially affected by the fact, noted
above, that the question in a tort action is not ‘who should be held responsible to
pay compensation?” but rather, ‘should the defendant be held responsible to pay
compensation?. This question will not be answered ‘no’ simply because there is
some other factual cause which the court thinks ought to share responsibility with
the defendant, but only if the court can identify some other factual cause which, in
its view, is so ‘potent’ that it ought to relieve the defendant of any responsibility. The
car accident in which Princess Diana died provides a good illustration: it was
alleged that the driver of the car was negligent in the legal sense. It was also sug-
gested that occupants of the car might not have died if there had been crash barri-
ers in the underpass in which it occurred. In such a case, if the driver were sued, he
could not escape liability simply by pointing to the defect in the design of the road
even if, had the road authority been sued, it could have been held liable. More than
one person may be legally responsible for an accident, and it is up to the victim to
decide which person to sue. Each of the legally responsible parties may be held fully
liable to the victim, and they must argue amongst themselves about how responsi-
bility ought to be shared between them (4.6).

of liability for the consequences of factual causes: J. Stapleton, ‘Cause in Fact and the Scope of
Liability for Consequences’ (2003) 119 LQR 388.
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Explanatory causal inquiries, then, have different purposes from attributive
causal inquiries. The criteria we use in deciding whether one thing caused another
are directly related to our purpose in making the causal inquiry. What are the crite-
ria that tort law uses to identify the legal cause(s) of injuries for the purpose
of deciding whether to impose liability to compensate for those injuries?*? There are
several which can be identified. One is that human conduct tends to be identified as
the cause of an event in preference to non-human (‘natural’) occurrences. So far as
the ‘natural world’ is concerned, the basic approach of tort law is that tortfeasors
must take the world as found (i.e. without attempting to offload responsibility onto
nature). A natural causal factor will be treated as the cause of an event in preference
to tortious human conduct only if it was sufficiently out of the ordinary and
improbable that it could be described as ‘totally unexpected’ or a ‘sheer coincidence’

What does the law say when conduct of someone other than the defendant is
amongst the factual causes of the victim’s injury? Such conduct may be that of the
victim or of some ‘third party’ Once again, the law’s approach is that only conduct
which is out of the ordinary will relieve the defendant of liability. Whereas a ‘natural
event’ will be treated as extraordinary if it was highly improbable, human conduct
will be treated as out of the ordinary if it was very unreasonable. For instance, in
one case a person was injured by another’s negligence and as a result he lost control
of his left leg. He fell while descending, unassisted, some steep stairs without a
handrail, and broke an ankle. The House of Lords held that the injured persons’
conduct, although ‘not at all unlikely’, was ‘quite unreasonable’; and that the tortfea-
sor was not liable for the broken ankle.?® Again, suppose that a person is injured in a
car accident as a result of a driver’s negligence, but then receives further injuries as
aresult of negligence of a doctor providing treatment for the initial injuries. In such
a case, the driver will usually be held responsible for the further injuries;** but not,

32 By far the most thorough examination of these criteria is that of H.L.A. Hart and T. Honoré,
Causation in the Law (2nd edn, Oxford, 1985), esp. chs. VI-X. For a very good summary of the
authors’ views see J. Stapleton, ‘Law, Causation and Common Sense’ (1988) 8 Oxford J. Legal Studies
111. One of the main aims of Causation in the Law was to counter the view (which was, at one stage,
widely held by scholars in the USA, but never really took hold in the UK) that the only concept of
causation used in tort law was factual causation. In my view, the authors entirely succeeded in doing
so. (Of course, whether factual causation should be the only concept of causation in the law is a
different issue: see n. 31 above.) The discussion of Hart and Honoré’s work in the first five editions
of this book focused on the authors assertion that legal notions of causation were derived from
‘commonsense usage’ of causal language outside the law. The main issue we addressed was whether
their account paid sufficient attention to the distinction (which they recognized) between explana-
tory and attributive causal inquiries and to the role of purpose in choosing amongst factual causes.
Our analysis tended to assume (wrongly, as I now believe) that, unlike legal causal inquiries, causal
inquiries outside the law are typically concerned with explanation, not attribution, of responsibil-
ity. In fact, the purposes of causal inquiries outside the law are extremely various. For this reason,
I do not agree with Honoré’s view (‘Necessary and Sufficient Conditions in Tort Law’ in
Philosophical Foundations of Tort Law, 385) that ‘the same concept of cause is used for discovering
recipes, for explaining events, and for assigning responsibility for outcomes’. Causation is much
more context-specific than this statement seems to allow. It is mainly for this reason that the dis-
cussion in this edition concentrates on explaining the criteria of causation used in tort law.

33 McKew v. Holland and Hannen and Cubitts (Scotland) Ltd [1969] 3 All ER 1621.

34 But the negligent doctor may also be held liable for them.
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according to the High Court of Australia, if the medical treatment was ‘grossly neg-
ligent’* In that case, the doctor alone will be responsible for the further injuries.
There are three possible outcomes in such cases: either the defendant will be held
solely responsible for the further as well as for the initial injuries; or the defendant
will be held responsible for the initial injuries but not for the further injuries; or the
initial tortfeasor will be held jointly responsible with the other person for the fur-
ther injuries as well as solely responsible for the initial injuries. In the last case, if the
other person is the claimant, their damages may be reduced on account of their con-
tributory negligence; and if the other person is a third party, the defendant may be
able to recover from them a ‘contribution’ to the damages payable to the claimant.

Returning to the criteria of legal causation, these examples indicate three more.
One is that the agent of harm is more likely to be treated as its cause than the sufferer
of harm; another is that tortious conduct is more likely to be treated as the cause of
harm than non-tortious conduct; and a third is that more-culpable conduct is more
likely to be treated as the cause of harm than less-culpable conduct.*® Suppose a
motorist knocks down and injures a pedestrian. Although both the conduct of the
driver and the presence of the pedestrian ‘in the wrong place at the wrong time’ are
necessary conditions of the pedestrian’s injuries, the driver is more likely to be
treated as their cause if neither the driver nor the pedestrian was negligent. The
driver is even more likely to be treated as the cause if the driver was negligent but
the pedestrian was not. If both were negligent, the pedestrian’s conduct is unlikely
to be treated as the sole cause unless that conduct was extremely foolish (as in
McKew v. Holland).

Itis clear that these criteria of legal causation are closely related to the idea of per-
sonal responsibility for conduct. A basic function of tort law is to allocate responsi-
bility for harm, and the concepts of causation used in the law inevitably reflect
this purpose. It is interesting to consider what the relationship is between the
responsibility-oriented concepts of causation in tort law and ideas of responsibility
adopted in everyday life. Does tort law reflect widely held views about responsibil-
ity for harm or is it, by contrast, an ethical system developed by the courts with little
or no reference to what ordinary people think? There is a long history of courts
saying that issues of legal causation should be resolved on the basis of ‘common-
sense’;”’ but is this the common sense of judges or of non-lawyers? These are difficult
questions to answer partly because of the problem of finding out what ‘ordinary

35 Mahony v. J. Kruschich (Demolitions) Pty Ltd (1985) 156 CLR 522, 530. Both of these cases are
examples of what is called ‘intervening causation’ where the conduct of the injured person or the
third party occurs after the tortious conduct of the defendant and ‘intervenes’ between the defen-
dant’s conduct and some or all of the victim’s injuries. Similar principles apply to what might be
called ‘initial causation’ which concerns the allocation of responsibility as between causal factors
operating more or less at the same time.

36 This last criterion is the basis of the view of Hart and Honoré (Causation in the Law, 42) that*. . .
a voluntary human action intended to bring about what in fact happens, and in the manner in
which it happens, has a special place in causal inquiries’

37 Hart and Honoré, Causation in the Law, 9. A good example is Medlin v. State Government
Insurance Commission (1995) 182 CLR 1, 6.
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people think’ about complex issues of responsibility. However, there is empirical
research which throws doubt on the idea that legal concepts of responsibility and
causation mirror notions which are widely held outside the law.?® This research sug-
gests that personal injury victims may often sue a person, whom they do not con-
sider responsible for their injuries, simply because they know, or have been told, that
suing that person offers the best hope of obtaining compensation. Conversely,
a person considered responsible may not be sued because, for example, the victim
feels this to be an unjustifiably aggressive act, or judges that the benefits of suing
the person would not outweigh the ‘anticipated expense, trouble, upset and un-
certainties of doing s0’* This helps to explain why accidents in the home are so
rarely the subject of litigation. People, it seems, often make (or fail to make) tort
claims for reasons having little to do with notions of cause and responsibility, and
then justify their action by use of such ideas. Furthermore, the decision to sue and,
later, the attribution of responsibility, often seem to reflect current legal rules and
the pattern of effective tort liability rather than being reflected by the law. In other
words, people often sue because they think they have a good chance of success, and
they justify this decision in terms of the language and concepts of the law.

It does not follow from these findings that legal attributions of responsibility are
not based on morality or on ideas of justice. But the research does suggest that this
morality is one worked out by the judges rather than one taken by the law from the
reflections of the ‘common person’ on the sort of situations that may give rise to
tort liability. This is, perhaps, not surprising because courts are often confronted
with very unusual factual situations and very tricky ethical issues. An interesting
example is a case in which A received serious head injuries in a car accident caused
by B’s negligence. As a result, A suffered a personality change and turned to crime,
including rape. A was awarded damages against B, including an amount to com-
pensate him for the effects of being sentenced to life imprisonment for sexual
offences, on the ground that this was a compensatable consequence of B’s negli-
gence. Two of A’s victims then successfully sued him for damages for assault, which
led A to sue B again to recover damages representing the amounts awarded to the
two victims. This last action failed on the ground that the award of damages to the
two victims was too remote a consequence of B’s negligence, and that to award A
compensation would be ‘distasteful’ and contrary to public policy.*’ A judge in New
South Wales has expressed the view that the decision in the first of these cases was
wrong, essentially because the moral responsibility (and, according to the criminal
law, the legal responsibility) for A’s crimes rested on A, not B, even though A would
not have committed them but for B’s negligence in injuring him.*!

38 S. Lloyd-Bostock, ‘Fault and Liability for Accidents: the Accident Victim’s Perspective’ in Harris
1984 Survey, ch. 4.

39 Ibid., 157.

40 Meah v. McCreamer (No. 1) [1985] 1 All ER 367; W v. Meah [1986] 1 All ER 935; Meah v.
McCreamer (No. 2) [1986] 1 All ER 943.

41 State Rail Authority of New South Wales v. Wiegold (1991) 25 NSWLR 500 (Samuels JA).
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Examples such as this show that although legal concepts of causation and respon-
sibility are based on non-legal ideas, they are and need to be much more detailed and
complex than their non-legal counterparts. An important reason for this arises out
of the point, made earlier, that concepts of cause and responsibility serve a variety
of different purposes. An important function of legal concepts (unlike their non-
legal counterparts) is to justify the imposition of obligations that can, ultimately, be
enforced by the coercive power of the State. Furthermore, tort law is mainly con-
cerned with obligations to pay monetary compensation for personal injury, property
damage and economic loss, whereas outside the law the payment of compensation
is rarely in issue. Rules and principles on the basis of which people can be forced
to pay over large amounts of money to another must be precise, clear and sensitive
to the facts of individual cases to a degree not required in non-legal contexts.

A good illustration of the divergence between legal and non-legal concepts is the
very use of the word ‘cause’ itself. Take, for example, the case mentioned above of a
person who is negligently injured in a car accident and then further injured by the
negligence of a hospital doctor. In everyday parlance, we would probably not say that
the negligent driver ‘caused’ the further injuries — they were ‘caused’ by the doctor.
On the other hand, even in relation to the further injuries, the negligence of the
driver could be said to be a more important causal factor than many other of the
necessary conditions of the further injuries. The role of the driver in causing
the further injuries might be described in terms of ‘creating the situation in which
the further injuries might be suffered’. In this case, the law is prepared to impose an
obligation to pay compensation on the basis of a weaker causal connection than is
described by use of the word ‘cause’. There are, in fact, many instances of this phe-
nomenon in tort law. Employers can be held vicariously liable for torts of their
employees on the basis that the employer provided the opportunity for the
employee to commit the tort and cause harm to another. Similarly, under Part I of
the Consumer Protection Act 1987, distributors of products may, under certain cir-
cumstances, be held liable for personal injuries caused by a defect in a product even
though they did not ‘cause’ the injuries complained of, but, at most, created the situ-
ation in which they might occur. Liability for omission provides another example —
here it can typically be said that the tortfeasor failed to prevent harm occurring, but
not that the tortfeasor ‘caused’ the harm. A different type of case is where harm
results from one person’s reaction to the conduct of another person — for instance,
where A is induced or persuaded by B to act in a way which causes harm to C, or
where A acts in reliance on something said by B with the result that harm is caused
to A or C. In such cases we might want to say that the harm was ‘caused’ by A, even
if we want to hold B responsible for their part in producing the harm.

In all these types of case, the law is prepared to impose liability to pay compensa-
tion for harm suffered on the basis of a causal connection between that harm and the
defendant’s conduct which may not be easily described by use of the word ‘cause’. And
yet in law we say that these ‘weaker’ forms of causal connection satisfy the legal
requirement of liability for harm that the harm was ‘caused’ by the tortfeasor’s
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conduct. The conclusion to be drawn is that although there are obviously connec-
tions between notions of causation inside and outside the law, the legal concept of
causation is much more complex and detailed than its non-legal counterpart; and
that in important respects, the legal concept of causation serves purposes and per-
forms functions which its non-legal counterpart does not.

It is important, however, not to jump from this conclusion to the view that cau-
sation in the law is really ‘all a matter of policy’ and that the language of causation
is used merely as a cloak for attributions of responsibility on non-causal grounds.
There are certainly concepts in tort law that can be used to relieve people of liabil-
ity for harm which they can be said to have ‘caused’. Such concepts include the ideas
of ‘scope of the risk’ and ‘“foreseeability’, which we will look at a little later in this
chapter; and they include the concept of ‘duty of care, which we examined in
chapter 3. It is also true that the decision to impose liability on the basis of weaker
causal connections than are captured by the word ‘cause’ may be based on non-
causal considerations — vicarious liability provides an obvious example. Further-
more, it is important always to bear in mind that the way we answer causal
questions will depend on our purpose and interest in asking them. Nevertheless,
causal concepts play an independent role in tort law and cannot simply be equated
with ‘policy’. Two examples may illustrate this point. Suppose a person negligently
starts a fire that burns down half a town. We might well say that the negligent
person caused all the damage done by the fire. On the other hand, there may be
good policy reasons not to hold that person liable for all the damage caused — such
as, for instance, that it is much more sensible for the risk of fire damage in crowded
urban areas to be dealt with by property owners taking out insurance against fire
damage to their own property.*?> Or suppose that a vehicle is left by its owner
unlocked and unattended in the street with the keys in the ignition. The car is stolen
and the thief injures someone by negligent driving.** Causal principles might point
to the thief as being (at least primarily) responsible for the harm done, while as a
matter of policy there is a good argument for imposing liability on the car owner
who is (and indeed must be) insured against such liability, who can be said to have
created an opportunity for the harm to occur and who could have reduced the risk
of the harm occurring by the simple expedient of locking the vehicle. These exam-
ples show that although the questions of whether A caused harm and of whether A
ought to be held liable to compensate for that harm are related to one another, they
are not one and the same.

5.3.2 Damage not within the risk

One of the ways in which matters of ‘policy’ can be taken into account in imposing
liability for the consequences of tortious conduct may be formulated as follows: lia-
bility for breach of a rule only extends to consequences the risk of which that rule

42 For further discussion of this example see Hart and Honoré, Causation in the Law, 89-90.
43 See e.g. Topp v. London Country Bus (South West) Ltd [1993] 1 WLR 976; ].G. Fleming, ‘Injury
Caused by Stolen Motor Vehicles’ (1994) 110 LQR 187.
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was ‘designed’ to guard against. This principle is a well-accepted one in English law
in connection with actions for breach of statutory duty. In Gorris v. Scott** the
defendant shipowners were required by statute to provide pens for all animals
carried on board ship. When the claimant’s animals were swept overboard in a
storm, C sued the defendants on the ground that they had failed to provide pens,
which would have prevented this disaster. It was held that they were not liable
because (although failure to provide the pens was the cause of the loss of the sheep)
the ‘purpose’ of the statute was not to protect the animals against perils of the sea
but against the spread of infection.

Application of the same notion to cases of negligence may be illustrated by
reference to the decision in Doughty v. Turner Manufacturing Co.*> in which the
defendant was a manufacturer who used vats of extremely hot liquid chemicals
in its processes. These vats were protected by asbestos covers, and an employee of
the defendant replaced one of these covers carelessly so that it fell into the vat.
Unknown to anyone, the asbestos was prone, in conjunction with the heated chem-
icals, to produce a violent explosion; and this in fact occurred and injured the
claimant. Since nobody knew of the danger presented by the interaction between
the asbestos and the chemicals, C could not argue that D (or the employee in ques-
tion) should have foreseen the possibility of an explosion; but he contended that
the employee should have foreseen the possibility of some of the hot chemicals
splashing out and injuring someone; that, accordingly, dropping the asbestos lid
into the vat was a negligent act, and that the defendant was vicariously liable for the
claimant’s injuries. The defendants were held not liable on the ground that the risk
of explosion, being unforeseeable, was not a risk which the defendant’s employee
ought to have taken precautions against when the lid was replaced on the vat.

One way of stating the ground of decision in Doughty is to say that the defendant
was not negligent in relation to the risk of explosion because that risk was unfore-
seeable, and it cannot be negligent not to take precautions against an unforeseeable
risk. In other words, on the approach currently being considered, a defendant is only
liable for consequences the risk of which he or she ought to have taken precautions
against. The risks relevant to determining whether the defendant was negligent and,
therefore liable at all, are also the risks which define the extent of the liability.
Liability only extends as far as the concept of negligence itself.

This ‘risk theory’ of the extent of negligence liability has several shortcomings.
In the first place, as we will see in 5.3.3, there can be liability in negligence for con-
sequences that were not reasonably foreseeable and against which precautions
would not be required. Conversely, there are circumstances in which even fore-
seeable consequences may not fall within the scope of liability even if failure to
take precautions against the occurrence of such consequences would be negligent.
Secondly, even though the idea of harm-within-the-risk’ may be able to explain the

44 (1874) LR 9 Ex 125.
45 [1964] 1 QB 518.
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results in certain cases, by itself it does not give any guidance as to whether a par-
ticular outcome is within a particular risk.

5.3.3 Foreseeability again

In chapter 2 we saw that negligence is failure to take reasonable precautions against
foreseeable risks of harm. It cannot be negligent to fail to take precautions against
unforeseeable risks of harm. Foreseeability is one (but not the only) component of
the legal concept of negligence. Foreseeability is also used in tort law as a criterion
to determine the extent of liability for the consequences of negligent conduct. If a
consequence is very unusual, or very ‘remote’ from the tortious conduct, it may be
said that the consequence was unforeseeable and that, therefore, the tortfeasor is not
liable for it, even if it was caused (in the factual sense: 5.2) by the tort. This course
was adopted by the Privy Council in the famous Wagon Mound (No. 1) case,*s which
overturned the equally famous Court of Appeal decision in Re Polemis.*” In Re
Polemis it was held that provided some damage was foreseeable, the defendant could
be held liable for all the damage which was a direct consequence of the negligence. In
The Wagon Mound (No. 1) the Privy Council rejected this approach and purported
to lay down a similar test for the extent of liability as had already been laid down for
the existence of liability, namely foreseeability. The justification for doing this was
so that the two tests would rest on similar notions of fault: if there is to be ‘no lia-
bility without fault) then that maxim must apply to the extent of liability as much
as to the existence of liability. However, the conclusion does not really follow from
the premise. If a person ought to have taken certain precautions, it is not obviously
unfair to hold them liable for the consequences of their failure to do so whether or
not they were all foreseeable.

In any event, as a test of extent of liability (‘remoteness of damage’, as lawyers
call it) foreseeability only requires that the type or kind of damage suffered be fore-
seeable, not its exact extent or manner of occurrence. For this reason, a tortfeasor
can be held liable for consequences of negligence, which are a direct result of fore-
seeable consequences, but which were not themselves foreseeable. A burn on the lip
may lead to cancer and death, and the person responsible for the burn may be liable
for the death;*® an electric shock may stimulate a latent polio virus, and the person
responsible for the shock may also have to pay for the effects of the polio;** injuries
may lead to melancholia and suicide, and the tortfeasor liable for the injuries may
also be liable for the death. In this way many injuries or diseases that are in a sense
merely ‘triggered off’ by the original negligently caused accident are brought within
the scope of the tort system, and so may be the subject of compensation. Results of

46 [1961] AC 388.

47 [1921] 3 KB 560.

48 Smithv. Leech Brain [1962] 2 QB 405; see also Warren v. Scruttons [1962] 1 Lloyd’s Rep 497.

49 Sayersv. Perrin [1966] QdR 89.

50 Pigney v. Pointer’s Transport Services Ltd [1957] 1 WLR 1121; see also Brice v. Brown [1984] 1 All
ER 997.
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this kind can no doubt be explained by the overriding desire to compensate people
for tragic misfortunes,® especially in cases where the defendant is insured against
liability. But the element of chance or luck is very obvious in such cases. Many
people die of cancer every year; many others commit suicide; many contract polio
or other crippling diseases. Why should the majority go unaided by the tort system
while a handful, who are able to latch their disease on to some negligently caused
injury, are so generously treated? In some cases it may seem very unfair to hold the
tortfeasor responsible, yet large sums may be awarded. For example, in one case>
the injured person suffered a minor graze through slipping on steps that had been
negligently covered with oil. Unfortunately he suffered a freak reaction to an anti-
tetanus injection, with very serious results. He was awarded damages of over
£30,000 (in 1974) — yet the only negligence consisted of leaving some oil on a step
ladder. Cases of this kind might be seen as involving liability without fault: while
initial negligence must be proved, the claimant recovers damages for what most
people would regard as nothing but an accident or a coincidence.

Whereas a tortfeasor may, under certain circumstances, be liable for unforesee-
able consequences of negligence, there may, conversely, be no liability for foresee-
able consequences of negligence if they were (partly) the result of the (foreseeable)
conduct of a human agent following the tort: ‘unreasonable’, but foreseeable,
conduct by the injured person, perhaps;*® or criminal conduct by a third party.>
Such results arise out of the feeling that in most circumstances, one person should
not be liable for the conduct of another unless the former is under some sort of
moral duty to control or protect the latter. But the law is not consistent in this
regard because courts are quite willing, for example, to impose liability, for the
results of negligent medical treatment, on the person who caused the injuries that
necessitated the treatment.

Another type of case in which there may be no liability for foreseeable conse-
quences involves economic loss, not personal injury. Suppose that a person would
not have bought a particular property — or any property at all — but for a negligent
valuation report to the effect that the property was worth more than its actual value.
Suppose, further, that after the purchase, there is a general fall in property values.
Is the negligent valuer liable for loss suffered by the purchaser as a result of the fall
in property values, or only for the difference between the reported and the actual
values of the property? The relevant judicial decisions are difficult to understand
and interpret; but the law seems to be that even if the market fall was foreseeable,
the valuer will be liable for additional loss flowing from the fall only if the report
effectively stated that there would be no such fall. Of course, if the market fall was

51 But the rules may not be so generous when the loss suffered is purely economic; the position in
relation to property damage is somewhat unclear.

52 Robinsonv. Post Office [1974] 2 All ER 737. Another extraordinary case is Versicv. Connors (1969)
90 WN (NSW) (Pt 1) 33.

53 E.g. McKewv. Holland and Hannen and Cubitts (Scotland) Ltd [1969] 3 All ER 1621.

54 E.g Lambv. Camden LBC [1981] QB 625.
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foreseeable, it would be negligent of the valuer not to take this into account in
valuing the property. But even if the valuer was negligent in this way, the purchaser
could not recover damages for the loss resulting from the fall in the market, but only
for the difference between the reported value of the property and its actual value at
the time of the valuation, taking account of the foreseeable fall in the market. This
shows that a particular foreseeable risk might be relevant to deciding whether a
person has been negligent even though, if that risk materializes, the person would
not be held liable for resulting loss.

An analogous issue might arise in a personal injury case: suppose a person would
not have gone mountain climbing but for a doctor’s negligent advice that the
climber’s bad knee would withstand the strain. Suppose, further, that in addition
to suffering knee damage, the climber is badly injured in a rock fall. The doctor’s
liability would probably not extend to the additional injuries despite the foresee-
ability (or even high probability) of rock falls. Similarly, doctors are required to
warn their patients of ‘material’ risks inherent in medical procedures to be per-
formed by the doctor on the patient. But the mere fact that a risk is foreseeable will
not necessarily make it material. Suppose a doctor fails to warn a patient of a mate-
rial risk, and that the patient would not have consented to the procedure if the
warning had been given; but also that the patient suffers harm as a result of the
materialization, not of the risk of which warning should have been given, but of a
foreseeable but non-material risk. The doctor would not be liable for the harm.

It is clear, therefore, that it is only in a very qualified sense that foreseeability is
the test of the scope of liability for the consequences of which negligence is the
factual cause. A negligent tortfeasor may be held liable for unforeseeable conse-
quences of the tort, and may escape liability for foreseeable consequences of the
tort. To the extent that the ‘risk theory’ (5.3.2) of the scope of liability rests on the
fact that ‘foreseeability’ is both an element of the legal concept of negligence and
also the basic test of liability for consequences, it fails as an explanation of the scope
of liability for negligence.

5.4 Conclusion

In tort law, a person cannot be held liable to compensate for harm suffered by
another unless there was a causal connection between the harm and that person’s
conduct. We have seen that the legal concept of ‘cause’ is a complex and detailed
one which, although related to ideas of causation and responsibility utilized in non-
legal contexts, has distinctive features which are explicable in terms of the purposes
of tort law. It is important to distinguish between the concept of factual causation,
which is concerned with the way things happen in the world, and the concepts of
legal causation, foreseeability and remoteness of damage, which are concerned with
allocating responsibility for life’s misfortunes.
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Damages for personal injury and death

6.1 The lump sum: predicting the future

6.1.1 Personal injury cases

Damages for personal injury and death typically take the form of a lump sum. The
award or settlement is made once for all, and there is — except in rare cases — no pos-
sibility of increasing it or decreasing it later because of changes in the claimant’s situ-
ation. In the great majority of instances where the injuries are relatively minor, this
raises no real problem because the injured person is likely to be completely recov-
ered long before the damages are assessed, and the whole episode is by then past
history.

However, the lump-sum remedy does raise acute problems wherever a person
suffers serious injuries, the effects of which may still be felt long after the damages
are assessed. The Pearson Commission estimated that about 7.5% of all tort claims
(including claims in fatal cases) involved future earnings losses after the trial or
settlement of the claim;! and this is the type of claim that raises problems with
lump sums. In cases of continuing income loss, or where the injured person will
have a continuing need for hospital, medical or nursing care, two sets of predic-
tions have to be made at the date of trial or settlement in order to calculate an
appropriate sum. First, it is necessary to predict what would have happened to
the injured person if they had not been injured, a prediction which obviously
cannot be verified or falsified by subsequent events. Secondly, it is necessary to
predict what is now likely to happen to the injured person. For example, will they
ever make a complete recovery? If so, how long will it take? If not, what residual
degree of disability will there be? How will this affect the injured person’s earning
capacity? Will they suffer further pain and discomfort? Or die sooner than might
otherwise have been the case? In the case of certain types of injury there is always
a risk of complications in the future; for example, epilepsy is almost always a
risk in brain damage cases, and arthritis is a common risk wherever bones are
severely fractured. These risks are often low (e.g. the risk of epilepsy following
brain damage is often put at one in ten), but lump-sum damage awards must take

1 Pearson Report, vol. 2, paras. 43—4.
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account of the risk. This is done by calculating what sum would be appropriate if
the risk materialized, and then giving as damages a fraction of this sum propor-
tional to the risk occurring.

Obviously the task of predicting the future is extremely difficult, and mistakes
can occur even when best efforts are made. Still, it is highly unsatisfactory that given
the extreme difficulty of the task, there is hardly ever any opportunity for making
a subsequent correction. If it is predicted that the injured person will make a com-
plete recovery and this does not happen, they will have been awarded less damages
than they should have got. Conversely, if a claimant recovers more quickly than pre-
dicted, too much compensation will have been awarded. In ‘chance’ cases (such as
those involving a risk of epilepsy) the problem is even worse because the lump-sum
award is bound to be wrong. If the risk eventuates, the amount awarded will be too
little; if it does not, too much. There is no possibility here of making an inspired
guess and hitting the right sum.

These difficulties may be aggravated by the phenomenon of ‘compensation neu-
rosis’? This psychological condition — which may be distinguished from conscious
‘malingering’ — is said to have the effect of prolonging the period of recovery and
rehabilitation until after trial or settlement of a tort claim. Anxiety over the likely
outcome of the claim may postpone complete recovery. Besides being an undesir-
able by-product of the once-for-all lump-sum damages system, compensation neu-
rosis can cause problems for assessing damages. If it is assumed that disabilities are
permanent whereas they are, in fact, a symptom of compensation neurosis that will
disappear once the claim has been resolved, the injured person will have been over-
compensated; conversely, if the case is wrongly thought to be one of ‘compensation
neurosis, the injured person may be under-compensated.

To some extent these difficulties of prediction can be, and are, mitigated by post-
poning the trial or settlement of the action until a prediction about the ultimate
outcome can be made with greater confidence.’ Indeed, in many cases of serious
injury it is essential to do this because no satisfactory predictions can be made at
all until many months at least after the injuries were suffered. Although in strict law
the assessment of damages in most cases should be related to the time of injury

2 This is a very complex and controversial topic. See e.g. T.G. Ison, ‘The Therapeutic Significance of
Compensation Structures’ (1986) 64 Canadian Bar R. 605,610-29; C.Vincent and I.H. Robertson,
‘Recovering From a Medical Accident: the Consequences For Patients and Their Families” in C.
Vincent, M. Ennis and R.J. Audley eds., Medical Accidents (Oxford, 1993), 163; G. Mendelson,
‘“Compensation Neurosis” Revisited: Outcome Studies of the Effects of Litigation’ (1995) 39 J. of
Psychosomatic Research 695; PW. Halligan, C. Bass and D.A. Oakley eds., Malingering and Illness
Deception (Oxford, 2003), esp. chs. 1, 13, 16, 17 and 18. In suggesting that a person either has or
does not have compensation neurosis, the text may be simplistic. There is evidence that injured
people who make compensation claims may suffer worse long-term health outcomes than people
who do not. The reasons are ill understood, but it appears that the compensation process is only
one. See e.g. Royal Australasian College of Physicians, Compensable Injuries and Health Outcomes
(Sydney, 2001); R. Mayou, ‘Psychiatric Outcome Following a Road Traffic Accident’ [2004] JPIL
61.

3 A variant is to decide the issue of liability first but leave the assessment of damages until later.
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because that is when the ‘cause of action’ vests in the claimant, the courts have
always sensibly insisted that what happens between the date of the harm-causing
incident and the date of the trial must be taken into account in assessing the
damages. Thus, lost earnings suffered between date the harm is suffered and the
trial or settlement will be calculated, not guessed; and increases in wage rates during
this period will become the basis of the assessment of damages for expected future
earnings losses.

On the other hand, postponement of the trial or settlement of cases brings its
own evils; indeed, delay in actually securing payment under the tort system is one
of the major causes of dissatisfaction with it. It may be possible to reduce these
delays, but plainly it would not be in the claimant’s interest to require the claim to
be determined before the exact nature and extent of the injuries could be pre-
dicted. Postponement will not, in any event, solve all the problems that may arise.
There are many cases in which, even when a reasonably firm medical prognosis
can be given, the effect of a person’s injuries on their future working prospects
must remain problematical until long after the time at which a claim must be tried
or settled.

6.1.2 Fatal cases

There are two quite different types of actions that may be brought in respect of
the death of a person as the result of a tortious act. The older type is the depen-
dency* action under the Fatal Accidents Act 1976 (a descendant of the original
(Lord Campbell’s) Act of 1846).° This action is primarily designed to provide
compensation for the lost income® of a person who was formerly maintaining
members of their family, normally a spouse or cohabiting partner and children.
An action of this kind is brought by the dependants in their own name, in
respect of their own loss of financial support resulting from the death. It is still
necessary for the dependants to prove that the deceased died as a result of a tort,
and any damages awarded will be reduced if the deceased was personally guilty of
contributory negligence. The action provides compensation not only for an
actual dependant but also for a prospective dependant, so long as the claimant
falls within the list of persons entitled to sue under the Act. Thus, a parent may be
able to sue in respect of the death (say) of a child of 16 who has not yet contribu-
ted anything to the parent’s support but who might have been expected to do so
in future.

The second type of claim lies under the Law Reform (Miscellaneous Provisions)
Act 1934. Under this Act a claim for damages (called a ‘survival action’) lies on behalf
of the estate of a person killed, and such a claim may be brought whether or not the

4 The words ‘dependency’ and ‘dependant’ are misleading because the Act allows members of a
defined class of persons to recover damages for financial loss suffered by them as a result of the
death. Such persons will usually be dependants in the ordinary sense, but not always.

5 See generally Law Com. No. 263, Claims for Wrongful Death (1999).

6 Including income in the form of social security benefits: Cox v. Hockenhull [1999] 3 All ER 577.



Damages for personal injury and death

deceased had any dependants. The only damages recoverable in such an action are
for pecuniary and non-pecuniary losses suffered by the deceased between the acci-
dent and death, plus funeral expenses. In most cases such an action would be
brought concurrently with an action under the Fatal Accidents Act 1976 because a
person’s dependants are commonly also the beneficiaries under their will.

Assessment of compensation in dependency actions involves the same two sets
of predictions as must be made in cases of long-term injuries. It is necessary to start
by predicting what would have happened to the deceased if they had not been
killed. In particular an assessment must be made of what the deceased’s earning
prospects were. As Lord Diplock said in Cookson v. Knowles,” the court is required
to make assumptions:

.. . as to the hypothetical degree of likelihood that all sorts of things might happen in
an imaginary future in which the deceased lived on and did not die. What in the event
would have been the likelihood of his continuing in work until the usual retiring age?
Would his earnings have been terminated by death or disability before the usual retir-
ing age or interrupted by unemployment or ill-health? Would they have increased, and
if so, when and by how much? To what extent, if any, would he have passed on the
benefit of any increases to his wife and dependent children? Would she have gone to
work when the children had grown older and made her own contribution to the family
expenses in relief of his?

And so on.

The second set of predictions (i.e. about what will now happen in the future)
generally causes less difficulty in fatal cases: obviously a lot of predictions required
about the prospects of a living claimant are not relevant in a fatal accident claim.
But over the years there has been a great deal of difficulty about the problem of
remarriage by a widow. Most fatal accident claims are brought by widows, with or
without additional claims by dependent children. Prior to 1971 it was the accepted
rule that the damages had to be reduced to take account of the remarriage prospects
of the widow;® and, of course, it followed that they had to be reduced where the
widow had actually remarried before the assessment of damages. The application
of this rule had a considerable effect on claims by young widows, especially widows
without children, but much less effect on the claims of older widows, especially
those with several children. The rule was based on the simple idea that damages in
a fatal accident case, as in all other tort claims, are designed to compensate for a
loss. The damages given to a widow are designed to replace the share of the income
of her former husband that was devoted to her maintenance. When the widow
remarries she will often make good her loss; and, accordingly, the fact or prospect
of remarriage must be taken into account in reducing the damages.

7 [1979] AC 556, 568-9.
8 Goodburnv. Thomas Cotton Ltd [1968] 1 QB 845; the rule was much older than this case, which
reaffirmed it.
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However, many people found the rule distasteful.” It was argued that there was
a ‘cattle market’ element in the valuation of remarriage prospects,'® and in 1971 a
provision was enacted to the effect that the fact or prospects of remarriage of a
widow in a fatal accidents claim were to be wholly ignored.!! This must be one of
the most irrational pieces of law ‘reform’ ever passed by Parliament. It would be as
sensible to require a divorced husband to maintain his wife after she has remarried,
or for the State to pay pensions to widows after remarriage. An extreme example of
the situation thus created occurred in 1974 when a young widow of 25 who had
remarried an ‘oil man with a five-figure salary’ was awarded £65,000 in damages for
the death of her first husband 2 years earlier.!? The real complaint against this pro-
vision is that it involves extraordinary generosity to one group of accident victims
without regard to the needs of others. In the case just referred to, for example, the
deceased was killed in a motor collision with a car driven by a man who was also
killed. Since the latter was clearly at fault, his dependants (if any) would have recov-
ered no damages at all, even if they had been in much greater need than the
claimant. Another objection to the provision is that it only deals with remarriage
and not with the fact or prospects of cohabitation, which are taken into account.
This is all the more extraordinary given that a limited class of cohabiting partners
can make claims under the Fatal Accidents Act 1976.

The obvious answer to problems raised by changes in the circumstances of
claimants, including the remarriage of widows, is to pay compensation in the form
of periodical payments rather than a lump sum.!> Such payments could then be
reviewed as circumstances changed, and could be ended if, for example, a widow
remarried.' But even this would not wholly dispose of the problems arising from
the remarriage of widows. Obviously, if widows’ compensation took the form of
periodical payments which came to an end on remarriage, there would be a temp-
tation for widows to avoid remarriage and enter into less formal relationships.
Social security legislation (where analogous problems have to be dealt with) meets
this danger by providing that widows’ benefits are not payable during periods of
cohabitation. The cohabitation rule has been much vilified as involving an intru-
sion into the private lives of widows, but such an attitude is surely outmoded today

9 See Buckleyv. John Allen & Ford Ltd [1967] 1 QB 637, and the Report of the Committee on Personal
Injuries Litigation (Cmnd 3691, 1968) (Winn Committee Report), paras. 378-9.

10 Is there not a similar ‘cattle-market’ element in valuing the loss of marriage prospects of an

unmarried woman?

See now s. 3(3) of the Fatal Accidents Act 1976. This provision does not apply to men (Regan v.

Williamson [1976] 1 WLR 305); nor to the assessment of damages for a child whose father has

been killed (Thompson v. Price [1973] QB 838). The Law Commission recommended repeal of

this provision and its replacement with a much more complex set of provisions.

12 The Times, 15 May 1974. This was no doubt an exceptional case, but the fact is that a significant
number of widows, especially young widows, do remarry. In 1990 the remarriage rate for widows
aged 25-9 was 98 per 1,000, and for those aged 30—4, 86 per 1,000: Marriage and Divorce Statistics
1990 (OPCS, 1992), table 3.3.c (1990 is the most recent year for which this figure is available).

13 Contrast Law Com. No. 263, 4.30-4.34.

14 But see Pearson Report, vol. 1, paras. 409-17.
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when many people openly choose cohabitation as a socially acceptable alternative
to marriage, and when legal discrimination against children born out of wedlock
has been largely removed. Indeed, under the Fatal Accidents Act 1976 itself, chil-
dren born to parents who are not married to each other are to be treated as if their
parents had been married at the time of the birth.

One of the strangest things about the difficulties encountered by the law in
dealing with compensation for widows is that the law is already perfectly well
acquainted with the system of periodical payments in the family jurisdiction where
amounts payable by way of maintenance can be varied as the situations of the
parties change. If a person receiving maintenance remarries or secures a better job
or inherits a large fortune, the amount of maintenance payable can be reduced;
conversely, if the payer’s income goes up, it can be increased. There is no need for
the court to guess or make predictions about the future.

Death of her husband may not only make it possible for a woman to remarry
but also to go (back) to work. The law requires ‘gains’ resulting from the death to
be set off against losses, but it is not clear in England to what extent actual earnings
or the prospect of earnings are in practice set off against the damages awarded. In
Australia the courts take the view that the death of a husband does not revive the
wife’s ability to work since marriage does not prevent a wife working. And if the
fact that there were children prevented the wife working, the death of the husband
does not alter this. So neither actual nor potential post-death earnings are taken
into account in assessing the widow’s damages."” This approach, too, can clearly be
attacked as overly generous, although the disincentive to work that would be gen-
erated by the opposite approach might be thought undesirable (even in times of
high unemployment).

6.1.3 Variation of awards after trial

In the small proportion of cases which go to trial, it may very occasionally be pos-
sible to vary a lump-sum award to take account of changes in circumstances occur-
ring after the trial — at least where they occur soon after the trial. Since, at trial, it is
the facts as they are known at that date that are relevant, appellate courts have not
shrunk from saying that, in the event of an appeal, it is the facts as they are known
at the date of the appeal that are relevant. Notice of appeal must normally be given
within 4 weeks; and if the appeal is heard reasonably soon thereafter, there will be
little opportunity in the ordinary case for taking new facts into account on appeal.
However, the Court of Appeal does have power to extend the time within which an
appeal may be entered by granting ‘leave to appeal out of time’. This power is dis-
cretionary and is not often exercised, but it can be used to increase (or reduce) an
award of damages where new facts come to light very soon after the trial. In one
case, for example,'® where damages had been assessed on the assumption that the

15 See E.A. Trindade and P. Cane, Law of Torts in Australia, 3rd edn (Melbourne, 1999), 544.
16 Murphy v. Stone Wallwork Ltd [1969] 2 All ER 949.
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claimant was still capable of continuing in his former employment, the award was
re-opened and increased when he was dismissed as soon as the case was over. In
another case!” the House of Lords allowed evidence to be given that shortly after
the trial it became clear that the claimant would have to be maintained in a nursing
home, at substantial cost; the assessment of damages at the trial had been made on
the assumption that the injured person would remain at home.

Of greater potential importance is a provision in the Supreme Court Act 1981 (s.
32A) designed to deal with the ‘chance’ cases mentioned above. The provision applies
cases in which ‘there is proved or admitted to be a chance that at some definite or
indefinite time in the future the injured person will . . . develop some disease or suffer
some deterioration in his physical or mental condition’ Rules of court have been
made enabling damages to be awarded in the first instance on the assumption that
the claimant will not develop the disease or suffer the deterioration, and allowing
further damages to be awarded at a later date if the disease or deterioration occurs.!®
However, the procedure has been very little used in practice.’? In Mitchell v.
Mulholland® the House of Lords stressed the need for finality in litigation and the
undesirability of reopening awards of damages save in very exceptional cases.

It will be noted that this provision only allows awards to be increased, not
decreased. This asymmetry in favour of the claimant is usually thought to be
required by considerations of fairness, and on the ground that a threat that dam-
ages could be reduced if the injured person’s condition improved might hinder
rehabilitation.?! In practice, too, it would be very difficult to secure repayment of
part of the lump sum if the claimant had spent it or invested it in a fixed asset such
as a house or a business; but if repayment were only required if the money had been
invested in liquid assets such as shares, claimants would have a strong incentive to
deal with their damages in other (and perhaps less prudent) ways. Another limita-
tion of both appeals and the conditional damages procedure is that they do not
apply to the vast majority of cases that are settled out of court. In 1997 a health
authority paid £700,000 to a 9-year-old who suffered severe injuries at birth for
which the authority accepted 75% responsibility. Eight days after the settlement,
the child unexpectedly died, and the health authority said that it intended to try to
recover the amount of the settlement referable to future care. But there is no clear

17 Mitchell v. Mulholland [1971] AC 666.

18 It is unclear whether, if the claimant dies before any further claim is made, the dependants can
bring an action under the Fatal Accidents Act 1976.

19 According to the Compensation Recovery Unit, it was used in less than 0.03% of cases between
2000 and 2003: DCA, Variation of Periodical Payment Orders and Settlements in Personal Injury
Cases: Partial Regulatory Impact Assessment (April 2004 ). It has been held that the provision does
not apply to cases of gradual deterioration in the claimant’s condition, but only where there is a
risk of a ‘clear-cut’ adverse event: Willson v. Ministry of Defence [1991] ICR 595. The Criminal
Injuries Compensation Authority has power to reconsider and even re-open cases to take account
of new evidence and changes in the claimant’s condition: see 12.4.4.

20 [1971] AC 666.

21 This is also a problem if the damages are awarded as periodical payments: T.G. Ison, “The
Calculation of Periodic Payments for Permanent Disability’ (1984) 22 Osgoode Hall L] 735.
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legal basis on which this could have been done. On the whole, insurers want their
settlements to be final.

It can be seen, then, that such techniques as the above are of limited value in
dealing even with cases of change in the claimant’s medical condition; and they do
not deal at all with other sources of difficulty in assessing the lump sum.

6.1.4 Suitability of lump sums

As already implied, it is highly questionable whether awarding damages for lost
income (whether earnings, in the case of a personal injury action, or support in the
case of a fatal accident) or the cost of care in alump sum is appropriate in cases where
the loss will continue after the date when the damages are assessed. Assessing the
lump sum involves much speculation and potential inaccuracy. Just as importantly
(and perhaps surprisingly) recipients of lump-sum damages awards (except minors?
and the mentally incapable) are free to use the damages as they choose. A damages
award to compensate for future loss to be suffered over a period of years — whether
loss of income or cost of care —is, of course, designed to be used progressively to make
good those losses as and when they occur, so that at the end of the period of the award
(but not before) the damages award will have been completely used up. Lump-sum
damages are calculated on the assumptions that they will be invested in ‘gilts’ — i.e.
Index-Linked Government Stocks (ILGS) — a form of investment that is very secure
but yields relatively low income, and that the recipient’s needs will be met from the
combination of the capital invested and the income it generates. In other words, the
lump sum awarded takes account of the income that can be earned by investing
the damages. But recipients are not required to invest the lump sum in gilts or,
indeed, to invest it at all. Nor are recipients required to take investment advice. Indeed
this is positively discouraged by the rule that the cost of taking such advice (with a
view, perhaps, to making more risky investments that will yield higher income)
cannot be recovered from the tortfeasor as an item of damages.” There is no legal
control over the way damages awards are managed. Nor are recipients required to use
the damages for the purposes for which they were given.

The typical recipient of a large lump-sum award of damages is, no doubt, more
or less inexperienced in investing and managing such an amount of money. There
is a danger that even assuming the amount awarded was adequate to make good the
losses suffered over the whole period of the award,? it will be invested unwisely or

22 In cases under the Fatal Accidents Act 1976 brought on behalf of a widow or dependent children,
neither the income nor the capital of damages awarded for the young people will normally be paid
out of court except where this is shown to be necessary for the children’s own benefit, e.g. to defray
school fees, etc. Awards to children are generally paid out to them as soon as they come of age, but
in extreme cases the court may press the recipient to agree to settle the money on trust: see e.g.
Warren v. King [1963] 3 All ER 993n, where the CA pressed a woman of 20 to settle an award of
£35,000 so that she could not touch the capital until she was 31. It seems that the court has no
power to compel a young person to agree to this: Allen v. Distillers Co. (Biochemicals) Ltd [1974]
2 All ER 365.

23 Eaglev. Chambers (No. 2) [2004] 1 WLR 3081.

24 See further 6.4.
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unsuccessfully, and so be dissipated before the end of the period it was meant to
cover. As a result, the injured person (and their family) may be reduced to poverty
and made reliant on publicly funded social security payments, and health and
welfare services. If, as evidence suggests often happens in more serious cases, the
original lump sum was never going to be enough (invested in gilts) to achieve its
aims, then even if it is invested wisely and successfully in higher-yield financial prod-
ucts, it may be insufficient to provide an income of the order of that which has been
lost or is needed to meet expenses. In this light, the rule that recipients of damages
are free to use them as they will, seems very difficult to justify.

There is some evidence as to how wisely or unwisely, successfully or unsuccess-
fully, large awards of damages are actually used or invested by the recipients. The
Pearson Commission found that only about 20% of recipients made any attempt
to use their damages for investment, or treated it as capital; most spent the money
on current expenses.?” On the other hand, most of these sums were fairly small (the
average was around £250 in 1977 money values) so this would not necessarily have
been a profligate use of the damages. Research conducted for the Law Commission
in 1992-32¢ found that 60% of those surveyed who received less than £20,000 saved
or invested some of their money; that among those who received £20,000-49,999,
the figure was 83%; among those who received £50,000-99,999, 90%; and among
those who received more than £100,000, 97%. There was a tendency to choose safe
investments. A quarter of those who received less than £20,000 and two-thirds of
those who received £20,000 or more obtained financial advice; and one in five of
those surveyed were unhappy with their investment choices.

As to the adequacy of the amounts received, three in five respondents felt that
their damages had been sufficient to cover past losses and expenses. A majority
thought that their standard of living had not dropped as a result of the accident, but
a significant minority thought it had. About half thought that their standard of
living in 10 years’ time would be lower than before the accident. A majority also said
that they were now less satisfied with the amount they had received than they had
been at the time of settlement. The researchers concluded that in many cases, this
was because the compensation received for loss of earning capacity turned out to be
inadequate. It appears, too, that in a significant number of cases, members of the
injured person’s household worked shorter hours or gave up work altogether after
the accident to care for the injured person; and that this additional income loss was
not adequately reflected in the compensation recovered.

Opverseas experience of similar problems is not very encouraging. Research con-
ducted in the early 1980s for the New South Wales Law Reform Commission dis-
covered that a significant number of recipients of lump sums have inadequate
income from their awards to meet their expenses. In some cases this was the result
of mismanagement of the lump sum award by the recipient or unwise investment

25 Pearson Report, vol. 2, table 89.
26 How Much is Enough?
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(e.g. in a house which generated no income, or in low-yield but secure financial
products). But in other cases it was due to factors entirely outside the recipient’s
control, such as inflation or an unexpected deterioration in medical condition. One
survey concluded that recipients of high awards who had managed to re-establish
themselves in a comfortable and secure fashion had typically benefited from some
combination of personal skill and enterprise, good fortune, good advice, and
support from family and friends.

No stranger example could be found of the fundamentally inconsistent philoso-
phies which underlie the social security system and the tort system, and which have
somehow managed to co-exist for so many years. As long ago as 1944, the govern-
ment declared that it did ‘not regard lump sum payments even if administered under
strict control as a satisfactory method of assuring an income’;?” and the payment of
benefits periodically has remained one of the basic features of the modern welfare
state. This is not to say that the tort system’s preference for lump sums is without
foundation. The Law Commission survey referred to above found amongst
claimants a strong preference for lump sums: . . . respondents felt that they wanted
to make their own decisions [about how to use the compensation] and to be in com-
plete control of their budget.?® Those who expressed a preference for instalment
payments mainly sought security and protection from their own unsuitable spend-
ing patterns and investment decisions. Importantly, the small proportion of respon-
dents who received structured settlements (6.1.5.3) generally thought them
preferable to a lump sum, even though most had not requested this form of com-
pensation. Some recipients of structured settlements complained that the lump sum
component in the settlement had not been large enough to enable them to make a
desired capital investment (e.g. in a new house).

6.1.5 Alternatives to lump sums
6.1.5.1 Anargument against abandoning the lump-sum system

The obvious question to which the various problems with the system of lump-sum
damages gives rise is whether some system of periodical payments would be pre-
ferable. A common argument against periodical payments is that they are incon-
sistent with the basic principle that the recipient of damages is free to use them as
they wish, and is not required to invest them to produce a stream of income to
replace what has been lost. But this argument can easily be answered by appealing
to the basic function of tort damages, namely to put the injured person back in
the position they would have been in had they not been injured. In this light, the
most accurate way of replacing a stream of income would be by providing a stream
of income, not a lump sum. Of course, damages may also be given to facilitate
capital expenditure — for instance, on house modifications. This would suggest that
ideal compensation would consist of a mix of lump sum and periodical payments.

27 Social Insurance, Part I (Cmnd 6551, 1944), para. 30.
28 How Much is Enough?, 181.
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While there are certainly pragmatic arguments in favour of allowing recipients to
use their damages as they wish — notably, the difficulty of monitoring and enfor-
cing restrictions on the use to which damages are put — it is hard to think of good
reasons of principle or fairness to justify such freedom.

6.1.5.2 Early proposals for alternatives

In 1973 the Law Commission reached the conclusion that a system of periodical
payments could not be fitted into the existing tort framework.? However, a major-
ity of the Pearson Commission recommended that such a system should be intro-
duced for serious personal injury cases and for fatal cases.*® The Commission
proposed that the courts should have power to award damages either as alump sum
or in the form of periodical payments; and that in the latter case, the amounts
should be inflation-proofed and variable if the injured person’s medical condition
subsequently changed. They refrained from insisting that all settlements of fatal
and serious personal injury cases should be in this form. Parties would remain free
to settle for lump sums (and, hence, free to use the damages however they wished),
though the Commission thought that claimants might increasingly become aware
of the desirability of settling for periodical payments.

One thing that emerged clearly from the Pearson Report was that very few cases
would have been covered by such a change in the law. Of the 215,000 (or so) cases per
annum in which (the Commission found) some tort compensation was payable, the
Report suggested that only some 2,200 (about 1%) were actually tried in court,’
though no doubt a substantial proportion of these are fatal and serious personal
injury cases. Moreover, the insurance survey carried out for the Commission showed
that in November 1973, only about 1% of all tort claimants received more than
£10,000 in damages (including damages for non-pecuniary loss) (say, £40,000 in
today’s money values); and only 2% received more than £5,000 (say, £20,000 in today’s
money). In other words, only about 2,000 claimants received more than £40,000 in
2006 money. Judging from other figures given in the Pearson Report,>? we can esti-
mate that only about 20% of these cases (say, 400) might actually have been tried in
court. Converting lump-sum damages to periodical payments would only be worth-
while in cases where the lump-sum equivalent was reasonably large. Some idea of how
large is given by the fact that, prior to the introduction of periodical payment orders
(6.1.5.4), a Supreme Court Practice Direction required the possibility of a structured
settlement (equivalent, for present purposes, to a periodical payment arrangement)
to be considered by the parties in any case where the amount claimed for future loss*

29 Law Com. No. 56, Personal Injury Litigation: Assessment of Damages (1973), paras. 29-30.

30 Pearson Report, vol. 1, ch. 14.

31 Pearson Report, vol. 2, table 221.

32 Pearson Report, vol. 2, table 128 shows that, of the total number of cases tried in 1974 (2,313),
about one-quarter (521) were awarded more than £5,000 (in 1977 currency values).

33 The Pearson Commission recommended that damages for non-pecuniary loss should continue
to be awarded in a lump sum: vol. 1, para. 614.
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is £500,000 or more. It would seem, therefore, that the Pearson proposals for period-
ical payments would have applied, at most, to a couple of hundred cases a year.>* We
know that the number of successful tort claims per annum has increased about three-
fold since the 1970s;* and on that basis we might conclude that if the Pearson pro-
posals were enacted now, they would apply to perhaps 500—-600 cases each year.

6.1.5.3 Structured settlements

In early editions of this book the conclusion was that in the light of such calculations,
it seemed questionable whether the change proposed by the Pearson Commission
would be worth the cost and complexity it would undoubtedly entail. However,
development of the so-called ‘structured settlement™® in the 1990s prompted recon-
sideration of this conclusion. Under such a settlement, damages for future losses
are calculated as a lump sum; but instead of the lump sum being paid to the claim-
ant, the insurer who is responsible for paying it uses it (or part of it)*” to purchase an
annuity to provide the injured person with a continuing inflation-proofed income
for as long as this is needed. The annuity may be for a fixed minimum period so that
it will continue to be paid to the recipient’s estate if the recipient dies sooner than
expected. Such an arrangement would provide for dependants.®® Apart from provid-
ing security for the future (the insurer bears the risk of the beneficiary living longer
than expected), structured settlements relieve the injured person of the need to make
difficult investment decisions or to employ an investment advisor, because the
insurer assumes responsibility for investing the lump sum and providing the income.
Structured settlements are also attractive by reason of the fact that the income from
a structured settlement is not taxable in the hands of the recipient, whereas if the
claimant took the lump sum and invested it, the income* would be taxable.*® The
major disadvantage of a structured settlement is that once it has been set up, the
capital is unavailable to the beneficiary. This disadvantage can be partly neutralized
by leaving a lump sum out of ‘the structure’ or by purchasing a number of ‘annuities’,
one of which provides regular income and another of which provides regular but less
frequent lump sums. In short, a structured settlement involves a trade-off between
flexibility in the use of damages and security.

Valuable though structured settlements might be, they do not solve all the prob-
lems created by the lump-sum system, exactly because they are based on a lump sum

34 In 2004-5 the NHS Litigation Authority (which handles medical negligence claims against NHS
Trusts) made 49 structured settlements worth about £192 million in total (averaging £3.9
million). These settlements represent about 0.5% of the claims closed in 2004-5, but 38% of the
compensation paid in that year.

35 See 8.1.4.

36 See generally R. Lewis, Structured Settlements: The Law and Practice (London, 1993).

37 For instance, the parties may agree not to ‘structure’ damages for non-pecuniary loss.

38 But query whether a Fatal Accidents Act claim could be made after the early death of the
beneficiary of a structured settlement under which payments terminated on death.

39 But not the lump sum itself.

40 This also gives a benefit to the defendant’s insurer, because the lump sum needed to generate the
required annual amount is less than it would be if the amount were subject to tax.
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awarded by a court or agreed by the parties. Thus, all the difficulties of calculation
and the problems of proof and delay associated with the present system remain.

6.1.5.4 Periodical payments

As the word ‘settlement’ implies,*! ‘structures’ are voluntary. Since 2003, there has

been a statutory provision*? empowering courts to order compensation in the form
of ‘periodical payments’ in certain cases. In cases — but only in cases — where
damages for future loss are awarded, such an order (unlike a court order approv-
ing a structured settlement) can be made against the wishes of the parties.
Moreover, whereas a structured settlement is based on a lump sum,* which is then
‘structured’ to provide periodical payments, the intention is that a periodical pay-
ments order might directly specify the amount to be paid periodically without first
calculating a lump sum, leaving it entirely to the defendant to decide how to satisfy
the order.** Before making a periodical payments order, the court must be satisfied
that ‘continuity of payment under the order is reasonably secure’ There are also
provisions about variation of such orders along similar lines to s. 32A of the
Supreme Court Act (6.1.3).** Like the income from a structured settlement, and
unlike the income from investment by the recipient of a lump sum, periodical pay-
ments are not taxable. A periodical payments order can provide for payments to
continue after the death of the injured person, in order to provide support for
dependants. Even if the court decides not to make a periodical payments order, the
parties may agree on some form of periodical award (i.e. a structured settlement),
and the court may confirm that agreement in a ‘consent order’.

The provision empowering the court to make a periodical payments order also
requires it to consider whether to make such an order in any case where damages for
future loss are awarded. However, in the light of the Practice Direction noted earlier,
it is perhaps unlikely that a court would make such an order unless the amount
claimed for future loss was at least £500,000 — and such claims are few indeed.
Furthermore, it appears that very few insurers sell the sort of financial products
needed to secure structured settlements and periodical payments.* It is, therefore,
unclear how popular or common periodical payment orders will become. It is also
very difficult to predict the likely effect of the power to make periodical payment
orders on settlement of claims out of court. Relevant factors will be the cost of
funding periodical payments relative to that of funding lump sums and structured
settlements, and the willingness of the courts to make periodical payment orders.

41 A settlement is a contract between the parties.

42 Courts Act 2003, s. 100, amending Damages Act 1996, s. 2. See generally R. Lewis, “The Politics and
Economics of Tort Law: Judicially Imposed Periodical Payments of Damages’ (forthcoming, 2006)
69(3) MLR.

43 Sometimes referred to as the ‘top-down’ method of assessment.

44 Department for Constitutional Affairs, Guidance on Periodical Payments (2005), para. 4. This is
sometimes called the ‘bottom-up’ method of assessment.

45 The details can be found in the Damages (Variation of Periodical Payments) Order 2005.

46 P. Barrie, Personal Injury Law: Liability, Compensation and Procedure (Oxford, 2005), 536.
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Periodical payments are an advance on structured settlements in that they do not
require the calculation of a lump sum, and are to some extent variable. However, the
circumstances in which a variation order may be made are quite restricted; and
much of the speculation associated with the lump-sum system will plague the peri-
odical payments regime as well. It must also be said that however desirable struc-
tured settlements and periodical payments are compared with lump sums, their
effect is to improve even more the position of a very small group of seriously dis-
abled persons who are able to claim tort damages. Furthermore, the tax advantages
of structured settlements and periodical payments mean that the additional benefit
to these lucky people is paid for, partly at least, by the taxpayer. The original purpose
of these tax advantages was to provide incentives for making structured settlements.
They seem unnecessary and undesirable in the light of the power to order periodi-
cal payments. Why should the injured person’s compensation-derived income be
taxed if it results from investment by the recipient personally, but tax-free if the nec-
essary investment is made by the defendant? Is it not in the public interest that recip-
ients of lump sums (who are likely to remain the majority of recipients of significant
amounts of tort compensation) should be given an incentive to invest their damages
as successfully as possible?

6.2 Full compensation

The tort system is the only compensation system that professes to provide ‘full com-
pensation’. All pecuniary losses (chiefly medical expenses and loss of income, both
past and future) must be compensated for in full.” The tort victim must also be
compensated for all possible financial ill-effects of the injury; for example, the risk
of subsequent medical complications, possible reduction in marriage prospects
possible loss of employment prospects and so on. In short, the full compensation
principle requires a detailed examination of the particular situation of the individ-
ual claimant. From time to time, it has been said that ‘full compensation’ does not
mean ‘perfect’ or ‘absolute’ compensation, and that the compensation must only be
‘fair’ or ‘reasonable’. It seems that these remarks have been directed to the assess-
ment of compensation for non-pecuniary losses, where ‘full compensation’ would
be meaningless; they are not intended to suggest any qualification of the principle
that the claimant is entitled to full compensation for all pecuniary losses. Indeed,
in Lim Poh Choo v. Camden Health Authority*® in which (then) record damages of
£250,000 were awarded, the majority of the English Court of Appeal and, on appeal,
the House of Lords, specifically rejected Lord Denning’s argument that it would be
unfair and unreasonable to award damages for loss of earnings if the claimant was

47 Butunder statutory schemes of ‘strict liability’ limits on compensation may be imposed, e.g., there
is a threshold for recovery of property damage under Part I of the Consumer Protection Act 1987;
and there are limits on the liability of airlines and shipowners for injury to passengers under
various international agreements.

48 [1979] QB 196; [1980] AC 174.
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in no position to benefit from them (because she was unconscious), had no depen-
dants to support and had been awarded adequate damages to cover the cost of
caring for her.

An extreme example of the ‘full compensation’ principle at work is Davies v.
Whiteways Cyder® which was an action under the Fatal Accidents Act 1976. The
deceased in this case was a wealthy man who had made gifts of some £40,000 to a
child; his death within 7 years of the gift meant that estate duty of some £17,000
became payable. It was held that the duty was recoverable as an additional item of
damages. The decision becomes even more remarkable when it is noted that a risk of
this nature is commonly insured against by persons who have made substantial
capital donations in their lifetime, and that if in this case there had been any insur-
ance to cover the contingency, it would not have been deducted from the damages
(by virtue of what is now s. 4 of the Fatal Accidents Act 1976). This is, no doubt, an
exceptional case, but the principle for which it stands — that the injured are in general
entitled to be fully compensated for their losses — is applied generally throughout the
law of tort and contract, and is seen as a corollary of the fault principle.

Because the tort system — alone amongst compensation systems and schemes —
professes to provide full compensation, every tort victim who actually succeeds in
obtaining damages is — as compared with the great majority of injured and disabled
persons — exceptionally well placed in a financial sense. It is against this background
that one has to judge the desirability of continuing to adhere to the ‘full compensa-
tion’ principle. And it is also against this background that proposals for the exten-
sion of the tort remedy (e.g. by expansion of strict liability) have to be considered.
Every extension of the tort system means a small increase in the proportion of per-
sonal injury victims obtaining ‘full compensation’ (estimated at some 6.5% by the
Pearson Commission). There will thus be a few more winners in the ‘forensic
lottery’; but for the losers these extensions of tort liability will, of course, do nothing.

Damages are customarily awarded under two broad heads: ‘special damages’ and
‘general damages’. This distinction is based on the difference between losses that are
precisely measurable and quantifiable and those that are not. Special damages are
confined to out-of-pocket expenses and loss of earnings incurred before the trial.
Damages for expenses and loss of earnings likely to be incurred in the future, plus
damages for non-pecuniary losses — whether incurred before or after the trial —such
as pain and suffering and loss of amenities, are awarded together as general damages.
It used to be customary to award a global figure for general damages, so that it was
usually impossible to say how much was intended for future loss of earnings and the
cost of care, and how much for pain and suffering and loss of amenities.”® Now it is
usual to itemize damages, particularly in serious cases. The court itemizes the sums
it awards under the principal headings recognized by the law, especially as between
damages for future loss of earnings and expenses, and damages for non-pecuniary.

49 [1975] QB 262.
50 Watson v. Powles [1968] 1 QB 596.
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But in the most serious cases, it is now quite common for the judges to break the
damages down into smaller sub-headings. For example, specific sums may be
awarded for estimated losses of future earnings, for estimated losses of pension
rights, and for the possible contingency that the claimant may become unemployed
and suffer yet further income losses. Moreover, on the expenses side, it has become
quite common to itemize the different sub-headings under which the damages are
assessed; for instance, so much for nursing care, so much for home adaptations, so
much for other extra expenses, and so on.

6.2.1 Interest

The entitlement to full compensation is yet further enhanced by provisions as to
interest. Unless there are specific reasons to the contrary, the court is obliged to order
the payment of interest> on damages in personal injury and fatal cases.>> Damages
for losses and expenses incurred before the trial (‘pre-trial damages’ or ‘damages for
pastloss’) carry interest at half the ‘special investment account rate’, which is set peri-
odically by the Lord Chancellor.> Interest is payable because in theory the entitle-
ment to damages arises at the date of the injuries or, at least, the date the writ is issued.
The award of interest compensates the claimant for being ‘kept out of their money’>*
Interest is awarded at half rate because special damages represent sums that have
been lost over the whole period between injury and the trial, some closer to the date
of injury and some closer to the date of trial. A rough and ready approximation of
the amount due is arrived at by awarding half the appropriate interest rate.
Damages for pain and suffering and loss of amenity also attract interest, cur-
rently at a rate of 2%.% The reason why this figure is so low is that, unlike damages
for pre-trial pecuniary loss, damages for pre-trial non-pecuniary losses are calcul-
ated in currency values current at the date of judgment. This means that inflation
between the date of injury and the date of assessment has been taken into account
in the basic award, and the interest rate need not include allowance for inflation, as
commercial interest rates do. Nevertheless, the figure of 2% seems a bit low. The
discount rate — in other words, the rate of return on the investment of damages for
future loss that is assumed in calculating the lump sum — is currently 2.5%.

51 Simple, not compound: R. Bowles and C.J. Whelan, ‘The Law of Interest: Dawn of a New Era?’
(1986) 64 Canadian Bar R. 142. The Law Commission has recommended that in cases where the
amount on which interest is to be awarded exceeds £15,000, interest should be compound, not
simple. This proposal would have the greatest impact on the cases that take longest to resolve,
which tend to be medical negligence claims in relation to birth injuries, which also tend to involve
very large awards. See Law Com. No. 287, Pre-Judgment Interest on Debts and Damages (2004). The
Commission estimated that the proposal if implemented would add £20-25 million to the annual
cost of medical negligence claims.

52 Jefford v. Gee [1970] 2 QB 130; Cookson v. Knowles [1979] AC 556.

53 The Law Commission has recommended that the rate be 1% above Bank of England base rate:
Law Com. No. 287.

54 Or, perhaps more realistically in many cases, having to borrow money.

55 Wright v. British Railways Board [1983] 2 AC 773. The Law Commission has recommended that
this rate remain the same, and that interest on it be only simple regardless of the amount awarded
for past non-pecuniary loss.
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The award of interest acts as a discouragement to delay on the part of defen-
dants, especially in cases which are settled out of court. Damages for loss of future
earnings and for future expenses do not carry interest since, by definition, these are
designed to compensate for losses that have not yet been incurred. In fatal cases
the position is much the same: damages for pre-trial losses carry interest at half the
appropriate rate, damages for bereavement would probably carry interest at 2%,
and no interest is payable on damages for future pecuniary loss.

6.2.2 Lost earnings and support

We have already seen how many predictions and guesses have to be made in assess-
ing damages for loss of future earnings (in a personal injuries claim) or loss of future
support (in a fatal accident claim). The first step in a personal injury or death claim
is to assess this probable continuing income loss, i.e. the £X per annum of earnings
or support which the claimant would have received but for the accident. This sum
(called the ‘multiplicand’) is then multiplied by a ‘multiplier) which is a figure some-
what less than the number of years for which the loss is likely to be suffered. The
typical starting point is the number of years for which the loss is likely to continue —
i.e.in a personal injury action until the claimant’s injuries cease to affect earnings or
the injured person dies or retires. This figure is then reduced partly because of ‘con-
tingencies’ (i.e. that the claimant might not have lived or worked so long or might
have lost earnings even if the accident had not occurred), and partly because the
claimant is going to receive not an income but a capital sum, which can be invested
to produce an income.> The multiplier is not the product of precise calculation but
of estimation in the light of the facts of the particular case and of other comparable
cases. In some cases where the calculation of damages for loss of earnings requires a
more than usual amount of speculation (e.g. if the claimant is a young child) the
court may not use the ‘multiplier method’ but may decide directly on a lump sum.
Methods of this kind can produce significant variations in the pattern of awards.
The Court of Appeal does what it can to iron out the grosser deviations from the
norm, but it will not interfere with awards unless they are much too high or much
too low; appeals are often dismissed with the comment that the damages were on the
high side or the low side, and that the members of the Court of Appeal would them-
selves have awarded more or less, but that the award was not so far from the norm
that the court should interfere. It may be necessary for the Court of Appeal to take
this line, for otherwise there would be an incentive to fight an appeal in every case
since there is always room for differences of opinion on matters of this kind. But this
does not mean the result is satisfactory to the individual litigants, who are bound to
feel aggrieved; nor for the public as a whole, whose faith in the administration of
even-handed justice may be shaken by such an appearance of chance in the system.

56 Where the parties enter a structured settlement, the lump sum will be further reduced to take
account of the tax advantage of a structured settlement to the claimant, and also to compensate
the insurer for the costs of setting up and administering the settlement.
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Where the action is a dependency action (i.e. it is brought under the Fatal
Accidents Act 1976) a similar process is followed, except that it is necessary first to
assess the extent of the dependency. In other words, if a person earning £30,000
a year is killed, and they spent £3,000 a year on themselves and the rest on support-
ing dependants, their dependency would be £27,000 per annum. This is the figure
that must then be multiplied by the ‘multiplier’. In a fatal case the starting point for
calculating the multiplier is the number of years the dependants would have been
supported by the deceased. Where there are several dependants — typically, a surviv-
ing spouse and children — the damages must be apportioned among the dependants.
In practice, the lion’s share of the award tends to be given to the spouse and relativ-
ely small shares to dependent children. This is because it is assumed that the spouse
will maintain the children and may therefore need the income from investment of
the lump sum (if not capital) for this purpose. It has, however, been objected that
if this is the justification, there is no reason why anything should be given to the
children at all.>” The social security system does not give grants or payments direct
to dependent children; the payments are made to the parent or person having the
care of the children, in the belief that most parents will spend the money on the
children’s maintenance.

In fatal cases, as we have seen, two types of action can be brought: a claim by
dependants under the Fatal Accidents Act 1976 and a survival action by the bene-
ficiaries of the deceased estate under the Law Reform (Miscellaneous Provisions)
Act 1934. In the great majority of cases, the beneficiaries will be the same persons as
the dependants. In practice, this means that the surviving dependants can both
inherit the deceased’s property under the will and any sums paid to the estate as
damages under the 1934 Act, and also recover damages for loss of support under the
Fatal Accidents Act 1976. In most cases, the damages awarded to the estate will be
small — mainly the deceased’s out-of-pocket expenses and lost earnings between the
accident and the death. The justification for allowing the dependants both to inherit
and recover damages for loss of support is that they would have benefited from the
inheritance sooner or later even if the deceased had not been tortiously killed.

It is worth noting that damages under the Fatal Accidents Act 1976 can include
compensation for the value of the household services of a person killed by tortious
conduct, even if those services were performed gratuitously and no money will be
expended to replace them. Thus a husband may obtain damages for the value of
his wife’s lost services;*® and similarly, a child whose mother is killed may obtain
damages for the value of her services.”® So even though they may not have been in
employment, the death of a person who runs a house and cares for children can give
rise to quite large claims for damages. It has been held that it is the carer’s services
which must be valued, excluding any element of emotional or loving support; but

57 H. Street, Principles of Damages (London, 1962), 152-3.
58 Regan v. Williamson [1976] 1 WLR 305.
59 Hayv. Hughes [1975] 1 All ER 257.
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on the other hand, account must be taken of the fact that the services of a family
member who looks after other family members may be available 24 hours a day to
the family.%

There has been a certain amount of discussion of how to value such household
services.’! Two possible measures suggest themselves: replacement cost (that is, the
cost of hiring someone to perform the services) and opportunity cost (that is, the
amount the carer could have earned in paid employment). Neither measure is
entirely satisfactory. In some respects a paid domestic helper can never replace a
family member. If the person who performed the services has been out of the work-
force for a long time, or is unskilled, the opportunity cost measure might not be
very useful and will, at all events, only establish a minimum value for the services.
The courts appear not to have adopted either measure as an invariable rule, but
rather seek to assess the ‘reasonable value of the services. In the absence of any
objective price-fixing mechanism, this approach is essentially arbitrary.

If the life expectancy of a tort victim is reduced by the injuries, damages may be
recovered for loss of earnings not only up to the date of expected death but also in
respect of the years when, but for the injuries, the claimant would have been alive and
earning (the ‘lost years’). Since, by definition, the claimant will have no personal
living expenses in the lost years, these are deducted from the award.®? The theoretical
justification for ‘lost years damages’ is the full compensation principle, but the main
function of the award is to provide support for dependants of the injured person after
death. For this reason, the estate of a deceased person cannot recover lost years
damages in an action under the 1934 Act — the dependants can recover for loss of
support under the Fatal Accidents Act 1976, and any non-dependent beneficiaries of
the estate do not need the award (this is sometimes put by saying that such an award
would provide a ‘windfall’ to non-dependent beneficiaries). So if the deceased had
no dependants, the damages payable to the estate will be limited to the losses suffered
by the deceased between the date of the accident and the death. Here the law recog-
nizes that commitment to the full compensation principle does potentially over-
compensate. But this recognition has so far only affected the rules governing fatal
cases. The living claimant can still recover substantial lost years damages even if there
are no dependants (although in such a case the amount deducted for living expenses
will be considerably higher than in the case where there are dependants); and a
claimant who has been severely and permanently disabled or even reduced to a per-
sistent vegetative state®® can recover full damages for loss of earnings for the rest of
their life even where there are no dependants, despite the fact that the injured person

60 Regan v. Williamson [1976] 1 WLR 305.

61 K.A. Clarke and A.I. Ogus, ‘What is a Wife Worth?’ (1978) 5 British J. of Law and Society 1;
N.K. Komesar, “Towards a General Theory of Personal Injury Loss’ (1974) 3 J. of Legal Studies 457;
EJ. Pottick, “Tort Damages for the Injured Homemaker: Opportunity Cost or Replacement Cost?’
(1978-9) 50 U. of Colorado LR 59.

62 Pickettv. British Rail Engineering Ltd [1980] AC 136.

63 See further 6.5.3.
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can make no use of the award personally (the cost of caring for the victim will con-
stitute a separate head of damages) and the award will eventually accrue as a wind-
fall to the non-dependent beneficiaries of the claimant’s estate.®

The full compensation principle is seen as a corollary of the basis of tort liabil-
ity — that the defendant is a ‘wrongdoer’ It is not based on any notion of the pur-
poses for which damages are being awarded. By contrast, the idea that an award can
constitute a ‘windfall’ to those who benefit from it is based on the idea that damages
serve the purpose of meeting financial needs. Both of these lines of reasoning are
present in the law, but the relationship between them is yet to be worked out con-
sistently. It seems undeniable that the purposive approach is much more in line with
modern ideas about the role of tort law in a mixed economy. As it is, tort law pro-
vides very generous financial benefits to a very few injured and disabled persons who
can prove fault. There is no justification for extending those benefits to persons who
have suffered no physical or financial loss as a result of the fault.

Finally, another important application of the full compensation principle de-
serves to be noted here. Only a minority of the population are earners, but many non-
earners engage in productive activity (most notably, housework and childcare) and
many earners (especially women) combine significant amounts of unpaid work with
paid work. As we have seen, compensation for the value of unpaid work may be avail-
able under the Fatal Accidents Act 1976 where the unpaid worker is killed. Where a
person’s ability to engage in unpaid work is impaired by non-fatal tortious injuries,
the law’s original answer was to give male spouses an action (called the ‘actio per quod
servitium amisit’) against the negligent person; but female spouses could not sue in
respect of the unpaid work of a male spouse. This inequality of treatment was based
on outmoded ideas of the relationship between men and women, and the action for
services was abolished in 1982.% Even before this happened the courts had allowed
unpaid domestic workers to recover damages for loss of the ability to perform
domestic tasks.% It does not have to be shown that anything will actually be spent on
hiring someone to perform the tasks, probably because it is thought that damages
ought to be awarded even if the family decides to cope with the situation by doing
more around the house themselves. After all, such damages are in the nature of an
award for loss of income, not an award for expenses (to be) incurred. The Australian
High Court has recently held, however, that while account can be taken of loss of
capacity to perform domestic tasks in assessing ‘general damages’ (effectively,
damages for non-pecuniary loss), such loss of capacity is not a separate head of
damages in its own right.” The practical effect of this decision will be to reduce
significantly the amount likely to be awarded on account of such loss.

64 Lim Poh Choov. Camden AHA [1980] AC 174.

65 Administration of Justice Act 1982, s. 2. This section also abolished the employer’s action for loss
of the services of an employee.

66 Dalyv. General Steam Navigation Ltd [1980] 3 All ER 696. Reaffirmed in Lowe v. Guise [2002] QB
1369.

67 CSR Ltdv. Eddy [2005] HCA 64.
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6.2.3 Medical and other expenses

Since accident and emergency services are only available through the NHS,
most victims of personal injury obtain their initial medical treatment free of
charge;®® and no damages can be recovered for medical expenses if no expenses
have in fact been incurred. Damages would be recoverable in respect of NHS ser-
vices (such as dentistry) for which charges may be made. People are, of course,
entitled to seek private medical treatment if they wish, and if they incur expense
in doing so, the expense is recoverable as an item of damages in a tort action if it
was reasonably incurred — and it is provided by statute that it is not unreason-
able to ‘go private’ just because precisely the same treatment is available free in
an NHS institution.®® Before the trial or a settlement is concluded, a claimant
cannot normally be sure that the defendant will be liable. If the claimant knew
that the defendant’s insurers would accept liability, they might be tempted to go
private. Otherwise, claimants might be wary of incurring the expense of private
treatment unless they had medical insurance. A survey of more than 600 suc-
cessful tort claimants found that a significant minority had opted for some
private medical treatment, but that very few received only private treatment. In
a majority of cases, only some of the cost of this treatment was covered by insur-
ance or damages received. Various reasons were given for going private: because
the service was quicker, or better than, or not available, through the NHS; or (in
more than a third of cases), in order to have an examination necessary for the
claim.”

In some cases — relatively few in number —a claimant may be so severely disabled
or incapacitated that medical and nursing treatment may be required indefinitely,
or indeed for the rest of the injured person’s life. In these cases the claimant is entit-
led to damages for private treatment, for example, to employ a private nurse at
home, or to enable them to reside permanently in a private nursing home or insti-
tution. Even if such facilities are made available by the NHS, the claimant is enti-
tled to go private.”! Yet once the damages are paid over, there is no obligation to
spend them on private care; it is open to the claimant to find a place in a public hos-
pital or institution which levies no charges’ and use the money for some totally
different purpose. The court may reduce the damages if it feels convinced that the
claimant will spend substantial periods in a free state institution, for example,
where other suitable facilities simply do not exist.

68 All ninety of the cases studied in the Harris survey obtained free medical treatment under the
NHS: Harris 1984 Survey, 240-2.

69 Law Reform (Personal Injuries) Act 1948, s. 2(4).

70 How Much is Enough?, 46-8.

71 The position is different in relation to residential care services provided by local authorities:
Sowden v. Lodge [2005] 1 WLR 2129.

72 Although local authorities have statutory power to charge for residential care services, tort
damages are not available to meet such charges. This means that the cost of such care cannot be
recovered in a tort action: Sowden v. Lodge [2005] 1 WLR 2129.
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It is not at all obvious why, sixty years after the beginning of the NHS, we should
continue to subsidize those who seek private treatment in the way that the tort
system does. Why should persons with a tort claim enjoy private treatment at the
expense of the large proportion of the population who pay or contribute to liability
insurance premiums, when others desiring private hospital or nursing care must pay
for it themselves by taking out health insurance? It seems difficult to justify the
present position, and the Pearson Commission proposed that in future the expenses
of private medical treatment should only be recoverable if it was reasonable on
medical grounds for the patient to have private treatment.”> However, given the
ever-increasing pressure of demand on the NHS, such a proposal is perhaps unlikely
to be attractive to politicians. Indeed, in 1999 the Law Commission recommended
against changing the law in this respect.”* On the other hand, the Chief Medical
Officer has recently recommended that the rule not apply to medical negligence
claims against the NHS, and that the treatment needs of successful claimants should
be met by a ‘care package’ provided by the NHS.”

Other out-of-pocket expenses incurred as a result of an accident are recoverable
in the same way as medical expenses; for example, the cost of fares to attend an out-
patient department at a hospital, the cost of special medical appliances, or indeed
expenses that have nothing to do with medical costs, such as the cost of doing
repairs around the house which the claimant is no longer able to do personally, or
the cost of alterations to a house necessitated by a permanent disability. The sums
awarded for such losses are a significant item in some awards.

Finally, we should note that a claimant may recover damages representing the value
of nursing or domestic services provided gratuitously by friends or family members.”
Normally, tort compensation is given for losses suffered or expenses incurred, but in
this case the injured person incurs no expense (indeed, they receive a benefit) because
the services are provided for nothing. So the courts say that the compensation is given
on account of the fact that the tort has created a need for services. In reality, the loss is
suffered by the carer, but the law does not allow the carer to sue in their own name.
Instead, the claimant holds the damages ‘on trust’ for the carer which means, in effect,
that they must be paid over to the carer. The justification for awarding such damages
is that if the injured person chose to employ a professional carer instead of relying on
a friend or relative, the cost of doing so could be recovered. Indeed, a common

73 Pearson Report, vol. 1, paras. 339-42.

74 Law Com. No. 262, Damages for Personal Injury: Medical, Nursing and Other Expenses, Collateral
Benefits, 3.1-3.18.

75 Department of Health, Making Amends: A Consultation Paper Setting out Proposals for Reforming
the Approach to Clinical Negligence in the NHS (2003), 127-8. In November 2005 the NHS Redress
Bill was introduced into Parliament. The Bill enables the establishment of a special scheme for
dealing with medical negligence claims against the NHS; but it does not directly deal with the issue
of damages for private medical treatment. However, a person who accepts an offer of compensa-
tion under the scheme will normally not be able to bring a tort claim and so will, effectively, be
unable to recover damages for private medical treatment.

76 Donnelly v. Joyce [1974] QB 454; Giambrone v. JMC Holidays Ltd (No. 2) [2004] 2 All ER 891.
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measure of damages in this context is the reasonable market cost of services equiva-
lent to those provided by the carer; but if the carer has given up paid employment to
look after the claimant, the wages foregone may set the amount of the award.

Such damages may not be awarded in cases where the carer is the defendant.”
There are two somewhat conflicting arguments for this restriction. One is that if
D performs the services and then has to pay damages representing their value,
D effectively bears the cost of the services twice. The other is that since the claim-
ant holds the damages on trust for D, the odd result is that the tortfeasor receives
damages in respect of the tort. The issues that arise here throw light on the rela-
tionship between the principles of personal responsibility which underlie the rules
of tort liability and the impact on those rules of widespread liability insurance.
On the one hand, it seems contrary to the very basis of tort law effectively to com-
pensate a tortfeasor for loss suffered by the tortfeasor as a result of the tort, whether
or not D is insured against the loss. On the other hand, if D is insured against lia-
bility, D will not personally pay any damages awarded to C; and it may seem hard
not to tap into that insurance to recompense D for their generosity. Perhaps the
strongest pragmatic reason to allow recovery is so as not to discourage provision of
care by family members in preference to professional carers where this is felt to be
more appropriate. For such reasons, the Law Commission has recommended leg-
islation allowing damages to be awarded in respect of care gratuitously provided
by the defendant.”®

6.3  Full compensation for lost ‘earnings’: is it justified?

Apart from the issue of ‘windfalls, which was mentioned in the previous section,
there are two problems which deserve detailed examination. The first is this: why
should accident victims be compensated for the same type of injury on a scale that
varies according to their previous level of earnings?” If two people suffer identical
permanent disabilities, but one was formerly earning £20,000 a year and the other
was earning £40,000 a year, what justification is there for compensating the latter at
a higher rate than the former? Or, still more striking perhaps, if these two people are
killed in similar accidents, what justification is there for compensating their depen-
dants at different rates? This we might call the problem of the earnings-related prin-
ciple. The second question is whether it is sensible or desirable to attempt to replace
every penny of lost income rather than some proportion of it. This we might call the
problem of the hundred-per cent principle.

77 Huntv. Severs [1994] 2 AC 350.

78 Law Com. No. 262, 3.67-3.76.

79 In the case of non-earners the question is slightly different: why should the damages awarded be
assessed according to the earnings of a person doing for gain what the injured person was doing
gratuitously?
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6.3.1 The earnings-related principle

The main advantage of earnings-related benefits over flat-rate benefits is that they
enable accident victims to maintain an approximation to their former standard of
living. To people who have long-term commitments such as mortgages, hire-
purchase instalments and so forth, real hardship can be caused by a sudden and
substantial drop in income. Moreover, flat-rate benefits have the disadvantage that
a single figure has to be selected for all earners, and it is almost inevitable that a low
figure will be inadequate for many to maintain their commitments, while a higher
figure will result in over-compensation for lower earners. Nevertheless, there are
real problems of equity in supporting the earnings-related principle, and these
require some consideration.

The social security system, as we shall see more fully later, is largely based on a flat-
rate principle, though there are some earnings-related benefits. But it is important to
observe that earnings-related benefits are only payable on a contributory or insur-
ance principle. In general, benefits are the same for all. Whatever obligations may rest
on the State to see that its citizens do not want for the necessities of life, or even to
see that they have a reasonable standard of living, it is not obvious that the State owes
any obligation to maintain disabled persons (or the dependants of deceased persons)
for the rest of their lives at the standard of living which they had previously enjoyed —
at any rate, it is not obvious that this is equitable regardless of how the compensation
is paid for. In a competitive and partly market-oriented society the £40,000 a year
person receives, while working, a higher salary than the £20,000 a year person, pre-
sumably because the former is thought to provide more valuable services than the
latter. Once this person has ceased to work, this justification is no longer open. It is
not easy to justify a system under which many taxpayers would have to support a
non-working disabled person, or the dependants of a deceased person, at a standard
of living higher than their own. The only way in which this could be supported would
be by arguing that the higher income taxes paid by the wealthier person while
working justify a right to greater compensation when unable to work. This argument
proved acceptable in New Zealand;*® but in Britain it has generally been thought that
the mere fact that income taxes are progressive would not justify the payment of
earnings-related benefits out of general taxation. For one thing, indirect taxes (which
represent a significant proportion of total tax revenues) are not progressive. On the
contrary, they may be said to be ‘regressive’ because they tend to consume a greater
proportion of a person’s income the lower that income is.

On the other hand, there is no objection to paying some or even full compensa-
tion for lost earnings on an insurance principle; that is, in accordance with prem-
iums actually paid. If a person earning £30,000 a year chooses to spend a substantial

80 Where the Accident Compensation Act provides for compensation of 80% of lost earnings up to
amaximum set at a high level, while not exacting any earnings-related contributions except from
the self-employed.
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part of that income on life insurance so that their dependants may enjoy the same
standard of living after they die as before, the person is free to do so; and the same
is true if that person takes out insurance against the risk of disability or chronic
disease. In practice we know that insurance against the risk of serious disease or
accident is not very common even among the relatively well-to-do, and is certainly
very rare among poorer people. This partly explains the fact that statutory sick pay
(a social security benefit) used to be moderately earnings-related; and that there is
an earnings-related supplement to long-term incapacity benefit (although this is
being phased out).®! However, such earnings-related social security benefits were
never financed out of general taxes, but out of earnings-related National Insurance
contributions (according to what might be called ‘the contributory principle’). The
person who earned more got larger benefits only as a result of paying higher
National Insurance contributions. There was no question of the taxpayer paying for
earnings-related benefits.

When we turn to the tort system, however, things are very different. Here we
find the only systematic method of compensation which pays (what are in effect)
earnings-related benefits without earnings-related contributions. How did this
come about? The answer is that the tort system operates, in practice, in conjunc-
tion with liability insurance and not first-party insurance. A system of liability
insurance cannot adjust its premiums according to the income of those to whom
compensation will be payable, because at the time the premiums are fixed nobody
knows to whom compensation may become payable under the policy. If we look,
for instance, at the road accident field we find that the liability insurance premium
is adjusted according to the risk presented by the insured, the only person that the
insurance company knows anything about. If the insured is a high-risk driver (e.g.
a young male), driving a high-risk car (e.g. a sports car), living in a high-risk area
(such as London), they pay higher premiums. But the premiums will not be
adjusted according to the income of the insured because compensation will never
be payable to the insured for loss of income under the policy;3 indeed, the insured
is the one person in the world whose income is irrelevant to the risk undertaken by
the insurance company. The person whose income is relevant is the person who
may be run over and injured or killed by the insured; and that person is, of course,
not identifiable when the insurance is taken out.

On the other hand, since the law does at present provide earnings-related com-
pensation, insurance companies have to consider the likely amounts payable under
the policy and adjust the premiums accordingly. In other words, the more compen-
sation that is paid for lost earnings, the higher insurance premiums must go, but the
incidence is spread among all insured persons and is not borne rateably according
to the incomes of those to whom compensation will eventually be paid. If all motor

81 See 12.4.3.
82 Comprehensive policies often provide for some accident payment to the insured, but this usually
takes the form of a flat-rate benefit unrelated to the insured’s income.
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insurance premiums (for personal injury) are thought of as an insurance pool, it can
be seen that higher-income groups draw much more out of the pool, but do not pay
correspondingly more into the pool. Our £40,000 a year person and our £20,000
a year person will pay the same premium if they present the same type of accident
risk; while if they are the victims of accidents, the former will receive much more
compensation in the form of lost earnings than the latter. In addition, of course, a
pedestrian stands to gain while not contributing anything at all to the insurance
fund. The tort system provides a stark contrast with other compensation systems in
this respect. Another consequence of the earnings-related principle is that a spouse
or civil partner who was wholly dependent on the other spouse’s or partner’s earn-
ings is entitled to be maintained for the rest of their life at a standard of living
scarcely below that which was enjoyed while the spouse was alive.®’ Even if the sur-
viving spouse or partner is young, childless and well qualified to work, they need not
do so; and if they do, this will probably be ignored in assessing damages.®* There
seems no reason why a young person should be maintained for the rest of their life
by an award of damages (paid by society in one way or another) simply because their
spouse or partner was killed through someone’s fault. It is surely not right that the
law should reward idleness and discourage gainful activity in this way.

In other areas of the law the position is quite otherwise. For example, a young
childless wife separated (or divorced) from her husband cannot obtain mainten-
ance from him without taking account of her own earning capacity, even where
he was the ‘guilty’ party.® The National Insurance system generally gives no pension
to a bereaved spouse or civil partner with no dependent children unless over 45 at
the date of bereavement: if younger, the bereaved person is expected to earn their
own living.

A very different criticism of the earnings-related principle (which is, to some
extent, at odds with what has been said so far) is that the principle (even if linked with
the insurance principle) entrenches existing inequalities in our society. For example,
it creates a preference in favour of earners as against non-earners; in favour of higher
earners as against lower earners; in favour of men as against women (because on
average, women earn less than men); in favour of the ethnic majority as against ethnic
minorities (because, on average, members of ethnic minorities earn less than
members of the ethnic majority).% It might be replied that even if one accepts that
such inequalities ought to be eliminated from society,* it is not the job of tort law to
do this. However, this reply has force only if we assume what we are setting out to

83 It is immaterial that the surviving spouse may have a substantial personal fortune, unless it was
used to support the spouse: Shiels v. Cruickshank [1953] 1 WLR 533.

84 6.1.2.

85 See Domestic Proceedings and Magistrates’ Courts Act 1978, s. 3(2). Despite para. (2)(g), conduct
is relevant only in exceptional cases: PM. Bromley and N.V. Lowe, Bromley’s Family Law, 9th edn
(London, 1998), 762.

86 R.L. Abel, ‘€s of Cure, Ounces of Prevention’ (1985) 73 California LR 1003.

87 Itis clearly accepted, and indeed required by law, that women should be paid the same as men for
work of equal value.
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prove, namely the validity of the earnings-related principle. This principle is not an
intrinsic feature of tort law; its adoption was the result of judicial choice. It is now far
too deeply entrenched in the law for the courts to remove it, but there is no logical
reason why tort compensation has to be earnings-related. We could choose some
other principle, if we wished, which better reflected the fact that people with similar
disabilities have similar financial needs, and the judgment (if it be accepted) that the
law should seek to lessen rather than entrench certain social inequalities.

6.3.2 The hundred-per cent principle

There has never been any question but that tort damages for lost earnings are
designed to represent the full amount of the loss. Yet most other compensation
systems, especially social security systems (and in other countries, workers’ com-
pensation laws) generally reject the hundred-per cent principle. Our own social
security system generally pays benefits well below the full amount of lost earnings.
Similarly, the New Zealand Accident Compensation Act provides for benefits of
80% of lost earnings; and the Australian Committee of Inquiry recommended
benefits equal to 85% of lost earnings.®® Moreover, in most compensation systems
there are minimum loss qualifications. For instance, no social security benefits are
payable in this country for the first 3 days’ loss of earnings; and the smallest award
available under the Criminal Injuries Compensation Scheme is £1,000.

There are two main reasons for rejecting the hundred-per cent principle. One
is the cost involved, particularly at the lower end. Large sums can be saved by elimin-
ating entitlement to benefits for the first few days of illness or by refusing compen-
sation for losses below a certain amount. There is no doubt that the hundred-per cent
principle, as applied in tort law today, is one of the principal factors leading to over-
compensation for minor injuries, and under-compensation for more serious cases.®
The Pearson Commission proposed that social security benefits should be fully offset
against damages for lost earnings;”® but when a scheme for recovery of social secu-
rity benefits from tort claimants was introduced in 1989, claims worth less than
£2,500 were exempted from its operation. The scheme was amended in 1997 to cover
all awards of compensation for personal injuries (but not death).’! In practice, this
reform may discourage tort claims in many minor cases. On the other hand, social
security benefits are not set off against damages for non-pecuniary loss, which rep-
resent a disproportionately large part of many small awards.

The Pearson Commission also proposed the elimination of claims for non-
pecuniary loss suffered in the first 3 months after the accident. If implemented, this
proposal would have a very significant effect because it appears that damages for
non-pecuniary loss represent a much greater proportion of the damages paid in

88 Australian Committee Report, para. 343.
89 See further 10.6.

90 Pearson Report, vol. 1, paras. 467-76.

91 For details see 15.4.5.
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minor cases than in serious cases. Unfortunately, there seems no prospect of this
change being implemented in the foreseeable future. By contrast, statutory thres-
holds (and ceilings) on damages for non-pecuniary loss have been introduced in
most Australian jurisdictions in recent years.

The second ground for doubting the wisdom of the hundred-per cent principle
is its potentially negative effect on the injured person’s incentive to resume work
(whether paid or unpaid). In general, it seems desirable that injury victims should
be encouraged to become as active as possible as soon as possible. It is true that
this problem is not as great in a lump-sum system as it would be under a regime of
periodical payments, where resumption of paid employment may lead to a reduc-
tion of the compensation payments: once paid, lump-sum damages cannot be
taken away. But so long as the claim remains unresolved (either by a court judg-
ment or settlement out of court), the injured person has an incentive to exaggerate
their incapacity for work, knowing that if their claim is successful, they will be com-
pensated for lost earnings up to the date the claim is resolved and perhaps into the
future. The law attempts to address this problem by requiring the injured person to
‘mitigate’ the loss (by e.g. returning to work as soon as possible) and by refusing
damages for any period during which the claimant ought reasonably to have
worked. But this solution depends on being able to distinguish effectively between
the ‘malingerer’ and the person genuinely incapable of work.

Even if the doubtful assertion, that the hundred-per cent principle is a corollary
of the fault principle, is accepted, there are good reasons for rejecting it which are
given effect to in both the main compensation systems other than tort law. It is
difficult to see why (e.g.) tort victims should not forego lost earnings for the first
3 days, as social security beneficiaries are required to do; or why there should not
be a lower limit on tort damages of £1,000, as there is on compensation under the
Criminal Injuries Compensation Scheme. It is ironical, to say the least, that in an
era when personal initiative and individual self-reliance are the common currency
of political discourse, the tort system should continue to adhere to a principle
which, in other contexts, is seen as inimical to these ideals.

6.4 Full compensation: the commitment in practice

Assuming, for the sake of argument, that the principle of full compensation is a
desirable one for tort law to pursue, the question remains of how well that princi-
ple is implemented in practice. Forty years ago it was said that ‘grave injustice
follows from the present practice of the judges in assessing future financial losses’”?
Two common, related criticisms of the practical operation of the full-compensa-
tion principle that have been made over the years deserve attention. First, it has
been said that that awards are too greatly reduced to take account of ‘contingencies’,
i.e. the possibility that even if the claimant had not been injured, the income lost

92 JUSTICE, Report on Trial of Motor Accident Cases (London, 1966), 30.
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would not have been earned because of illness, or unemployment or being involved
in another accident. Secondly, it has often been argued that too little use is made of
actuarial evidence in calculating the multiplier (the assumption being that if they
made more use of actuarial evidence, the discount for contingencies would be
smaller and, conversely, damages awards would be higher).”® Actuarial evidence is
statistical evidence about matters such as life expectancy, disease, unemployment
rates and so on, which takes account of factors such as age, sex, place of residence
and occupation. Traditionally, actuarial tables, as such, were inadmissible as evi-
dence because they were ‘hearsay’. Actuarial evidence could only be introduced by
calling an actuary as an expert witness. Courts were very unwilling to do this for
fear of unduly increasing the length and expense of trials. Another objection to the
use of actuarial evidence was that, being statistical, it does not take account of the
peculiar circumstances of the individual claimant.** However, this objection is mis-
placed. On the one hand, the use of actuarial tables to deal with certain contingen-
cies (such as life expectancy) would not prevent the court also taking account of
particular aspects of the claimant’s situation in calculating the multiplier. On the
other hand, the contrast between statistical evidence and the individual’s personal
circumstances is misleading because it assumes that when a court speculates on
what the future will hold for a particular claimant, it can in a meaningful sense
predict that person’s future. In reality, the courts’ predictions are based on a sort of
non-statistical averaging based on the judge’s knowledge and experience of what in
fact happens to people in general and to persons like the claimant in particular. The
difference between speculation based on actuarial evidence and speculation about
the claimant in particular is that the former is based on sound scientific method-
ology whereas the latter is not.

In 1973 the Law Commission recommended the publication of actuarial mor-
tality tables suitable for use in personal injury and fatal accident actions,” and these
(often referred to as the ‘Ogden tables’)® first appeared in 1984.°” However, it was
not until the enactment of s. 10 of the Civil Evidence Act 1995 that these tables
could be used without having to call an actuary as an expert witness to ‘prove’ them.
In 1994 revised Ogden tables were published, dealing with matters such as illness
and unemployment as well as mortality. The third edition, published in 1998,
incorporated certain other variables not previously taken into account, such as the
injured person’s place of residence.

Use of the Ogden tables is not mandatory, and even the revised Ogden tables do
not cover all of the contingencies that may be relevant in personal injury actions.

93 This was on ground on which liability insurers resisted increased use of actuarial evidence. But
the claim that awards tend to be higher when such evidence is admitted has not been rigorously
tested.

94 E.g. Huntv. Severs [1994] AC 350, 365 per Lord Bridge.

95 Law Com. No. 56, Personal Injury Litigation — Assessment of Damages (1973), para. 230.

96 After Sir Michael Ogden, the chair of the working party that developed the tables.

97 The tables are now in their 5th edition. See P. Barrie, Personal Injury Law: Liability, Compensation
and Procedure, 2nd edn (Oxford, 2005), ch. 23.
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But while it is still open to a court to depart from the tables to take account of
matters they do not deal with, failure to apply them in relation to matters they do
cover is likely to be overturned on appeal.’®

Apart from the adjustment for contingencies, another factor critical to the prac-
tical operation of the full-compensation principle is the so-called ‘discount rate’. The
assumption on which lump-sum damages are calculated is that the recipient will
invest the damages and meet future losses out of a combination of capital and inter-
est. The discount rate is the rate of interest which, it is assumed, the recipient will
be able to earn, after tax, by investing the lump sum. Commercial interest rates have
two components: an allowance for expected future inflation and a rate of return on
the investment. The discount rate relates to the latter component, called the ‘real rate
of return’ on the investment.” So, for instance, if the inflation rate is expected to be
3%, an interest rate of 6% would yield a real return, before tax, of 3%. For many years,
the discount rate used in calculating damages was 4—5%. This came to be considered
unrealistically high; and in 1998 the House of Lords held that 3% was appropriate.!%
In 2002, the Lord Chancellor exercised a statutory power to set the rate, and reduced
it to 2.5%. The reduction reflects a desire to enable recipients of damages to favour
security over high income by investing in Index-Linked Government Stock (ILGS),
thus protecting the capital from the effect of inflation. It was estimated that this 0.5%
reduction of the rate would increase the cost of the personal injury compensation
system by around £169 million annually.!! The discount rate fixed by the Lord
Chancellor is not binding on the courts. But it has been held that a court would be
justified in adopting a different rate only in rare circumstances not contemplated by
the published reasons!?* for the chosen rate.!%

Despite the increasingly actuarial approach to assessment of damages and
reduction of the discount rate, there is some reason to think that judicial practices
generally, and use of the Ogden tables in particular, may result in awards of
significantly less than full compensation, especially in more serious cases involv-
ing long-term future loss of income. Recent research compared assessment
methods adopted by English courts with those followed by US courts.!® It was

98 Wellsv. Wells [1999] 1 AC 345, 378-9 per Lord Lloyd.

99 Mallettv. McMonagle [1970] AC 168; Mitchell v. Mulholland [1971] AC 666; Cookson v. Knowles
[1979] AC 556. For this reason, the common criticism that courts ignored the ravages of inflation
in assessing damages was unfounded.

100 Wellsv. Wells [1998] 3 WLR 329.

101 Department for Constitutional Affairs, ‘Damages Act 1996: Analysis of the Impact of the
Prescribed Discount Rate of 2.5%’ (March 2002).

102 Department for Constitutional Affairs, ‘Setting the Discount Rate: Lord Chancellor’s Reasons’
(27 July 2001).

103 Warrinerv. Warriner [2002] 1 WLR 1703. However, it may be that, assuming investment in ILGS
and allowing for tax, even 2.5% may be too high.

104 R.Lewis et al., ‘Court Awards of Damages for Loss of Future Earnings: An Empirical Study and
an Alternative Method of Calculation’ (2002) J. of Law and Society 406. See also R. Lewis et al.,
‘Loss of Earnings Following Personal Injury: Do the Courts Adequately Compensate Injured
Parties?’ (2003) 113 The Economic Journal F568.
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found that US awards are, on the whole, significantly greater in relative terms than
English awards. Two main explanations are given. One is that English courts
underestimate the extent to which people’s earnings tend to increase over the
course of their career. The other is that English courts underestimate the negative
impact of disability on people’s employment prospects and the amount of time
they are likely to be unemployed in the course of their working life. It is worth
noting that such problems will arise under the periodical payments regime dis-
cussed above as well as under the lump-sum (and associated structured-settle-
ment) system. If, for instance, a court, in making a periodical-payment order in
respect of future loss of earnings, underestimates the amount of time the recipi-
ent is likely to be unemployed, there will be no way of fixing this later on. It is true
that periodical-payment orders may be varied in certain circumstances; but the
only ground of variation is a significant change in the recipient’s physical or
mental condition.

There may also be problems with the adequacy of awards for long-term future
medical expenses and the cost of care. A striking example was given in 1974 by the
Australian Committee of Inquiry into the National Rehabilitation and Compen-
sation Scheme.'% In Thurston v. Todd'"% a young woman of 15 suffered very severe
injuries in a motor accident, as a result of which she was rendered a quadriplegic.
The accident occurred in 1963. In 1965 she was awarded damages just short of
£120,000, which was an exceptionally high award at that time. Over £50,000 of this
sum was intended to cover the cost of future nursing services and medical expenses,
on the assumption of a weekly cost of some £70. By 1973 the actual cost of these
services had risen so much that the income from the entire award of damages
(which had all been prudently invested) was inadequate to pay for the nursing
expenses alone — despite the mother’s unpaid services for some 7 hours each day.
Nursing costs alone had nearly doubled in the 9 years since the damages were
awarded. Part of the explanation of such outcomes (in Britain, at least) may be that
since the end of the Second World War the rate of increase of average earnings has
been much greater than the rate of (price) inflation. In other words, the standard
of living of those in work has, in general, improved. However, as the research dis-
cussed in the previous paragraph suggests, English courts may not make sufficient
allowance for improvements in the standard of living; or, putting it another way,
for increases in earnings over and above increases in the cost of living. To the extent,
therefore, that the income from a damages award has to be used to buy services
(usually nursing and medical services), it may well prove inadequate if the cost of
these services increases more than the rate of inflation as reflected in market inter-
est rates. This problem is not solved by assuming investment in ILGS because they
are linked to increases in the cost of living (as measured by the retail price index),

105 Australian Committee Report, paras. 149-50.
106 (1966-7) 84 WN (NSW) (Pt 1) 231.
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not to increases in wages. Furthermore, it has been expressly held that it is not per-
missible for a court to increase the multiplicand (6.2.2) to make allowance for
expected future increases in the cost of care over and above increases in the retail
price index.!?

Another reason why damages awards may turn out to be inadequate is that
although the law assumes that the investment of the lump sum will be risk-free and
index-linked, the recipient (as we have already noted) is not required to invest in this
way but may do what they want with their damages, even if that be investing them
in a highly risky way or even squandering them. In fact, research suggests that most
recipients of large damages awards typically follow their own self-interest and use
the money wisely.!® Even so, there is a significant public interest that people who
suffer long-term disabilities as a result of torts be adequately provided for. In this
light, it would surely not be an undue interference with their freedom for the law to
lay down guidelines about the investment and management of large lump-sum
damages awards designed to provide support and care for the future.

Certainly the fact that lump-sum awards may in some cases turn out to be inad-
equate to produce as much income as has been lost should not lead us to conclude
that it would be right to raise the level of such awards even more. In the first place,
in cases where the injured person has suffered large earning losses, substantial
awards are also made for pain and suffering and other intangible losses mentioned
below. It is possible to take the view that these are as irrational or excessive as awards
for lost earnings are inadequate, and that the one therefore helps to balance the
other, although the House of Lords has not shown itself sympathetic to such an
approach. Nor does the argument apply to dependency actions where (apart from
damages for bereavement) no award for pain and suffering and such like will be
available to augment the award for lost financial support; and it is possibly in such
cases that awards appear most inadequate.'” But even here, there are often coun-
tervailing considerations — for example, the fact that life insurance and other
benefits (such as social security) received by the dependants as a result of the death
are ignored in the assessment of damages.

Secondly, there is a great deal of ‘double compensation’. We shall look into the full
extent of this problem later,!!® but here it must be noted that many losses are com-
pensated in full or in part more than once. Fourthly, the question of priorities, which
we have stressed so often, must not be forgotten. If more money is to be pumped into
the tort system, the effect will be to increase the comparatively generous provision
already made for victims of fault-caused injuries who are fortunate enough to collect
tort damages while doing nothing for the great mass of the disabled population.

107 Cookev. United Bristol Healthcare NHS Trust [2004] 1 WLR 251.

108 See 6.1.4.

109 A.E. Conard and others, Automobile Accident Costs and Payments (Ann Arbor, 1964), 179; A.M.
Linden, Report of the Osgoode Hall Study on Compensation for Victims of Automobile Accidents
(Toronto, 1965) (Osgoode Hall Study), ch. 4, 25-6.

110 Ch. 15.
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6.5 Intangible losses

6.5.1 Assessing intangible losses

So far we have been considering damages for financial loss. In personal injury
actions the law also awards damages for certain intangible losses’ Damages for pain,
suffering, discomfort, humiliation, indignity and embarrassment are awarded
under the head of ‘pain and suffering. Damages may also be awarded for loss of
the ability to do things and to enjoy life in a way possible before the accident; these
are usually referred to as damages for ‘loss of amenities’ or ‘loss of faculty’. These two
types of injury may merge as, for instance, where an injured person has suffered a
loss of sexual potency, or is so badly injured as to impair the prospect of marriage.'!!
The two kinds of damages may both be recoverable since loss of faculty may be
accompanied by pain and suffering; but it is possible to have loss of faculty without
any pain or mental distress at all, as in the case of someone who is rendered perma-
nently unconscious or is incapable of appreciating their situation. It is also possible
to have pain and suffering with no physical or mental disability or loss of faculty.
But in most serious cases the two go together. Loss of limbs, paralysis, blindness or
deafness, and so on, are unlikely to be inflicted without considerable pain and
suffering; and significant pain and suffering is likely to be accompanied by some loss
of faculty. Damages for pain, suffering and loss of amenities are usually referred to
collectively as damages for ‘non-pecuniary loss..

In fatal cases, until 1981, a small fixed amount could be recovered by the estate
of the deceased person to compensate for their ‘loss of expectation of life’. Now, an
amount of £10,000 is recoverable by the claimants in a claim under the Fatal
Accidents Act 1976 to compensate them collectively for their bereavement. As we
have seen, they can also recover for loss of support in money and money’s worth
formerly provided by the deceased. But nothing can be recovered for the loss of the
deceased’s life as such.

The calculation of damages for non-pecuniary loss has an air of unreality about
it. Something that cannot be measured in money is ‘lost, and the compensation
principle requires some monetary value to be placed on it. There appears to be no
objective way of working out any relationship between the value of money — what
it will buy — and damages awarded for pain, suffering and loss of amenities. All such
damages awards could be multiplied or divided by two overnight and they would
be just as defensible or indefensible as they are today.!

Itis not only lawyers who are concerned with putting monetary values on intan-
gibles. There is a large economic literature dealing with the valuation of ‘life’.
Economists normally value things by looking for a ‘market price’; but there is, of
course, no market in human lives. So they need to find alternative indications of

111 Moriarty v. McCarthy [1978] 1 WLR 155.
112 For an analysis of the conceptual basis of such awards see A.I. Ogus, ‘Damages for Lost Amenities:
For a Foot, a Feeling or a Function?’ (1972) 35 Modern LR 1.
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how much value people put on their lives as such — the ‘hedonic’ value of life, we
might say.'’> The most common method for doing this to gather evidence about
how much people are willing to pay to reduce the risk of death from various causes.
So, for example, economists look at wage differentials between more and less
risky jobs, and at price differentials between more and less safe products. One
problem with this approach is that the amount a person is willing to pay will
depend to some extent on how much money they have. This is because what econ-
omists call ‘the marginal utility of money’ is greater for a poor person than for a
rich person: other things being equal, a rich person is likely to be willing to pay
more for any particular commodity than a poor person simply because they have
more money to spend. We would not want to conclude from this fact that the life
of arich person is worth more than that of a poor person. It is sometimes suggested
that this problem can be solved by asking not how much a person would be willing
to pay to avoid a risk of death, but how much they would be willing to accept to
incur a risk of death. However, because of the marginal utility of money, a poor
person is just as likely to be more prepared to accept less than a rich person as to
pay less. However, the impact of ability to pay is not quite as serious as it might at
first appear. This is because willingness-to-pay research typically deals with very
small risks. The question is not how much a person would be willing to pay to avoid
certain (or even a high probability of) death, but how much they would be willing
to pay to avoid a small risk of death. So, for example, suppose that 10,000 people
are asked how much they would be willing to pay to avoid a one in 10,000 risk of
death. If each were willing to pay £300, this would suggest that each valued their life
at £3 million. Many more people could afford £300 than £3,000,000, and so the
significance of wealth is reduced — but not, of course, eliminated. Moreover, there
are many other problems associated with research of this type arising, for instance,
from the fact that people vary in their attitude to risk — some people enjoy risk-
taking whereas others are very cautious.!!*

This willingness-to-pay approach to valuing life is most commonly used in con-
nection with cost-benefit analyses designed to support decisions about how much
to spend, for instance, on road safety measures''® or on reducing pollution hazards
or workplace risks. The other use to which this method might be put is the assess-
ment of compensation. However, we have noted that English law does not provide
compensation for loss of life as such. To the extent that a legal value is put on life,
the approach used is what economists call the ‘human capital’ method. This means

113 Or, in other words, the value of life’s pleasures.

114 For a quite accessible overview of this sort of research see W.K. Viscusi, “The Value of Life in Legal
Contexts: Survey and Critique’ (2000) 2 American Law and Economics Review 195.

115 See e.g. R. Elvik, ‘Cost-Benefit Analysis of Road Safety Measures: Applicability and Controversies’
(2001) 33 Accident Analysis and Prevention 9. In Britain, the willingness-to-pay method is the
starting point of assessing the ‘costs’ of road accidents, but other things are also taken into
account, such as police costs and lost output: Department for Transport, Highways Economics
Note No. 1, 2003: Valuation of the Benefits of Prevention of Road Accidents and Casualties. See also
M.W. Jones-Lee, ‘The Value of Transport Safety’ (1990) 6 Oxford Review of Economic Policy 39.
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that in a fatal accident claim, the deceased’s life is valued in terms of the loss
inflicted by the death on the deceased’s dependants. But the law does not, for
instance, take into account loss, resulting from the death, to society generally or to
individuals who do not fall within the class of eligible claimants. Some economists
think that the willingness-to-pay method of valuing life is appropriate for deciding
how much to spend on preventing death, but not for the compensatory purposes
of tort law.!1¢ Other writers, who argue that the function of tort law is not (only) to
compensate for harm caused but also to prevent the occurrence of harm, argue that
the willingness-to-pay approach has a role to play in tort law.”

At all events, this type of research is of relatively little use in assessing damages
for non-pecuniary loss because what it values are whole lives, whereas it is (only)
for non-fatal injuries that the law provides compensation for intangible loss. Just
as there is no market in human lives, so there is no market in pain or lost limbs.!!®
In principle, there is no reason why the willingness-to-pay approach should not
be applied to non-fatal injuries; but in practice, this has not been done, and
the difficulties of conducting the necessary research to generate willingness-to-
pay values, for each of the great variety of injuries (and combinations of injuries)
that can be caused by tortious behaviour and attract awards of damages for non-
pecuniary loss, would be very considerable. The Department for Transport publishes
tables, estimating the costs of road accidents, that cover not only fatal accidents
but also accidents that result in ‘serious’ and ‘slight’ non-fatal injuries. But this classi-
fication is, of course, far too crude for compensatory purposes (for which it was
not designed). For what it is worth, however, we might note that the 2003
figure for the ‘human costs’'® of a serious injury was £119,550 — only about half the
maximum figure that courts award for non-pecuniary loss in the most serious cases
of personal injury.

So we have not made much progress in finding a method for calculating
damages for non-pecuniary loss. There are, however, two noteworthy and related
facts about awards for non-pecuniary loss that may provide a clue: first, that despite
the marginal utility of money, the amount awarded takes no account of the wealth
of the claimant; and, secondly, that levels of damages for non-pecuniary loss tend
to be roughly related to social prosperity. So, they tend to increase as society
becomes wealthier; and they tend to be higher in wealthier countries than in poorer
ones. These facts suggest that the process of calculating such awards is not entirely
lacking in external reference. It is fair to assume that widespread agreement could
be achieved on the extreme outer limits of what would be regarded as ‘reasonable’
compensation for the intangible aspects of personal injury. For example, we might

116 E.g.Viscusi, ‘The value of Life in Legal Contexts’.

117 E.A. Posner and C.R. Sunstein, ‘Dollars and Death’ (2005) 72 U. of Chicago LR 537.

118 Professional boxing might be thought to get close to a market in injury.

119 Representing pain, grief and suffering to the injured person, relatives and friends: Department
for Transport, Highways Economics Note No. 1, 2003, para. 5. Damages for non-pecuniary loss in
personal injury actions take no account of the effects of the injury on relatives and friends.
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confidently speculate that few people would think £100 too much or £1 million too
little for the loss of a hand. Perhaps an upper limit of £3 million on compensation
for non-pecuniary loss in cases involving the most serious injuries (quadriplegia
and the like) would be rejected as too high, partly because such a sum is so far
beyond the sort of capital wealth that most people could ever hope to acquire.!?°
Equally, £1,000 would be rejected as far too low because to very many people, an
extra £1,000 in wealth would be of little moment. Thus it seems that although the
selection of particular sums within such wide limits will be a matter of judgment,
the limits themselves have some external reference point in that they bear some
relationship to the sort of sums that people in general may expect to enjoy as per-
sonal wealth.

In 2000 the Court of Appeal laid down guidelines for the assessment of damages
for non-pecuniary loss in the process of deciding appeals in eight separate cases.!?!
They were that:

+ damages for non-pecuniary loss in cases involving the most serious injuries should be
increased by one-third (from their level at that time of around £150,000 to around
£200,000);

+ there should be no increase in cases where the appropriate award for non-pecuniary
loss would be less than £10,000; and that there should be ‘tapered’ increases in cases
falling between that threshold and the most serious;

+ damages for non-pecuniary loss should be increased regularly in line with increases in
the retail price index; and

+ new guidelines should be not issued unless there was ‘real reason to think that once more
the level of awards is significantly out of line with the standards we have identified’!?

Unfortunately, the only standard identified by the court for judging the adequacy
of awards for non-pecuniary loss was that they should be ‘fair, reasonable and just.
In 1996 the Law Commission had recommended that awards of damages for non-
pecuniary loss above £3,000 should be increased by between 50 and 100 per cent,
and awards of between £2,000 and £3,000 by smaller percentages;'?* but the Court
of Appeal criticized this recommendation as being too heavily based on faulty
empirical research undertaken for the Commission. In recommending a significant
increase in the most serious cases, the court was influenced by the fact that as a
result of advances in medical technology, the life-expectancy of many seriously
injured people has significantly increased in recent years: the longer an injured
person lives, the greater the pain, suffering and loss of amenities they are likely to
suffer. On the other hand, it argued that losses that would once have been treated
as non-pecuniary — such as the ability to go on an ordinary holiday or to live in an

120 It has recently been suggested that at least £3 million is now necessary to sustain the life-style
associated with ‘millionaire’ status.

121 Heil v. Rankin [2001] QB 272.

122 Heil v. Rankin [2001] QB 272 at [99].

123 Law Com. No. 257, Damages for Personal Injury: Non-Pecuniary Loss (1999).
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ordinary home — are now treated as pecuniary losses for which specific amounts
can be awarded representing, for instance, the cost of a specially arranged holiday
or of home modifications; and this counted against increases on the scale recom-
mended by the Law Commission. Relevant though such considerations might be,
they do not explain why an increase of 33% is more ‘fair’ than one of 50% or even
100%. Some people might think that even £300,000 would be inadequate com-
pensation for non-pecuniary losses associated with catastrophic injuries.

However, the Court of Appeal was also influenced by the likely impact of sudden
large percentage increases in awards for non-pecuniary loss on the total amount
spent on tort compensation. For example, the court was told that the cost of a 100%
increase to the NHS would be £133 million a year in additional compensation
payments, and that it would generate additional insurance pay-outs of around
£1 billion a year. According to traditional understandings of tort law, such ‘social
facts’ are irrelevant to deciding what is fair and just as between individual ‘doers and
sufferers of harm’. But the court rightly refused to ignore the fact that in a world of
scarcity, choices must inevitably be made between competing calls on society’s
limited resources. This is one reason why it recommended a threshold of £10,000
before there should be any increase: the large majority of tort claims fall beneath
the threshold, and adopting the Law Commission’s recommendations for increases
in all cases above a £2,000 threshold would have added much more to the total tort
compensation bill.

In this respect, it is important to note a difference between judicial law-making
(such as laying down ‘guidelines’ for the assessment of damages)'?* and parliamen-
tary law-making. If the Law Commission’s recommendations had been acted upon,
this would probably have been done by an Act of Parliament and by regulations made
under it. Most likely, such legislation would have been purely prospective in effect —
in other words, it would have applied only to claims made after the date the legisla-
tion became operative. By contrast, judicial rule-making operates retrospectively —
that is, it affects not only the claim in the case before the court, but also, in practice,
all unresolved claims that have already been made. Thus the immediate financial
impact of (retrospective) judicial increases in levels of damages awards is much
greater than that (prospective) legislative increases. This is another reason why the
Court of Appeal was unwilling to adopt the Law Commission’s recommendations.
Indeed, the defendants in the case argued that it was inappropriate for the court (as
opposed to Parliament) to increase the level of damages awards in the way it did.

6.5.2  The tariff system

In the case we have been discussing, the Court of Appeal increased the existing levels
of damages for non-pecuniary loss. How were those levels arrived at? Until 1934, in
cases that went to trial, damages for non-pecuniary loss were assessed by a jury. In

124 In strict theory, the guidelines are probably not binding rules of law; but in effect, they are.
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the USA, juries still assess such damages. On this side of the Atlantic, however,
damages for personal injury are almost invariably assessed by judges.!?® Given the
lack of objective relationship between pain, suffering and loss of amenities and
damages for non-pecuniary loss, assessment by a jury might seem a suitable way of
injecting into the legal process community views about how much compensation
particular injuries should attract. On the other hand, because juries were not told
about awards by other juries in comparable cases, there was no way of ensuring a
desirable degree of consistency in awards. Even if we cannot, in any objective sense,
say what a leg or an arm is worth, it should at least be the case that a leg today is
worth the same (in real terms) as a leg tomorrow; that an arm must be worth more
than a hand; a hand more than a finger; two legs more than one; and so forth. Even
here, of course, there is great difficulty. Is an arm worth more than a leg? Is it worse
to be totally blind than to lose both legs? Is a hand worth more than a foot? With
what can you compare the inability to bear a child? But still, making every allowance
for the element of arbitrariness in the whole process of compensating for disabil-
ities, it is possible to have some internal consistency in the process, and such con-
sistency would not be easily attained if the decision were left to a jury.

Consistency in awards for non-pecuniary loss is desirable not merely in the inter-
ests of justice, to achieve equal treatment of like cases. It is also important for the
smooth running of the tort system because most tort claims are settled by negotia-
tion out of court. Without some consistency in the level of awards, it would be very
difficult to predict the outcome of a case and hence to negotiate a settlement. A very
small decrease in the proportion of cases settled, and a corresponding increase in the
proportion of cases going to trial, could seriously overload the court system.

Judicial assessment greatly facilitated the development of a ‘tariff’ system of cal-
culating damages for non-pecuniary loss. The group of judges who regularly decide
personal injury cases is quite small. Judges may be able to discuss awards with one
another, and judicial assessments that deviate too far from the current norm can be
corrected by the Court of Appeal. Under the tariff system, particular ranges of
awards are established for particular injuries and disabilities. For many years, there
was no formal mechanism for fixing these ranges. They simply emerged from
reported decisions in individual cases. Indeed, in 1973, the Law Commission came
to the conclusion that the fixing of damages for non-pecuniary loss was so arbitrary
that no principles could be recommended on which the courts should work. The
only question, according to the Law Commission, that needed to be settled was ‘who

125 In 1966 the Court of Appeal decided that jury trial would henceforth be permitted only in very
special cases: Ward v. James [1966] 1 QB 273. An example of such a case might be where the
injuries are of so unusual a kind that judicial experience would be of little use: Hodges v. Harland
& Wolff [1965] 1 WLR 523 (this is the last reported case of trial by jury in a personal injury
action); or where exemplary damages are claimed: Hv. Ministry of Defence [1991] 2 QB 103. The
Law Commission’s view is that assessment of damages for non-pecuniary loss in personal injury
cases should never be left to a jury: Law Com. No. 257, Damages for Personal Injury: Non-
Pecuniary Loss (1999), paras. 4.1-4.5.
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ought to decide’'?6In 1992 the Judicial Studies Board published a quite detailed set
of guidelines, for the assessment of ‘general damages’'?’ in relation to a long list of
injuries, developed by a working party ‘to present a snap-shot of the general level
of . . . damages [for non-pecuniary loss] reflected by judicial decisions and settle-
ments influenced by them’.!?® The Guidelines are ‘not intended to promote any views
about what the level of damages ought to be’'?* On the other hand, the working
party gives more weight to decided cases than to reported settlements.'** The figures
given (in the form of a lower and upper figure for each injury) are merely guides: ‘it
is for the courts to set the level of damages and for this book to reflect them’!>! The
Guidelines are not sufficiently detailed to be comprehensive, and they have no
authority as such. On the other hand, in his Foreword to the third edition, Lord
Woolf said that the Guidelines should be used as a starting point ‘not only because
it is convenient to do so’ but also because they are ‘the most reliable tool . . . as to
what is the correct range of damages for common classes of injuries’.!*> They present

‘a distillation of the awards of damages that have been and are being awarded by

judges in courts up and down the country’!¥

Another factor that affects awards for non-pecuniary loss in some cases settled out
of court is the internationalization of the tort system.!** In some cases, especially
those involving large-scale disasters and large corporate defendants, awards for non-
pecuniary loss tend to be higher in the USA than in the UK. If the defendant in a UK
action is a multinational corporation with US roots or US relatives, the claimants may
seek to bring their action in the USA. Whether or not this will be possible depends
not on rules of tort law but on rules of procedure and of the conflict of laws.!** If there
seems a good chance that an action in the USA might be allowed, the defendant and

126 Law Com. No. 56, Personal Injury Litigation: Assessment of Damages, para. 20.

127 In cases where damages both for pain and suffering and for loss of amenities are awarded, the
two are usually combined into a single lump sum called ‘general damages’ and the individual
components are not calculated separately.

128 Guidelines for the Assessment of Damages in Personal Injury Cases, 4th edn (London, 1998), vii.

129 Ibid.

130 Ibid,, 2.

131 Ibid.

132 Third edition (1996), viii.

133 Guidelines for the Assessment of Damages in Personal Injury Cases, 7th edn (Oxford, 2004), vii.

134 The importance of this phenomenon is not limited to awards for non-pecuniary loss. For
example, damages recoverable from airline operators by victims of air crashes may be limited by
the Warsaw Convention. Before the Convention, injured persons were free to sue under diverse
national laws and individual airlines were free to limit their liability by contract with passengers.
The Convention was designed to provide a single compensation regime for air accidents. Airlines
accepted a form of strict liability in return for limitations on the scope of their liability in terms
of compensatable harm (limited to ‘bodily injury’: Morrisv. KLM Royal Dutch Airlines [2002] 2
AC 628) and amounts of damages. It may be possible to evade such limitations by suing someone
other than the airline operator — the aircraft manufacturer, for example.

135 The most famous case in which a US court refused to accept jurisdiction was that which arose
out of the Bhopal gas leak: Re Union Carbide Corporation Gas Plant Disaster at Bhopal in India in
December, 1984 (1987) 809 F 2d 195; J. Cassels, “The Uncertain Promise of Law: Lessons from
Bhopal’ (1991) 29 Osgoode Hall L] 1, 17-20. Each US jurisdiction has its own rules on this issue.
Californian courts have been quite generous to foreign litigants: Holmes v. Syntex Laboratories
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its insurers may be persuaded to settle at what are called ‘mid-Atlantic rates’, and to
pay compensation for non-pecuniary loss at a level somewhere between UK and US
norms. This happened, for example, in the Piper Alpha oil rig case in 1988.1%¢

The question has often been discussed whether there is a case for a legislative tariff
to replace the judicial one.'*” At present, the only head of damages fixed by statute is
that for bereavement under the Fatal Accidents Act 1976 — the sum awarded is cur-
rently £10,000. It is acknowledged that any more extensive statutory tariff would have
to be somewhat flexible because experience, both of the tort system and of the indus-
trial injuries system, has shown that very many injuries cannot be neatly labelled and
identified in a tariff schedule. Both the Law Commission (in 1973) and the Pearson
Commission found little support for the idea of a statutory tariff, and rejected it.
There was, however, more support for a legislative maximum on awards for non-
pecuniary loss, and the Pearson Commission only rejected this idea by a single vote.
It seems unlikely that such a maximum would make a great deal of difference unless
it were set well below the current figure. The Pearson Commission discussed the pos-
sibility of a maximum of only five times the average industrial wage, i.e. about
£110,000,"%® and that certainly is well below the present maximum of about £220,000.
In its 1995 Consultation Paper the Law Commission adopted an agnostic position in
relation to all forms of legislative tariff. By contrast statutory limits on this and other
heads of damages have, in recent years, been adopted in all Australian jurisdictions.

The Pearson Commission accepted the general basis of most of the present law,
though they made one important proposal, namely that no damages for non-
pecuniary loss should be recoverable for non-pecuniary loss suffered during the first
three months after the date of injury.'*® As about 95% of those injured in accidents
are sufficiently recovered to return to work within 3 months,'? this would have a

Inc. (1984) 202 Cal Rptr 773; Corriganv. Bjork Shiley Corp. (1986) 227 Cal Rptr 247. But attempts
to sue engine and aircraft manufacturers in Louisiana following the M1 air crash in 1989 (partly
in order to evade limits on compensation imposed by international Conventions) failed; as did
attempts to bring actions in Indiana on behalf of claimants suing in respect of a drug called
Opren (see C. Hodges, Multi-Party Actions (Oxford, 2001), 329). English courts have the power
to issue an injunction to prevent a person bringing an action in a foreign court, but will do so
only in extreme cases: Dicey and Morris on the Conflict of Laws, 13th edn (London, 2000), 12-
057-12-069. English courts can also ‘stay’ (i.e. stop) claims that are brought in England when
another ‘forum’ could be more suitable. Various factors are relevant to deciding which is the most
suitable ‘forum’ for a case to be heard in. One is the availability of funding for the claim: Connelly
v. RTZ Corporation Plc [1998] AC 854; Lubbe v. Cape Plc [2000] 1 WLR 1545. See also P.
Muchlinski, ‘Corporations in International Litigation: Problems of Jurisdiction and the United
Kingdom Asbestos Cases’ (2001) 50 IC LQ 1.

136 Occidental Oil, the rig operators, paid out over £100 million in compensation and then
sued contractors working on the rig for an indemnity. The action took more than 4 years
to reach judgment: ‘Judgment in the United Kingdom’s longest civil hearing’ [1997] New
L] 1302.

137 Law Com. No. 56 (1973), paras. 31-6; Pearson Report, vol. 1, paras. 377-9; Law Com.
Consultation Paper No. 140 (1995), paras. 4.53—67.

138 The ‘average industrial wage’ is no longer used in government statistics. Instead I have used
median annual earnings for full-time employees, which were £22,060 in the 2002-3 tax year.

139 Pearson Report, vol. 1, paras. 382-9.

140 Ibid., table 2.
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very dramatic effect on eliminating claims for pain and suffering and loss of amenity
in minor cases. Moreover, the total saving would be very substantial. The insurance
survey conducted for the Pearson Commission showed that some two-thirds of
damages paid out by insurers was for non-pecuniary loss, and that the proportion
was highest in small cases.!*! In its 1995 Consultation Paper the Law Commission
rejected the Pearson Commission’s proposal on a number of grounds including that
pain is often at its most intense in the early stages after injury.!*? Indeed, the Law
Commission is against any form of threshold for recovery for non-pecuniary loss.

6.5.3 Subjective factors

The tariff approach is largely a result of the demise of juries in personal injury
actions, which has led judges and appeal courts to stress the value of consistency
in assessing damages for non-pecuniary loss. However, the courts still profess to
compensate the injured person for the effects of the injuries on them as a unique
individual. Clearly, there is potential inconsistency between this personalized
approach!® and a tariff system; but as already noted, the tariff for particular injuries
consists of a range of possible awards (i.e. an upper and lower figure) rather than a
single sum. This allows the individual circumstances of particular victims to be taken
into account. Thus, a claimant with a hand injury may recover more if he or she was
an amateur pianist who took much pleasure in the hobby; a woman with a leg injury
may recover more if she was formerly keen on dancing and is now unable to dance
at all. Here again, we find a fundamental inconsistency between the tort system and
the social security system. In the latter, only the industrial injuries scheme recognizes
loss of faculty or disability as a ground for compensation under the scheme, and the
assessment is entirely objective: no personal factors (other than age and sex) are taken
into account. Indeed, a committee reviewing the assessment of disabilities in the
industrial injuries scheme thought that it would be ‘inequitable’ to do so, as the
Pearson Commission apparently did despite its acceptance of the common law
system.'* This is doubtless based on the view that everyone places an equal value on,
for example, their hand (leaving out of account loss of earnings, which are separately
compensated). The case for equality of treatment in this respect seems very strong.
One problem which has caused much trouble is that of assessing the damages
awardable to a victim who has been reduced to a ‘persistent vegetative state’.!*>
Medical science can now keep people with the most devastating injuries alive

141 Ibid., vol. 2, table 107.

142 Law Com. Consultation Paper No. 140, paras. 423—-6.

143 The most extreme version of the personalized approach is that of Diplock L] (dissenting) in Wise
v. Kaye [1962] 1 QB 638, who would have assessed the effect of injuries on each individual
victim’s happiness.

144 Pearson Report, vol. 1, para. 823; see also paras. 379-81.

145 TItislawful in certain circumstances to withdraw life support from a person in such a state: Airedale
NHS Trust v. Bland [1993] AC 789. This possibility should, in theory, be taken into account in
assessing tort damages both for financial and for non-pecuniary loss. The cost of maintaining
people in such a state is very high, and has been the cause of much controversy.
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in a state of complete coma for many months, or even years, with no hope of recov-
ery. In a case of this nature it is hard to see what purpose there can be in awarding
lump-sum damages for disabilities or loss of amenities, or even for lost earnings
if there are no dependants. There is no question of providing substitute pleasures
for those forgone, because the injured party is unable to enjoy any pleasures; nor is
there any question of providing a solace for pain, suffering or mental distress,
because the victim feels none. Yet, the courts have held that although damages for
pain and suffering cannot be awarded, none the less, damages for loss of ‘amenities’
or ‘faculties’ must be awarded; and these damages run into many thousands
of pounds. In West v. Shephard'*® a majority of the House of Lords, following the
majority of the Court of Appeal in Wise v. Kaye,'*” decided that compensation is
awarded for the objective fact of ‘loss’ in cases of this nature. A person who ‘loses’
a leg gets compensation for the fact of losing the leg, and a person who is deprived
of all the pleasures of life gets compensation for the fact of that deprivation. Lack
of consciousness of the deprivation, said the House of Lords, cannot reduce the
objective fact of the ‘loss’; though consciousness of the deprivation can increase the
damages by reason of the mental distress that this would involve.

The result of this approach is that the law draws a very sharp distinction between
death and permanent unconsciousness. If a person dies as a result of personal
injuries, no damages for loss of amenities will be recoverable in respect of the period
after death, even if the deceased has dependants; but if a person is reduced to a state
of permanent unconsciousness, substantial damages under this head will be
awarded even if that person has no dependants and the damages will eventually
accrue as a windfall to the beneficiaries of the estate. The Pearson Commission
recommended that damages for non-pecuniary loss should cease to be recoverable

in cases of permanent unconsciousness.!#

6.5.4 Should damages be payable for intangible losses?

As we have seen, damages for non-pecuniary loss may be awarded to victims of per-
sonal injury, but otherwise they will only be awarded for the death of a spouse, civil
partner or unmarried minor child under the Fatal Accidents Act 1976. In other cir-
cumstances, no damages can be awarded for non-pecuniary loss. This rules out, for
instance, any damages for the distress and anguish of parents whose child suffers
crippling brain damage and whose life may thereby be shattered. Similarly, nothing
is recoverable for the death of someone other than under the Fatal Accidents Act
1976. So no damages will be awarded for the death of an adult child or of a non-
marital or ‘non-civil’ partner; and a husband or wife cannot recover anything for the
effects on themselves of a serious accident to their spouse. All this is not to suggest

146 [1964] AC 326.

147 [1962] 1 QB 638.

148 Pearson Report, vol. 1, paras. 393—8. The Law Commission reached the opposite conclusion: Law
Com. No. 257, 2.8-2.24.
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that there should be payment of damages for non-pecuniary loss in these situations,
but to stress the difficulty of justifying such damages in the cases where they are
presently awarded. As we have seen previously, the Pearson Commission discovered
that something of the order of two-thirds of all tort payments are attributable to
non-pecuniary loss; and much of this sum is paid in relatively trivial cases where a
complete recovery is made by the victim within a short time. The majority of the
Pearson Commission found it ‘hard to justify payments for minor or transient
non-pecuniary losses, and they went on to say: “The emphasis in compensation for
non-pecuniary loss should in our view be on serious and continuing losses, espe-
cially loss of faculty.'*

It is, once again, necessary to remember the remarkable disparity in treatment
between tort victims who obtain full compensation for their pecuniary losses and
damages for non-pecuniary losses as well, and most other classes of victims of acci-
dents and disease who rarely obtain full compensation even for pecuniary losses,
let alone anything extra for non-pecuniary losses. The truth would appear to be
that there is a penal or punitive element underlying damages for non-pecuniary
loss,'™0 especially damages for bereavement. This is particularly obvious in cases
against corporate defendants arising out of mass disasters such as railway acci-
dents and fires. Indeed, in recent years there has been considerable public pressure,
largely generated by such disasters, for increases in the size of awards for non-
pecuniary loss, especially to relatives'>! and to survivors of such incidents who may
have suffered little by way of physical injury but who, nevertheless, have endured
much mental suffering, including the condition called ‘post-traumatic stress disor-
der’. Calls for increases in awards of damages for non-pecuniary loss in personal
injury cases also arose as a response to a number of widely reported defamation
awards which were far greater than the largest awards for non-pecuniary loss given
to victims of personal injuries.'>? Such awards supposedly compensate the claimant
for (non-pecuniary) loss of reputation, and there was a common feeling that if
injury to reputation warrants high damages, mental injury resulting from personal

149 Pearson Report, vol. 1, para. 384.

150 See also A. Unger, ‘Pain and Anger’ [1992] New L] 394.

151 ILe.damages for bereavement under the Fatal Accidents Act 1976. It is also suggested that the class
of entitled claimants should be extended beyond the present married spouses and civil partners
(it is anomalous that some cohabitees can recover damages for financial loss under the Act but
not for bereavement) and parents of unmarried minor children. Under the Damages (Scotland)
Act 1976, damages for bereavement are subject to no monetary limit and are available to a wider
class of relatives than in England.

152 The size of such awards starkly illustrates the undesirability of allowing juries to assess damages.
The larger defamation awards were also quite out of proportion to awards in e.g. false impris-
onment cases. For instance, a child who received 129 days of ‘treatment’ under the notorious
‘pin-down regime’ imposed in local authority homes in Staffordshire reportedly received only
£42,000: The Times, 29 May 1991. Considerable controversy was generated in the early 1990s by
the size of awards for wrongful dismissal made to women forced to leave the armed forces when
they became pregnant, as compared with damages for personal injuries recovered by service
personnel and civilians injured in the course of action: see e.g. Independent, 29 March 1994; 6
April 1994.
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injury, whether to oneself or to others, deserves more. Steps have now been taken
to bring defamation awards more into line with damages for non-pecuniary loss in
personal injury cases, and this particular cause for dissatisfaction has thus been
removed.

Despite all this, however, punitive damages are wholly inappropriate when
damages are normally paid by insurers and not by tortfeasors. It is perhaps only in
the most serious cases of long-term pain and loss of faculty resulting from major
physical injuries that there is a good case for damages for non-pecuniary loss.'**

6.6 Overall maxima'*

While damages for non-pecuniary loss are subject to an informal upper limit, the
operation of the hundred-per cent principle means that there is no upper limit on
damages for pecuniary loss. The result is that awards in cases of serious and long-
term injuries causing severe disablement are very great indeed. The largest reported
lump sum recovered in a personal injuries action to date is in the region of £9
million.!>> Awards of this size are worth very much more than the social security
benefits payable even to the most seriously handicapped people. On the other hand,
there is no reason to think that the element of such awards which represents financial
losses is excessive given the cost of living.! It is, nevertheless true that recipients of
tort awards are a very privileged class of the disabled, and their position has, if any-
thing, improved over the last 20 years relative to that of other disabled persons.

6.7 Punitive damages

It was argued earlier that damages for non-pecuniary loss may often have a punit-
ive element even though, in theory, they ‘compensate’ the injured person. We must
also make some mention of what are called ‘punitive’ or ‘exemplary’ damages. Such
damages are expressly designed to express the court’s disapproval of what the
wrongdoer has done and have no compensatory component or function but are

153 Contrast the view of the Law Commission: Law Com. No. 257, 2.25-2.28.

154 Damages awards vary widely from one jurisdiction to another within the EC: D. McIntosh and
M. Holmes, Personal Injury Awards in EU and EFTA Countries, 3rd edn (London, 2003). This
may encourage forum-shopping within the Community. So, too, may different rules affecting
the recoverability of damages awards: A. Geddes, ‘Difficulties Relating to Directives Affecting the
Recoverability of Damages for Personal Injury’ (1992) 17 European LR 408.

155 Biesheuvel v. Birrell [1999] PIQR Q40.

156 Long-term care costs represent a significant proportion of damages in serious cases and may be
the largest single item. In aggregate, such costs have no doubt accounted for a significant pro-
portion of increases in the cost of tort compensation over the past 30 years as advances in
medical technology have made it possible to keep alive seriously injured people who would for-
merly have died. This is one reason why road-accident fatalities have fallen dramatically in the
past 40 years. The relatively small number of serious cases account for a very significant pro-
portion of total tort compensation. As increasing numbers of seriously injured people are kept
alive, the cost of compensation may go on increasing in real terms even if the total number of
claims remains constant or even falls.
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additional to compensatory damages. They are available only in a limited range of
circumstances. For our purposes the only situation of importance in which puni-
tive damages might be available is where a tortfeasor has acted with deliberate dis-
regard for the safety or health of the claimant in order, for example, to save money.
Such damages may be available against corporate defendants in mass disaster cases
resulting from disregard of safety laws.

It is commonly believed that an award of punitive damages could not be made
in an ordinary negligence action because negligent conduct is, by definition, not
calculated, and because the purpose of a negligence action is solely to compensate
the injured person.'” The first of these reasons is groundless because the essence of
negligent conduct is failure to take reasonable precautions against foreseeable risks,
and this may be done in a deliberate and indeed callous way. As for the second argu-
ment, there is no reason why the tort of negligence should not be used to punish as
well as to compensate, if this is thought a good idea. Punitive damages are more
common in personal injury cases in the USA, especially where people are injured
by defective products. The best justification for such damages is that they may deter
the defendant and others similarly placed from taking deliberate risks with health
and safety in the future by stripping them of any financial gain that may have been
made and perhaps by imposing a penalty over and above any financial benefit
derived. Punitive damages are, however, objectionable, in personal injury cases at
least, because they over-compensate the injured person and encourage vindictive
gold-digging. It would be better to find ways of forcing enterprises to invest their
‘ill-gotten gains’ in safety than to divert such resources to tort claimants who have
already been fully compensated.

157 See Kraljv. McGrath [1986] 1 All ER 54. The terms used in this case was ‘aggravated damages’, but
these are essentially the same as punitive damages. The law is different in Australia: Lamb v.
Cotogno (1987) 164 CLR 1. There is Privy Council authority for awarding exemplary damages for
‘gross’ or ‘outrageous’ or ‘flagrant’, although non-deliberate, departure from the standard of care
(Bottrillv. A [2003] 1 AC 449), but this decision is hard to reconcile with the House of Lords case
of Rookes v. Barnard [1964] AC 1129. Decisions of the House of Lords are binding on English
courts, but decisions of the Privy Council are not. However, the decision in Bottrill might indi-
cate that the House of Lords would modify the restrictive approach in Rookes if it got the chance.
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An appraisal of the fault principle

The fault principle has traditionally been understood as a principle of morality,
which can justify not only the imposition of liability for death and personal injury
but also the assessment of compensation according to the full compensation and
hundred-per cent principles. Grosser fault may even be seen as justifying the award
of exemplary or punitive damages. But in moral terms, the fault principle might be
thought to suffer from serious defects. It can also be attacked on social and practi-
cal grounds. In this chapter we consider various arguments that might be made
against the fault principle as a basis for the payment of compensation to victims of
personal injuries by those who inflict them.

7.1 The compensation payable bears no relation to the degree of
fault

Under the fault principle, being required to pay compensation is a sort of penalty
for bad conduct. In the criminal law, it is seen as a basic requirement of justice that
‘the punishment fit the crime’ in terms of the seriousness of both the offender’s
conduct and the consequences of that conduct. In tort law, on the other hand, there
is no such idea that the compensation payable should be proportional to the tort-
feasor’s fault. Fault is like a magic talisman; once it is established, all shall be given
to the injured party. It is generally immaterial whether the fault was gross or trivial!
or whether the consequences of the fault were catastrophic or minor. A degree of
fault on the part of someone justifies compensating the injured person for all the
losses suffered, provided the claimant was in no way personally at fault. Yet the seri-
ousness of the consequences of a negligent action often bear no relation to the
degree of fault which gave rise to it. A piece of momentary thoughtlessness on the
road may cost someone their life and cause great loss to their family; but similar
acts of thoughtlessness may be committed by scores of others every day with only

1 There are some exceptions. For example, people are expected to take more care for the safety of
others than for their own safety, and adults are expected to take more care than children. In some
cases, t0o, a defendant will be held liable for negligence only if their conduct was so unreasonable
that no reasonable person in their position would have engaged in it: see P. Cane, The Anatomy of
Tort Law (Oxford, 1997), 41-2.
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minor or even no adverse consequences. It has been estimated that for every acci-
dent on the roads there are 122 near misses,> and a US study found in a test under
normal driving conditions in Washington, DC that even ‘good’ drivers committed
an average of nine driving errors of four different types in every five minutes.? Yet
in this country, in 2004 only about two car drivers in every 1,000 were injured in
road accidents,* and most road accidents cause only minor property damage. Thus,
it seems that whether an act of negligence ends up in the accident statistics or as a
near miss, and whether it causes much, little or no harm, are largely matters of
chance, outside the control of the person at fault. They would certainly appear to
have little correlation with the defendant’s culpability.

On the other hand, in applying the fault principle courts do sometimes explicitly
recognize a distinction between negligence, on the one hand, and error or mistake,
on the other.’> Not every mistake constitutes fault, because even reasonable people
can make mistakes. For instance, when dealing with allegations of medical negli-
gence, and in the context of contributory negligence, courts are apt to insist that not
every mistake should be treated as grounds for imposing liability or reducing the
claimant’s damages, as the case may be. But in other cases courts often appear to
assume that the reasonable person never makes a mistake. On the road, for instance,
almost any driving error is apt to be treated as negligence without argument, despite
the evidence that the typical driver commits driving errors every few minutes. And
in other situations it often happens that acts of casual or momentary carelessness
can be treated as negligence, even though most of us regularly commit such acts
without thinking ourselves to be guilty of fault or blameworthy conduct.

It is true that there is some evidence for asserting that in road accident cases there
is some correlation between accident involvement and driving ability. Transport and
Road Research Laboratory (TRRL) Reports show, for instance, that there were
significant differences between the driving ability of two groups of fifty drivers, the
members of one group all having been convicted of careless or dangerous driving.®
Consequently, it is going too far to say that accident involvement is entirely a ques-
tion of bad luck; careless drivers are more likely to have accidents than careful drivers.
Moreover, it may well be that many road accidents, and perhaps the more serious
accidents, are the result of acts of carelessness which are seriously and undeniably

2 M. Austin, Accident Black Spot (Harmondsworth, 1966), 33.

3 Driver Behaviour and Accident Involvement: Implications for Tort Liability (Automobile Insurance
and Compensation Study: US government Printer, Washington, 1970), 176-80. In a British survey
of 300 drivers in 1996, the respondents admitted to making an average of 50 serious errors a week
and to being careless at least once on 98% of their journeys. More than half the motorists said they
had had an accident; only 4% said their crashes were genuine accidents with no human error
involved: The Times, 2 December 1996.

Department for Transport, Road Casualties in Great Britain 2004, table 30.

5 A. Tunc ‘Fault: A Common Name for Different Misdeeds’ (1975) 49 Tulane LR 279.

Laboratory Report (LR) 70 (1967) and LR 146 (1968); see also LR 395 (1971) and LR 449 (1972).
More recent research stresses the relationship between individual accident risk and psychological
and social factors (such as social deviance): Research Report 306 (1991); Contractor Report 309
(1992).
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culpable, such as driving while intoxicated or speeding. There is also evidence to
suggest that drivers who commit many ‘violations’ (i.e. deliberately unsafe driving
behaviour) — as opposed to ‘errors’ (such as misjudgments and failures of observa-
tion) — are more likely to be involved in accidents.” Nevertheless, it is a matter of
everyday observation and experience that extreme carelessness, and even deliberate
violations, are very frequently committed with no, or only minor, ill consequences.

Tort law’s lack of concern with the relationship between culpability and liability
for consequences is a reflection of the fact that tort law is much more concerned with
victims than is criminal law. Although the idea of personal responsibility might
seem to require that attention be paid to the relative culpability of the tortfeasor’s
conduct, tort law has an equally strong concern with compensating for harm
suffered. The basic idea is that as between a tortfeasor and a totally innocent victim,
it is only fair that the harm suffered be borne by the former rather than being shared
between them. However, even as between the victim and the tortfeasor, doubts are
often felt about the justice of imposing liability on the latter for the most catas-
trophic consequences of a negligent act. We have already seen how various attempts
are made to limit liability in extreme cases by invoking causal or risk principles, or
by denying liability for unforeseeable consequences. But even if justice between
victim and tortfeasor demands that liability be imposed on the latter however
extreme the consequences, and however trifling the negligence, it may nevertheless
be felt unjust that tortfeasors should be left to bear this bill as between themselves
and society. Since the tortfeasor may be no more culpable than many others, and
may only have done what others are constantly doing, it may seem inequitable that
the few whose negligence results in injury or loss to others should be required to
bear this burden while the majority of negligent people go free. From this perspec-
tive, liability insurance, which spreads the burden of compensation amongst a pool
of potential tortfeasors, may be seen not only as a means of ensuring that victims
are compensated, but also as a way of reducing the injustice of the law’s lack of atten-
tion to degrees of fault.

7.2 The compensation bears no relation to the means of the
tortfeasor

In tort law, the tortfeasor’s wealth or financial means are usually irrelevant to lia-
bility.® The fact that a tortfeasor is rich is no ground for imposing liability, and the
fact that they are poor is no ground for not imposing liability. Most people would
probably accept as morally right this principle of equality before the law regard-
less of wealth, which is implicit in the fault principle. But when we take into
account the fact that once liability is imposed, the compensation payable will bear

7 Driver Behaviour Research Group, University of Manchester, Influencing Driver Behaviour and
Attitudes (No. 17) (undated).

8 But, as we have seen (3.2.2.4), in some circumstances the wealth of the defendant can affect the
standard of care required.
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no relationship to the means of the tortfeasor, we may begin to doubt whether it
really is fair to ignore their financial position. So, for example, a parent might feel
morally obliged to pay a neighbour a few pounds for a window broken by their
child; but it is doubtful whether parents would feel morally obliged to sell up house
and home and impoverish themselves and their family if the child were to blind a
neighbour’s child with an airgun and were held liable for damages of tens or hun-
dreds of thousands of pounds. A person who loses a book borrowed from a friend
would not hesitate to pay for the book even if its loss was not the borrower’s fault;
but a person who borrows a friend’s car may be very reluctant to pay out the whole
value of the car if it was completely wrecked in an accident while they were driving
it, and it turned out to be uninsured.

No criminal court would think of imposing a fine for culpable conduct of the
amounts that civil courts award as damages every day, without serious inquiry into
the ability of the defendant to pay.” The fact that tort law ignores the wrongdoer’s
means is justified by saying that the ‘purpose’ of the civil law is to compensate and
not to punish. But the ‘purpose’ of the law is irrelevant to the tortfeasor who is
made to pay the damages — what matters to them is the effect of the law, not its
‘purpose’. So far as the wrongdoer is concerned, deprivation of money by the court
is precisely as painful whether the ‘purpose’is to punish the wrongdoer or to com-
pensate the victim.

There are strong social grounds for not placing crushing legal liabilities on people
of modest means. Most people would experience the utmost difficulty in paying a
damages award of any appreciable size. The only asset of any real value that very
many people own is the house in which they live — or, more accurately in most cases,
the value of the house over and above the value of any mortgage secured by it. To
impose a liability on a person which would require that person to dispose of their
house (or to borrow large amounts of money using it as security) would plainly
cause them and their family a great deal of dislocation and misery. Of course, the
victim must not be forgotten, and as between a needy victim and a tortfeasor of
limited means, justice may seem to favour the former. But it hardly seems fair or
socially desirable to strip a person of everything because of what may have been a
venial act of negligence. It is exactly for this reason that the law allows liability insur-
ance, and without it the tort system could not operate effectively as a compensation
mechanism. However, liability insurance conflicts with the rationale of the fault
principle in that it relieves the faulty person of the burden of paying damages.
Moreover, like tort damages themselves, liability insurance premiums are unrelated
to the means of the insured.

Suppose the tortfeasor is not insured against the liability; if there is no way of
compensating the victim except at the expense of someone who has caused the

9 In criminal law, the idea that monetary punishments should reflect the means of the offender is
called ‘the principle of equal impact. It was embodied in the Criminal Justice Act 1991, ss. 18-21,
but these provisions have since been repealed. See A. Ashworth, Sentencing and Criminal Justice,
3rd edn (London, 2000), 210-11.
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injuries, we may well feel that justice is on the side of the victim even if the tortfea-
sor has to sell up house and home to pay for the damages. Even in this situation,
however, a case could be made for dropping damages for non-pecuniary loss. If the
victim’s economic losses are made good it would arguably be more harmful to
society to require the tortfeasor personally to pay substantial damages for intangi-
ble losses than it would be for the victim to forgo them.

7.3 A harm-doer may be held legally liable without being
morally culpable and vice versa

As we will see later, the fault principle cannot be justified on practical grounds, such
as convenience, efficiency, speed or cheapness of operation. The traditional justi-
fication is that the legal concept of liability for fault embodies a moral principle to
the effect that if a person, by blameworthy conduct, causes damage or loss to an
innocent person, the former should compensate the latter for that damage or loss.
But there are at least two grounds on which people have questioned whether tort
law actually does embody such a moral principle. In the first place, it is said, if tort
law was based on fault would it not prohibit liability insurance, vicarious liability
and other loss distribution devices by which the burden of paying compensation
can be shifted from a party at fault to another party not at fault?

7.3.1  Collective liability

Consider collective liability in this regard. As a moral concept, the idea of fault
applies most straightforwardly to conduct of individuals. When it is argued that a
company, or a local authority or some other organization or group was at fault, the
moral content of the allegation may seem rather more attenuated. Suppose a claim
is brought against a corporation for negligent failure to appreciate and guard against
a danger in the workplace. Often, the real complaint is not that some particular indi-
vidual was at fault, but that as a result of some failure of organization in the
company, no individual had responsibility for anticipating and preventing the acci-
dent that occurred. We might be perfectly happy to hold the company responsible
even though we cannot point to any individual who was personally to blame. In
Carmarthenshire County Council v. Lewis'® a young child wandered out of a nursery
school maintained by the council, down a lane, through a gate and on to a busy road,
where a lorry driver, trying to avoid the child, crashed into a tree and was killed. The
Court of Appeal held that the child’s teacher was negligent in failing to keep a
sufficient eye on him, but the House of Lords exonerated the teacher from the charge
of negligence while still holding the defendants liable. ‘They’ (that is, the County
Council) were negligent; ‘they’ should not have allowed an unlocked gate at the end
of alane near a nursery school bordering a busy road. But who actually was ‘at fault’?
Was it every councillor who ought to have proposed a resolution at a meeting of the

10 [1955] AC 549.
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Council for the appointment of someone whose duty it was to prevent such acci-
dents? Or the town clerk? Or the head-teacher of the school? And why hold the
Council liable rather than the person(s) who ought to have taken precautions to
prevent the accident?

If our purpose in asking such questions were to prevent similar occurrences in
the future, we would have a strong incentive to try to find a responsible individual
so that we could repair the defect in the organization’s risk-management system.
Similarly, if our purpose were to discipline or punish someone for what had hap-
pened, we would want to be able to identify the individual who should have taken
steps to prevent the accident. But the main aim of a negligence action is to com-
pensate injured persons; and so long as we are satisfied that appropriate precautions
ought to have been taken within the organization to prevent the harm, there is no
good reason not to impose liability to pay compensation on the organization, even
though there is an obvious sense in which the (moral) fault must have lain with indi-
viduals within the organization rather than the organization as such.!! Traditionally,
the law has been much less willing to impose criminal liability on organizations than
to impose civil liability, partly at least because organizations were thought incapable
of the sort of (morally) culpable conduct that justifies criminal punishment. But
when it comes to civil liability to compensate for harm, the law has, for centuries,
had no qualms about organizational liability. In this respect, it reflects attitudes and
values held widely in the community at large. For this reason, to say that tort law
sometimes imposes liability in the absence of fault is not a criticism but only an
observation.

7.3.2  The objective definition of fault

A second ground on which tort law’s adherence to a moral principle of responsi-
bility for fault has been questioned is this: if the law really reflected morality, it
would not adopt an objective definition of fault which, on the whole, ignores the
personal qualities of the persons involved and which does not require that
the harm-doer should have had any consciousness of moral wrongdoing, or even
of the risk they were creating or of the dangerousness of their conduct.!?
Negligence, as we have seen, is defined as the failure to take reasonable care; that
is, the care which the reasonable person would have taken to avoid risks which the
reasonable person would have guarded against. It does not matter that the injurer is
not a ‘reasonable person’ but is clumsy or stupid or forgetful or has bad judgment.
It does not matter that the injurer is inexperienced or young or old or (probably)

11 See also Cassidy v. Ministry of Health [1951] 2 KB 343.

12 As explained in the sixth edn, my views on this topic have developed and changed. However,
because I still agree with the basic thrust of what follows, and because to take matters further
would launch the discussion into deep philosophical waters, I have decided again to leave this
section largely untouched. My current views can be found in ‘Retribution, Proportionality and
Moral Luck in Tort Law’ in P. Cane and J. Stapleton eds., The Law of Obligations: Essays in
Celebration of John Fleming (Oxford, 1998); The Anatomy of Tort Law (Oxford, 1997), ch. 7; and
Responsibility in Law and Morality (Oxford, 2002), ch. 3.
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even that they are handicapped or disabled. It does not generally matter that the
injurer could not personally have foreseen the risk or avoided the accident. Even
those who have wholeheartedly supported the principle of ‘no liability without fault’
have also subscribed wholeheartedly to the objective definition of fault. A reason
often given for this approach is that the injury inflicted is the same whether the
injurer could or could not personally have avoided the accident. So, for instance,
Mr Justice Holmes declared, in a celebrated passage:*®

If for instance, a man is born hasty and awkward, is always having accidents and
hurting himself or his neighbours, no doubt his congenital defects will be allowed for
in the courts of Heaven, but his slips are no less troublesome to his neighbours than if
they sprang from guilty neglect. His neighbours accordingly require him, at his proper
peril, to come up to their standard, and the courts which they establish decline to take
his personal equation into account.

This is a weak argument because it does not go far enough: the damage or injury is
the same whether or not there has been fault at all, even as objectively defined by
the law. If the reason for adopting an objective standard of fault is that when
damage is done the victim has been hurt and deserves to be compensated whether
or not there has been subjective fault, it is hard to see why it does not also follow
that an injured person should be compensated whether or not there is fault at all,
whether objectively or subjectively judged.

A different approach would be to argue that the law’s objective definition of fault
is not actually out of line with morality at all. Morality does not always acquit a
person of blame for acts traceable to defects of personality or capacity. If 