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British Government and the Constitution

The first five editions of this well-established book were written by Colin
Turpin. This new edition has been prepared jointly by Colin Turpin and Adam
Tomkins. This edition sees a major restructuring of the material, as well as a
complete updating. New developments such as the Constitutional Reform Act
2005 and recent case law concerning the sovereignty of Parliament, the Human
Rights Act, counter-terrorism and protests against the Iraq War, among other
matters, are extracted and analysed. While it includes extensive material and
commentary on contemporary constitutional reform, Turpin and Tomkins is a
book that covers the historical traditions and the continuity of the British con-
stitution as well as the current tide of change. All the chapters contain detailed
suggestions for further reading. Designed principally for law students, the book
includes substantial extracts from parliamentary and other political sources, as
well as from legislation and case law. As such it is essential reading also for poli-
tics and government students. Much of the material has been reworked and
with its fresh design the book provides a detailed yet accessible account of the
British constitution at a fascinating moment in its ongoing development.

Colin Turpin is a Fellow of Clare College and Reader Emeritus in Public Law at
the University of Cambridge.

Adam Tomkins is the John Millar Professor of Public Law at the University of
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Preface

This book is concerned with the organisation, powers and accountability of
government in the British constitution. It has been written from a lawyer’s per-
spective, modified by an awareness that the British constitution is far from
being exclusively the handiwork of lawyers. Judges and other practitioners of
the discipline of law have made a notable contribution to it, but so have politi-
cal philosophers, controversialists of many hues, party organisations, peers,
rebels in and out of Parliament and the legions of special interests. Yet lawyers
sometimes pretend that the constitution is theirs, teaching and writing about it
in myopic isolation.

We have written this book in the conviction that the law student will arrive
at an incomplete and fragmentary view of the constitution unless encouraged
to take account of ideas, practices and relationships that occur outside the strict
limits of the law of the constitution. The law student has much to learn from
writers and practitioners in politics, government and public administration,
just as students of these subjects can enrich their studies by learning something
of the values, constraints and possibilities of the law. If asked a question, say,
about the power of Parliament, a lawyer and a political scientist may give very
different answers. But they are describing the same institution, and for a full
understanding of its place in the constitution each of them needs to take the
other’s perspective into account.

We have set out in this book to present essential features of British govern-
ment and the constitution in a way that offers a wider range of views to students
of law and we hope also to students of politics and government. The materials
in the book are taken not only from law reports, statutes and legal works but
from a variety of official and unofficial publications and from the writings of
political scientists, parliamentarians and other commentators on the constitu-
tion and the practice of government. We have tried in this way to show the
variegated texture of a constitution which consists not only of rules — legal,
quasi-legal and customary or conventional — but of ideas, habits of mind and
shared understandings: a constitution continually reshaped in the daily practice
of politics and administration as well as by the deliberate law-making of
legislators and judges.

The student of the British constitution soon finds that there are present in it
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two opposite principles: a principle of change and a principle of continuity.
Until quite recent times, studies of the constitution generally over-emphasised
the latter principle, presenting the constitution as something stately and settled,
secure in its foundations, strong in its continuity and consistent in its slow
evolution. By contrast, a good deal of the more recent literature focuses overly
on the changing constitution at the expense of the continuing, the historical and
the traditional. For all the reform we have seen to the British constitution in the
last thirty years or so, there is much that remains of the old order (see further
chapter 1). The ‘venerable constitution’ is still, in all sorts of respects, an apt
description. What is needed — and what we hope we have provided here —is a
balanced account that addresses both the elements of change and continuity
that we find at the heart of the British constitution today.

The first five editions of this book were written by Colin Turpin. This is the
first edition to have been jointly prepared by Colin Turpin and Adam Tomkins.
We have both worked on each of the chapters and take joint responsibility for
them all. Readers of earlier editions will find much that is familiar here but, for
this edition, the book has been extensively revised and reworked, as well as
updated. Some chapters are new to this edition, others have been substantially
restructured, and the order in which the chapters appear has been altered to
make clearer sense, we hope, of today’s constitutional law and practice. The
book is divided into four parts. Part I (chapters 1-5) deals with the fundamen-
tal ideas that govern the constitution (democracy, sovereignty, the rule of law
and so forth) and with the multiplicity of sources, both domestic and European,
that now contribute to it. In this Part, too, readers will find consideration of
constitutional reform and of the structures of devolution that have transformed
British government, at least in some parts of the United Kingdom, since 1998.
Part II (chapters 6-7) is concerned with central government, with its institu-
tions, personnel and powers. Part III (chapters 8-10) focuses on the various
ways in which British government is subject to forms of accountability. In this
Part we consider, in turn, the relative roles of the people, of Parliament and of
the courts of law in this regard. When we come to the courts (in chapter 10)
both the law of judicial review and the principles of liability are discussed.
Part IV (chapter 11) considers the extent to which, and the means by which, the
British constitution seeks to secure a degree of personal liberty. This is an
element of the constitution that has been sorely tested in recent years in the face
of a series of apparent threats to national and international security. We con-
sider in some detail the ways in which British constitutional law has responded
to this challenge.

Colin Turpin gives especial thanks to Monique for her constant encourage-
ment and practical help with work on the book. Once again he is grateful to the
Master and Fellows of Clare College for collective, friendly stimulus and to
the students whose enthusiasm, alertness and scepticism make the whole enter-
prise of teaching and writing about law exciting and worthwhile.

Adam Tomkins thanks his colleagues Gavin Anderson, Aileen McHarg and
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Tom Mullen for comments and advice on various aspects of public law. He also
thanks Tom Mullen for being a supportive and understanding Head of
Department while work on this book was undertaken. Much more than mere
thanks are owed to Lauren Apfel for her love, support and forbearance and to
Oliver for being his irresistible self.

We would both like to acknowledge what a pleasure it has been to work with
our publishers at Cambridge University Press. In this regard we are particularly
grateful to Finola O’Sullivan, Sinéad Moloney, Elizabeth Davison and Wendy
Gater.

We have endeavoured to state the legal and constitutional position as at
1 November 2006, although we have been able to take into account subsequent
developments in one or two instances.

Colin Turpin
Adam Tomkins

December 2006
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1 Nature of the British constitution

Almost every country in the world has a written constitution which is a
declaration of the country’s supreme law. All other laws and all the institutions
of such a state are subordinate to the written constitution, which is intended to
be an enduring statement of fundamental principles. The absence of this kind
of supreme instrument in the governmental system of the United Kingdom
often perplexes the foreign inquirer, who may wonder where our constitution
is to be found, and indeed whether we have one at all.

What, then, do we mean when we speak of the British constitution? Plainly
there exists a body of rules that govern the political system, the exercise of public
authority, the relations between the citizen and the state. The fact that the main
rules of these kinds are not set out in a single, formal document does make for
some difficulty in describing our constitution, although even in a country with
a written constitution we soon discover that not all the arrangements for its
government are to be found there: many elements of the constitution will
have to be looked for elsewhere than in the primary document labelled ‘the
Constitution’. (The formal constitution may even be misleading, for we
are warned by a Frenchman, Léon Duguit, that ‘the facts are stronger than
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constitutions’, and by an American, Roscoe Pound, that the ‘law in books’ is not
necessarily the same as the ‘law in action’.) But at all events a written constitu-
tion is a place where a start can be made. Lacking this, how do we set about
describing the British constitution?

We might begin in a specific way by taking note of particular rules and prac-
tices that are observed in the working of the political system — for example, the
rule that a Parliament can continue for no more than five years before dissolu-
tion (Parliament Act 1911, section 7), or the practice by which ministers of the
Crown answer Questions in the House of Commons. Rules and practices such
as these, relating to the government of the country, are of great number and
variety: if it were possible to make a complete statement of them, that could no
doubt be presented as a formal description of the British constitution. (It would
include much that elsewhere would be put into a written constitution and much
more that would be left out.) We should then have the material for a definition
of the British constitution, which might run something like this:

a body of rules, conventions and practices which describe, regulate or qualify the organisa-
tion, powers and operation of government and the relations between persons and public
authorities.

But such a definition, even if formally adequate, would fail to reveal some
important features of the constitution.

Shifting our point of view slightly, we might think next of the institutions and
offices which constitute the machinery of British government. An institutional
description of the constitution would include Parliament, the government and
the courts, the monarchy and the civil service, devolved assemblies and admin-
istrations in Scotland, Wales and (subject to circumstances) Northern Ireland,
and such offices as those of the Parliamentary Ombudsman, the Comptroller
and Auditor General, and the Director of Public Prosecutions. Of course these
institutions and offices are themselves to be explained by reference to rules and
practices which constitute them or define their powers and activity. But we do
not think of them simply as bundles of rules. Rather, they have what might be
described as their own reality and momentum — often loaded with history and
tradition — in what is sometimes called ‘the living constitution’.

Reflecting further on the constitution, there would come to mind certain
ideas, doctrines or organising principles which have influenced or inspired the
rules and practices of the constitution, or which express essential features of our
institutions of government or of relations between them. There can be no true
understanding of the British constitution without an appreciation of the role
within it of such commanding principles as those of democracy, parliamentary
sovereignty, the rule of law, the separation of powers and ministerial responsi-
bility (on each of which, see chapter 2).

We also have to think of the ways these various institutions and ideas are now
required to operate in the context of globalisation and of the rise to prominence
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of international and supranational organisations such as the Council of Europe,
with its influential European Convention on Human Rights, and the European
Union, with its vast and continually growing body of Community law (on both
of which, see chapter 5).

Until now we have spoken rather loosely of ‘rules and practices’ of the con-
stitution, and we need to be more definite. The legal rules that make up part of
the constitution are either statutory rules or rules of common law. Many of the
more important practices of the constitution also have the character of rules
and, like legal rules, may give rise to obligations and entitlements. These non-
legal rules are called conventions. (The nature of conventions and their relation
to law is one of the fundamental problems of the constitution, and is more fully
explored in chapter 3.)

As already indicated, the attempt might be made to enumerate all the rules
relating to the system of government in a comprehensive statement of the con-
tents of the British constitution (although it would not remain up to date for
long). A problem that would arise in doing this would be that of deciding
whether rules were sufficiently connected with the machinery of government to
count as part of the constitution. Should the statement include the rules and
practices relating to the control of immigration, or the organisation of the
armed forces, or the administration of social security? This sort of question
would have to be answered rather arbitrarily, for there are no natural bound-
aries of the system of government or of the constitution. As S Finer, V Bogdanor
and B Rudden have commented (Comparing Constitutions (1995), p 40) the
British constitution is ‘indeterminate, indistinct and unentrenched’. Moreover,
much of it would remain so even if it were codified.

Unsurprisingly, no comprehensive list or statement of the kind under con-
sideration has been attempted, but Albert Blaustein and Gisbert Flanz (eds),
Constitutions of the Countries of the World, present us with a list of constitutional
statutes of the United Kingdom (in 1992) which names over 300 statutes,
ranging from Magna Carta 1215 and the Bill of Rights 1689 to more recent
statutes such as the Parliament Acts 1911 and 1949, the Crown Proceedings Act
1947, the Parliamentary Commissioner Act 1967, the European Communities
Act 1972, the Race Relations Act 1976 and the British Nationality Act 1981. The
2006 edition of Blackstone’s Statutes in Public Law and Human Rights includes
extracts from 120 statutes, of which 74 were passed within the last twenty years.
Whether this is a reliable indication of how much the British constitution has
changed in recent times is a matter we shall consider later in this chapter.

A comprehensive list of constitutional rules would not tell us what is distinc-
tive in the British constitution or what is of especial value. For the constitution
is not mere machinery for the exercise of public power, but establishes an order
by which public power is itself to be constrained. Some constitutional rules
express social or political values that are thought important to preserve, or
that help to maintain a balance between different institutions of government,
or safeguard minorities or protect individual rights. These rules, we may say,
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have ‘something fundamental’ about them, and are distinguishable from much
that is circumstantial, temporary, simply convenient or merely mechanical in
the constitution.

This distinction, however, is not straightforward. There is often disagreement
about what is vital in the constitution and what is inessential. It is easy to fall
into a very conservative way of regarding the constitution and to categorise
what is old and traditional in our rules and practices as necessarily to be
cherished and preserved, although no longer conformable to a changed society,
a transformed public consciousness and new conceptions of justice and moral-
ity. There is a contrary tendency to view the whole constitution in an instru-
mental way, holding all its rules to be equally malleable or dispensable in the
interest of immediate political ends or administrative convenience.

Profound changes in society and politics in the past century created stresses
in Britain’s historical constitution, but a lack of consensus, together with official
inertia or satisfaction with the status quo, for long inhibited thoroughgoing
constitutional reform. The response to revealed defects was to adjust or tinker
with the constitutional mechanism, sometimes without due deliberation or
debate, rather than to redesign the system. Towards the close of the twentieth
century questions were increasingly raised about the suitability of the constitu-
tion to the political realities of the post-industrial, multi-racial, multi-party,
relatively non-deferential and egalitarian (if still unequal) society which Britain
had become. We find Samuel Beer observing that ‘the new stress on participant
attitudes and behaviour collides with values anciently embedded in the politi-
cal system’ (Britain Against Itself (1982), p 112). Constitutional rules which had
seemed deeply rooted were coming under critical scrutiny — for example, the
electoral system, rules for maintaining governmental secrecy, and the law and
conventions which regulate the working of Parliament. Government was seen
to be over-centralised and insufficiently controlled. In response to such criti-
cisms and dissatisfactions the Blair Government, taking office in 1997, launched
an ambitious — but not comprehensive — project of constitutional reform, which
we consider in the final section of this chapter. The still uncompleted reform
project has given a renewed impetus to constitutional debate and it is timely for
us to ask, what in the British constitution has outlived its usefulness, what needs
reform, and what expresses fundamental values that it is important to maintain
and strengthen?

(@) Fundamentals and fluidity

It may be expected that Parliament, the government and the courts should have
a particular concern for rules that reflect fundamental values, upholding them
against prejudice or transient passions and departing from them only on the
strength of open and principled argument.

Unfortunately this expectation is sometimes disappointed. The abrogation
by Parliament of long-established rules that may be deemed fundamental is not
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always supported by full investigation or convincing justification. This criticism
has been made, for instance, of the abolition by the Criminal Justice Act 1988
of the defendant’s right of peremptory challenge of jurors (see Gobert [1989]
Crim LR 528) and also of the abolition by the Criminal Justice and Public Order
Act 1994 of an accused person’s ‘right of silence’, which had ‘stood out as one
of the proudest boasts of Britain’s commitment to civil liberties’ (Geoffrey
Robertson, Freedom, the Individual and the Law (7th edn 1993), p 32; see further
Birch [1999] Crim LR 769). Proposed legislation to restrict the right to trial by
jury — regarded by Lord Denning as ‘the bulwark of our liberties’ (Ward v James
[1966] 1 QB 273, 295) — attracted similar criticism, and the Government was
compelled to make significant concessions to overcome opposition in the
House of Lords and secure the enactment of the Criminal Justice Act 2003.

By the Anti-terrorism, Crime and Security Act 2001 Parliament authorised
the indefinite detention without trial of non-British nationals who were sus-
pected of being international terrorists. To forestall challenges to the adoption
of this power, the Government derogated from Article 5(1) of the European
Convention on Human Rights (the right to liberty and security of person).
Derogation is allowed by the Convention (Article 15) if strictly necessary in the
event of a ‘public emergency threatening the life of the nation’. In A v Secretary
of State for the Home Department [2004] UKHL 56, [2005] 2 AC 68, it was held
by the House of Lords that the Government’s derogation on this ground went
beyond what was strictly necessary and was unlawful. It was further held that
section 23 of the Act, the provision for detention, was incompatible with Article
5(1) of the Convention. The case resulted in Parliament relegislating, replacing
the scheme of indefinite detention without trial with a system of ‘control
orders’, themselves deeply controversial from a human rights point of view
(see the Prevention of Terrorism Act 2005). (These matters are more fully con-
sidered in chapters 5 and 11.)

Judicial decisions, too, may undo what had been thought fundamental. Here
follows an example of judicial subversion of a fundamental rule — although
happily it was only a temporary aberration, and after a time the rule was restored.

The writ of habeas corpus (meaning, ‘thou shall have the body brought into
court’), for securing a judicial inquiry into the legality of a person’s detention,
has its origin in early common law and a series of Habeas Corpus Acts. Section
3 of the Act of 1816 provides that when a writ of habeas corpus has been issued,
and the custodian of the person detained has made a return to the writ, showing
cause for the detention, the court may ‘examine into the truth of the facts set
forth in such return’. The efficacy of the writ of habeas corpus will often depend
in practice on the onus of proof, and the courts established the rule (surely
implicit in section 3 of the Habeas Corpus Act 1816) that the custodian must
prove, to the satisfaction of the court, the circumstances alleged to justify the
detention. This rule, in assuring effective protection of the right of the
individual to personal freedom, certainly has the appearance of ‘something
fundamental’: it is not confined to habeas corpus proceedings and was
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expressed as follows by Lord Atkin in Eshugbayi Eleko v Government of Nigeria
[1931] AC 662, 670:

In accordance with British jurisprudence no member of the executive can interfere with
the liberty or property of a British subject except on the condition that he can support the
legality of his action before a court of justice.

However in a number of cases arising under the Immigration Act 1971 the courts
reversed the rule as to onus of proof in habeas corpus proceedings, holding
that the onus was on the applicant to establish that his or her detention was
unlawful. It was further held that this onus could be discharged only by showing
that the immigration authority — immigration officer or Secretary of State — had
no reasonable grounds for reaching the conclusions on which the detention was
based. (See in particular R v Secretary of State for the Home Department,
ex p Choudhary [1978] 1 WLR 1177; Zamir v Secretary of State for the Home
Department [1980] AC 930.) The effect of these rulings upon the administration
of immigration law was, as Templeman L] observed in R v Secretary of State for
the Home Department, ex p Akhtar [1981] QB 46, 52, to deny ‘the effective
recourse of an individual to the courts which administer justice in this country’.
Must we not say of this judicial deviation, in which the courts overturned the rule
of the Habeas Corpus Act and robbed the individual of an effective remedy for
unlawful detention, that it violated fundamental constitutional principle? In
Khawaja v Secretary of State for the Home Department [1984] AC 74, the House
of Lords restored the true principle, holding that the burden of proof rested on
the custodian, and that the issue was not whether there were reasonable grounds
for the decision to detain, but whether the detention could be justified in law. (See
further Newdick [1982] PL 89, [1983] PL213.)

(b) Constitutional safequards

To whom are we to look for the defence of what is fundamental in the
constitution — for the preservation of ‘constitutionalism’? In the first place, the
courts have a cardinal role to play in upholding fundamental principle, although,
as we have seen, they have themselves a power to reinterpret or displace consti-
tutional rules, which itself calls for vigilance: quis custodiet ipsos custodes? (who
will guard the guardians?). We rely upon the courts to maintain fundamental
legal rules against excessive zeal or malpractice of administrators and others who
exercise public power, but their role as constitutional guardians is necessarily
limited. They are restricted, as regards legislation, by the doctrine of parliamen-
tary sovereignty (see chapter 2); and they work within a tradition (itself resting
on a fundamental idea of the constitution) of judicial restraint, for they are, after
all, unelected, largely unaccountable, and not especially qualified to resolve issues
of political judgement and policy. In recent years the courts have, however, found
a new boldness in developing the principles of judicial review, and an eminent
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constitutional lawyer declares that they have brought about a ‘renaissance of
administrative law’ in asserting their power to control public authorities (Sir
William Wade, Constitutional Fundamentals (rev edn 1989), ch 5). The balance
between a proper judicial restraint and a legitimate judicial activism remains
a critical feature of the constitution. (See further chapters 10 and 11.)

Secondly, we depend on the political actors themselves to observe the ‘rules
of the game’: ministers, civil servants and parliamentarians operate in a frame-
work of generally well-understood procedures which are designed to make the
governmental machine work, not merely efficiently but with respect for funda-
mentals. A veteran parliamentarian showed an awareness of this in remarking,
‘We have no constitution in this country: we have only procedure — hence its
importance’ (Mr St John-Stevas, HC Deb vol 991, col 721, 30 October 1980).
Procedures, it is true, may not hold up in a time of crisis. Admitting this,
JW Gough nevertheless asked whether, in ‘a time of crisis or of embittered
emotions’, we should be ‘any safer with laws, even with fundamental laws and
a written constitution’ (Fundamental Law in English Constitutional History
(1955), p 212). The observance of procedures is checked in certain respects by
parliamentary select committees — such as the Public Accounts Committee and
the Select Committee on Standards and Privileges —and by the Comptroller and
Auditor General, the Committee on Standards in Public Life, the Parliamentary
Ombudsman and the Commissioner for Public Appointments. (See further
chapter 9.)

Thirdly, and in the last resort, we depend on the force of public opinion,
pronounced in the general verdicts of elections and expressed in more specific
ways through the media, political parties and private interest groups and organ-
isations of many kinds. A valuable role is performed by those organisations,
such as Liberty (the National Council for Civil Liberties), that exist for the
purpose of defending individual rights. (See further chapter 8.)

2 The constitution and the state

Constitutionalism is not necessarily assured by a democratic governmental
system with a supportive political culture: there must also be an appropriate and
effective institutional structure. This is underlined by Daniel Franklin and
Michael Baun (Political Culture and Constitutionalism: A Comparative Approach
(1995), p 222):

Even where a strong cultural consensus in favour of constitutionalism exists . . . the problem
of institutional design - in the sense of creating governmental institutions that are both work-
able and legitimate - remains. Political culture, it appears, is a necessary, but not a sufficient,
condition for democratic constitutionalism.

The institutional structure may seem to rest upon the idea of the state, for
definitions of the constitution often focus on the concept of the state and
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its organs. For example, Hood Phillips and Jackson’s Constitutional and
Administrative Law (8th edn 2001), p 5, defines a constitution as:

the system of laws, customs and conventions which define the composition and powers of
organs of the state, and regulate the relations of the various state organs to one another and
to the private citizen.

Regarded from the perspective of international law the United Kingdom is
undoubtedly a state, but our constitutional system has been constructed largely
without the use of the concept of the state. In Britain there is no legal entity
called ‘the state’ in which powers are vested or to which allegiance or other
duties are owed. The non-admission of the idea of the state helps to explain the
tardy and partial development, in Britain, of a system of public law. As Kenneth
Dyson remarks (The State Tradition in Western Europe (1980), p 117), there was
‘no conception of the state to which principles and rules could be attributed’,
and ordinary private law occupied much of the field in which relations between
public officers and private citizens were conducted (among many examples, see
Entick v Carrington (1765) 19 St Tr 1029 and Malone v Metropolitan Police
Commissioner [1979] Ch 344, both considered in chapter 2). For issues savour-
ing more of policy than of property, the courts were inclined to resign to
Parliament the function of controlling governmental action. It has been said,
too, that the absence of a concept of the state has frustrated ‘the development
of a rational-legal theory of the constitution” and has excluded from our con-
stitutional culture ‘the notion of an authority higher than the government
of the day’ (P Madgwick and D Woodhouse, The Law and Politics of the
Constitution of the United Kingdom (1995), p 75; see further Mitchell, ‘“The
causes and effects of the absence of a system of public law in the United
Kingdom’ [1965] PL 95 and Laborde, ‘The concept of the state in British and
French political thought’ (2000) 48 Political Studies 540).

The written constitutions of many countries are founded on the idea of the
state as expressing the whole political organisation of the people. We find, for
instance, the following provisions in the Constitution of Ireland of 1937.

The Constitution of Ireland

Article 4. The name of the State is Fire, or, in the English language, Ireland.
Article 5. Ireland is a sovereign, independent, democratic state.

Article 6. (1) All powers of government, legislative, executive and judicial, derive, under God,
from the people, whose right it is to designate the rulers of the State . . .
(2) These powers of government are exercisable only by or on the authority of
the organs of State established by this Constitution.

Article 9. (2) Fidelity to the nation and loyalty to the State are fundamental political duties
of all citizens.
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A number of the fundamental rights defined by the Irish Constitution are
expressed in terms of guarantees or obligations assumed by the state. For
instance, the state ‘guarantees liberty for the exercise’ inter alia of “The right of
the citizens to express freely their convictions and opinions’ (Art 40(6)(1)).

The idea of the state is familiar enough in English political thought, and even
lawyers have to deal with such expressions as ‘offences against the state’, ‘act of
state’, and the ‘interests of the state’. On the other hand, as Sedley L] remarked
in A v Head Teacher and Governors of Lord Grey School [2004] EWCA Civ 382,
[2004] 4 AIl ER 628, [3], ‘the law of England and Wales does not know the state
as a legal entity’. Accordingly, there is no single legal definition of the state for
all purposes and the courts have had to decide, in various contexts, whether a
particular public body is an organ of the state. In D v National Society for the
Prevention of Cruelty to Children [1978] AC 171, it was argued that the NSPCC,
a voluntary charity incorporated by royal charter and authorised by statute to
bring care proceedings for the protection of children, was not part of ‘the state’
and accordingly could not rely on ‘public interest immunity’ (a prerogative
immunity of the Crown’s) as justifying its refusal to disclose the identity of its
informants. Lord Simon of Glaisdale disposed of this argument in the follow-
ing words (pp 235-6):

‘[T]he state” cannot on any sensible political theory be restricted to the Crown and the
departments of central government (which are, indeed, part of the Crown in constitutional
law). The state is the whole organisation of the body politic for supreme civil rule and
government - the whole political organisation which is the basis of civil government. As such
it certainly extends to local - and, as I think, also statutory - bodies in so far as they are exer-
cising autonomous rule.

(See further on Crown prerogatives chapters 6 and 7.)

In Foster v British Gas [1991] 2 AC 306 the House of Lords, applying criteria
laid down by the European Court of Justice, ruled that the British Gas
Corporation (a nationalised industry, the predecessor of British Gas plc) was
sufficiently identified with the state (it had been set up by the state with special
powers to provide a public service under the control of the Secretary of State)
to be bound by the terms of an EC Directive addressed to the United Kingdom
and other Member States of the European Community (see further chapter 5).

The phrase ‘the interests of the state’ occurs in the Official Secrets Act 1911,
and was considered in the following case.

Chandler v Director of Public Prosecutions [1964] AC 763 (HL)

The appellants had attempted to enter and immobilise an airfield, which was
a ‘prohibited place’ within the meaning of the Official Secrets Act 1911, as a
demonstration of opposition to nuclear weapons. They were charged with con-
spiracy to commit a breach of section 1 of the Act, which makes it an offence to
enter any prohibited place ‘for any purpose prejudicial to the safety or interests
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of the State’. It was argued for the appellants that what they had intended to do
was not in fact prejudicial to the safety or interests of the state, and further that
it was their purpose to benefit and not to harm the state. Counsel argued also
that the word ‘State’ in the Act meant the inhabitants of the country and not the
organs of government.

Lord Reid: . . . Next comes the question of what is meant by the safety or interests of the
State. ‘State” is not an easy word. It does not mean the Government or the Executive. ‘L'Etat
c’est moi” was a shrewd remark, but can hardly have been intended as a definition even in
the France of the time. And I do not think that it means, as counsel argued, the individuals
who inhabit these islands. The statute cannot be referring to the interests of all those
individuals because they may differ and the interests of the majority are not necessarily the
same as the interests of the State. Again we have seen only too clearly in some other coun-
tries what can happen if you personify and almost deify the State. Perhaps the country or
the realm are as good synonyms as one can find and | would be prepared to accept the organ-
ised community as coming as near to a definition as one can get.

Lord Hodson also took the state to mean ‘the organised community’ (p 801).

Lord Devlin: . . . What is meant by ‘the State’? Is it the same thing as what | have just called
‘the country’? Mr Foster, for the appellants, submits that it means the inhabitants of a
particular geographical area. | doubt if it ever has as wide a meaning as that. | agree that in
an appropriate context the safety and interests of the State might mean simply the public or
national safety and interests. But the more precise use of the word ‘State’, the use to be
expected in a legal context, and the one which | am quite satisfied . . . was intended in this
statute, is to denote the organs of government of a national community. In the United
Kingdom, in relation at any rate to the armed forces and to the defence of the realm, that
organ is the Crown.

In the view of all their Lordships, the interests of the state were in this matter iden-
tical with those of the Crown or at all events were determined by the Crown — in
effect, by the government of the day. Lord Pearce, for example, said (p 813):

In such a context the interests of the State must in my judgment mean the interests of the
State according to the policies laid down for it by its recognised organs of government and
authority.

Consequently it could not be argued that the military dispositions decided
upon by the government were not in the interests of the state. The arguments for
the appellants having failed in this and other respects, their convictions were
confirmed. (See further Thompson [1963] PL 201.)

In R v Ponting [1985] Crim LR 318 McCowan J, in directing the jury on the
meaning of ‘the interest of the State’ in section 2(1) (since repealed) of the
Official Secrets Act 1911, followed Lord Pearce in saying that the expression
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meant the policies of the state laid down for it by the recognised organs of gov-
ernment and authority. This ruling neutralised Ponting’s argument, in defend-
ing a charge of disclosure of official information in breach of section 2(1), that
he had acted in the interest of the state as an institution distinct from the
government of the day. (The jury nevertheless acquitted Ponting in a verdict
welcomed by many observers, including Lord Denning: see HL Deb vol 461,
col 563, 20 March 1985. On the Ponting case see further N MacCormick,
Questioning Sovereignty (1999), ch 3.)

If the interests of the state and of the government are in law to be considered
the same, the possibility remains that those interests may differ from what is in
the real interest of the community as a whole. This was perceived by Lord
Radcliffe, when he said, in Glasgow Corpn v Central Land Board 1956 SC (HL) 1,
18-19, that ‘“The interests of government . . . do not exhaust the public interest’.
That the interests of the government may have to yield to the wider public
interest is clearly shown by the ‘Spycatcher’ case, Attorney General v Guardian
Newspapers Ltd (No 2) [1990] 1 AC 109, where the desire of Mrs Thatcher’s
Government to ban the publication of the memoirs of a former Security Service
(MI5) officer, Peter Wright, was weighed against the broader public interests
of freedom of expression and open government. These latter interests were
(eventually) held to prevail over the declared interest of the government of the
day (see further chapter 11). It might make for a better understanding of
constitutional relationships if we had a coherent concept of the state, clearly dis-
tinguished from those who exercise power within it.

Legal argument about the nature of the state and its relation to the govern-
ment is sometimes rather narrow, and may cause us to lose sight of wider
political realities. These receive their due in the following passage.

Ralph Miliband, The State in Capitalist Society (1969), pp 49-54

There is one preliminary problem about the state which is very seldom considered, yet which
requires attention if the discussion of its nature and role is to be properly focused. This is the
fact that ‘the state” is not a thing, that it does not, as such, exist. What ‘the state” stands for
is a number of particular institutions which, together, constitute its reality, and which inter-
act as parts of what may be called the state system.

The point is by no means academic. For the treatment of one part of the state - usually
the government - as the state itself introduces a major element of confusion in the discus-
sion of the nature and incidence of state power; and that confusion can have large political
consequences. Thus, if it is believed that the government is in fact the state, it may also be
believed that the assumption of governmental power is equivalent to the acquisition of state
power. Such a belief, resting as it does on vast assumptions about the nature of state power,
is fraught with great risks and disappointments. To understand the nature of state power, it
is necessary first of all to distinguish, and then to relate, the various elements which make
up the state system.
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It is not very surprising that government and state should often appear as synonymous
for it is the government which speaks on the state’s behalf. It was the state to which Weber
was referring when he said, in a famous phrase, that, in order to be, it must ‘successfully
claim the monopoly of the legitimate use of physical force within a given territory’. But ‘the
state” cannot claim anything: only the government of the day, or its duly empowered agents,
can. Men, it is often said, give their allegiance not to the government of the day but to the
state. But the state, from this point of view, is a nebulous entity; and while men may choose
to give their allegiance to it, it is to the government that they are required to give their obe-
dience. A defiance of its orders is a defiance of the state, in whose name the government
alone may speak and for whose actions it must assume ultimate responsibility.

This, however, does not mean that the government is necessarily strong, either in rela-
tion to other elements of the state system or to forces outside it. On the contrary, it may be
very weak, and provide a mere facade for one or other of these other elements and forces.
In other words, the fact that the government does speak in the name of the state and is
formally invested with state power, does not mean that it effectively controls that power.
How far governments do control it is one of the major questions to be determined.

A second element of the state system which requires investigation is the administrative
one, which now extends far beyond the traditional bureaucracy of the state, and which
encompasses a large variety of bodies, often related to particular ministerial departments,
or enjoying a greater or lesser degree of autonomy - public corporations, central banks,
requlatory commissions, etc - and concerned with the management of the economic, social,
cultural and other activities in which the state is now directly or indirectly involved. The extra-
ordinary growth of this administrative and bureaucratic element in all societies, including
advanced capitalist ones, is of course one of the most obvious features of contemporary life;
and the relation of its leading members to the government and to society is also crucial to
the determination of the role of the state.

Formally, officialdom is at the service of the political executive, its obedient instrument,
the tool of its will. In actual fact it is nothing of the kind. Everywhere and inevitably, the
administrative process is also part of the political process; administration is always political
as well as executive, at least at the levels where policy-making is relevant, that is to say in
the upper layers of administrative life. . . . Officials and administrators cannot divest them-
selves of all ideological clothing in the advice which they tender to their political masters,
or in the independent decisions which they are in a position to take. The power which top
civil servants and other state administrators possess no doubt varies from country to country,
from department to department, and from individual to individual. But nowhere do these
men not contribute directly and appreciably to the exercise of state power. . . .

Some of these considerations apply to all other elements of the state system. They apply
for instance to a third such element, namely the military, to which may, for present purposes,
be added the para-military, security and police forces of the state, and which together form
that branch of it mainly concerned with the ‘management of violence'.

In most capitalist countries, this coercive apparatus constitutes a vast, sprawling and
resourceful establishment, whose professional leaders are men of high status and great influ-
ence, inside the state system and in society . . .
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Whatever may be the case in practice, the formal constitutional position of the adminis-
trative and coercive elements is to serve the state by serving the government of the day. In
contrast, it is not at all the formal constitutional duty of judges, at least in Western-type
political systems, to serve the purposes of their governments. They are constitutionally
independent of the political executive and protected from it by security of tenure and other
quarantees. Indeed, the concept of judicial independence is deemed to entail not merely the
freedom of judges from responsibility to the political executive, but their active duty to
protect the citizen against the political executive or its agents, and to act, in the state’s
encounter with members of society, as the defenders of the latters’ rights and liberties. . . .
But in any case, the judiciary is an integral part of the state system, which affects, often
profoundly, the exercise of state power.

So too, to a greater or lesser degree, does a fifth element of the state system, namely
the various units of sub-central government. In one of its aspects, sub-central government
constitutes an extension of central government and administration, the latter’s antennae or
tentacles. In some political systems it has indeed practically no other function. In the coun-
tries of advanced capitalism, on the other hand, sub-central government is rather more than
an administrative device. In addition to being agents of the state these units of government
have also traditionally performed another function. They have not only been the channels of
communication and administration from the centre to the periphery, but also the voice of the
periphery, or of particular interests at the periphery; they have been a means of overcom-
ing local particularities, but also platforms for their expression, instruments of central control
and obstacles to it. For all the centralisation of power, which is a major feature of govern-
ment in these countries, sub-central organs of government, notably in federal systems such
as that of the United States, have remained power structures in their own right, and there-
fore able to affect very markedly the lives of the populations they have governed.

Much the same point may be made about the representative assemblies of advanced
capitalism. Now more than ever their life revolves around the government; and even where,
as in the United States, they are formally independent organs of constitutional and political
power, their relationship with the political executive cannot be a purely critical or obstruc-
tive one. That relationship is one of conflict and cooperation.

Nor is this a matter of division between a pro-government side and an anti-government
one. Both sides reflect this duality. For opposition parties cannot be wholly uncoopera-
tive. Merely by taking part in the work of the legislature, they help the government’s
business. . . .

As for government parties, they are seldom if ever single-minded in their support of the
political executive and altogether subservient to it. They include people who, by virtue of
their position and influence, must be persuaded, cajoled, threatened or bought off.

It is in the constitutionally-sanctioned performance of this cooperative and critical func-
tion that legislative assemblies have a share in the exercise of state power. That share is
rather less extensive and exalted than is often claimed for these bodies. But . . . it is not,
even in an epoch of executive dominance, an unimportant one.

These are the institutions - the government, the administration, the military and the
police, the judicial branch, sub-central government and parliamentary assemblies - which
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make up ‘the state’, and whose interrelationship shapes the form of the state system. It
is these institutions in which ‘state power” lies, and it is through them that this power is
wielded in its different manifestations by the people who occupy the leading positions
in each of these institutions - presidents, prime ministers and their ministerial colleagues;
high civil servants and other state administrators; top military men; judges of the higher
courts; some at least of the leading members of parliamentary assemblies, though these are
often the same men as the senior members of the political executive; and, a long way
behind, particularly in unitary states, the political and administrative leaders of sub-central
units of the state. These are the people who constitute what may be described as the
state elite.

No matter how centralised government in the United Kingdom may be (and,
even after devolution, British government remains remarkably centralised) it
would be misleading, as Miliband shows, simply to identify central government
with the state (see further Loughlin, ‘The state, the Crown and the law’, in
M Sunkin and S Payne (eds), The Nature of the Crown (1999)).

3 Constitutional law beyond the state

A number of commentators have in recent years argued that the traditional
focus in constitutional studies (both legal and political) on the state is no
longer appropriate or that, at the least, such a focus needs now to be supple-
mented with additional perspectives. Gavin Anderson, for example, urges that
we need to do no less than to ‘reconfigure our understandings of consti-
tutional law and constitutional rights according to . . . [a new] paradigm
that enables us to understand better, and respond to, the challenges facing
constitutionalism in an age of globalization’ (Constitutional Rights after
Globalization (2005), p 3).

The state, it is claimed, is coming under pressure both internally and exter-
nally. On the one hand the devolutionary forces of regionalism and localism are
investing sites of constitutional authority within the state with increasing
power. In the United Kingdom, for example, we can no longer understand the
fullness of our constitutional arrangements if we confine our attention to
matters in London, Westminster and Whitehall. The Scottish Parliament in
Holyrood and the National Assembly for Wales in Cardiff Bay are essential insti-
tutions not only if you are studying British constitutional law in Scotland or
Wales but so, too, if you are studying it in England. On the other hand, the forces
of globalisation (in the economic, political, social, cultural and legal spheres)
and the rise to constitutional prominence of both international and suprana-
tional organisations such as the World Trade Organisation, the United Nations,
the Council of Europe and the European Union (among a number of others)
requires us to shift our gaze also beyond national borders. To this end recent
years have seen a voluminous literature with such suggestive titles as J] Camilleri
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and J Falk, The End of Sovereignty? (1992), S Sassen, Losing Control? Sovereignty
in an Age of Globalization (1996) and S Strange, The Retreat of the State (1996),
while a number of EU lawyers have written articles that talk of such things as
‘post-national constitutionalism’ and the need to find ‘constitutional substi-
tutes’ (see eg, Shaw (1999) 6 Jnl European Pub Policy 579 and Chalmers (2000)
27 Jnl Law and Soc 178).

Two different sets of claims are made in this literature. The first, more mod-
erate, is that even if the state continues to be the primary site of constitutional
authority, the way in which it operates is now conditioned by both sub-state and
super-state forces. The second, bolder, claim is that, in some senses at least, the
state is no longer the primary site of constitutional authority and has been
replaced in that regard by a combination of sub-state and super-state forces. The
following extract surveys the issues.

Martin Loughlin, Sword and Scales (2000), pp 141-5

The nation-state is a relatively modern phenomenon. Its emergence has been traced to the
period after the Treaty of Westphalia of 1648, an era in which the western world was divided
into more clearly delineated jurisdictions and the modern map of Europe began to take
shape. But the idea of the nation-state which emerged in modern European history is not
one in which a close congruence between ethnicity and the structure of government has
been forged. Given the circumstances in which states have been formed, such congruency
is almost never realized. Rather, nation-states are best viewed as ‘imagined communities’
[Benedict Anderson] or ‘groups which will themselves to persist’ [Ernest Gellner]. They exist
despite differences of race and language, and largely because they are united by ‘common
sympathies” [JS Mill] or a history of common suffering . . . This is what might be called a civic
conception of the nation-state. The French, for instance, constitute a nation-state, whether
their ancestors were Gauls, Bretons, Normans, Franks, Romans or whatever. Similarly, the
English, Irish, Scots and Welsh - notwithstanding their ethnic differences - have been forged
into the nation-state of the United Kingdom. In this civic conception, the nation-state can be
seen as a device through which class, ethnic and religious tensions within a defined territo-
rial unit can be managed.

These nation-states present themselves as independent units in the international arena.
From . . . the mid-eighteenth century, it has generally been accepted that the fundamental
principle of international law is that of the formal equality of states, a principle which in turn
yields those of independence and territorial integrity. These principles of the independence,
equality and territorial integrity of sovereign states form the basis for the conduct of inter-
national relations . . .

[Clertain structural changes are occurring in the international arena which appear to chal-
lenge the traditional role of the nation-state in political and economic affairs. These struc-
tural changes involve the twin processes of integration and fragmentation. Although these
processes seem to be pulling in opposite directions, both present threats to the position of
the nation-state as the predominant actor in . . . political affairs.



18

British Government and the Constitution

The process of integration is the result of the global impact of economic and technologi-
cal change. The world which we inhabit is now genuinely global. It has been noted, for
example, that today even illiterate labourers working in the deepest recesses of tropical rain
forests understand that their livelihoods are not determined by forces operating at the level
of their localities or even within the territorial borders of their states, but by the vagaries of
world markets and the habits, tastes and capacities of consumers in distant countries. But
this observation now applies not only to the cocoa labourers of Ghana but also to workers
in the semi-conductor plants of Scotland and north-east England. With the emergence of
global markets we see the growth in scale and power of transnational corporations and also
the establishment of a variety of international organizations trying to respond to the requ-
latory issues which are presented. This process of world-wide economic integration necessi-
tates a reconfiguration of the international political arena.

The process of fragmentation is, to some extent, a by-product of economic and political
integration. With the growth of world markets, for example, the trend has been towards the
regionalization of economies, and some of these regional entities (e.qg., Singapore/Indonesia
or Vancouver/Seattle) have become linked primarily to the global economy rather than to
their host nation-states. In response to these economic trends, which have contributed to
the resurgence of issues of ethnic identity, more extensive powers of government have been
given to regional bodies within the nation-state. This has occurred throughout Europe,
notably in the autonomous regions of Spain and the Lander of Germany and as the recent
establishment of a Welsh Assembly and a Scottish Parliament indicates, this process has also
affected governmental arrangements within the United Kingdom . . . Fragmentation under-
mines the traditional structures of the nation-state and has prompted the reconfiguration of
the national political system. Such contemporary trends of integration and fragmentation are
commonly viewed as responses to one powerful phenomenon - globalization.

Since the end of the Second World War, there has been a spectacular growth in transna-
tional investment, production and trade. In turn, this has led to the establishment of global
financial markets as the major US, European and Japanese banks have become locked into
an international circuit requlating the flow of capital. The major transnational corporations
which have emerged now account for a large proportion of the world’s production and these
corporations, able to disperse their centres of production, are no longer bounded by the ter-
ritories of any particular State.

Many of these changes have been driven by technological development. A revolution has
occurred in transportation and communications systems and, in conjunction with the micro-
chip revolution and the digitalization of information, this has had a profound impact on eco-
nomic activity. Production is now much less tied to specific localities; enterprises increasingly
possess the capacity to shift capital and labour at low cost and high speed. Money is now
able to circulate around the world through invisible networks, in vast quantities and at high
velocity. These developments - universalized communication, supersonic transportation,
hi-tech weaponry and the like - have presented a series of serious challenges to the nation-
state. The success of the modern State over the last two hundred years has been based
mainly on its ability to promote economic well-being, to maintain physical security and to
foster a distinctive cultural identity of its citizens. Yet it is precisely these claims which are
now being undermined by [the forces of globalisation].
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Having surveyed the issues, Loughlin’s verdict is that, powerful as the simul-
taneously integrationist and fragmentary forces of globalisation may be, the
state will survive them, and will survive them intact (pp 145-6):

Globalization has created a world of greater interdependence. Nevertheless, although the
phenomenon seems to undermine the power of the nation-state, it is unlikely to lead to its
demise. Indeed, there seems little doubt but that the modern State will remain the primary
form of political organization for the foreseeable future . . .

The State is still the principal agency for managing the economy and promoting the
welfare of its citizens. The critical point for our purposes is that, as a result of structural
changes, the State must acknowledge that, to be effective, it must be prepared to work with
other powerful agencies. To be successful, the State must be able to harness the immense
power now located in private corporations and it must also work in tandem with a range of
supra-national governmental bodies. The State, in short, is obliged to share power.

Loughlin’s analysis is supported by Helen Thompson, who comes to a similar
conclusion: (‘The modern state and its adversaries’ (2006) 41 Government and
Opposition 23, 26, emphasis in the original):

[Flor the modern state to be heading towards crisis, or significant long-term change, at least
one of three things would have to be true: first, consent to particular and reasonably long-
established sites of authoritative rule is breaking down either through large-scale resistance
to the rule of law, or through the rejection of the rules of rule of such a state by a signifi-
cant section of the political community constituted by it, and those who command the state’s
power cannot contain such developments; secondly, previously capable states are unable to
command coercive power against those over whom they rule and against their external
enemies; thirdly, the laws and demands of international institutions and organizations have
enforceable claims against historically sovereign states.

In a compelling overview, Thompson argues that while each of these three
phenomena has occurred at least somewhere in the world in recent times, there
is no overall pattern that may be attributable to overarching forces of globalisa-
tion. She argues, for example, that the ‘most crucial coercive powers that states
enjoy are to tax and to command military forces’ and that the evidence ‘does not
suggest that states are actually taxing less than they did . . . Neither can it be
plausibly claimed that the coercive power of well-established states to tax is
diminishing . .. [and] Even more clearly, the ability of previously capable states
to mobilize armed force has been unimpaired by the end of the Cold War’
(pp 30-3). While she concedes that not all states today ‘enjoy the same degree
of external sovereignty as they did at the end of the 19705’ (p 34):

such intervention in the internal affairs of nominally sovereign states does not represent a
move beyond Westphalia. In the spirit of Westphalia, powerful states have long tried to
curtail the activities of other states as states.
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According to Thompson, and contrary to popular myth, the Peace of
Westphalia (1648) ‘did not result in external state sovereignty against all other
states’. Rather, it ‘legitimized the sovereignty of powerful modern states and the
right of those states to impose limits on the statehood of defeated and aspiring
states. It defined an external world in which sovereignty depended on power
and in which distinctions were made between strong and weak states’ (pp 25-6).
Seen in this light, the policies of contemporary institutions such as the World
Bank and the IMF, where tough conditions are imposed on states in the devel-
oping world, conditions that increasingly speak to constitutional values such as
‘good governance’, ‘accountability’ and ‘transparency’, are not so much a break
from the Westphalia model as its continuation by new means: ‘An international
economy in which indebted states find that richer states succeed in controlling
their economic decision-making and the parameters of their internal politics
is repeating past history’ (p 36). Thompson’s conclusions are as follows
(pp 39-40):

Whilst the internal authority of some poorer states has certainly buckled under the pres-
sure of economic liberalization, it is the external sovereignty of many poor and small states
that has diminished most significantly, leaving them unable to resist the demands of other
states and international institutions without inviting their own destruction. This is not
because of anything that can sensibly be called ‘globalization’. Neither does it mean that
the modern state is heading towards a general crisis. Rather it suggests that the number
of modern states that can lay claim to effective external sovereignty is diminishing towards
the numbers seen in the more distant past. We are returning to some aspects of an older
political world in which empire - the rule of a state over territory where it does not, at
least at the moment of subjugation, recognize the subjects as its own - was central to the
language and practice of politics. The modern state and empire have long been historical
bedfellows.

In a lengthy and thoughtful analysis Neil Walker examines a variety of cri-
tiques of modern constitutionalism, including those associated with globalisa-
tion and post-nationalism. He suggests (as does Gavin Anderson, Constitutional
Rights after Globalization (2005)) that what is needed to account for constitu-
tionalism in today’s world is a developed sense of ‘constitutional pluralism’
(‘“The idea of constitutional pluralism’ (2002) 65 MLR 317). Walker says, first,
that any successful notion of constitutionalism must (p 334):

continue to take the state seriously as a significant host to constitutional discourse. Even
those who would most urgently contend that constitutionalism has to encompass post-
national trends or that constitutionalism is an increasing irrelevance or obstacle to under-
standing or steering forms of social and political organisation, would hardly deny the state
its place in the constitutional scheme.
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He goes on to suggest, however, that:

almost equally uncontroversially, a revised conception of constitutionalism should of course
then also be open to the discovery of meaningful constitutional discourse and processes in
non-state sites . . . Even for those who are most sceptical or pessimistic about the viability
of constitutionalism beyond the state, their position is based either upon an incapacity to
imagine the form in which such post-state constitutionalism might be effectively articulated
and institutionalised or upon an unwillingness to concede that the time is yet ripe for such
an enterprise, rather than upon a refusal in principle to contemplate that a constitutional
steering mechanism, or its functional equivalent, might be appropriate for significant circuits
of transnational power.

Be this as it may, in this book we focus in most of our chapters on British con-
stitutional law and practice, albeit that we aim to explain and demonstrate how
the British constitution accommodates — sometimes relatively smoothly, but
sometimes not — sites of constitutional authority both within the United
Kingdom (see especially chapter 4) and beyond its borders (see especially
chapter 5). In this, perhaps it may be said that we are siding with John Dunn’s
judgement (in The Cunning of Unreason (2000), p 66) that, in the United
Kingdom at least, ‘Only massive selective inattention could stop anyone recog-
nizing that states today remain (as they have been for some time) the principal
institutional site of political experience’.

4 Constitutional reform

It has become a truism that in recent years the United Kingdom has been ‘going
through a period of profound constitutional change’ (D Oliver, Constitutional
Reform in the United Kingdom (2003), p v). We have noted above that the
‘New Labour’ Government that took office in Britain in 1997 did so on a series
of manifesto commitments: to modernise the composition of the House of
Lords and the procedures of the House of Commons; to enact freedom of infor-
mation legislation designed to lead to more open government; to devolve power
to Scotland and Wales; to reform local government; to establish a directly
elected ‘strategic authority’ and mayor for London; to strengthen regional gov-
ernment in England; to enact human rights enforceable in UK courts; and to
continue to work on a bipartisan basis for sustained peace and reform in
Northern Ireland (Labour Party Manifesto, Because Britain Deserves Better
(1997), pp 32-5).

A number of these policies were relatively newly adopted by the Labour Party,
whose traditional hostility to a Bill of Rights, for example, was founded on a fear
that a conservative judiciary would use its provisions to defeat progressive or
socialist legislation (see ] Griffith, The Politics of the Judiciary (5th edn 1997) and
K Ewing and C Gearty, Freedom under Thatcher (1990), ch 8). Others were more
firmly established. Most of these policies had long been advocated by pressure
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groups campaigning for constitutional reform (Charter 88, for example, or
Liberty (the National Council for Civil Liberties), or the Campaign for Freedom
of Information) and several of them had been subjected to detailed analysis
by think tanks such as the Institute for Public Policy Research (IPPR) and the
Constitution Unit, based at University College London. The latter, in particu-
lar, published a series of detailed reports on how to make devolution work,
which, along with the ground-breaking work of the Scottish Constitutional
Convention (on which, see chapter 4), greatly contributed to the way in which
the new Labour Government was able to ‘hit the ground running’ and to
embark on its most ambitious constitutional reforms so early in its first term.

The 1997-2001 Parliament passed legislation or introduced other measures
in fulfilment of each of the Labour Party’s manifesto pledges on constitutional
reform. Thus, the Human Rights Act 1998 incorporated most of the substan-
tive provisions of the European Convention on Human Rights (1950) into
domestic law; the Scotland Act 1998 and the Government of Wales Act 1998
devolved power to Scotland and Wales; the ‘Good Friday’ or ‘Belfast’ Agreement
led to the enactment of the Northern Ireland Act 1998, under which power was
devolved to Northern Ireland; the House of Lords Act 1999 removed most of
the hereditary peers from the House of Lords; a Freedom of Information Act
was passed in 2000; the Greater London Authority Act 1999 created a mayor and
a Greater London Authority for the nation’s capital; the Local Government Act
2000 sought to give a new lease of life to local democracy; and the Regional
Development Agencies Act 1998 made provision, albeit modest, for the devel-
opment of aspects of economic policy on a regional basis. Meanwhile, the newly
established Modernisation Committee of the House of Commons considered
an array of ways in which Commons procedure could be modernised.

Since 2001 the pace of change — especially of legislative change — may have
slowed somewhat, although 2005 saw the enactment of the (slightly mislead-
ingly named) Constitutional Reform Act, which substantially reforms the
powers and responsibilities of the Lord Chancellor and the judicial appoint-
ments process for England, Wales and Northern Ireland, and provides for the
creation of a new Supreme Court to replace the appellate committee of the
House of Lords and the judicial committee of the Privy Council. (At the time of
writing it appears that the Supreme Court will not commence its work until
2009.) Also important is the Legislative and Regulatory Reform Act 2006, which
concerns the relationship between the government’s and Parliament’s law-
making powers. (The ways in which constitutional reform has been carried out
since 1997 were usefully scrutinised by the House of Lords Select Committee on
the Constitution, Fourth Report: Changing the Constitution — The Process of
Constitutional Change, HL 69 of 2001-02.)

Since 1997 there has also been significant legislative change in several other
areas that touch upon constitutional law and practice. The funding and conduct
of political parties was (partially) reformed by the Political Parties, Elections
and Referendums Act 2000; human rights and civil liberties have been substan-
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tially affected by such legislation as the Crime and Disorder Act 1998, the
Regulation of Investigatory Powers Act 2000, the Extradition Act 2003, the
Asylum and Immigration (Treatment of Claimants) Act 2004 and the Serious
Organised Crime and Police Act 2005, among several others; and there has in
recent years been a raft of counter-terrorism legislation passed, including the
Terrorism Act 2000, the Anti-terrorism, Crime and Security Act 2001, the
Prevention of Terrorism Act 2005 and the Terrorism Act 2006. See also in this
regard the Civil Contingencies Act 2004.

(This legislation and the various matters it concerns are considered through-
out this book: the Human Rights Act is considered in chapters 2, 5, 10 and 11;
the devolution legislation is considered in chapter 4, as is reform of local
government; reforms to Parliament are considered in chapter 9; the Constitu-
tional Reform Act is considered in chapter 2; and much of the counter-terrorism
legislation is considered in chapter 11.)

Despite all this activity two points must immediately be emphasised. The first
is that what is listed above cannot be taken to be a complete or even a particu-
larly coherent project of overall constitutional reform; the second is that it is
not to be implied that the constitution was somehow static or unreformed in
the years before 1997. To expand on each of these points, taking them in reverse
order: the Conservative Governments of 1970-74 and 1979-97 (under Prime
Ministers Edward Heath, Margaret Thatcher and John Major) were not
uniformly or dogmatically conservative of the constitution. On the contrary,
significant constitutional reforms took place during this time. It was under
Edward Heath, for example, that the United Kingdom acceded to the Treaties
establishing the European Communities (see the European Communities Act
1972). There has arguably not been a measure as reforming of the British
constitution as has the United Kingdom’s membership of the European
Community for more than a century. As we shall see in detail in chapter 5, mem-
bership of the Community has had a profound impact on our constitutional
arrangements, principles and understandings. From Mrs Thatcher’s time in
office, three sets of constitutional changes stand out: her reforms to the civil
service (especially the establishment within the civil service of ‘next steps’ or
executive agencies: see chapter 6); the way in which her Government’s extensive
programme of privatisation was accompanied by a novel system of regulation;
and her Government’s record on civil liberties, which saw both significant leg-
islation (such as the Police and Criminal Evidence Act 1984, the Public Order
Act 1986 and the Official Secrets Act 1989) and internationally renowned activ-
ity in the form of the Government’s engagement in litigation (most notoriously,
but not only, in the ‘Spycatcher’ affair (above, p 13). (For a forthright overview,
see K Ewing and C Gearty, Freedom under Thatcher (1990)). Neither was the
constitution left untouched by John Major’s Government, as a glance at the
Criminal Justice and Public Order Act 1994, the Intelligence Services Act 1994,
the Asylum and Immigration Act 1996 and the Police Acts 1996 and 1997,
among numerous others, will show.
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Despite the constitutional significance of these various measures, however,
the constitutional reforms that have occurred since 1997 are far more dramatic
than anything that happened in the quarter-century following Britain’s entry
into the European Communities. Nonetheless, even these reforms are patchy.
This is for at least three different reasons: first, it is difficult to discern an overall
constitutional vision that binds the reforms together; secondly, there are aspects
of the constitution that appear to remain stubbornly off the government’s con-
stitutional reform agenda (reform of the monarchy and of the electoral system
for the House of Commons, for example); and thirdly, a number of the reforms
that have been attempted since 1997 have either been rather half-hearted or
have not worked especially well (reform of the House of Lords, regional devel-
opment within England, freedom of information and devolution to Northern
Ireland may all be examples, to varying extents). Let us examine each of these
claims a little further.

(3) No overall agenda? The coherence of constitutional reform

The post-1997 reform programme as a whole has been said to amount to ‘a new
constitutional settlement, which will be looked back on as the major achieve-
ment of the new Blair Government’ (Robert Hazell (ed), Constitutional Futures
(1999), p 1). This, with respect, is surely an over-statement. Whether constitu-
tional reform will in the future be regarded as the major achievement of the
Blair Government is not for us to judge. What we can say is that, no matter how
significant the various reforms, they do not amount to ‘a new constitutional
settlement’. On the contrary, there is a good deal of the present constitution that
continues to operate much as it has done for decades and decades (see further
below). It may be that we have an ancient constitution, newly reformed in part.
What we do not have is a new constitution. (For a contrary view, see A King,
Does the United Kingdom Still Have a Constitution? (2001).)

It would be better, perhaps, to think in terms of there having been discrete
constitutional reforms (in the plural) rather than a single programme of consti-
tutional reform. As Dawn Oliver suggests (in Constitutional Reform in the
United Kingdom (2003), p 3):

there has been no master plan . . . No coherent ‘vision” of democracy or citizenship or good
governance or constitutionalism has informed the various actors who have brought about
the changes . . . The reforms have often been introduced as pragmatic responses to political
pressures and perceived problems, on an ad hoc, incremental basis.

In The Politics of the British Constitution ((1999), ch 4) Michael Foley chroni-
cles how the leading advocates for each of the major planks of constitution
reform in the late 1990s were different from one another. Those pushing for a
Bill of Rights were not the same as those who desired to see Scottish devolution.
Those campaigning for greater freedom of information were not the same as
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those who advocated reform of Parliament, and so forth. But it was not only
the identity of the campaigners that was different: the methods they used, the
reasons they set out and the eagerness of the Labour Party to accept the argu-
ment varied across each of the main areas of constitutional reform. It is well
known, for example, that the Labour Party was already committed to Scottish
devolution before Tony Blair become its leader (in 1994, following the sudden
death of John Smith) and that Mr Blair, while not himself free of reservations
about the desirability and attractiveness of Scottish devolution, felt that this
was one policy that he could not safely unpick — especially, perhaps, while he
was doing battle with his party over ‘Clause IV’, the now removed provision of
the Labour Party’s constitution that committed it to public ownership (see
further Walker, ‘Constitutional reform in a cold climate’, in A Tomkins (ed),
Devolution and the British Constitution (1998), ch 5 and N Johnson, Reshaping
the British Constitution (2004)).

Nonetheless, it may be that a number of themes can be said to run through
the various post-1997 reforms. In her thoughtful account of constitutional
reform, Dawn Oliver locates three such themes at its core: democracy, citizen-
ship and good governance (Constitutional Reform in the United Kingdom
(2003), esp chs 2, 3 and 19). A number of constitutional reforms touch on
aspects of democracy. Electoral reform and reforms to the composition of the
House of Lords may enhance representative democracy, while devolution
and greater freedom of information may help to develop opportunities to par-
ticipate more effectively in government (see further on democracy and the
constitution, chapter 2). While the electoral system used for elections to the
House of Commons has not been reformed since 1997, the first-past-the-post
system is no longer the only electoral system used in the United Kingdom:
elements of systems of ‘proportional representation’ are used for elections to the
Scottish Parliament, to the Welsh Assembly and to the European Parliament
(see further chapter 8). In 1997 the Government appointed an independent
commission (under the chairmanship of Lord Jenkins) to review the voting
system for the House of Commons (see Cm 4090/1998, discussed in chapter 8),
but its reccommendations have not been carried forward, and this is an aspect of
constitutional reform that has not gone as far as campaigners wanted.

Citizenship — or, at least, a certain liberal conception of citizenship — may be
said to have been enhanced through the enactment of provisions that confer
new constitutional rights on individuals (and corporations). The Human
Rights Act 1998 and the Freedom of Information Act 2000 may be said to be
important in this regard (see too, in Scotland, the Freedom of Information
(Scotland) Act 2002, which, in some respects is rather stronger than the
Westminster Act). (For a critical appraisal of the ‘thinness’ of the human-rights-
based, liberal conception of citizenship, see Bellamy, ‘Constitutive citizenship
versus constitutional rights’, in T Campbell, K Ewing and A Tomkins (eds),
Sceptical Essays on Human Rights (2001), ch 2; for a more positive appraisal, see
D Oliver, Constitutional Reform in the United Kingdom (2003), ch 6). Britain’s
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post-1997 rights legislation has strongly privileged civil and political rights over
economic and social rights, an ‘imbalance’ that has been condemned by writers
such as Ewing (‘Social rights and constitutional law’ [1999] PL 104; see also
C Fabre, Social Rights under the Constitution: Government and the Decent Life
(2000)). The rights which are incorporated into UK law by the Human Rights
Act comprise the following: the right to life; freedom from torture, inhuman or
degrading treatment; freedom from slavery or servitude; the right to liberty and
to security of the person; the right to a fair trial; freedom from retroactive crim-
inal law; the right to respect for private and family life; freedom of thought, con-
science and religion; freedom of expression; freedom of peaceful assembly and
association; the right to marry; freedom from discrimination; the right to
peaceful enjoyment of property; the right to education; the right to free elec-
tions; and freedom from the death penalty. Social and economic rights, such as
the right to work, the right to a decent wage, the right to social security or other
welfare provision, the right to adequate health care and the right to housing,
and so forth, are not included.

‘Good governance’, says Oliver (above, at p 47), comprises the following
values: ‘openness and transparency’; ‘appropriate mechanisms of account-
ability’ (whether ‘political, legal, public or auditing’); ‘appropriate provisions
to maximise the effectiveness of government’; ‘encouragement for public
participation’; and ‘constitutional arrangements’ that promote ‘legitimacy’,
‘trustworthiness’, ‘reliability’, an ‘absence of corruption’ and ‘respect for
human rights’. This is a far-reaching list, and it is not clear that all of these
objectives can simultaneously be achieved. Some would argue, for example,
that accountability or enhanced public participation may in some instances
make government less effective, not more so. Others would object that this
is simply a wish-list, fine for the ivory tower but impractical — implausible,
even — as a basis for the conduct of the sometimes necessarily dirty business
of government. Can an effective national security policy, for example,
successfully be run on the basis solely of the values listed here?

This said, it is clear that perceived deficiencies in the decision-making
processes of government have motivated a number of arguments for con-
stitutional reform. The issues are perceptively analysed in C Foster and
F Plowden, The State Under Stress (1996); see also C Foster, British Government
in Crisis (2005).

It may be claimed that a further theme underpinning constitutional
reform — ideally, if not always in practice — is that of the revival of Parliament.
The House of Commons has reformed a number of its more archaic working
practices (eg, in allowing some bills to be carried over from one session to the
next, instead of having to be started afresh: a reform mainly of benefit to
the government). Acting on recommendations from its Modernisation
Committee for strengthening the scrutiny of legislation and extending oppor-
tunities for debate, the Commons has introduced procedures for the regular
programming of bills and for debates to be held in the ‘parallel chamber’ of
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Westminster Hall. Such reforms as these may help to make the House more
effective, but some argue that more radical change is needed if the House is to
realise the accountability of a government that grows increasingly centralised
as well as more ramified in its organisation and expansive in the range of its
operations (see eg, Tomkins, ‘What is Parliament for?’, in N Bamforth and
P Leyland (eds), Public Law in a Multi-Layered Constitution (2003), ch 3).

The Hansard Society Commission on Parliamentary Scrutiny examined the
role and working of Parliament in its report, The Challenge for Parliament:
Making Government Accountable (2001). The report acknowledged that
Parliament alone cannot guarantee accountability and noted that ‘an array of
independent regulators, commissions and inspectors responsible for moni-
toring the delivery of government services now exists outside Parliament’
(cf too the regulators overseeing the work of privatised utilities, on which see
the House of Lords Select Committee on the Constitution, Sixth Report: The
Regulatory State — Ensuring its Accountability, HL 68 of 2003—04). The central
theme of The Challenge for Parliament was that Parliament ‘should be at the
apex of this system of scrutiny’, providing a framework for the activities of
the numerous other interrogatory and scrutiny bodies and using their inves-
tigations ‘as the basis on which to hold ministers to account’. The report’s
forty-seven detailed recommendations (the majority relating to the House
of Commons) were aimed at fostering a culture of scrutiny among MPs.
The Commission believed that select committees should be ‘the principal
vehicle for promoting this culture of scrutiny and improving parliamentary
effectiveness’ and that Parliament (like the Scottish Parliament and the
European Parliament) should become ‘a more committee-based institution’.
The report’s recommendations were designed to extend the reach of the
committees to the remoter agencies and outposts of government and make
committee scrutiny more systematic and rigorous. The Commission insisted,
however, that the chamber of the House ‘should remain the forum where
ministers are held to account for the most important and pressing issues of
the day’. (For commentary, see Oliver, ‘The challenge for Parliament’ [2001]
PL 666; see further chapter 9.)

Conversely, it is frequently claimed that a key theme underpinning a number
of the post-1997 reforms has been significantly and substantially to enhance the
constitutional power and authority of the judiciary, such that it is now to
the courts (rather than to Parliament) that we should look to take the lead
responsibility in seeking to hold government to account. Regardless of whether
we should express the position in terms as bold as these, what is clear — to
opponents and supporters of enhanced judicial power alike — is that the consti-
tutional power and authority of the courts has increased markedly in recent
years (and not only since 1997). While reforms such as the Human Rights Act
may not have caused the growth in judicial power, they have certainly
contributed to it (these matters are considered throughout this book: see, in
particular, chapters 2, 5, 10 and 11).
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(b) Constitutional continuity

In the excitement of the early years of the Blair Government’s reforms, it was
easy, perhaps, to get carried away. In the introduction to their edited collection
of essays, Constitutional Reform (1999), Robert Blackburn and Raymond Plant
stated, for example, that ‘taken as a whole, the parameters and range of subjects
affected [by the Government’s plans in the field of constitutional reform] cover
virtually the entire terrain of our constitutional structure’ (p 1). This was never
the case. There are, in fact, significant aspects of the British constitution
that remain largely untouched by the post-1997 reforms. These include the
monarchy, the prerogative powers of the Crown and the relationship between
Cabinet and Prime Minister (see chapters 6 and 7); rule- and law-making by the
government — delegated legislation and such like (see chapter 7); the United
Kingdom’s relationship with the European Union, and the impact of EU law on
the constitution (see chapter 5); and the relationship between the House of
Commons and the House of Lords, which has not been substantially altered
since 1911. The great constitutional statutes of the past continue since 1997 as
they did before to shape the constitutional order of today: Magna Carta, the Bill
of Rights 1689, the Act of Settlement 1701, and so on. As we shall see through-
out this book, were we to confine our attention to events and laws that occurred
or have been passed only since 1997 it would result in our having an extremely
odd — and untenable — view of the constitution. It is essential that students and
scholars of the constitution grasp the venerable and the continuing, as well as
the new and the changing, elements of our constitutional order. To privilege
either over the other would be a serious error. (For recent literature that explains
aspects of the importance of the past to an understanding of the contemporary
constitution, see eg, E Wicks, The Evolution of a Constitution (2006) and
A Tomkins, Our Republican Constitution (2005), ch 3; for those who like their
constitutional history in a European setting, R van Caenegem’s Historical
Introduction to Western Constitutional Law (1995) is peerless; for a more
classical treatment, the starting place remains FW Maitland, The Constitutional
History of England (1908).)

() Fate and future of constitutional reform

Not all the constitutional reforms cited above have been implemented fully or,
indeed, successfully. Some have been apparently abandoned (such as reform to
the voting system for elections to the House of Commons). Some have been
started but not carried through to completion (such as reform of the composi-
tion of the House of Lords, although in February 2007 the Government brought
forward fresh proposals in this area (Cm 7027)). Some were diluted by the
Government before they were brought into force, much to the anger and dis-
appointment of campaigners (the classic example is freedom of information,
where the Government’s initial proposals would, if enacted, have led to legisla-
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tion substantially more ambitious than the 2000 Act was allowed to be: see the
Government White Paper, Your Right to Know (Cm 3818/1997)). Some have col-
lapsed as a result of popular rejection (such as plans for regional assemblies in
England). Some have had to be recrafted, following criticism of the original
arrangements (such as Welsh devolution: see the Government of Wales Act
2006, replacing the Government of Wales Act 1998, discussed in chapter 4). And
finally, some have been subject to the disappointments and vicissitudes of polit-
ical life (such as devolution in Northern Ireland). As Nevil Johnson has written
(Reshaping the British Constitution (2004), p 5):

there are persuasive grounds for concluding that most of the reforms have not been care-
fully thought through, nor have they been seen in relation to each other and to much of the
customary constitution that nominally at least still survives.

Predicting the future of the constitution is a treacherous exercise, and we do
not propose to embark upon it here, but one thing seems clear: there will be
more reform yet. Precisely what reforms we shall see, and exactly what form
they will take, are matters on which we can offer no safe guidance. One ques-
tion, though, is perhaps worth speculating upon: is the United Kingdom likely
in the near future to adopt a written constitution, and should it do so?

(d) A written constitution?

Most of the rules of our constitution do, of course, exist in written form, sorme-
where. Lord Scarman has said that ‘today our constitution is not “unwritten” but
hidden and difficult to find’ (Why Britain needs a Written Constitution (1992),
p 4). Besides the great number of statutes that may be labelled as ‘constitutional’,
the written sources of our constitution include law reports, as the repository of
many common law or judge-made rules affecting constitutional powers and rela-
tionships. In addition, as we shall see, some constitutional conventions have been
put on written record in the interest of clarity and for avoidance of doubt. There
are also many informal but authoritative codes, memoranda, notices and other
documents produced within government which direct the behaviour of ministers
or officials and can be seen as belonging to the written part of our constitution,
even though they do not have the status of law. Some of these documents are of
great importance to the way in which government operates and some of the rules
and procedures which they contain might be included in a written constitution,
if we had one. As it is, documents of these kinds are easily overlooked in any
attempt to enumerate the sources or written elements of the constitution. Among
the more important of them are the Civil Service Code (rules of conduct for civil
servants); the Ministerial Code: A Code of Conduct and Guidance on Procedures for
Ministers; the so-called ‘Osmotherly Rules’, Departmental Evidence and Response
to Select Committees; and Government Accounting (Treasury guidance on the
financial procedures and responsibilities of government departments).
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In the 1970s a written constitution, as a remedy for the perceived ills of the
body politic, was urged by, among others, Hood Phillips (‘Need for a written
constitution’ in WJ Stankiewicz (ed), British Government in an Era of Reform
(1976)) and Lord Hailsham (Elective Dictatorship (1976), pp 12—14). Arguments
for a written constitution were renewed in the 1990s and significant contri-
butions to the debate were made by the publication of three draft constitutions
for the United Kingdom: the ‘MacDonald Constitution’, drawn up by John
MacDonald QC and published in a Liberal Democrat paper (Green Paper No 13,
We, The People (1990)); Tony Benn’s Commonwealth of Britain Bill, presented
to the House of Commons in May 1991; and The Constitution of the
United Kingdom, published by the Institute for Public Policy Research in 1991.
(These essays in constitution-making are analysed by Oliver, ‘Written constitu-
tions: principles and problems’ (1992) 45 Parliamentary Affairs 135. See also
Cornford, ‘On writing a constitution’ (1991) 44 Parliamentary Affairs 558 and
Brazier, ‘Enacting a constitution’ (1992) 13 Stat LR 104.)

The arguments for a written constitution deserve serious consideration.
There is a case for giving to our most highly valued constitutional principles the
special status and authority that would result from their embodiment in a
constitution which was intended to endure. A more complete separation of
powers might be instituted in the written constitution, reducing the power of
the executive to control and direct the working of Parliament. The relations
between the countries and regions of the United Kingdom could be put on a
firmer and clearer basis, possibly on a federal plan. The status of local govern-
ment could be confirmed and protected, preventing the sort of erosion of its
independence that occurred under the Thatcher Governments (see chapter 4).
The fluidity and uncertainty of some of our most important conventions might
be corrected by putting them into writing. The constitution would rest upon
the authority not of Parliament but of the people: a referendum could be held
to approve it and be required for its amendment.

If these arguments are weighty, there is much to be said on the other side. The
security that can be given to leading principles and fundamental rights by an
entrenched written constitution should not be exaggerated. Certainly the con-
stitution could be made difficult to amend — if not, much of the point of having
awritten constitution would be lost — but this might work as a brake on the nec-
essary adaptation of the constitution to social change. Sir Stephen Sedley aptly
remarks (in Lord Nolan and Sir Stephen Sedley, The Making and Remaking of
the British Constitution, The Radcliffe Lectures (1997), p 88) that a written
constitution:

has to be negotiated with and by an infinite range of interests and viewpoints, among whom
there will be the winners and losers dictated by the balance of power at the moment of
enactment. Simply to put in writing our arrangements for the distribution and exercise of
state power at a point of history where no comprehensive new consensus has emerged is
to risk consolidating state power wherever it happens at that moment to reside.
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Compare the following comments by Andrew Gamble (in I Holliday, A Gamble
and G Parry (eds), Fundamentals in British Politics (1999), p 26):

For its proponents the great virtue of the British state as a liberal state lies precisely in its
undefined character, because it is this which gives it its flexibility and pragmatism, its ability
to respond to new interests and demands and, by making timely concessions and accom-
modations, to preserve its essential institutional core intact. . . . The danger of any kind of
codified constitution from this perspective is that it locks in a particular set of arrangements
which may be the best available at that time, but may later be judged inappropriate and
then may be very difficult to change.

Ours has traditionally been a political constitution, in which change is
directed and conflicts are largely resolved through the political process (see
Griffith, ‘The Political Constitution’ (1979) 42 MLR 1). When a written consti-
tution is in place arguments about its effect are conducted in legal terms, as an
exercise in interpretation, and are displaced from the political forum into the
courts. As Ian Holliday remarks (in G Parry and M Moran (eds), Democracy and
Democratization (1994), p 253), juridification of politics is one of the major
problems created by a written constitution’: much power, and much trust, are
given to judges. The role which they may assume is exemplified by the history
of the United States Supreme Court. Rights guaranteed by the United States
Constitution were in the years 1880-1930 used by Supreme Court justices,
imbued with ideas of laissez-faire capitalism, as weapons against progressive
social welfare legislation. (See eg, Lochner v New York 198 US 45 (1905), in
which the Supreme Court held that a statute limiting employment in bakeries
to sixty hours a week and ten hours a day was invalid as an arbitrary interfer-
ence with the freedom to contract guaranteed by the Fourteenth Amendment
to the Constitution.) Again, the New Deal programme, undertaken by President
Roosevelt to counter the results of economic depression, was substantially
nullified by Supreme Court decisions in the years 1934 to 1936. In its active
phases the Supreme Court has been the source of far-reaching judicial legisla-
tion, whether of a conservative or a liberal tendency, and has had a substantial
influence on social and political affairs in the United States.

This is the kind of role that our courts might be given by a written constitu-
tion. It may be that we are already taking that course, with the enhanced con-
stitutional adjudication entrusted to our courts by the Human Rights Act 1998
and the devolution legislation. Perhaps it is becoming true here, as in the United
States, that the constitution ‘is whatever the judges say it is’ (Sedley, ‘The sound
of silence: constitutional law without a constitution’ (1994) 110 LQR 270, 277).
Indeed, perhaps this is the truly overarching theme of the constitutional
changes we have seen in Britain not only since 1997 but since the early 1970s:
namely, that we are moving from a political constitution to a law-based or
perhaps even a judge-based constitution. In the chapters that follow, we will
come back to this question many times.
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On constitutional reform, see further V Bogdanor, Power and the People: A
Guide to Constitutional Reform (1997); R Brazier, Constitutional Reform (2nd
edn 1998); R Blackburn and R Plant (eds), Constitutional Reform: The Labour
Government’s Constitutional Reform Agenda (1999); P Catterall, W Kaiser and
U Walton-Jordan, Reforming the Constitution: Debates in Twentieth-Century
Britain (2000); Hazell et al, “The constitution: rolling out the new settlement’
(2001) 54 Parliamentary Affairs 190; Johnson, ‘Taking stock of constitutional
reform’ (2001) 36 Government and Opposition 331; D Oliver, Constitutional
Reform in the United Kingdom (2003); and N Johnson, Reshaping the British
Constitution (2004).
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‘Successful constitutions and institutions’, says Ian Gilmour (Inside Right:
A Study of Conservatism (1978), p 70), ‘are not mere pieces of machinery. If
they work, it is because of the ideas and beliefs of those who try to work them.’
The British constitution, having evolved over centuries, does not embody any
single constitutional theory. It is the product of a long period of kingly rule,
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parliamentary struggle, revolution, many concessions and compromises, a slow
growth of custom, the making and breaking and alteration of many laws.
Although we lack a general theory of the constitution, there has come down to
us the idea of constitutionalism — of a constitutional order which acknowledges
the necessary power of government while placing conditions and limits upon its
exercise. The British version of constitutionalism has been shaped by a number
of leading ideas or principles: some of these have crystallised as rules or doc-
trines of the constitution; others have influenced constitutional thought or have
gained currency as explanations or justifications of particular features of the
constitution. In this chapter we shall consider some of these commanding ideas
or doctrines and their place in the modern constitution. We start with democ-
racy and then move on to consider the sovereignty of Parliament, the rule of
law, the separation of powers and accountability. It will appear that, at times,
there is a conflict, or tension, between these ideas; between democracy, for
instance, and parliamentary sovereignty, or between sovereignty and the rule of
law. A good deal of contemporary constitutional analysis is concerned with how
such conflicts, or tensions, should be resolved and worked out.

1 Democracy and the constitution

Democracy is not to be taken for granted. Neither is its contemporary accep-
tance as the only form of government able to claim legitimacy to rule. As John
Dunn asks in his recent account of the history of democracy, Setting the People
Free: The Story of Democracy (2005), pp 13, 15:

Why does democracy loom so large today? Why should it hold such sway over the political
speech of the modern world? What does its recent prominence really mean? When Britain
and America set out to bury Baghdad in its own rubble, why was it in the name of democ-
racy of all words in which they claimed to do so? Is its novel dominance in fact illusory: a
sustained exercise in fraud or an index of utter confusion? Or does it mark a huge moral and
political advance, which only needs to cover the whole world, and be made a little more
real, for history to come to a reassuring end?

Why should it be the case that, for the first time in the history of our still conspicuously
multi-lingual species, there is for the present a single world-wide name of the legitimate
basis of political authority?

Democracy came late to the British constitution. Much of our constitutional
architecture was constructed at a time when to accuse someone of harbouring
democratic sympathies was a grave political insult. This is not to say that democ-
racy came late to Britain in comparison with other countries. But it is to say that
several key elements of the British constitution predate the emergence of democ-
racy as an accepted form of government. Nonetheless, democracy deserves to be
treated as the first of our constitutional themes since the working assumption of
all the principal actors on the constitutional stage, even those who (like the
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monarch and the House of Lords) are not themselves democratically elected,
is that Britain is, and ought to consider itself as, a modern democracy. Even if the
assumption is sometimes misplaced or over-stated, it is impossible to under-
stand the way the contemporary British constitution works without taking on
board this basic working assumption. Equally, however, like all assumptions, it
is rebuttable. On no account could today’s British constitutional order accurately
be described as entirely or unambiguously democratic. (Valuable introductions
to the idea of democracy abound. Among the better ones, see R Dahl, On
Democracy (1998) and B Crick, Democracy: A Very Short Introduction (2002).)

(a) Representative democracy

Democracy may be said to have two main elements: representation and
participation. As to the first, since the achievement of universal suffrage with the
enactment of the Representation of the People Acts 1918 and 1928 it can be
claimed that the British constitution has embodied the principle of representa-
tive democracy, at least as far as elections to the House of Commons are
concerned. As it is from the House of the Commons that the government of
the day is drawn, it may be said that British government is democratic, notwith-
standing the fact that no one actually elects it as such. The Members of
Parliament who become ministers in the government are elected as Members of
Parliament, but not as ministers. Ministers are appointed by the Prime Minister,
not elected to ministerial office. The Prime Minister is appointed by the
monarch, who is not elected, of course, but who now appoints as Prime Minister
the person most likely to be able to command majority support in the House of
Commons. There had been advocates of the democratic principle before the
early twentieth century, but democracy was ‘still a pejorative term on both sides
of the House in 1831-2" (DG Wright, Democracy and Reform 1815-1885 (1970),
p 38) and the idea of government by the whole people, as it would be understood
today, was not accepted by political leaders at any time in the nineteenth century.
Nonetheless, the First Reform Act of 1832 began a process by which the claims
of representative democracy were progressively accommodated with the existing
institutions of government. There was no sudden triumph of democracy. Even
after the Third Reform Act of 1884 only about 60 per cent of the adult male
population, or about 28 per cent of the total adult population, had the vote. The
Representation of the People Act 1918 introduced universal adult male suffrage
(on condition of six months’ residence in a constituency) and gave the right to
vote to women aged over thirty. The Act of 1928 lowered the voting age for
women to twenty-one, which was the same as for men, and the principle of ‘one
man or woman, one vote’ was finally achieved when the Representation of the
People Act 1948 abolished the business and university franchises which had
qualified certain persons to cast more than one vote.

Democracy as established in the United Kingdom is a form of that ‘liberal
democracy’ which is particularly associated with the countries of Western
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Europe, a number of Commonwealth countries and the United States. With us it
occurs as a system of representative and responsible government in which voters
elect the members of a representative institution, the House of Commons, and
the government is largely chosen from and, in turn, accountable through the
Commons to the electorate itself.

Jack Lively, Democracy (1975), pp 43-4

What then are the conditions necessary for the existence of responsible government? What
is needed to ensure that some popular control can be exerted over political leadership, some
governmental accountability can be enforced? Two main conditions can be suggested, that
governments should be removable by electoral decisions and that some alternative can be
substituted by electoral decision. The alternative, it should be stressed, must be more than
an alternative governing group. It must comprehend alternatives in policy, since it is only if
an electoral decision can alter the actions of government that popular control can be said to
be established. The power of replacing Tweedledum by Tweedledee (the ‘Ins” by the ‘Outs’,
as Bentham had it) would be an insufficient basis for such control. To borrow the economic
analogy, competition is meaningless, or at any rate cannot create consumer sovereignty,
unless there is some product differentiation.

In detail there might be a great deal of discussion about the institutional arrangements
necessary to responsible government, but in general some are obvious. There must be free
elections, in which neither the incumbent government nor any other group can determine the
electoral result by means other than indications of how they will act if returned to power. Fraud,
intimidation and bribery are thus incompatible with responsible government. . . . Another part
of the institutional frame necessary to responsible government is freedom of association.
Unless groups wishing to compete for leadership have the freedom to organize and formulate
alternative programmes, the presentation of alternatives would be impossible. Lastly, freedom
of speech is necessary since silent alternatives can never be effective alternatives. In consid-
ering such arrangements, we cannot stick at simple legal considerations; we must move from
questions of ‘freedom from” to questions of “ability to’. The absence of any legal bar to asso-
ciation will not, for example, create the ability to associate if there are heavy costs involved
which only some groups can bear. Nor will the legal guarantee of freedom of speech be of
much use if access to the mass media is severely restricted.

This could be summed up by saying that responsible government depends largely upon
the existence of, and free competition between, political parties.

The degree of influence or control over government that is exercisable by the
electorate depends upon a variety of factors, among them the electoral system
adopted, party organisation and the particular concept of representation
(‘delegation’ or ‘authorisation’) which the constitution embodies. These are
matters to which we shall return in chapter 8.

A simple, majoritarian version of democracy would claim for the elected
representatives of the people an unqualified power to act upon whatever view
they might take of the public interest. In this version no individual or minority
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rights or interests could legitimately be opposed to decisions supported by
a majority in the elected assembly. ‘We are the masters now’ would be a conclu-
sive response to opposition or protest, and the credentials of democracy might
be invoked to exclude or victimise those who dissented, or were unpopular, or
belonged to vulnerable minorities such as single parents, homeless young
people, asylum-seekers and the impoverished underclass of the long-term
unemployed.

This would surely be a narrow understanding of democracy which would
empty it of much of its virtue. A democracy that admitted no restraints upon
the will of the majority would be liable quickly to lose legitimacy and moral
justification and would endure only as long as it commanded enough force to
contain dissent and dissatisfaction. A more inclusive and more viable version of
democracy accepts limitations upon majority rule in a toleration of minority
values, opposition and dissent, in a willingness to share information and to
consult, and in respect for fundamental individual rights and freedoms.
Cass Sunstein (Designing Democracy (2001)) speaks in this connection of the
‘internal morality of democracy’, which includes a commitment to the equality
of citizens, the protection of fundamental rights and processes of decision-
making based on openness, consultation, receptivity to argument and the
giving of reasons. Exclusive reliance on voting power in a majoritarian system
disregards values such as those which are integral to a mature and fully realised
democracy. They need not (and perhaps cannot entirely) be given formal
expression in a written constitution, but they are standards by which the claim
that our unwritten constitution is in accord with democratic principle must be
judged. One question, of course, is who should do the judging: should democ-
ratic institutions be self-regulating in terms of these values, should it be the
people who decide or should it be some other body, such as the courts of law?
(See further Prosser, ‘Understanding the British constitution’ (1996) 44 Political
Studies 473. Note too the view of Sir John Laws that the ‘moral force’ of democ-
racy ‘depends in large measure upon the extent to which it vindicates individual
liberty’ and that ‘the rule of reasonableness’ in the exercise of public power ‘is
a requirement of democracy itself”: The Golden Metwand and the Crooked Cord
(ed Forsyth and Hare 1998), pp 194-6.) Even within the idea of democracy,
then, we can see a clear tension between the extent to which a constitution
should give expression to the will of the majority and the extent to which it
should impose limitations on the will of the majority, in the interests of
openness, opposition, dissent and individual rights.

(b) Participatory democracy

The kind of liberal, representative and largely indirect democracy that is
reflected in our present constitutional arrangements is neither flawless nor
immutable. As such, we should be careful to consider the claims of other models
of democracy.
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(B Macpherson, The Life and Times of Liberal Democracy (1977), pp 6-8

Would it not be simpler to set up a single model of present liberal democracy, by listing the
observable characteristics of the practice and theory common to those twentieth-century
states which everyone would agree to call liberal democracies, that is, the systems in oper-
ation in most of the English-speaking world and most of Western Europe? Such a model could
easily be set up. The main stipulations are fairly obvious. Governments and legislatures are
chosen directly or indirectly by periodic elections with universal equal franchise, the voters’
choice being normally a choice between political parties. There is a sufficient degree of civil
liberties (freedom of speech, publication, and association, and freedom from arbitrary arrest
and imprisonment) to make the right to choose effective. There is formal equality before the
law. There is some protection for minorities. And there is general acceptance of a principle
of maximum individual freedom consistent with equal freedom for others.

... Itis all too easy, in using a single model, to block off future paths; all too easy to fall
into thinking that liberal democracy, now that we have attained it, by whatever stages, is
fixed in its present mould. Indeed, the use of a single contemporary model almost commits
one to this position. For a single model of current liberal democracy, if it is to be realistic
as an explanatory model, must stipulate certain present mechanisms, such as the competi-
tive party system and wholly indirect (ie representative) government. But to do this is to
foreclose options that may be made possible by changed social and economic relations. There
may be strong differences of opinion about whether some conceivable future forms of
democracy can properly be called liberal democracy, but this is something that needs to be
argued, not put out of court by definition. One of the things that needs to be considered is
whether liberal democracy in a large nation-state is capable of moving to a mixture of
indirect and direct democracy: that is, is capable of moving in the direction of a fuller
participation, which may require mechanisms other than the standard party system.

The democratic ideal is imperfectly realised in existing political institutions:
the processes of government are remote from the mass of the people, who
participate only indirectly and to a limited extent in public decision-making.
Democratic representation, it has been said, ‘has served not only as a necessary
instrument of accountability, but also as a means of keeping the people atarm’s
length from the political process’ (Beetham in D Held (ed), Prospects for
Democracy (1993), p 60). Indeed, as Bernard Manin has demonstrated, rep-
resentative government was designed by its founders to be an alternative
to, and not a species of, democratic government. One of the remarkable trans-
formations in political thought since the eighteenth century is the now
commonplace acceptance of representative government as a plausible variant
of democracy. (See B Manin, The Principles of Representative Government
(1997).) As Macpherson indicates, the theory of representative democracy
may be opposed — or supplemented — by one of participatory democracy
which would accord a more active political role to the people. Could new
institutional arrangements be devised which would provide for greater partic-
ipation by the people in the working of the constitution? Active citizenship and
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participation might be furthered by policies of decentralisation (devolution of
power to localities), subsidiarity (decision-taking at the lowest practicable
level) and improved processes of consultation, as well as by the democratisa-
tion of political parties and of the management of social institutions (schools,
hospitals) and the workplace. In addition, some would argue for an extended
recourse to direct democracy, in the form of referendums.

(See further C Pateman, Participation and Democratic Theory (1970); D Held
and C Pollitt (eds), New Forms of Democracy (1986); 1 Budge, The New
Challenge of Direct Democracy (1996); Pinkney, ‘The sleeping night-watchman
and some alternatives’ (1997) 32 Government and Opposition 340; Saward,
‘Reconstructing democracy: current thinking and new directions’ (2001) 36
Government and Opposition 559.)

CB Macpherson reminds us in The Real World of Democracy (1972), p 4, that
a liberal democracy, like any other organisation of government, is a system of
power — a system ‘by which power is exerted by the state over individuals and
groups within it’, and further that:

a democratic government, like any other, exists to uphold and enforce a certain kind of
society, a certain set of relations between individuals, a certain set of rights and claims
that people have on each other both directly, and indirectly through their rights to property.
These relations themselves are relations of power - they give different people, in different
capacities, power over others.

Representative democracy is a great achievement, no doubt, but it does not
necessarily prevent an over-centralisation of state power, the dominance of
a political elite or the emergence of unaccountable private corporations
wielding considerable economic power. Democracy is ‘unfinished business’
(P Clarke, Deep Citizenship (1996), p 23) and the search must go on for means
of extending the democratisation of our country and institutions. Paul Hirst
has argued that this may be achieved by building on voluntary associations and
communities as the reinvigorated, democratically managed units of a pluralist
state: Representative Democracy and its Limits (1990); Associative Democracy
(1994); From Statism to Pluralism (1997); ‘Renewing democracy through
associations’ (2002) 73 Political Quarterly 409. James Tully would go further,
calling for a revised constitutionalism founded on cultural diversity and extend-
ing ‘self rule’ to the variety of cultures of which society is composed: Strange
Multiplicity: Constitutionalism in an Age of Diversity (1995).

See generally ] Hyland, Democratic Theory: The Philosophical Foundations
(1995); M Saward, The Terms of Democracy (1998); D Judge, Representation:
Theory and Practice in Britain (1999); D Beetham, Democracy and Human
Rights (1999); ] Dryzek, Deliberative Democracy and Beyond (2000); Morison,
‘Models of democracy’ in J Jowell and D Oliver, The Changing Constitution
(5th edn 2004); D Held, Models of Democracy (3rd edn 2006). The observance
of democratic principles in practice in the United Kingdom is critically



40

British Government and the Constitution

examined by S Weir and D Beetham, Political Power and Democratic Control
in Britain (1999) and D Beetham et al, Democracy under Blair (2003). For
a different perspective, see G Graham, The Case Against the Democratic
State (2002).

Questions about the nature and vitality of British democracy are raised
by new developments and arguments concerning the electoral system, referen-
dums, the role of pressure groups and the organisation of political parties.
(See in more detail chapter 8.)

2 Parliamentary sovereignty

For Dicey, the greatest British constitutional lawyer of the nineteenth century,
whose magisterial Law of the Constitution was first published in 1885, it was ‘the
very keystone of the law of the constitution’ that Parliament is the sovereign or
supreme legislative authority in the state.

Dicey, The Law of the Constitution (1885), pp 39-40

The principle of Parliamentary sovereignty means neither more nor less than this, namely,
that Parliament . . . has, under the English constitution, the right to make or unmake any
law whatever; and, further, that no person or body is recognised by the law of England as
having a right to override or set aside the legislation of Parliament.

The legislative supremacy of Parliament, increasingly asserted in the six-
teenth and seventeenth centuries, was assured by Parliament’s victory in the
Civil Wars of the 1640s and by the so-called ‘glorious’ revolution of 1688-89,
which, among other things, established the primacy of statute over preroga-
tive. Academic lawyers, drawing on works of political science, subsequently
embraced it as orthodox doctrine, and the courts propounded it as law. It was
at once historical reality, constitutional theory and a fundamental principle of
the common law. In accordance with this principle the courts have held that
statutes enacted by Parliament must be enforced, and must be given priority
over rules of common law, over international law binding upon the United
Kingdom, over the enactments of subordinate legislative authorities, and over
earlier enactments of Parliament itself. ‘Parliamentary sovereignty’ was, as we
have seen, Dicey’s phrase, and it has become widely accepted. But while conve-
nient shorthand, it is not the most accurate label that could have been chosen.
What the doctrine establishes, as the quotation from Dicey’s Law of the
Constitution reveals, is the legal supremacy of statute, which is not quite the
same thing as the sovereignty of Parliament. It means that there is no source of
law higher than — ie more authoritative than — an Act of Parliament. Parliament
may by statute make or unmake any law, including a law that is violative of inter-
national law or that alters a principle of the common law. And the courts are
obliged to uphold and enforce it.
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For the avoidance of doubt, it should be added that it is only Acts of the
Westminster Parliament that enjoy this legal status. Acts of the Scottish
Parliament are not legally supreme; nor are the measures adopted by the other
devolved institutions in Wales and Northern Ireland. Courts may strike down
Acts of the Scottish Parliament if they violate the terms of the Scotland Act 1998
or if they are incompatible with Convention rights or with EU law. In Dicey’s
terms, the Scottish Parliament has the power to make or unmake only those laws
which it is authorised by the Scotland Act 1998 to make or unmake; and, further,
courts are recognised as having a right to override or set aside the legislation of
the Scottish Parliament in the circumstances as laid down in the Scotland Act.
While we are on the subject of Scotland, the references to ‘the English constitu-
tion’ and to ‘the law of England’ in Dicey’s quotation should not go unnoticed.
The doctrine of the sovereignty of Parliament has not always been accepted by
Scots lawyers as warmly as it has been received in England. There is a body of
opinion in Scots law that the Westminster Parliament is not free to legislate in
contravention of the terms on which the Union of Scotland and England was
settled in 1707. That Union, so the argument goes, abolished the old Scottish
and English Parliaments and replaced them with a new British Parliament in
Westminster, the new Parliament being subject to the terms of its creation as
laid out in the Acts (or Treaties) of Union. This argument was accepted, albeit
obiter, by the Lord President of the Court of Session (Lord Cooper) in the
famous case of MacCormick v Lord Advocate 1953 SC 396 but it is by no means
clear that Lord Cooper stated the Scots law position accurately. We consider
these matters in more detail in chapter 4.

The sovereignty of (the Westminster) Parliament is a doctrine whose cardi-
nal importance to the British constitution would be difficult to exaggerate. As
the ‘keystone’ of the constitution (as Dicey expressed it), what is meant is that
the doctrine is no less than ‘the central principle’ of the system, ‘on which all the
rest depends’ (to quote from the definition offered in the Oxford English
Dictionary). While it is elemental, however, in a comparative sense it is also quite
unusual. Most constitutional orders do not confer supremacy on statute. Most
constitutional orders confer supremacy on the constitutional text itself, a text
that normally binds not only judges and governments but also Parliaments. The
British constitution is unusual in not stating that Acts of Parliament are subject
to constitutional limitations. This unusualness has caused a good number of
commentators and, in recent times, also some judges to suggest that, notwith-
standing the fundamental role that the doctrine has played in the past, the time
has come for it to be at least reconsidered, if not discarded altogether. We will
explore some of these arguments in the pages that follow.

In this part of the chapter, first we consider the Diceyan orthodoxy and, in
particular, the way in which it was accepted in the leading twentieth-century
case law. Then we move on to examine the impact on the sovereignty of
Parliament of the break-up of the British Empire. When Dicey wrote, the
Westminster Parliament made laws not only for Britain but for a large number
of colonies and Dominions across the globe. How may the territorial extent
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of parliamentary sovereignty be reduced? If Parliament may make or unmake
any law whatsoever, could it make a law granting independence to a colony and
subsequently repeal that law, withdrawing the grant of independence and
reasserting British rule over the territory? In the third section we consider the
question of whether Parliament is able to bind its successor Parliaments. Is every
Parliament equally sovereign