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The birds that fly in the air and the wild animals that dwell in
the jungles have the same rights as you, O great King, to live
wherever they wish or to roam wherever they will. The land
belongs to the people of the country and to all other beings that
inhabit it, while you are only its guardian.

Arahat Mahinda, the son of Emperor Asoka of the Mauryan

dynasty, to King Devanampiyatissa of Lanka, ¢. 250-210 Bc,
found on a rock inscription in Polonnaruwa, Sri Lanka.
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PREFACE

From 1978, I was associated with Professor Paul Sieghart, then chairman
of JUSTICE, the United Kingdom section of the International Com-
mission of Jurists, and Professor James Fawcett, then president of the
European Commission of Human Rights, in a research project on the
international law of human rights. My research on the jurisprudence of
the Strasbourg institutions and of national courts was incorporated in
Paul Sieghart’s pioneering work, The International Law of Human Rights
which was published in 1983. The cut-off date for the law examined in
that book was 31 December 1981.

In the next two decades, the international human rights regime streng-
thened considerably. Over 150 countries, spread over every continent,
incorporated contemporary human rights standards into their legal sys-
tems. Over 100 countries ratified the Optional Protocol to the Interna-
tional Covenant on Civil and Political Rights, thereby enabling their
inhabitants to access the Human Rights Committee. Meanwhile, nearly
all the countries of South and Central America, Africa and Europe sub-
scribed to regional human rights instruments with their own monitoring
or enforcement mechanisms. The resulting jurisprudence, rich in con-
tent and varied in flavour, from diverse cultural traditions, has added a
new dimension to the concepts first articulated in the Universal Declara-
tion of Human Rights. This book seeks to incorporate that jurisprudence
and, in that sense, complement the late Paul Sieghart’s invaluable work.

I have not set out to produce a scholarly work on human rights or on
international law. There are already several analyses of the theoretical
foundations and the politics of human rights, commentaries on the
different human rights instruments, academic studies of selected rights,
and surveys of selected case law of the Strasbourg institutions and of the
Human Rights Committee. What is lacking is a volume that assembles all
the available jurisprudence on human rights from international, regional

ix



X PREFACE

and national sources; a book that presents the content of human rights
law as interpreted by the courts. That is the need I have set out to meet.

In identifying the substantive content of the rights recognized in the
International Bill of Human Rights, i.e. the Universal Declaration and
the two covenants, I have drawn on the following sources:

(a) the travaux préparatoires, particularly in respect of the International
Covenant on Civil and Political Rights;

(b) the texts of international instruments dealing with specific rights
and other standard setting resolutions of the United Nations General
Assembly, specialized agencies and subsidiary institutions;

(c) the general comments of the Human Rights Committee and the
Committee on Economic, Social and Cultural Rights, and the con-
clusions of the Committee of Experts under the European Social
Charter;

(d) the judgments and advisory opinions of the International Court of
Justice and its predecessor, the Permanent Court of International
Justice;

(e) the decisions of the Human Rights Committee on individual com-
munications received under the Optional Protocol, and of the
Committee against Torture;

(f) the judgments of the European Court of Human Rights and the re-
ports and decisions of the European Commission of Human Rights;

(g) the decisions and advisory opinions of the Inter-American Court of
Human Rights and the reports of the Inter-American Commission
of Human Rights;

(h) the judgments of superior courts in national jurisdictions interpret-
ingand applying domestic Bills of Rights, wherever the specific rights
and freedoms have been formulated in terms identical or similar to
those enunciated in the two international human rights convenants;
and

(i) the works of jurists.

The depth of discussion of a particular right is dependent on the avail-
ability of case law. Accordingly, the chapters on economic, social and
cultural rights are necessarily brief, while some on civil and political
rights may appear inordinately long. Since I have been able to work
only in the English language, references to national jurisprudence from
the European continent are often based on published summaries. The



PREFACE pel

cut-off date for the law incorporated in this book is, to the extent prac-
ticable, 31 December 2001.

Any work of this kind involves considerable research. Much of the
early work was done in the libraries of the United Nations in New York
and Geneva, and of the Institute of Advanced Legal Studies in London.
I am grateful to the former United Nations Centre for Human Rights in
Geneva, the General Secretariat of the Organization of American States
in Washington DC, and the Secretariat of the Council of Europe in
Strasbourg for sending me regularly a wealth of information contained
in their publications, documents and reports. Many friends, including
my former colleagues in Hong Kong, have either sent me, or directed
me to, material which I was unaware of or had overlooked, or provided
me access to their personal collections.

Writing a book of this nature is difficult to combine with regular teach-
ing at a university, as I soon discovered after I commenced preliminary
work on it while teaching constitutional, administrative and human
rights law at the University of Hong Kong. I am most grateful, therefore,
for the opportunity afforded me by the University of Saskatchewan in
1992-3, to spend an academic year in Saskatoon, in the exhilarating cli-
mate of the Canadian prairies. It was during that year, when I had the
privilege of occupying the Ariel F. Sallows Chair of Human Rights, that
I began writing this book. I could not have found a more conducive or
stimulating environment, made even more agreeable by the warmth and
kindness with which Dean Peter MacKinnon, QC, and his colleagues re-
ceived my family and me. After leaving both Hong Kong and academia in
1997, progress on this book was interrupted for a while as I commuted
between London and Berlin (and a few other places as well) learning
and exploring the new, but not entirely unrelated, area of corruption in
public life and, more especially, in the judiciary.

This book would not, of course, have assumed the shape and form
in which it appears today but for the help and co-operation which was
always forthcoming from Professor James Crawford, Whewell Profes-
sor of International Law at the University of Cambridge, Ms Finola
O’Sullivan, Commissioning Editor (Law), and Dr Jennie Rubio, Law
Development Editor, at Cambridge University Press. I am grateful for
their recognition of the need for a definitive text on this subject, and
their belief in my capacity to produce and deliver within the time con-
straints that regulate most things in life. An effort spread over a decade
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would not have been possible without the continuing tolerance and un-
derstanding of my family. Indeed, it was their profound interest and
encouragement that enabled this work to reach fruition. My deepest
debt, therefore, is owed to my wife, Sarojini, and to our two daughters,
Nishana and Sharanya, all of whom, I am sure, looked forward on each
new year’s day to life finally returning to normal in our home, wherever
it might have been located.

The language of the chapters on the substantive rights that follow is
rarely mine. The real authors are the lawyers and judges, the men and
women of many cultures who, individually and collectively, enhanced
the value of human life and extended the frontiers of human dignity
by their courageous, imaginative and innovative approach to the inter-
pretation and application of international and regional human rights
instruments and national constitutions. I have attempted to assemble in
a single volume as much of the material as I have been able to gather
in the hope that their endeavours will help and inspire others not only
to follow but even to improve upon their achievements. Thereby, the
evolving body of international human rights law will, in fact, become
the universally accepted common standard by which the conduct of gov-
ernments, public officials, private bodies, and individuals is measured. If
I have expressed a preference for a particular view, criticized a decision,
or projected a dissent, I have done so because of my own perception that
in the protection of human rights, it is not possible to compromise; there
can be no half-way houses, no wayside halting places. Human rights are
not only fundamental; they are also inherent and inalienable.
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PART I

Introduction






Historical and juridical background

International law

There has been in existence for several centuries a body of international
law regulating relations between states, particularly in regard to the con-
duct of war and diplomatic immunity. These are principles and rules
of conduct whose existence is acknowledged by states, and compliance
with which is accepted as obligatory, although there is as yet no inter-
national legislature with authority to make laws applicable to states, no
international police force capable of enforcing the observance of laws
by states, and no international court with compulsory jurisdiction over
states.

The origin of modern international law is attributed to the rise of
the secular sovereign state in Western Europe following the Treaty of
Peace of Westphalia 1648 that marked the end of the Thirty Years’ War.
But there is evidence that some of these rules were observed elsewhere
in the world several hundred years previously. For instance, ancient
Greek custom recognized the inviolability of the persons of envoys,
the right of asylum of persons resorting to sacred places, and the
sanctity of treaties, especially those concluded after a religious cere-
mony. In ancient China (551-479 BC), the institution of Li condemned
the detention, arrest or murder of envoys negotiating peace. In an-
cient India (1367 BC), agreements between Bahmani and Vijayanagar
kings provided for the humane treatment of prisoners of war and the
sparing of the lives of the enemy’s unarmed subjects.! In his treatise,

! Erica-Irene A. Daes, Status of the Individual and Contemporary International Law: Promotion,
Protection and Restoration of Human Rights at National, Regional and International Levels (New
York: United Nations, 1992) 15, citing Keyshiro Iriye, ‘“The Principles of International Law
in the Light of Confucian Doctrine’ (1967) 1 Recueil des cours de P'Academie de droit inter-
national de La Haye 8—11; Jui-Chia-Cheng, ‘Ancient Chinese Political and Legal Teaching
and the Modern Theory of International Law Related to the Position of the Individual in

3
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The Arthashastra,? the Indian political scientist Kautilya (circa 150 BC)
described, for instance, the nature of treaties:

Some teachers say that an agreement made on the word of honour or by
swearing an oath is an unstable peace whereas one backed by a surety or
hostage is more stable. Kautilya disagrees. An agreement made on oath
or on word of honour is stable in this world and the next [i.e. breaking it
has consequences in life and after death]. An agreement which depends
on a surety or a hostage is valid only in this world since its observance
depends on the relative strength [of the parties making it]. Kings of
old, who were always true to their word, made a pact by [just] verbal
agreement. If there was any doubt they swore by [touching] fire, water,
a ploughed furrow, a wall of the fort, the shoulder of an elephant,
the back of a horse, the seat on a chariot, a weapon, a gem, seeds, a
perfume, liquor, gold or money, declaring that these would destroy or
desert him, if he violated the agreement. If there was any doubt about
the swearer being true to his oath, the pact was made with great men,
ascetics or the chiefs standing as surety [guaranteeing its observance].
In such a case, whoever obtained the guarantees of persons capable of
controlling the enemy outmanoeuvred the other.

The need for more precise and clearly defined rules of conduct for
regulating the relationship between states arose with the emergence of
the modern state system in Europe. State practice during this period
drew on the writings of Hugo Grotius and several of his contemporaries
who had themselves drawn on the concept of natural law in formulat-
ing the rights, privileges, powers and immunities of national entities.
In the next two centuries, not only did the body of international law
expand, but its philosophical base also moved from the law of nature to
the positivist school. In 1899, the Permanent Court of Arbitration was
established with a bureau at The Hague for the pacific settlement of in-
ternational disputes, and in 1919 the Permanent Court of International
Justice was constituted. In 1946, the Charter of the United Nations estab-
lished the International Court of Justice as the principal judicial organ
of the United Nations.?> Article 38 of the statute of the court requires it,

International Law’, thesis (unpublished), Athens University (1970); R.C. Hingorani, Modern
International Law (New York: Oceana Publications, 1984) 13-15; and Nagendra Singh, India
and International Law 1969, 10.

2 Kautilya, The Arthashastra, edited, rearranged and introduced by L.N. Rangarajan (New
Delhi: Penguin Books India (Pvt) Ltd, 1992).

3 Article 92.
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when deciding in accordance with international law a dispute submitted
to it, to apply:

(a) international conventions, whether general or particular, establish-
ing rules expressly recognized by the contesting states;

(b) international custom, as evidence of a general practice accepted as
law;

(c) the general principles of law recognized by civilized nations;

(d) judicial decisions and the teachings of the most highly qualified
publicists of the various nations, as subsidiary means for the deter-
mination of rules of law.

At least three formal sources of contemporary international law are,
therefore, recognized:*

(i) A treaty (or international convention) results from the conscious
decision of two or more states to create binding obligations between
them.® It becomes a source of international law when the states
parties express their consent to be bound by the treaty, and the
treaty enters into force.® Thereupon its terms constitute for its states
parties legally binding obligations in international law which must
be performed by them in good faith (pacta sunt servanda). A party
may not invoke municipal law as a reason for failure to perform
a treaty obligation.” While treaties may be entered into on a wide
variety of subject-matter, including those in respect of which rules

4 For a fuller discussion of the sources of international law, see Rebecca M.M. Wallace, Inter-
national Law, 2nd edn (London: Sweet & Maxwell, 1992), 7-33; Martin Dixon, International
Law, 2nd edn (London: Blackstone Press Ltd, 1993), 18-67.

A treaty may also be entered into between a state and an international organization or
between international organizations: see Vienna Convention on the Law of Treaties between
States and International Organizations 1986.

Consent to be bound is usually expressed by ‘signature’ followed by ‘ratification’. For other
means of expressing consent, see Vienna Convention on the Law of Treaties 1969, Articles
11-16. A treaty may take a number of forms and be given a diversity of names. A joint
communiqué may constitute an international agreement to submit a dispute to arbitration
or judicial settlement: Aegean Sea Continental Shelf Case, IC] Reports 1978, 39. So would
exchanges of letters between the heads of two states, and minutes signed by the foreign min-
isters of two states recording commitments accepted by their governments: Case Concerning
Maritime Delimitation and Territorial Questions between Qatar and Bahrain (Qatar v. Bahrain)
(Jurisdiction — First Phase), IC] Reports 1994, 112. A treaty enters into force ‘in such man-
ner and upon such date as it may provide or as the negotiating states may agree’: Vienna
Convention on the Law of Treaties 1969, Article 24.

7 Vienna Convention on the Law of Treaties 1969, Articles 26 and 27.

o
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of customary international law already exist, a treaty is void if it
conflicts with ‘a peremptory norm of general international law’
(jus cogens).®

(ii) International custom is a general practice observed by states in the

belief that it is obligatory. Before a norm of behaviour crystallizes
into a rule of customary international law, two requirements must
be satisfied. The first is that within the period in question, however
brief it might be, state practice, including that of states whose in-
terests are specially affected, should have been both ‘extensive and
virtually uniform’’® as well as ‘constant’!® The second is that the
state practice should have been motivated, not by considerations
of courtesy, convenience or tradition, but by opinio juris.'!

(iii) The phrase ‘general principles of law” appears to embrace princi-

8

©

10
11

ples common to many municipal legal systems, such as that one
should not be a judge in one’s own cause,'? that both sides to a
dispute should be fairly heard,!® that an injured party is entitled

Vienna Convention on the Law of Treaties 1969, Articles 53 and 64. For the purposes of
that convention, a peremptory norm of general international law is ‘a norm accepted and
recognized by the international community of states as a whole as a norm from which no
derogation is permitted and which can be modified only by a subsequent norm of general
international law having the same character’. Rules of customary international law which
are regarded as having the character of jus cogens appear to be those which outlaw acts of
aggression and genocide; the rules which concern the basic rights of the human person,
including protection from slavery and racial discrimination: Barcelona Traction, Light and
Power Company Limited Case (Belgium v. Spain) (Second Phase), IC] Reports 1970, 3; which
prohibit the use of force: Military and Paramilitary Activities in and against Nicaragua Case
(Nicaragua v. USA) (Merits), IC] Reports 1986, 14; and which recognize the equality of
states and self-determination: Military and Paramilitary Activities in and against Nicaragua
Case (Nicaragua v. USA) (Merits), per Judge Sette-Camara, separate opinion.

North Sea Continental Shelf Cases (Federal Republic of Germany v. Denmark; Federal Republic
of Germany v. The Netherlands), ICJ Reports 1969, 3.

Asylum Case (Colombia v. Peru), ICJ Reports 1950, 266.

North Sea Continental Shelf Cases (Federal Republic of Germany v. Denmark; Federal Republic
of Germany v. The Netherlands, IC] Reports 1969, 3: Not only must the acts concerned
amount to a settled practice, but they must also be such, or be carried out in such a way,
as to be evidence of a belief that this practice is rendered obligatory by the existence of a
rule of law requiring it. The need for such a belief, i.e. the existence of a subjective element,
is implicit in the very notion of the opinio juris sive necessitatis. The states concerned must
therefore feel that they are conforming to what amounts to a legal obligation.

Mosul Boundary Case, PCIJ Reports, Series B, No.12 (1925), 32.

Diplomatic and Consular Staff in Tehran Case (USA v. Iran), IC] Reports 1980, 3; Military
and Paramilitary Activities in and against Nicaragua Case (Nicaragua v. USA) (Merits), IC]
Reports 1986, 14.
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to be compensated,'* and the principles of equity.!> It appears to
have been included as a source to be resorted to when no generally
accepted rule of international law exists to which the court may
have recourse. !

Religious and cultural tradition

Respect for human dignity and personality and a belief in justice are
rooted deep in the religious and cultural traditions of the world.
Hinduism, Buddhism, Judaism, Christianity and Islam all stress the invi-
olability of the essential attributes of humanity. Many of the moral values
that underpin the contemporary international law of human rights are
an integral part of these religious and philosophical orders.!” Witness
the following conversation between the Buddha and his disciple, the
Venerable Upali (circa 500 BC), in which was enunciated the rule of
natural justice:

Q: Does an Order, Lord, that is complete carry out an act that should
be carried out in the presence of an accused monk if he is absent?
Lord, is that a legally valid act?

A: Whatever Order, Upali, that is complete carries out an act that
should be carried out in the presence of an accused monk. If he is
absent, it thus comes to be not a legally valid act, not a disciplinarily
valid act, and thus the Order comes to be one that goes too far.

14 Chorzow Factory Case, PCIJ Reports, Series A, No.17 (1928), 29.

15 For an exposition of the contribution of equity, see Individual Opinion of Judge Weera-

mantry, Case Concerning Maritime Delimitation in the Area between Greenland and Jan Mayen

(Denmark v. Norway), IC] Reports 1993, 210-79. According to him, the application of eq-

uity to a given case comprises the application of an equitable principle or principles, the

adoption of an equitable procedure or procedures, the use of an equitable method, or the
securing of an equitable result. For an earlier critique of the application of equity as a source
of international law, see M. Akehurst, ‘Equity and General Principles of International Law’,

(1976) 25 International and Comparative Law Quarterly 801.

Barcelona Traction, Light and Power Company Limited Case (Belgium v. Spain) (Second Phase),

ICJ Reports 1970, 3.

17 See John M. Peek, ‘Buddhism, Human Rights and the Japanese State’ (1995) 17 Human
Rights Quarterly 527; L.C. Green, ‘The Judaic Contribution to Human Rights’ (1990) Cana-
dian Year Book of International Law 3; Bassam Tibi, ‘Islamic Law/Shari’a, Human Rights,
Universal Morality and International Relations’, (1994) 16 Human Rights Quarterly 277;
Abdullahi Ahmed An-Na’im, Toward an Islamic Reformation: Civil Liberties, Human Rights
and International Law (New York: Syracuse University Press, 1990).
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Q: Does an Order, Lord, that is complete carry out an act that should
be carried out by the interrogation of an accused monk if there is
no interrogation?

A: Whatever Order, Upali, that is complete carries out an act which
should be carried out on the interrogation of an accused monk. If
there is no interrogation, it thus comes to be not a legally valid act,
not a disciplinarily valid act, and thus the Order comes to be one
that goes too far.!8

Contrary to assertions made by some political leaders in Asia that
contemporary human rights concepts are Eurocentric in origin and con-
ception, and therefore inconsistent with ‘Asian values’, reference to Asia’s
spiritual heritage demonstrates that respect for human rights is an in-
tegral part of the traditions of the East. For example, in the course of a
ministry of forty-five years, the Buddha expounded a philosophy of life
based upon tolerance and compassion in which the human mind was
the principal element:

Mind is the forerunner of all evil states. Mind is chief; mind-made are
they. If one speaks or acts with wicked mind, because of that, suffering
follows one, even as the wheel follows the hoof of the d1raught—ox.19
Mind is the forerunner of all good states. Mind is chief; mind-made are
they. If one speaks or acts with pure mind, because of that, happiness
follows one, even as one’s shadow that never leaves.?°

These poetic utterances of the Buddha, recorded in the first century
AD from oral tradition, encompassed a wide variety of subjects. For
instance, the need for an impartial tribunal:

He is not thereby just because he hastily arbitrates cases. The wise man
should investigate both right and wrong;?!

the rejection of penalties that cause unnecessary suffering:

All tremble at the rod. Life is dear to all. Comparing others to oneself, one
should neither strike nor cause to strike;*?

18 .B. Horner, trans. The Book of the Discipline (Vinaya-Pitaka), volume IV: Mahavagga or the
Great Division IX (London: Luzac & Co Ltd, 1962), 466-8.

19 Narada Thero, trans. The Dhammapada (Colombo Apothecaries’ Co Ltd, 1972), verse 1.

20 Narada Thero, trans. The Dhammapada, verse 2.

21 Narada Thero, trans. The Dhammapada, verse 256.

22 Narada Thero, trans. The Dhammapada, verse 130.
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the sanctity of life:

If a person destroys life, is a hunter, besmears his hand with blood, is
engaged in killing and wounding, and is not merciful towards living
beings, he, as a result of his killing, when born amongst mankind,
will be short-lived;*?

the futility of victory at war:

A man may spoil another, just so far

As it may serve his ends, but when he’s spoiled
By others he, despoiled, spoils yet again.

So long as evil’s fruits is not matured,

The fool doth fancy ‘now’s the hour, the chance I’
But when the deed bears fruit, he fareth ill.

The slayer gets a slayer in his turn;

The conqueror gets one who conquers him;

The abuser wins abuse, the annoyer, fret.

Thus by the evolution of the deed.

A man who spoils is spoiled in his turn;*

the importance of ahimsa or non-violence:

Hatreds do not cease through hatred:

through love alone they cease;?®

the recognition of the supremacy of the human person:

By oneself, indeed, is evil done;

by oneself is one defiled.

By oneself is evil left undone;

by oneself, indeed, is one purified.
Purity and impurity depend on oneself.
No one purifies another;?¢

the equality of the sexes:

A woman child, O Lord of men, may prove
Even better offspring than a male;?’

23 Narada Maha Thera, The Buddha and His Teachings (Colombo: Associated Newspapers of
Ceylon Ltd, 1972), 309.

24 Narada Maha Thera, The Buddha and His Teachings, 201.

25 Narada Thero, trans. The Dhammapada, verse 5.

26 Narada Thero, trans. The Dhammapada, verse 165.

27 Narada Maha Thera, The Buddha and His Teachings, 313.
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the repudiation of slavery and the caste system:

Birth makes no brahmin, nor non-brahmin makes,

"Tis life and doing that mould the brahmin true.

Their lives mould farmers, tradesmen, merchants, serfs.
Their lives mould robbers, soldiers, chaplains, kings;?

the reciprocal duties of employers and employees:
A master should minister to servants and employees by

i. assigning them work according to their strength,
ii. supplying them with food and wages,
iii. tending them in sickness,
iv. sharing with them extraordinary delicacies, and
v. relieving them at times.

The servants and employees, who are thus ministered to by their
master, should:

i. rise before him,

ii. go to sleep after him,

iii. take only what is given,

iv. perform their duties satisfactorily, and
v. spread his good name and fame;*’

and of parents and children:

In five ways a child should minister to his parents...

Once supported by them I will now be their support; I will perform
duties incumbent on them; I will keep up the lineage and tradition of
my family; I will make myself worthy of my heritage.

In five ways parents thus ministered to...by their child, show their
love for him — they restrain him from vice, they exhort him to virtue,
they train him to a profession, they contract a suitable marriage for
him, and in due time they hand over his inheritance.*

the duties of kingship:

28 Narada Maha Thera, The Buddha and His Teachings, 309.

29 Narada Maha Thera, The Buddha and His Teachings, 588.

30 T.W and C.A.F. Rhys David (eds.), The Dialogues of the Buddha (Pali Text Society, 1977),
180-3, Sigalovada Suttanta (The Sigala Homily), cited in C.G. Weeramantry, An Invitation
to the Law (Sydney: Butterworths, 1982), 248.
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The first of the “Ten duties of the King’ is liberality, generosity, charity
(dana). The ruler should not have craving and attachment to wealth
and property, but should give it away for the welfare of the people.
Second: A high moral character (sila). He should never destroy life,
cheat, steal and exploit others, commit adultery, utter falsehood, and
take intoxicating drinks. That is, he must at least observe the Five
Precepts of the layman.

Third: Sacrificing everything for the good of the people (pariccaga), he
must be prepared to give up all personal comfort, name and fame, and
even his life, in the interest of the people.

Fourth: Honesty and integrity (ajjava). He must be free from fear or
favour in the discharge of his duties, he must be sincere in his inten-
tions, and must not deceive the public.

Fifth: Kindness and gentleness (maddava). He must possess a genial
temperament.

Sixth: Austerity in habits (tapa). He must lead a simple life, and should
not indulge in a life of luxury. He must have self-control.

Seventh: Freedom from hatred, ill-will, enmity (akkodha). He should
bear no grudge against anybody.

Eighth: Non-violence (avihimsa), which means not only that he should
harm nobody, but also that he should try to promote peace by avoid-
ing and preventing war, and everything which involves violence and
destruction of life.

Ninth: Patience, forbearance, tolerance, understanding (khanti). He
must be able to bear hardships, difficulties and insults without losing
his temper.

Tenth: Non-opposition, non-obstruction (avirodha), that is to say that
he should not oppose the will of the people, should not obstruct any
measures that are conducive to the welfare of the people. In other
words, he should rule in harmony with his people;*!

the relevance of the welfare state:

Planters of groves and fruitful trees

And they who build causeways and dams
And wells construct, and watering sheds
And (to the homeless) shelter give —

Of such as these by day and night

For ever doth the merit grow

31 Walpola Rahula, What the Buddha Taught (Bedford: The Gordon Fraser Gallery Ltd, 1959),
1967 edition, 85.
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In righteousness and virtue might
Such folk from earth to Nirvana go;>?

and the freedom of thought, belief and expression:

Do not accept anything on mere hearsay (i.e. thinking that thus have we
heard it from a long time). Do not accept anything by mere tradition
(i.e. thinking that it has thus been handed down through many gener-
ations). Do not accept anything on account of rumours (i.e. by believ-
ing what others say without any investigation). Do not accept anything
just because it accords with your scriptures. Do not accept anything
by mere supposition. Do not accept anything by mere inference. Do
not accept anything by merely considering appearances. Do not accept
anything merely because it agrees with your pre-conceived notions. Do
not accept anything merely because it seems acceptable (i.e. should be
accepted). Do not accept anything thinking that the ascetic is respected
by us (and therefore it is right to accept his word).

But when you know for yourselves — these things are immoral, these
things are blameworthy, these things are censured by the wise, these
things when performed and undertaken conduce to ruin and sorrow —
then indeed do you reject them.

When you know for yourselves — these things are moral, these things
are blameless, these things are praised by the wise, these things when
performed and undertaken conduce to well-being and happiness —
then do you live and act accordingly.>

Quite early in his ministry, the Buddha urged his bhikkus to travel ‘for the
welfare of the many, for the happiness of the many, through compassion
for the world, for the welfare, benefit and happiness of gods and man’**
This obligation, imposed on his disciples for the purpose of spreading
his teachings, carries with it, by implication, the freedom of movement.
The Mahaparinibbanasutta of the Dighanikaya states that, firstly, peo-
ple must ‘assemble frequently’; secondly, they should ‘assemble peace-
fully or in unison’ (samagga samipatanti), ‘arise peacefully’ (samagga
vutthahanti), and ‘transact business peacefully’ (samagga vajjikaraniyani
karonti).>®

32 Mrs Rhys David, trans. The Book of Kindred Sayings (Sanyutta Nikaya), (London: OUP, 1917).

33 Narada Maha Thera, The Buddha and His Teachings, 284.

34 1 Vinayapitaka 21 (London, Pali Text Society), cited in Horace Perera (ed.), Human Rights
and Religions in Sri Lanka (Colombo: Sri Lanka Foundation, 1988), 107.

35 2 Dighanikaya 73, cited in Horace Perera (ed.), Human Rights and Religions in Sri Lanka
(Colombo: Sri Lanka Foundation, 1988), 175.
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Philosophical thought

This religious and cultural tradition that emphasized the inviolability of
the human person was complemented by many strands of philosophical
thought that unfolded the concept of a natural law that was equally invio-
lable and to which all man-made law must conform.>® Aristotle (384—322
BC) explained that a rule of justice is natural that has the same validity
everywhere, and does not depend on its acceptance. He distinguished
natural law from rules of justice based on convention and expediency,
which he compared to standard measures. ‘Corn and wine measures are
not equal in all places, but are larger in wholesale and smaller in re-
tail markets. Similarly the rules of justice ordained not by nature but
by man are not the same in all places, since forms of government are
not the same, though in all places there is only one form of govern-
ment that is natural, namely, the best form’*” Cicero (106-43 BC) also
conceived of a higher law which ‘is of universal appplication, unchang-
ing and everlasting’ He described it as a law not taught or learnt from
books but ‘drawn from Nature herself, in which we have never been
instructed ... but which is inborn in us’*® ‘For reason did exist, derived
from the Nature of the universe, urging men to right conduct and di-
verting them from wrong-doing, and this reason did not first become
Law when it was written down, but when it first came into existence;
and it came into existence simultaneously with the divine mind.

He compared that law ‘made in agreement with that primal and most
ancient of all things, Nature’, to ‘the many deadly, the many pestilential
statutes which nations put in force. These no more deserve to be called
laws than the rules a band of robbers might pass in their assembly’.%"

Over 1,600 years later, Hugo Grotius, in his treatise De Jure Belli Ac
Pacis (1625), drew upon human reason as the basis of natural law. “The
law of nature is a dictate of right reason, which points out that an act,
according as it is or is not in conformity with rational nature, hasinita
quality of moral baseness or moral necessity; and that, in consequence,
such an act is either forbidden or enjoined by the author of nature,

36 For a discussion of the law of nature, see H. Lauterpacht, International Law and Human
Rights (Archon Books, 1968 reprint), 73—140.

37 Aristotle: The Nicomachean Ethics, Books I-X, tr. H. Rackham (London: Heinemann, 1975).

38 C.G. Weeramantry, An Invitation to the Law (Sydney: Butterworths, 1982), 197.

39 Marcus Tullias Cicero, De Republica, tr. G.H. Sabine and S.B. Smith (Indianapolis: Bobbs-
Merrill, 1976).
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God’*® John Locke, in his Second Treatise on Government (1689) asserted
the superiority of natural law over positive law:*!

222....Whensoever, therefore, the legislative shall transgress this fun-
damental rule of society, and, either by ambition, fear, folly, or cor-
ruption, endeavour to grasp themselves, or put into the hands of any
other, an absolute power over the lives, liberties and estates of the peo-
ple, by this breach of trust they forfeit the power the people had put
into their hands for quite contrary ends, and it devolves to the people,
who have a right to resume their original liberty, and, by the estab-
lishment of a new legislative (such as they shall think fit), provide for
their own safety and security, which is the end for which they are in
society.*?

And, in the eighteenth century, the ‘Age of Enlightenment, a galaxy of
European political thinkers, including Montesquieu, Voltaire, Beccaria
and Paine, consolidated a doctrine of liberty and equality that had a
profound influence on political developments on their continent and
beyond. Among them, Jean-Jacques Rousseau, in The Social Contract
(1762), affirmed that sovereignty remained throughout with the people.
‘So long as a people is constrained to obey, and obeys, it does well; but
as soon as it can shake off the yoke, and shakes it off, it does better;
for since it regains its freedom by the same right as that which removed
it, a people is either justified in taking back its freedom, or there is no

justifying those who took it away’.*?

Transforming philosophy into law

The early municipal codifications of individual rights were compacts
between the rulers and privileged sections of the community. For ex-
ample, the Magna Carta of 1215, signed by King John of England at
Runneymede, was exacted by the feudal barons and was intended to
protect their interests. It did, however, contain certain provisions which
have since been construed to be of general application. For example,

40 Hugo Grotius, Of the Law of War and Peace, tr., EW. Kelsey (Indianapolis, Bobbs Merrill,
1957).

41 Positivists argued the supremacy of the law of a sovereign state.

42 John Locke, Political Writings, David Wootton (ed.) (London: Penguin Books, 1993).

43 Jean-Jacques Rousseau, The Social Contract and Discourses, J.H. Brummfitt and J.C. Hall,
eds. (London: Dent, 1973).
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39. No freeman shall be taken or imprisoned, or disseized, or outlawed,
or exiled or in any way harmed — nor will we go upon him or send upon
him — save by the lawful judgment of his peers or by the law of the
land.

40. To none will we sell, to none deny or delay, right or justice...

42. Henceforth any person, saving fealty to us, may go out of our
realm and return to it, safely and securely, by land and by water, except
perhaps for a brief period in time of war, for the common good of the
realm.

Similarly, the English Bill of Rights of 1689 was the basis upon which
Parliament negotiated the accession to the throne of William and Mary,
Prince and Princess of Orange. Many of its provisions were intended to
protect the rights of Parliament, although at least one was more general
in nature: ‘(10) That excessive Bail ought not to be required, nor excessive
Fines imposed; nor cruel and unusual Punishments inflicted.**

While these concessions were obtained by feudal barons and the af-
fluent gentry for themselves alone, the real significance of these charters
lies in the fact that each constituted a limitation of the power of the
then absolute monarch. As Lauterpacht has observed, ‘the vindication
of human liberties does not begin with their complete and triumphant
assertion at the very outset; it commences with their recognition in
some matters, to some extent, for some people, against some organ of the
state’®

Standards founded upon the doctrines of ‘social contract’ and ‘natural
law” were embodied in the first domestic Bill of Rights — the Virginia
Declaration of Rights 1776. In it, the people of Virginia, through their
representatives assembled at a convention, proclaimed that ‘all men are
by nature equally free and independent, and have certain inherent rights,

44 The Encyclopaedia Britannica (Macropaedia), volume VIII, 15th edn, 1977, refers to two
earlier codifications: in 1188, the Cortes, the feudal assembly of the Kingdom of Leon (on
the Iberian Peninsula) received from King Alfonso IX his confirmation of a series of rights,
including the right of an accused to a regular trial and the right to the inviolability of life,
honour, home and property; in 1222, the Golden Bull of King Andrew II of Hungary guar-
anteed, inter alia, that no noble would be arrested or ruined without first being convicted in
conformity with judicial procedure. C.G. Weeramantry, in his Invitation to the Law (Sydney:
Butterworths, 1982), cites several edicts of Asoka, the Buddhist Emperor of India (269-232
BC), one of which was the Edict of Toleration: ‘a man must not do reverence to his own sect
or disparage that of another man without reason. Deprecation should be for specific reasons
only, because the sects of other people all deserve reverence for one reason or another’

45 H. Lauterpacht, International Law and Human Rights (Archon Books, 1968 reprint), 131.
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of which, when they enter into a state of society, they cannot by any com-
pact deprive or divest their posterity; namely, the enjoyment of life and
liberty, with the means of acquiring and possessing property, and pur-
suing and obtaining happiness and safety’. The Declaration proclaimed
a compendium of impressive principles including: (i) that all power is
vested in, and consequently derived from, the people; (ii) that when a
government is found to be inadequate, a majority of the community
has an indubitable, unalienable, and indefeasible right to reform, alter
or abolish it; (iii) that the legislative and executive powers of the state
should be separate and distinct from that of the judiciary; (iv) that the
election of people’s representatives ought to be free, and that all men
have the right of suffrage, and cannot be taxed or deprived of their prop-
erty for public purposes without their own consent; (v) that an accused
person has a right to be confronted with the accusers and witnesses, to
call for evidence in his favour, and to a speedy trial by an impartial jury
without whose unanimous consent he cannot be found guilty, nor can
he be compelled to give evidence against himself; (vi) that no man be
deprived of his liberty except by the law of the land, or the judgment of
his peers; (vii) that excessive bail ought not to be required, nor excessive
fines imposed, nor cruel and unusual punishments inflicted; (viii) that
general warrants, whereby any officer may be commanded to search
suspected places without evidence of a fact committed, ought not to be
granted; (ix) that the freedom of the press is one of the great bulwarks
of liberty, and can never be restrained; (xi) that the military should be
under strict subordination to, and governed by, the civil power; (xii) and
that all men are equally entitled to the free exercise of religion, according
to the dictates of conscience.*®

On 4 July 1776, in the American Declaration of Independence, the
representatives of thirteen states assembled in congress affirmed that
‘all men are created equal, that they are endowed by their creator with
certain inalienable rights, that among these are life, liberty and the pur-
suit of their happiness, and that ‘to secure these rights, Governments
are instituted among Men, deriving their just powers from the consent
of the governed, and that whenever any form of government becomes

46 The Virginia Declaration of Rights 1776 was followed in quick succession by similar dec-
larations in the Constitutions of Pennsylvania, Maryland, Delaware, New Jersey, North
Carolina, South Carolina, New York, New Georgia and Massachusetts.
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destructive of these ends, it is the right of the people to alter or to abol-
ish it, and to institute a new government, laying its foundations on such
principles and organizing its powers in such form, as to them shall seem
most likely to effect their safety and happiness. The Constitution of
the United States of America of 1787 provided, inter alia, that the writ
of habeas corpus should not be suspended, and no bill of attainder or
ex post facto law should be passed. The amendments of 1791, 1865, 1868,
1870, and 1920 added other rights to constitute a relatively comprehen-
sive and enforceable Bill of Rights. Meanwhile, on 27 August 1789, the
representatives of the French people, organized as a National Assembly,
proclaimed the Declaration of the Rights of Man and of the Citizen.
A product of the French Revolution, and undoubtedly inspired by the
American experience and influenced by the philosophical discourse of
the age, this document contained a statement of the ‘natural, inalien-
able, and sacred rights of man’ Philosophy was being translated into
law.*”

The doctrine of state sovereignty

The principal obstacle to the development of the international law of
human rights was the rule of customary international law that recog-
nized the doctrine of state sovereignty. According to that rule, a sovereign
state had full, complete and exclusive authority to deal with its own ter-
ritory and with its own nationals. It followed that international law did
not permit any interference or intervention by any other state, or by the
community of states, in respect of either of these matters. Accordingly,
a state was free to deal with its own nationals in whatever way it chose
to. In particular, it alone had the right to determine the subject-matter
and content of its domestic laws. In the context of the doctrine of state
sovereignty, it was inconceivable that international law could vest an
individual with any rights exercisable against his own state.*®

47 According to Lauterpacht, in the nineteenth century the recognition of fundamental rights
in the constitutions of states became ‘a general principle of the constitutional law of civilized
states’. He cites Sweden (1809), Spain (1812), Norway (1814), Belgium (1831), Liberia
(1847), Sardinia (1848), Denmark (1849), Prussia (1850) and Switzerland (1874). See
Lauterpacht, International Law, 89.

48 An alien, however, was entitled under international law to be treated in accordance with
minimum standards of civilization, including the right to personal liberty and the right to
equality before the law. This was an obligation which the state owed to the other state of
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Humanitarian norms as international law

The doctrine of state sovereignty, in so far as it related to the treatment
by a state of its own nationals, began to be eroded, however, by the
incorporation of certain humanitarian norms in international law. This
was a gradual process which began in the early nineteenth century.

i. By the Treaty of Paris 1814, the British and French governments
agreed to co-operate to suppress the traffic in slaves. After several
such bilateral agreements, the General Act of the Berlin Conference
on Central Africa 1885 declared that ‘trading in slaves is forbidden in
conformity with the principles of international law as recognized by
the signatory powers’. Following agreement on other measures, such
as the right of visit and search, and the confiscation of ships engaged
in the slave trade, provided for in the General Act of the Brussels
Conference 1890, an International Convention on the Abolition of
Slavery and the Slave Trade was concluded in 1926. Its object was
‘the complete suppression of slavery in all its forms and of the slave
trade by land and sea’.

ii. A Swiss philanthropist, Henry Dunant, who had observed the suf-
fering of sick and wounded soldiers in the Battle of Solferino fought
between French and Austrian armies in northern Italy in 1859, took
the initiative in establishing the International Committee for Aid
to the Wounded (later renamed the International Committee for
the Red Cross). Due to his efforts, a diplomatic conference was con-
vened in Genevain 1864 at which sixteen European states adopted the
Convention for the Amelioration of the Condition of the Wounded
in Armies in the Field (the First Geneva Convention). In it they
undertook to care for sick and wounded soldiers irrespective of
their nationality, and to return home captured wounded soldiers if
they were incapable of further military service. At the Hague Peace
Conferences of 1899 and 1907, it was agreed to extend these princi-
ples to the sick and wounded in naval warfare, and to prohibit certain
practices, including the bombardment of undefended towns, the use
of poisonous gases and soft-nosed bullets.*

which the alien was a national. The irony of this situation lies in the fact that an individual

was better protected under the law when he was outside the jurisdiction of his own state.
49 Four new conventions replacing the existing ones were adopted at an international diplo-

matic conference held in Geneva in 1949. These covered the sick and wounded on land
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On the initiative of groups of social reformers, governments meeting
in Berne in 1906 agreed upon two multilateral labour conventions.
One prohibited night work for women employed in industrial es-
tablishments, and the other prohibited the use of the inflammable
white phosphorus in the manufacture of matches. With the establish-
ment of the International Labour Organization in 1919, a succession
of other conventions designed to regulate working conditions was
concluded.

The map of Europe was redrawn as part of the peace settlement of
1919 following the end of the First World War. An integral part of
the peace settlement was a series of treaties in which provision was
made — with the League of Nations as guarantor — for the protection
of the rights of minorities living within the newly carved boundaries
of several European states. The rights protected included their free-
dom of religion, the right to use their own language, and the right
to maintain their own religious and educational establishments.
A complaints procedure was also instituted, enabling individuals to
invoke personal rights in any international forum against the state
of which they were nationals.*®

An international consensus on human rights

These were the only areas in which the doctrine of state sovereignty had

begun to erode, and where the international community could presume

to

judge, or even legitimately express its concern at, a government’s

treatment of its own citizens. But the Second World War and the events
that preceded it in Germany (and in the territories under German occu-
pation), where unprecedented atrocities were perpetrated on millions of
its own citizens by the regime then lawfully in power, demonstrated how
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(First Convention); wounded, sick and shipwrecked members of the armed forces at sea
(Second Convention); prisoners of war (Third Convention), and civilian victims (Fourth
Convention). In 1977, at the Diplomatic Conference on the Reaffirmation and Development
of International Humanitarian Law, two Additional Protocols to the 1949 Conventions were
adopted. Protocol I deals with the protection of victims of international conflicts. Proto-
col IT concerns the victims of internal armed conflicts, including those between the armed
forces of a government and dissidents or other organized groups which control part of its
territory.

See Steiner and Gross v. The Polish State, Upper Silesian Arbitral Tribunal, Cases Nos. 188
and 287, Annual Digest 1927-8; Minority Schools in Albania, PCIJ Reports 1935, Series A/B,
No.64.
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hopelessly inadequate international law was. According to the strict doc-
trine of state sovereignty, any foreign criticism of the domestic laws that
authorized these atrocities was illegitimate; according to the theory of
legal positivism, it was also meaningless.”! Unless there was established
a set of superior standards to which all national law must conform — an
overriding code of international human rights law — history could well
repeat itself.>?

President Roosevelt articulated his vision of this world order in his
annual message to the United States Congress on 6 January 1941. He
spoke of a world founded upon four essential human freedoms: free-
dom of speech and expression, freedom to worship, freedom from want,
and freedom from fear. It was to be a definite basis for a kind of world at-
tainable in our own time and generation. Later that year, in the Atlantic
Charter of 14 August 1941, the President of the United States of America
and the Prime Minister of the United Kingdom, affirmed their commit-
ment to ‘certain common principles in the national policies of their
respective countries on which they base their hopes for a better future
of the world’. These included (i) no aggrandizement, territorial or other;
(ii) no territorial changes that do not accord with the freely expressed
wishes of the peoples concerned; (iii) respect for the right of peoples
to choose the form of government under which they live, and restora-
tion of sovereign rights and self-government to those forcibly deprived
of them; (iv) enjoyment by all states of access, on equal terms, to the
trade and raw materials of the world; (v) improved labour standards,
economic adjustment and social security; (vi) freedom from fear and
want everywhere; (vii) a peace that would enable everyone to traverse
the high seas and oceans without hindrance; and (viii) the abandonment
of the use of force and the encouragement of disarmament.

These principles were reaffirmed in the Declaration of the twenty-
six United Nations of 1 January 1942; in the Declaration of Moscow of

51 paul Sieghart, The International Law of Human Rights (Oxford: Clarendon Press, 1983), 14.

52 For a fascinating account of the development of international human rights law written by
the person who served as Director of the Human Rights Division of the United Nations from
1946-66 and, therefore, actively participated in all the principal events of that momentous
period, see John P. Humphrey, Human Rights and the United Nations: a Great Adventure
(New York: Transnational Publishers Inc., 1984). For a study of the influence on the text
of the Universal Declaration of Human Rights of Adolf Hitler and his policies of National
Socialism, see Johannes Morsink, “‘World War Two and the Universal Declaration’ (1993)
15 Human Rights Quarterly 357.
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30 October 1943 made by the Foreign Ministers of the United States, the
United Kingdom, China and the Soviet Union; and in the Declaration
of Teheran of 1 December 1943 made by the President of the United
States, the Prime Minister of the United Kingdom, and the Premier of
the Soviet Union. Proposals for the establishment of an international
organization were agreed on by the representatives of the United States,
the United Kingdom, China and the Soviet Union at a conference held at
Dumbarton Oaks, Washington in 1944; the Dumbarton Oaks Proposals
were signed on 7 October 1944. In the Yalta Agreement of 11 February
1945, President Roosevelt, Prime Minister Churchill and Premier Stalin
decided to summon a United Nations Conference on the proposed world
organization for 25 April 1945. The Charter was drafted at that confer-
ence, and was adopted on 25 June and signed on 26 June, with fifty-five
nations participating. It became operative upon the ratification by the
required number of signatory states on 24 October 1945.

The Charter of the United Nations

The Charter of the United Nations was the standard-bearer, the first
of several international treaties that helped to create an international
human rights regime. Its preamble reaffirmed ‘faith in fundamental
human rights, in the dignity and worth of the human person, in the
equal rights of men and women’. One of the principal purposes of the
United Nations was declared to be the achievement of ‘international co-
operation in promoting and encouraging respect for human rights and
fundamental freedoms for all without any distinction as to race, sex,
language or religion’>® Article 55(c) states that, with a view to the cre-
ation of conditions of stability and well-being, the United Nations ‘shall
promote universal respect for, and observance of, human rights and fun-
damental freedoms for all without distinction as to race, sex, language or
religion’. This is a mandatory obligation imposed on the organization. In
Article 56, ‘All Members pledge themselves to take joint and separate ac-
tion in co-operation with the Organization’ for the achievement of the
purpose set forth in Article 55(c). Thisis alegal obligation undertaken by
the signatories to the Charter of 26 June 1945, and those other sovereign
states which in later years were to contribute towards the universality of

33 Article 1.
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the United Nations. This legal duty to promote respect for human rights
necessarily includes the legal duty to respect them.>*

The effect of Article 56 is to require each member state of the United
Nations to take action, both collectively with other signatory states and
separately (within their domestic jurisdictions), to secure ‘universal re-
spect’ for, and ‘observance’ of, human rights and fundamental freedoms.
Since the requirement arises out of a treaty voluntarily entered into by
each state, the obligation is binding. By requiring the Economic and
Social Council (which was one of the organs the Charter established) to
‘make recommendations for the purpose of promoting respect for, and
observance of, human rights and fundamental freedoms for all’, includ-
ing the preparation of draft conventions for submission to the General
Assembly, the Charter obviously intended that the formulation of stan-
dards and of methods of enforcement would follow under the auspices
of the United Nations.

The existence of a legal duty is not dependent upon the existence of
a sanction for failure to perform that duty. Accordingly, Lauterpacht
argued that irrespective of the question of definition or enforcement,
the Charter imposed upon the member states of the United Nations the
legal duty to respect fundamental rights.

The Charter of the United Nations is a legal document; its language
is the language of the law, of international law. In affirming repeatedly
the ‘fundamental human rights’ of the individual it must necessarily
be deemed to refer to legal rights — to legal rights recognized by inter-
national law and independent of the law of the State. These rights are
only imperfectly enforceable, and, in so far as the availability of a rem-
edy is the hallmark of legal rights, they are imperfect legal rights. Yet in
the sphere of international law the correlation of right and remedy is
not so close as within the State. Moreover, irrespective of the question

4 Sieghart explains that, as a matter of construction, the obligation in Article 56 is an obli-
gation to take action to achieve the purposes set forth in Article 55, and the word ‘promote’
in that article merely introduces those purposes, and does not itself form part of them.
The purpose is ‘universal respect for, and observance of, human rights and fundamental
freedoms’ and it is this — and not its promotion — which the states parties ‘pledge’ them-
selves to take action to achieve: Paul Sieghart, International Law of Human Rights, 52. See
also Lauterpacht, International Law, 152. It must be noted, however, that this rhetoric was
not matched by domestic performance at the time. For example, the United States practised
racial discrimination, the United Kingdom and several other European states had colonial
empires, and the Soviet Union ruthlessly punished its dissidents.
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of enforcement, there ought to be no doubt that the provisions of the
Charter in the matter of fundamental rights impose upon the Members
of the United Nations the legal duty to respect them. In particular, it is
clear that a Member of the United Nations who is guilty of a violation
of these rights commits a breach of the Charter.>

23

This view has now been confirmed by Judge Weeramantry in the Inter-
national Court of Justice.

Even in domestic law, the positivistic view that a sanction is essential to
its validity has long been left behind. Modern research, both jurispru-
dential and sociological, has shown the inherent validity of a law to be
independent of the existence of a sanction to enforce it. This is doubly
so inregard to international law. Indeed, it scarcely needs mention that
in international law the Austinian view that a sanction is necessary to
the existence of a rule of law, or of a legal prescription, has always
been particularly inappropriate...The question of the obligation to
comply must at all times be sharply distinguished from the question
of enforceability.>®

In fact, the International Court of Justice has confirmed (though in
an obiter dictum) that the pledge contained in Article 56 bound each
member state to observe and respect human rights within its territorial

jurisdictions.

55

% Individual Opinion, Application of the Convention on the Prevention and Punishment of the
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Lauterpacht, International Law, 34.

Crime of Genocide (Bosnia and Herzogovina v. Yugoslavia (Serbia and Montenegro)), Further

Requests for the Indication of Provisional Measures, ICJ Reports 1993, at 54.

Legal Consequences for States of the Continued Presence of South Africa in Namibia (South
West Africa) Notwithstanding Security Council Resolution 276 (1970), Advisory Opinion, ICJ
Reports 1971, 16. The Court observed that ‘under the Charter of the United Nations,
the former Mandatory had pledged itself to observe and respect, in a territory having an
international status, human rights and fundamental freedoms for all without distinction

as to race. To establish instead, and to enforce, distinctions, exclusions, restrictions and
limitations exclusively based on grounds of race, colour, descent or national or ethnic
origin which constitute a denial of fundamental human rights is a flagrant violation of the

purposes and principles of the Charter”



The international bill of human rights

The internationalization of human rights is a relatively new pheno-
menon. It was not the result of a logical progression in the development
and application of natural law or natural rights. Instead, it manifested
itself in the mid-twentieth century with the birth of the United Nations
as a response to the inadequacies of a system which relied almost ex-
clusively on the municipal law of a sovereign state for the protection of
the individual. Recoiling from the terror of Nazi Germany, the World
War II victors sought to establish a new world order in which what a
state did to its citizens within its territorial borders would no longer
be its exclusive concern. In barely thirty years, an elaborate regime of
international human rights law came into existence, seeking to protect
the individual against the acts and omissions of his or her own govern-
ment. Philosophical concepts were replaced by legal rules incorporated
in a series of human rights treaties. These human rights treaties ‘are not
multilateral treaties of the traditional type concluded to accomplish the
reciprocal exchange of rights for the mutual benefit of the contracting
states. Their object and purpose is the protection of the basic rights of
individual human beings, irrespective of their nationality, both against
the state of their nationality and all other contracting states. In con-
cluding these human rights treaties the states can be deemed to submit
themselves to a legal order within which they, for the common good,
assume various obligations, not in relation to other states, but towards
all individuals within their jurisdiction’!

When the Charter of the United Nations imposed a binding obligation
on signatory states to respect the human rights and fundamental free-
doms of individuals, it recognized that individuals enjoyed such rights

! The Effect of Reservations on the Entry into Force of the American Convention, Inter-American
Court of Human Rights, Advisory Opinion OC-2/82 of 24 September 1982, paragraph 29.

24
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and freedoms under international law. It was a recognition explicitly
made by the states parties to the Charter. From being solely a matter of
domestic concern, a government’s treatment of its own nationals became
the legitimate concern of the international community. When the or-
gans established under the Charter — the Commission on Human Rights,
the Economic and Social Commission and the General Assembly — pro-
ceeded to catalogue and define these rights and freedoms, impose duties
upon states to respect and ensure them, and establish mechanisms for
monitoring their enforcement, the individual was transformed from be-
ing, as Lauterpacht described, ‘an object of international compassion’?
into a subject of international law, capable of seeking his or her own
remedies in international fora for the protection of fundamental hu-
man rights.

The traditional doctrine of state sovereignty has undoubtedly been
eroded by the emergence of a body of international human rights law.
But its erosion was the result of sovereign states, in the exercise of their
sovereignty, agreeing not only to respect and safeguard human rights
within their own territories, but also to be accountable to, and to submit
to scrutiny by, each other and the international community in respect of
the performance of that obligation. A matter which was within a state’s
domestic jurisdiction ceased to be exclusively so to the extent to which
it came to be also governed by international obligations undertaken by
the state.’

Universal Declaration of Human Rights (UDHR)

The Charter of the United Nations neither catalogued nor defined the
rights to which it referred. Accordingly, the Economic and Social
Commission (ECOSOC), which was charged with the promotion of
respect for, and observance of, human rights,* established a Commis-
sion on Human Rights and instructed it to submit proposals, recom-
mendations and reports regarding an International Bill of Human

2 H. Lauterpacht, International Law and Human Rights (Archon Books, 1968 reprint), 4.
Applicability of Article VI, Section 22 of the Convention on the Privileges and Immunities of
the United Nations, Advisory Opinion, ICJ Reports 1989, 216, per Judge Shahabudeen. The
judge was, in this instance, referring to the jurisdiction of states over questions concerning
the health of their citizens.

4 Articles 61-72.
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Rights.> The Commission met in January 1947 and elected Mrs Eleanor
Roosevelt (USA) as its chairman and Professor P.C. Chang (China) as
vice-chairman. On the proposal of the latter, the Commission decided
that the International Bill of Human Rights would be in three parts:
a Declaration, a Covenant on Human Rights, and measures of imple-
mentation. Two months later, Mrs Roosevelt appointed a drafting com-
mittee of eight, selected with due regard for geographical distribution:
the representatives of Australia (Col. Hodgson), Chile (Hernan Santa
Cruz), China (P.C. Chang), France (René Cassin), Lebanon (Charles
Malik), United States of America (Eleanor Roosevelt), United Kingdom
(Lord Dukeston), and the Union of Soviet Socialist Republics (Vladimir
Koretsky). When the drafting committee commenced its work, it had
before it a preliminary draft — ‘the Secretariat Outline’ — prepared by
John P. Humphrey, the Director of the Human Rights Division of the
United Nations.®

On 10 December 1948, from Paris, the United Nations General
Assembly proclaimed the Universal Declaration of Human Rights.” Its

> ECOSOC resolution 5(I) of 16 February 1946. In resolution 9(II) of 21 June 1946, ECOSOC
requested the Commission to submit ‘suggestions regarding ways and means for the effective
implementation of human rights and fundamental freedoms’.

6 For the text, see Yearbook on Human Rights for 1947 (New York: United Nations, 1949), 484.
Humphrey states that ‘T was no Thomas Jefferson and, although a lawyer, I had practically
no experience drafting documents. But since the Secretariat had collected a score of drafts,
I had some models on which to work. One of them had been prepared by Gustavo Gutierrez
and had probably inspired the draft declaration of the international duties and rights of
the individual which Cuba had sponsored at the San Francisco Conference. There were also
texts prepared by Irving A. Isaacs, by the Rev Wilfred Parsons, S.J., by Rollin McNitt and
by a committee chaired by Viscount Sankey after a public debate conducted in Britain by
the Daily Herald. One had been prepared by Professor Hersch Lauterpacht and another by
H.G. Wells. Still others came from the American Law Institute, the American Association for
the United Nations, the American Jewish Congress, the World Government Association, the
Institut de droit international, and the editors of Free World. The American Bar Association had
sent in an enumeration of subjects. With two exceptions, all these texts came from English-
speaking sources and all of them from the democratic West. The documentation which the
Secretariat brought together ex post facto in support of my draft included texts extracted
from the constitutions of many countries. But I did not have this before me when I prepared
my draft. The best of the texts from which I worked was the one prepared by the American
Law Institute, and I borrowed freely from it. This was the text that had been unsuccessfully
sponsored by Panama at the San Francisco Conference and later in the General Assembly. It
had been drafted in the United States by a distinguished group representing many cultures,
one of whom was Alfredo Alfaro, the Panamanian foreign minister. See John P. Humphrey,
Human Rights and the United Nations: a Great Adventure (New York: Transnational Publishers
Inc., 1984) 32-3.

7 UNGA resolution 217 A (III) of 10 December 1948. This resolution also contained four other
parts: B: RIGHT OF PETITION (requesting ECOSOC to ask the Commission on Human
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proclamation was preceded at that session by a detailed scrutiny of ‘al-
most every word, phrase, clause and paragraph’ — 1,400 votes in all at
eighty-five meetings of the Third Committee.® Adopted without a dis-
senting vote, the UDHR was ‘a common understanding’ of those rights
which the member states had pledged to respect and observe; the first
comprehensive statement of human rights of universal applicability. Its
preamble states that it is essential, if man is not to be compelled to have
recourse, as a last resort, to rebellion against tyranny and oppression,
that human rights should be protected by the rule of law.

The UDHR begins with the philosophical postulates upon which it
is based: that the right to liberty and equality is man’s birthright and
cannot be alienated, and that because man is a rational and moral being
he is different from other creatures on earth and is therefore entitled to
certain rights and freedoms which other creatures do not enjoy.? It then
proceeds to proclaim the human rights and fundamental freedoms:

Article 3: The right to life, liberty and security of person.

Article 4: The right to freedom from slavery or servitude.

Article 5: The right to freedom from torture or from cruel, inhuman or
degrading treatment or punishment.

Rights ‘to give further examination to the problem of petitions when studying the draft
covenant on human rights and measures of implementation, in order to enable the General
Assembly to consider what further action, if any, should be taken at its next regular session
regarding the problem of petitions’); C: FATE OF MINORITIES (noting that it had been
decided not to include a specific provision on minorities in the Declaration, but requesting
ECOSOC to ask the Commission on Human Rights to ‘make a thorough study of the prob-
lem of minorities in order that the United Nations may be able to take effective measures for
the protection of racial, national, religious or linguistic minorities’); D: PUBLICITY TO BE
GIVEN TO THE UNIVERSAL DECLARATION OF HUMAN RIGHTS (recommending to
governments of member states to use every means within their power to publicize the text of
the Declaration and to cause it to be disseminated, displayed, read and expounded princi-
pally in schools and other educational institutions; requesting the Secretary-General to have
the Declaration widely disseminated by publishing and distributing texts in all languages
possible; and inviting specialized agencies and non-governmental organizations to do their
utmost to bring the Declaration to the attention of their members); and E: PREPARATION
OF A DRAFT COVENANT ON HUMAN RIGHTS AND DRAFT MEASURES OF IMPLE-
MENTATION (requesting ECOSOC to ask the Commission on Human Rights to continue
to give priority in its work to the preparation of a draft Covenant on Human Rights and
draft measures of implementation).

Centre for Human Rights, United Nations Action in the Field of Human Rights (New York:
United Nations, 1994), paragraph 372.

Centre for Human Rights, United Nations Action, paragraph 365. Article 1 reads: ‘All human
beings are born free and equal in dignity and rights. They are endowed with reason and
conscience and should act towards one another in a spirit of brotherhood.

o
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Article 6:
Article 7:

Article 8:
Article 9:
Article 10:
Article 11:

Article 12:
Article 13:
Article 14:
Article 15:
Article 16:
Article 17:

Article 18:
Article 19:
Article 20:
Article 21:
Article 22:
Article 23:

Article 24:
Article 25:
Article 26:

Article 27:
Article 28:

INTRODUCTION

The right to recognition as a person before the law.

The right to equality before the law and equal protection
before the law.

The right to an effective remedy.

Theright to freedom from arbitrary arrest, detention or exile.
The right to a fair and public hearing.

The right of accused persons to be presumed innocent and to
protection against the retroactive application of the criminal
law.

The right to privacy.

The right to freedom of movement.

The right to seek and to enjoy asylum.

The right to a nationality.

The right to family life.

The right to protection against the arbitrary deprivation of
one’s property.

The right to freedom of thought, conscience and religion.
The right to freedom of opinion and expression.

The right to freedom of peaceful assembly and association.
The right to participate in public life.

The right to social security.

The right to work, to free choice of employment, to just and
favourable conditions of work, to protection against unem-
ployment, and the right to form and join trade unions for
the protection of one’s interests.

The right to rest and leisure.

The right to an adequate standard of living.

The right to education and the prior right of parents to
choose the kind of education to be given to their children.
The right to participate in the cultural life of the community.
The right to a social and international order in which the
rights and freedoms recognized in the Declaration can be
fully realized.

The UDHR states that everyone has duties to the community, and that

in the exercise of his rights and freedoms, everyone shall be subject only

to such limitations as are determined by law solely for the purpose of
securing due recognition and respect for the rights and freedoms of
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others and of meeting the just requirements of morality, public order
and the general welfare in a democratic society.'

According to Humphrey, the Declaration had no father in the sense
that Jefferson was the father of the American Declaration of Indepen-
dence. It was ‘the work of literally thousands of people who contributed
to the drafting through United Nations bodies, the specialized agencies,
and non-governmental organizations; and, although Western influences
were undoubtedly the strongest, both Marxist—Leninist theory and com-
munist practice were important, as were the claims of the politically and
economically dependent countries’.!! Charles Malik, a professor of phi-
losophy in Lebanon who, as chairman of the Third Committee, presented
the final text to the General Assembly, elaborates further:

The Declaration is the composite product of all cultures and nations
pooling their wisdom and insight. The Atlantic world stressed princi-
pally civil, political and personal liberties; the Soviet world advocated
economic and social rights; the Latin American world concerned itself
with the rule of law; the Scandinavians underlined equality between
the sexes; India and China stood for nondiscrimination, especially in
relation to the downtrodden, underdeveloped and underprivileged;
and were also intensely interested in the right to education; others
argued for the origin of these rights in the very nature of man itself;
those with a dominant religious outlook wanted to safeguard religious
freedoms. The study of how each nation and culture brought in the
fundamental values of its cherished traditions to the common concern
is a fascinating task.!?

But the UDHR was not in itself meant to be a legally binding in-
strument. It was not signed by any state, nor was it intended that it
should be. It sought to complement the general provisions of the Char-
ter and serve as ‘a common standard of achievement for all peoples and

10° Article 29.

11 John P. Humphrey, ‘The World Revolution and Human Rights’, in Allan E.Gottlieb (ed.),
Human Rights, Federalism and Minorities (Toronto: Canadian Institute of International Af-
fairs, 1970), 155.

12 Address of Ambassador Charles H. Malik, former President, United Nations General As-
sembly and former Chairman, Human Rights Commission, United Nations, at the opening
plenary session of the Conference of Non-Governmental Organizations in Observance of
the 25th Anniversary of the Universal Declaration of Human Rights, UN Headquarters,
New York, 10 December 1973.
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nations’. It contained a statement of rights whose ‘effective recognition
and observance’ both among the peoples of member states themselves
and among the peoples of territories under their jurisdiction was to be
secured by ‘progressive measures, national and international’!® Time,
however, appears to have transformed the character of the Declaration,
and today there is a widespread belief that all governments are obliged
to ensure the enjoyment of the rights it proclaims.

An authentic interpretation of the Charter ?

The preamble to the UDHR recites that “‘Whereas Member States have
pledged themselves to achieve in co-operation with the United Nations
the promotion of universal respect for and observance of human rights’,
and ‘Whereas a common understanding of these rights and freedoms
is of the greatest importance for the full realization of this pledge’, the
UDHR is proclaimed by the General Assembly as ‘a common standard
of achievement’. This preambular recital suggests that the human rights
which member states had pledged to respect and observe, but which
were left undefined in the Charter, are those which are now set forth in
the Universal Declaration. Alternatively, the UDHR may be viewed as
constituting a ‘subsequent agreement between the parties’ to the Char-
ter ‘regarding the interpretation’ of the Charter or the application of
its provisions.!* On either view, the Universal Declaration is acknowl-
edged today as the legitimate aid to the interpretation of the expression
‘human rights and fundamental freedoms’ in the Charter of the United
Nations.!”

Humphrey argues that by the development of a new customary rule,
the UDHR has become an authentic interpretation of the United Nations
Charter.!® In support of his contention he cites several resolutions of the
General Assembly, beginning with one that was adopted four months
after the proclamation of the UDHR. It concerned the refusal by the gov-
ernment of the Soviet Union to permit one of its citizens, who was the

13 preamble to the Declaration.

14 Vienna Convention on the Law of Treaties 1969, Article 31(3)(b).

15 See Paul Sieghart, The International Law of Human Rights (Oxford: Clarendon Press,
1983), 54.

16 John P. Humphrey, ‘The Universal Declaration of Human Rights: Its History, Impact and
Juridical Character’, in B.G. Ramcharan (ed.), Human Rights: Thirty Years after the Universal
Declaration (The Hague: Martinus Nijhoff, 1979), 21-37.
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wife of the Chilean ambassador’s son, to leave that country with her hus-
band. On that occasion, the General Assembly invoked UDHR 13 (right
of everyone to leave any country including his own) and UDHR 16 (right
to marry without any limitation due to race, nationality or religion) in
a resolution which affirmed that ‘measures which prevent or coerce the
wives of citizens of other nationalities from leaving their country of
origin with their husbands or to join them abroad are not in confor-
mity with the Charter’. The resolution accordingly recommended that
the Soviet Union withdraw measures of that nature.!” Humphrey ob-
serves that the resolution does not say in so many words that the UDHR
was binding; but it did say after invoking the two articles in question
that the measures adopted by the Soviet Union were not in conformity
with the Charter. Since the Charter neither catalogued nor defined hu-
man rights, the logical and inescapable conclusion was that the states
which voted for the resolution were using the UDHR to interpret the
Charter.!8

Humphrey’s contention derives support from powerful dicta of the
International Court of Justice. In the Namibia Case!® the court stated
in its opinion that: “To establish...and to enforce distinctions, exclu-
sions, restrictions, and limitations exclusively based on grounds of race,
colour, descent, or national or ethnic origin which constitute a denial
of fundamental human rights is a flagrant violation of the purposes and
principles of the Charter Humphrey cautions that, since the Charter it-
self stipulates that human rights must be respected and promoted ‘for all
without distinction as to race, sex, language, or religion,* this opinion
is of ‘little help’. Another commentator, Nigel Rodley, argues that this
opinion ‘is authority, however, for the proposition that there is under

17 UNGA resolution 285 (III) of 25 April 1949. In UNGA resolution 265 (III) of 14 May 1949

which related to the treatment of people of Indian origin in the Union of South Africa, the

General Assembly invited the Governments of India, Pakistan and South Africa to enter

into discussions at a round table conference, taking into consideration the purposes and

principles of the United Nations and the Universal Declaration of Human Rights. Other

resolutions cited by Humphrey include UNGA resolution 1514 (XV) of 14 December 1960,

UNGA resolution 1904 (XVIII) of 20 November 1963, Security Council resolution S/5471

(1963), and UNGA resolution 2145 (XXI) of 27 October 1966.

Humphrey, ‘The Universal Declaration of Human Rights’, 34.

19 Legal Consequences for States of the Continued Presence of South Africa in Namibia (South-West
Africa) Notwithstanding Security Council Resolution 276 (1970), IC] Reports 1971, paragraph
131.

20 Article 1(3).
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the United Nations Charter a clear legal obligation on governments not
to commit such discrimination’?! The latter quotes the view of a for-
mer president of the court that this wording ‘leaves no room for doubt
that, in its view, the Charter does impose on the members of the United
Nations legal obligations in the human rights field’.??

The opinion of the court cited above and the provision in the Char-
ter to which Humphrey refers, deal with two different matters. While
the Charter requires member states to ensure that human rights are en-
joyed by all without distinction as to race, sex, language or religion, the
court is expressing the view that ‘to discriminate’ on the grounds of race,
colour, descent, or national or ethnic origin, is a denial of fundamental
rights and is, therefore, a violation of the purposes and principles of
the Charter. Nowhere in the Charter is it stated that ‘to discriminate’
is a denial of human rights. That statement is found in the UDHR.
Therefore, the court, on this occasion, was resorting to the UDHR
in order to understand, with reference to the facts of that particular
case, the stipulation in the Charter that human rights be respected and
promoted.

The contention receives further support from a more recent decision
of the International Court of Justice. In its judgment in the Teheran
Hostages Case,” the court states that: “Wrongfully to deprive human
beings of their freedom and to subject them to physical constraint in
conditions of hardship is in itself manifestly incompatible with the prin-
ciples of the Charter of the United Nations, as well as with the funda-
mental principles enunciated in the Universal Declaration of Human
Rights. Nowhere in the Charter is the wrongful deprivation of liberty or
the imposition of hardship on persons subjected to physical constraint
expressly prohibited. That prohibition is contained in the right to lib-
erty and security of person, and in the right to freedom from torture,
which are articulated in the UDHR. The Charter merely enjoins member
states to respect and promote human rights. Therefore, in this case, the
court was stating quite explicitly that conduct contrary to the UDHR is
incompatible with the principles of the Charter.

21 Nigel S. Rodley, ‘Human Rights and Humanitarian Intervention: the Case Law of the World
Court), (1989) 38 International and Comparative Law Quarterly 321, at 324.

22 Nagendra Singh, Enforcement of Human Rights in Peace and War and the Future of Humanity
(Utrecht: Martinus Nijhoff Publishers, 1987), 28.

23 Diplomatic and Consular Staff in Teheran Case, ICJ Reports 1980, 42.
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Customary international law, independent of the Charter?

The UDHR is, as its very name suggests, not a treaty but a declara-
tion. In United Nations practice, a ‘declaration’ is a formal and solemn
instrument, suitable for rare occasions when principles of great and
lasting importance are being enunciated.?* In view of the solemnity
and significance of a declaration, ‘it may be considered to impart, on
behalf of the organ adopting it, a strong expectation that members of
the international community will abide by it. Consequently, in so far
as the expectation is gradually justified by state practice, a declaration
may by custom become recognized as laying down rules binding upon
states’?® In the fifty years that have elapsed since its proclamation, has
the UDHR, or some of its provisions at least, justified this expectation?
As early as 1971 a judge of the International Court of Justice recog-
nized that ‘although the affirmations of the Declaration are not binding
qua international convention ... they can bind the states on the basis of
custom ... whether because they constituted a codification of custom-
ary law ... or because they have acquired the force of custom through a
general practice accepted as law...>2°

Herbert Vere Evatt, who was president of the United Nations General
Assembly when the UDHR was adopted in Paris in 1948, predicted that
‘millions of men, women and children all over the world, many miles

24 This opinion was expressed by the United Nations Secretariat of the UN at the request of
the Commission on Human Rights regarding the difference between a ‘declaration’ and
a ‘recommendation’ as far as the legal implications were concerned: see UN document
E/CN.4/L.610; 34 ESCOR, Suppl.No.8 (E/3616/Rev.1), at 15 (1962), reproduced in Louis
B. Sohn and Thomas Buergenthal, International Protection of Human Rights (Indianapolis:
Bobbs-Merrill Company Inc., 1973), 519-20.

5 See the United Nations document referred to in the note above. Sean MacBride argues

that the preamble to the Hague Convention 1907 contains what could be described as a

broad convenient definition of customary international law in respect of human rights: “The

principles of the law of nations, derived from the usages established among civilized peoples,
from the laws of humanity, and from the dictates of the public conscience.” He suggests that
by the application of this broad conventional definition, it is possible to treat parts, at
least, of the UDHR as forming part of the law of nations and of customary international
law. He argues that while not having the binding force of an international convention, the

UDHR must surely represent ‘the usages established among civilized peoples), ‘the laws of

humanity’, and ‘the dictates of the public conscience’. See A.H. Robertson (ed.), Human

Rights in National and International Law (Manchester: Manchester University Press, 1968),

66.

Legal Consequences for States of the Continued Presence of South Africa in Namibia (South-West

Africa) Notwithstanding Security Council Resolution 276 (1970), ICJ Reports 1971, separate

opinion of Vice-President Ammoun at 76.

26
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from Paris and New York, will turn for help, guidance and inspiration
to this document’.?” On the twentieth anniversary of its proclamation, a
distinguished non-governmental gathering in Montreal, meeting under
the co-chairmanship of Sean MacBride, secretary-general of the Inter-
national Commission of Jurists, claimed that: “The Universal Decla-
ration of Human Rights constitutes an authoritative interpretation of
the Charter of the highest order, and has over the years become a part
of customary international law’?® On its twenty-fifth anniversary, at a
commemorative conference in New York, attended by eighty-three non-
governmental organizations, the UDHR was recognized as having ‘indis-
putably become the yardstick throughout the world regarding humane
treatment of human beings’?’ On the eve of its fiftieth anniversary, the
independent expert members of the UN Sub-Commission on the Pre-
vention of Discrimination and the Protection of Minorities reaffirmed
that the UDHR ‘constitutes an international standard of paramount im-
portance’.”
Despite these bold assertions by ‘the people’, it is only state practice
that can change the character of the UDHR from a document of very high
moral authority into customary law. It is not possible in this chapter to
provide a comprehensive analysis of the extent to which the standards set
out in the UDHR have been acknowledged in state practice as obligatory.
However, at this stage, a brief, even cursory, survey of its use by the in-
ternational community, its incorporation in international and regional
law, its reflection in national constitutions, and its reference in judicial
decisions, appears to be germane to the subject under discussion.
Before subsequent state practice is examined, it is relevant to note that
no member state of the United Nations voted against the adoption of
the UDHR. Eight states, however, abstained. Humphrey explains why.
Saudi Arabia feared that the right to change one’s religion or belief
would favour the proselytizing activities of missionaries who were often
the precursors of foreign intervention. The Saudi Arabian Ambassador

27 United Nations, The Universal Declaration of Human Rights: a Standard of Achievement (New
York: United Nations, 1963), 12.

28 “The Montreal Statement of the Assembly for Human Rights, 2227 March 1968’ (1968)
9(1) Journal of the International Commission of Jurists 94.

2% An Appeal approved by consensus at the Conference of Non-Governmental Organizations
on Human Rights, 10—12 December 1973, UN Headquarters, New York.

30 Resolution 1997/43, 49t session of the Sub-Commission on the Prevention of Dis-
crimination and the Protection of Minorities.



THE INTERNATIONAL BILL OF HUMAN RIGHTS 35

Jamil Baroody — a Lebanese Christian — asserted that the Koran forbade
Moslems to change their religion, an interpretation of the religious text
that was challenged by the Pakistani Ambassador Zafrullah Khan — a
Muslim. South Africa considered the Declaration to be too wide since it
included rights other than fundamental rights. As for the six countries
of the Soviet Bloc:

Ambassador Andrei Vishinky of the Soviet Union said that the Declara-
tion suffered from serious defects and omissions: the article on slavery
was too abstract; the article on freedom of information failed to solve
the problem because it did nothing to prevent warmongering and fas-
cist ideas; there could be no freedom of information unless the workers
had the means to voice their opinions, and that meant having at their
disposal printing presses and newspapers; the right to demonstrate in
the streets should have been guaranteed; there were no guarantees that
scientific research would not be used for war purposes; and there were
no provisions protecting the rights of minorities. Finally, he regretted
there was no mention in the Declaration of the sovereign rights of
states. The representative of the Ukraine rationalized his abstention in
traditional Marxist terms: the Declaration proclaimed rights that could
not be exercised under existing conditions and within the economic
structure of many countries. Before the right to work, to rest and to ed-
ucation could be implemented, the economic system of free enterprise
would have to be drastically altered . . . Speaking for Czechoslovakia, its
representative complained that the Declaration was not imbued with
revolutionary spirit; it was neither bold nor modern. It was merely a
proclamation, said the representative of Byelorussia: it did not guar-
antee the rights proclaimed. The rights included, said the Pole, did not
go beyond the rights recognized by the old liberal school . .. Compared
to the Declaration of 1789 on the Rights of Man and of the Citizen,
and the Communist Manifesto, and especially the principles which in-
spired the October Revolution, it was a step backward. The Yugoslavs
found more measured language in which to explain their abstention:
the traditional categories of human rights (meaning civil and political
rights) needed to be widened, and a system of social rights recognized
which would include the collective rights of certain communities.>!

31 John P. Humphrey, Human Rights and the United Nations: a Great Adventure (New York:
Transnational Publishers Inc., 1984), 68—73. A less known fact is that Canada abstained
from voting in the Third Committee. No explanation was offered. Seventy-two hours later,
in the General Assembly, Canada voted in favour and in explanation of that vote Ambas-
sador Lester Pearson stated that many of the articles in the Declaration were vague and
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The separate votes taken on its substantive provisions reveal that the
large majority of the rights and freedoms enunciated therein received
unanimous approval. These were the right to life, liberty, and security
of person; freedom from slavery and servitude; freedom from torture,
cruel, inhuman, or degrading treatment or punishment; the right to
recognition as a person; freedom from discrimination; the right to an
effective remedy; freedom from arbitrary arrest, detention, or exile; the
right to a fair trial; rights of accused persons; the right to privacy; the
right to seek and enjoy asylum; the right to a nationality; the right to
family life; the right to own property; freedom of assembly and associa-
tion; the right to democracy and access to the public services; the right
to social security; the right to work, to free choice of employment, to just
and favourable conditions of work and remuneration, and the right to
form and join trade unions; the right to leisure; the right to an adequate
standard of living; and the right to participate in cultural life. Negative
votes were cast only in respect of the freedom of movement*? and the
freedom of opinion and expression,®* while abstentions were recorded
in respect of the freedom of thought, conscience, and religion, and the
right to education.’® Despite the surfacing of cold war politics, there ap-
peared to be, in 1948, substantial acceptance of the norms articulated in
the UDHR. Not being a treaty, it bore no signatures or ratifications. But
few instruments were ‘more representative of the will and aspirations of
the international community’ than the UDHR.*

Use by the international community

In innumerable pronouncements made at gatherings of sovereign states,
the UDHR has been endorsed as an obligatory standard of achievement.
The following are a few significant examples:

* In 1960, in the Declaration on the Granting of Independence to Colo-
nial Countries and Peoples, the United Nations General Assembly

lacking in precision, and that it would have been much better if a body of jurists, such as
the International Law Commission, had examined the text before it was submitted to the
General Assembly. Humphrey, himself a Canadian, describes this as ‘probably ex post facto
rationalization’. See 71-2.

32 The voting figures were: forty-four for, six against, two abstentions.

33 The voting figures were: forty-three for, seven against, two abstentions.

34 Four abstentions, and three abstentions, respectively.

35 Humpbhrey, ‘The World Revolution’, 159.
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(with the single exception of South Africa, but including all the other
states that had abstained on the final vote on the UDHR) declared
that ‘all states shall observe faithfully and strictly the provisions’ of
the UDHR.%
* In 1963, in the Charter of the Organization of African Unity done at
Addis Ababa, the Heads of African States and Governments affirmed
their ‘adherence’ to the principles of the UDHR.?’
In 1968, the International Conference on Human Rights held in

Teheran, attended by the official representatives of eighty-four states,
while ‘affirming its faith in the principles’ of the UDHR, proclaimed
that it is ‘a common understanding of the people of the world con-
cerning the inalienable and inviolable rights of all members of the
international community’.8

In 1975, the International Conference on Security and Co-operation
in Europe, attended by all the sovereign states of Eastern and Western
Europe (with the single exception of Albania) as well as the United
States and Canada, made a commitment in its Final Act to act in
conformity with the purposes and principles’ of the UDHR, and to
‘fulfil their obligations’ as set forth in it.>

In 1980, the Riobamba Charter of Conduct adopted by the states of
the Andean Group (Colombia, Ecuador, Peru, Venezuela, Costa Rica,
Panama, and Spain) contained a pledge to ‘apply the basic principles’
established in the UDHR.*

In 1983, the Heads of State or Government of over ninety Non-Aligned
Nations, meeting in New Delhi, reiterated ‘their commitment to ensure

respect for the promotion of human rights of individuals and the rights
of people in accordance with’ the UDHR.*!
In 1987, the Heads of Government of the Commonwealth, assem-

bled at Vancouver, ‘reaffirmed their commitment to the observance
of human rights...in accordance with the principles enshrined in

36 Resolution 1514 (XV) of 14 December 1960.

37 For the text, see Min-Chuan Ku (ed.), A Comprehensive Handbook of the United Nations (New
York: Monarch Press, 1979), vol. 11, 680.

38 For the text, see Centre for Human Rights, Human Rights: a Compilation of International
Instruments (New York: United Nations, 1993), 51-4.

39 For relevant extracts from the text, see Sieghart, International Law of Human Rights,
30-1.

40 For the text, see (1980) International Commission of Jurists: the Review 64.

41 UN document A/38/132, Annex 1, part 1, paragraph 24.
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Commonwealth Declarations and the main international human rights
instruments’.*?

e In 1993, the representatives of 171 states and two national liberation
movements assembled in Vienna at the World Conference on Human
Rights not only reaffirmed their commitment to the principles of the
Declaration, but also referred to states being ‘duty-bound’ as ‘stipu-
lated’ in, and urged the ‘full implementation’ of, the UDHR.*?

The UDHR has also been incorporated in bilateral treaties and other
international agreements as an obligatory code of conduct. For instance,
in the 1951 peace treaty between the allied powers and Japan, the latter
declared its intention to strive to realize the objectives of the UDHR. In
the 1954 memorandum of understanding between the governments of
Italy, the United Kingdom, the United States, and Yugoslavia, regarding
the Free Territory of Trieste, the Italian and Yugoslav governments agreed
that, in the administration of their respective areas, they would act in
accordance with the principles of the UDHR.* In the 1960 treaty con-
cerning the establishment of the Republic of Cyprus, the governments
of the United Kingdom, Turkey, and Greece, agreed that ‘the Republic
of Cyprus shall secure to everyone within its jurisdiction human rights
and fundamental freedoms comparable to those set out in section 1 of
the European Convention’ which, in turn, was based upon the UDHR.*®

‘Tt is out of such stuff’, says Humphrey, that the customary law of
nations is made. ‘For custom is simply the consensus of states as to
what the law is and it is proved out of their own mouths, as it were,
by their official statements and practice. What could be more official
than a vote cast at the United Nations? When a member state votes for
a resolution that purports to say what the law is, that is evidence that,
in the opinion of that state, such is the law. So while resolutions of the
General Assembly are not ordinarily binding in themselves, they may be

evidence of customary law’.6

42 Commonwealth Heads of Government, The Vancouver Communiqué, October 1987 (London:
Commonwealth Secretariat, 1987).

43 The Vienna Declaration and Programme of Action, 25 June 1993, UN document
A/CONF.157/23.

4 United Nations, United Nations Action in the Field of Human Rights (New York: United
Nations, 1974), 17.

45 Article 5. For the text, see Cmnd.1093: Cyprus (London: HMSO, 1960).

46 Humphrey, Human Rights & the United Nations, 75-6. In his separate opinion in the Barcelona
Traction Case, International Court of Justice Report 1970, 1 at 302—4, Judge Ammoun
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Incorporation in international treaties

In the ICCPR and in the ICESCR, the provisions of the UDHR have, with
three exceptions,*” been reaffirmed as conventional law now binding on
148 and 145 states respectively. Through the ECHR, and the ACHR,
40 European states and 25 South and Central American and Caribbean
states respectively, have taken steps for the collective enforcement in their
own regions of several of the principles enunciated in the UDHR. The
entry into force of the African Charter on Human and Peoples’ Rights
in October 1985 marked a similar commitment in that continent by 48
sovereign states. In addition, several of the specific rights proclaimed in
the UDHR, or aspects of them, have been defined in greater detail and
provision for their separate implementation has been made, in a series
of other international treaties.*®

Reflection in national constitutions

Several national constitutions which were enacted after the UDHR was
proclaimed either expressly referred to it in their preambles or in their
operative provisions, or contained detailed statements which were mod-
elled on the text of its articles. For example, the preambles to the 1961
Constitution of Cameroon, the 1963 Constitution of Senegal, and the
1990 Constitution of Benin affirmed their ‘attachment to the fundamen-
tal freedoms’ embodied in the UDHR. Article 2 of the 1966 Constitution
of the Republic of Malawi provided that ‘the Government and People of
Malawi shall continue to recognize the sanctity of the personal liberties
enshrined’ in the UDHR. Article 3 of the 1968 Constitution of the Re-
public of Equatorial Guinea provided that the state shall recognize and
guarantee the human rights and freedoms set forth in the UDHR. In the
recent Constitution of the Principality of Andorra, article 5 unequivo-
cally declares that the UDHR ‘is binding in Andorra’ In contrast, the
1975 Constitution of the Independent State of Papua New Guinea, which
contained a very comprehensive statement of ‘basic rights’, provided in
the limitation clause that for the purpose of determining whether or not
any law, matter or thing is reasonably justified in a democratic society, a

observed that ‘the positions taken up by the delegates of states in international organizations
and conferences, and in particular in the United Nations, naturally forms part of state
practice’.
47 The right to seek and enjoy asylum, the right to a nationality, and the right to own property.
48 For texts, see Human Rights: a Compilation of International Instruments (New York: United
Nations, 1997).
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court may have regard to the UDHR.*’ Today, no less than 146 national
constitutions drawn up since 1948 contain statements of fundamental
rights which, where they do not faithfully reproduce the provisions of
the UDHR, are at least inspired by it.

Reference in judicial decisions

In several instances, judges of the International Court of Justice have
relied on, or cited, the UDHR in ascertaining the content of custom-
ary international law. For example, in the 1955 Nottebohm Case, Judge
Guggenheim referred to the ‘basic principle embodied in Article 15(1)’
of the UDHR ‘according to which everyone has the right to a national-
ity’>" In the 1966 South West Africa Case, Judge Tanaka referred to the
UDHR which ‘although not binding in itself constitutes evidence of the
interpretation and application of the relevant Charter provisions’, and
concluded that ‘the norm of non-discrimination or non-separation on
the basis of race has become a rule of customary international law’>!
In the 1971 Namibia Case, after explaining how the UDHR could bind
states on the basis of custom, vice-president Ammoun observed that
‘one right which must certainly be considered a pre-existing customary
norm which the Universal Declaration of Human Rights codified is the
right to equality, which by common consent has ever since the remotest
times been deemed inherent in human nature’.>? Similarly, in the 1980
Teheran Hostages Case, where the United States government invoked six
articles of the UDHR in support of its submission that certain minimum
standards governing the treatment of aliens exist as a matter of custom-
ary international law, the court stated categorically that ‘wrongfully to
deprive human beings of their freedom and to subject them to physical
constraint in conditions of hardship is in itself manifestly incompatible
with the principles of the Charter of the United Nations, as well as with
the fundamental principles enunciated in the Universal Declaration of

Human Rights’>?

49 Article 39(2).

30" Nottebohm Case (Second Phase), ICJ Reports 1955, dissenting Opinion of M. Guggenheim,
Judge ‘Ad Hoc), at 63.

1 South West Africa Case, Second Phase, IC] Reports 1966, dissenting opinion of Judge Tanaka,
293.

52 Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West
Africa) Notwithstanding Security Council Resolution 276 (1970), ICJ Reports 1971, separate
opinion of Vice-President Ammoun, at 76.

3 Case Concerning United States Diplomatic and Consular Staff in Teheran, IC] Reports 1980, 42.
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More recently, in the 1987 Yakimetz Case, Judge Evensen referred to
UDHR 13 and 15 (the right to leave any country, including one’s own;
and the right not to be arbitrarily deprived of one’s nationality, nor de-
nied the right to change one’s nationality) as laying down ‘basic princi-
ples of law’.>* Two years later, in the Mazilu Case, the same judge invoked
UDHR 16 (the family is the natural and fundamental group unit of so-
ciety and is entitled to protection by society and the state) in support
of his view that ‘the integrity of a person’s family and family life is a ba-
sic human right protected by prevailing principles of international law
which derive not only from conventional international law or custom-
ary international law, but from “general principles of law recognized
by nations”’. He observed that UDHR 16 ‘is a concrete expression of
an established principle of human rights in the modern law of nations’.
Accordingly, the respect for a person’s family and family life must be
considered as integral parts of the ‘privileges and immunities’ that are
necessary for ‘the independent exercise of their functions’ by experts on
missions for the United Nations.”

At the national level, while there is evidence that the UDHR has been
cited in numerous legal proceedings,’® perhaps the most significant ju-
dicial decision yet is that of a United States Federal Court of Appeals in
the case of Filartigav. Pena-Irala.’” That court held, in 1980, that ‘official
torture is now prohibited by the law of nations’. To reach its decision, the
court noted that the Charter of the United Nations obliges all member
states to take action to promote ‘respect for the observance of human
rights and fundamental freedoms for all’, and that subsequent United
Nations declarations, which ‘specify with great precision the obligations
of member states under the Charter’, expressly prohibit any state from
‘permitting the dastardly and totally inhuman act of torture’. The court
further noted that the prohibition of torture is incorporated in human
rights treaties and prohibited by the constitutions of over fifty-five states,

54 Application for Review of Judgment No.333 of the United Nations Administrative Tribunal, ICJ
Reports 1987, dissenting opinion of Judge Evensen, at 173.

55 Applicability of Article VI, Section 22, of the Convention on the Privileges and Immunities of the
United Nations, IC] Reports 1989, separate opinion of Judge Evensen, at 210.

56 See United Nations, United Nations Action in the Field of Human Rights (New York: United
Nations, 1974), 18-19.

57 630 F. 2nd 876 (2nd Cir. 1980), noted in (1980) International Commission of Jurists: the
Review 62. See also ‘United States: Memorandum for the United States Submitted to the
Court of Appeals for the Second Circuit in Filartiga v. Pena Irala’ (1980) International Legal
Materials 592.
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and that diplomatic sources report that no government, even those re-
ported to use torture, asserts a right to torture. A few months later,
in Rodriguez-Fernandez v. Wilkinson,*® the United States District Court
for the District of Kansas held that the indeterminate detention of an
alien by immigration authorities pending deportation was contrary to
international law. ‘Our review of the sources from which customary in-
ternational law is derived clearly demonstrates that arbitrary detention
is prohibited by customary international law. Therefore, even though
the indeterminate detention of an excluded alien cannot be said to vio-
late the United States Constitution or our statutory laws, it is judicially
remedial as a violation of international law.>’

It would appear, therefore, that the international community now
accepts the observance of fundamental human rights and freedoms as
obligatory. The document most widely cited, in political and judicial
fora alike, is the UDHR. As early as 1965, Sir Humphrey Waldock ex-
pressed his opinion that ‘the constant and widespread recognition of
the principles of the Universal Declaration clothes it in the character of
customary law’.®® More recently, John P. Humphrey has asserted that the
UDHR is ‘part of the customary law of nations, and therefore is binding
on all states’.®! Alexandre Kiss now argues that the principles proclaimed
in the UDHR may be considered to have become not only customary
rules of international law, but also a kind of ‘higher rules’ which no
state can ignore in any circumstances.’> These expressions of opinion
by recognized jurists are supported by resolutions of international or-
ganizations, state practice, and judicial decisions, at least to the extent

58 505 F. Supp.787 (D. Kan.1910).

59 The United States Court of Appeals for the Tenth Circuit upheld the District Court’s deci-
sion by construing the relevant statutes to require the alien’s release. The court, however,
observed that ‘No principle of international law is more fundamental than the concept that
human beings should be free from arbitrary imprisonment’: 654 F 2nd 1382 (19th Cir.
1981). For a discussion of this case, see Farooq Hassan, ‘The Doctrine of Incorporation:
New Vistas for the Enforcement of International Human Rights?’ (1983) 5 Human Rights
Quarterly 48.

H. Waldock, ‘Human Rights in Contemporary International Law and the Significance of the
European Convention’ (1965) International and Comparative Law Quarterly, Supp. No. 11, 15.
John P. Humphrey, ‘The International Bill of Rights: Scope and Implementation’ (1976) 17
William and Mary Law Review 529. See also Humphrey, Human Rights & the United Nations,
65.

Alexandre Kiss, ‘The Role of the Universal Declaration of Human Rights in the Development
of International Law’, in Centre for Human Rights, Bulletin of Human Rights, Special Issue
(New York: United Nations, 1988), 47.

60
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that a consensus now exists that some of its provisions have crystallized
into rules of customary international law. Five that immediately spring
to mind are the right to life,** right to liberty, freedom from slavery,
freedom from torture, and the right to equality before the law. Perhaps
there are more.

It does not, of course, follow that, in fact, human life is universally re-
spected, or that torture, discrimination, and practices similar to slavery
are no longer resorted to, whether furtively or more conspicuously, in
many parts of the civilized world. If that were indeed so, there would be
little need for the international law of human rights. But what is comfort-
ingly new, as a new millennium begins, is a growing consensus among
states on obligatory standards of conduct. Even a government accused
of ‘extremely serious violations of human rights’ will now insist that it
is complying with the provisions of the UDHR. For instance, in 1978,
the President of Nicaragua, General Somoza, faced with a denunciation
by neighbouring Colombia and Venezuela, wrote to the President of the
United Nations General Assembly asserting that his government ‘had
made it a rule at all times to observe and promote human rights, which
the Constitution of Nicaragua guarantees in full accord with the Uni-
versal Declaration of Human Rights adopted by the 1949 (sic) United
Nations General Assembly, in which I had the honour to take part as a
delegate’.

The International Covenant on Civil and Political Rights (ICCPR)

Parallel to the drafting of the UDHR, the United Nations engaged it-
self in the preparation of a human rights treaty, and measures for its
implementation. But the euphoria of the immediate post-war years was
giving way to the chill and frigidity of the advancing cold war. The task
took eighteen years. Louis Henkin attributes the tardiness to the ne-
cessity ‘to accommodate, bridge, submerge, and conceal deep divisions
and differences, especially between democratic-libertarian and socialist-
revolutionary states — differences in fundamental conceptions about the

63 See also Reservations to the Convention on the Prevention and Punishment of the Crime of
Genocide, IC] Reports 1951, 23, where the court observed that ‘the principles underlying
the [Genocide] Convention are principles which are recognized by civilized nations as
binding on states, even without any conventional obligations’.
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relation of society to the individual, about his rights and duties, about
priorities and preferences among them’.%

In 1952, the General Assembly decided that instead of a single treaty,
two covenants be drafted, one to contain civil and political rights and the
other economic, social and cultural rights. Two factors made it necessary
to divide the human rights covenant into two separate instruments.5
The first was the belief that it was impossible to develop a single sys-
tem of implementation for both the civil and political rights and the
economic, social and cultural rights. Appropriate national responses
would vary with the ‘nature’ of the right. It was thought that protect-
ing civil and political rights meant passing laws and revising constitu-
tions, while guaranteeing economic, social and cultural rights meant
the establishment of programmes as well. Moreover, while it seemed
that an international tribunal could and should be created to deal with
alleged violations of the former category of rights, it was believed that
no such structure could be created at the international level to super-
vise such rights as the right to work or the right to health. The second
was the surfacing of substantial disagreement over the desirability of a
covenant which dealt with economic, social and cultural rights. Some
states which were prepared to support a covenant guaranteeing civil
and political rights were not willing to agree to a document that would
commit them to social welfare rights and thus to specific social welfare
programmes.

The Commission on Human Rights completed its preparation of
the two draft covenants in 1954, but their article-by-article review by
the Third Committee was to take another twelve years. Finally, on 16
December 1966, the General Assembly adopted three instruments: the
International Covenant on Economic, Social and Cultural Rights, the
International Covenant on Civil and Political Rights, and the Optional
Protocol to the latter.®® The first of these came into force on 3 January
1976, while the other two became operative on 23 March of the same

%4 Touis Henkin, ‘Introduction’, in Louis Henkin (ed.), The International Bill of Rights (New
York: Columbia University Press, 1981), 9.

65 David M. Trubeck, ‘Economic, Social and Cultural Rights in the Third World: Human
Rights Law and Human Needs Programs’ in T. Meron (ed.), Human Rights in International
Law: Legal and Policy Issues (Oxford: Clarendon Press, 1984), 205-23.

6 UNGA resolution 2200 (XXI) of 16 December 1966. The ICCPR and ICESCR were adopted
unanimously. The voting on the Optional Protocol was sixty-eight in favour, two against,
and thirty-eight abstentions.
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year. In December 1989, the General Assembly adopted the Second Op-
tional Protocol to the ICCPR, and that instrument entered into force on
11 July 1991.%7

In its substantive parts, the ICCPR defines the following rights in
greater detail than the UDHR:

Article
Article

Article
Article

Article

Article

Article 11:

Article 12:

Article 13:
Article 14:
Article 15:

Article 16:
Article 17:
Article 18:
Article 19:
Article 20:

Article 21:
Article 22:

1:
2:

9:
Article 10:

The right to self-determination.
The right to freedom from discrimination in the enjoyment
of rights.

: The right to life.
: The right to freedom from torture, cruel, inhuman, or de-

grading treatment or punishment.

: The right to freedom from slavery, servitude, and forced or

compulsory labour.

The right to freedom from arbitrary arrest or detention.
The right to a penitentiary system aimed at reformation and
social rehabilitation.

The right not to be imprisoned for inability to fulfil a con-
tractual obligation.

The right to liberty of movement and freedom to choose a
residence.

The right of aliens to freedom from arbitrary expulsion.
The right to a fair trial.

The right to protection against retroactive criminal legisla-
tion.

The right to recognition as a person.

The right to privacy.

The right to freedom of thought, conscience, and religion.
The right to freedom of expression.

The right to protection against propaganda for war and in-
citement to discrimination.

The right of peaceful assembly.

The right to freedom of association.

7 UNGA resolution 44/128 of 15 December 1989. The Second Optional Protocol was adopted
with fifty-nine in favour, twenty-six against, forty-nine abstentions, twenty-five absent. As
at 1 June 2001, the ICCPR had been ratified, acceded to, or succeeded to, by 148 states; the
ICESCR by 145 states; the Optional Protocol by 98 states; and the Second Optional Protocol
by 45 states. Forty-four states had made the declaration under Article 47 of the ICCPR.
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Article 23: The right to the protection of the family unit.

Article 24: The rights of children.

Article 25: The right to take part in the conduct of public affairs.

Article 26: The right to equality before the law and equal protection of
the law.

Article 27: The right of ethnic, religious or linguistic minorities to enjoy
their own cultures, practise their own religions, and to use
their own languages.

When a state ratifies or accedes to the ICCPR, it undertakes three
domestic obligations and at least one international obligation.

To respect and to ensure the recognized rights

The first obligation (which is the same as that of states parties to the
ACHR) is ‘to respect and to ensure to all individuals within its territory
and subject to its jurisdiction’ the rights recognized in the ICCPR, ‘with-
out distinction of any kind, such as race, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth or
other status’.®® This provision was intended to make it obligatory for
states to promote the implementation of the recognized rights, and to
take the necessary steps, including legislation, to guarantee to everyone
a real opportunity of enjoying them.®’

A state complies with the obligation ‘to respect’ the recognized rights
by not violating them.”®” Whenever a state organ, official or public entity
violates a right, there is a failure of the duty to respect that right. An
act which violates a right but which is initially not directly imputable
to the state (e.g. because it is the act of a private person or because the
person responsible has not been identified) may constitute a failure by
the state ‘to respect’ the right, not because of the act itself, but because
of the lack of due diligence to prevent the violation or to respond to

68 Article 2(1). At the drafting stage, it was expressly emphasized that special measures for
the advancement of any socially or educationally backward sections of society should not
be construed as ‘distinction’ within the meaning of this article. See UN document A/5655,
s. 20.

% UN document A/2929, chapter V, s. 2. See also UNGA resolution 421(V).

70 Thomas Buergenthal, ‘To Respect and to Ensure: State Obligations and Permissible Dero-
gations’, in Louis Henkin (ed.), The International Bill of Rights (New York: Columbia Press,
1981), 72.
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it as required by the ICCPR.”! Therefore, the state has an obligation to
ensure that violations do not result from private acts.”?

The duty to ‘ensure’ imposes an affirmative duty on the state, and calls
for specific activities by the state to enable individuals to enjoy the recog-
nized rights.”? Interpreting the corresponding provision in ACHR 1, the
Inter-American Court has observed that the duty to ‘ensure’ requires the
state to take all necessary measures to remove any impediments which
might exist that would prevent individuals from enjoying the recog-
nized rights.”* The obligation to ensure also implies a duty to organize
the governmental apparatus and, generally, all the structures through
which state power is exercised so that they are capable of ensuring the
free and full enjoyment of these rights. Consequently, there must be
mechanisms through which the state is able to prevent, investigate and
punish any violation of a right and, if possible, restore the violated right
and provide such compensation as may be warranted for any damage
resulting from the violation. The state also has a legal duty to prevent
human rights violations and to use the means at its disposal to carry out
a serious investigation of violations committed within its jurisdiction,
to identify those responsible, to impose the appropriate punishment and
to ensure the victim compensation.”?

The phrase ‘within its territory and subject to its jurisdiction’ should
be read as a disjunctive conjunction, indicating that a state party must
be deemed to have assumed the obligation to respect and to ensure the
rights recognized in the ICCPR ‘to all individuals within its territory’
and “to all individuals subject to its jurisdiction’”® If it is not so read,
a person who, for example, exercises his right to freedom of movement
and travels out of his country will not enjoy ‘the right to enter his own

71 See Velasquez Rodriguez v. Honduras, Inter-American Court, 29 July 1988.

72 Compulsory Membership of Journalists Association, Inter-American Court, Advisory Opi-
nion OC-5/85, 13 November 1985. See also Svenska Lokmannaforbundet v. Sweden, Euro-
pean Commission, (1974) 1 EHRR 617; National Union of Belgian Policev. Belgium, European
Commission, (1975) 1 EHRR 578 ; Young, James and Webster v. United Kingdom, European
Commission, (1979) 3 EHRR 20; Marckx v. Belgium, European Court, (1979) 2 EHRR 330;
Costello-Roberts v. United Kingdom, European Court, (1993) 19 EHRR 12; Gunaratne v.
People’s Bank, Supreme Court of Sri Lanka, [1987] LRC (Const) 383.

73 Human Rights Committee, General Comment 3 (1981).

74 Exceptions to the Exhaustion of Domestic Remedies, Inter-American Court, Advisory Opinion
0OC-11/90, 10 August 1990.

73 Velasquez Rodriguez v. Honduras, Inter-American Court, 29 July 1988.

76 Buergenthal, ‘To Respect and to Ensure’, 72.
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country’, since he will no longer be within the territory of his own state.
Similarly, this obligation is not limited to the national territory of the
state, but extends to all persons under its actual authority and responsi-
bility, whether such authority is exercised on its own territory or abroad.
Nationals of a state are partly within its jurisdiction wherever they may
be, and authorized agents of a state not only remain subject to its juris-
diction when abroad, but bring any other person within the jurisdiction
of that state to the extent that they exercise authority over such person.”’
In conformity with the relevant principles of international law govern-
ing state responsibility, the responsibility of a state can also arise when
as a consequence of military action — whether lawful or unlawful — it
exercises effective control of an area outside its national territory.”® A
state will, therefore, be accountable for the violation of a right commit-
ted by one of its agents upon the territory of another state, whether with

the acquiescence of the government of that state or in opposition to it.”

To give effect to the recognized rights

The second obligation is for the state to take the necessary steps, in ac-
cordance with its constitutional processes and with the provisions of
the ICCPR, to adopt such legislative or other measures as may be neces-
sary to give effect to these rights and freedoms.®® What is contemplated
is a diversity of constitutional arrangements by which effect may be
given to the recognized rights.®! It has been suggested that measures
such as educational and information activities, administrative controls
of official conduct, opening opportunities to disadvantaged groups (for
example, affirmative action), and removing any impediments that exist
to the realization of the rights, may also help to fulfil this obligation.’?

77 Stockev. Germany, European Commission, (1991) 13 EHRR 839. In this case there was collu-
sion between French and German authorities to abduct a German from France to German
territory in order to effect his arrest. See also Cyprus v. Turkey, European Commission,
(1975) 2 Decisions ¢~ Reports 125, (1975) 18 Yearbook 82.

78 Loizidou v. Turkey, European Court, (1996) 23 EHRR 513.

7 Lopez v. Uruguay, Human Rights Committee, Communication No.52/1979, HRC 1981 Re-
port, Annex XIX.

80 Article 2(2).

81 Matadeen v. Pointu, Privy Council on appeal from the Supreme Court of Mauritius, [1998]
3 LRC 542.

82 Oscar Schachter, ‘The Obligation to Implement the Covenant in Domestic Law’, in Louis
Henkin (ed.), The International Bill of Rights (New York: Columbia University Press, 1981),
317-18.
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The establishment of a national commission on human rights and the
appointment of an ombudsman are two ways in which the violation
of rights may be avoided or at least rectified speedily and inexpensively.
The obligation to adopt legislative or other measures to give effect to the
recognized rights implies the commitment not to adopt measures that
conflict with the rights or which will result in their violation.®’

To provide an effective remedy

The third obligation is to ensure that any person whose rights or free-
doms are violated shall have an effective remedy, notwithstanding that
the violation has been committed by persons acting in an official capac-
ity; to ensure that any person claiming such a remedy shall have his right
thereto determined by competent judicial, administrative, or legislative
authorities, or by the legal system, and to develop the possibilities of ju-
dicial review; and to ensure that the competent authorities shall enforce
such remedies when granted.®* Similar obligations are undertaken by
the states parties to the ECHR (Article 2) and ACHR (Article 25).
When the ICCPR was being drafted, it was accepted that ‘the proper
enforcement of the provisions of the covenant depended on guarantees
of the individual’s rights against abuse, which comprised the following
elements: the possession of a legal remedy, the granting of this remedy by
national authorities, and the enforcement of the remedy by competent
authorities’®> While a judicial remedy was considered to be preferable,
it was thought unreasonable to impose upon all states an immediate
obligation to provide such a remedy. It was, therefore, provided that each
state should undertake ‘to develop the possibilities of a judicial remedy,
while not excluding the possibility of a remedy being granted by the
executive, or by parliamentary commissions, or, indeed, through ad hoc
legislation designed to remedy a specific wrong.%¢ Interpreting ECHR
13, which requires that everyone whose rights are violated ‘shall have an
effective remedy before a national authority’, the European Court has
observed that the authority referred to may not necessarily be a judicial

83 International Responsibility for the Promulgation and Enforcement of Laws in Violation of the
Convention (Articles 1 and 2 of the American Convention on Human Rights), Inter-American
Court, Advisory Opinion OC-14/94, 9 December 1994.

84 Article 2(3).

85 UN document A/2929, chap.V, s. 14.

86 UN document A/2929, chap.V, s. 16; A/5655, s. 27.
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authority but, if it is not, its powers and the guarantees which it affords
are relevant in determining whether the remedy before it is effective.®’
Since rights may be violated not only by executive or administrative
action, the remedy ought to encompass offending legislative acts. It is
interesting to note that, according to ICCPR 2(3)(a), the beneficiaryis a
person whose rights ‘as herein recognized’ are violated. If the yardstick to
be used by the competent authority are the rights ‘as herein recognized’,
the rights recognized in the ICCPR may need to form, and continue to
be, part of the domestic law that regulates the activities of all branches
of the state machinery: an argument in favour of the constitutional
entrenchment of the substantive provisions of the ICCPR as a whole.3¢
For a remedy to be ‘effective), it is not sufficient that it be provided for
by the constitution or by law or that it be formally recognized; it must
be truly effective in establishing whether there has been a violation of
a right and in providing redress. For example, where an individual has
an arguable claim that he has been tortured or subjected to serious
ill-treatment by agents of the state, the notion of an ‘effective remedy’
entails, in addition to the payment of compensation where appropriate,
a thorough and effective investigation capable of leading to the iden-
tification and punishment of those responsible and including effective
access for the complainant to the investigatory procedure.?® A remedy
which proves illusory because of the general conditions prevailing in the
country, or even in the particular circumstances of a given case, cannot
be considered effective. That could be the case, for example, when prac-
tice has shown its ineffectiveness: when the judiciary lacks the necessary
independence to render impartial decisions or the means to carry out its
judgments; or in any other situation that constitutes a denial of justice,
as when there is an unjustified delay in the decision; or when, for any
reason, the alleged victim is denied access to a judicial remedy.”°

87 Silver v. United Kingdom, European Court, (1983) 5 EHRR 347.

88 See Inter-American Commission on Human Rights, Report No.1/95, Case 11.006, Peru, 7
February 1995, where it was held that to protect the rights of individuals against possible
arbitrary actions of the state, it is essential that one of the branches of government have
the independence that permits it to judge both the actions of the executive branch and
the constitutionality of the laws enacted and even the judgments handed down by its own
members. The independence of the judiciary is, therefore, an essential requisite for the
practical observance of human rights.

89 Tekinv. Turkey, European Court, (1998) 31 EHRR 95.

% Judicial Guarantees in States of Emergency, Inter-American Court, Advisory Opinion OC-
9/87, 6 October 1987. See J. Raymond, ‘A Contribution to the Interpretation of Article 13
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The practice of some states of granting amnesty in respect of unlawful
acts such as torture is incompatible with the duty of states to investigate
such acts, to guarantee freedom from such acts within their jurisdiction,
and to ensure that they do not occur in the future. A state may not deprive
individuals of the right to an effective remedy, including compensation
and such full rehabilitation as may be possible.”! Indeed, a state is obliged

to investigate violations of rights committed by a prior regime, especially

when these include crimes as serious as torture.®?

To report periodically to the Human Rights Committee

While the promotion and protection of human rights is essentially
within the province of a national government, an international supervi-
sory mechanism to which the government is regularly accountable has
also been established in accord with the principle that a government’s
treatment of its own nationals is the legitimate concern of the inter-
national community. In addition to its domestic obligations, a state
party to the ICCPR is required to submit to the Secretary-General of
the United Nations periodic reports on the measures it has adopted to
give effect to the recognized rights and on the progress made in the

of the European Convention on Human Rights’ (1980) 5 Human Rights Review 161, where it
has been suggested that, as a rule, a remedy will be ‘effective’ if: (a) it is accessible, i.e. the in-
dividual is in a position to start a procedure which will result in a decision from the relevant
authority; (b) it is sufficient, i.e. the relevant authority has the power to redress the alleged
violation if it is in fact established; (c) it has some likelihood of being accepted, i.e. there are
no established precedents against its availability; and (d) it is not the mere repetition of
a remedy which has already been used. See also Draft Basic Principles and Guidelines
on Restitution, Compensation and Rehabilitation for Victims of Gross Violations of
Human Rights and Fundamental Freedoms, prepared by Theo van Boven, special rappor-
teur appointed by the Sub-Commission on Prevention of Discrimination and Protection of
Minorities, UN document E/CN.4/Sub.2/1993/8: An ‘effective’ remedy is one that is capable
of producing the result for which it was designed. It suggests both injunctive and compen-
satory relief. Compensation must, therefore, be provided for any economically assessable
damage resulting from a human rights violation. This would include physical or mental
harm; pain, suffering and emotional distress; lost opportunities, including education; loss
of earnings and earning capacity; reasonable medical and other expenses of rehabilitation;
harm to property or business, including lost profits; harm to reputation or dignity; and
reasonable costs and fees of legal or expert assistance to obtain a remedy.

91 General Comment 20 (1992).

92 Rodriguezv. Uruguay, Human Rights Committee, Communication No.322/1988, HRC 1994
Report, Annex IX.B

s}
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enjoyment of those rights. These reports are examined by the Human
Rights Committee (HRC), an eighteen-member expert body established
under the ICCPR®? with dual functions: to consider and comment on
reports submitted by states parties on the measures adopted by them
to comply with their obligations,” and to deal with ‘communications’
from states parties alleging failure by other states parties to fulfil their
obligations.”

The HRC requires the first report to be submitted within one year of
the entry into force of the ICCPR for the state concerned, and thereafter
every five years unless it requires an earlier report.’® If the human rights
situation in a particular state deteriorates rapidly, the HRC has adopted
the practice of requiring that state to submit an urgent report on the
situation, usually within three months.’” The consideration of a report
takes place in public meetings and in the presence of representatives of
the state concerned. A working group meets ahead of the session and
prepares and transmits to the state concerned a list of issues arising
from its report. The members of the HRC have the opportunity to seek
additional clarification under each issue and to ask supplementary ques-
tions. At the end of the session, the HRC adopts comments reflecting its
views as a whole on the state party’s report. The comments are sent to
the state concerned, published in a separate document, and included in
the annual report submitted by the HRC to the General Assembly. These
comments provide a general evaluation of a state’s report and of the di-
alogue with its representatives, and take note of factors and difficulties
that affect the implementation of the ICCPR, of positive developments
that may have occurred during the period under review and of specific
issues of concern relating to the application of the provisions of the
ICCPR. They include suggestions and recommendations to the state. In
the following periodic report, the state is requested, on a systematic basis,

93 Article 40. The measures adopted to give effect to the Second Optional Protocol must also
be included in such a report if the state party has ratified or acceded to that instrument.

94 Article 40. 9 Article 41.

%6 For guidelines on the form and content of reports to be submitted by states parties, see UN
document HRI/GEN/2/Rev.1 of 9 May 2001.

7 For example, the HRC has required urgent reports from Iraq (11 April 1991), the Federal
Republic of Yugoslavia (4 November 1991), Peru (10 April 1992), Bosnia and Herzegovina,
Croatia and the Federal Republic of Yugoslavia (6 October 1992), Angola and Burundi (29
October 1993).
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to inform the HRC of the measures it has adopted to follow up on the
comments.”

The Optional Protocol

The Optional Protocol to the ICCPR enables a state to recognize the
competence of the Human Rights Committee to receive and consider
communications from individuals subject to its jurisdiction who claim
to be victims of a violation by that state of any of the rights set forth
in the ICCPR or in the Second Optional Protocol. A communication
may be submitted only after all available domestic remedies have been
exhausted. Under the committee’s rules, an application from an indi-
vidual is accepted if it is submitted by him or through a duly appointed
representative. Such representative could be a lawyer, or a close relative,
particularly if the individual concerned is not in a position to submit
the application himself.”” But a member of a non-governmental orga-
nization who had taken an interest in the alleged victim’s situation, and
claimed the authority to submit a communication because he believed
that ‘every prisoner treated unjustly would appreciate further investi-
gation of his case by the Human Rights Committee’ was held to lack
standing.!% Nor has the HRC been willing to consider a communica-
tion submitted by an organization.!%!

8 For an analysis of the impact of the reporting system on the policies of a government, see
Nihal Jayawickrama, ‘Hong Kong and the International Protection of Human Rights’ in
R. Wacks (ed.), Human Rights in Hong Kong (Hong Kong: Oxford University Press, 1992),
120 at 134-9.

The Committee has insisted on proof of authorization such as a power of attorney, and
has declined to proceed where such documentation was not tendered. See Dr A.B. v. Italy,
Human Rights Committee, Communication No.565/1993, 8 April 1994, HRC 1994 Report,
Annex X.AA. (afriend, on behalf of a family said to have fled the country to avoid sanctions
following refusal to submit to mandatory vaccination); Pereira v. Panama, Human Rights
Committee, Communication No.436/1990, HRC 1994 Report, Annex X.E (a lawyer and
personal friend on behalf of a former President of the Republic of Panama who had fled
the country and obtained political asylum elsewhere).

190 1 A. v. Uruguay, Human Rights Committee, Communication No.128/1982, HRC 1983
Report, Annex XXVI. The author was a member of the Swedish branch of Amnesty Inter-
national.

A Group of Associations for the Defence of the Rights of Disabled and Handicapped Persons in
Italy v. Italy, Human Rights Committee, Communication No.163/1984, HRC 1984 Report,
Annex XV; J.R.T. and the W.G. Party v. Canada, Communication No.104/1981, HRC 1983
Report, Annex XXIV. Cf. observations of the Supreme Court of Zimbabwe in Catholic
Commission for Justice and Peace in Zimbabwe v. Attorney General [1993] 2 LRC 279 at 288

99
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All communications are upon receipt initially processed by a member
of the HRC who is periodically designated as the ‘special rapporteur’.
A five-member working group will, if it can reach unanimity, declare
communications admissible. The admissibility or otherwise of all other
communications is determined by the HRC. Upon being declared admis-
sible, the communication is sent to the government concerned, which
is required to submit in writing, within six months, ‘explanations or
statements clarifying the matter and the remedy, if any, which may have
been taken by it’.!%> There is no provision for any further exchange, but
the HRC has developed a practice of giving the author an opportunity to
comment on the government’s response. The working group then pro-
ceeds to consider the merits of the communication, and prepares draft
‘views’ for consideration in plenary. Before the adoption of final views,
further information may be sought from the government or the author
by means of an interim decision. Final ‘views’ are then adopted by the
HRC as a whole, stating whether the acts or omissions complained of re-
veal a breach of the ICCPR or not. Any member is free to append an indi-
vidual opinion if he or she so desires. The HRC forwards its ‘views’ to the
government concerned and to the individual. They are then published by
the HRC and reproduced in its annual report to the General Assembly.

Contrary to the principles enunciated in the ICCPR itself, all proceed-
ings before the HRC are closed to the public, and there is no provision
for the complainant or his representative to be present or to be heard,
or to lead evidence.'%® However, with respect to the burden of proof,

per Gubbay CJ: “The applicant is a human rights organization whose avowed objects are to
uphold basic human rights, including the most fundamental right of all, the right to life.
It is intimately concerned with the protection and preservation of the rights and freedoms
granted to persons in Zimbabwe by the Constitution...It would be wrong, therefore,
for this court to fetter itself by pedantically circumscribing the class of persons who may
approach it for relief to the condemned prisoners themselves; especially as they are not only
indigent but, by reason of their confinement, would have experienced practical difficulty
in timeously obtaining interim relief from this court.” (The relief sought in this case was a
declaration that the delay in carrying out sentences of death on four prisoners constituted
inhuman or degrading treatment, in contravention of the constitution, and for an order
that such sentences be permanently stayed.)

Under the committee’s rules of procedure, it may inform the government whether interim
measures of protection are desirable to avoid irreparable damage to the victims of the
alleged violation. Such measures may include a medical examination, the non-expulsion
of an alien, or the not carrying out of a death sentence.

The communication procedure was accepted by states with considerable reluctance. When
the ICCPR was being drafted, there was very strong opposition to the inclusion of any such

102
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particularly in respect of alleged violations of ICCPR 6 (right to life),
7 (prohibition of torture), and 9 (freedom from arbitrary arrest), the
HRC’s view is that it does not rest solely on the author of the commu-
nication, particularly since the author and the state party do not always
have equal access to the evidence. ‘It is implicit in article 4(2) of the Op-
tional Protocol that the state party has the duty to investigate in good
faith all allegations of violation of the covenant made against it and its
authorities, especially when such allegations are corroborated by evi-
dence submitted by the author of the communication, and to furnish
to the committee the information available to it. Where further clari-
fication of the case depends upon information exclusively in the hands
of the state party, the Committee may consider such allegations as sub-
stantiated in the absence of satisfactory evidence and explanations to
the contrary from the state party.'%

Between the commencement of its work under the Optional Protocol
in 1977 and the conclusion of its 72nd session on 27 July 2001, 1,004
communications concerning alleged violations in 69 states had been
registered for consideration by the HRC. Of that number, 368 had been
concluded by the expression of views; 300 had been declared inadmis-
sible; 142 had been discontinued or withdrawn; and 194 were pending.
In the 368 views on communications received and considered, the HRC
found violations in 282 of them. In July 1990, the HRC devised a mech-
anism to enable it to evaluate state compliance with its views. A special
rapporteur is periodically designated for the purpose of ascertaining the
measures taken by states to give effect to the committee’s views. A state
is usually required to inform the committee within ninety days what
measures have in fact been taken. This requirement has been justified
on the basis that by becoming a party to the Optional Protocol a state

provision. It was argued that international law governed relations between states, and that
anindividual’s interests were protected by the state of which he was a national. The response
to that argument was that the classic doctrine of international law did not work in the
context of the protection of human rights. An individual’s rights would, in the majority
of cases, be violated by organs or agencies of the state of which he was a national. It was
eventually agreed that provision would be made for individual complaints in a separate
treaty, thereby enabling those states opposed to the concept to nevertheless become parties
to the ICCPR.

104 Blejer v. Uruguay, Human Rights Committee, Communication No.30/1978, HRC 1982
Report, Annex X. See also Motta v. Uruguay, Human Rights Committee, Communication
No.11/1977, HRC 1980 Report, Annex X (a refutation of the allegation in general terms is
not sufficient).
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has recognized the competence of the HRC to determine whether there
has been a violation of the ICCPR or not; and that pursuant to ICCPR
2 the state party has undertaken to ensure to all individuals within its
territory and subject to its jurisdiction the rights recognized in it and to
provide an effective and enforceable remedy in case a violation has been
established.!?

The Second Optional Protocol

The Second Optional Protocol prohibits the execution of any person and
requires states to take all necessary measures to abolish the death penalty.
No reservations are permitted to this instrument, except a reservation
entered at the time of ratification or accession that provides for the ap-
plication of the death penalty in time of war pursuant to a conviction for
‘a most serious crime of a military nature’ committed during wartime.

The International Covenant on Economic, Social and Cultural
Rights (ICESCR)

The following rights are recognized in the ICESCR:

Article 1: The right of self-determination.

Article 6: The right to work, including the right to the opportunity to
gain one’s living by work freely chosen or accepted.

Article 7: The right to the enjoyment of just and favourable conditions
of work; particularly, fair wages and equal remuneration for
work of equal value; safe and healthy working conditions;
equal opportunity for promotion, subject to no consider-
ations other than those of seniority and competence; rest,
leisure, and reasonable limitation of working hours and pe-
riodic holidays with pay, as well as remuneration for public
holidays.

Article 8: The right to form trade unions and to join the trade union
of one’s choice, for the promotion and protection of one’s
economic and social interests, including the right to strike.

Article 9: The right to social security, including social insurance.

105 Wright and Harvey v. Jamaica, Human Rights Committee, Communication No.459/1991,
HRC 1996 Report, Annex VIILE
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Article 10: Theright of the family to protection and assistance, including
the right of mothers to special protection before and after
childbirth, and the right of children and young persons to
protection from economic and social exploitation.

Article 11: The right to an adequate standard of living, including ad-
equate food, clothing and housing, and to the continuous
improvement of living conditions.

Article 12: The right to the enjoyment of the highest attainable standard
of physical and mental health.

Article 13: The right to education, including the right of parents to
choose for their children schools other than those established
by public authorities, and to ensure the religious and moral
education of their children in conformity with their own
convictions.

Article 14: The right to take part in cultural life, to enjoy the bene-
fits of scientific progress and its applications, and to bene-
fit from the protection of the moral and material interests
resulting from any scientific, literary or artistic production
of which one is the author, including the right to respect for
the freedom indispensable for scientific research and creative
activity.

ICESCR 2, which describes the nature of the general legal obliga-

tions undertaken by a state when it ratifies or accedes to that covenant,

contains both ‘obligations of conduct’ and ‘obligations of result’.!%

Obligations of conduct
Of the obligations of conduct, two are of immediate effect:

(a) The state undertakes to guarantee that the rights recognized in the
ICESCR ‘will be exercised without discrimination of any kind as

to race, colour, sex, language, religion, political or other opinion,

national or social origin, property, birth or other status’.!?’

106 Committee on Economic, Social and Cultural Rights, General Comment 3 (1990). See
also The Limburg Principles on the Implementation of the International Covenant on
Economic, Social and Cultural Rights, (1986) 37 International Commission of Jurists: the
Review 43.

107 Article 2(2).
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(b) The state undertakes ‘to take steps...Dby all appropriate means, in-
cluding particularly the adoption of legislative measures’.!*® While
the full realization of the rights may be achieved progressively, steps
towards that goal must be taken within a reasonably short time after
the ICESCR’s entry into force for the state concerned. Such steps
should be deliberate, concrete and targeted as clearly as possible to-
wards meeting the obligations recognized in the ICESCR. The means
which should be used in order to satisfy the obligation ‘to take steps’
are stated to be ‘all appropriate means’ including the adoption of leg-
islative measures. In many instances legislation is highly desirable
and in some cases may even be indispensable. For example, it may
be difficult to combat discrimination effectively in the absence of
a sound legislative foundation for the necessary measures. In fields
such as health, the protection of children and mothers, and educa-
tion, as well as in respect of the right to work and to the enjoyment
of just and favourable conditions of work, the right to form and join
trade unions, and the right to social security, legislation may also be
an indispensable element for many purposes.!®’

However, the adoption of legislative measures is not exhaustive of this
obligation. The term ‘by all appropriate means’ must be given its full
and natural meaning. Each state must decide for itself which means are
the most appropriate under the circumstances with respect to each right.
Among the additional measures which may be considered appropriate, in
addition to legislation, is the provision of judicial remedies with respect
to those rights which may, in accordance with the national legal system,
be considered justiciable. For example, the enjoyment of the recognized
rights without discrimination will often be appropriately promoted, in
part, through the provision of judicial or other effective remedies. In
addition, the equal right of men and women to the enjoyment of these
rights, the right to fair wages and equal remuneration for work of equal
value, the rights in respect of trade union activity, the right of children
to protection from economic and social exploitation, the right to free
primary education, the rights of parents in respect of the education of
their children, the right of individuals and bodies to establish and direct
educational institutions, and the right to academic freedom, seem to be

108 Article 2(2).
199 Committee on Economic, Social and Cultural Rights, General Comment 3 (1990).
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capable of immediate application by judicial and other organs in many
national legal systems.'!” Other measures which may also be considered
‘appropriate’ include, but are not limited to, administrative, financial,
educational and social measures.'!!

Obligations of result

The principal obligation of result is to take steps ‘with a view to achiev-
ing progressively the full realization of the rights recognized’ in the
ICESCR. The term ‘progressive realization’ is often used to describe
the intent of this phrase. The concept of progressive realization con-
stitutes a recognition of the fact that full realization of all economic,
social and cultural rights will generally not be able to be achieved in a
short period of time. In this sense, the obligation differs significantly
from that contained in ICESCR 2 which embodies an immediate obli-
gation to respect and ensure all of the relevant rights. Nevertheless, the
fact that realization over time, or in other words progressively, is fore-
seen under the ICESCR should not be misinterpreted as depriving the
obligation of all meaningful content. It is, on the one hand, a neces-
sary flexibility device reflecting the realities of the real world and the
difficulties involved for any country in ensuring full realization of eco-
nomic, social and cultural rights. On the other hand, the phrase must
be read in the light of the overall objective, indeed the raison d’étre, of
the ICESCR which is to establish clear obligations for the state in re-
spect of the full realization of the rights in question. It thus imposes an
obligation to move as expeditiously and effectively as possible towards

110 See also Michael K Addo, ‘The Justiciability of Economic, Social and Cultural Rights’
(1988) Commonwealth Law Bulletin 1425-32.

11 Committee on Economic, Social and Cultural Rights, General Comment 3 (1990). The
committee stressed that the ‘appropriate means’ referred to above neither requires nor
precludes any particular form of government or economic system being used as the vehicle
for the steps in question, provided only that it is democratic and that all human rights are
thereby respected. In terms of political and economic systems the ICESCR is neutral and
its principles cannot accurately be described as being predicated exclusively upon the need
for, or the desirability of, a socialist or a capitalist system, or a mixed, centrally planned,
or laissez-faire economy, or upon any other particular approach. The rights recognized in
the ICESCR are susceptible of realization within the context of a wide variety of economic
and political systems, provided only that the interdependence and indivisibility of the two
sets of human rights, as affirmed, inter alia, in the preamble to the ICESCR, are recognized
and reflected in the system in question.
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that goal. Moreover, any deliberately retrogressive measures in that re-
gard would require the most careful consideration and would need to
be fully justified by reference to the totality of the rights provided for in
the ICESCR and in the context of the full use of the maximum available
resources.!!?

A minimum core obligation to ensure the satisfaction of, at the very
least, minimum essential levels of each of the rights is incumbent upon
the state. Thus, for example, a state in which any significant number
of individuals is deprived of essential foodstuffs, of essential primary
health care, of basic shelter and housing, or of the most basic forms of
education is, prima facie, failing to discharge its obligations under the
ICESCR. If the ICESCR were to be read in such a way as not to establish
such a minimum core obligation, it would be largely deprived of its
raison d’étre. By the same token, any assessment as to whether a state
had discharged its minimum core obligation must also take account of
resource constraints applying within the country concerned. ICESCR
2(1) obliges a state to take the necessary steps ‘to the maximum of its
available resources’. In order for a state to be able to attribute its failure
to meet at least its minimum core obligations to a lack of available
resources it must demonstrate that every effort has been made to use
all the resources at its disposition in an effort to satisfy, as a matter of
priority, those minimum obligations. Even where the available resources
are demonstrably inadequate, the obligation remains for the state to
strive to ensure the widest possible enjoyment of the relevant rights
under the prevailing circumstances. Even in times of severe resource
constraints whether caused by a process of adjustment, of economic
recession, or by other factors, the vulnerable members of society can
and indeed must be protected by the adoption of relatively low-cost
targeted programmes.!!?

The undertaking given by the state is ‘to take steps, individually and
through international assistance and co-operation, especially economic
and technical’. The phrase ‘to the maximum of its available resources’
was intended by the drafters of the ICESCR to refer both to the re-
sources existing within a state and those available from the international

12 Committee on Economic, Social and Cultural Rights, General Comment 3 (1990).
13 Committee on Economic, Social and Cultural Rights, General Comment 3 (1990).
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community through international co-operation and assistance.!!* More-
over, the essential role of such co-operation in facilitating the full realiza-
tion of the relevant rights is further underlined by the specific provisions
contained in ICESCR 11, 15, 22 and 23. In accordance with Articles 55
and 56 of the Charter of the United Nations, with well-established prin-
ciples of international law, and with the provisions of the ICESCR itself,
international co-operation for development and thus for the realization
of economic, social and cultural rights is an obligation on all states. It
is particularly incumbent upon those states which are in a position to
assist others in this regard. The Committee on Economic, Social and
Cultural Rights has noted in particular the importance of the Decla-
ration on the Right to Development,''> and the need for states to take
full account of all of the principles recognized therein. In the absence
of an active programme of international assistance and co-operation on
the part of all those states that are in a position to undertake one, the
full realization of economic, social and cultural rights will remain an

unfulfilled aspiration in many countries.!!®

The reporting obligation

Progress in the implementation of domestic obligations is monitored by
ECOSOC through a reporting procedure!!’. A state party to the ICESCR
undertakes to submit reports on the measures it has adopted and the
progress made in achieving the observance of the rights recognized in
that covenant. At first ECOSOC sought to perform this task through
a working group of governmental experts. The ineffectiveness of that
mechanism led ECOSOC to establish, in 1985, a Committee on Eco-
nomic, Social, and Cultural Rights. Composed of eighteen experts, this
body, which is now charged with the implementation of this covenant,
adopts a procedure similar to that of the HRC.

114 For a discussion of this concept, see Robert E. Robertson, ‘Measuring State Compliance
with the Obligation to Devote the “Maximum Available Resources” to Realizing Economic,
Social and Cultural Rights’ (1994) 16 Human Rights Quarterly 693.

15 UNGA resolution 41/128 of 4 December 1986. The Declaration states, inter alia, that
‘All human rights and fundamental freedoms are indivisible and interdependent; equal
attention and urgent consideration should be given to the implementation, promotion
and protection of civil, political, economic, social and cultural rights.

16 Committee on Economic, Social and Cultural Rights, General Comment 3 (1990).

17 Article 16.
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Other international instruments

Both before and after the adoption of the ICCPR and ICESCR, the United
Nations and its specialized agencies helped to formulate a number of

other multilateral treaties which sought to implement specific rights or
groups of related rights. These supplement the protection afforded by
the covenants and several of them contain implementation procedures

of their own.!'® Among the human rights treaties elaborated by, or under
the auspices of, the United Nations are:

(a)
(b)
(c)
(d)

118

119

120

121
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The Convention on the Prevention and Punishment of the Crime
of Genocide!"’

Convention for the Suppression of the Traffic in Persons and of the
Exploitation of the Prostitution of Others'?®

Convention relating to the Status of Refugees,'?! as amended by the
Protocol of 1966'2

Convention on the Political Rights of Women'*

For texts, see Human Rights: a Compilation of International Instruments (New York: United
Nations, 1997).

UNGA resolution 260 (III) of 9 December 1948 (12 January 1951). Genocide means ‘any
of the following acts committed with intent to destroy, in whole or in part, a national,
ethnical, racial or religious group, as such: (a) killing members of the group; (b) causing
serious bodily or mental harm to members of the group; (c) deliberately inflicting on
the group conditions of life calculated to bring about its physical destruction in whole or
in part; (d) imposing measures intended to prevent births within the group; (e) forcibly
transferring children of the group to another group’. All persons, whether they be consti-
tutionally responsible rulers, public officials or private individuals are required to be tried
and punished for committing, or for conspiring, inciting or attempting to commit, or for
complicity in, genocide.

UNGA resolution 317 (IV) of 2 December 1949 (25 July 1951). Any person who, ‘to gratify
the passions of another: (a) procures, entices or leads away, for purposes of prostitution,
another person, even with the consent of that person; (b) exploits the prostitution of
another person, even with the consent of that person; (c) keeps or manages, or knowingly
finances or takes part in the financing of a brothel; or (d) knowingly lets or rents a building
or other place or any part thereof for the purpose of the prostitution of others’, is required
to be punished.

Adopted on 28 July 1951 by the United Nations Conference of Plenipotentiaries on the
Status of Refugees and Stateless Persons convened by UNGA resolution 429 (V) of 14
December 1950 (22 April 1954).

Protocol Relating to the Status of Refugees, UNGA resolution 2198 (XXI) of 16 December
1966. (4 October 1967).

UNGA resolution 640 (VII) of 20 December 1952 (7 July 1954). Women are entitled,
on equal terms with men, and without any discrimination, to vote in all elections, to be
elected to all publicly elected bodies established by national law, to hold public office, and
to exercise all public functions established by national law.
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Convention relating to the Status of Stateless Persons!?*

Supplementary Convention on the Abolition of Slavery, the Slave

Trade, and Institutions and Practices Similar to Slavery125

Convention on the Nationality of Married Women!2®

Convention on the Reduction of Statelessness'?’

Convention on Consent to Marriage, Minimum Age for Marriage
and Registration of Marriages!?®

International Convention on the Elimination of All Forms of Racial

Discrimination'?®

124 Adopted on 28 September 1954 by a Conference of Plenipotentiaries convened by ECOSOC

5

®

©

resolution 526A (XVII) of 26 April 1954 (6 June 1960). This convention which seeks to
regulate and improve the status of stateless persons (other than ‘refugees’) defines such a
person as ‘a person who is not considered as a national by any state under the operation
of its law’.

Adopted in 1956 by a Conference of Plenipotentiaries convened by ECOSOC resolution
608 (XVII) of 30 April 1956 (30 April 1957). The Slavery Convention of 1926, required con-
tracting parties to prevent and suppress the slave trade and to bring about, progressively
and as soon as possible, the complete abolition of slavery in all its forms. The Supple-
mentary Convention redefined the term ‘slavery’ and required the complete abolition or
abandonment of certain other institutions and practices, including debt bondage and serf-
dom, and their designation as criminal offences, whether or not they were covered by the
definition of slavery.

UNGA resolution 1040 (XI) of 29 January 1957 (11 August 1958). It is provided that:
(a) neither the celebration nor the dissolution of a marriage between a national and an
alien, nor the change of nationality by the husband during marriage, shall automatically
affect the nationality of the wife; (b) neither the voluntary acquisition of the nationality of
another state nor the renunciation of nationality by the husband shall prevent the retention
of her nationality by the wife; (c) the alien wife of a national may, at her request, acquire
the nationality of her husband through specially privileged naturalization procedures.
Adopted on 30 August 1961 by a Conference of Plenipotentiaries which met in 1959 and
in 1961 in pursuance of UNGA resolution 896 (IX) of 4 December 1954 (13 December
1975). A state is required to grant its nationality to a person born in its territory who would
otherwise be stateless; and to a person born outside its territory who would otherwise be
stateless, if the nationality of one of his parents at the time of such person’s birth was
that of that state. Every treaty providing for the transfer of territory is required to include
provisions designed to secure that no person shall become stateless as a result of the
transfer.

UNGA resolution 1763A (XVII) of 7 November 1962 (9 December 1964). This convention
provides that: (a) no marriage shall be legally entered into without the full and free consent
of both parties, such consent to be expressed by them in person after due publicity and
in the presence of the authority competent to solemnize the marriage and of witnesses,
as prescribed by law; (b) legislative action shall be taken to specify a minimum age for
marriage; and (c) all marriages shall be registered in an appropriate official register by the
competent authority.

UNGA resolution 2106A (XX) of 21 December 1965 (4 January 1969). States parties
undertake to pursue by all appropriate means and without delay a policy of eliminating
racial discrimination in all its forms and promoting understanding among all races.



64 INTRODUCTION

(k) Convention on the Non-Applicability of Statutory Limitations to
War Crimes and Crimes against Humanity!*°

(I) International Convention on the Suppression and Punishment of
the Crime of Apartheid!!

(m) Convention on the Elimination of All Forms of Discrimination
against Women'%?

(n) Convention against Torture and Other Cruel, Inhuman or Degrad-
ing Treatment or Punishment!®?

(o) International Convention against Apartheid in Sports

(p) Convention on the Rights of the Child!*

(q) International Convention on the Protection of the Rights of All
Migrant Workers and Members of Their Families!

134

130 UNGA resolution 2391 (XXIII) of 26 November 1968 (11 November 1970). No statutory
limitation shall apply to certain war crimes and crimes against humanity, including geno-
cide, irrespective of the date of their commission, and whether or not they constitute a
violation of the domestic law of the country in which they were committed.

131 UNGA resolution 3068 (XXVIII) of 30 November 1973 (18 July 1976). The states parties
declare thatapartheid is a crime against humanity and that inhuman acts resulting from the
policies and practices of apartheid and similar policies and practices of racial segregation
and discrimination are crimes violating the principles of international law and constituting
a serious threat to international peace and security.

132 UNGA resolution 34/180 of 18 December 1979 (3 September 1981). States parties agree to
pursue by all appropriate means and without delay a policy of eliminating discrimination
against women.

133 UNGA resolution 39/46 of 10 December 1984 (26 June 1987). Each state party agrees
to take effective legislative, administrative, judicial or other measures to prevent acts
of torture in any territory under its jurisdiction; and, inter alia, to ensure that all acts of
torture are offences under its criminal law, and to take such measures as may be necessary
to establish its jurisdiction over such offences in cases where the alleged offender is present
in any territory under its jurisdiction.

134 UNGA resolution 40/64 of 10 December 1985 (3 April 1988). It is agreed, inter alia,
not to permit sports contact with a country practising apartheid and to take appropri-
ate action to ensure that sports bodies, teams and individual persons do not have such
contact.

135 UNGA resolution 44/25 of 20 November 1989 (2 September 1990). States parties agree
to respect and ensure the rights set forth in this convention to each child within their
jurisdiction without discrimination of any kind, irrespective of the child’s or his or her
parents’ or legal guardian’s race, colour, sex, language, religion, political or other opinion,
national, ethnic or social origin, property, disability, birth or other status. A child is defined
as ‘every human being below the age of eighteen years unless under the law applicable to
the child, majority is attained earlier’.

UNGA resolution 45/158 of 18 December 1990 (not entered into force yet). This con-

vention establishes, in certain areas, the principle of equality of treatment with nationals

for all migrant workers and members of their families, irrespective of whether they are in

13
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regular or irregular situation or of the particular group they belong to. A migrant worker
is ‘a person who is to be engaged, is engaged, or has been engaged in a remunerated activity
in a state of which he or she is not a national’.
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ILO

Of'the specialized agencies, the International Labour Organization (ILO)
is concerned with economic and social rights, such as the right to work,
the right to just and favourable conditions of work, the right to form
and join trade unions, the right to social security, and the right to an
adequate standard of living. It is also concerned with civil and political
rights such as the freedom of expression, the freedom of association, and
the freedom of peaceful assembly. The ILO seeks to lay down standards
in respect of these rights. Among the human rights conventions adopted
by the General Conference of the ILO are the following:

(a) Convention Concerning Freedom of Association and Protection of
the Right to Organize'”’

(b) Convention Concerning the Application of the Principles of the
Right to Organize and to Bargain Collectively!’®

(c) Convention Concerning Equal Remuneration for Men and Women
Workers for Work of Equal Value!*

(d) Convention on the Abolition of Forced Labour!*°

(e) Convention Concerning Discrimination in Respect of Employment
and Occupation'*!

137 ILO Convention No.87, adopted on 9 July 1948 (4 July 1950). The right of workers and
employers to establish and to join organizations of their own choosing without previous
authorization is recognized, and states are required to take all appropriate measures to
ensure that workers and employers freely exercise this right.
ILO Convention No0.98, adopted on 1 July 1949 (18 July 1951). States are required to pro-
vide protection for workers against acts of anti-union discrimination, and for workers’ and
employers’ organizations against mutual acts of interference in their establishment, func-
tioning, and administration. Appropriate machinery must be established to ensure respect
for the right to organize, and measures must be taken to encourage and promote volun-
tary collective negotiation between employers or employers’ organizations and workers’
organizations.

139 ILO Convention No.100, adopted on 29 June 1951 (23 May 1953). States undertake to
ensure the application of the principle of equal remuneration for men and women for
work of equal value.

140 11,0 Convention No.105, adopted on 25 June 1957 (17 January 1959). This convention

outlaws the use of any form of forced or compulsory labour for the following purposes:

(a) as a measure of political coercion or education or as a punishment for holding or

expressing political views or views ideologically opposed to the established political, social

or economic system; (b) as a method of mobilizing and using labour for purposes of
economic development; (c) as a means of labour discipline; (d) as a punishment for having
participated in strikes; (e) as a means of racial, social, national or religious discrimination.

ILO Convention No.111, adopted on 25 June 1958 (15 June 1960). States undertake to

declare and pursue a national policy designed to promote equality of opportunity and

treatment in respect of employment and occupation.

13
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(f) Convention Concerning Employment Policy!'*?

(g) Convention Concerning Protection and Facilities to Be Afforded to
Workers’ Representatives in the Undertaking!*®

(h) Convention Concerning Protection of the Right to Organize and
Procedures for Determining Conditions of Employment in the Pub-
lic Service!**

(i) Convention Concerning the Promotion of Collective Bargaining!4®

(j) Convention Concerning Employment Promotion and Protection
against Unemployment'4®

(k) Convention Concerning Indigenous and Tribal Peoples in Indepen-
dent Countries'"’

The ILO supervises the application of the standards it has laid down
through tripartite — composed of representatives of governments,
workers and employers — bodies. Among them is the twenty-member

142 11,0 Convention No.122, adopted on 9 July 1964 (15 July 1966). States undertake to declare
and pursue, as a major goal, an active policy designed to promote full, productive and freely
chosen employment.

143 1LO Convention No.135, adopted on 23 June 1971 (30 June 1973). Workers’ representatives

in the undertaking will enjoy effective protection against any act prejudicial to them,

including dismissal, based on their status or activities as a workers’ representative or on
union membership or participation in union activities, in so far as they act in conformity
with existing laws or collective agreements or other jointly agreed arrangements.

ILO Convention No.151, adopted on 27 June 1978 (25 February 1981). Public employees

are guaranteed adequate protection against acts of anti-union discrimination in respect

of their employment.

145 TLO Convention No.154, adopted on 19 June 1981 (11 August 1983). States are required
to make collective bargaining possible for all employers and all groups of workers in all

14
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branches of economic activity. The term ‘collective bargaining’ extends to all negotiations
which take place between an employer, a group of employers or one or more employers’
organizations, on the one hand, and one or more workers’ organizations, on the other, for
(a) determining working conditions and terms of employment, and/or (b) regulating rela-
tions between employers and workers, and/or (c) regulating relations between employers
or their organizations and a workers’ organization or organizations.

ILO Convention No.168, adopted on 21 June 1988 (17 October 1991). Each state is required
to take appropriate steps to co-ordinate its system of protection against unemployment and
its employment policy. In particular, it is required to ensure that its methods of providing
unemployment benefits contribute to the promotion of full, productive and freely chosen
employment, and are not such as to discourage employers from offering and workers from
seeking productive employment.

ILO Convention No.169, adopted on 27 June 1989 (5 September 1991). States are required
to develop, with the participation of indigenous and tribal peoples, co-ordinated and
systematic action to protect their rights and to guarantee respect for their integrity.

14
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Committee of Experts on the Application of Conventions and Recom-
mendations which meets annually in March to examine periodic reports
submitted by each member state on measures it has taken to give effect
to the conventions it has ratified. The nine-member Committee on
Freedom of Association of the ILO Governing Board examines com-
plaints against member states of infringement of the right to freedom
of association.

UNESCO

The United Nations Educational, Scientific and Cultural Organization
(UNESCO) is required by its constitution to contribute to peace and
security by promoting collaboration among nations through education,
science and culture, with a view to furthering universal respect for jus-
tice, for the rule of law, and for human rights and fundamental freedoms,
without distinction as to race, sex, language or religion. To achieve these
aims, the General Conference of UNESCO has established standards
through numerous recommendations, conventions and declarations in
its areas of principal concern, namely, the right to education, freedom
of opinion and expression, and the rights relating to culture, arts and
science, as well as the teaching of human rights. Among them is the
Convention against Discrimination in Education.!*?

In 1978, UNESCO established a procedure for considering individ-
ual communications from any source and directed against any state
concerning ‘violations of human rights falling within the competence
of UNESCO in the fields of education, science, culture and informa-
tion’. These communications are examined by UNESCO’s Committee
on Conventions and Recommendations which meets in private session
once every six months. A confidential report containing appropriate
information arising from this examination, together with recommen-
dations which the Committee may wish to make is then transmitted to
the Executive Board which considers, also in private session, what action

ought to be taken.!®’

148 Adopted on 14 December 1960 (22 May 1962).

149 UNESCO 104 EX/decision 3.3. For the text, see UN document A/CONF.157/PC/61/Add.1
of 31 March 1993, pages 9-13. See also David Weissbrodt and Rose Farley, “The UNESCO
Human Rights Procedure: an Evaluation’ (1994) 16 Human Rights Quarterly 391.
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Geneva Conventions

An important group of international human rights instruments con-
cluded outside the United Nations system are the Geneva Conventions.
Adopted by the Diplomatic Conference for the Establishment of
International Conventions for the Protection of Victims of War, con-
vened by the Swiss Federal Council in Geneva in 1949, they deal with
the amelioration of the condition of the wounded and sick in armed
forces in the field, the amelioration of the condition of wounded, sick
and shipwrecked members of armed forces at sea, the treatment of pris-
oners of war, and the protection of civilian persons in time of war. At
the Diplomatic Conference on the Reaffirmation and Development of
International Humanitarian Law Applicable in Armed Conflicts, con-
vened by the International Committee of the Red Cross and hosted by
the Government of Switzerland in Geneva in 1977, two protocols were
added. The first relates to the protection of victims of international
armed conflicts, and the second relates to the protection of victims of
non-international armed conflicts.

Regional human rights instruments

Parallel to international developments, there also grew up a body of
regional human rights law.

The European Convention for the Protection of Human Rights
and Fundamental Freedoms

In May 1948, 800 prominent members of the various sectors of the
European Community drawn from nineteen European states, including
politicians, lawyers and those active in wartime resistance movements,
met in The Hague, under the auspices of the International Committee
of Movements for European Unity, to demonstrate their support for the
cause of European unity.!** The immediate consequence of the Hague
Congress was the creation one year later of the Council of Europe com-
prising two principal organs: a Committee of Ministers (which meets

150 See Christiane Duparc, The European Community and Human Rights (Brussels: Commis-
sion of the European Communities, 1993); A.H. Robertson, ‘The Political Background
and Historical Development of the European Convention on Human Rights’ (1965) Inter-
national and Comparative Law Quarterly, Supp. No.11, 24.
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at least twice a year at ministerial level and throughout the year at the
level of their deputies, and provides an opportunity for a continuing di-
alogue on the development of European co-operation) and a Parliamen-
tary Assembly (which is a consultative body with no legislative powers
elected by the parliaments of member states or according to a proce-
dure determined by them). The objectives of the Council, and there-
fore the obligations incumbent on its members, were described as the
consolidation of pluralist democracy, respect for human rights, and the
assertion of the rule of law."”! A common history and shared cultural
traditions, coupled with what was perceived as a growing threat to their
accustomed way of life from an alien transplanted ideology, enabled its
member states, barely two years after the proclamation of the UDHR, to
agree upon a European Convention for the Protection of Human Rights
and Fundamental Freedoms (ECHR).!%?
The following rights are recognized in the ECHR:

Article 2: The right to life.

Article 3: The right not to be subjected to torture or inhuman or de-
grading treatment or punishment.

Article 4: The right to freedom from slavery, servitude, and forced or
compulsory labour.

Article 5: The right to liberty and security of person.

Article 6: The right to a fair trial.

Article 7: The right to protection against retroactive criminal legisla-
tion.

N

Article 8: The right to privacy.

Article 9: The right to freedom of thought, conscience and religion.
Article 10: The right to freedom of expression.

Article 11: The right to freedom of assembly and association.

151 The Statute creating the Council of Europe was signed in London on 5 May 1949. For the
text of the Convention and the subsequent Protocols, see Human Rights: a Compilation of
International Instruments (New York: United Nations, 1997).

European Treaty Series, No.5; 213 United Nations Treaty Series 221. Twelve states signed
the ECHR in Rome on 4 November 1950. It entered into force in September 1953, and
has now been ratified by the following states members of the Council of Europe: Albania,
Andorra, Austria, Belgium, Bulgaria, Croatia, Cyprus, Czech Republic, Denmark, Estonia,
Finland, France, Germany, Greece, Hungary, Iceland, Ireland, Italy, Latvia, Liechtenstein,
Lithuania, Luxembourg, Malta, Moldova, the Netherlands, Norway, Poland, Portugal, Ro-
mania, Russia, San Marino, Slovak Republic, Slovenia, Spain, Sweden, Switzerland, TFYR
Macedonia, Turkey, Ukraine and the United Kingdom.
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Article 12: The right to marry and to found a family.
Article 13: The right to a remedy.

By subsequent protocols, the following additional rights and freedoms
have also been secured:

First Protocol'>?

Article 1: The right to the peaceful enjoyment of one’s possessions.
Article 2: The right to education.
Article 3: The right to free elections.

Protocol No.4"*

Article 1: The right not to be deprived of liberty merely on the ground
of inability to fulfil a contractual obligation.

Article 2: The right to liberty of movement and freedom to choose a
residence.

Article 3: The right to freedom from expulsion.

Article 4: The right of aliens to protection against collective expulsion.

Protocol No.6'>>

Article 1: The right to protection against the imposition of the death
penalty.

Protocol No.7'°

Article 1: The right of aliens to freedom from arbitrary expulsion.
Article 2: The right to review of a criminal conviction or sentence.
Article 3: The right to compensation for a miscarriage of justice.
Article 4: The right to freedom from double jeopardy.

Article 5: The right of spouses to equality of rights and responsiblities.

153 Paris, 20 March 1952, European Treaty Series, No.9.

154 Strasbourg, 16 November 1963, European Treaty Series, No.46.
155 Strasbourg, 28 April 1983, European Treaty Series, No.114.

156 Strasbourg, 22 November 1984, European Treaty Series, No.117.
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Protocol No.12"%7

Article 1: The right to freedom from discrimination.

Each state party to the ECHR undertakes to secure to everyone within
its jurisdiction these rights and freedoms.'”® The ECHR originally
established an enforcement machinery in the form of the European
Commission of Human Rights, the European Court of Human Rights
(each institution consisting of members or judges, as the case may be,
equal to the number of member states of the Council of Europe), and
the Council of Ministers.'*® Protocol No.11, which came into force on 1
November 1998, restructured the enforcement machinery by abolishing
the two-tiered system of the European Commission and the European
Court which had resulted in a wasteful duplication of procedures and
given rise to substantial delays, and establishing a new permanent Eu-
ropean Court of Human Rights. The new court, which consists of a
number of judges equal to that of the states parties to the ECHR, sits
in Committees of three, Chambers of seven, and in a Grand Chamber
of seventeen judges. The Court has jurisdiction in respect of all mat-
ters concerning the interpretation and application of the ECHR and the
Protocols thereto. The judgments are transmitted to the Committee of
Ministers which supervises their execution.

157 Rome, 4 November 2000. 158 Article 1.

159 The commission was responsible for examining all alleged violations of the ECHR fol-
lowing complaints received from a state party, any person (whether natural or legal), a
non-governmental organization, or a group of individuals claiming to be the victim of a
violation. The first stage of the commission’s procedure involved an examination of the ad-
missibility of the application. If an application was declared admissible, the second stage of
procedure required the commission to place itself at the disposal of the parties with a view
to securing a friendly settlement on the basis of respect for human rights. If no settlement
could be secured, the commission prepared a report in which it established the facts and
stated its opinion as to whether those facts disclosed a violation of the ECHR. This report
was transmitted to the committee of ministers. Within three months of the commission’s
report being sent to the committee of ministers, either the commission or any state con-
cerned could refer the case to the court. The court examined the case in the light of the
report of the commission, together with any further written evidence or legal argument.
The judgment of the court was final, but in the absence of any enforcement powers of its
own, the committee of ministers supervised the implementation of the judgment. In an
appropriate case, the Court might afford the victim of a violation ‘just satisfaction’ if the
consequences of the violation could not fully be repaired according to the domestic law
of the state concerned. If a case was not referred to the court, the committee of ministers
decided by a two-thirds majority, whether there had been a breach of the ECHR. If it found
a violation, it might then decide that a state must afford the victim ‘just satisfaction’.
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Since its establishment in 1955, the European Commission registered
and dealt with nearly 35,000 applications from aggrieved individuals
and associations and occasionally from concerned states parties. Since
its creation in 1959, the European Court has delivered more than 600
judgments. According to one commentator, the ECHR is ‘the most so-
phisticated of all contemporary instruments for the international pro-

tection of human rights’.!®°

The European Social Charter

The European Social Charter (ESC) was signed in Turin on 18 October
1961 by the member states of the Council of Europe, and came into
force on 26 February 1965.'°! The ESC, which seeks to complement the
ECHR, contains a statement of the following rights and principles:

1 The right of everyone to the opportunity to earn their living in an
occupation freely entered into.

2 The right of all workers to just conditions of work.

3 The right of all workers to safe and healthy working conditions.

4 The right of all workers to a fair remuneration sufficient for a decent
standard of living for themselves and their families.

5 The right of all workers and employers to freedom of association in
national or international organizations for the protection of their
economic and social interests.

6 The right of all workers and employers to bargain collectively.

7 The right of children and young persons to a special protection
against the physical and moral hazards to which they are exposed.

8 The right of employed women, in case of maternity, and other em-
ployed women as appropriate, to a special protection in their work.

9 Theright ofeveryone to appropriate facilities for vocational guidance.

10 The right of everyone to appropriate facilities for vocational training.

160 John P. Humphrey, ‘The International Law of Human Rights in the Middle Twentieth
Century’, in Maarten Bos (ed.), The Present State of International Law and Other Essays
(Deventer: Kluwer, 1973).

For the text, see Human Rights: a Compilation of International Instruments (New York:
United Nations, 1997). Twenty states have so far ratified the Social Charter: Austria,
Belgium, Cyprus, Denmark, Finland, France, Germany, Greece, Iceland, Ireland, Italy,
Luxembourg, Malta, the Netherlands, Norway, Portugal, Spain, Sweden, Turkey and the
United Kingdom.

16
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11 The right of everyone to benefit from any measures enabling them
to enjoy the highest standard of health attainable.

12 The right of all workers and their dependents to social security.

13 Theright of anyone without adequate resources to social and medical
assistance.

14 The right of everyone to benefit from social welfare services.

15 The right of disabled persons to vocational training, rehabilitation
and social resettlement.

16 The right of the family to appropriate social, legal and economic
protection to ensure its full development.

17 The right of mothers and children, irrespective of marital status and
family relations, to appropriate social and economic protection.

18 Theright of nationals of any contracting state to engage in any gainful
occupation in the territory of any one of the others on a footing of
equality with the nationals of the latter, subject to restrictions based
on cogent economic or social reasons.

19 The right of migrant workers who are nationals of a contracting state,
and their families, to protection and assistance in the territory of any
other contracting state.

In 1988, an additional Protocol was added to the ESC, containing
four new rights:

20 The right of workers to equal opportunities and equal treatment in
matters of employment and occupation without discrimination on
the ground of sex.

21 The right of workers to be informed and to be consulted within the
undertaking.

22 The right of workers to take part in the determination and improve-
ment of the working conditions and working environment in the
undertaking.

23 The right of elderly persons to social protection.

This Protocol entered into force on 4 September 1992.162

In 1996, a Revised ESC was adopted, adapting the substantive contents
of the original ESC and the additional Protocol,'®* and updating by the
inclusion of the following new rights and principles:

162 For the text, see Human Rights: a Compilation of International Instruments (New York: United
Nations, 1997), vol. II, 163.
163 For the text, see Human Rights: a Compilation of International Instruments, 182.
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24 The right of workers to protection in cases of termination of employ-
ment.

25 The right of workers to protection of their claims in the event of
insolvency of their employer.

26 The right of workers to dignity at work.

27 The right of all persons with family responsibilities to engage in
employment.

28 The right of workers’ representatives to protection against acts prej-
udicial to them.

29 The right of workers to be informed and consulted in collective re-
dundancy procedures.

30 The right of everyone to protection against poverty and social
exclusion.

31 The right of everyone to housing.

A state party to the ESC undertakes three obligations. The first is to
consider as the aim of its policy, to be pursued by all appropriate means,
both national and international in character, the attainment of condi-
tions in which these rights may be effectively realized. The second is to
consider itself bound by at least six of the following rights: the right to
work, the right to organize, the right to bargain collectively, the right of
children and young persons to protection, the right to social security, the
right to social and medical assistance, the right of the family to social,
legal and economic protection, and the right of migrant workers and
their families to protection and assistance, and the right to equal oppor-
tunities and equal treatment in matters of employment and occupation
without discrimination on the ground of sex. The third is to consider
itself bound by such number of other articles of the ESC as it may select,
provided that the total number of articles or numbered paragraphs by
which itis bound is not less than sixteen articles or sixty-three numbered
paragraphs.

The application of the ESC is monitored on the basis of periodic re-
ports submitted by governments. These reports are first analysed by a
nine-member Committee of Independent Experts who decide whether
or nota national situation is in conformity with the provisions of the ESC
as interpreted by it.'®* These decisions are published as ‘conclusions’, and

164 The Committee of Experts consists of not more than seven members appointed by the
Committee of Ministers of the Council of Europe from a list of independent experts of the
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are then examined by a Governmental Committee (a sub-committee of
the Governmental Social Committee of the Council of Europe) which
advises the Committee of Ministers as to the cases in which a recom-
mendation should be made to the relevant contracting state.

American Convention on Human Rights

The Charter of the Organization of American States (OAS) was signed on
30 April 1948 at the Ninth International Conference of American States
convened in Bogota.!® Its preamble stated that ‘the historic mission of
America is to offer to man a land of liberty, and a favourable environ-
ment for the development of his personality and the realization of his
just aspirations’, and that ‘the true significance of American solidarity
and good neighbourliness can only mean the consolidation on this con-
tinent, within the framework of democratic institutions, of a system of
individual liberty and social justice based on respect for the essential
rights of man’. In its substantive provisions, the Charter reaffirmed and
proclaimed as a principle of the OAS ‘the fundamental rights of the in-
dividual without distinction as to race, nationality, creed or sex’. 106 At
the same conference, the American Declaration of the Rights and Duties
of Man was adopted in the form of a resolution.!®’

In 1959, in Santiago, the Fifth Meeting of Consultation of Ministers of
Foreign Affairs adopted a resolution creating the Inter-American Com-
mission on Human Rights, and in the following year the OAS Council
adopted the Statute of the Commission and elected its seven members.
The statute described the commission as an ‘autonomous entity of the
Organization of American States, the function of which is to promote
respect for human rights’.!®® It added that for the purpose of the statute,

highest integrity and of recognized competence in international social questions proposed
by contracting states. They are appointed for six years.

165 For the text, see (1952) 119 United Nations Treaty Series 48-92. The Charter entered into
force on 13 December 1951. The original states parties were Bolivia, Brazil, Colombia,
Costa Rica, Dominican Republic, Ecuador, Haiti, Honduras, Mexico, Nicaragua, Panama,
Paraguay and the United States of America. See also the Protocol of Buenos Aires, signed
on 27 February 1967, which amended the Charter.

166 Article 5(j).

167 Resolution XXX, Final Act of the Ninth International Conference of American States,
30 March-2 May 1948. See Thomas Buergenthal, ‘The Inter-American System for the
Protection of Human Rights’, in T. Meron (ed.), Human Rights in International Law: Legal
and Policy Issues (Oxford: Clarendon Press, 1984) 439-90.

168 Article 1.
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‘human rights are understood to be those set forth in the American Dec-
laration of the Rights and Duties of Man’ (ADRD).'%® The ADRD thus
became the basic normative instrument of the commission.'”® However,
the powers of the commission were limited by its statute to gathering
information, preparing studies, and making recommendations to gov-
ernments for the adoption of ‘progressive measures in favour of human
rights within the framework of their domestic legislation’!”! In 1965,
the commission was authorized to examine and report on communica-
tions submitted to it, thereby initiating an individual petition system. In
1970, the Protocol of Buenos Aires which amended the Charter changed
the status of the commission from an ‘autonomous entity’ into one of
the principal organs of the OAS. Its functions were re-defined to be ‘to
promote the observance and protection of human rights and to serve
as a consultative organ of the Organization in these matters’. An inter-
American convention on human rights would determine the structure,
competence, and procedure of this commission, as well as those of other
organs responsible for these matters.

The American Convention on Human Rights (ACHR), drafted by
the Inter-American Council of Jurists, was adopted in 1969 at an inter-
governmental conference convened by the OAS in San José, Costa Rica.
It entered into force in July 1978.172 Drawing not only on the UDHR
and the ADRD but also on the ECHR and the draft ICCPR, the ACHR
recognizes the following rights:

Article 3: The right to juridical personality.
Article 4: The right to life.

Article 5: The right to humane treatment.
Article 6: The right to freedom from slavery.

169 Article 2. 170 Buergenthal, ‘The Inter-American System), 439, at 472.

171 The Statute of the Inter-American Commission on Human Rights 1960, article 9.

172 For the text, see Human Rights: a Compilation of International Instruments (New York:
United Nations, 1997) vol. I, 14. Twenty-five states have so far ratified the ACHR:
*Argentina, Barbados, *Bolivia, *Brazil, *Chile, *Colombia, *Costa Rica, Dominica,
*Dominican Republic, *Ecuador, *El Salvador, Grenada, *Guatemala, *Haiti, *“Honduras,
Jamaica, *Mexico, *Nicaragua, *Panama, *Paraguay, *Peru, *Suriname, *Trinidad and To-
bago, *Uruguay and *Venezuela. States which have not yet acceded to it are Antigua and
Barbuda, Bahamas, Belize, Canada, Cuba, Guyana, St Lucia, St Kitts and Nevis, St Vincent
and the Grenadines, and the United States of America. Of the states ratifying the ACHR,
twenty-one (marked with an asterisk) have accepted the court’s jurisdiction. Trinidad and
Tobago withdrew from the ACHR on 26 May 1998 and the withdrawal became effective
on 26 May 1999.
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Article 7: The right to personal liberty.

Article 8: The right to a fair trial.

Article 9: The right to freedom from ex post facto criminal laws.
Article 10: The right to compensation for a miscarriage of justice.
Article 11: The right to privacy.

Article 12: The right to freedom of conscience and religion.
Article 13: The right to freedom of thought and expression.
Article 14: The right of reply.

Article 15: The right of assembly.

Article 16: The right to freedom of association.

Article 17: The right to family life.

Article 18: The right to a name.

Article 19: The rights of the child.

Article 20: The right to nationality.

Article 21: The right to property.

Article 22: The right to freedom of movement and residence.
Article 23: The right to participate in government.

Article 24: The right to equal protection.

Article 25: The right to judicial protection.

The states parties to the ACHR undertake ‘to respect’ and ‘to ensure’
the ‘free and full exercise’ of these rights ‘to all persons subject to their
jurisdiction’!”®> These obligations are monitored by two bodies, each
composed of seven experts: the Inter-American Commission on Human
Rights established in 1959, and the Inter-American Court of Human
Rights. The members of the former are elected by the OAS General
Assembly, while the judges of the latter are elected by the states parties
to the ACHR from among nationals of any OAS member state. The
commission, which has its headquarters in Washington DC, exercises
its functions by dealing with individual complaints of alleged violations
of human rights and, where appropriate, submitting cases to the court;
by a general consideration of human rights in specific countries, usually
by a fact-finding mission, on its own initiative, at the request of one of the
OAS organs, or in response to a request by the state concerned; and by the

formulation of proposals to enhance the protection of human rights.!”*

173 Article 1(1).
174 The mandate of the commission is complicated by the fact that it has to deal with two
regimes: that which is established under the ACHR and that established under the ADRD.
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The court, which sits in San José, Costa Rica, has both a contentious and
an advisory jurisdiction: the adjudication of disputes relating to charges
that a state party has violated the ACHR, and the interpretation of the
ACHR in proceedings that do not involve the adjudiciation of specific
disputes.'”>

Additional Protocol to the ACHR

On 17 November 1988, at the eighteenth regular session of the OAS
General Assembly held in San Salvador, the states parties to the ACHR
approved the Additional Protocol — the Protocol of San Salvador — con-
taining the following economic, social and cultural rights:

Article 6: The right to work.

Article 7: The right to just, equitable and satisfactory conditions of
work.

Article 8: The right to form and join trade unions.

Article 9: The right to social security.

Article 10: The right to health.

Article 11: The right to a healthy environment.

Article 12: The right to food.

Article 13: The right to education.

Article 14: The right to the benefits of culture.

Article 15: The right of formation and protection of the family.

Article 16: The right of children to protection by the state, society, and
their family.

Article 17: The right of the elderly to special protection.

Article 18: The right of the handicapped to special protection.

This complication is compounded by the fact that two countries within whose territories
a very substantial proportion of the total population of the continent lives, Brazil and the
United States, have not yet ratified the ACHR. By 1999, the commission had processed
more than 12,000 cases.

The court, which began its activities in 1979, has heard thirty-five contentious cases, in
which sixty-seven decisions have been handed down on preliminary objections, jurisdic-

17

o

tion, merits, reparation and interpretation of decisions; issued sixteen advisory opinions;
and settled twenty-five requests for provisional measures. Its judgments so far, however,
concern principally the right of recognition of legal personality, the right to life, the right
to integrity of person, the right to personal freedom, judicial guarantees, the principle
of legality and retroactivity, the rights of the child, equality before the law, and judicial
protection.
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The Additional Protocol came into force on 16 November 1999.17¢ The
first state obligation is the guarantee of non-discrimination in the exer-
cise of these rights.!”” The second is the adoption of necessary measures,
especially economic and technical, to the extent allowed by its available
resources and taking into account its degree of development, for the pur-
pose of achieving progressively the full observance of these rights.!”®

African Charter on Human and Peoples’ Rights

The initiative for an African human rights charter was taken at a meeting
of African jurists — the African Conference on the Rule of Law — convened
by the International Commission of Jurists (ICJ) in Lagos in 1961. The
idea was developed at a number of UN seminars and ICJ conferences
held in the following years.!”® At the 1978 Dakar Symposium organized
by the ICJ and the Senegalese Association for Legal Studies and Research,
a follow-up group was formed to ‘sell’ the idea to African Heads of State.
In the following year, on the initiative of President Senghor of Senegal,
the Assembly of Heads of State and Government of the Organization of
African Unity (OAU) meeting in Monrovia decided to convene a meeting
of ‘highly qualified experts’ to prepare a preliminary draft of a conven-
tion that would provide for the promotion and protection of human
rights in Africa.!®® A few months later, at a UN seminar in Monrovia
which was attended by the representatives of thirty African states, several
specific proposals relating to the establishment of a regional commis-
sion in Africa were adopted.!®! The draft prepared by African experts was
considered at two sessions of the Conference of OAU Ministers of Justice

176 The Additional Protocol has been ratified by eleven countries: Brazil, Colombia, Costa
Rica, Ecuador, El Salvador, Mexico, Panama, Paraguay, Peru, Suriname and Uruguay.
Countries which have signed but not yet ratified are Argentina, Bolivia, Dominican Re-
public, Guatemala, Haiti, Nicaragua and Venezuela.

Article 3. 178 Article 1.

UN seminars were held in Cairo in 1969 and in Dar-es-Salaam in 1973. See UN docu-
ments ST/TAO/HR/38 and ST/TAO/HR/48. See also UNGA resolution 2200 (XXI) of 19
December 1966.

180 The OAU was established under the Charter of the Organization of African Unity, which
was concluded in Addis Ababa on 25 May 1963 and came into force on 13 September 1963.
For the text, see (1963) 480 United Nations Treaty Series, 70—88.

The Monrovia Proposal for the Setting up of an African Commission on Human Rights,
which was adopted at the conclusion of this seminar, contained a model for the establish-
ment of such a body. See UN document ST/HR/SER.A/4.

17
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held in The Gambia in 1980 and 1981. In June 1981, the African Charter
on Human and Peoples’ Rights (AfCHPR) was unanimously adopted at
the Nairobi Assembly of Heads of State and Government of the OAU. It
became operative in October 1986, and an African Commission began
functioning in that continent on 2 November 1987.%2

The states parties to the AfCHPR recognize the following rights and

undertake to adopt legislative or other measures to give effect to them:'%

Article 3: The right to equality and the equal protection of the law.

Article 4: The right to life.

Article 5: The right to protection from exploitation and degradation,
particularly slavery, slave trade, torture, cruel, inhuman or
degrading treatment or punishment.

Article 6: The right to liberty and the security of the person.

Article 7: The right to have one’s cause heard, including the rights of
accused persons.

Article 8: The right to freedom of conscience and religion.

Article 9: The right to express and disseminate opinions and to receive
information.

Article 10: The right to free association.

Article 11: The right to assemble freely with others.

Article 12: The right to freedom of movement and residence, including
the right to seek and obtain asylum in other countries, and
the right of non-nationals to protection against arbitrary
expulsion and mass expulsion.

Article 13: The right to freely participate in government, including the
right of equal access to public property and services.

Article 14: The right to property.

Article 15: The right to work under equitable and satisfactory condi-
tions and the right to equal pay for equal work.

182 For the text, see Human Rights: a Compilation of International Instruments (New York:
United Nations, 1997), vol. 11, 330. It has been ratified by Algeria, Angola, Benin, Botswana,
Burkina Faso, Burundi, Cameroon, Cape Verde, Central African Republic, Chad, Comoros,
Congo, Cote d’Ivoire, Djibouti, Egypt, Equatorial Guinea, Gabon, Gambia, Ghana, Guinea,
Guinea-Bissau, Kenya, Lesotho, Liberia, Libyan Arab Jamahiriya, Madagascar, Malawi,
Mali, Mauritania, Mauritius, Morocco, Mozambique, Namibia, Niger, Nigeria, Rwanda,
Sahraoui Arab Democratic Republic, Sdo Tomé and Principe, Senegal, Seychelles, Sierra
Leone, Somalia, Sudan, Togo, Tunisia, Uganda, United Republic of Tanzania, Zaire, Zambia
and Zimbabwe. Yet to accede are Eritrea, Ethiopia, South Africa and Swaziland.

183 Article 1.
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Article 16: The right to health.

Article 17: The right to education.

Article 18: The right to the protection of the family unit, including
the rights of the aged and the disabled to special measures
of protection and the prohibition of discrimination against
women.

Article 19: The right of all peoples to equality.

Article 20: The right of all peoples to self-determination.

Article 21: The right of all peoples to freely dispose of their wealth and
natural resources.

Article 22: The right of all peoples to economic, social and cultural de-
velopment.

Article 23: The right of all peoples to national and international peace
and security.

Article 24: Theright ofall peoples to a general satisfactory environment.

An eleven-member Commission has the task of promoting the rights,
ensuring their protection, and interpreting the AfCHPR.'®* Its promo-
tional activities include making recommendations to governments and
formulating principles and rules aimed at solving legal problems relating
to the enjoyment of the recognized rights upon which governments may
base their legislation. Its protective mission is fulfilled through the con-

185 and the examination

sideration of periodic reports from governments
of communications submitted by states parties or other sources.!%¢ In
respect of the latter, since the commission has no judicial authority of
its own, it submits to the OAU Assembly of Heads of State and Gov-
ernment, for its final decision, a report setting forth the facts and the
conclusions it has reached, together with its recommendations.'®” If a
communication reveals the existence of a series of serious or massive
violations of human rights, the commission draws this to the attention
of the assembly which may thereupon request the commission to un-
dertake an in-depth study of the situation and make a factual report
accompanied by its findings and recommendations. '8

In 1998, the thirty-fourth Summit of Heads of State and Government
of the OAU adopted a protocol to the AfCHPR for the establishment of

an African Court on Human and Peoples’ Rights.

184 Article 45. 185 Article 62. 186 Article 47. 187 Article 52. 188 Article 58.
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An Asian Convention on Human Rights?

There is as yet no regional human rights mechanism in Asia. The idea
of drafting an Asian convention has been raised on several occasions
at gatherings of non-governmental organizations and at meetings con-
vened by the United Nations. However, Asian governments remain quite
oblivious to the need to co-operate to better protect the human rights of
the people of their region. This is hardly surprising, considering that of
the forty-nine states in the region, only twenty-one have so far ratified
both covenants, and of them only seven have ratified the Optional Pro-
tocol: Australia, Mongolia, Nepal, New Zealand, the Republic of Korea,
the Philippines and Sri Lanka.

One major drawback in Asia is the lack of an existing regional inter-
governmental organization, similar to the OAU, the OAS or the Council
of Europe, that brings together all the countries of the region for political
or socio-economic co-operation. There seems to be no such tradition
of regional co-operation in Asia. Indeed, there is no discernible com-
mon identity among Asian countries. Within the existing sub-regional
alliances such as the League of Arab States, Association of South-East
Asian Nations (ASEAN) and South Asian Association for Regional Co-
operation (SAARC), a common understanding on human rights does
not appear to be even remotely possible, having regard to current hu-
man rights records of some of the participating governments.

Another drawback is the fact that Asia encompasses a widely hetero-
geneous community that extends from Syria and Iraq in the west to the
Philippines, Japan and the islands of the Pacific in the east, from China
and Korea in the north to India and Sri Lanka in the south. It is quite un-
realistic to think of the region as a single unit with a common identity. As
one commentator has observed, ‘Asia is a conglomeration of countries
with radically different social structures, and diverse religious, philo-
sophical and cultural traditions; their political ideologies, legal systems,
and degrees of economic development vary greatly; and above all, there
is no shared, historical past even from the times of colonialism’.'%’

On the other hand, there are in Asia threads that can be gathered,
foundations of freedom upon which it may be possible to build. The first
is a tradition of legalism that stretches from the Indian sub-continent,
through Sri Lanka and Malaysia, to the Philippines. Long experience

189 Hiroko Yamana, ‘Asia and Human Rights’.
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with colonial legal systems has given these countries a strong legal pro-
fession, a relatively independent judiciary, and an ability to utilize the
judicial process to assert and vindicate individual freedom. The second is
the existing constitutional framework of several countries in the region,
such as Hong Kong, India, Kiribati, Nauru, Nepal, Papua New Guinea,
Philippines, the Republic of Korea, Solomon Islands, Sri Lanka, Tonga,
Tuvalu and Vanuatu. A justiciable Bill of Rights is an integral part of
the national constitution in each of these countries. The third is the fact
that within Asia there are sub-regional clusters of states that have already
ratified both the ICCPR and the ICESCR and thereby demonstrated a
willingness to submit to the international human rights regime and its
monitoring procedures. These include Afghanistan, Iran, Iraq, Israel,
Jordan, Lebanon, Syrian Arab Republic and Yemen in the west; India,
Nepal and Sri Lanka in the south; Cambodia, the Democratic Peoples’
Republic of Korea, Japan, Mongolia, Philippines, the Republic of Korea
and Vietnam in the east; and Australia and New Zealand on the fringes
of the Pacific. The fourth is an abiding spiritual heritage based upon
the tenets of the four principal religions of the world which sprang
forth from the soil of Asia — Hinduism, Buddhism, Christianity and
Islam.

The purpose of an Asian convention being to better secure to all
persons subject to the jurisdiction of the participating states the rights
and freedoms recognized in the International Bill of Human Rights, the
initiative for the conclusion of such an instrument and for the estab-
lishment of an Asian Commission and an Asian Court of Human Rights
ought to be taken by those states that have already accepted the stan-
dards contained in the two international covenants. Indeed, as the World
Conference on Human Rights declared, regional arrangements are in-
tended to ‘reinforce universal human rights standards, as contained in
international human rights instruments, and their protection’!®® The
experience of the other continents ought to convince these states that
not only do regional mechanisms facilitate more effective scrutiny of
their own performance, but also that within such regional institutions
it is possible for each of them to play a relatively more significant role
than they possibly could on the world stage.

19 Vienna Declaration and Programme of Action, paragraph 37. For the text, see Report of
the World Conference on Human Rights: Report of the Secretary-General, UN document
A/CONF.157/24 (Part I) of 13 October 1993.
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Helsinki Final Act

On 1 August 1975, in Helsinki, Finland, at the conclusion of a unique
inter-governmental Conference on Security and Co-operation in
Europe, the thirty-five participating nations which included all of East-
ern and Western Europe, the United States and Canada, signed a Final Act
containing, infer alia, ten ‘Principles guiding relations between partici-
pating States’ Principle VII was entitled ‘Respect for human rights and
fundamental freedoms, including the freedom of thought, conscience,
religion or belief’, and included a commitment by the participating states
to ‘act in conformity with the purposes and principles of the Charter of
the United Nations and with the Universal Declaration of Human Rights’
and to ‘fulfil their obligations as set forth in the international declara-
tions and agreements in this field, including, inter alia, the International
Covenants on Human Rights, by which they may be bound”.!! The Final
Act did not impose any binding obligations under international law. In-
deed, it expressly declared that it is not eligible for registration as a treaty
under Article 102 of the United Nations Charter. But its particular sig-
nificance lies in the fact that it was a reaffirmation by states with widely
differing political, social, and economic systems of their commitment
to the international law of human rights.

Human rights treaties as international law

Human rights treaties are an important element of contemporary in-
ternational law. When a state ratifies or accedes to such a treaty, it not
only binds itself to perform the obligations arising from the treaty, but
also submits its performance to the scrutiny of the other states parties.
The absence of any regular sanctions for the non-performance or vi-
olation of an obligation under a human rights treaty, or the failure of
other states parties to report such non-performance or violation where
provision does exist for reporting, does not detract from their bind-
ing nature. The immediate beneficiaries under them are not states but
individuals. Moreover, the existence of a legal duty is not dependent
upon the existence of a sanction for failure to perform that duty. As
Judge Weeramantry has observed in the International Court of Justice,

191 For relevant extracts from the text, see Human Rights: a Compilation of International In-
struments (New York: United Nations, 1997), vol. II, 369.
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‘the question of the obligation to comply must at all times be sharply

distinguished from the question of enforceability’.'*?

Reservations to human rights treaties

Unless it is expressly forbidden or restricted by the treaty itself, it is not
uncommon for a state upon signature, ratification or accession to a treaty
to express ‘reservations’ concerning some of its provisions. Thereby, a
state withholds or limits its consent to being bound by particular provi-
sions in that treaty. On the one hand, the possibility of entering reserva-
tions may encourage a state which has difficulty in guaranteeing all the
rights recognized in a treaty to accept the generality of the obligations
under that treaty. On the other hand, the number of reservations, their
content and their scope, may undermine the effective implementation
of the treaty and tend to weaken respect for the obligations of states
parties. In this connection, it must be noted that human rights norms
are the legal expression of the essential rights that every person is en-
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titled to as a human being,'”” the ‘irreducible human element’ or ‘the

quintessential values through which we affirm together that we are a

single human community’.!**

Views of the Inter-American Court of Human Rights

The regime of reservations to treaties is governed by Articles 19-23 of
the Vienna Convention on the Law of Treaties. But the Inter-American
Court of Human Rights held in 1982 that these articles are not applicable
in their entirety to the ACHR. In particular, (i) a state party may ratify or
adhere to the ACHR with whatever reservations it wishes to make, pro-
vided only that such reservations are not ‘incompatible with the object
and purpose’ (Article 19(c) of the Vienna Convention) of the ACHR; and
(ii) it would be manifestly unreasonable to apply the legal regime estab-
lished by Article 20(4) of the Vienna Convention, which makes the entry

192 Tndividual Opinion, Application of the Convention on the Prevention and Punishment of the
Crime of Genocide (Bosnia and Herzogovina v. Yugoslavia (Serbia and Montenegro)), Further
Requests for the Indication of Provisional Measures, ICJ Reports 1993, at 54.

193 Human Rights Committee, General Comment 24 (1994).

194 Boutros Boutros Ghali, former Secretary-General of the United Nations, in his address
at the Opening of the World Conference on Human Rights, Vienna, 14 June 1993, UN
document A/CONF.157/22 of 12 July 1993.
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into force of a ratification with a reservation dependent upon its accep-
tance by another state. The court explained that Article 20(4) reflects the
needs of traditional multilateral international agreements which have as
their object the reciprocal exchange, for the mutual benefit of the states
parties, of bargained-for rights and obligations. Contemporary human
rights treaties are not multilateral treaties of the traditional type con-
cluded to the mutual benefit of the contracting states. Their object and
purpose is the protection of the basic rights of individual human beings
irrespective of their nationality, both against the state of their nation-
ality and all other contracting states. In concluding these human rights
treaties, the states can be deemed to submit themselves to a legal order
within which they, for the common good, assume various obligations,
not in relation to other states, but towards all individuals within their
jurisdiction.!%>

Views of the Human Rights Committee

In a General Comment made in 1994, the Human Rights Committee ad-
dressed the issue of reservations to the ICCPR, considering it necessary
for the performance of its duties that it should know whether a state was
bound by a particular obligation or to what extent.!”® The object and

195 The Effect of Reservation on the Entry into Force of the American Convention on Human Rights,
Advisory Opinion OC-2/82, 24 September 1982. See also Austria v. Italy, European Com-
mission, Application 788/1960, 4 Yearbook 116: The obligations undertaken by the High
Contracting Parties in the European Convention are essentially of an objective charac-
ter, being designed rather to protect the fundamental rights of individual human beings
from infringements by any of the High Contracting Parties than to create subjective and
reciprocal rights for the High Contracting Parties themselves.

Human Rights Committee, General Comment 24 (1994). A ‘reservation’ must be dis-
tinguished from a ‘declaration’ as to a state’s understanding of the interpretation of a
provision, and from a ‘statement of policy’. If a statement, irrespective of its name or title,
purports to exclude or modify the legal effect of a treaty in its application to the state,
it constitutes a reservation. A reservation should indicate in precise terms the national
legislation or practices which the state believes to be incompatible with the covenant obli-
gation reserved, and explain the time period required to render such laws and practices
compatible with the covenant, or why it is unable to do so. While stressing that the neces-
sity for maintaining reservations should be periodically reviewed, and reservations should
be withdrawn at the earliest possible moment, the committee was of the view that inter-
pretative declarations should not seek to remove an autonomous meaning to covenant
obligations, by pronouncing covenant obligations to be identical, or to be accepted only
in so far as they were identical, with existing provisions of national law. See also Temeltasch
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purpose of the ICCPR is to create legally binding standards for human
rights by defining certain civil and political rights and placing them in
a framework of obligations which are legally binding on those states
which ratify, and to provide an efficacious supervisory machinery for
the obligations undertaken.

A reservation that offends a peremptory norm is not compatible with
the object and purpose of the ICCPR. Although treaties that are mere
exchanges of obligations between states allow them to reserve inter se
application of rules of general international law, the position is differ-
ent in human rights treaties, which are for the benefit of persons within
their jurisdiction. Accordingly, provisions in the ICCPR that represent
customary international law (and a fortiori when they have the char-
acter of peremptory norms) may not be the subject of reservations.
Accordingly, a state may not reserve the right to engage in slavery, to
torture, to subject persons to cruel, inhuman or degrading treatment
or punishment, to arbitrarily deprive persons of their lives, to arbitrar-
ily arrest and detain persons, to deny freedom of thought, conscience
and religion, to presume a person guilty unless he proves his innocence,
to execute pregnant women or children, to permit the advocacy of na-
tional, racial or religious hatred, to deny to persons of marriageable age
the right to marry, or to deny to minorities the right to enjoy their own
culture, profess their own religion, or use their own language. In respect
of the right to a fair trial, while reservations to particular elements of
that right may be acceptable, a general reservation to that right would
not be.'”

Applying more generally the object and purpose test, the committee
noted that, for example, a reservation that denied peoples the right
to determine their own political status and to pursue their economic,
social and cultural development, was incompatible with the object and
purpose of the ICCPR. Equally, a reservation to the obligation to respect
and ensure the rights, and to do so on a non-discriminatory basis, was
not acceptable. Nor may a state reserve an entitlement not to take the
necessary steps at the domestic level to give effect to the rights recognized
in the ICCPR.!%®

v. Switzerland, European Commission, (1982) 5 EHRR 407, where an interpretative dec-
laration was deemed to have the legal effect of a reservation.

Human Rights Committee, General Comment 24 (1994).

198 Human Rights Committee, General Comment 24 (1994).
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Examining reservations to the non-derogable provisions of the
ICCPR, the committee observed that while there was no hierarchy of im-
portance of rights, the operation of certain rights may not be suspended
even in times of national emergency. This underlines the importance of
non-derogable rights. But not all rights of profound importance, such
as ICCPR 9 (freedom from arbitrary arrest or detention) and ICCPR
27 (rights of minorities) have in fact been made non-derogable. One
reason for certain rights being made non-derogable is because their sus-
pension is irrelevant to the legitimate control of the state of national
emergency (e.g. ICCPR 7 which prohibits imprisonment for debt). An-
other reason is that derogation may indeed be impossible (e.g. freedom
of conscience). At the same time, some provisions are non-derogable
exactly because without them there will be no rule of law. A reserva-
tion to the provisions of ICCPR 4 itself, which precisely stipulates the
balance to be struck between the interests of the state and the rights of
the individual in times of emergency, will fall into this category. Some
non-derogable rights, which in any event cannot be reserved because of
their status as peremptory norms (e.g. the prohibition of torture and
arbitrary deprivation of life), are also of this category. While there is no
automatic correlation between reservations to non-derogable provisions
and reservations which offend the object and purpose of the ICCPR, a
state has a heavy onus to justify such a reservation.!”’

The ICCPR also consists of important supportive guarantees. These
provide the necessary framework for securing the rights recognized in
the ICCPR and are thus essential to its object and purpose. Some operate
at the national level and others at the international level. Reservations
designed to remove these guarantees are thus not acceptable. For exam-
ple, a state may not make a reservation to ICCPR 2(3) indicating that it
intended to provide no remedies for human rights violations. Guaran-
tees such as these are an integral part of the structure of the covenant and
underpin its efficacy. The ICCPR also envisages, for the better attainment
of its stated objectives, a monitoring role for the Human Rights Com-
mittee. Reservations that purport to evade that essential element in the
design of the ICCPR, which is also directed to securing the enjoyment
of the rights, are not compatible with its object and purpose. A state

199 Human Rights Committee, General Comment 24 (1994).
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may not reserve the right not to present a report and have it considered
by the committee. The committee’s role, whether under ICCPR 40 or
under the Optional Protocols, necessarily entails interpreting the provi-
sions of the ICCPR and the development of a jurisprudence. Accordingly,
a reservation that rejects the committee’s competence to interpret the
requirements of any provisions of the ICCPR will also be contrary to
the object and purpose of that treaty.?*

The intention of the ICCPR is that the rights recognized therein
should be ensured to all individuals under a state party’s jurisdiction.
To this end certain attendant requirements are likely to be necessary.
National laws may need to be altered properly to reflect the requirements
of the ICCPR, and mechanisms at the domestic level may be needed to
allow the recognized rights to be enforceable. The committee has ob-
served that reservations often reveal a tendency of states not to want to
change a particular law. Sometimes that tendency is elevated to a general
policy. The committee has expressed its concern at widely formulated
reservations which essentially render ineffective those recognized rights
which would require any change in national law to ensure compliance
with ICCPR obligations. No real international rights or obligations have
thus been accepted. Indeed, when there is an absence of provisions to
ensure that the recognized rights may be sued on in domestic courts,
and, further, a failure to allow individual complaints to be brought to
the committee under the Optional Protocol, all the essential elements
of the ICCPR guarantees have been removed.*"!

With reference to the Optional Protocol, the committee noted that
its object and purpose is to recognize the competence of the HRC to
receive and consider communications from individuals who claim to be
victims of a violation by a state party of any of the rights in the ICCPR.
States accept the substantive rights of individuals by reference to the
ICCPR, and not the Optional Protocol. The function of the latter is to
allow claims in respect of those rights to be tested before the committee.
Accordingly, areservation to an obligation of a state to respect and ensure
a right recognized in the ICCPR, made under the Optional Protocol
when it has not previously been made in respect of the same right under

200 Human Rights Committee, General Comment 24 (1994).
201 Human Rights Committee, General Comment 24 (1994).
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the ICCPR, did not affect the state’s duty to comply with its substantive
obligation. A reservation cannot be made to the ICCPR through the
vehicle of the Optional Protocol, but such a reservation would operate to
ensure that the state’s compliance with that obligation may not be tested
by the committee under the Optional Protocol. And because the object
and purpose of the Optional Protocol is to allow the rights obligatory for
a state under the ICCPR to be tested before the committee, a reservation
that seeks to preclude this would be contrary to the object and purpose
of the Optional Protocol, even if not of the ICCPR.?%

Reservations relating to the required procedures under the Optional
Protocol are not compatible with its object and purpose. But a reser-
vation that purports to limit the competence of the committee to acts
and events occurring after entry into force for the state concerned of
the Optional Protocol is not a reservation but a statement consistent
with its normal competence ratione temporis. However, the committee
has insisted upon its competence, even in the face of such statements
or observations, when events or acts occurring before the date of entry
into force of the Optional Protocol have continued to have an effect
on the rights of a victim subsequent to that date. A reservation which
effectively adds an additional ground of inadmissibility under Optional
Protocol 5(2) by precluding examination of a communication when the
same matter had already been examined by another comparable pro-
cedure has been viewed by the committee as not violating the object
and purpose of the Optional Protocol in so far as the most basic obliga-
tion is to secure independent third party review of the human rights of
individuals.?*

The primary purpose of the Second Optional Protocol is to extend
the scope of the substantive obligations undertaken under the ICCPR
in so far as they relate to the right to life by prohibiting execution and
abolishing the death penalty. It has its own provision concerning reser-
vations, which is determinative of what is permitted. Second Optional
Protocol 2(1) provides that only one category of reservation is permit-
ted, namely one that reserves the right to apply the death penalty in
time of war pursuant to a conviction for a most serious crime of a

202 Human Rights Committee, General Comment 24 (1994).
203 Human Rights Committee, General Comment 24 (1994).
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military nature committed during wartime. Two procedural obligations
are incumbent upon states parties wishing to avail themselves of such a
reservation. Second Optional Protocol 2(1) obliges such a state to inform
the secretary-general, at the time of ratification or accession, of the rele-
vant provisions of its national legislation during warfare. This is clearly
directed towards the objectives of specificity and transparency and in
the view of the committee a purported reservation unaccompanied by
such information is without legal effect. Second Optional Protocol 2(3)
requires a state making such a reservation to notify the secretary-general
of the beginning or ending of a state of war applicable to its territory. In
the view of the committee, no state may seek to avail itself of its reser-
vation (i.e. have execution in time of war regarded as lawful) unless it
has complied with the procedural requirement of the Second Optional
Protocol 2(3).2%4

In making these observations on the subject of reservations, the com-
mittee stressed that it is the committee alone which has the legal au-
thority to make determinations as to whether specific reservations are
compatible with the object and purpose of the ICCPR. Although in re-
spect of international treaties in general, a reservation precludes the
operation, as between the reserving state and other states, of the pro-
vision reserved; and an objection thereto leads to the reservation being
in operation as between the reserving and objecting states only to the
extent that it has not been objected to, such provisions will be inappro-
priate to address the problem of reservations to human rights treaties.
The latter are not a web of inter-state exchanges of mutual obligations.
They concern the endowment of individuals with rights. The principle
of inter-state reciprocity has no place here, except perhaps in the limited
context of reservations to declarations on the committee’s competence
under ICCPR 41. The absence of protest by states cannot imply that
a reservation is either compatible or incompatible with the object and
purpose of the ICCPR. States may often see no legal interest in or need
to object to reservations by another state in respect of the human rights
of its own citizens. The committee, on the other hand, has necessar-
ily to take a view on the compatibility of a reservation with the object
and purpose of the ICCPR and with general international law before

204 Human Rights Committee, General Comment 24 (1994).
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it can know the scope of its duty to examine a state’s compliance un-
der ICCPR 40 or a communication under the Optional Protocol. The
normal consequence of an unacceptable reservation is not that the
ICCPR will not be in effect at all for a reserving state. Rather, such
a reservation will generally be severable, in the sense that the ICCPR
will be operative for the reserving state without the benefit of the
reservation.?%>

Views of the International Law Commission

In the International Law Commission (ILC) in 1997, the special rappor-
teur on ‘The law and practice relating to reservations to treaties’ objected
to ‘the excessive pretensions’ of the Human Rights Committee in seeking
to ‘act as the sole judge of the permissibility of reservations’. In prelim-
inary conclusions on the subject, the ILC reiterated its view that the
general rules enumerated in Articles 19-23 of the Vienna Convention
governed the regime of reservations to all treaties, including treaties in
the area of human rights. The ILC accepted that where human rights
treaties were silent on the subject of reservations, the monitoring bod-
ies were competent to comment upon and express recommendations
with regard to the admissibility of reservations by states, but stressed
that this competence did not exclude or otherwise affect the traditional
modalities of control by the contracting parties in accordance with the
provisions of the Vienna Convention and, where appropriate, by the or-
gans for settling any dispute that may arise concerning the interpretation
or application of the treaties.?*®

Views of chairpersons of human rights treaty bodies

The chairpersons of human rights treaty bodies, at their eighth an-
nual meeting in 1998, examined the preliminary conclusions of the
ILC and considered them to be ‘unduly restrictive’ and that they did
not pay sufficient attention to the fact that human rights treaties, by
virtue of their subject-matter and the role they recognized to individuals,
could not be placed on the same footing as other treaties with different

205 Human Rights Committee, General Comment 24 (1994).
206 Tnternational Law Commission, 1997 Report, Chapter V: Reservations to Treaties, para-
graphs 44-157.
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characteristics. They expressed their support for the approach followed

by the Human Rights Committee in General Comment No.24.2%7

Continuity of obligations under human rights treaties

Where a treaty does not contain any provision regarding its termination,
and does not provide for denunciation or withdrawal, the possibility of
termination, denunciation or withdrawal has to be considered in the
light of applicable rules of customary international law which are re-
flected in the Vienna Convention on the Law of Treaties. Accordingly,
a treaty is not subject to denunciation or withdrawal unless it is estab-
lished that the parties intended to admit the possibility of denunciation
or withdrawal, or a right to do so is implied from the nature of the treaty.
In a General Comment on the subject, the Human Rights Committee
has observed that the parties to the ICCPR did not admit of any such
possibility. That it was not a mere oversight on their part to omit refer-
ence to denunciation is demonstrated by the fact that ICCPR 41(2) does
permit a state party to withdraw its acceptance of the competence of the
HRC to examine inter-state communications by filing an appropriate
notice to that effect, while there is no such provision for denunciation
of or withdrawal from the ICCPR itself. Moreover, the Optional Pro-
tocol to the ICCPR, negotiated and adopted contemporaneously with
the ICCPR, permits states parties to denounce it. The same conclusion
applies to the Second Protocol in the drafting of which a denunciation
clause was deliberately omitted.?*®

The HRC also observed that the ICCPR is not the type of treaty which,
by its nature, implies a right of denunciation. Together with the ICESCR,
it codifies in treaty form the universal human rights enshrined in the
UDHR, the three instruments often being referred to as the ‘Interna-
tional Bill of Human Rights’. As such the ICCPR does not have a tem-
porary character typical of treaties where a right of denunciation is
deemed to be admitted, notwithstanding the absence of a specific pro-
vision to that effect. The rights enshrined in the ICCPR belong to the
people living in the territory of the state party. The HRC has consistently
taken the view, as evidenced by its longstanding practice, that once the

207 Meeting of the Chairpersons, Human Rights Monitor No.41-2, 1998, pp. 3—4.
208 Human Rights Committee, General Comment 26 (1997).
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people are accorded the protection of the rights under the ICCPR, such
protection devolves with the territory and continues to belong to them,
notwithstanding any change in government of the state party, including
dismemberment in more than one state or state succession or any sub-
sequent action of the state party designed to divest them of the rights
guaranteed by the ICCPR. The HRC emphasized that international law
does not permit a state which has ratified or acceded to the ICCPR to
denounce it or withdraw from it.?%

209 Human Rights Committee, General Comment 26 (1997).



The domestic protection of human rights

In 1958, Mrs Eleanor Roosevelt, chairperson of the committee that pro-
duced the first draft of the Universal Declaration of Human Rights
(UDHR) asked where universal human rights begin. She answered:

In small places, close to home — so close and so small that they cannot
be seen on any map of the world. Yet they are the world of the indi-
vidual person: The neighbourhood he lives in; the school or college he
attends; the factory, farm or office where he works. Such are the places
where every man, woman and child seeks equal justice, equal oppor-
tunity, equal dignity without discrimination. Unless these rights have
meaning there, they have little meaning anywhere. Without concerted
citizen action to uphold them close to home, we shall look in vain for
progress in the larger world.!

Mrs Roosevelt was underscoring the fact that human rights need to be
protected, in the first instance, at home. Since human rights princi-
pally involve the relationship between the individual and the state, and
sometimes also between individuals, the task of protecting and promot-
ing human rights is primarily a national one. It is at the national level
that the first line of defence must exist or be established. The inter-
national instruments which prescribe contemporary standards and the
international monitoring bodies which scrutinize national performance
are essentially complementary in nature. They are not a substitute for
domestic initiatives.

The application of international law

The status of international law within a municipal legal system is gen-
erally determined by municipal law. Consequently, different rules apply

1 Teaching Human Rights (New York: United Nations, 1963), 1.
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in different jurisdictions. Where the monist theory is followed, interna-
tional law and municipal law on the same subject operate concurrently
and, in the event of a conflict, the former prevails. Where the dualist
theory is favoured, international law and municipal law are regarded as
two separate systems of law, regulating different subject-matter. They
are mutually exclusive, and the former has no effect on the latter un-
less and until incorporation takes place through domestic legislation.
One reason for this negative view is because ‘the making of a treaty is
an executive act, while the performance of its obligations, if they entail
alteration of the existing domestic law, requires legislative action’? To
take any other view would be to recognize that the executive possesses
law-making power. The strict adherent to the dualist theory will, when
sitting in a domestic court, refuse to pay heed to a rule of international
law which has not been incorporated in domestic law. He will refuse to
recognize any interaction between the two branches of the law. How-
ever, this ‘old culture of resistance, or indifference, to international law is
now gradually changing’; there is a ‘growing rapprochement which can
be detected’, and the influence of international human rights law has
manifested in several ways, though not always without some misgiving.

The international law of human rights is substantially different from
traditional international law. For instance, when a state party ratifies, or
accedes to, a human rights treaty, it neither acquires rights nor incurs
obligations in relation to other states parties. What it does is to make
a solemn and binding commitment to respect and to ensure the rights
recognized in that treaty to all individuals within its territory and subject
to its jurisdiction. These individuals are the sole beneficiaries under that
treaty. The obligation that is undertaken by the state is one which has
to be performed, in accordance with its own constitutional processes,
within its own territory and in relation to its own people. Performance
or non-performance does not affect the other states parties. Not receiv-
ing any benefit whatsoever under the treaty, they remain in a position
analogous to that of trustees.

The fact that it is the executive branch of government that represents
the state in accepting obligations under the treaty, does not exempt the

2 Attorney-General for Canada v. Attorney-General for Ontario Privy Council on appeal from
the Supreme Court of Canada, [1937] AC 326, at 347, per Lord Atkin. See also The Parliament
Belge (1879) 4 PD 129 at 154; Saloman v. Customs and Excise Commissioners Court of Appeal,
[1966] 3 All ER 871; R v. Chief Immigration Officer, Heathrow Airport, ex parte Salamat Bibi
Court of Appeal, [1976] 3 All ER 843.



THE DOMESTIC PROTECTION OF HUMAN RIGHTS 97

legislative and judicial branches from performing those obligations. It
can hardly be argued that the legislature and the judiciary of a state
party to a human rights treaty are free to ignore or decide not to give
effect to, its provisions. The commitment is made by ‘the state’ which,
in this context, must mean all three branches of government. It is made
in relation to the governed who, as sole beneficiaries under the treaty,
will be entitled to demand immediate compliance with it.

In an international court, a state may not invoke its municipal law
as justification for its failure to perform a treaty obligation.® Still less
may a state which has bound itself, for example, ‘to take the necessary
steps...to adopt such legislative or other measures as may be neces-
sary to give effect’ to the recognized rights, argue in a domestic court
that the operation of municipal law makes the fulfilment of that obli-
gation impossible. That a state which has contracted valid international
obligations is bound to make in its legislation such modifications as are
necessary to ensure the fulfilment of those obligations is ‘a principle that
is self-evident’.* The obligation, being one made in relation to its own
people, must be fulfilled immediately. This may be done by either trans-
forming the rights recognized in the treaty into municipal law through
a constitutionally entrenched, justiciable statement of rights or by re-
garding the treaty as self-executing.’

3 Vienna Convention on the Law of Treaties 1969, Art. 27. See also Alabama Claims Arbitration
(1872) Moore 1 Int. Arb. 495; Greco-Bulgarian Communities, Permanent Court of Interna-
tional Justice, Advisory Opinion, PCIJ Reports 1930, Series B, No.17, p. 32; Polish Nationals
in Danzig, Permanent Court of International Justice, Advisory Opinion, PCIJ Reports 1931,
Series A/B, No.44, p. 24. The Inter-American Court of Human Rights has observed that,
in relation to the ACHR, a state may violate an international treaty and, specifically, the
ACHR, in many ways. It may do so in the latter case, for example, by failing to establish the
norms required by ACHR 2. Likewise, it may adopt provisions which do not conform to its
obligations under the ACHR. Whether those norms have been adopted in conformity with
the internal juridical order makes no difference for these purposes. See Certain Attributes
of the Inter-American Commission on Human Rights, Advisory Opinion OC-13/93, 16 July
1993.

Exchange of Greek and Turkish Populations, Permanent Court of International Justice, Advisory
Opinion, PCIJ Reports 1925, Series B, No.10, p. 20.

See, for example, Constitution of France 1958, art. 55; Constitution of Bahrain 1973, art. 37;
Constitution of Spain 1978, art. 96; Constitution of Benin 1990, art. 147; Constitution of
Madagascar 1992, preamble; and Constitution of the Republic of Congo 1992, preamble.
Art. 11 of the Constitution of the Slovak Republic 1992 states that “The international agree-
ments on human rights and basic freedoms which were ratified by the Slovak Republic and
which have been declared legal, take precedence over its laws whenever they guarantee a
wider scope of constitutional rights and freedoms.
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A Bill of Rights
The Original Models

The purpose of a Bill of Rights is to introduce contemporary norms and
standards into the governance of the country.® In the development of
every legal system there has been an endeavour to devise a standard of
values against which the performance of the government can be mea-
sured; a higher standard to which it must conform. At first it was the
divine law. Indeed, even today, in certain parts of the world, legisla-
tion is measured by reference to the revelations in the Koran. Later,
standards founded upon theories of ‘social contract’ and ‘natural law’
began to be applied. The 1776 Virginia Declaration of Rights,” the 1789
French Declaration of the Rights of Man and of the Citizen, and the
1791 amendments to the Constitution of the United States were the
earliest attempts to formulate a comprehensive national statement of
natural rights. Each was the work of a political assembly, the prod-
uct of the tumultuous events that preceded it, and was designed to re-
spond to the particular grievances, and the needs and aspirations, of
those revolutionary years. In the nineteenth and early twentieth cen-
turies, other countries in Europe, Asia and Africa provided themselves
with constitutional declarations of rights modelled on these pioneering
efforts.®

6 See West Virginia State Board of Education v. Barnette, United States Supreme Court, 319
US 624 (1943) at 638, per Jackson J: “The very purpose of a Bill of Rights was to withdraw
certain subjects from the vicissitudes of political controversy, to place them beyond the
reach of majorities and officials and to establish them as legal principles to be applied by the
courts. One’s right to liberty and property, to free speech, a free press, freedom of worship
and assembly and other fundamental rights may not be submitted to vote; they depend
on the outcome of no election’; The State v. Makwanyane, Constitutional Court of South
Africa, [1995] 1 LRC 269, per O’Regan J: ‘It must be emphasized that the establishment of
a Bill of Rights, enforceable by a judiciary, is designed, in part, to protect those who are
the marginalized, the dispossessed and the outcasts of our society. They are the test of our
commitment to a common humanity and cannot be excluded from it.

For the text, see FE.E. Dowrick (ed.), Human Rights: Problems, Perspectives and Texts (England:
Saxon House, 1979), 155. Several states in the United States thereafter incorporated state-
ments of rights into their own constitutions.

Lauterpacht mentions the constitutions of Sweden (1809), Spain (1812), Norway (1814),
Belgium (1831), Liberia (1847), Sardinia (1848), Denmark (1849), Prussia (1850), Switzer-
land (1874), Germany (1918), Russia (1918), Turkey (1928), China (1931), Afghanistan
(1931), Siam (1932) and Japan (1946). See H. Lauterpacht, International Law and Human
Rights (London: Archon Books, 1968 reprint), 89-90.
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Reliance on the common law

The traditional English attitude towards constitutional entrenchment of
rights was one of scepticism.” In the wake of the proclamation in 1789
of the Declaration of the Rights of Man and of the Citizen, France was
the scene of one of the most gruesome episodes of European history.
Despite the enactment in 1791 of the American Bill of Rights, slavery
continued to be a lawful and respectable institution in that country for
over a hundred years after it had been declared illegal by an English
court. On the other hand, in England during this same period, notwith-
standing the absence of any constitutional limitations on Parliament’s
powers, the individual enjoyed a relatively higher degree of political and
personal freedom. This was attributed primarily to the strength of the
English common law. Under the common law, rights and freedoms are
residual. According to Halsbury, the concept of liberty is expressed in
two separate principles: (a) the subject may say or do what he pleases,
provided he does not transgress the substantive law or infringe the legal
rights of others; and (b) public authorities (including the Crown) may
do nothing but what they are authorized to do by some rule of common
law (including the royal prerogative) or statute.!® In other words, as far
as an individual is concerned, whatever is not prohibited by law is per-
mitted, and his right to do that which is permitted is secured through
specific remedies. Sir Ivor Jennings expressed his belief in the vitality of
the common law very succinctly when, in 1958, he wrote: ‘in Britain we
have no Bill of Rights; we merely have liberty according to law; and we
think — truly, I believe — that we do the job better than any country which
has a Bill of Rights or a Declaration of the Rights of Man’!'! Notwith-
standing such rhetoric, there are many inadequacies in the common law.

Firstly, common law rights are determined, almost fortuitously, on a
case-by-case basis. The rights which are already recognized under the
common law have been so recognized as a result of actions brought

9 See, for example, the views of Bentham, Dicey, etc., quoted in S.A. de Smith, ‘Fundamental
Rights in the New Commonwealth’ (1961) 10 International and Comparative Law Quarterly
83, at 84-5.

19 Halsbury’s Laws of England, 4th edition (London: Butterworths, 1974), volume VIII,
para 828.

"1 W.I. Jennings, The Approach to Self-Government (Cambridge: Cambridge University Press,
1958), 20.
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to remedy specific wrongs. Whether the scope of such rights may be
widened, or new rights established, would depend entirely upon the
outcome of actions that may be instituted to remedy specific wrongs in
the future. Sometimes, the converse may result. For instance, the concept
of freedom of expression is already circumscribed by judicial decisions
which prohibit statements which are in contempt of court, blasphemous,
seditious, defamatory, in breach of confidence, or are likely to provoke a
breach of the peace. Indeed, following a decision of the House of Lords
which had the effect of further restricting the scope of this freedom, one
of the judges felt constrained to say that his confidence in the capacity
of the common law to safeguard freedoms essential in a free society had
been ‘seriously undermined’.!?

Secondly, while the common law recognizes rights such as the free-
dom of expression and freedom of peaceful assembly, some which are
enunciated in the UDHR and affirmed in successive treaties, such as
freedom from slavery, servitude and forced labour, are unknown to the
common law. Others, such as the right to privacy, are indirectly and,
therefore, inadequately, articulated. While the common law recognizes
no general right of privacy, some elements of that right may be enforced
through torts such as trespass, nuisance and defamation, and by the law
relating to breach of confidence. But modern methods of surveillance
by sophisticated technical devices, and the misuse of computerized data
banks, which now constitute serious intrusions of privacy, are all beyond
the reach of the common law. As an English judge once observed, even
telephone tapping ‘is a subject which cries out for legislation’!?

Thirdly, the rights which have emerged through the common law are
generally negative rights, in the sense that they afford protection from
interference by others, rather than positive rights which require a par-
ticular form of conduct. For example, the right of access to information,
which is an essential attribute of the freedom of expression, has not so
far been, and is unlikely ever to be, afforded by the application of the
common law. Similarly, one would probably wait in vain for the com-
mon law to afford protection against racial or sexual discrimination,
however socially divisive or derogatory to human dignity such conduct

12- Attorney General v. The Observer Ltd, House of Lords [1987] 1 WLR 1248, per Lord
Bridge.

13 Malone v. Metropolitan Police Commissioner (No. 2), Chancery Division [1979] 2 WLR 700,
per Sir Robert Megarry VC.
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may be. The common law ‘was that people could discriminate against
others on the grounds of colour, etc., to their hearts’ content.'*

Fourthly, Dicey’s proud boast that habeas corpus is ‘for practical pur-
poses worth a hundred constitutional articles guaranteeing individual
liberty’'® may now be seriously questioned. In proceedings for habeas
corpus, a respondent will usually discharge his burden by proof of con-
formity with the provisions of the empowering statute. But in the case of
preventive detention, which is now increasingly resorted to by govern-
ments, ostensibly in the interests of national security, the empowering
statute often grants the executive a discretion. The exercise of that dis-
cretion can rarely be successfully challenged by habeas corpus, since the
court cannot in such proceedings inquire into the reasonableness or fair-
ness of the suspicion claimed to be held by the executive officer ordering
the arrest or detention.!® Moreover, the grant of such discretion to the
executive is often accompanied by a suspension of the writ of habeas cor-
pus. Even in respect of the confinement of mental patients, the judicial
review offered by habeas corpus is quite inadequate. As the European
Court has noted, ‘when the terms of a statute afford the executive a dis-
cretion, whether wide or narrow, the review exercisable by the courts in
habeas corpus proceedings will bear solely upon the conformity of the
exercise of that discretion with the empowering statute’.!” But a person
compulsorily confined on the ground of unsoundness of mind should
have the right to a judicial determination of both the substantive and
the formal lawfulness of his detention.

Finally, the reason for supposing that the legislature will not unduly
or arbitrarily encroach on that sphere of individual freedom secured by
the common law is that the legislature is a democratically elected body.
In the United Kingdom, Parliament is a representative body elected at
periodic intervals. It conducts its affairs ‘in the full light of day and
is exposed continuously to the full weight of public criticism and dis-
cussion through the Press and broadcasting media as well as by way of
public meeting and writings’.'® The need to seek re-election is also ex-
pected to deter members from imposing oppressive legislation on the
14 Applin v. Race Relations Board, House of Lords [1975] AC 259, per Lord Simon.

15 AV Dicey, An Introduction to the Study of the Constitution (London: Macmillan, 10th edition,

1959), 199.

16 Jreland v. United Kingdom, European Court, (1978) 2 EHRR 25, paras 81-4.

17 X v. United Kingdom, European Court, (1981) 4 EHRR 188, paras 55-9.
18 Lord Lloyd, ‘Do We Need a Bill of Rights?’ (1976) Modern Law Review 121, at 125.
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electorate. But many countries do not possess a democratically elected
legislature or one that is subject to such scrutiny or pressure. In real-
ity, even a democratically elected legislature is hardly a free agent. It is
invariably ‘manipulated’ by the executive through the majority which
it commands, and ‘whipped’ into making hundreds of new laws each
year to promote more effective government in accordance with party
policies, regardless of whether such laws curtail individual freedom.!
The tyranny of the majority, rather than individual freedom, becomes
the characteristic feature of such a system. The strongest argument for
dependence on the common law thus loses its validity.

Early Commonwealth constitutions reflected the traditional English
attitude. The constitutions of the original dominions, Canada, Australia,
South Africa, and Ireland, did not contain any comprehensive statement
of fundamental rights, although they did accord some measure of pro-
tection in respect of matters such as use of language, religious worship,
and parental rights over children’s education.?’ The philosophy under-
lying these constitutions is reflected in Wheare’s assertion that the ideal
constitution ‘would contain few or no declarations of rights, though
the ideal system of law would define and guarantee many rights’. He
thought that rights could not be declared in a constitution except in
absolute and unqualified terms, unless indeed they were so qualified as
to be meaningless.’!

The single exception was the declaration of rights in the 1875
Constitution of Tonga: a unique phenomenon within the British Em-
pire. It has been attributed either to the influence of ‘visiting Methodist
ministers’,** or to that of the Hawaiian consul-general for Australia and
the Pacific on then King George Tupou I of Tonga who was persuaded
that the inclusion in the constitution of this British protected state of a

19 For example, in the United Kingdom itself, the common law freedom of expression is
restricted by a succession of statutes including the Official Secrets Act (protection of gov-
ernment information); the Public Order Act and the Race Relations Act (prevention of
disorder); the Obscene Publications Act, the Indecent Advertisement Act, the Children and
Young Persons (Harmful Publications) Act, the Theatres Act, the Customs (Consolidation)
Act, and the Judicial Proceedings (Regulation of Reports) Act (protection of morals); the
Independent Broadcasting Authority Act (protection of national security); and the Reha-
bilitation of Offenders Act (protection of rights and reputations).

See British North America Act 1867, ss. 93, 133; Commonwealth of Australia Constitution
Act 1900, ss. 51, 80, 116, 117; South Africa Act 1909, ss. 35, 137; Government of Ireland Act
1920, s. 5.

21 K.C. Wheare, Modern Constitutions (Oxford: Oxford University Press, 1966), 49.

22 Sir William Dale, The Modern Commonwealth (London: Butterworths, 1983), 167.

20
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Bill of Rights based on that of Hawaii would ensure recognition of his
kingdom as an international power.?’> Sir Kenneth Roberts-Wray, for-
mer legal adviser in the British Foreign Office, describes the century-old
Tongan code as one that has ‘few empty spaces available for fresh ma-
terial to be taken’ from contemporary human rights instruments. He
admits, however, that had that law come to his notice during his period
of service, he would have been impressed, but would not have reacted
further. He explains that ‘In those days there was little recognition of
the international relevance of basic human rights. Peoples who enjoyed
them took them for granted and did not concern themselves overmuch
with those to whom they were denied, except when notorious injus-
tice hit the headlines.” It required the gross excesses attendant upon the
second of two world wars to ‘shake us out of our complacency’.?*

In India, in the first quarter of the twentieth century, there was con-
siderable nationalist agitation for a constitutional guarantee of funda-
mental rights. In a country which was larger than the United States, and
which had a population more varied than that of the whole of Europe,
there was a widespread perception that the English common law was
not sufficiently malleable in contending with the growing aspirations
of a restless, volatile and stratified community of 500 million men and
women who spoke many different languages and whose faiths and beliefs
straddled the religious spectrum. Butin 1930, the Simon Commission on
the Constitution responded quite negatively, though characteristically:

Many of those who came before us have urged that the Indian consti-
tution should contain definite guarantees for the rights of individuals
in respect of the exercise of their religion and a declaration of the equal
rights of all citizens. We are aware that such provisions have been in-
serted in many constitutions, notably in those of the European states
formed after the war. Experience, however, has not shown them to be
of any great practical value. Abstract declarations are useless, unless
there exists the will and the means to make them effective.?

Although the Simon Commission failed to discern it, a ‘will’ to make
a Bill of Rights work probably existed among the emerging Indian po-
litical leadership who would soon be called upon to face the challenge

23 James S. Read, ‘Bills of Rights in the Third World: Some Commonwealth Experiences’
(1973) Verfassung und Recht in Ubersee 21.

24 Sir Kenneth Roberts-Wray, ‘Human Rights in the Commonwealth® (1968) 17 International
and Comparative Law Quarterly 908.

25 Cmd 3569 (1930), 22-3.
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of uniting the numerous disparate forces into a single state. Such a
will did not appear to exist among British parliamentarians who, when
the demand was renewed a few years later, perfunctorily dismissed it.
According to them, ‘the most effective method of ensuring the destruc-
tion of a fundamental right is to include a declaration of its existence in
a constitutional document’.?

As Ceylon approached independence in the mid-1940s, the British
government sought constitutionally to safeguard the interests of ethnic,
religious and linguistic minorities who would soon become subject to
Sinhalese—Buddhist majority rule. The ministers were invited to submit
for consideration by a constitutional commission a draft constitution
which was acceptable to the minorities. Some of the ministers believed
that comprehensive constitutional guarantees of human rights would
allay the fears of minority communities in regard to their position in
the new political order. A justiciable Bill of Rights with procedural reme-
dies for their enforcement was accordingly prepared. The majority of the
ministers were, however, persuaded by their constitutional adviser, Sir
Ivor Jennings, then principal of the Ceylon University College, not to in-
clude such a Bill of Rights. With no demand by the minorities themselves,
no proposal by the ministers, no insistence by the colonial office, and no
recommendation by the constitutional commission that was appointed,
Ceylon emerged into independence with no Bill of Rights. Instead, the
Ceylon (Constitution) Order in Council 1946 contained two limitations
on Parliament’s powers: the prohibition of legislative action seeking to
(a) interfere with the free exercise of religion, or (b) discriminate against
a community or religious group.?” Fifteen years later, in a BBC radio talk,
Sir Ivor Jennings conceded that a chapter on fundamental rights was very
desirable in Ceylon’s Constitution. He admitted that had he known then
as much about the problems of Ceylon’s heterogeneous society as he now
did, ‘some of the provisions would have been different’.?®

Ten years later, as the British West African colony of the Gold Coast
prepared for independence, the then Gold Coast government prepared
a draft constitution which included seven articles for the protection

26 Report of the Joint Parliamentary Committee on Indian Constitutional Reform, H.L.6 and H.L.5
of 1933—4.

27 Section 29. See also Ceylon: Report of the Commission on Constitutional Reform, 1945
Cmd 6677.

28 Noted in J.A.L. Cooray, Constitutional and Administrative Law of Sri Lanka (Colombo: Hansa
Publishers Ltd, 1973), 509.
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of fundamental rights. The draft was rejected as a whole by the British
government, and Ghana atindependence had no Bill of Rights.?® Instead,
the 1957 Constitution included provisions similar to those found in the
1946 Constitution of Ceylon relating to racial discrimination, freedom
of conscience and the practice of religion. But making its appearance
for the first time (in this instance, in a country which supplied half the
world’s cocoa and enjoyed one of the strongest economies in Africa) was
a recognition of the right to property: a detailed provision requiring the
payment of adequate compensation, to be determined by the Supreme
Court, upon the compulsory acquisition of property.*

From common law to constitutional entrenchment

Despite its stance at home, the British attitude to constitutional Bills of
Rights in its colonial and dependent territories underwent a dramatic
change with the dawn of the 1960s. This manifested itself in Kenya
where the continuing Mau Mau insurrection had made it quite plain
that the transfer of political power to the African majority could not
be delayed any longer. But in that East African colony, not only was the
predominantly African population still excluded from government, but
extensive tracts of agricultural land were also effectively in the hands
of European settlers. At the January 1960 constitutional conference that
preceded Kenyan independence, the British government actually insisted
that legal provision for the judicial protection of human rights be in-
cluded in the independence constitution.’! It is not improbable that the
British government hoped that a constitutional guarantee of fundamen-
tal rights, including the prohibition of discrimination, and very detailed
provisions designed to prevent the compulsory acquisition of property
except in specified circumstances and on prompt payment of full com-
pensation, would provide the white minority with sufficient security to
enable them to continue enjoying a substantial measure of economic
power under black majority rule.*?

Apart from local considerations, other factors probably contributed
to the British government’s rejection of the notion that constitutionally

29 James S. Read, ‘Bills of Rights in the Third World: Some Commonwealth Experiences’
(1973) Verfassung und Rechtin Ubersee 21, at 28, quoting the then Attorney General, Geoffrey
Bing: Geoffrey Bing, Reap the Whirlwind (London: Macgibbon & Kee, 1968).

% $.1.1957,No. 277. 3! Cmnd 960 (1960).

32 For the 1960 Constitution of Kenya, see S.I. 1960, No. 2201.



106 INTRODUCTION

entrenched human rights are ‘rhetorical nonsense — nonsense upon
stilts’?® Firstly, events at the United Nations and in Western Europe
must have had a catalytic influence on both Westminster and Whitehall.
The 1945 Charter of the United Nations; the 1948 UDHR; the 1951 ratifi-
cation of the European Convention on Human Rights and Fundamental
Freedoms (ECHR) (and its application in 1953 to forty-two overseas de-
pendent territories), and the drafting of the International Covenant on
Civil and Political Rights (ICCPR) and the International Covenant on
Economic, Social and Cultural Rights (ICESCR) (an exercise in which
Britain was an active participant), were all events that charted a new
course and opened a new chapter in the history of political thought.’*
Secondly, the 1949 Indian initiative to give herself, through a con-
stituent assembly, a new constitution which contained a carefully for-
mulated statement of fundamental rights*® was beginning to prove in-
fectious in South Asia. The Constituent Assembly of Pakistan also opted
for constitutional guarantees in its 1956 Constitution. Sir Ivor Jennings
was amused by ‘a tendency to carry these constitutional provisions too
far and to include in the constitutions too many detailed provisions’.
He recorded two subcontinental jokes: an Indian judge cannot blow
his nose without express constitutional authority, and in Pakistan all
judges’ chairs have cushions in order that they might sit fairly and freely,
without favour and without fear.3° Notwithstanding such derision, on
Merdeka Day, 31 August 1957, the Federation of Malaya became an
independent, sovereign state within the Commonwealth under a con-
stitution which entrenched a number of ‘fundamental liberties’ based
on the Indian model.?” In the same year, in Ceylon, a joint select com-
mittee of the Senate and the House of Representatives was appointed
to consider the revision of the constitution with reference, inter alia, to
the guaranteeing of fundamental rights. In 1959 the select committee

33 Jeremy Bentham’s much quoted comments on the French Declaration of the Rights of Man
and of the Citizen.

34 In 1966, Britain recognized the right of individual petition to the European Commission
of Human Rights, and subscribed to the compulsory jurisdiction of the European Court of
Human Rights. In 1967, Britain extended both these facilities to its dependent territories.
In 1966, Britain also voted for, and then signed, the two United Nations Covenants.

3% The Constitution of India 1949.

36 W.I Jennings, The Approach to Self-Government (Cambridge: Cambridge University Press,
1958), 107.

37 Constitution of Malaya 1957, Gazette of 11 December 1957, Notification No. (New Series)
885.
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resolved unanimously to amend the constitution to include an enforce-
able chapter on fundamental rights similar to that in the Indian Consti-
tution. Unfortunately, further proceedings were aborted by the disso-
lution of Parliament which followed the assassination of the reformist
Prime Minister who had been the motivating force behind the proposed
revision.

Thirdly, there was the Nigerian precedent. As Britain began to dis-
mantle its enormous colony on the west coast of the African continent,
one of the issues that remained unresolved was how best to deal with
the fears of several minority groups who insisted on safeguards before
they consented to independence. A Minorities Commission under the
chairmanship of Sir Henry Willink was appointed ‘to ascertain the facts
about the fears of minorities in any part of Nigeria and to propose means
of allaying those fears, whether well or ill founded’. The commission re-
ported that two options were available: fragment the country by dividing
the existing three regions into new regions in such a way as to satisfy the
claims of minorities for autonomy; or include provisions guaranteeing
fundamental rights in the constitution. The commission found little en-
thusiasm for the entrenchment of human rights; almost all the different
groups competing for a share of real political power were insistent that
nothing but separate states could meet their problems. In fact, active
support for a Bill of Rights came only from a few Christian groups.
Nevertheless, the commission recommended that a Bill of Rights based
upon the provisions of the ECHR be written into the constitution.
The commissioners were not so starry-eyed as to believe that they had
discovered the answer to all of Nigeria’s seemingly intractable problems.
But, as they observed:

Provisions of this kind in the constitution are difficult to enforce and
sometimes difficult to interpret. Nevertheless, we think they should be
inserted. Their presence defines beliefs widespread among democratic
countries and provides a standard to which appeal may be made by
those whose rights are infringed. A government determined to aban-
don democratic courses will find ways of violating them but they are
of great value in preventing a steady deterioration in standards of free-
dom and the unobtrusive encroachment of a government on individual
rights.

38 Minorities Commission Report, Cmnd 505 (1958).
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The arguments hitherto employed by Britain to reject requests for the
entrenchment of human rights were no longer relevant. Not only had it
already ratified the ECHR, but it had actually extended its provisions to
Nigeria. How then could it decline to incorporate in Nigerian domes-
tic law provisions which Britain had already applied to that territory
through its executive treaty-making power? Britain would surely not
have ratified the ECHR on behalf of Nigeria if it was not ready and will-
ing to fulfil, in respect of Nigerian society, the obligations arising from
that treaty.

In December 1959 Nigeria became the first British colony to be pro-
vided with a constitutional Bill of Rights.* It was to have a profound ef-
fect throughout the Commonwealth. In quick succession, Bills of Rights,
usually based on the Nigerian model, were included in the independence
constitutions of Sierra Leone (1961), Cyprus (1961),*° Jamaica (1962),
Uganda (1962), Trinidad and Tobago (1962),*! Kenya (1963), Malawi
(1964), Malta (1964), Zambia (1964), The Gambia (1965), Singapore
(1965),*? Guyana (1966), Botswana (1966), Lesotho (1966), Barbados
(1966), Nauru (1968), Mauritius (1968), Swaziland (1968), Fiji (1970),
Western Samoa (1970), Bangladesh (1972), Bahamas (1973), Grenada
(1974), Papua New Guinea (1975), Seychelles (1976), Tuvalu (1978),
Dominica (1978), Solomon Islands (1978), Saint Lucia (1979), Kiribati
(1979), Saint Vincentand Grenadines (1979), Zimbabwe (1979), Vanuatu
(1980), Belize (1981), Antigua and Barbuda (1981), Saint Christopher
and Nevis (1983) and Namibia (1990). A standard paragraph in nearly

39 Nigeria (Constitution)(Amendment No. 3) Order in Council 1959, S.I. 1959, No. 1772.
It was retained upon independence in the Nigeria (Constitution) Order in Council 1960,
S.1.1960, No. 1652.

In the 1960 Treaty Concerning the Establishment of the Republic of Cyprus, entered into
between Britain, Greece and Turkey, and the Republic of Cyprus, it was agreed that ‘the

4

5]

Republic of Cyprus shall secure to everyone within its jurisdiction human rights and fun-
damental freedoms comparable to those set out in Section 1 of the European Convention
for the Protection of Human Rights and Fundamental Freedoms signed at Rome on the
4th of November 1950, and the Protocol to that Convention signed at Paris on the 20th of
March 1952’ (Cmnd 1093 (1964 reprint)) Accordingly, the chapter on fundamental rights

in the Constitution of Cyprus was based on the then existing European model.
4

The draft independence constitution of Trinidad and Tobago was prepared by the Govern-
ment of Trinidad and Tobago, examined by a joint select committee of the Senate and the
House of Representatives, and approved by the House of Representatives. By the time the
constitutional conference convened in London in 1962, it had already been decided by
the local legislature that the fundamental rights provisions should follow the 1960
Canadian Bill of Rights.

The fundamental rights in the Singapore Constitution were similar to those in the Consti-
tution of Malaya, and were based on the Indian model.

42
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every report of a constitutional conference held in London to formulate
an independence settlement would read thus:

The Constitution will provide for safeguarding the fundamental rights
and freedoms of the individual, irrespective of race, place of origin,
political opinion, colour, creed or sex, subject to respect for the rights
and freedoms of others and for the public interest. These fundamental
rights and freedoms will include the right to life, liberty, security of the
person and protection of the law; freedom of conscience, of expression
and of assembly and association and of movement; protection for the
privacy of a person’s home and other property and from deprivation
of property without compensation. Provision will also be included
affording protection against discriminatory treatment on grounds of
race, place of origin, political opinions, colour or creed. Subject to
safeguards, derogation from certain of these fundamental rights and
freedoms will be permitted in time of war, public emergency, or when
democratic institutions are threatened by subversion. The period dur-
ing which a proclamation declaring a state of emergency remains in
force without being extended by resolution of the House of Assembly
will be limited to one month, and any person detained under emer-
gency measures will be entitled to have his case reviewed by an inde-
pendent and impartial tribunal.

Provision will be made in the Constitution for the enforcement by
the Courts of the fundamental rights and freedoms. In particular, any
person who alleges that any of the protective provisions is being or is
likely to be contravened in relation to him will have a right to apply
to the High Court for redress, and there will be provision for rights of

appeal in such cases.®

Imminent independence was not considered to be an essential pre-
requisite for a Bill of Rights. Chapters on fundamental rights based on
the Nigerian model and modified to suit varying local circumstances
soon found their way into the constitutions of the dependent territo-
ries as well. Today, such judicial protection of human rights exists in
Anguilla, Bermuda, Falkland Islands, Gibraltar, Montserrat, and Turks
and Caicos Islands.

The impact of regional instruments

The ECHR, which came into force in 1953, was the first treaty designed
to secure the protection of human rights on a collective basis. While

43 Report of the Barbados Constitutional Conference 1966, Cmnd 3058.
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it became directly applicable in the domestic legal systems of several
states, with legislative or even supralegislative status being accorded to
it,* these and other states parties also resorted to the technique of in-
corporating its provisions in their national constitutions. Accordingly,
a Bill of Rights based on the ECHR became a standard feature of many
western European constitutions.*> With the democratization of eastern
Europe, and with the newly ‘liberated’ states wishing to enter the main-
stream of European political, economic and social activity by securing
membership in the Council of Europe, the constitutional protection of
human rights in that region was significantly enhanced. A comprehen-
sive Bill of Rights is now an integral part of the constitutions of each of
those states.*® Through all these developments, Britain remained a sig-
nificant exception, until 1998 when, after decades of debate in academic
and political circles, a formula was agreed upon to incorporate into the
domestic law of a country with no written constitution the substantive
provisions of the ECHR.*

The entry into force in 1978 of the American Convention on Human
Rights (ACHR) also influenced constitution-making in south and cen-
tral America. Many of the constitutions drafted and enacted following
that event in states parties to that Convention contain a statement of
fundamental rights.*® On the African continent, the catalyst arrived in
the form of the 1981 African Charter on Human and Peoples’ Rights
(AfCHPR). The decade that followed saw the restoration of democracy
in several states and the adoption of new constitutions containing jus-
ticiable Bills of Rights.** Many of them made specific reference to the

44 As, for example, in Austria where the Convention enjoys constitutional status. See Federal
Constitution (Amendment) Act, 4 March 1964.

45 A statement of fundamental rights was included in the Constitutions of Austria, Belgium,
France, Germany, Greece, Italy, Liechtenstein, Luxembourg, Malta, Netherlands, Portugal,
San Marino, Spain, Switzerland and Turkey.

46 They include the Constitutions of Belarus 1994, Bulgaria 1991, Czech Republic 1992,
Estonia 1992, Hungary 1949 (as amended), Latvia 1922 (as amended), Lithuania 1992,
Macedonia 1991, Poland 1992, Romania 1990, Russian Federation 1993, Slovak Repub-
lic 1992, Slovenia 1991, Tajikistan 1993, Turkmenistan 1992, Uzbekistan 1992, Yugoslavia
(Serbia and Montenegro) 1992, and Kyrghyz Republic 1993.

47 Human Rights Act 1998.

48 See the Constitutions of Chile 1980, Colombia 1991, Ecuador 1984, El Salvador 1983,
Guatemala 1985, Haiti 1987, Honduras 1982, Nicaragua 1987, Paraguay 1992, Peru 1979
and Suriname 1987.

49 New constitutions containing entrenched Bills of Rights were adopted in Angola 1980,
Benin 1990, Burkina Faso 1991, Burundi 1992, Chad 1991, Comoros 1992, Congo 1992,
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regional instrument. For example, the preamble to the 1990 Constitution
of Benin reaffirmed ‘our attachment to the principles of democracy and
human rights as defined in the African Charter on Human and People’s
Rights, whose provisions make up an integral part of this Constitution
and have a value superior to the internal law’.>°

The impact of the Covenants

The growing human rights consciousness generated by the drafting and
adoption of the two human rights covenants and their entry into force
in 1976 led many states parties to endeavour to incorporate statements
of fundamental rights in their national constitutions. Among them were
the member states of the old Commonwealth whose early attempts to
graft a Bill of Rights into existing constitutional structures had either
been aborted or had met with limited success. In 1960, the Canadian
legislature, unable to amend its own constitution which was contained
in an Act of the United Kingdom Parliament, had enacted a Bill of Rights
in the form of an ordinary statute. It declared that certain rights and
freedoms had existed and would continue to exist in Canada, and re-
quired that every law (that is, any existing or future federal statute) be
construed and applied so as not to abrogate, abridge, or infringe any
of those rights or freedoms. It also required the minister of justice to
examine proposed legislation in order to ascertain whether any pro-
vision was inconsistent with the Bill of Rights and to report any such
inconsistencies to Parliament. For most of the twenty-two years that it
remained in force, the Canadian Bill of Rights was nothing more than
an aid to the interpretation of statutes.’! In 1982, the Canadian Charter
of Rights and Freedoms, enacted in London at the request of Canada,
offered that country a Bill of Rights that was, in some respects, ahead of
contemporary international developments.

Djibouti 1992, Equatorial Guinea 1991, Ethiopia 1991, Gabon 1991, Ghana 1990, Guinea
1990, Guinea-Bissau 1984, Madagascar 1992, Malawi 1994, Mali 1992, Mauritania 1991,
Morocco 1992, Namibia 1991, Niger 1992, Rwanda 1991, Sdao Tomé and Principe 1990,
Seychelles 1992, Sierra Leone 1991, South Africa 1993, Sudan 1985, Togo 1992, United
Republic of Tanzania 1985, Zaire 1990, Zambia 1991 and Zimbabwe 1979.

See similar provisions in the preambles to the Constitutions of Burundi 1991, Burkina Faso
1991, Comoros 1991, Congo 1992, Gabon 1991, Madagascar 1992, Niger 1992 and Togo
1992.

It took ten years for the Supreme Court to determine that it had the authority to declare a
law to be inoperative if it was found to be inconsistent with the Bill of Rights.
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On the other hand, several attempts in Australia to incorporate the
ICCPR into domestic law failed. In November 1973, the Human Rights
Bill introduced in the Australian Senate lapsed with the prorogation
of Parliament in the following year. The Australian Bill of Rights Bill
1985 was the subject of a long debate in the Senate before being with-
drawn by the Government in 1986. In 1988, an attempt by referendum
to include certain fundamental rights in the Australian Constitution
was overwhelmingly defeated.’> The Sri Lankan parliament had control
over its constitution, but an attempt in 1970 to entrench a constitu-
tional Bill of Rights was hamstrung by an ideological debate on the
relative supremacy of a Bill of Rights and parliament. The efforts of a
Marxist minister of constitutional affairs to reconcile the judicial pro-
tection of human rights with a legislature which was to be the ‘supreme
instrument of state power’ produced a caricature of a Bill of Rights
which hardly had any impact on Sri Lankan life in the six years that
that constitution remained in force. The rights considered relevant were
sandwiched into one paragraph of one article; the second paragraph
contained a wide exclusion clause which authorized the legislature to
restrict the exercise and operation of the rights to protect a variety of
interests; and the third paragraph provided that inconsistent existing
law would nevertheless continue in force. There was no special enforce-
ment procedure either.’> In 1978, the Sri Lankan Parliament enacted a
new constitution which contained a more comprehensive (though not
entirely satisfactory) statement of fundamental rights with limited
enforcement procedures.

52 The ICCPR, however, is contained in Schedule 2 to the Human Rights and Equal Oppor-
tunity Commission Act 1986.

Its federal political structure and the fact that it had no direct control over the amendment
of its constitution prevented Canada from enacting in 1960 an effective entrenched Bill of
Rights. But why did Sri Lanka, which suffered from neither of these impediments, fail to
provide herself with proper machinery for the protection of fundamental rights? The answer
is not difficult to find. An effective Bill of Rights is necessarily a limitation on both legislative
and executive power, and is usually adopted at a critical stage in a country’s evolution, such

53

as emergence into statehood or in the wake of a revolution. But when a government in
office and a parliament in session set out to draft a Bill of Rights, they are in effect being
called upon to determine what limitations ought to be placed on the exercise by them of
power which they already possess. S. Nadesan QC drew the following analogy at the time:
‘It is as if at Runnymede, in 1215, the Barons of England had invited King John to draft the
Magna Carta’ (Some Comments on the Constituent Assembly and the Draft Basic Resolutions,
Colombo: Nadaraja Press, 1971). Unless there are very strong motivating factors, neither a
government nor a parliament is likely to lightly surrender its power through a Bill of Rights.
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Tanganyika, unlike Canada and Sri Lanka, had decided against the
adoption of a Bill of Rights. A presidential commission which exam-
ined the question recommended in 1965 that any attempt to protect
individual freedom by a Bill of Rights would, in the circumstances of
Tanganyika, ‘be neither prudent nor effective’>* It proposed instead the
establishment of a permanent commission of inquiry into allegations of
abuse of power. Three reasons were urged against a Bill of Rights: (a) a
Bill of Rights would limit in advance of events the measures which the
government may take to protect the nation from the threat of subversion
and disorder; (b) a Bill of Rights would invite conflict between the judi-
ciary and the executive and legislature; and (c) Tanganyika had dynamic
plans for economic development which could not be implemented with-
out revolutionary changes in the social structure. Despite these protes-
tations, the Fifth Constitutional Amendment Act 1984, which became
operative on 1 March 1985, introduced a Bill of Rights into the Constitu-
tion of the United Republic of Tanzania. As Tanzania’s Attorney General
explained to a new generation of law students, the fact that it took
Tanzania well over twenty years to have the Bill of Rights incorporated
in the constitution was indicative of the fact that ‘the acceptance or oth-
erwise of the Bill of Rights is an intrinsic involvement and consequential
result of the national moral growth’>>

Nearly all post-ICCPR constitutions now contain a statement of fun-
damental rights inspired by, though not necessarily in the same terms
as, the covenant. It was in a British colony, however, that the first at-
tempt was made to incorporate in a domestic law the rights as defined
in the ICCPR. The Hong Kong Bill of Rights Ordinance 1991 was a
mirror image of that covenant.’® Although the People’s Republic of
China was not then a party to either covenant, a law enacted in 1990
by China’s legislature, which was intended to serve as the constitution

54 The United Republic of Tanzania — a Report of the Presidential Commission on the Establishment
of a Democratic One Party State (Dar Es Salaam: Government Printer, 1965), 30-3.

Address by the Hon. D.Z. Lubuva, Attorney General and Minister for Justice, to the Faculty
of Law, University of Dar-es-Salaam on 16 October 1987 (1988) 14 Commonwealth Law
Bulletin 853.

The right to self-determination was omitted, probably because that colony was being denied
the exercise of that right in consequence of a 1984 agreement between Britain and China
whereby the former undertook to ‘restore’ to the latter the territory and its inhabitants on
1 July 1997. The views of the inhabitants were not sought before this agreement was signed
or ratified.
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of Hong Kong when it became a special administrative region of China
on 1 July 1997, also incorporated the provisions of the two covenants
in the domestic law of Hong Kong. Article 39(1) of the Basic Law of the
Hong Kong SAR declares that the provisions of the two covenants ‘shall
remain in force and shall be implemented through the laws of the Hong
Kong SAR’. Paragraph 2 of that article adds that ‘The rights and free-
doms enjoyed by Hong Kong residents shall not be restricted unless as
prescribed by law. Such restrictions shall not contravene the provisions
of the preceding paragraph of this Article’. The Court of Final Appeal of
Hong Kong has held that the effect of Article 39 was to give the provi-
sions of the ICCPR and ICESCR constitutional force in the Hong Kong
SAR.”’

The drafting of a Bill of Rights

There is no prescribed formula for a Bill of Rights. Its provisions may
be as diverse and as numerous as one’s imagination allows. Or they may
be as narrow and as restricted as the need for power and control dictate.
The strength of a Bill of Rights will, therefore, range from one end of the
spectrum to another, depending on the depth of commitment of those in
power to the concept of human rights. In several countries, the scope and
content of the rights and freedoms as defined in the international and
regional instruments, have been expanded. In others, their applicability
has been restricted.

Comprehensiveness

Although the ICCPR and ICESCR sought to express in precise legal
language the general principles first articulated in the UDHR, they also
reflected a political compromise between the liberal democracies and
the socialist states during the period of the cold war. For example, the
right to private ownership of property was dropped. The right to seek
asylum in other countries was also omitted. The civil law concept of
‘ordre public’, which is unintelligible in common law jurisdictions, was
introduced. Some rights were restrictively defined; an example being the
right to life, which took account of the fact that several countries had not
yet abolished the death penalty. These compromises were inevitable in

57 HKSAR v. Ng Kung Siu, Court of Final Appeal of the Hong Kong SAR, [2000] 1 HKC 117;
Chan Kam Nga (an infant) v. Director of Public Prosecutions, Court of Final Appeal of the
Hong Kong SAR, [1999] 1 HKLRD 304 at 310; [1999] 1 HKC 347, at 355, per Bokhary P]J.
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the bargaining process that precedes the adoption of any international
treaty; and the covenants are treaties.

The omission of the right to property, however, has not prevented
the inclusion of an extensive definition of that right in nearly a hun-
dred constitutions. For example, article 8 of the Constitution of Saint
Christopher and Nevis 1983, the text of which extended over three pages,
prohibited the compulsory acquisition of any interest or right over prop-
erty of any description, except for a public purpose under the provisions
of a law which provided for prompt payment of compensation to be de-
termined judicially, and which may be remitted, free of any deduction of
any tax, to any other country.”® Nor did the ambivalence regarding the
death penalty prevent the Constitution of Namibia 1990 from expressly
providing that: ‘No law may prescribe death as a competent sentence.
No Court or Tribunal shall have the power to impose a sentence of death
upon any person. No executions shall take place in Namibia’*® Similarly,
the Constitution of Germany 1949 stated that ‘anybody persecuted on
political grounds has the right of asylum’®® In none of the Common-
wealth Bills of Rights is there any mention whatsoever of ordre public;
for obvious reasons, the more familiar common law concept of ‘public
order’ was preferred.®!

The requirement that anyone who is arrested on a criminal charge
shall be brought ‘promptly’ before a judge was translated into domes-
tic law by substituting therefor a specified period such as twenty-four
hours (in Greece,%? Kenya,%> Western Samoa,* Nauru,®® Bangladesh,®

38 Cf. the even more detailed provision in article 16 of the Constitution of Zimbabwe 1979.

Other constitutions that recognize the right to property include those of Greece 1975,

art. 17; Germany 1949, art. 14; Ireland 1937, art. 43; Switzerland, art. 22(3); South Africa

1993, art. 28; Burkina Faso 1991, art. 15; Zambia 1991, art. 16; Japan 1946, art. 29; Thailand

1991, arts. 35 and 36; Philippines 1986, art. III, s. 9; Thailand 1991, arts. 24 and 49; Slovak

Republic 1992, art. 20; Bulgaria 1991, art. 17; Russian Federation 1993, art. 35; Argentina

1853, art. 17; Mexico 1917, art. 27; Paraguay 1992, art. 109; Iran 1979, art. 47; Iraq 1970,

arts. 15-17; Syrian Arab Republic 1973, arts. 15-17; Solomon Islands 1978, art. 8; Nauru

1968, art. 8; and Western Samoa 1960, art. 14.

For a similar provision, see Constitution of Colombia 1991, art. 11.

60 Art. 16a. See also Constitutions of Slovenia 1991, art. 48; Burundi 1992, art. 24; Cape
Verde, art. 36; Somali Democratic Republic, art. 35; Colombia 1991, art. 36; and Iraq 1970,
art. 34.

61 See, for example, the Constitution of Monserrat 1990, articles 58, 59, 60, 61, 62, and 64.

62 Constitution of Greece 1975, art. 6(2). 63 Constitution of Kenya 1969, art. 72(3).

64 Constitution of Western Samoa 1960, art. 6(4).

65 Constitution of Nauru 1968, art. 5(3).

% Constitution of the People’s Republic of Bangladesh 1972, art. 33(3).

59
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Ghana,®” Cape Verde,®® and Lesotho),®’ forty-eight hours (in Antigua
and Barbuda,’® South Africa,”! and Malta),’? or seventy-two hours (in
Belize,”®> Dominica,”* and Saint Christopher and Nevis).”> Article 51 of
the Constitution of Papua New Guinea 1975 gave substance to the ‘free-
dom to seek information’ (an attribute of the freedom of expression) by
providing specifically that every citizen has the right of reasonable access
to official documents, subject only to the need for such secrecy as is rea-
sonably justifiable in a democratic society in respect of certain specified
areas of activity.”® The Constitution of Saint Lucia 1978 extended the
application of the prohibition of discrimination into the private sector
by requiring that ‘No person shall be treated in a discriminatory man-
ner by any person or authority,”” while the Canadian Charter of Rights
and Freedoms 1982 added ‘age’ and ‘mental or physical disability’ to the

conventional grounds upon which the law may not discriminate against

any person.’®

In early constitutions, economic, social and cultural rights were treated
as ‘directive principles of state policy, and therefore non-justiciable.”®

67 Constitution of the Republic of Ghana 1979, art. 21(3).

8 Constitution of Cape Verde, art. 29. %9 Constitution of Lesotho 1966, art. 6(2).

70 Constitution of Antigua and Barbuda 1981, art. 5(5).

71 Constitution of South Africa 1993, art. 25(2)(b).

72 Constitution of the Republic of Malta (June 1975 ed.), art. 35(2).

73 Constitution of Belize 1981, art. 5(2).

74 Constitution of the Commonwealth of Dominica 1978, art. 3(3).

75 Constitution of Saint Christopher and Nevis 1983, art. 5(3).

76 The right of access to official information is being increasingly recognized in national
constitutions. See, for example, Constitutions of Nepal 1990, art. 16; Seychelles 1992, art. 28;
Cape Verde, art. 43; South Africa 1993, art. 23; Belarus 1994, art. 34; Bulgaria 1991, art. 41;
and Malawi 1994, art. 37.

77 Art. 13(2).

78 Art. 15. See also the Constitution of Seychelles 1992, art. 36 which recognizes the rights of
the aged and the disabled.

7% For example, the 1937 Constitution of Ireland contained a statement of such ‘principles of
social policy’ which were ‘intended for the general guidance of the Oireachtas [Parliament].
The application of those principles in the making of law was to be ‘the care of the Oireachtas
exclusively’ and were ‘not to be cognizable by any court’ (art. 45). Part IV of the 1949
Constitution of India is entitled ‘Directive Principles of State Policy’, and contains provisions
thatrecognize several economic, social and cultural rights. These rights, however, are subject
to the qualification that they ‘shall not be enforceable by any court, but the principles therein
laid down are nevertheless fundamental in the governance of the country and it shall be
the duty of the State to apply these principles in making laws’. See also Constitutions of
Malta, article 22; Sri Lanka 1972, article 16; Bangladesh 1972, chapter II; Spain 1978, articles
39-52; Ghana 1979, article 6(1); Nigeria 1979, article 13; Guyana 1980, article 39; Nepal
1990, part 4; Thailand 1991, chapter V; Namibia 1991, articles 95-101; and Sierra Leone
1991, chapter 3.
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But many recent constitutions expressly recognize most of the econo-
mic, social and cultural rights,?° while others include selected rights
such as the rights to education,® academic freedom,®? health, shelter,34

work,% a safe and healthy environment,®® culture,®” and social security.®®

80 See, for example, the Constitutions of Belarus 1994, arts. 41-55; Bulgaria 1991, arts. 47-55;
Estonia 1992, arts. 28-9, 32, 37-9; Hungary 1949 (as amended), arts. 70/B-70/K; Macedo-
nia 1991, arts. 30-49; Poland 1992, arts. 67-81; Slovak Republic 1992, arts. 35-45; Slovenia
1991, arts. 49-62, 65—-76; Turkmenistan 1992, arts. 31-6; Uzbekistan 1992, arts. 36—42;
Yugoslavia (Serbia and Montenegro) 1992, arts. 45-62; Kyrghyz Republic 1993, arts.
21-37; Netherlands 1987, arts. 19-23; Portugal 1989, arts. 58—79; Turkey 1987, arts. 41-64;
Colombia 1991, arts. 42-82; Costa Rica 1949, arts. 50-89; Ecuador 1984, arts. 26-31;
El Salvador 1983, arts. 32-70; Guatemala 1985, arts. 47—-117; Haiti 1987, arts. 32-9;
Honduras 1982, arts. 111-181; Nicaragua 1987, arts. 57-88; Peru 1979, arts. 12-57;
Suriname 1987, arts. 24-51; Venezuela 1961, arts. 72—-109; Mongolia 1992, art. 16; Burkina
Faso 1991, arts. 14-30; Cape Verde, arts. 58—79; Congo 1992, arts. 30-55; Madagascar 1992,
arts. 17-40; and Sao Tomé and Principe 1990, arts. 41-55.
See Constitutions of Algeria, art. 50; Burundi 1992, art. 32; Cape Verde, art. 49; Ghana
1990, art. 25; Guinea-Bissau 1984, art. 41; Malawi 1994, art. 25; Namibia 1991, art. 20;
Rwanda 1991, arts. 26—7; Senegal 1963, arts. 16—18; Seychelles 1993, art. 33; South Africa
1993, art. 32; Belgium 1994, art. 24; Cyprus 1960, art. 20; Denmark 1953, art. 76; Germany
1949, art. 7; Greece 1975, art. 16; Ireland 1937, art. 42; Luxembourg 1868, art. 23; Bulgaria
1991, art. 53; Lithuania 1992, art. 41; Russian Federation 1993, art. 43; Slovak Republic
1992, art. 42; Slovenia 1991, art. 57; Tajikistan 1993, art. 23; Iran 1979, art. 30; Iraq 1970,
art. 27; Kuwait 1962, art. 40; Syrian Arab Republic 1973, art. 37; Republic of Yemen 1994,
art. 53; Afghanistan 1990, art. 56; China 1982, art. 46; Indonesia 1945, art. 31; Japan 1946,
art. 26; Lao Peoples Democratic Republic 1991, art. 25; Malaysia 1957, art. 12; Republic of
Korea 1988, art. 31; and Vietnam 1992, art. 59.
See Constitutions of Slovenia 1991, art. 60; Japan 1946, art. 23.
See the Constitutions of Algeria, art. 51; Gabon 1991, art. 8; Ghana 1990, arts. 29-30;
Guinea 1990, art. 15; Seychelles 1992, art. 29; Russian Federation 1993, art. 41; Slovenia
1991, art. 51; Tajikistan 1992, art. 25; Iraq 1970, art. 33; Syrian Arab Republic 1973, art. 47;
Republic of Yemen 1994, art. 54; Paraguay 1992, art. 68; Panama 1972, arts. 105-13; and
Afghanistan 1990, art. 57.
See Constitution of Seychelles 1992, art. 34.
85 See the Constitutions of Algeria, art. 52; Benin 1990, art. 30; Burundi 1992, arts. 33-4;
Gabon 1991, art. 7; Ghana 1990, art. 24; Guinea 1990, art. 36; Guinea-Bissau 1984, art. 36;
Mali 1992, art. 17; Niger 1992, art. 26; Senegal 1963, art. 20; Seychelles 1992, art. 35; Somali
Democratic Republic, art. 21; South Africa 1993, art. 26; United Republic of Tanzania
1985, art. 22; Greece 1975, art. 22; Bulgaria 1991, art. 48; Russian Federation 1993, art. 37;
Slovenia 1991, art. 35; Iraq 1970, art. 32; Kuwait 1962, art. 41; Syrian Arab Republic 1973,
art. 36; Panama 1972, arts. 60-75; Paraguay 1992, arts. 86—94; Afghanistan 1990, art. 52;
China 1982, art. 42; Indonesia 1945, art. 27; Lao People’s Democratic Republic 1991, art. 26;
Republic of Korea 1988, art. 32; and Thailand 1991, art. 48.
See Constitutions of Benin 1990, arts. 27-9; Mali 1992, art. 15; Niger 1992, art. 28; South
Africa 1993, art. 29; Greece 1975, art. 24; Russian Federation 1993, art. 42; Slovak Republic
1992, art. 44; Slovenia 1991, art. 72; Panama 1972, arts. 114-17; Paraguay 1992, art. 8; and
Republic of Korea 1988, art. 35.
87 See Constitutions of Burundi 1992, art. 36; Ghana 1990, art. 26; Malawi 1994, art. 26;
Namibia 1991, art. 19; Seychelles 1992, art. 39; South Africa 1993, art. 31; Bulgaria 1991,
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Applicability

Since the primary purpose of a Bill of Rights is to introduce contempo-
rary norms and standards into the governance of a country, its provi-
sions must apply to all three organs of government. In other words, the
law-making process, the administrative process, and the judicial pro-
cess, must be subjected to the Bill of Rights.®° This requirement is well
expressed in the recent Constitution of the Republic of Namibia in the
following terms: ‘“The fundamental rights and freedoms enshrined in this
Chapter shall be respected and upheld by the Executive, Legislature and
Judiciary and all organs of the government and its agencies and, where
applicable to them, by all natural and legal persons in Namibia, and shall
be enforceable by the Courts in the manner hereinafter prescribed.® As
explicit is the provision in the Indian Constitution that, ‘13 (1) All laws
in force in the territory of India immediately before the commencement
of this Constitution, in so far as they are inconsistent with the provisions
of this Part, shall, to the extent of such inconsistency, be void. (2) The
State”! shall not make any law which takes away or abridges the rights
conferred by this Part and any law made in contravention of this clause
shall, to the extent of the contravention, be void.

art. 54; Russian Federation 1993, art. 44; Syrian Arab Republic 1973, art. 47; Panama 1972,

arts. 76—86; Afghanistan 1990, art. 58; China 1982, art. 47; and Vietnam 1992, art. 60.

See Constitutions of Seychelles 1992, art. 37; Bulgaria 1991, arts. 51-2; Russian Federation

1993, art. 39; Slovak Republic 1992, arts. 39-40; Slovenia 1991, art. 50; Tajikistan 1993,

art. 25; Iran 1979, art. 29; Syrian Arab Republic 1973, art. 46; Republic of Yemen 1994,

art. 55; Argentina 1853, art. 14; Panama 1972, arts. 105-113; Afghanistan 1990, art. 57;

China 1982, art. 45; Indonesia 1945, art. 34; and Republic of Korea 1988, art. 34.

89 Hindsv. R, Privy Council on appeal from the Court of Appeal of Jamaica [1976] 1 All ER 353
at 360. Referring to the chapter on fundamental rights in the Constitution of Jamaica, Lord
Diplock explained that its provisions formed part of the substantive law of the state and,
until amended by whatever special procedure was laid down in the constitution for that

88

purpose, ‘impose a fetter on the exercise by the legislature, the executive and the judiciary
of the plenitude of their respective powers’.

Another formulation to like effect, but confined to governmental action, is contained in
article 179(2) of the Constitution of the Republic of Cyprus 1960: ‘No law or decision
of the House of Representatives or of any of the Communal Chambers, and no act or
decision of any organ, authority or person in the Republic exercising executive power or
any administrative function shall in any way be repugnant to, or inconsistent with, any
of the provisions of this Constitution [including those relating to fundamental rights and
liberties]. See also the Constitution of the Solomon Islands 1978, article 2; the Constitution
of Saint Vincent and the Grenadines 1979, article 101.

The State is defined to include the Government and Parliament of India and the Government
and Legislatures of each of the States and all local or other authorities within the territory
of India or under the control of the Government of India.

90

9
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The effect of a declaration by a court that a law is inconsistent with
a protected right and is, therefore, void would be to render such law
inoperative from the date of the judgment of the court. In Namibia,
however, a court has the power and the discretion in an appropri-
ate case, instead of declaring any law or action to be invalid, to allow
Parliament, any subordinate legislative authority, or the Executive and
the agencies of Government, as the case may be, to correct any de-
fect in the impugned law or action, within a specified period, subject
to such conditions as may be specified by it. In such event and until
such correction, or until the expiry of the time limit set by the court,
whichever be the shorter, such impugned law or action is deemed to be
valid.”

To exempt one or other branch of government, even partially, from
the application of the fundamental rights provisions is to negate the pur-
pose for which the Bill of Rights is enacted. But that is precisely what was
done in the Caribbean state of Jamaica whose 1962 Constitution pro-
vided that: “26(8) Nothing contained in any law in force immediately
before the appointed day shall be held to be inconsistent with any of the
provisions of this Chapter [that is, Chapter III: Fundamental Rights and
Freedoms], and nothing done under the authority of any such law shall
be held to be done in contravention of any of these provisions.?®> The
Constitution of the Republic of Sri Lanka 1972 also stated quite explic-
itly that ‘all existing law shall operate notwithstanding any inconsistency
with’ the fundamental rights and freedoms guaranteed therein.”* In
Belize, existing law was deemed to be valid, notwithstanding incon-
sistency with the Bill of Rights, for a period of five years,” while in
Malta, the period of validity of such existing law was limited to three
years.”® In Tuvalu, only existing law in conflict with the prohibition of
discrimination continued in force,’” while in Singapore, existing laws
which authorized arrest and detention ‘in the interests of public safety,
peace and good order’, and laws which related to the misuse of drugs,

92 Constitution of the Republic of Namibia 1990, art. 25(1)(a).

93 For similar provisions, see the Constitution of Trinidad and Tobago 1962, art. 3; Constitu-
tion of Barbados 1966, art. 26; Constitution of Bahamas 1973, art. 30.

94 Art. 18(3). This provision was re-enacted in the Constitution of the Democratic Socialist
Republic of Sri Lanka 1978, art. 16(1).

95 Constitution of Belize 1981, art. 21.

9% Constitution of the Republic of Malta 1964, art. 48(7).

97 Constitution of Tuvalu 1978, art. 15(9).
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continued in force notwithstanding the constitutional provision guar-

anteeing the right to liberty of the person.”®

Limitations

While proper boundaries need to be placed on the exercise of certain
individual rights, it is necessary to ensure that the opportunity for plac-
ing such restrictions and limitations is not utilized for the purpose of
eroding the core of the right itself, or indeed, for destroying the right
altogether. For example, ICCPR 9 which states that ‘No one shall be de-
prived of his liberty except on such grounds. . . as are established by law’
appears to have been understood and applied in Malaysia, Singapore
and Sri Lanka to mean that the legislature may establish any grounds
it chooses. For example, the Constitution of Malaysia provides in
article 5(1) that ‘No person shall be deprived of his life or liberty
save in accordance with law’. A Malaysian court upheld the Internal
Security Act of that country, which permitted arrest and indefinite de-
tention by order of a minister of the government, as being a valid law
passed by Parliament in terms of article 5(1). Consequently, any de-
privation of personal liberty effected under that law is ‘in accordance
with law’ It was also held in Malaysia, again on the authority of ar-
ticle 5(1), that, if Parliament deems it necessary that the death penalty
should be mandatory for a person convicted of a specified criminal
offence, that would be a valid exercise of legislative power.!®® On the
other hand, Article 3 of the Constitution of Anguilla 1982 precisely
defined the grounds on which the legislature may authorize the depri-
vation of personal liberty, and those grounds did not include executive
detention.

Where such grounds are not precisely defined, a Bill of Rights could
insist that any limitations upon the exercise of protected rights be con-
ditional upon an objective determination of a court that such limitation
is necessary. For example, article 11(2) of the Constitution of Anguilla
1982 subjected the freedom of expression to restrictions imposed by
law which are ‘reasonably necessary’ to protect certain interests (such as
public order, public morality or public health) and are ‘reasonably jus-
tifiable in a democratic society’. Whether a restriction satisfies these two

98 Constitution of Singapore, art. 9(6).
9 Public Prosecutor v. Yee Kim Seng [1983] 1 Malayan Law Journal 252.
100° Attorney General v. Chiow Thiam Guan [1983] 1 Malayan Law Journal 51.
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tests will be determined by a court. A similar determination would take
place in applying article 1 of the Canadian Charter of Rights and Free-
doms which states that the rights and freedoms guaranteed are ‘subject
only to such reasonable limits prescribed by law as can be demonstrably
justified in a free and democratic society’. On the other hand, the Consti-
tution of Malaysia stated in article 10(2) that the freedom of speech and
expression may be subject to ‘such restrictions as it [Parliament] deems
necessary or expedient in the interests of the security of the Federation or
any part thereof, friendly relations with other countries, public order or
morality and restrictions designed to protect the privileges of Parliament
or of any Legislative Assembly or to provide against contempt of court,
defamation, or incitement to any offence’.!! The Malaysian Parliament
was, therefore, the sole judge of the question whether it was necessary to
impose a restriction to protect or promote any of the specified interests.
The question was non-justiciable.

Sometimes, the Covenant has been modified to meet the special needs
of the country concerned. For instance, ethnicity and multiculturalism
were recognized by permitting the continued application of personal
and customary laws in Fiji,'®? Lesotho,!*®> and Zimbabwe,!** notwith-
standing the rule prohibiting discriminatory legislation. In Papua New
Guinea, extrajudicial means of dispute settlement in respect of the own-
ership of customary land were preserved.'® In Guyana, provision was
made for acquiring the property of Amerindians ‘for the purpose of
its care, protection and management, notwithstanding the prohibi-
tion against the compulsory acquisition of property,'° and in Malaysia,
the right to equality did not invalidate or prohibit any provision ‘for the
protection, well-being or advancement of the aboriginal peoples of the
Malay Peninsula (including the reservation of land) or the reservation
to aborigines of a reasonable proportion of suitable positions in the
public service’.!'%” The freedom of movement was modified in Botswana
by placing restrictions within defined areas of territory on persons who
were not Bushmen ‘to the extent that such restrictions are reasonably

101 For a similar provision, see Constitution of Singapore, art. 14(2).

102 Constitution of Fiji 1970, art. 15(3).

103 Constitution of Lesotho 1966, arts. 17(4)(b) and (c).

104 Constitution of Zimbabwe 1979, arts. 23(3)(a) and (b).

105 Constitution of Papua New Guinea 1975, art. 54(b).

106 Constitution of the Co-operative Republic of Guyana 1980, art. 142(2)(b)i.
107 Constitution of Malaysia, art. 8(5)(c).
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required for the protection and well-being of Bushmen’;!% in Kiribati,
by restricting the movement of persons other than Banabans into
Banaba;!'%’ and in Zimbabwe, by imposing restrictions on the residence
within Tribal Trust Land of persons who were not tribespeople ‘to the
extent that such restrictions are reasonably required for the protection

of the interests of tribespeople or their well-being’.!!°

Derogation

Human rights law recognizes that there may be periods of public emer-
gency threatening the very existence of the democratic structure of
society, when it may be necessary, in the larger interests of the com-
munity, for the exercise of certain human rights to be temporarily sus-
pended. This is to enable extraordinary measures to be taken by the
government within the framework of the law to deal effectively with the
critical situation that has arisen. Most Commonwealth Bills of Rights
contain a provision relating to the protection of persons detained un-
der emergency regulations. Such a provision requires the detainee to
be informed, with reasonable promptitude and in sufficient detail, of
the grounds upon which he is detained, and to be afforded reason-
able facilities for consulting a legal practitioner of his choice. It also
requires notification of such detention to be published in the govern-
ment gazette, and review of the detention order by an independent and
impartial tribunal before which the detainee will be permitted to appear
in person or by counsel.!!! Recommendations made by such a tribunal
are usually not binding on the government. However, the Constitution
of the Republic of Namibia 1990 now provides for the appointment by
the president, on the recommendation of the judicial service commis-
sion, of an advisory board consisting of five persons, of whom at least
three should be judges of superior courts or qualified to be such, with
power to order the release from detention ‘if it is satisfied that it is not
reasonably necessary for the purposes of the emergency to continue the
detention of such person’.!!? In Vanuatu, any citizen aggrieved by reason
of any regulation made during a state of emergency may complain to the

108 Constitution of Botswana 1966, art. 14(3)(c).

109 Constitution of Kiribati 1979, art. 120.

10 Constitution of Zimbabwe 1979, art. 223(f).

UL See, for example, the Constitution of Belize 1981, arts. 18 and 19.
12 Arts. 24(2)c), 26(5)(c).
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Supreme Court, which has jurisdiction to determine the validity of such

regulation.!'!?

Entrenchment

It is the legislature, through its unfettered law-making power, which has
the capacity to pose the greatest threat to individual liberties. Therefore,
the ultimate effectiveness of a Bill of Rights will depend upon its ability
to achieve at least three objectives: (a) to override existing inconsistent
legislation; (b) to invalidate future inconsistent legislation; and (c) to
withstand attempts at repeal or amendment, expressly or by implication,
by subsequent legislation. All these objectives are usually accomplished
by incorporating the Bill of Rights in the national constitution. The
constitution of a country is its supreme law, and prevails over all other
legislation. It is usually unamendable, except with a special majority or
through special procedure.

Different methods have been employed to secure entrenchment. For
example, in Jamaica, a bill which seeks to alter any provision of the Bill
of Rights requires the affirmative votes of not less than two-thirds of all
the members in each House of Parliament at the final vote thereon.!!
In Nauru, such a bill requires to be approved by not less than two-thirds
of the total number of members of Parliament as well as by two-thirds
of all the votes validly cast at a referendum.!'® In the Bahamas, approval
at a referendum must be preceded by the affirmative votes of not less
than three-quarters of all the members of each House of Parliament.!!®
But it is the Constitution of the Republic of Namibia — a country whose
people had for several decades been subjected to brutal oppression —that
now contains the most rigidly entrenched Bill of Rights in the world:
‘No repeal or amendment of any of the provisions of Chapter 3 hereof,
in so far as such repeal or amendment diminishes or detracts from the
fundamental rights and freedoms contained and defined in that Chapter,

13 Constitution of Vanuatu, art. 70.

114 Constitution of Jamaica 1962, art. 49. For a similar provision, see Constitution of Botswana
1966, art. 90.

115 Constitution of Nauru 1968, art. 84. For similar provisions, see Constitution of Kiribati
1979, art. 69; Constitution of Zambia 1964, art. 72 (a majority of all the persons entitled to
vote in the referendum); Constitution of the Republic of Ghana 1979, art. 209 (affirmative
votes of at least 48 per cent of those entitled to vote at a referendum, at least 50 per cent
of those entitled to vote having voted).

116 Constitution of Bahamas 1973, art. 54.
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shall be permissible under the Constitution, and no such purported
repeal or amendment shall be valid or have force or effect’ (article 131).

Justiciability

A declaration of human rights, however impressive it may seem and
sound, will have very little impact on the community for which it is
intended if it is not justiciable. To be justiciable the legal system must
contain a review mechanism capable of determining whether or not there
has been compliance with the obligations imposed by the Bill of Rights.
For example, the preamble to the 1974 Constitution of the Republic of
Seychelles declared the intention of the people of that former British
colony to secure the enjoyment of a wide variety of fundamental rights
and freedoms. These were then enumerated in some detail, and there
was even a provision at the end which served as a limitation clause on
the exercise of these rights and freedoms. However, in the body of the
constitution, in an interpretation clause, it was stated that the preamble
to the constitution expressed general principles ‘and although it may be
used as an aid to the interpretation of this constitution it shall be read
subject to the other provisions of this constitution’. As if that were not
sufficiently debilitating, the clause proceeded to add that the preamble
‘shall not be treated as part of the Constitution...but where any law is
reasonably capable of being understood or given effect to in such a way
as not to be inconsistent with the preamble it shall be so understood or
given effect to’.!!’

Equally valueless as a protective measure was the requirement in the
Constitution of the Republic of Ghana 1960 that the president shall, im-
mediately after his assumption of office, solemnly declare before the peo-
ple his adherence to certain fundamental principles, including that hu-
man rights and freedoms would be respected. The text of this declaration
was entrenched, in the sense that the power to alter its provisions other-
wise than by the addition of further paragraphs was ‘reserved to the peo-
ple’!'® But there was no provision anywhere for impeaching the conduct
of the president for failure to abide by this solemn declaration or, indeed,
for his removal except on the ground of physical or mental infirmity.

117 Schedule 3, clause 3. Such non-justiciable preambular Bills of Rights are now found only
in the Constitutions of Cameroon and the Central African Republic.
118 Art. 13.
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The window-dressing provisions referred to above appeared in the
constitutions of two former British colonies which had abandoned demo-
cratic principles for one-party government. But in the independence
constitutions, as well as in those prepared by the British government for
its dependent territories, and in force from the Pacific to the Caribbean,
there has always been a provision which enabled an individual to en-
force his fundamental rights and freedoms in a court of law. Originally
drafted for inclusion in the 1959 Nigerian Bill of Rights, and probably
inspired by the enforcement mechanism in the Indian Constitution,'®
this provision remained basically unchanged for thirty years. Its most
recent version, which appears in the 1990 Constitution of the dependent
territory of Montserrat, provides thus:

66.(1) If any person alleges that any of the foregoing provisions of this
Part has been, is being, or is likely to be contravened in relation
to him, then, without prejudice to any other action with respect
to the same matter which is lawfully available, that person may
apply to the High Court for redress.

(2) The High Court shall have original jurisdiction —

(a) to hear and determine any application made by any person
in pursuance of subsection (1) of this section; and

(b) to determine any question arising in the case of any person
which is referred to it in pursuance of subsection (3) of this
section,

and may make such orders, issue such writs and give such direc-

tions as it may consider appropriate for the purpose of enforcing

or securing the enforcement of any of the foregoing provisions

of this Part to the protection of which the person concerned is

entitled:

Provided that the High Court shall not exercise its powers
under this subsection if it is satisfied that adequate means of
redress are or have been available to the person concerned under
any other law.

(3) If, in any proceedings in any court established in Montserrat
other than the High Court or the Court of Appeal, any question
arises as to the contravention of any of the foregoing provisions

119 Art. 32 of the Constitution of the Republic of India 1949 empowered the Supreme Court
to issue directions, orders or writs, whichever may be appropriate, for the enforcement of
the guaranteed rights.
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of this Part, the court in which the question has arisen shall
refer the question to the High Court, unless, in its opinion, the
raising of the question is merely frivolous or vexatious.

(4) An appeal shall lie as of right to the Court of Appeal from any
final determination of any application or question by the High
Court under this section, and an appeal shall lie as of right to
Her Majesty in Council from the final determination by the
Court of Appeal of the appeal in any such case;

Provided that no appeal shall lie from a determination by the
High Court under this section dismissing an application on the
ground that it is frivolous or vexatious.

Although this standard remedy was sufficiently flexible to enable not
only executive acts but also legislative action to be challenged, sup-
plementary provision was made in certain constitutions for a bill to
be examined for repugnance before it was enacted. For example, the
Constitution of the Republic of Zambia 1964 enabled the Chief Justice
to appoint a tribunal consisting of two present or former High Court
judges, whenever a request was made by seven members of the National
Assembly, within three days of the final reading of a bill, for a report on
whether any provision in that bill would be inconsistent with any of the
protected fundamental rights or freedoms. If the tribunal reported in
the affirmative, the President was entitled to withhold his assent to such
bill. 2

In respect of fundamental rights and freedoms, a court should be
cautious before accepting the view that some particular disregard of
them is of minimal account.!?! For, as was pointed out by the United
States Supreme Court: ‘If the restraint were smaller than it is, it is from
petty tyrannies that large ones take root and grow. This fact can be no
more plain than when they are imposed on the most basic rights of all.
Seedlings planted in that soil grow great and, growing, break down the

foundations of liberty’.!??

120 Arts. 27, 71. See also Constitution of Cyprus 1960, art. 140 (Supreme Constitutional
Court); Constitution of Singapore, part VII (Presidential Council for Minority Rights);
Constitution of the Republic of Sri Lanka 1972, art. 54 (Constitutional Court); Consti-
tution of Zimbabwe 1979, art. 36 (Senate Legal Committee); and Constitution of Ghana
1979, art. 105 (Council of State).

121 Olivier v. Buttigieg, Privy Council on appeal from the Supreme Court of Malta, [1966] 2
All ER 459.

122 Thomas v. Collins 323 US 516 (1944).
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Conclusion

The content, form, and scope of every Bill of Rights, whether interna-
tional, regional or domestic, has been determined largely by circum-
stances attendant upon its birth. The existence of two international hu-
man rights covenants, and the omission in one of them of certain rights
freely accepted eighteen years earlier in the UDHR, reflects the collision
of interests which resulted in their final form. Similarly, the ECHR and
its progressive expansion by subsequent protocols reflects the changing
priorities of contemporary European societies. Many of the compre-
hensive statements of fundamental rights in Commonwealth constitu-
tions were virtually imposed upon the about-to-be-independent terri-
tories by the British government in constitutional settlements agreed
upon for the protection of minority communities and for other equally
relevant considerations. A few resulted from the recommendations of
post-independence constitutional commissions; from a combination of
idealism and hard bargaining within a constituent assembly; or as a reac-
tion to colonial repression in the euphoria of newly won independence.
Some were determined by reference to a particular political ideology, or
were drafted and adopted reluctantly by the very persons whose pow-
ers and authority they were supposed to delimit. At which end of the
spectrum each fell, and consequently its effectiveness, was often deter-
mined by these circumstances. But, as the Tanzanian Attorney General
has suggested, the voluntary adoption of a proper Bill of Rights is always
indicative of, and results from, national moral growth.

A Bill of Rights cannot function in isolation. It needs soil that will
nourish it. All but one of the independence constitutions of the former
British colonies in Africa contained enforceable Bills of Rights, but was
that continent ready to meet the challenge? Read notes that:

The new States emerged often hurriedly from authoritarian colonial-
ism with dominant nationalist movements but essentially weak politi-
cal systems, with vulnerable opposition parties and institutions like the
judiciary, the press and the professions too weak to exert effective pres-
sures on government, with poor and poorly-educated populations and

struggling economies — rocky soil for the nurture of human rights.!??

123 James S. Read, ‘The Protection of Human Rights in Municipal Law’, C.E. Forsyth and
J.E. Schiller (ed.), Human Rights: the Cape Town Conference (Cape Town: Juta & Co. Ltd.,
1979), 156.



128 INTRODUCTION

Nor can a Bill of Rights function on its own. Its interpretation and
enforcement is the function of the judiciary. An independent and im-
partial judiciary is essential for the effective protection of human rights.
This cannot be achieved by merely including safeguards in a constitu-
tion which superficially offer the judges security of tenure. There must
be a desire on the part of the executive and the legislature to respect that
independence, and a manifestation of that desire in appropriate form.
There must be an effort on the part of the judiciary to assert and main-
tain that independence, as well as a consciousness of its responsibilities.
And there must be a genuine belief in the community that such inde-
pendence actually exists, a confidence in the ability and integrity of the
institution.

The outlawing of murder has not eradicated killing. So too, a Bill of
Rights will not prevent the violation of human rights. But if the criminal
code has succeeded in establishing norms which most people of good
sense and conscience now strive to observe, a Bill of Rights must surely,
in due course, create a consciousness among men and women, whether
their role in society be that of making, applying or enforcing the law,
or of simply living their own lives, that there are higher standards and
more exalted values to which all people, be they meek or mighty, must
eventually conform. That consciousness will follow when it is realized
that rights are always accompanied by duties, and that it is only the
concern of the individual for the rights of others that will ensure the
continued observance of, and respect for, his or her own inalienable
rights.

A Human Rights Commission

In 1946 the Economic and Social Council invited states members of
the United Nations to consider the desirability of establishing local
human rights committees within their respective countries to collab-
orate with them in furthering the work of the Commission on Human
Rights.!?* That was primarily in connection with the drafting of the
International Bill of Rights. But in 1960, with much of the drafting
completed, ECOSOC recognized that such institutions, representing as
they did informed opinion on questions relating to human rights, could

124 ECOSOC resolution 9 (II) of 21 June 1946.
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make a significant contribution to the promotion and implementation
of international human rights standards in each country. Accordingly,
ECOSOC invited governments to establish such institutions and, where
they already existed, to encourage their development.'?®

In 1991, at an international workshop convened in Paris by the United
Nations and attended, inter alia, by representatives of national human
rights institutions, a comprehensive body of principles relating to the
role, composition, status and functions of national institutions was
drawn up.!?® Endorsed by the General Assembly,'?” and known as the
‘Paris Principles’, they require that a national institution be given a broad
mandate which is clearly set forth in a constitutional or legislative text.
The responsibilities of such an institution should include the following:

(a) to submit to government, parliament or any other competent body,
on an advisory basis, opinions, recommendations, proposals and
reports on any matter concerning the promotion and protection of
human rights;

(b) to promote and ensure the harmonization of national legislation,
regulations and practices with international human rights instru-
ments, and their effective implementation;

(c) to encourage ratification or accession to international human rights
instruments, and their effective implementation;

(d) to contribute to reports which the state is required to submit to
treaty monitoring bodies;

(e) to co-operate with the United Nations and other agencies and insti-
tutions in the areas of promotion and protection of human rights;

(f) to assist in the formulation of programmes for the teaching of, and
research into, human rights and to take part in their execution in
schools, universities and professional circles;

(g) to contribute to increasing public awareness of human rights.

125 ECOSOC resolution 772B (XXX) of 25 July 1960. See also ECOSOC resolution 888F
(XXXIV) of 24 July 1962, UNGA resolution 1961 (XVIII) of 12 December 1963, UNGA
resolution 2200C (XXI) of 16 December 1966, Commission resolution 23 (XXXIV) of 8
March 1978.

126 gee, Centre for Human Rights, National Human Rights Institutions (New York: United
Nations, 1995), 37.

127 UNGA resolution 48/134 of 20 December 1993.



The international protection of human rights

It is at the national level that human rights can be best protected.
But when the state fails in that task, the issue of international action
arises.! The implementation mechanism, however, is still the weakest
link in the international human rights regime. In the early exhilarat-
ing years of the United Nations, when there was still something left
of the lofty idealism that was to make possible the Universal Decla-
ration of Human Rights (UDHR) a number of innovative proposals
were made. The original working group on implementation, while rec-
ognizing that primary responsibility for enforcement lay in domestic
remedies achieved through the incorporation of the recognized rights
in national law, recommended that the Economic and Social Council
(ECOSOC) appoint a standing committee for the mediation and con-
ciliation of disputes arising out of alleged violations of the proposed
human rights convention and, if possible, provide a remedy. Disputes
not settled by the ECOSOC committee would proceed to the Human
Rights Commission which would decide whether they should be re-
ferred to an international human rights tribunal, the creation of which
was also recommended. The decisions of the tribunal would bind the
parties, and would be implemented by the General Assembly. None of

! Former United Nations Secretary-General Boutros Boutros Ghali explained that in such
circumstances, the international community, i.e. international organizations, whether uni-
versal or regional — must take over from the states that fail to fulfil their obligations. “This
is a legal and institutional construction that does not harm our contemporary notion of
sovereignty. He argued that a state does not have the right to put that concept to a use that
is rejected by the conscience of the world and by the law. “When sovereignty becomes the
ultimate argument put forward by authoritarian regimes to support their undermining of
the rights and freedoms of men, women and children, such sovereignty — and I state this as
a sober truth — is already condemned by history’: Address by the Secretary-General of the
United Nations at the opening of the World Conference on Human Rights, Vienna, 14 June
1993, UN document A/CONF.157/22 of 12 July 1993.

130
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these recommendations were seriously considered by the Human Rights
Commission.>

Equally ambitious proposals were made by some governments.
Australia suggested an international court of human rights. India
thought the Security Council should be seized of all alleged violations of
human rights, investigate them and enforce redress. Uruguay sought the
appointment of a United Nations Attorney General for Human Rights
who would receive complaints from individuals and groups and then act
on their behalfin proceedings before a standing committee.? France pro-
posed an International Investigation Commission, and Israel suggested
the creation of a new specialized agency for the implementation of the
covenants.* None of these proposals received any support, and when in
1954 the Commission on Human Rights transmitted the draft treaties
to the General Assembly, it had barely managed to recommend, by seven
votes to six with one abstention, the establishment of a Human Rights
Committee.

Treaty mechanisms
Reporting procedures

The reporting procedure is designed principally to facilitate the moni-
toring of a state’s performance of its obligations under a human rights
instrument. At present, reporting is required under seven treaties: the
ICCPR (the Human Rights Committee), the ICESCR (the Committee
on Economic, Social and Cultural Rights), the International Convention
on the Elimination of All Forms of Racial Discrimination (the Commit-
tee on the Elimination of Racial Discrimination), the Convention on
the Elimination of All Forms of Discrimination against Women (the
Committee on the Elimination of Discrimination against Women), the
Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (the Committee against Torture), the Con-
vention on the Rights of the Child (the Committee on the Rights of

2 John P. Humphrey, Human Rights and the United Nations: a Great Adventure (New York:
Transnational Publishers Inc., 1984), 49.

3 John P. Humphrey, Human Rights and the United Nations, 267, 130.

4 A.H. Robertson, Human Rights in the World (Manchester: Manchester University Press,
1982), 29.
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the Child), and the International Convention on the Suppression and
Punishment of the Crime of Apartheid (the Group of Three).> The
treaty monitoring bodies perform a special role in the international
human rights regime. They not only supervise the performance of obli-
gations freely accepted by states parties to the treaties, but also, through
their findings, comments and views, contribute to the interpretation
of the human rights norms and the growing body of human rights
jurisprudence.

Purpose of reporting

In a General Comment, the Committee on Economic, Social and Cul-
tural Rights has pointed out that it would be incorrect to assume that
reporting is essentially only a procedural matter designed solely to sat-
isfy each state party’s formal obligation to report to the appropriate
monitoring body. On the contrary, the process of preparing and sub-
mitting a report can, and should, serve to achieve a variety of objectives:
(a) to ensure that a comprehensive review is undertaken by the state with
respect to national legislation, administrative rules and procedures, and
practices; (b) to ensure that the state monitors the actual situation with
respect to each of the rights on a regular basis; (c) to provide the basis
for the elaboration of clearly stated and carefully targeted policies;
(d) to facilitate public scrutiny of government policies and encourage
the involvement of the various sectors of society in the formulation, im-
plementation and review of the relevant policies; (e) to provide a basis
on which both the state and the committee can effectively evaluate the
extent to which progress has been made towards the realization of the
treaty obligations; (f) to enable the state to develop a better understand-
ing of the problems and shortcomings encountered in efforts to realize
the full range of rights; and (g) to facilitate the exchange of informa-
tion among states and to develop a better understanding of the common
problems faced by states and a fuller appreciation of the type of mea-
sures which might be taken to promote effective realization of each of
the rights contained in the ICESCR.®

v

In view of the significant and very positive developments that had occurred in South Africa,
the Group of Three recommended to the Commission on Human Rights in January 1995 to
suspend any further meetings of the Group, without prejudice to any subsequent reactivation
of the monitoring mechanism.

® Committee on Economic, Social and Cultural Rights, General Comment 1 (1989).
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Weaknesses in the reporting system

While reporting can be an effective mechanism for monitoring the per-
formance of states parties to an international human rights treaty, there
are certain institutional weaknesses in the system established by the
United Nations. While governments ‘undertake’ to submit reports when-
ever the monitoring body so requests, there is no mechanism for ensur-
ing that such reports are in fact submitted, whether on the due date or
at all. Apart from sending reminders and, in some instances, repeated
reminders, the monitoring bodies do not appear to have the authority to
compel the performance of the reporting obligation. In December 1992,
the Committee on Economic, Social and Cultural Rights, recognizing
that it should not be possible for a state to escape scrutiny simply by its
own failure to provide the necessary reports, decided to proceed to con-
sider the state of implementation of the ICESCR in a number of states
which, despite many requests to do so, had not fulfilled their reporting
obligations.”

Since the reports which are submitted are compiled by governments,
they are likely to be self-laudatory. Even if they are not, it is unlikely that a
government will report to the international monitoring body instances
when it has actually violated recognized rights, or failed to meet the
standards of performance required by the relevant treaty. Therefore, the
effectiveness of the reporting system will depend on the extent to which
the monitoring body is able to inform itself of the real situation in the re-
porting state. Non-governmental organizations (NGOs), which are usu-
ally the most prolific and reliable source of information relating to the

7 On 17 and 18 May 1994, the committee considered the state of implementation by Kenya and
The Gambia respectively of the ICESCR on the basis of ‘reliable information’ available to it. In
its concluding observations the committee noted that: ‘In situations in which a government
has not supplied the committee with any information as to how it evaluates its own compli-
ance with its obligations under the covenant, the committee has to base its observations on a
variety of materials stemming from both intergovernmental and non-governmental sources.
While the former provide mainly statistical information and apply important economic and
social indicators, the information gathered from the relevant academic literature, from non-
governmental organizations and from the press tends by its very nature, to be more critical
of the political, economic and social conditions in the countries concerned. Under normal
circumstances, the constructive dialogue between a state party reporting and the committee
will provide an opportunity for the government concerned to voice its own view, and to seek
to refute such criticism and convince the committee of the conformity of its policies with
what is required by the covenant. Non-submission of reports and non-appearance before
the committee deprives a government of this possibility to set the record straight.” See UN
documents E/C.12/1993/6 of 3 June 1993 and E/C.12/1994/9 of 31 May 1994.
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human rights situation in a country, do not have an effective right of
access, recognized in the relevant instruments, to any of the monitoring
bodies. While the Committee on Economic, Social and Cultural Rights
has, in its rules of procedure, provided for the receipt of written state-
ments from non-governmental organizations and has set aside the first
afternoon at each of its sessions to enable it to receive oral information
from NGOs, the Human Rights Committee does not have a correspond-
ing provision in its own rules. While the absence of such a provision has
not prevented NGOs from supplying information to members of the
committee in their individual capacity, nor prevented the members from
meeting informally with NGO representatives,® that is not the same as
a formal right of access.’

If each state party to an international human rights treaty were to dili-
gently fulfil its reporting obligation, and each member of a monitoring
body were to equip himself or herself adequately to examine such report
and the state representative who presents it, the reporting system would
probably collapse. The Human Rights Committee, for example, meets
only three times a year, for a total of nine weeks. It has no secretariat of
its own as such, no office space and no regular researchers. The members
are left to their own devices to prepare their interventions as best as they
can, perhaps in their hotel rooms. Apart from periodic country reports
from 148 states parties, they are also required to inquire into individ-
ual communications under the Optional Protocol. Back in their own
countries, where they probably spend the remaining forty-three weeks
between sessions, they are likely to be equally stressed in their regular
employment, whether as judges, law professors or civil servants. There
is clearly a need now to treat membership of at least the Human Rights
Committee and the Committee on Economic, Social and Cultural Rights
as a full-time occupation.

=3

In April 1991, the members of the Human Rights Committee agreed to meet collectively, at
an informal lunch, representatives of NGOs from Hong Kong who wished to present oral
submissions to them prior to the consideration of the United Kingdom report in respect
of Hong Kong. In November 1996, the committee members assembled in the committee
chamber during the lunch break to hear NGO representatives from Hong Kong in a more
orderly manner. In its concluding observations, the committee acknowledged the ‘great
assistance’ which it had received from NGO representatives.

The Committee against Torture receives written submissions from non-governmental or-
ganizations, while the Committee on the Rights of the Child regards non-governmental
organizations as ‘other competent bodies’ (article 45) and accordingly invites them to fur-
nish both written and oral submissions.

©
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Inquiry procedure

One of the human rights instruments, the Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment,
provides for an inquiry procedure. Article 20 empowers the Committee
against Torture to receive information concerning allegations of torture.
If it appears to the committee that the information received is reliable
and contains well-founded indications that torture is being systemati-
cally practised in the territory of a state party, the committee will invite
that state to co-operate in its examination of the information and, to
that end, submit observations with regard to that information. Having
considered such information and any other relevant material available
to it, the committee may decide to designate one or more of its members
to make an urgent confidential inquiry. If it does so, the committee will
invite the state concerned to co-operate with it in the conduct of the in-
quiry. The inquiry may include, with the agreement of the state, a visit
to the territory by the designated members. The findings of the desig-
nated members, together with its own comments or suggestions, will be
transmitted by the committee to the state. All the proceedings relating
to the inquiry will be confidential, but a summary of the results will be
included in the committee’s annual report to the General Assembly.

Inter-State Complaints

Three of the international human rights instruments provide a proce-
dure by which states parties recognize the competence of the monitor-
ing bodies to receive and consider communications from a state party
claiming that another state party is not fulfilling its obligations under
the instrument concerned: the ICCPR (Article 41); the International
Convention on the Elimination of All Forms of Racial Discrimination
(Articles 11, 12 and 13) and the Convention against Torture and Other
Cruel, Inhuman or Degrading Treament or Punishment (Article 21).
This method of supervision presupposes that an individual, who is al-
ready a human rights victim in his own country, is able to persuade a
foreign state to take up his complaint on his behalf. It assumes that a
government will gratuitously come to the aid of foreigners at the risk of
compromising its relations with other governments. There is the addi-
tional greater danger that a government that does so will be exposing
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itself to a retaliatory attack in the same forum. This is, therefore, a very
weak mechanism. It is unlikely that a state will intervene on behalf of an
individual living in another country whose rights have allegedly been

violated by the government of that country unless there is some strong

political motivation for doing so.'°

Individual complaints

Under four international human rights instruments, provision is made
for dealing with individual complaints alleging violations of the provi-
sions of the instruments concerned: the Optional Protocol to the ICCPR;
the Convention against Torture and Other Cruel, Inhuman or Degrad-
ing Treatment or Punishment (Article 22); the International Convention
on the Elimination of All Forms of Racial Discrimination (Article 14);
and the International Convention on the Protection of the Rights of All
Migrant Workers and Members of Their Families (Article 77).

Non-treaty mechanisms
International Court of Justice

The International Court of Justice is the principal judicial organ of
the United Nations.!! Its statute is an integral part of the Charter of
the United Nations and, consequently, all member states of the United

19 In more closely knit Europe, under the ECHR procedures, inter-state complaints have been
lodged. Analysing about eighteen such complaints, Leo Zwaak has divided them into three
groups: (1) complaints relating to situations in which the applicant state had a partic-
ular relation with citizens of the respondent state, who, however, were not nationals of
the applicant state (e.g. a complaint by Greece about the conduct of the United Kingdom
in Cyprus); (2) complaints relating to situations in which the respondent state had al-
legedly violated the rights of nationals of the applicant state (e.g. a complaint by Cyprus
against Turkey following the Turkish invasion of Cyprus); (3) complaints by a state or a
group of states acting on behalf of all the contracting states and alleging a breach of the
Convention by one contracting party (e.g. the complaint by the Scandinavian countries
and the Netherlands against Greece following the 1969 coup d’état of the colonels). See Leo
Zwaak, ‘The Protection of Human Rights and Fundamental Freedoms within the Council of
Europe’ (1988)(2) SIM Newsletter 43—68. See also Scott Leckie, ‘The Inter-State Complaint
Procedure in International Human Rights Law: Hopeful Prospects or Wishful Thinking?’
(1988) 10 Human Rights Quarterly 249-301.

The court consists of fifteen judges, no two of whom may be nationals of the same state.
Judges are elected by the General Assembly and the Security Council, hold office for nine
years, and may be re-elected. A regular election of five judges is held every three years.
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Nations are ipso facto parties to the statute of the court.!? Only states

may be parties in cases before the court, and the jurisdiction of the court
will comprise all cases which the parties refer to it. In addition, states
parties to the statute may at any time declare that they recognize as
compulsory ipso facto and without special agreement, in relation to any
other state accepting the same obligation, the jurisdiction of the court
in all legal disputes concerning: (a) the interpretation of a treaty;
(b) any question of international law; (c) the existence of any fact which,
if established, would constitute a breach of an international obligation;
and (d) the nature or extent of the reparation to be made for the breach
of an international obligation. Some of the contentious issues relating to
human rights which have been referred to the court include the question
of the seizure and holding as hostages of members of the United States
diplomatic and consular staff in Iran, and the question of the continued
existence of the mandate for South West Africa.

The General Assembly or the Security Council may request the court
to give an advisory opinion on any legal question. Other organs of the
United Nations and specialized agencies, which may at any time be so
authorized by the General Assembly, may also request advisory opinions
of the court on legal questions arising within the scope of their activ-
ities.!> Advisory opinions have been requested and obtained on issues
such as the international status of Western Sahara and of South West
Africa, the legal consequences of the continued presence of South Africa
in Namibia, and reservations concerning the Genocide Convention. A
number of human rights instruments contain provisions whereby any
dispute between the contracting states relating to the interpretation, ap-
plication or fulfilment of the instrument may be submitted to the court
at the request of any of the parties to the dispute.'* However, neither
the ICCPR nor the ICESCR specifically provides for adjudication by the
court.

12 1n addition, Switzerland, Liechtenstein and San Marino, who are not members of the United
Nations, have become parties to the statute.

13 Charter of the United Nations, Art. 94. See also Statute of the International Court of Justice,
Arts. 65-8.

4 See, for example, Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment 1984, Art. 30; Convention on the Elimination of All Forms of
Discrimination against Women 1979, Art. 29; International Convention on the Suppression
and Punishment of the Crime of Apartheid 1973, Art. XII; International Convention on the
Elimination of All Forms of Racial Discrimination 1965, Art. 22.
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Security Council

Under the Charter of the United Nations, member states have conferred
on the Security Council primary responsibility for the maintenance of
international peace and security and have agreed that in carrying out
its duties under this responsibility the Security Council acts on their
behalf.!® The Security Council may investigate any dispute, or any situ-
ation which might lead to international friction or give rise to a dispute,
in order to determine whether the continuance of the dispute or situ-
ation is likely to endanger the maintenance of international peace and
security.!® Any member of the United Nations may bring such dispute
to the attention of the Security Council.!” When the Security Council
determines the existence of any threat to the peace, breach of the peace,
or act of aggression, it may make recommendations, or decide what
measures shall be taken to maintain or restore international peace and
security.!® Measures which the Security Council may initially take in-
clude complete or partial interruption of economic relations and of rail,
sea, air, postal, telegraphic, radio, and other means of communication,
and the severance of diplomatic relations.!® If such measures would be,
or prove to be, inadequate, it may take such action by air, sea, or land
forces as may be necessary to maintain or restore international peace
and security. Such action may include demonstrations, blockade, and
other operations by air, sea, or land forces of member states of the United
Nations.?’

The Security Council has dealt with several human rights problems,
including massive and repeated violations in South Africa, Somalia,
Haiti, Yugoslavia and Rwanda; the situation in the occupied Arab ter-
ritories; and instances of hostage-taking and abduction. But the full
weight of its authority was brought to bear only in response to the 1990
invasion and occupation of Kuwait by Iraq, which had more to do with
the violation of traditional norms of international law than with human
rights.

15 Art. 24. The Security Council is composed of fifteen members, including five permanent
members: China, France, the Russian Federation, the United Kingdom and the United States
of America. The ten non-permanent members are elected by the General Assembly for two-
year terms and are not eligible for immediate re-election. Decisions of the Council on all
but procedural matters are made on an affirmative vote of nine members, including the
concurring votes of the permanent members.

10 Art. 34, 7 Art. 35, M Art.39. 19 Art. 4. 20 Art. 42,
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United Nations General Assembly

One of the functions of the United Nations General Assembly is to ini-
tiate studies and make recommendations for the purpose of ‘assisting in
the realization of human rights and fundamental freedoms for all with-
out distinction as to race, sex, language or religion.?! Such matters are
usually referred by the General Assembly to its Third Committee which
deals with social, humanitarian and cultural matters.

The General Assembly has established a number of subsidiary organs
which are concerned with human rights. They include:

(a) The International Law Commission, whose object is the promotion
of the progressive development of international law and its codifi-
cation.?? Among the international human rights instruments it has
prepared are the Genocide Convention, the Refugees Convention,
the Conventions relating to the Status of Stateless Persons and the
Reduction of Statelessness, the Declaration on Territorial Asylum,
and the Statute of the Office of the United Nations High Commis-
sioner for Refugees.

(b) The Office of the United Nations High Commissioner for Refugees,
which provides protection and assistance for refugees and other dis-
placed persons.*

(c) The Special Committee on Decolonization, or the ‘Committee of 24’,
whose principal function is to monitor the implementation of the
Declaration on the Granting of Independence to Colonial Countries
and Peoples.?*

(d) The Special Committee against Apartheid, whose original mandate
was ‘to keep the racial policies of the Government of South Africa
under review when the Assembly is not in session), and was later
requested to ‘constantly review all aspects of the policies of Apartheid

in South Africa and their international repercussions’.?

2

Art. 13. The General Assembly consists of all the member states of the United Nations, and

meets in New York in regular sessions from September to December each year, and in such

special sessions as occasion may require.

UNGA resolution 174 (II) of 21 November 1947. The commission now consists of thirty-

four members elected by the General Assembly on a geographical basis for a five-year term.

23 UNGA resolution 319 (IV) of 3 December 1949. See also UNGA resolution 428 (V) of
14 December 1950; and UNGA resolution 3274 (XXIX) of 10 December 1974.

24 UNGA resolution 1654 (XVI) of 27 November 1961.

25 UNGA resolution 1761 (XVII) of 6 November 1962. The Special Committee consists of

eighteen member states of the United Nations.

22
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(e) The United Nations Council for Namibia, which was established to
administer the Territory of South West Africa until independence.?

(f) The Special Committee to Investigate Israeli Practices Affecting the
Human Rights of the Population of the Occupied Territories.*”

(g) Committee on the Exercise of the Inalienable Rights of the Pales-
tinian People, which was required to consider and recommend to
the General Assembly a programme of implementation designed to
enable the Palestinian people to exercise ‘its inalienable rights in
Palestine’, including the right to self-determination and the right
to return to their homes and property from which they had been

displaced and uprooted.?®

Economic and Social Council

The Economic and Social Council is authorized by the Charter of the
United Nations to ‘make recommendations for the purpose of promoting
respect for, and observance of, human rights and fundamental freedoms
for all’?® In connection with this function, it is also authorized to pre-
pare draft conventions for submission to the General Assembly,*° to call
international conferences,’! and to obtain reports from member states
on the steps taken to give effect to its recommendations and to those of
the General Assembly, and to communicate its observations on these re-
ports to the General Assembly.’> ECOSOC may also furnish information
to the Security Council.”> Acting on the authority of the Charter, one
of the first decisions of ECOSOC was to establish the Commission on
Human Rights and the Commission on the Status of Women. ECOSOC
is a political body which originally comprised eighteen members but
now consists of fifty-four members of the United Nations elected by the
General Assembly.** It normally holds an organizational session and two
regular sessions each year. Human rights items are usually referred to
the first session of its Social Committee on which all fifity-four members
are represented.

26 UNGA resolution 2248 (S-V) of 19 May 1967.

27 UNGA resolution 2443 (XXIII) of 19 December 1968. This committee consists of three
member states: Senegal, Sri Lanka and Yugoslavia, appointed by the President of the United
Nations General Assembly.

28 UNGA resolution 3376 (XXX) of 10 November 1975. The committee consists of twenty
member states, with the Palestine Liberation Organization participating as an observer.

29 Art. 62(2). 30 Art. 62(3). 31 Art. 62(4).

2 Art.64. P Art. 65 * Art.61.
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Commission on Human Rights

The Commission on Human Rights is the principal functional organ
of the United Nations concerned with human rights.*> It meets for six
weeks every year in February/March. It consists of fifty-three mem-
bers — all states — who are elected from time to time by the ECOSOC.
These fifty-three states are elected on a geographical basis and repre-
sent a cross-section of the world in many respects. The commission is
essentially a political body, and its states members include those whose
human rights records range from the good to the dismal. In fact, there
are states that have sought and secured election to the commission, and
have thereafter served on it, without ratifying or acceding to either of the
two principal human rights covenants. Yet, it is this body that drafted
the UDHR, the ICCPR and ICESCR, and all the principal human rights
instruments. Meron attributes its success in this respect to the prac-
tice of many governments of designating as their representatives on the
commission persons possessing special competence in human rights.*®
In addition to representatives of its states members, sessions of the
commission may be attended by representatives of any member state of
the United Nations which is not represented on the commission but is
invited to participate in its deliberations, and by observers from states
members and non-members of the United Nations not represented on
the commission, and from United Nations bodies, specialized agencies,
other inter-governmental organizations concerned with human rights,
national liberation movements, and non-governmental organizations in
consultative status with ECOSOC in categories A or B, all of whom may
make written and oral statements concerning issues on the agenda.

35 The initial terms of reference under which ECOSOC established the commission in 1946
were as follows: “To submit proposals, recommendations and reports regarding: (a) an
international bill of human rights; (b) international declarations or conventions on civil
liberties, the status of women, freedom of information, and similar matters; (c) the protec-
tion of minorities; (d) the prevention of discrimination on grounds of race, sex, language
or religion; and (e) any other matter concerning human rights not covered by items
(a), (b), (c) and (d). The commission was also authorized ‘to call in ad hoc working groups
of non-governmental experts in specialized fields or individual experts, without further
reference to the Council, but with the approval of the President [of ECOSOC] and the
Secretary-General. See ECOSOC resolutions 6(1) of 16 February 1946 and 9(11) of 21 June
1946. Later, the commission was authorized to assist ECOSOC in the co-ordination of ac-
tivities concerning human rights in the United Nations system. See ECOSOC resolution
1979/36 of 10 May 1979.

Theodor Meron, Human Rights Law-Making in the United Nations (Oxford: Clarendon Press,
1986), 276.

36
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Sub-Commission on Prevention of Discrimination and
Protection of Minorities

The sub-commission is the main subsidiary body of the Commission
on Human Rights.”” Established at its first session in 1947, the sub-
commission’s original mandate was:

(a) to undertake studies, particularly in the light of the UDHR, and to
make recommendations to the commission concerning the preven-
tion of discrimination of any kind relating to human rights and fund-
amental freedoms and the protection of racial, national, religious
and linguistic minorities; and

(b) to perform any other functions which may be entrusted to it by the
ECOSOC or the commission.

However, much of its work today is related neither to discrimination
nor to the protection of minorities. Indeed, it has been suggested that
its name be changed to ‘Committee of Experts on Human Rights”.*®

The sub-commission now consists of twenty-six experts elected by the
commission for a four-year term from nominations made by member
states of the United Nations on the following basis: twelve from the Afro-
Asian group of states, six from Western European and other states, five
from Latin-American states, and three from Eastern European states.
The sub-commission meets annually in Geneva in August for a period
of four weeks. In addition to its members, its sessions are attended
by observers from states members and non-members of the United
Nations, and from United Nations bodies, specialized agencies, other
inter-governmental organizations, national liberation movements, and
non-governmental organizations which have consultative status with
ECOSOC, all of whom may make written and oral statements concern-
ing issues on its agenda.

Reporting Procedure

In 1956, on the recommendation of the Commission on Human Rights,
the ECOSOC established a system of periodic reports on human rights.*

37" A Sub-Commission on Freedom of Information and of the Press which was also constituted
at the same time was discontinued in 1952.

38 Meron, Human Rights Law-Making, 275.

39 ECOSOC resolution 624 B (XXII) of 1 August 1956.
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States members of the United Nations and members of specialized
agencies were requested to transmit to the secretary-general, every three
years reports describing developments and the progress achieved dur-
ing the preceding three years in the field of human rights, and measures
taken to safeguard human liberty in their metropolitan areas and in
non-self-governing and trust territories, if any. The reports were to deal
with the rights enumerated in the UDHR and with the right of peoples
to self-determination. In 1965, ECOSOC revised the system of reporting
and called for the submission of information within a continuing three-
year cycle scheduled as follows: (a) in the first year, on civil and political
rights; (b) in the second year, on economic, social and cultural rights;
and (c) in the third year, on freedom of information. From 1957 to 1977,
the periodic reports were initially studied by the sub-commission and
then examined by the commission. No reports were examined thereafter,
and in 1980 the General Assembly decided to terminate this system of
periodic reporting as being an activity that was ‘obsolete, ineffective or
of marginal usefulness’.*

Communications concerning human rights

One of the earliest decisions that the commission was called upon to take
related to the thousands of complaints which the United Nations began
to receive both before and after the proclamation of the UDHR. It was
to be expected that people throughout the world to whom the UDHR
reached out would respond by measuring the treatment accorded to
them by their governments by reference to the standards set out in that
document. At one of its earliest sessions, when it was actually engaged
in drafting the UDHR, the commission decided that it had ‘no power to
take any action in regard to any complaints concerning human rights’.*!
According to Sir Hersch Lauterpacht, there was no legal justification
for that statement. In his view, the commission was not only entitled
to take such action; it was bound by the Charter to take cognizance of
violations of human rights and to initiate such actions upon them as is
not expressly excluded by the Charter. ‘They are under a duty to receive
petitions alleging violations of human rights, to examine them, and,

40 UNGA resolution 35/209 of 17 December 1980. See also Commission resolution 10
(XXXVII) of 13 March 1981.
41 UN document E/CN.4/14/Rev.2 of 6 February 1946.
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on the basis of such examination, to take all requisite action short of
intervention’.*?

Yet, that decision was approved by the ECOSOC which also approved
a complicated procedure for disposing of these complaints without
serious consideration.*’ The secretary-general would compile a con-
fidential list of such communications with a brief indication of the
substance of each, and furnish that confidential list to the commis-
sion, in private meeting, without divulging the identity of the authors.
Similarly, if a communication concerned a state not represented on
the commission, similar information relating to such communication
would be provided to that state. The author of each communication
would be informed that it had been ‘duly noted for consideration in
accordance with the procedure laid down by the United Nations’, but
that the commission had no power to take any action in regard to the
complaint concerning human rights. According to Humphrey, ‘it was
probably the most elaborate wastepaper basket ever invented’. At every
session, the commission ‘went through the farce of clearing the confer-
ence room for a secret meeting which lasted only a few minutes, time
enough for the commission to adopt a resolution taking note of the
list’ 44

The public response to this confession of impotence was summed up
by the secretary-general in a report he made to the commission in 1949 in
which he urged that the policy be reconsidered: ‘This statement, though
technically correct...creates the impression that the United Nations
as an organization. .. has no power to take any action. This irritates the
general public and brings disappointment and disillusionment to thou-
sands of people all over the world who, through the publicity activities of
other organs of the United Nations. .. have been led to believe that one
of the purposes of the United Nations is the achievement of co-operation
in promoting and encouraging of universal respect for human rights and

fundamental freedoms. 4>

42 H. Lauterpacht, International Law and Human Rights (London, Archon Books, 1968 reprint),
230.

43 Resolution 75(V) of the Economic and Social Council, 5 August 1947.

* Humphrey, Human Rights and the United Nations, 28.

45 Report by the Secretary-General on the Present Situation with Regard to Communications
Concerning Human Rights, UN document E/CN.4/165 of 2 May 1949.
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728F Procedure

Despite this and other attempts made to alter the ‘self-denying rule’,
none was successful. When, ten years later, ECOSOC reviewed its policy,
it merely consolidated a number of minor modifications that had been
made through the years. In resolution 728F (XXVIII) of 30 July 1959 it
reaffirmed its approval of the statement that ‘the Commission on Human
Rights recognizes it has no power to take any action in regard to any com-
plaints concerning human rights’, and requested the secretary-general
(a) to compile and distribute to members of the commission a non-
confidential list containing a brief indication of the substance of each
communication; (b) to inform the writers that their communications
will be handled in accordance with this resolution, indicating that the
commission has no power to take any action in regard to any complaint
concerning human rights; (c) to furnish each member state concerned
with a copy of any communication which refers explicitly to that state,
without divulging the identity of the author; and (d) to ask govern-
ments sending replies whether they wish their replies to be presented to
the commission in summary form or in full. ECOSOC also provided that
members of the sub-commission should have, with respect to commu-
nications dealing with discrimination and minorities, the same facilities
as were enjoyed by members of the commission. The purpose of this very
tortuous exercise appeared to be merely to acquaint the members of the
commission and of the sub-commission of current problem areas.

1235 Procedure

The first breakthrough occurred in 1967 following concern repeatedly
expressed by the representatives of newly admitted African and Asian
states over policies of racial discrimination, segregation and apartheid,
as well as the violation of the right to self-determination in several colo-
nial territories. In that year, the commission sought and obtained from
the ECOSOC wider powers in respect of communications. By resolution
1235 (XLII) of 6 June 1967, ECOSOC approved the decision of the com-
mission to give annual consideration to an item entitled ‘Question of
violations of human rights and fundamental freedoms, including poli-
cies of racial discrimination and segregation and of apartheid, in all
countries, with particular reference to colonial and other dependent
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countries and territories’*® and granted the commission and the sub-
commission the authority

(a) to examine information relevant to gross violations of human rights
and fundamental freedoms contained in communications listed by
the secretary-general; and

(b) in appropriate cases, and after careful consideration of the infor-
mation made available to it, to make a thorough study of situations
which reveal a consistent pattern of violations of human rights, and
to report on the results of that study.

This procedure now enables participants at sub-commission and com-
mission sessions, particularly non-governmental organizations, to pub-
licly refer to violations of human rights and to submit evidence of such
violations with a view to activating perhaps a resolution and then ‘a thor-
ough study’. The conduct of a state will be measured by reference to the
standards prescribed in the UDHR.

1503 Procedure

Three years later, following the preparation by the sub-commission of
new procedures for the handling of human rights communications, the
ECOSOC adopted resolution 1503 on 27 May 1970. In that resolution
the ECOSOC:

(1) authorized the sub-commission to appoint a working group of not
more than five of its members, with due regard to geographical
distribution, to meet once a year in private meetings for a pe-
riod not exceeding ten days immediately before the sessions of the
sub-commission to consider all communications, including replies
of governments thereon, received by the secretary-general under
ECOSOC resolution 728F (XXVIII) of 30 July 1959 with a view to
bringing to the attention of the sub-Commission those communi-
cations, together with replies of governments, if any, which appear
to reveal a consistent pattern of gross and reliably attested viola-
tions of human rights and fundamental freedoms within the terms
of reference of the sub-commission;

46 Commission resolution 8 (XXIII).
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(2) requested the sub-commission to consider in private meetings the
communications brought before it in accordance with the decision
of a majority of the members of the working group and any replies of
governments relating thereto and other relevant information, with
a view to determining whether to refer to the commission particular
situations which appear to reveal a consistent pattern of gross and
reliably attested violations of human rights requiring consideration
by the commission;

(3) requested the commission, after it had examined any situation re-
ferred to it by the sub-commission, to determine:

(a) whether it requires a thorough study by the commission and a
report and recommendations thereon to ECOSOC; or

(b) whether it may be a subject of an investigation by an ad hoc
committee to be appointed by the commission which shall be
undertaken only with the express consent of the state concerned
and shall be conducted in constant co-operation with that state
and under conditions determined by agreement with it. In any
event, the investigation may be undertaken only if:

(i) all available means at the national level have been resorted
to and exhausted;

(ii) the situation does not relate to a matter which is being dealt
with under other procedures prescribed in the constituent
instruments of, or conventions adopted by, the United
Nations and the specialized agencies, or in regional con-
ventions, or which the state concerned wishes to submit
to other procedures in accordance with general or special
international agreements to which it is a party.

ECOSOC also decided that all actions envisaged in the implementation
of this resolution by the sub-commission or the commission should
remain confidential until such time as the commission may decide to
make recommendations to it.*’

By resolution 2 (XXIV) of 16 August 1971, the sub-commission estab-
lished the Working Group on Communications as envisaged in ECOSOC
resolution 1503 (XLVIII). In 1974, the commission established the

47 For procedures for dealing with the admissibility of communications, see Sub-Commission
resolution 1 (XXIV) of 13 August 1971.
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Working Group on Situations. What is now popularly described as the
1503 procedure’ comprises the following four stages:

(1) The Working Group on Communications screens the communica-
tions which have been processed by the secretariat during a twelve-
month period ending twelve weeks prior to its meeting. Any re-
sponses received from governments are also taken into account. A
communication may be referred to the sub-commission only if at
least three of the five members of the working group so decide.

(2) The sub-commission considers the communications and govern-
ment replies brought to its attention by the working group and de-
termines which particular situations to refer to the commission for
consideration. In so doing, the sub-commission may also take into
account ‘other relevant information’. The sub-commission usually
takes its decisions by secret ballot. If it is decided to refer a situation
to the commission, the government concerned is informed and in-
vited to submit written observations to be taken into account when
the commission examines the situation.

(3) The Working Group on Situations examines the material and recom-
mends to the commission what course of action to take in respect of
each particular situation. The governments concerned are informed
of the recommendations in order to facilitate their subsequent par-
ticipation in the commission.

(4) In the light of the recommendations placed before it by the Work-
ing Group on Situations, the commission considers the particular
situations referred to it by the sub-commission. At this stage, the
governments concerned are invited to attend the respective closed
meetings of the commission, to address the commission, and to
reply to any oral questions put by its members. The government
representatives have the right to attend and to participate in the en-
tire discussion concerning their country situation and to be present
when the commission decides what course of action to take.

While ECOSOC resolution 1503 (XLVIII) envisaged that the commis-
sion would determine either (a) whether a thorough study is warranted
in respect of a particular situation, or (b) whether a particular situation
should be investigated by an ad hoc committee, the latter procedure has
never been resorted to and a thorough study has been embarked upon
only once: in 1978 the commission appointed a special envoy to carry out
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that task in respect of the human rights situation in Uganda four years
after it began receiving communications, but the exercise was abandoned
immediately thereafter with the fall of the regime of President Idi Amin.
Instead, the commission has devised the following four alternatives in
the application of the 1503 procedure:

(a) to discontinue consideration of the matter, when further considera-
tion or action is not warranted;

(b) to keep the situation under review, in the light of any further in-
formation received from the government concerned and any further
information which may reach the commission under the 1503 pro-
cedure;

(c) to keep the situation under review and to appoint an independent
expert to enter into direct contacts with the government and the peo-
ple of the country concerned and to report back to the commission
at its following session. Alternatively, the commission has requested
the secretary-general to appoint a special representative for the same
purpose;

(d) to discontinue consideration of the matter under the confidential
1503 procedure, in order to take up consideration of the same matter
under the public 1235 procedure.

All meetings of bodies involved in the 1503 procedure are closed. No
publicity is given to the decisions taken by the two working groups.
However, after the commission has concluded its work under the 1503
item each year, the chairman makes a public statement, indicating which
countries have been the subject of discussion. He also indicates which
countries, if any, are no longer under consideration within the
procedure.*®

Although there is now a forum in which, irrespective of treaty obliga-
tions, the United Nations may examine, report on, and make recommen-
dations on the human rights situation in a country, such scrutiny may
commence only if the information available reveals ‘a gross violation of
human rights’, and may thereafter proceed to ‘a thorough study’ only
if the information reveals ‘a consistent pattern of violations of human
rights’. Perhaps even more inhibiting is the fact that states that are clearly

48 For advice on the use of the ‘1503 procedure’, see Amnesty International, A Practical Guide
to the United Nations ‘1503 Procedure’: a Confidential Procedure for Complaints about Alleged
Human Rights Violations (Al Index IOR 30/02/89).
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serious offenders are often able to ‘purchase’ protection by techniques
such as mutual support within the commission, economic or other ma-
terial assistance to fellow member states of the commission, and the
intervention of powerful friends, usually in the form of one or more of
the permanent members of the Security Council. Although the only real
sanction available to the commission is publicity, no country, however
insignificant or powerful, pretends that it does not mind being classified
as a serious violator of human rights. For, within the international
human rights regime, a country so classified is, in many respects, re-
garded as an international outlaw.*’

Special Procedures

Addinganew dimension to the role of the Commission on Human Rights
is the issue-oriented approach to the examination of human rights vio-
lations. Referred to as special procedures, they fall into two categories:
those working groups or individuals mandated to examine and report on
human rights issues on a global basis by theme, i.e. on major phenomena
of human rights violations worldwide; and those required to focus on
human rights situations in specific countries. These procedures, which
owe their origin principally to the authorization contained in paragraph
3 of Commission resolution 9 (II) of 21 June 1946 ‘to call in aid ad hoc
working groups of non-governmental experts in specialized fields or in-
dividual experts’, are not a part of the established international institu-
tional framework for the protection of human rights, but have developed
on an ad hoc basis over the years. For instance, the first of the thematic
mechanisms, the Working Group on Enforced and Involuntary Disap-
pearances, was set up in 1980 in response to the international outcry at
the escalating numbers of missing persons under military dictatorships,
particularly in Chile and Argentina. Similarly, the country-specific in-
quiries began with the appointment in 1967 of the Ad Hoc Working
Group of Experts on Southern Africa to address the multiple problems
of apartheid.>

49 For an account of the obstacles placed in the way of adopting a resolution in the Sub-
Commission relating to the human rights situation in a country, see Nihal Jayawickrama,
‘Human Rights Exception No Longer’, in George Hicks (ed.), The Broken Mirror: China after
Tienanmen (Essex: Longman Press, 1990).

50 Commission resolution 2 (XXIII) of 6 March 1967. The original mandate of the working
group was to investigate charges of torture and ill-treatment of prisoners, detainees and
persons in police custody in South Africa.
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Thematic mandates have been issued to working groups or to indi-
vidual rapporteurs in respect of subjects such as arbitrary detention;
enforced or involuntary disappearances; extrajudicial, summary or ar-
bitrary executions; freedom of opinion and expression; independence
and impartiality of the judiciary, jurors and assessors and the indepen-
dence of lawyers; internally displaced persons; racism, racial discrim-
ination and xenophobia; religious intolerance; sale of children, child
prostitution and child pornography; torture and other cruel, inhuman
or degrading treatment; use of mercenaries as a means of impeding
the exercise of the right of peoples to self-determination; and violence
against women.

Country-oriented mandates have similarly been issued (sometimes
in consequence of resolutions adopted under the 1235 Procedure) in
respect of Afghanistan; Bosnia-Herzegovina and the Federal Republic
of Yugoslavia; Burundi; Republic of Chechnya of the Russian Federa-
tion; Chile; Cuba; Cyprus; Democratic Republic of Congo; East Timor;
El Salvador; Equatorial Guinea; Haiti; Iraq; Islamic Republic of Iran;
Myanmar; Palestinian territories occupied by Israel; Sierra Leone; South-
ern Africa (Ad Hoc Working Group of Experts); and Sudan (Working
Group).

A working group or rapporteur usually investigates information re-
ceived from whatever source by communicating with the relevant gov-
ernments. A visit to a country may be undertaken, but only with the
consent of the government concerned. Alternatively, neighbouring coun-
tries may be visited for meetings with exiles, dissidents and activists.
Perhaps the most far-reaching of the techniques adopted is the ‘urgent-
action procedure’, whereby immediate action is resorted to in respect
of reported disappearances, impending executions, and allegations of
continuing torture.”! However, the special procedures too suffer from
the disability that a political decision is a prerequisite for the com-
mencement of an investigation, and that obstacle has often proved

51 On Special Procedures, see Helena M. Cook, ‘International Human Rights Mechanisms’
(1993) 50 International Commission of Jurists: the Review 31-55; Nigel S. Rodley, ‘“Towards a
More Effective and Integrated System of Human Rights Protection by the United Nations’,
UN document A/CONF.157/PC/60/Add.6 of 1 April 1993; Kurt Hendl, ‘Recent Develop-
ments Concerning United Nations Fact-Finding in the Field of Human Rights’ in Novak,
Steurer and Tretter (eds.), Felix Ermacora Festschrift 1-35; David Weissbrodt, ‘The Three
“Theme” Special Rapporteurs of the UN Commission on Human Rights’ [1986] 80 The
American Journal of International Law 685-99.
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insurmountable in so far as country-oriented mandates are concerned.
Moreover, a working group or rapporteur, working part-time with in-
adequate technical or supporting staff, and unable to visit any country
for the purpose of observation or investigation without the express con-
sent of the government concerned, is seriously inhibited in fulfilling the
relevant mandate.

The role of non-governmental organizations

Non-governmental organizations have made, and continue to make, a
very significant contribution to the formulation, adoption and entry
into force of international human rights instruments, and thereafter to
their implementation. Indeed, without the active intervention of non-
governmental organizations, the development of international human
rights law would still be at a very rudimentary stage. ‘Left to themselves
the individual victims of human rights violations would have few oppor-
tunities either to make laws, or to apply them. That burden has tradition-
ally fallen on others, individually more fortunate than the victims, who
have banded together to give of their time and effort, often unpaid, and
sometimes at the risk of their own liberties, livelihoods, and even their
lives, in order to improve the lot of those who have suffered deprivation,
oppression, and persecution.”>? Article 71 of the United Nations Charter
authorizes the Economic and Social Council to ‘make suitable arrange-
ments for consultation with non-governmental organizations which are
concerned with matters within its competence’. ECOSOC resolution
1296 (XLIV) of 23 May 1968 prescribed certain principles for the estab-
lishment of consultative relations, and was updated by ECOSOC resolu-
tion 1996/31: Consultative Relationship between the United Nations and
Non-Governmental Organizations. In addition to a commitment to sup-
port the spirit, purposes and principles of the Charter, an organization
shall be of ‘recognized standing within the particular field of its compe-
tence’ or of ‘a representative character’; with an ‘established headquar-
ters’, ‘a democratically adopted constitution’, ‘a representative structure’
with ‘appropriate mechanisms of accountability to its members’, and ‘the
basic resources of the organization shall be derived in the main part from

52 paul Sieghart, The International Law of Human Rights (Oxford: Clarendon Press, 1983), 442.
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contributions of the national affiliates or other components or from
individual members’.

Non-governmental organizations that enjoy consultative status with
ECOSOC are divided into three groups. In category I, enjoying general
consultative status, are those NGOs which are concerned with most of
the activities of ECOSOC and its subsidiary bodies and can demonstrate
that they have made substantive and sustained contributions towards
the objectives of the United Nations.>® In category I, enjoying special
consultative status, are those NGOs which have a special competence in
and are concerned specifically with only a few of the fields of activity
covered by ECOSOC and its subsidiary bodies.>* On the Roster are those
NGOs which can make occasional and useful contributions to the work
of ECOSOC or its subsidiary bodies or other United Nations bodies
within their competence.*

Organizations in categories I and II may nominate observers to at-
tend public meetings of ECOSOC, its commissions, sub-commissions
and other subsidiary bodies. They may submit written statements for
circulation or present their views orally at these meetings.

An international human rights regime

A formal regime of human rights law is now in existence regulating the
conduct of states towards individuals subject to their jurisdiction.>® But

3 NGOs in category I include the International Alliance of Women, International Confed-
eration of Free Trade Unions, International Federation of Red Cross and Red Crescent
Societies, Inter-Parliamentary Union, World Confederation of Labour, World Federation
of Trade Unions, and the World Federation of United Nations Associations.
NGOs in category II include Amnesty International, Anti-Slavery International, Arab
Lawyers Union, Baha’i International Community, Commission of the Churches on Interna-
tional Affairs of the World Council of Churches, Human Rights Advocates, Human Rights
Watch, International Alert, International Association of Penal Law, International Commis-
sion of Jurists, International Federation of Human Rights, International Federation of Free
Journalists, International Federation of University Women, International Human Rights
Law Group, International Institute of Humanitarian Law, International League for the
Rights and Liberation of Peoples, International Service for Human Rights, Inuit Circum-
polar Conference, Latin American Federation of Associations of Relatives of Disappeared
Detainees, Law Association for Asia and the Pacific, Oxfam, Pax Christie International, Pax
Romana, and World University Service.
Among the NGOs on the roster are Article 19, International Gay and Lesbian Association,
International PEN, Minority Rights Group, Saami Council, and the World Peace Council.
56 On 1 June 2001, only four member states of the United Nations were not a party to any of the
principal human rights instruments (the two covenants, the regional conventions, or the five

54
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neither the emergence of this law nor the evolution of this regime has
put an end to human rights violations. Human rights treaties, unlike
commercial contracts, rarely enable the beneficiaries to effectively en-
force their performance. As Paul Sieghart explains, in the case of human
rights treaties there are no ‘incentives’ or ‘sanctions’ such as the payment
of the agreed price or the non-delivery of the goods.

If Ruritania and Ecuamba enter into such a treaty, neither of them
is likely to suffer any immediate loss if the other fails to perform it,
nor does either of them usually obtain any benefit from the other’s
performance. Worse, the governments of both these states may feel
that they suffer a loss — at all events, in their powers over their own
subjects — if they do perform. Although it is the governments of states
which enter into these treaties, the trouble is that the beneficiaries
are not those governments but their subjects, who are not themselves
parties to the treaty. It is as if two sets of parents whose children are
about to marry each other were to agree to buy them a house to live in,
and then decided to change their minds and to spend the money on
something else. None of the parents has anything to lose by breaking
the bargain, and the children may have no remedy, because they were
not parties to the agreement.’’

But whether for purely cosmetic reasons or because of a genuine desire to
improve conditions within their territories, an overwhelming majority
of states have ratified or acceded to numerous human rights instruments.
And, as Thomas Buergenthal observes, there is now an international
climate that is increasingly sensitive to the illegality of human rights
violations, less willing to tolerate them, and more responsive to public
and private efforts to prevent them.

When law, whether domestic or international, mirrors the aspirations
of society and captures its imagination, it acquires a moral and political
force whose impact can rarely be predicted and often far exceeds the
wildest expectations of its particular lawmaker. Those who believe that
Realpolitik means only military and political power have not learned
the lesson of history about the force of ideas and the irony of hypocrisy.

conventions relating to racial discrimination, the crime of apartheid, discrimination against
women, torture the rights of the child). They were Brunei Darussalam, Malaysia, Saudi
Arabia and Singapore.

57 Paul Sieghart, The Lawful Rights of Mankind (Oxford: Oxford University Press, 1985), 92-3.
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Many of the countries which have voted in the United Nations for
human rights instruments without any intention of complying with
them gradually find these instruments impose restraints on them and

limit their freedom of action.’®

%8 Thomas Buergenthal, ‘International Human Rights Law and Institutions: Accomplishments
and Prospects’ (1988) 63 Washington Law Review 1-19.






PART II

General principles






Interpretation

A statement of fundamental rights is significantly different from an
ordinary statute in at least two respects. First, its provisions will usually
be derived from the Universal Declaration of Human Rights, the two in-
ternational human rights covenants, or from one of the regional human
rights instruments. Second, its provisions will be entrenched either in
or through the national constitution, and it will therefore enjoy a supe-
rior status in relation to other domestic laws. Accordingly, the principles
of interpretation applicable to such a statement (or Bill of Rights) will
also be significantly different from those that apply to ordinary statutes.

Principles of interpretation

When the legislature chooses to implement a treaty by a statute which
uses the same words as the treaty, it is reasonable to assume that the
legislature intended to import into municipal law provisions having the
same effect as the corresponding provisions in the treaty. A statutory
provision corresponding to a provision in a treaty, which the statute
is enacted to implement, should be construed by municipal courts in
accordance with the meaning to be attributed to the treaty provision in
international law. Indeed, to attribute a different meaning to the statute
from the meaning which international law attributes to the treaty is to
nullify the intention of the legislature and to invalidate the statute in part
or in whole. The method of construction of such a statute is therefore the
method applicable to the construction of the corresponding words in the
treaty.! As the Court of Appeal of Hong Kong observed with reference

! Koorwarta v. Bjelke-Petersen, High Court of Australia (1982) 153 Commonwealth Law Reports
168, at 265. See also Fothergill v. Monarch Airlines Ltd, House of Lords, United Kingdom,
[1980] 2 All ER 696: ‘Faced with an international treaty which has been incorporated into
our law, British courts should now follow broadly the guidelines declared by the Vienna

159



160 GENERAL PRINCIPLES

to the newly enacted Hong Kong Bill of Rights, ‘the glass through which
the interpretation should be viewed is provided by the International
Covenant on Civil and Political Rights (ICCPR) and the International
Covenant on Economic, Social and Cultural Rights (ICESCR). The court
is no longer guided by the ordinary canons of construction of statutes,
nor with the dicta of the common law inherent in the training of judges.
The courts must look at the aims of the ICCPR and the ICESCR and give
full recognition and effect to the statements which commence them.?
From this stems the entirely new jurisprudential approach.’

Treaty provisions

A treaty is required to be interpreted ‘in good faith in accordance with
the ordinary meaning to be given to the terms of the treaty in their
context and in the light of its object and purpose’.* The ‘context’ means
the text, including its preamble and annexes, if any. It also includes any
agreement relating to the treaty made between the parties in connection
with its conclusion, and any agreement made by one or more parties

Convention on the Law of Treaties 1969, per Lord Scarman at 712; R v. Sin Yau-ming, Court
of Appeal of Hong Kong, [1992] 1 HKCLR 127 at 139, per Silke V-P: ‘The court should
therefore assume that it is the intention of the legislation that international treaty obligations
are to be carried out and no effort should be made to evade such an obligation even if it may
seem to be contrary to the effort being made to counter a major social problem.
2 The preambles to both covenants recite that the states parties consider that ‘recognition of
the inherent dignity and of the equal and inalienable rights of all members of the human
family is the foundation of freedom, justice and peace in the world’, and recognize that ‘these
rights derive from the inherent dignity of the human person’, and that ‘in accordance with
the Universal Declaration of Human Rights, the ideal of free human beings enjoying civil
and political freedom and freedom from fear and want can only be achieved if conditions are
created whereby everyone may enjoy his civil and political rights, as well as his economic,
social and cultural rights’. The preambles also recite that ‘the individual, having duties to
other individuals and to the community to which he belongs, is under a responsibility to
strive for the promotion and observance of the rights recognized’ in the covenants.
R v Sin Yau-ming, Court of Appeal of Hong Kong, [1992] 1 HKCLR 127.
Vienna Convention on the Law of Treaties 1969, Art. 31. Account may also be taken, to-
gether with the context, of any subsequent agreement between the parties regarding the
interpretation of the treaty or the application of its provisions; any subsequent practice in
the application of the treaty which establishes the agreement of the parties regarding its
interpretation; and of any relevant rules of international law applicable in the relations be-
tween the parties. For the application of Articles 31 and 32, see Golder v. United Kingdom,
European Commission, 1 June 1973; Svenska Lokmannaforbundet v. Sweden, European Com-
mission, (1974) 1 EHRR 617; East African Asians v. United Kingdom, European Commission,
(1973) 3 EHRR 76. A special meaning may be given to a term if it is established that the
parties so intended.

w
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in connection with its conclusion and accepted by the other parties
as an instrument related to the treaty. The ‘object and purpose’ of a
treaty is usually ascertained by reference to the preamble and to the
circumstances in which it originated.’ The object and purpose of a treaty
for the protection of individual human beings requires that its provisions
be interpreted and applied so as to make its safeguards practical and
effective.

Among the material which a court may have recourse to for the pur-
pose of interpreting a treaty provision are the preparatory work of the
treaty and the circumstances of its conclusion.” A court may also have
regard to any explanatory report published with the text.® But these are
supplementary means of interpretation which may be referred to only in
order to confirm the ordinary meaning of the terms used in their context
or to determine the meaning when the application of the rule of inter-
pretation referred to above leaves the meaning ambiguous or obscure,
or leads to a result which is manifestly absurd or unreasonable.’

A treatyis aliving instrument which must be interpreted in the light of
present-day conditions.!® It must also be interpreted and applied within
the overall framework of the juridical system in force at the time of
the interpretation.!! This principle was applied by the Inter-American

v

For a discussion of the ‘textualist’ and ‘teleologist’ approaches to identifying the object and
purpose of a treaty, see Scott Davidson, The Inter-American Court of Human Rights (England:
Dartmouth Publishing Co Ltd, 1992), 131.

Loizidou v. Turkey, European Court, (1995) 20 EHRR 99.

Vienna Convention on the Law of Treaties 1969, Art. 32. A summary of the different views
expressed by states during the drafting of the ICCPR is contained in M.]. Bossuyt, Guide to
the Travaux Préparatoires of the International Covenant on Civil and Political Rights (Dordrecht:
Martinus Nijhoff, 1987). However, in Re BC Motor Vehicle Act, Supreme Court of Canada,
[1985] 2 SCR 486, Lamer J (interpreting the Canadian Charter of Rights and Freedoms)
cautioned against giving anything but minimal weight to historical materials, such as the
minutes of proceedings and evidence of the special joint committee, which could ‘stunt its
growth’ instead of allowing the newly planted ‘living tree’ to grow and adjust over time.
In Read v. Secretary of State for the Home Department, House of Lords, United Kingdom,
[1989] LRC (Const) 349.

Vienna Convention on the Law of Treaties 1969, Art. 32. See also Lawlessv. Ireland, European
Court, (1961) 1 EHRR 15.

19 Tyrer v. United Kingdom, European Court, (1978) 2 EHRR 1. The court observed that it
could not but be influenced by the developments and commonly accepted standards in the
penal policy of the member states of the Council of Europe.

Legal Consequences for States of the Continuing Presence of South Africa in Namibia (South
West Africa) Notwithstanding Security Council Resolution 276 (1970), Advisory Opinion, IC]J
Reports 1971, 16, at 31.

N o
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Court in determining the legal status of the American Declaration of
the Rights and Duties of Man 1948 (ADRD). The court considered it
appropriate to look to the current inter-American system in the light
of the evolution it had undergone since the adoption of the ADRD,
rather than to examine the normative value and significance which the
instrument was believed to have had in 1948.!2 The interpretation of an
international treaty should also accord with broad principles of general
acceptance and should not be governed by technical rules of municipal
law. Accordingly, the Court of Appeal of New South Wales held that the
expression ‘convicted of a crime’ within the meaning of ICCPR 14(5)
included a person imprisoned for contempt, whether criminal or civil.!?

Constitutional provisions

A constitutional instrument is treated as sui generis, calling for principles
of interpretation of its own suitable to its character, without necessary
acceptance of all the presumptions that are relevant to legislation of pri-
vate law.!* In the Supreme Court of Canada, Dickson CJ explained why:

A statute defines present rights and obligations. It is easily enacted and
as easily repealed. A constitution, by contrast, is drafted with an eye
to the future. .. Once enacted its provisions cannot easily be repealed
or amended. It must, therefore, be capable of growth and develop-
ment over time to meet new social, political and historical realities
often unimagined by its framers. The judiciary is the guardian of the
constitution and must, in interpreting its provisions bear these con-
siderations in mind. Professor Paul Freund expressed this idea aptly
when he admonished the American courts ‘not to read the provisions
of the Constitution like a last will and testament lest it become one’.!>

Other judges have also expressed similar sentiments. In the Supreme

Court of Namibia, Mahomed CJ observed that a constitution, which

12 Interpretation of the American Declaration of the Rights and Duties of Man within the Framework
of Article 64 of the American Convention on Human Rights, Inter-American Court, Advisory
Opinion OC-10/89 of 14 July 1989.

13 Young v. Registrar of the Court of Appeal [No.3] (1993) 32 New South Wales Law Reports 262
(CA); (1994) 20 Commonwealth Law Bulletin 440.

4 Minister of Home Affairs v. Fisher, Privy Council on appeal from the Supreme Court of
Bermuda, [1980] AC 319; Ong Ah Chuan v. Public Prosecutor, Privy Council on appeal from
the Supreme Court of Singapore, [1981] AC 648, per Lord Diplock at 669-70.

15 Hunter v. Southam, Supreme Court of Canada, [1984] 2 SCR 145.
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is an organic instrument, must be interpreted broadly, liberally and
purposively so as to enable it to continue to play ‘a creative and dynamic
role in the expression and the achievement of the ideals and aspirations
of the nation, in the articulation of the values bonding its people, and
in disciplining its government’.'® In the Privy Council, Lord Wilberforce
called for a generous interpretation avoiding what he described as ‘the
austerity of tabulated legislation’.!” In Australia, Dixon CJ reminded
that a constitution ‘should be construed with all the generality which
the words used admit’.!® In Botswana, Aguda JA stressed that the courts
must not allow a constitution to be ‘a lifeless museum piece’ but must
continue to breathe life into it from time to time when opportune to
do so.

The overriding principle must be an adherence to the general picture
presented by the constitution into which each individual provision
must fit in order to maintain in essential details the picture which the
framers could have painted had they been faced with circumstances of
today. To hold otherwise would be to stultify the living constitution
in its growth. It seems to me that a stultification of the constitution
must be prevented if this is possible without doing extreme violence
to the language of the constitution. I conceive it that the primary duty
of the judges is to make the constitution grow and develop in order to
meet the just demands and aspirations of an ever developing society
which is part of the wider and larger human society governed by some
acceptable concepts of human dignity."”

The following are some of the principles that have been applied to the
interpretation and application of constitutional provisions that seek to
protect fundamental rights:

16 Government of the Republic of Namibia v. Cultura 2000, Supreme Court of Namibia, [1993]
3 LRC 175.

Minister of Home Affairs v. Fisher, Privy Council on appeal from the Supreme Court of
Bermuda, [1980] AC 319, at 328-9.

Rv. The Public Vehicle Licensing Appeal Tribunal of the State of Tasmania, ex parte Australian
National Airways Pty Ltd, High Court of Australia, (1964) 113 Commonwealth Law Reports
207, at 225. See also Re President’s Reference of the Constitution of Vanuatu and the Broadcasting
and Television Bill 1992; the Business Licence (Amendment) Bill 1992; and the Land Acquisition
Bill 1992, Supreme Court of Vanuatu, [1993] 1 LRC 141, per d’Imecourt CJ at 159;
Re Minimum Penalties Legislation, Supreme Court of Papua New Guinea, [1984] PNGLR
314, per Bredmeyer J at 334.

19 Dow v. Attorney General, Supreme Court of Botswana, [1992] LRC (Const) 623 at 668.

17
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1. The rules of statutory interpretation ought not to be applied.?
2. The draftsman’s intention is irrelevant.?!

3. A broad, liberal, generous and benevolent construction should be

given, not a narrow, pedantic, literal or technical interpretation.22

A Bill of Rights must be broadly construed in favour of the individual
rather than in favour of the state.?

20 Hindsv. The Queen, Privy Council on appeal from the Court of Appeal of Jamaica (1976) 1
All ER 353, per Lord Diplock at 360. See also C.J. Antieau, Adjudicating Constitutional Issues
(New York: Oceana Publications, Inc., 1985), 50—1, where he cites several judicial dicta and
academic writing supporting this view.

21 Re BC Motor Vehicle, Supreme Court of Canada, [1985] 2 SCR 486, per Lamer J: ‘The

draftsman’s intention is not the key. We must not freeze the Charter in time. Its poten-

tial for growth must be preserved. See also Missouri v. Holland, United States Supreme

Court, 252 US 416 (1920), per Holmes J: ‘“The case before us must be considered in the

light of our whole experience and not merely in that of what was said a hundred years

ago’; Edwardsv. The Attorney General of Canada, Privy Council on appeal from the Supreme

Court of Canada, [1930] AC 124, per Lord Sankey: The constitution is ‘a living tree capa-

ble of growth and expansion within its natural limits’; Theophanous v. Herald and Weekly

Times Ltd, High Court of Australia, [1994] 3 LRC 369, per Deane J: The intention of the

constitution’s framers was irrelevant since a constitution was a living force representing

the will of contemporary Australians. Social changes since 1901 (such as universal adult
franchise, compulsory voting, mass communication, general education and appreciation
of the intrinsic equality of all human beings) enhanced the need for unrestricted access to
political information; State v. Williams, Constitutional Court of South Africa, [1995] 2 LRC

103, per Langa J: The interpretation of the concepts contained in the constitution involves

the making of a value judgment which ‘requires objectively to be articulated and identified,

regard being had to the contemporary norms, aspirations, expectations and sensitivities
of ... people as expressed in its national institutions and its constitution, and further hav-
ing regard to the emerging consensus of values in the civilized international community’

(citing Mahomed AJA in Ex parte Attorney-General of Namibia, Re Corporal Punishment by

Organs of State, Constitutional Court of South Africa, [1992] LRC (Const) 515 at 527).

This principle is discussed in Bertha Wilson, ‘The Making of a Constitution: Approaches

to Judicial Interpretation’, 10 Public Law 370, at 375-8.

Bain Peanut Co v. Pinson, United States Supreme Court, 282 US 499 (1930); Sakal Papers

Ltdv. The Union of India, Supreme Court of India, [1962] 3 SCR 842; Okogiev. The Attorney

General of Lagos State, High Court of Nigeria, [1981] 1 NCLR 218; Nafiu Rabiu v. The State,

Supreme Court of Nigeria, [1981] 2 NCLR 293; Law Society of Upper v. Skapinker, Supreme

Court of Canada, [1984] 1 SCR 357; The State v. Petrus, Court of Appeal of Botswana, [1985]

LRC (Const) 699; Ncube v. The State, Supreme Court of Zimbabwe, [1988] LRC (Const)

442; A Juvenile v. The State, Supreme Court of Zimbabwe, [1989] LRC (Const) 774; R v.

Wong, Supreme Court of Canada, [1990] 3 SCR 36; Dow v. Attorney General of Botswana,

High Court of Botswana, [1992] LRC (Const) 623; Rattigan v. Chief Immigration Officer,

Supreme Court of Zimbabwe, [1994] 1 LRC 343, per Gubbay CJ; S v. Zuma, Constitutional

Court of South Africa, Case No.CCT/5/94, 5 April 1995, per Kentridge J; Sekoati v. President

of the Court Martial, Court of Appeal of Lesotho, [2000] 4 LRC 511.

23 Patel v. Attorney General, Supreme Court of Zambia, (1968) Zambia LR 99 at 116; Com-
missioner of Taxes v. C W (Pvt) Ltd, High Court of Zimbabwe, [1990] LRC (Const) 544.
See Namasivayam v. Gunawardena, Supreme Court of Sri Lanka, [1989] 1 Sri LR 394, per

2!
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A purposive interpretation should be given; i.e. fundamental rights
should be interpreted in accordance with the general purpose of
having rights, namely the protection of individuals and minorities
against an overbearing collectivity.?* The meaning of a right or free-
dom should also be ascertained by an analysis of the purpose of the
guarantee; it should be understood, in other words, in the light of the
interests it is meant to protect. This analysis should be undertaken,
and the purpose of the right or freedom sought by reference to the
language chosen to articulate the specific right or freedom, to the
historical origins of the concept enshrined, and, where applicable, to
the meaning and purpose of the other specific rights and freedoms
with which it is associated within the text of the Bill of Rights.?

. A contextual approach is preferred to an abstract approach; i.e. the

content of a right ought to be determined in the context of the real
life situation brought to the court by the litigant and on the basis of
empirical data rather than on the basis of some abstraction.?®

. A hierarchical approach to rights must be avoided when interpreting

a human rights instrument.?’

. When examining the compatibility of legislation with a Bill of Rights,

it is the effect of the legislation rather than its purpose or intent that

Sharvananda CJ: Where a literal interpretation of the period of limitation will defeat the
petitioner’s right to his constitutional remedy, the one month prescribed for petitioning
the court should be calculated, in the case of a person held in detention, from the time that
he is under no restraint.

Bertha Wilson, ‘The Making of a Constitution: Approaches to Judicial Interpretation’ 10
Public Law 370, at 380-3; Okogie v. The Attorney General of Lagos State, Federal Court of
Appeal, Nigeria, [1981] 2 NCLR 337; Reference re Public Service Employees Relations Act
(Alberta), Supreme Court of Canada, [1987] 1 SCR 313; Elliott v. Commissioner of Police,
Supreme Court of Zimbabwe, [1997] 3 LRC 15; State v. Makwanyane, Constitutional Court
of South Africa, [1995] 1 LRC 269.

R v. Big M Drug Mart Ltd, Supreme Court of Canada, [1986] LRC (Const) 332 at 364.
Edmonton Journal v. Alberta, Supreme Court of Canada, [1989] 2 SCR 1326, per Wilson
J; Reference Re: Public Service Employees Relations Act (Alberta), Supreme Court of Canada,
[1987] 1 SCR 313, at 368, per Dickson CJ. Cf. Reference Re: Public Service Employees Relations
Act (Alberta), Supreme Court of Canada, [1987] 1 SCR 313, at 390, per Le Dain J. See
also Dwarkadas Shrinivas v. The Sholapur Spinning and Weaving Co Ltd, Supreme Court
of India, [1954] SCR 674 AIR 1954 SC 119; 1954 SCJ 175; Sakal Newspapers Ltd v. The
Union of India, Supreme Court of India, [1962] 3 SCR 842; R v. Edwards Books and Art
Ltd, Supreme Court of Canada, [1986] 2 SCR 713; PSAC. v. Canada, Supreme Court of
Canada, [1987] 1 SCR 424; RWDSU. v. Saskatchewan, Supreme Court of Canada, [1987] 1
SCR 460.

Dagenaisv. Canadian Broadcasting Corporation, Supreme Court of Canada, [1994] 3 SCR 835.
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is relevant.?® The purpose of the legislation, however, is the initial test
of constitutional validity, and its effects are to be considered when the
law under review has passed or, at least, has purportedly passed the
purpose test. If the legislation fails the purpose test, there is no need
to consider further its effects, since it has already been demonstrated
to be invalid. Thus, if a law with a valid purpose interferes by its
impact, with rights or freedoms, a litigant could still argue the effects
of the legislation as a means to defeat its applicability and possibly
its validity. In short, the effects test will only be necessary to defeat
legislation with a valid purpose; effects can never be relied upon to
save legislation with an invalid purpose.”

Sources of interpretation

In interpreting the provisions of a Bill of Rights, a court may seek assis-
tance from jurisprudence other than its own.*® It may also have regard
to international human rights norms and practice elsewhere. For exam-
ple, in determining whether whipping constituted a form of inhuman
or degrading punishment, the Supreme Court of Zimbabwe considered:
(a) the current trend of thinking among distinguished jurists and lead-
ing academics; (b) the fact that whipping had already been abolished in
many other countries as being a repugnant penalty; and (c) the progres-
sive move of the courts in countries in which whipping was not suscepti-
ble to constitutional attack, to restrict its imposition to instances where
a serious, cruel, brutal and humiliating crime had been perpetrated.!
The Constitution of South Africa 1991 requires a court interpreting the
fundamental rights provisions to have regard to public international
law applicable to the protection of the entrenched rights and to compa-
rable foreign case law.*® Accordingly, in determining whether juvenile
whipping was unconstitutional, it had reference to legal provisions in
eight other countries and the jurisprudence of several international and
regional tribunals.’?

28 Elliott v. Commissioner of Police, Supreme Court of Zimbabwe, [1997] 3 LRC 15.

2 R v. Big M Drug Mart Ltd, Supreme Court of Canada, [1986] LRC (Const) 332, at 358.

30 A Juvenile v. The State, Supreme Court of Zimbabwe, [1989] LRC (Const) 774.

31 Ncube v. The State, Supreme Court of Zimbabwe, [1988] LRC (Const) 442.

32 Section 35(1). The section also requires a court to ‘promote the values which underlie an
open and democratic society based on freedom and equality’.

33 Statev. Williams, Constitutional Court of South Africa, [1995] 2 LRC 103. Langa J observed
that ‘While our ultimate definition of these concepts must necessarily reflect our own
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The Court of Appeal of Hong Kong has, however, pointed out that
in interpreting those provisions which bear upon questions of ‘reason-
ableness’ or the meaning of expressions such as ‘undue delay’, in relation
to criminal proceedings, foreign experiences, while they might assist to
some extent in the formulation of principle, should not be allowed to
dictate norms which were largely influenced by local cultural, social and
economic factors. As an example, the court added that in determining
whether there was undue delay in criminal proceedings, Hong Kong
should not be compared with Jamaica or Mauritius where long delays
might be readily excusable. The administration in Hong Kong had at its
disposal the means to provide adequate resources to ensure the proper,
efficient and timely disposal of its criminal proceedings.**

The following are usually regarded as aids to the interpretation of
human rights law. In case of ambiguity or doubt, or where an interpre-
tation appears to conflict with the purpose of the Bill of Rights, recourse
to such aids appears to be not only helpful but also necessary:

The travaux préparatoires

The preparatory work of international and regional human rights in-
struments may be profitably invoked where such material is public and
accessible. The preparatory work is particularly relevant when it clearly
and indisputably points to a definite legislative intention. While working
papers of delegates or memoranda submitted by them for consideration
by the conference at which the instrument was drafted may seldom be
helpful, an agreed conference minute of the understanding on the basis
of which the draft of an article was accepted may be of great value.?

The jurisprudence of the Human Rights Committee and of the
Committee on Economic, Social and Cultural Rights

The ‘general comments’ on the scope and content of the articles of the
ICCPR, the ‘views’ expressed on a consideration of individual commu-
nications submitted under the Optional Protocol, and the ‘concluding
observations’ made following the examination of reports submitted by

experience and contemporary circumstances as the South African community, there is no
disputing that valuable insights may be gained from the manner in which the concepts are
dealt with in public international law as well as in foreign case law.

34 Rv. William Hung, Court of Appeal of Hong Kong, (1992) 2 HKPLR 282.

35 Fothergill v. Monarch Airlines Ltd, House of Lords, United Kingdom, [1980] 2 All ER 696.
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states parties may be regarded as the jurisprudence’ of the Human Rights
Committee. With reference to its jurisprudence, the Privy Council has
noted that ‘the findings of the Human Rights Committee are based on
orderly proceedings during which the parties have a proper opportu-
nity to present their cases, and its findings gain their authority from the
standing of its judges and their judicial qualities of impartiality, objec-
tivity and restraint. Its rulings are definitive, final and determinative of
the issue before it’%® The jurisprudence of the Committee on Economic,
Social and Cultural Rights is at present limited to its general comments
and concluding observations.’’

The jurisprudence of regional human rights institutions

Both the European Convention on Human Rights and the American
Convention on Human Rights contain provisions which are similar, if
not identical, to those in the ICCPR. The European Commission of
Human Rights, during its forty-year existence, dealt with over 25,000
applications. Since its creation in 1959, the European Court of Human
Rights has delivered over 400 judgments ‘on the merits’*® Together
these two institutions have helped to create a very substantial jurispru-
dence on the interpretation and application of contemporary human
rights norms. Similarly, the Inter-American Commission of Human

36 Tangiora v. Wellington District Legal Services Committee, Privy Council on appeal from the
Court of Appeal of New Zealand, [2000] 4 LRC 44.

37 For ‘general comments, of the Human Rights Committee, see UN document HRI/
GEN/1/Rev.5, 26 April 2001, pp. 110-74. The ‘views’ are published in Selected Decisions
under the Optional Protocol (Second to Sixteenth Sessions) (New York: United Nations, 1985),
UN document No. CCPR/C/OP/1, Selected Decisions of the Human Rights Committee under
the Optional Protocol (Seventeenth to Thirty-Second Sessions) (New York: United Nations,
1990), and in the Annual Reports of the Human Rights Committee submitted to the
United Nations General Assembly (Official Records of the United Nations Bearing General
Assembly Supplement No. 40 for the Years since 1978). The ‘concluding observations’ are
published in the Annual Reports. The ‘general comments’ and ‘concluding observations’
of the Committee on Economic, Social and Cultural Rights are published in the Official
Records of the Economic and Social Council. See Fok Lai Ying v. Governor-in-Council, Privy
Council on appeal from the Court of Appeal of Hong Kong, [1997] 3 LRC 101: Where a Bill
of Rights incorporates the provisions of the ICCPR, the general comments and views of the
Human Rights Committee are a more direct guide to the interpretation of the Bill of Rights
than judgments of the European Court of Human Rights and decisions and reports of the
European Commission of Human Rights.

For European jurisprudence, see European Human Rights Reports, Decisions & Reports of the
European Commission of Human Rights, Collection of Decisions, and Digest of Strasbourg Case
Law Relating to the European Convention on Human Rights.
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Rights which has its seat in Washington, and the Inter-American Court
which sits in San José, Costa Rica, now interpret, apply and enforce
the American Convention.” In the first twenty years of its existence,
the court adopted 16 advisory opinions and dealt with 35 contentious
cases, while the Commission has, since 1965, processed more than 12,000
cases. The African Commission of Human Rights, which was established
in 1986 under the African Charter on Human and People’s Rights, is
another potential source of useful jurisprudence.

National jurisprudence

A considerable body of national jurisprudence is now available in pub-
lished form. The Commonwealth, for many of whose member states the
British Foreign and Commonwealth Office adapted its standard draft Bill
of Rights — originally prepared for Nigeria in 1959 and modelled on the
European Convention on Human Rights — for nearly four decades, is a
prolific source of case law. Additionally, human rights case law is forth-
coming in increasing measure from countries such as India, Canada,
South Africa and Sri Lanka which have drafted their own Bills of Rights
without adopting the Commonwealth model.*’ Judgments of the United
States Supreme Court, particularly those containing principles relating
to the freedom of expression and the prohibition of retroactive criminal
law, are also a useful aid to the interpretation of contemporary human
rights norms.*! In increasing measure, courts in Western, Central and
Eastern European states are contributing to human rights jurisprudence.
Unfortunately, the full texts of the judgments of these and South and
Central American courts are not freely available in the English language,
although summaries of the former are.*?

3 For American jurisprudence, see the Annual Reports of the Inter-American Court of Human

Rights and of the Inter-American Commission on Human Rights.

Selected judgments from these jurisdictions are now published regularly in Law Reports of
the Commonwealth. Summaries of selected judgments are published in the Commonwealth
Law Bulletin.

See Attorney General of Hong Kong v. Lee Kwong-kut, Court of Appeal of Hong Kong, [1992]
1 HKCLR 127: In interpreting a Bill of Rights based on the ICCPR, the tests identified
in the United States, in applying a Bill of Rights which predates the ICCPR by some 175
years, do not need to be applied rigidly or cumulatively, nor need the results achieved be
regarded as conclusive. They should be treated as providing useful general guidance in a
case of difficulty.

These are now published regularly by the Council of Europe in Bulletin on Constitutional
Case-Law. A few summaries are also published in the Yearbook on the European Convention
on Human Rights.
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The jurisprudence of other international human rights tribunals

The comments and views of monitoring bodies established under other
international human rights instruments may be a useful source for the
interpretation of relevant concepts. Two such bodies are the Committee
against Torture established under the Convention on Torture and other
Cruel, Inhuman or Degrading Treatment or Punishment, and the Com-
mittee on the Elimination of Racial Discrimination established under the
Convention on the Elimination of All Forms of Racial Discrimination.

International human rights instruments

It is appropriate for a court to have reference to the terms of other
international and regional human rights instruments, particularly those
dealing with specific rights in greater detail such as the conventions
relating to discrimination and torture, in interpreting the scope of those
rights in a Bill of Rights.**> Where an instrument has been ratified by a
state, such ratification may be construed as indicating a willingness to
be bound by its provisions.**

International human rights guidelines

There are several codes and guidelines which may help to interpret the
human rights concepts in a Bill of Rights. These include the United
Nations Standard Minimum Rules for the Treatment of Prisoners, and
the Body of Principles for the Protection of All Persons under Any Form
of Detention or Imprisonment. The latter was referred to by the Court
of Appeal of New Zealand to ascertain the basic standards for the pro-
tection of arrested or detained persons, as well as the meaning of ex-
pressions such as ‘detention’ and ‘a detained person’*> Similarly, the
Supreme Court of Zimbabwe referred to the United Nations Standard

43 Lawson v. Housing New Zealand, High Court of New Zealand, [1997] 4 LRC 369.

44 In Longwe v. Intercontinental Hotels, [1993] 4 LRC 221, the High Court of Zambia referred to
the African Charter on Human and People’s Rights and the Convention on the Elimination
of Discrimination against Women in granting relief to a woman who had been refused
entry into a hotel bar on the ground that she was unaccompanied. The court held that the
hotel’s policy of excluding women unaccompanied by men from entering the bar constituted
discrimination on the basis of gender.

45 Police v. Smith, Court of Appeal of New Zealand, [1994] 1 LRC 252.
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Minimum Rules for the Administration of Juvenile Justice 1985 (the
Beijing Rules) in considering whether the imposition of a sentence of
whipping on a juvenile was an inhuman and degrading punishment.*®
The Supreme Court of Canada, in examining the validity of a statu-
tory provision which was challenged on the grounds that it violated the
independence of the judiciary and infringed the fundamental right to
equality before the law, referred, inter alia, to the Code of Minimum
Standards of Judicial Independence formulated by the International Bar
Association (1982); the Universal Declaration of the Independence of
Justice (1983); and the Syracuse Draft Principles on the Independence
of the Judiciary (1981). None of these were binding international in-
struments; nor were they resolutions adopted by governments. Yet, they
were ‘important international documents [which] have fleshed out in
more detail the content of the principle of judicial independence in free
and democratic societies’*” In New Zealand, the Report of the Work-
ing Group on Arbitrary Detention (UN document E/CN/1992/20) was
invoked in support of the proposition that ICCPR 9(1) applied to all
deprivations of liberty, whether in criminal cases or in other cases, such
as, for example, mental illness, vagrancy, drug addiction, educational
purposes and immigration controls.*?

The writings of jurists

The writings of jurists (la doctrine) are widely regarded as an admissible
aid.*® The eminence, the experience, and the reputation of a jurist will,
of course, be of importance in determining whether, and if so, to what
extent, the court should rely on his opinion.

The spirit of the constitution

In an advisory opinion, the Inter-American Court invoked the ‘spirit’ of
the American Convention on Human Rights in requiring that laws re-
stricting rights and freedoms conform to the twin principles of legality

46 A Juvenile v. The State, Supreme Court of Zimbabwe, [1989] LRC (Const) 774.

47 The Queen v. Beauregard, Supreme Court of Canada, [1987] LRC (Const) 180, per Dickson
CJ.

48 Ppolice v. Smith, Court of Appeal of New Zealand, [1994] 1 LRC 252.

49 Fothergill v. Monarch Airlines Ltd, House of Lords, United Kingdom, [1980] 2 All ER 696.
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and legitimacy.® The Supreme Court of Papua New Guinea has also
claimed that when interpreting a constitutional provision ‘it is an es-
sential prerequisite for the judicial mind to be enlightened by the spirit of
the constitution itself’. In the context of the constitution of that country,
that enlightenment came from ‘developing a thorough understanding
of the National Goals and Directive Principles, by taking an overview
which will place the particular provision in the context of the total leg-
islative scheme of which it forms a part, and by seeking to understand
the intention of the founding fathers as they expressed it on behalf of the
people, when enacting the constitution and subsequent amendments’.
The judicial mind must first be enlightened by the ‘spirit of the consti-
tution’, and then the actual words must be examined from the viewpoint
of that enlightened mind.”!

Conclusion

In the final analysis, whether a Bill of Rights will be given an interpreta-
tion that fulfils the purpose of the guarantees contained in it and secures
for the individual the full benefit of its protection is very much a matter
of judicial attitudes. In the High Court of Tanzania, in dealing with a
habeas corpus application made by a person held under the Deportation
Ordinance, Mwalusanya J responded to the argument that the question
before him was reserved for the executive alone to decide, thereby illus-
trating the challenge that must face every judge called upon to interpret
and apply a constitutionally guaranteed fundamental right:

Is the matter of the legality of the detention of the citizen in this case a
matter exclusively for the executive to decide, it being a political ques-
tion? There are two schools of thought as to whether there is a political
doctrine as such. The first school of thought, the ‘judicial abstainers,
root the political question in what seems to be a rather vague con-
cept of judicial ‘prudence’, whereby the courts enter into a calculation

0 The Word ‘Laws’ in Article 30 of the American Convention on Human Rights, Inter-American
Court, Advisory Opinion OC-6/86 of 9 May 1986, para 32.

51 Reference by Simbu Provincial Executive, Supreme Court of Papua New Guinea, [1987]
PNGLR 151, at 174, per Barnett J. See also Special Reference No.2 of 1992 by the Public Pros-
ecutor Pursuant to Section 19 of the Constitution [Re Leadership Tribunals], Supreme Court
of Papua New Guinea, [1993] 2 LRC 114; NTN Pty Ltd & NBN Ltd v. The State, Supreme
Court of Papua New Guinea, [1988] LRC (Const) 333, at 345, per Kapi DCJ.
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concerning the political wisdom of intervention in a sensitive area. This
school stands for a ‘hands-off’ policy on matters which are political in
character. They advise that the court should sedulously avoid meeting
contentious issues but should sit in resplendent dignity, aloof from the
perpetual tussle between liberty and authority . . . However, for my part
I subscribe to the other school of thought of ‘judicial activists’ which
holds that anyone whose life, liberty or property has been threatened
or impaired by any branch of the government has a justiciable contro-
versy and could properly repair to a judicial tribunal for vindication
of his rights. Thus this school defines political questions principally
in terms of the separation of powers as set out in the constitution and
turns to the constitution itself for the answer to the question when the
courts should stay their ‘hands-off’>?

52 Chamchua Marwa v. OIC Musoma Prison, 1988, cited in Issa G. Shivji, ‘Contradictory Devel-
opments in the Teaching and Practice of Human Rights Law in Tanzania’ [1991] 35 Journal
of African Law 116, at 122-3.



Non-discrimination

Non-discrimination constitutes a basic and general principle relating to
the protection of human rights. Sieghart explains why:

The primary characteristic which distinguishes ‘human’ rights from
other rights is their universality: according to the classical theory, they
are said to ‘inhere’ in every human being by virtue of his humanity
alone. It must necessarily follow that no particular feature or char-
acteristic attaching to any individual, and which distinguishes him
from others, can affect his entitlement to his human rights, whether
in degree or in kind, except where the instruments specifically provide
for this for a clear and cogent reason — for example, in restricting the
right to vote to adults, or in requiring special protection for women
and children.!

Every instrument, whether international or regional, requires the state
to respect and ensure to all persons within its territory and subject to
its jurisdiction the guaranteed rights without distinction of any kind,
such as race, colour, sex, language, religion, political or other opinion,
national or social origin, property, birth or other status.? Even when a

1 paul Sieghart, The International Law of Human Rights (Oxford: Clarendon Press, 1983), 75.

2 International Covenant on Civil and Political Rights (ICCPR), Article 2(1): ‘Each State Party
to the present Covenant undertakes to respect and to ensure to all individuals within its
territory and subject to its jurisdiction the rights recognized in the present Covenant, with-
out distinction of any kind, such as race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status’; International Covenant
on Economic, Social and Cultural Rights (ICESCR), Article 2(2): ‘The States Parties to the
present Covenant undertake to guarantee that the rights enunciated in the present Covenant
will be exercised without discrimination of any kind as to race, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth or other status’; European
Convention on Human Rights (ECHR), Article 14: “The enjoyment of the rights and freedoms
set forth in this Convention shall be secured without discrimination on any ground such
as sex, race, colour, language, religion, political or other opinion, national or social origin,
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state is allowed to take measures derogating from its obligations under
a human rights treaty in time of public emergency, such measures may
not involve discrimination solely on the ground of race, colour, sex,
language, religion or social origin.’

ICCPR 2, ICESCR 2, ECHR 14, ACHR 1 and AfCHPR 2, which pro-
hibit discrimination in the enjoyment of guaranteed rights, have no
independent existence; they relate solely to the rights recognized in the
respective instruments.* They are designed to safeguard individuals, or
groups of individuals, placed in comparable situations, from discrimi-
nation in the enjoyment of those rights. Therefore, a measure which in
itself is in conformity with the requirements of a substantive provision
in an instrument may nevertheless infringe that instrument when read
in conjunction with one of the above articles for the reason that it is of
a discriminatory nature. It is as though these articles formed an inte-
gral part of each of the substantive provisions of the instrument.’ For
example, the application of ECHR 14 does not presuppose the breach
of one or more of the substantive provisions of that instrument, and to
that extent it is autonomous. For ECHR 14 to be applicable it suffices
that the facts of a case fall within the ambit of a substantive provision
of the convention.®

association with a national minority, property, birth or other status’; American Convention
on Human Rights (ACHR), Article 1(1): “The States Parties to this Convention undertake to
respect the rights and freedoms recognized herein and to ensure to all persons subject to their
jurisdiction the free and full exercise of those rights and freedoms, without any discrimina-
tion for reasons of race, colour, sex, language, religion, political or other opinion, national
or social origin, economic status, birth, or any other social condition’; African Charter on
Human and Peoples’ Rights (AfCHPR), Article 2: ‘Every individual shall be entitled to the
enjoyment of the rights and freedoms recognized and guaranteed in the present Charter
without distinction of any kind such as race, ethnic group, colour, sex, language, religion,
political or any other opinion, national and social origin, fortune, birth or other status.
* ICCPR 4(1), ACHR 27(1).
These provisions must be distinguished from the substantive right to equality before the law
and the equal protection of the law (e.g. ICCPR 26).
See generally Case Relating to Certain Aspects of the Laws on the Use of Languages in Education
in Belgium (Belgian Linguistic Case (No.2)), European Court, (1968) 1 EHRR 252.
Thilimmenos v. Greece, European Court, (2000) 31 EHRR 411. A Jehovah’s Witness who
had been found guilty of insubordination for refusing to enlist in the army for religious
reasons, complained that the law excluding persons convicted of a felony from appoint-
ment to a chartered accountant’s post did not distinguish between persons convicted as
a result of their religious beliefs and persons convicted on other grounds, thereby violat-
ing his right to freedom of religion and his right not to be subjected to discrimination in

S
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Discrimination’

None of the human rights instruments defines the term ‘discrimination’
nor indicates what constitutes discrimination. However, the Interna-
tional Convention on the Elimination of All Forms of Racial Discrim-
ination provides that the term ‘racial discrimination’ shall mean any
distinction, exclusion, restriction or preference which is based on any
ground such as race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status, and
which has the purpose or effect of nullifying or impairing the recog-
nition, enjoyment or exercise by all persons, on an equal footing, of
human rights and fundamental freedoms in the political, economic, so-
cial, cultural or any other field of public life (Article 1). Similarly, the
Convention on the Elimination of All Forms of Discrimination against
Women provides that ‘discrimination against women’ shall mean ‘any
distinction, exclusion or restriction made on the basis of sex which has
the effect or purpose of impairing or nullifying the recognition, enjoy-
ment or exercise by women, irrespective of their marital status, on a
basis of equality of men and women, of human rights and fundamental
freedoms in the political, economic, social, cultural, civil or any other
field’ (Article 1).

While these conventions address specific grounds of discrimination,
the Human Rights Committee has noted that the term ‘discrimination’
as used in the ICCPR should be understood to imply any distinction,
exclusion, restriction or preference which is based on any ground such as
race, colour, sex, language, religion, political or other opinion, national
or social origin, property, birth or other status, and which has the pur-
pose or effect of nullifying or impairing the recognition, enjoyment or
exercise by all persons, on an equal footing, of all rights and freedoms.?
In referring to the ‘purpose’ or ‘effect’ of a difference in treatment, the

that respect. The court accepted that the ‘set of facts’ complained of fell within the ambit
of ECHR 9.

In ICCPR 2, the word ‘distinction’ is used instead of ‘discrimination’ which is used in ICCPR
26 and which was preferred when the corresponding provision in the ICESCR was being
drafted. There is probably no substantial difference in meaning between the two expressions.
For a discussion of the debate on the relative merits of the two words, see B.G. Ramcharan,
‘Equality and Non-Discrimination’ in Louis Henkin (ed.), The International Bill of Rights
(New York: Columbia University Press, 1981), 246, at 258-9.

Human Rights Committee, General Comment 18 (1989).

~
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committee encompassed in its definition both direct and indirect dis-
crimination. The former involves treating one person less favourably
than another on prohibited grounds and in comparable circumstances.
The latter arises when a practice, rule, requirement or condition is neu-
tral on its face but has a disproportionate effect on particular groups
without any objective justification.” The right not to be discriminated
against in the enjoyment of the guaranteed rights is also violated when
a state, without an objective and reasonable justification, fails to treat
differently persons whose situations are different.!

Not every difference in treatment is prohibited, but only a distinction
that has no objective and reasonable justification.!! The existence of
such a justification must be assessed in relation to the aim and effects
of the measure under consideration. A difference of treatment in the
exercise of a right must not only pursue a legitimate aim; there must
also be a reasonable relationship of proportionality between the means
employed and the aim sought to be realized.'? According to the Supreme
Court of India, in order to pass the test of permissible classification
two conditions must be fulfilled, namely, (a) the classification must be

9 See Yick Wo v. Hopkins, United States Supreme Court 118 US 356 (1886): A San Francisco
law which prohibited the carrying on of a laundry business within the limits of the city
without having first obtained the consent of the Board of Supervisors unless it was located
in a building constructed of brick or stone was held to be discriminatory. Of 320 laundries
in San Francisco, about 310 were constructed of wood, and about 240 of the 320 were owned
and operated by persons of Chinese origin. The petitioner and about 200 other Chinese
applied to the Board of Supervisors to continue their clothes-washing business in wooden
buildings which they had been occupying for many years, but in all the cases licences were
refused, whereas not a single one of the petitions presented by 80 persons who were non-
Chinese had been refused. As the court observed, the law had been administered ‘with an evil
eye and an unequal hand’; Dothard v. Rawlinson, United States Supreme Court 433 US 321
(1977): A state statute which specified minimum height and weight requirements of five feet,
two inches, and 120 pounds for employment as a state prison guard, constituted unlawful
sex discrimination since it excluded over 41 per cent of the nation’s female population
while excluding less than one per cent of the male population. No evidence was presented
to correlate the statutory requirements with the amount of strength thought to be essential
for the job; Decision of the Constitutional Court of Italy, No.163, 15 April 1993, (1993) 2
Bulletin on Constitutional Case-Law 29: A rule which laid down a strict minimum height for
men as well as for women as one of the conditions for appointment to senior fire brigade
officer level was a source of indirect discrimination because of the statistically established
height difference between men and women.

10 Thilimmenos v. Greece, European Court, (2000) 31 EHRR 411.

' Broeksv. Netherlands, Human Rights Committee, Communication No.172/1984, HRC 1987
Report, Annex VIIL.B.

12° Belgian Linguistic Case (No.2), European Court, (1968) 1 EHRR 252.
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founded on an intelligible differentia which distinguishes persons or
things that are grouped together from others left out of the group; and
(b) the differentia must have a rational relation to the object sought to
be achieved by the statute in question. The Inter-American Court has
described the position thus: ‘No discrimination exists if the difference in
treatment has a legitimate purpose and if it does not lead to situations
which are contrary to justice, to reason or to the nature of things. It
follows that there would be no discrimination in differences in treatment
of individuals by a state when the classifications selected are based on
substantial factual differences and there exists a reasonable relationship
of proportionality between these differences and the aims of the legal
rule under review. These aims may not be unjust or unreasonable, that
is, they may not be arbitrary, capricious, despotic or in conflict with the
essential oneness and dignity of humankind.’!?

There is no requirement of literal equality in the sense of unrelent-
ing identical treatment always.'* Such rigidity will subvert rather than
promote true even-handedness. In certain circumstances, a departure
from literal equality will be a legitimate course and, indeed, the only
legitimate course. But the starting point is identical treatment, and any
departure therefrom must be justified. To justify such a departure, it
must be shown: first, that sensible and fair-minded people would recog-
nize a genuine need for some difference of treatment; second, that the
difference embodied in the particular departure selected to meet that

13 Proposed Amendments to the Naturalization Provision of the Political Constitution of Costa Rica,
Inter-American Court, Advisory Opinion OC-4/84, 19 January 1984, para 57. Examining
the proposed nationality law of Costa Rica, the court noted that a less stringent residence
requirement for persons of Central American, Ibero-American or Spanish descent than for
persons of other nationalities was justifiable since, viewed objectively, the former shared
much closer historical, cultural and spiritual bonds with the people of Costa Rica than the
latter. The existence of these bonds permitted the assumption that these persons would more
easily and more rapidly assimilate within the community and identify more readily with
the traditional beliefs, values and institutions of Costa Rica. On the other hand, a provision
that gave women, but not men, who married Costa Ricans a special status for purposes
of naturalization was, in the view of the Court, based on traditional notions of paternal
authority and conjugal inequality which were no longer valid, and could not therefore be
justified.

The enjoyment of rights and freedoms on an equal footing does not mean identical treatment
in every instance. In this connection, the provisions of the ICCPR are explicit. For example,
ICCPR 6(2) prohibits the death sentence from being imposed on persons below eighteen
years of age, and prohibits that sentence from being carried out on pregnant women; ICCPR
10(3) requires the segregation of juvenile offenders from adults; and ICCPR 25 guarantees
certain political rights, differentiating on grounds of citizenship.
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need is itself rational; and third, that such departure is proportionate
to such need.!” Mere administrative inconvenience or the possibility
of abuse cannot be invoked to justify unequal treatment. Accordingly,
the Human Rights Committee rejected the submission of the French
government that the different treatment, in respect of pension entitle-
ments, of retired African soldiers who had served in the French army but
were now living in Africa, was due to the difficulty in establishing their
identity and family situations, and the differences in the economic,
financial and social conditions prevailing in France and in its former
colonies.!®

Affirmative action

It was expressly emphasized when ICCPR 2 was being drafted that
‘special measures’ for the advancement of any socially or educationally
backward section of society should not be construed as a ‘distinction’.
It was agreed that that interpretation, to which there was no objection,
should be specially mentioned in the report.!” Such measures may be
necessary in order to diminish or eliminate conditions which cause or
help to perpetuate discrimination. For example, in a state where the
general conditions of a certain part of the population prevent or impair
their enjoyment of human rights, the state may take specific action to
correct those conditions. Such action may involve granting for a time to
the part of the population concerned certain preferential treatment in
specific matters as compared with the rest of the population. However,
as long as such affirmative action is needed to correct discrimination in
fact, the differentiation is considered to be legitimate.!®

15 Rv. Man Wai Keung (No.2), Court of Appeal of Hong Kong, [1992] 2 HKCLR 207, at 217,

per Bokhary JA.

Gueye v. France, Human Rights Committee, Communication No.196/1985, HRC 1989

Report, Annex X.B.

UN document A/5655, s. 20. See also Human Rights Committee, General Comment 18

(1989).

18 Human Rights Committee, General Comment 18 (1989). See Decision of the Constitutional
Court of Spain, Case No. 269/1994, 3 October 1994, (1994) 3 Bulletin on Constitutional
Case-Law 282: Reserving a percentage of places in the public service for physically disabled
persons is in line with the current general trend to promote the substantial equality of
disadvantaged persons. On affirmative action in the United States, see Plessy v. Ferguson,
United States Supreme Court 163 US 537 (1896); Korematsu v. United States, United States
Supreme Court 323 US 214 (1944); Brown v. Board of Education, United States Supreme

17
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of any kind

The use of the expression ‘of any kind such as’ or ‘of any kind as to’
means that the prohibition of discrimination is open-ended as regards
the grounds of distinction. Every distinction of any kind could be relied
upon to invoke the prohibition. Interpreting similar language in the cor-
responding provision in the ECHR, the European Court has observed
that ‘there is no call to determine on what ground this difference was
based’, since the list of grounds appearing in the article is not exhaus-
tive.!? Accordingly, the European institutions have entertained and ex-
amined alleged discrimination between: broadcasting organizations and
publishers of newspapers and foreign magazines;?° striking employees
and their non-striking colleagues;?! small trade unions and large trade
union federations;** male and female homosexuals, and between het-
erosexuals and homosexuals;** journalists and parliamentarians;** the

legal profession and other professions;* processions of a religious, edu-

cational, festive or ceremonial character and other public processions;*

Court 374 US 483 (1954); DeFunis v. Odegaard, United States Supreme Court 416 US 312
(1973); Regents of the University of California v. Bakke, United States Supreme Court 438
US 265 (1978); Steelworkers v. Weber, United States Supreme Court 443 US 193 (1979);
Fullilove v. Klutznick, United States Supreme Court 448 US 149 (1980); Sheet Metal Workers
v. Equal Employment Opportunity Commission, United States Supreme Court 478 US 421
(1986); United Statesv. Paradise, United States Supreme Court 480 US 149 (1987); Johnson v.
Santa Clara County, United States Supreme Court 480 US 1442 (1987); Firefighters v. Stotts,
United States Supreme Court 476 US 561 (1984); Wygant v. Jackson Board of Education,
United States Supreme Court 476 US 267 (1986); City of Richmond v. Croson, United States
Supreme Court, 488 US 469 (1989); Adarand Constructors v. Rena, United States Supreme
Court 115 St. Ct. 2097.

19 Rasmussen v. Denmark, European Court, (1984) 7 EHRR 371.

20 De Geillustreerde Pers N.V. v. Netherlands, European Commission, (1976) Decisions and

Reports 5.

Schmidt and Dahlstrom v. Sweden, European Court, (1976) 1 EHRR 632.

22 Swedish Engine Drivers’ Union v. Sweden, European Court, (1976) 1 EHRR 617. See also
Association A v. Germany, European Commission, Application 9792/82, (1983) 34 Decisions
& Reports 173.

23 X v. United Kingdom, European Commission, Application No.7215/75, 12 October 1978.
See also Dudgeon v. United Kingdom, European Commission, (1980) 3 EHRR 40; Egan v.
Canada, Supreme Court of Canada, [1995] 2 SCR 513.

24 The Sunday Timesv. United Kingdom, European Court, (1979) 2 EHRR 245.

25 Van Der Mussele v. Belgium, European Court, (1983) 6 EHRR 163. See also X v. Germany,

European Commission, Application 8410/78, (1979) 18 Decisions ¢ Reports 216 (notaries

and other professions).

Christians against Racism and Fascism v. United Kingdom, European Commission, (1980) 21

Decisions & Reports 138.

2
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juveniles and adults;?” Commonwealth citizens and aliens;*® persons at
2% and
a government tenant and a private tenant renting from a private land-
lord.?° In India, it has been held to be reasonable to distinguish between

dangerous prisoners and ordinary prisoners, or between ‘under trials’

liberty and persons imprisoned after their respective convictions;

and convicts.*! In Belgium, lawyers and doctors have been distinguished
from persons belonging to other professions.?

such as race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status.

These concepts, which are referred to in the instruments, are examined
in the chapter dealing with the right to equality.

27 Xv. Switzerland, European Commission, Application 8500/79, (1979) 18 Decisions ¢ Reports

238.

X v. United Kingdom, European Commission, Application 9088/80, (1982) 28 Decisions ¢

Reports 160.

Morris v. United Kingdom, European Commission, (1984) 35 Decisions ¢ Reports 117.

Larkos v. Cyprus, European Court, (1999) 30 EHRR 597.

Sobrajv. Superintendent, Central Jail, Tihar, New Delhi, Supreme Court of India, [1978] AIR

SC 1514.

32 Decision of the Court of Arbitration of Belgium, 27 March 1996, (1996) 1 Bulletin on Consti-
tutional Case-Law 13. The Belgian law, while prohibiting the practice of telephone tapping,
authorized a judge to order surveillance measures when it was necessary to do so. How-
ever, the law prohibited such measures from being ordered in respect of premises used for
professional purposes or of the residence or means of communication or telecommunica-
tions of a lawyer or doctor, unless such persons were themselves under suspicion of having
committed an offence. A chartered accountant argued that the law discriminated between
doctors and lawyers on the one hand and those who practised other professions and were
also subject to the duty of professional confidentiality, like chartered accountants, on the
other hand. The court upheld the distinction on the ground that the former have frequent
contacts with suspects, they maintained a relationship of trust with their clients which it
was vital to protect, and they were responsible to bodies established by law which ensured
that professional ethics are observed.
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Limitations

Since an individual lives in society with other individuals, the exercise
by him of his rights must necessarily be regulated, and restricted to the
extent necessary, to enable others to exercise their rights. The permis-
sible restrictions on the exercise of rights must be distinguished from
the power of the state to derogate from some of its obligations in time of
public emergency. While a restriction prescribed by law may remain in
force indefinitely, derogation is essentially a temporary measure limited
to the period of ‘the public emergency threatening the life of the nation’

Rights which are expressed in absolute terms

Certain rights are expressed in all the instruments in absolute terms.
Their exercise may not be restricted on any grounds whatsoever. These
rights, which seek primarily to protect the integrity of the human person,
are:

(a) freedom from torture (International Covenant on Civil and Political
Rights (ICCPR), Article 7, European Convention for the Protection
of Human Rights and Fundamental Freedoms (ECHR), Article 3,
American Convention on Human Rights (ACHR), Article 5);

(b) freedom from slavery and servitude (ICCPR 8, ECHR 4, ACHR 6);

(c) right of prisoners to be treated with humanity (ICCPR 10);

(d) freedom from imprisonment for inability to fulfil a contractual
obligation (ICCPR 11);

(e) right to a fair trial by a competent, independent and impartial
tribunal established by law (ICCPR 14, ECHR 6, ACHR 8);

(f) right not to be subjected to the application of retroactive criminal
law (ICCPR 15, ECHR 7, ACHR 9);

(g) right to legal personality (ICCPR 16);
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(h) freedom to have or to adopt a religion or belief of one’s choice
(ICCPR 18, ECHR 9, ACHR 12);

(i) right to marry and to found a family, and the right to equality of
rights and responsibilities of spouses (ICCPR 23, ECHR 12);

(j) right of a child to a nationality (ICCPR 24, ACHR 20);

(k) right to equality before the law, the equal protection of the law,
and to freedom from discrimination on the ground of race, colour,
sex, language, religion, political or other opinion, national or social
origin, property, birth or other status (ICCPR 26);

(I) right of ethnic, religious, or linguistic minorities to enjoy their own
culture, to profess and practise their own religion, and to use their
own language (ICCPR 26).

Rights which are restrictively defined

A fewrights are restrictively defined through the introduction of qualify-
ing terms such as ‘arbitrarily’ and ‘unreasonable’, thereby limiting their
content through definition rather than by subsequent legislative action.
For instance, ‘No one shall be arbitrarily deprived of his life’ (ICCPR
6, ACHR 4); ‘No one shall be subjected to arbitrary arrest or detention’
(ICCPR 9, ACHR 7); ‘No one shall be arbitrarily deprived of his right
to enter his own country’ (ICCPR 12); ‘No one shall be subjected to
arbitrary or unlawful interference with his privacy, family, home or cor-
respondence’ (ICCPR 17, ACHR 11); and ‘Every citizen shall have the
right and opportunity ... without unreasonable restrictions, to take part
in the conduct of public affairs...” (ICCPR 25).

Rights the exercise of which may be restricted

The exercise of the rights referred to in ICCPR 12 (freedom of move-
ment), 14 (public trial), 18 (freedom of religion), 19 (freedom of expres-
sion), 21 (right of peaceful assembly) and 22 (freedom of association),
and the corresponding rights in ECHR and ACHR, and in International
Covenant on Economic, Social and Cultural Rights (ICESCR) 8 (right to
form trade unions), may be restricted, but any such restriction must cu-
mulatively meet the following conditions: it must be provided for by law;
it must address one of the aims or interests enumerated in the relevant
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article; and it must be necessary to achieve the legitimate purpose.! The
fact that ICCPR, ECHR and ACHR do not contain a general limita-
tion clause similar to Universal Declaration on Human Rights (UDHR)
29(2)? or ICESCR 4,®> means that limitations under those instruments
are permitted only where a specific limitation clause is provided, and
only to the extent so permitted.*

The limitation clauses attached to each of these rights in the ICCPR
were drafted, revised and adopted by the Commission on Human Rights
and the Third Committee at different times. Consequently, discrepancies
occur. For example, in ICCPR 18 alone ‘public order’ is not qualified by
the term ordre public; and the words ‘in a democratic society’ qualify the
principle of necessity in respect of the freedoms of assembly and of asso-
ciation, but not in respect of the freedoms of expression or of movement.
It could not have been intended that only some and not the other rights
were to be exercised in the context of a ‘democratic society’. This appar-
ent variance in terminology appears, therefore, to be of no significance.

Restrictions

A limitation clause is clearly an exception to the general rule. The
general rule is the protection of the right; the exception is its restriction.
The restriction — interpreted in the light of the general rule — may not
be applied to completely suppress the right. For example, an expres-
sion of an opinion or its dissemination may only be restricted in so far
as it is necessary for preserving the values sought to be protected by
the limitation clause. The grounds permitting such restrictions are ex-
haustively enumerated in that clause.” The power to impose restrictions
on fundamental rights is essentially a power to ‘regulate’ the exercise of

—

Ballantyne Davidson and Mclntyre v. Canada, Human Rights Committee, Communication
Nos.359/1989 and 385/1989, 31 March 1993.

‘In the exercise of his rights and freedoms, everyone shall be subject only to such limitations
as are determined by law solely for the purpose of securing due recognition and respect for
the rights and freedoms of others and of meeting the just requirements of morality, public
order and the general welfare in a democratic society’

[N}

w

“The state may subject such rights only to such limitations as are determined by law only in
so far as this may be compatible with the nature of these rights and solely for the purpose of
promoting the general welfare in a democratic society.

When the ICCPR was being drafted, the grounds ‘the general welfare’ and ‘economic and
social well-being’ were rejected as being ‘too far-reaching’. UN document 2929, chap. VI, s. 56.
Handyside v. United Kingdom, European Commission, 30 September 1975.

4
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these rights, not extinguish them.® A proposal made at the drafting stage
of the ICCPR to add the word ‘reasonable’ to qualify the word ‘restric-
tions’ was opposed since restrictions prescribed by law were necessarily
presumed to be reasonable.” The Privy Council has held that in deter-
mining whether a limitation is arbitrary or excessive, the court would
ask itself whether: (i) the legislative objective is sufficiently important
to justify limiting a fundamental right; (ii) the measures designed to
meet the legislative objective are rationally connected to it; and (iii) the
means used to impair the right or freedom are no more than is necessary
to accomplish the objective.®

A state may make regulations only in aid of the protected right. In
India, the Supreme Court upheld a provision in the Bombay Police Act
1951 which enabled the commissioner of police to make rules to reg-
ulate assemblies and processions, but invalidated a rule made by the
commissioner which empowered him to refuse permission to hold a
public meeting. The court observed that the power to regulate includes
the power to require prior permission to be obtained for holding an
assembly or a procession since it was necessary to regulate the conduct
and behaviour or actions of persons constituting such an assembly or
procession in order to safeguard the rights of others and in order to

© Bennett Coleman & Co v. The Union of India, Supreme Court of India, [1973] 2 SCR 757,
at 830. See also Ram Singh v. The State of Delhi, Supreme Court of India, [1951] SCR 451,
per Bose J. A restriction must be narrowly or strictly construed: Nkomo v. Attorney General,
Supreme Court of Zimbabwe, [1993] 2 LRC 375. In Canada, where the Charter of Rights and
Freedoms permits guaranteed rights and freedoms to be restricted ‘only to such reasonable
limits prescribed by law as can be demonstrably justified in a free and democratic society’,
the Supreme Court has adopted a two-part test. The first part involves asking whether the
objective sought to be achieved by the impugned legislation relates to concerns which are
‘pressing and substantial in a free and democratic society’. The second part involves balancing
a number of factors to determine whether the means chosen by the government are propor-
tional to its objective. The proportionality requirement, in turn, normally has three aspects:
the limiting measures must be carefully designed, or rationally connected, to the objective;
they must impair the right as little as possible; and their effects must not so severely trench
on individual or group rights that the legislative objective, albeit important, is nevertheless
outweighed by the abridgement of rights: Irvin Toy Ltdv. Attorney General of Quebec, Supreme
Court of Canada, [1989] 1 SCR 927.

UN document A/4299, s. 14.

De Freitas v. Permanent Secretary of Agriculture, Fisheries, Lands and Housing, Privy Council
on appeal from the Court of Appeal of Antigua and Barbuda, [1998] 3 LRC 62. See also State
v. Smith, High Court of Namibia, [1997] 4 LRC 330: The exceptions must be interpreted
strictly; Re Munhumeso, Supreme Court of Zimbabwe, [1994] 1 LRC 282: Restrictions shall
be given a strict and narrow, rather than a wide construction. Rights and freedoms are not

®© N

to be diluted or diminished unless necessity or intractability of language dictates otherwise.
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preserve public order. However, the power to regulate did not authorize
the formulation of a rule to regulate the conduct, behaviour or actions
of persons before an assembly was constituted.’

necessary in a democratic society

When the ICCPR was being drafted, the representative of France
proposed that the word ‘necessary’ in Article 21 (freedom of peace-
ful assembly) be qualified by the expression ‘necessary in a democratic
society’. It was argued that freedom of assembly could be effectively pro-
tected only if the limitation clause was applied according to the princi-
ples recognized in a democratic society. To the objection that the word
‘democracy’ could be interpreted differently, it was explained that a
democratic society might be distinguished by its respect for the princi-
ples of the Charter of the United Nations, the UDHR, and the human
rights covenants. The proposal was adopted by nine votes to eight, with
one abstention.!” The fact that this qualifying expression was also in-
cluded in ICCPR 22 (freedom of association), but not in ICCPR 12
(freedom of movement), ICCPR 18 (freedom of religion or belief) or
in ICCPR 19 (freedom of expression) which were drafted, revised and
adopted at different times, does not appear to have any significance since
it could not have been intended that each of the protected rights were
to be exercised and enjoyed in different contexts.!!

In assessing the necessities of a given measure, three principles
must be observed. First, the term ‘necessary’ is not synonymous with
‘indispensable’; neither has it the flexibility of such expressions as
‘useful’, ‘reasonable’, or ‘desirable’.!? It implies the existence of a ‘pressing
social need’, or a ‘high degree of justification’!® for the interference in

©

Himat Lal Shah v. Commissioner of Police, Supreme Court of India, (1973) 1 SCC 227.
10 UN document A/2929, chap.VI, s. 143.

11 Daes suggests at least three basic criteria by which the degree of democracy in any commu-
nity may be tested: first, the extent to which all constituent groups are incorporated in the
decision-making processes; second, the extent to which governmental decisions are sub-
ject to popular control; third, the degree to which ordinary citizens are involved in public
administration, the extent that is, of the experience of ruling and being ruled: Erica-Irene
A. Daes, Special Rapporteur of the Sub-Commission on Prevention of Discrimination and
Protection of Minorities, Freedom of the Individual under Law (New York: United Nations,
1990), 128. See also UN documents E/CN.4/SR.167, s. 21; E/CN.4/SR.322, p.12.

12 Chassagnou v. France, European Court, (1999) 29 EHRR 615.

Coetzee v. Government of South Africa, Constitutional Court of South Africa, [1995] 4
LRC 220.
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question.14 As the Constitutional Court of South Africa described it,
the societal reason in favour of interference must be ‘sufficiently acute
and forceful to pierce the protective constitutional armour provided by
the word necessary’.!® If a compelling governmental objective can be
achieved in a number of ways, that which least restricts the right pro-
tected must be selected.!® Given this standard, it is not enough to demon-
strate, for example, that a law performs a useful or desirable purpose;
the restriction must be justified by reference to governmental objectives
which, because of their importance, clearly outweigh the social need for
the full enjoyment of the particular right. Implicit in this standard is the
notion that the restriction, even if justified by compelling governmental
interests, must be so framed as not to limit the protected right more than
is necessary. That is, the restriction must be proportionate and closely
tailored to the accomplishment of the legitimate governmental objective
necessitating it.!”

14 Handyside v. United Kingdom, European Court, (1976) 1 EHRR 737. See also Dudgeon v.
United Kingdom, European Court, (1981) 4 EHRR 149. For the application of this test, see
The Sunday Timesv. United Kingdom, European Court, (1979) 2 EHRR 245; Gay News Ltd and
Lemonv. United Kingdom, European Commission, (1982) 5 EHRR 123; Bartholdv. Germany,
European Commission, (1983) 6 EHRR 82; Muller v. Switzerland, European Court, (1988)
13 EHRR 212; Autronic AG v. Switzerland, European Court, (1990) 12 EHRR 485; Purcell
v. Ireland, European Commission, 16 April 1991; The Observer and The Guardian v. United
Kingdom, European Court, (1991) 14 EHRR 153; Castells v. Spain, European Court, (1992)
14 EHRR 445; Open Door and Dublin Well Woman v. Ireland, European Court, (1992) 15
EHRR 244.

15 Coetzee v. Government of South Africa, Constitutional Court of South Africa, [1995] 4 LRC
220.
The requirement of finding ‘the least onerous solution’ does not impose on the court a duty
to weigh each and every alternative with a view to determining precisely which imposed
the least burdens. What would matter is that the means adopted by the legislature fell
within the category of options which were clearly not unduly burdensome, overbroad, or
excessive, considering all the reasonable alternatives: Coetzee v. Government of South Africa,
Constitutional Court of South Africa, [1995] 4 LRC 220.
Re Compulsory Membership of Journalists’ Association, Inter-American Court, Advisory Opin-
ion OC-5/85, 13 November 1985: The compulsory licensing of journalists did not comply
with the requirements of ACHR 13(2) because the establishment of a law that protected
the freedom and independence of anyone who practised journalism was perfectly con-
ceivable without the necessity of restricting that practice only to a limited group of the
community. See also NTN Pty Ltd ¢& NBN Ltd v. The State, Supreme Court of Papua New
Guinea, [1988] LRC (Const) 333, at 345, where Kapi DCJ thought that what was meant
by ‘necessary’ was ‘reasonably necessary’. He added that the word ‘necessary’ implied that
fundamental rights should not be regulated or restricted if there was another way of ef-
fectively protecting the public interest. This was consistent with the spirit of the Consti-
tution of Papua New Guinea that the freedom should be enjoyed with the least amount of
restriction.
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Secondly, pluralism, tolerance and broadmindedness are hallmarks
of a ‘democratic society’. Although individual interests must on occa-
sion be subordinated to those of a group, democracy does not simply
mean that the views of a majority must always prevail: a balance must be
achieved which ensures the fair and proper treatment of minorities and
avoids any abuse of a dominant position.'® Of necessity this involves
a delicate balance between the wishes of the individual and the utili-
tarian ‘greater good of the majority’. But democratic societies approach
the problem from the standpoint of the importance of the individual
and the undesirability of restricting the individual’s freedom.!® It is a
society which is ‘subject to the rule of law, makes basic provision for an
effective control of executive action to be exercised, without prejudice to
parliamentary control, by an independent judiciary, and assures respect
of the human person’?’ A democratic society is one in which ‘it is not
necessary that every one should sing the same song’.!

The question has been raised whether a distinction ought to be made
between a developed society and one which is still developing. Respond-
ing to this query, the Supreme Court of Zambia observed that ‘one must
be able to say that there are certain minima which must be found in any
society, developed or otherwise, below which it cannot go and still be
entitled to be considered as a democratic society’.?? In identifying the
fundamental concept of a ‘democratic society, the court had regard to
the dictum in Speiser v. Randall*® that a democratic country is ‘a free
society in which government is based upon the consent of an informed

18 Chassagnou v. France, European Court, (1999) 29 EHRR 615.

1 Handyside v. United Kingdom, European Commission, 30 September 1975.

20 The Sunday Times v. United Kingdom, European Court (1979) 2 EHRR 245, joint dissenting
opinion of Judges Wiarda, Cremona, Thor Vilhjalmsson, Ryssdal, Ganshof van der Meersch,
Sir Gerald Fitzmaurice, Bindschedler-Robert, Liesch and Matscher. See also Woods v.
Minister of Justice, Supreme Court of Zimbabwe, [1994] 1 LRC 359: What is reasonably
justifiable in a democratic society is an elusive concept. ‘It is one that defies precise defini-
tion by the courts. There is no legal yardstick, save that the quality of reasonableness of the
provision under attack is to be adjudged on whether it arbitrarily or excessively invades the
enjoyment of the guaranteed right according to the standards of a society that has a proper
respect for the rights and freedoms of the individual’

Rangarajan v. Jagjivan Ram, Supreme Court of India, [1990] LRC (Const) 412. See also
Maneka Gandhi v. The Union of India, Supreme Court of India, [1978] 2 SCR 621, at 696,
per Bhagwati J.

Patel v. Attorney General, Supreme Court of Zambia, (1968) Zambia LR 99, at 128, per
Magnus J.

23 United States Supreme Court, 357 US 513 (1958).
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citizenry and is dedicated to the protection of the rights of all, even the
most despised minorities’.

Finally, any restriction imposed on a right must be proportionate to
the legitimate aim pursued.?* The principle of proportionality is, there-
fore, one of the factors to be taken into account when assessing whether
a measure of interference is ‘necessary’. The proportionality principle
requires that a balance be struck between the requirements of the inter-
ests sought to be protected and the essential elements of the recognized
right. The pursuit of a just balance must not result in individuals being
discouraged, for fear of disciplinary or other sanctions, from exercis-
ing their rights.”> Such a balance had not been struck in the case of an
avocat (and trade union leader) who was ‘reprimanded’ by the court
for ‘a breach of discretion amounting to a disciplinary offence’. He par-
ticipated, by carrying a placard, in a demonstration of Guadeloupe in-
dependence movements and trade unions to protest against two court
decisions in which prison sentences and fines were imposed on three
militants for criminal damage to public buildings. The European Court
noted that the freedom to take part in a peaceful assembly — in this
instance a demonstration that had not been prohibited — was of such
importance that it could not be restricted in any way, even for an avocat,
so long as the person concerned did not himself commit any reprehensi-
ble act on such an occasion.?° A restriction may, therefore, be considered
‘necessary’ only if it responds to a pressing public and social need in a
democratic society, pursues a legitimate aim, and is proportionate to
that aim.

provided by law

Restrictions on the exercise of protected rights must be ‘provided by law’,
‘prescribed by law’, or be ‘in accordance with law’ or ‘in conformity with

24 Chassagnou v. France, European Court, (1999) 29 EHRR 615.

25 Rassemblement Jurassien ¢ Unité Jurassienne v. Switzerland, European Commission, (1980)
17 Decisions & Reports 93. See State v. Smith, High Court of Namibia, [1997] 4 LRC 330:
Whether a restriction is reasonable is to be determined by having regard to the principle
of proportionality; the means chosen by the legislature to achieve the object had to be
carefully designed to achieve the object in question and moreover, they had to be ratio-
nally connected to the objective; nor could they be arbitrary, unfair or based on irrelevant
considerations.

26 Ezelin v. France, European Court, (1991) 14 EHRR 362.
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law’. In respect of the first three, the corresponding French expression is

prévu par la loi, suggesting thereby that they have the same meaning.?’

The expression ‘imposed in conformity with the law’ refers to legitimate

administrative action?® such as an authorization procedure relating to

time, manner and place, which may be necessary to ensure the peaceful

nature of a meeting or procession.

In the opinion of the European Court,?® four requirements flow from

the expression ‘prescribed by law’:

27

28
29

30

. The impugned measure should have a basis in domestic law.
. The law must be adequately accessible: the citizen must be able to

have an indication that is adequate in the circumstances of the legal
rules applicable to a given case.

. The relevant national law must be formulated with sufficient preci-

sion to enable those concerned — if need be with appropriate legal
advice — to foresee, to a degree that is reasonable in the circum-
stances, the consequences which a given action may entail. Those
consequences need not be foreseeable with absolute certainty: expe-
rience shows this to be unattainable. Again, whilst certainty is highly
desirable, it may bring in its train excessive rigidity and the law must
be able to keep pace with changing circumstances. Accordingly, many
laws are inevitably couched in terms which, to a greater or lesser ex-
tent, are vague and whose interpretation and application are questions
of practice.’

The same French expression is used in ECHR to render the three English expressions ‘in
accordance with the law’, ‘provided for by law’ and ‘in accordance with law’.

UN document A/2929, chap.VI, s. 141.

Sunday Times v. United Kingdom, (1979) 2 EHRR 245; Malone v. United Kingdom, European
Court, (1984) 7 EHRR 14. See also Chappell v. United Kingdom, European Court, (1989) 12
EHRR 1 (an Anton Piller order is granted without the defendant being notified or heard and
is capable of producing damaging and irreversible consequences for him. It is, therefore,
essential that this measure should be accompanied by adequate and effective safeguards
against arbitrary interference and abuse). This view of the European Court is confirmed by
ICCPR 12 which requires that a restriction be ‘consistent with the other rights recognized
in the Covenant’.

If the language of a law is wide enough to cover restrictions both within and without the
limits of constitutionally permissible legislative action affecting the right, and so long as
the possibility of its being applied for purposes not sanctioned by the constitution cannot
be ruled out, it must be held to be wholly void: Chintaman Rao v. State of Madya Pradesh,
Supreme Court of India, [1950] SCR 759; A law which confers a discretion is not in itself
inconsistent with this requirement, provided that the scope of the discretion and the manner
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4. The phrase does not merely refer back to domestic law but also relates
to the quality of the law, requiring it to be compatible with the rule
of law. The phrase thus implies that there must be a measure of legal
protection in domestic law against arbitrary interferences by public
authorities with protected rights.

Interpreting article 21 of the Constitution of India which provides
that no one may be deprived of personal liberty except according to
procedure ‘established by law’, the Supreme Court observed that any
procedure which dealt with the modalities of regulating the exercise of
a fundamental right had to be ‘fair, not foolish, carefully designed to
effectuate, not to subvert, the substantive right itself. Thus understood,
“procedure” must rule out anything arbitrary, freakish or bizarre.. .. This
quality of fairness in the process is emphasized by the strong word
“established” which means “settled firmly” not wantonly, whimsically.
If it is rooted in the legal consciousness of the community it becomes
“established” procedure’.’!

The word ‘law’ includes not only statute law, but also unwritten law,

2

such as common or customary law,’? and case-law in those countries

where several branches of positive law are largely the outcome of case-
law.* Orders, instructions and mere statements of administrative prac-
tice do not, of course, have the force of law,** but rules of professional
conduct do.”® The Inter-American Court has held that in ascertaining
the meaning of the word ‘law’ regard must be had to the fact thatitisa

of its exercise are indicated with sufficient clarity, having regard to the legitimate aim in
question, to give the individual adequate protection against arbitrary interference: Wingrove
v. United Kingdom, European Court, (1996) 24 EHRR 1.

Maneka Gandhiv. Union of India, Supreme Court of India, [1978] 2 SCR 621, per Krishna
Iyer J.

32 Sunday Timesv. United Kingdom, European Court, (1979) 2 EHRR 245; Gay News and Lemon
v. United Kingdom, European Commission, (1982) 5 EHRR 123.

Huvigv. France, European Court, (1990) 12 EHRR 528; Kruslin v. France, European Court,
(1990) 12 EHRR 547: In a sphere covered by written law, the ‘law’ is the enactment in
force as interpreted by courts. See also Markt Intern Verlag GmbH v. Germany, European
Court, (1989) 12 EHRR 161; Muller v. Switzerland, European Court, (1988) 13 EHRR 212;
The Observer and The Guardian v. United Kingdom, European Court, (1991) 14 EHRR 153;
Arrowsmith v. United Kingdom, European Commission, (1978) 3 EHRR 218.

34 Silver v. United Kingdom, European Court, (1983) 5 EHRR 347; Malone v. United Kingdom,
European Commission, (1982) 5 EHRR 385.

Barthold v. Germany, European Court, (1985) 7 EHRR 383. The rules were formulated by
the Veterinary Surgeon’s Council.

3
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term used in an international treaty. It is not, consequently, a question
of determining the meaning of the word ‘laws” within the context of the
domestic law of a state.

The meaning of the word ‘laws’ in the context of a system for the pro-
tection of human rights cannot be disassociated from the nature and
origin of that system. The protection of human rights...is in effect
based on the affirmation of the existence of certain inviolable attributes
of the individual that cannot be legitimately restricted through the ex-
ercise of governmental power. These are individual domains that are
beyond the reach of the state or to which the state has but limited ac-
cess. Thus, the protection of human rights must necessarily comprise
the concept of the restriction of the exercise of state power. In order
to guarantee human rights, it is therefore essential that state actions
affecting basic rights not be left to the discretion of the government
but, rather, that they be surrounded by a set of guarantees designed to
ensure that the inviolable attributes of the individual not be impaired.
Perhaps the most important of these guarantees is that restrictions to
basic rights only be established by a law passed by the legislature in
accordance with the constitution. Such a procedure not only clothes
these acts with the assent of the people through its representatives, but
also allows minority groups to express their disagreement, propose
different initiatives, participate in the shaping of the political will, or
influence public opinion so as to prevent the majority from acting arbi-
trarily. Although it is true that this procedure does not always prevent a
law passed by the legislature from being in violation of human rights —
a possibility that underlines the need for some system of subsequent
control — there can be no doubt that it is an important obstacle to the
arbitrary exercise of power.

From that perspective, the Inter-American Court declined to interpret
the word ‘laws’ as a synonym for just any legal norm, since that would be
tantamount to an admission that fundamental rights could be restricted
at the sole discretion of governmental authorities with no other formal
limitation than that such restrictions be set out in provisions of a general
nature. Accordingly, the court concluded that the word ‘laws’ used in
ACHR 30°® meant formal law, that is, a general legal norm tied to the

36 Article 30. Scope of Restrictions: ‘The restrictions that, pursuant to this Convention, may be
placed on the enjoyment or exercise of the rights or freedoms recognized herein may not
be applied except in accordance with laws enacted for reasons of general interest and in
accordance with the purpose for which such restrictions have been established.
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general welfare, passed by a democratically elected legislative body and
formulated according to the procedures set forth by the constitution of
the state for that purpose.’’

in the interests of

Examining the words ‘in the interests of” in relation to public order,
the Supreme Court of India observed that these words could not be
interpreted to mean that even if the connection between the restriction
and public order was remote and indirect, the restriction could be said
to be in the interests of public order. A restriction is ‘in the interests of’
public order only if the connection between the restriction and public
order is proximate and direct. Indirect, far-fetched, or unreal connection
between the restriction and public order will not fall within the purview
of this expression.*® Similarly, where the restriction must be necessary
‘to protect’ public order, the relevant law must be designed to directly
maintain the public order or to directly protect the general public against
any particular evil.*

national security

National security is a permissible basis for restricting the exercise of the
freedom of movement and free choice of residence (ICCPR 12, ECHR
Protocol 4, Article 2, ACHR 22), the freedom of expression (ICCPR 19,
ECHR 10, ACHR 13), the right of peaceful assembly (ICCPR 21, ECHR
11, ACHR 15), the right to freedom of association (ICCPR 22, ECHR 11,
ACHR 16), the right to privacy (ECHR 8), and for excluding the press
and the public from all or part of a trial (ICCPR 14, ECHR 6).
National security may be invoked to justify measures limiting these
rights only when they are taken to protect the existence of the nation or
its territorial integrity or political independence against force or threat
of force. National security cannot be invoked as a reason for imposing
limitations to prevent merely local or relatively isolated threats to law
and order, nor can it be used as a pretext for imposing vague or arbitrary

37 The Word ‘Laws’ in Article 30 of the American Convention on Human Rights, Inter-American
Court, Advisory Opinion OC-6/86 of 9 May 1986.

38 Ghosh v. Joseph, Supreme Court of India, [1963] Supp. 1 SCR 789 at 795.

3 Virendra v. The State of Punjab, Supreme Court of India, [1958] SCR 308 at 317.
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limitations.*? It has been argued that the word ‘national’ excludes re-
strictions in the sole interest of a government, regime, or power group.
It has also been suggested that limitations are not based on ‘national
security’ if their sole purpose is to avoid riots or other disturbances,
or to frustrate revolutionary movements which do not threaten the life
of the whole nation. Such grounds for restriction may sometimes fall
within the scope of ‘public order’ or ‘public safety’, but not ‘national
security’.*! But national security may be invoked when a democratic
society is threatened by highly sophisticated forms of espionage and ter-
rorism.*? National security may also permit limitations on the rights of
members of the armed forces.*

public safety

‘Public safety’ is a permissible basis for restricting the exercise of the
freedom to manifest one’s religion or belief (ICCPR 18, ECHR 9, ACHR
12), the freedom of peaceful assembly (ICCPR 21, ECHR 11, ACHR 15),
the freedom of association (ICCPR 22, ECHR 11, ACHR 16), the right
to privacy (ECHR 8), the freedom of expression (ECHR 10), and the
freedom of movement (ACHR 22).

‘Public safety’ ordinarily means security of the public or their free-
dom from danger; the safety of the community from external or internal
danger.** According to Daes, it implies the existence of a set of provi-
sions intended to ensure, within a country, public peace, social harmony,
respect for just law and the legitimate decisions or orders of the pub-
lic authorities.* According to Kiss, the protection of public safety may
justify restrictions resulting from police rules and security regulations

The Limburg Principles on the Implementation of the International Covenant on Economic,
Social and Cultural Rights (1986), UN document E/C.12/2000/13, 2 October 2000.
Alexandre Charles Kiss, ‘Permissible Limitations on Rights’, Louis Henkin (ed.), The
International Bill of Rights (New York: Columbia University Press, 1981), 290, at 297.

Klass v. Germany, European Court, (1978) 2 EHRR 214; Glassnapp v. Germany, European
Commission, (1984) 6 EHRR 499.

43 Kiss, ‘Permissible Limitations on Rights’, 290, at 297.

44 Re Munhumeso, Supreme Court of Zimbabwe, [1994] 1 LRC 282.
45

4

42

Erica-Irene A. Daes, Special Rapporteur of the Sub-Commission on Prevention of Discrim-
ination and Protection of Minorities, Freedom of the Individual under Law (New York: United
Nations, 1990), 177. See also Re Munhumeso, Supreme Court of Zimbabwe, [1994] 1 LRC
282: The term ‘public safety’ means the safety of the community from external and internal
dangers.
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tending to protect the safety of individuals in such areas as transporta-
tion and vehicular traffic, consumer protection, or the regulation of
labour conditions.*

public order

‘Public order’ may be invoked to impose restrictions on the exercise of
the freedom of movement (ICCPR 12, ACHR 22), freedom of expression
(ICCPR 19, ACHR 13), freedom of peaceful assembly (ICCPR 21, ACHR
15), freedom of association (ICCPR 22, ACHR 16),* and for excluding
the press and the public from all or part of a trial (ICCPR 14, ECHR 6).
In respect of the freedom to manifest one’s religion or belief (ICCPR 18,
ECHR 9, ACHR 12) alone, ‘public order’ is not followed in parentheses
by the term ‘ordre public’ in the ICCPR.

The term ‘public order’ ordinarily means the prevention of disorder

48 «

or crime.*® ‘Public order’ is more than the ordinary maintenance of law

and order, and is synonymous with public peace, safety and tranquillity,
an absence of violence and public disorder. Understood in that sense, the
breach of a law which permitted persons to be stopped arbitrarily and
arrested merely for not carrying identity documents could not have any
potential effect upon the maintenance of public order in the country.*’
But the addition of the French concept ‘ordre public’ probably indicates
an intention to broaden the meaning and scope of this term.’® The

46 ‘Permissible Limitions on Rights}, 290, at 298. See also Romesh Thappar v. State of Madras,
Supreme Court of India, [1950] SCR 594: It may well mean securing the public against rash
driving on a public highway.

47 Curiously, the exercise of the right to form trade unions, an essential element of the freedom

of association, which is also recognized in ICESCR 8(1), may be restricted under that

covenant for the protection of ‘public order’, not ‘public order (ordre public)’ as in the

ICCPR.

Ramburn v. Stock Exchange Commission, Supreme Court of Mauritius, [1991] LRC (Const)

272. See also Re Munhumeso, Supreme Court of Zimbabwe, [1994] 1 LRC 282: Public order

is synonymous with public peace, safety and tranquillity.

Elliott v. Commissioner of Police, Supreme Court of Zimbabwe, [1997] 3 LRC 15. See also

Re Munhumeso, Supreme Court of Zimbabwe, [1994] 1 LRC 282.

Humphrey explains how the expression ordre public was first introduced into the ICCPR

when the text of Article 14 on the right to a fair trial was being discussed: ‘As a lawyer I

was shocked by the decision to add the French civil law concept of ordre public to the list of

permissible grounds for imposing restrictions on freedom of movement and residence in
article 12. The same expression ordre public was later also used in article 19 on freedom of
information and articles 21 and 22 on the freedoms of peaceful assembly and association.

Unlike the English term “public order”, which has no precise legal meaning in common law

48

4
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expression ‘ordre public’ has several meanings in different contexts. It
refers principally to the ‘police power’ of the state broadly conceived.
This police power, however, must be exercised in a legal framework
which includes fundamental human rights.”' The Limburg Principles
define public order (ordre public) as the sum of rules which ensures the
functioning of society or the set of fundamental principles on which a
society is founded. Respect for fundamental rights is part of public order
(ordre public).>* Ttis also used as a basis for negating or restricting private
agreements, or for voiding the application of foreign law. The Spanish
term ‘orden publican’ refers to the whole body of political, economic and
moral principles considered essential to the maintenance of a given social
structure.>® The nearest common law equivalent of these two concepts
is probably ‘public policy’, although this is now disputed.’*

According to Kiss, ‘public order (ordre public) may be understood as
a basis for restricting the specified rights and freedoms in the interest
of the adequate functioning of the public institutions necessary to the
collectivity when certain other conditions are met. Examples of what
a society may deem appropriate for ‘ordre public’ are: prescription for
peace and good order; safety; public health; aesthetic and moral con-
siderations; and economic order (e.g. consumer protection). The use
of this concept implies, however, that courts are available and function
correctly to monitor and resolve its tensions with a clear knowledge of
the basic needs of the social organization and a sense of its civilized
values.>

The Inter-American Court of Human Rights has recognized the dif-
ficulty inherent in the attempt to define with precision the concept of

jurisdictions, and in ordinary English usage implies simply the absence of disorder, the civil
law concept s so far reaching that it can be interpreted as including public policy and perhaps
even raison d’état. Although an extreme view, and one that should be rejected because it
would defeat the very purposes of the Covenant, it is worth recalling what the representative
of Spain said in one of the debates relating to this dangerous concept. “In every country”,
he said, “the established order could be endangered by the clash of different political, legal
and philosophical systems; the state should therefore be able to invoke considerations of
public order to safeguard its integrity and sovereignty”:” John P Humphrey, Human Rights
and the United Nations: a Great Adventure (New York: Transnational Publishers, 1984), 262.

51 Kiss, ‘Permissible Limitations on Rights’, 290, at 300.

52 The Limburg Principles on the Implementation of the International Covenant on Economic,
Social and Cultural Rights (1986), UN document E/C.12/2000/13, 2 October 2000.

3 UN document A/4299, s. 15.

54 A. Daes, 121.

55 Kiss, ‘Permissible Limitations on Rights’, 290, at 302.
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‘public order’. It has cautioned that the concept can be used as much
to affirm the rights of the individual against the exercise of governmen-
tal power as to justify the imposition of limitations on the exercise of
those rights on the ground of countervailing interests of the collectivity.
But the court has emphasized that ‘public order’ may under no cir-
cumstances be invoked as a means of denying a guaranteed right or to
impair or deprive it of its true content. The concept, when it is invoked
as a ground for limiting human rights, must be subjected to an inter-
pretation that is strictly limited to the ‘just demands’ of ‘a democratic
society’ which takes account of the need to balance the competing in-
terests involved and the need to preserve the object and purpose of the

American Convention.>®

public morals

‘Public morals’ is a permissible basis for restricting the exercise of the
freedom of movement (ICCPR 12, ECHR Protocol 4, Article 2, ACHR
22), freedom to manifest one’s religion or belief (ICCPR 18, ECHR 9,
ACHR 12), freedom of expression (ICCPR 19, ECHR 10, ACHR 13),
freedom of peaceful assembly (ICCPR 21, ECHR 11, ACHR 15), freedom
of association (ICCPR 22, ECHR 11, ACHR 16), and the right to privacy
(ECHR 8), while ‘morals’ (indicating private morality) is a ground for
excluding the press and public from the whole or part of a trial (ICCPR
14, ECHR 6).

There is no universally applicable common moral standard. The con-
ception and contents of ‘public morals’ are relative, and vary from time
to time and from place to place, especially in the contemporary world,
characterized as it is by a far-reaching evolution of opinions on the
subject. Therefore, the moral standards prevailing in a particular coun-
try must be considered in order to determine whether the action taken
was necessary to protect those standards.”” But moral issues are not

56 Re: Compulsory Membership of Journalists’ Association, Inter-American Court. Advisory
Opinion OC-5/85, 13 November 1985.

57 Hertzberg v. Finland, Human Rights Committee, Communication No.61/1979, HRC 1982
Report, Annex XIV; Handyside v. United Kingdom, European Court, (1976) 1 EHRR 737;
European Commission, 30 September 1975; X Company v. United Kingdom, European Com-
mission, Application 9615/81, 5 March 1983; Muller v. Switzerland, European Court, (1988)
13 EHRR 212; Open Door and Dublin Well Woman v. Ireland, European Court, (1992) 15
EHRR 244.
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exclusively a matter of domestic concern,®® particularly in pluralistic
and multicultural societies whose citizens may have different and at
times conflicting moral codes. State-imposed restrictions on the exer-
cise of rights must allow for this fact and should not be applied so as to
perpetuate prejudice or promote intolerance. It is of special importance
to protect minority views, including those that offend, shock or disturb
the majority.>’

The term ‘protection of morals’ covers not only the protection of
the morals of the community as a whole, but also the protection of the
morals of individual members of the community.®® It may imply safe-
guarding the moral ethos or moral standards of a society as a whole,
but may also cover protection of the moral interests and welfare of a
particular section of society, for example, schoolchildren.®! The expres-
sion ‘morality’ means public morality and not the private or personal
morality of an individual. Therefore, the private morality of a person is
an irrelevant consideration for purposes of cancellation of that person’s
entry permit.? In Gibraltar, the Supreme Court considered that gross
profiteering might be a matter where public morality is involved. But
since the level of legitimate profit may vary between different classes
of goods, the fact that in relation to particular goods a trader may be
making a profit higher than the consumer protection office considers de-
sirable in the public interest, does not necessarily mean that the trader’s
conduct is immoral.®

public health

‘Public health’ is a basis for restricting the exercise of the freedom of
movement (ICCPR 12, ECHR P42, ACHR 22), freedom to manifest one’s
religion or belief (ICCPR 18, ECHR 9, ACHR 12), freedom of expression

58 Toonen v. Australia, Human Rights Committee, Communication No. 488/1992, HRC 1994
Report, Annex IX.EE.

39 Hertzberg v. Finland, Communication No. 61/1979, HRC 1982 Report, Annex XIV, individ-
ual opinion of Torkel Opsahl.

0 X v. Sweden, European Commission, Application 911/60, (1960) 7 Collection of Deci-
sions 7.

1 Dudgeon v. United Kingdom, European Court, (1981) 4 EHRR 149.

62 Sugumar Balakrishnan v. Pengarah Imigresen Negeri Sabah, Court of Appeal of Malaysia,
[2000] 1 LRC 301.

83 Garciav. Attorney General, Supreme Court of Gibraltar, (1978) Gib. LR 53.
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(ICCPR 19, ECHR 10, ACHR 13), freedom of peaceful assembly (ICCPR
21, ECHR 11, ACHR 15), the freedom of association (ICCPR 22, ECHR
11, ACHR 16) and the right to privacy (ECHR 8).

Obligatory isolation or hospitalization in certain cases, for example
when an individual is suffering from a communicable disease, is a restric-
tion on freedom of movement and the right to liberty and security of per-
son imposed in the interests of public health. The Human Rights Com-
mittee has, however, cautioned against the use of the criminal law as a
means of protecting public health. For example, the committee accepted
that the criminalization of homosexual activity would tend to impede
public health programmes by driving underground many of the people at
the risk of infection, and run counter to the implementation of effective
education programmes in respect of the HIV/AIDS prevention.®*

The term ‘public health’ covers not only the protection of the general
health of the community as a whole but also the protection of the health
of individual members of the community. It also necessarily includes the
psychological as well as physical well-being of individuals, and a child’s
mental stability and freedom from serious psychic disturbance. Where
a Swedish court took into account an anti-Swedish article written by a
parent in awarding custody of the child to the other parent and in de-
termining the question of access for the parent deprived of custody, the
European Commission held that the guarantee of freedom of expression
did not preclude a court, confronted with the duty of arriving at an ap-
preciation of an individual’s character and personality, from taking into
consideration statements made by him out of court, whether verbally
or in writing, which might throw light, favourable or unfavourable, on
his character or personality.®> Similarly, the European Commission held
that the state had a legitimate interest in taking measures to protect the
life of vulnerable categories of its citizens, particularly the aged or in-
firm, against information imparted by a voluntary euthanasia society
on the basis of the protection of health.

The term ‘public health’ may reasonably be extended to require com-
pulsory membership of a health scheme as a condition for the owning of

%4 Toonen v. Australia, Human Rights Committee, Communication No0.488/1992, HRC 1994
Report, Annex IX.EE.

95 X v. Sweden, European Commission, Application 911/60, (1960) 7 Collection of Decisions 7.

66 Rv. United Kingdom, European Commission, Application 10083/82, 33 Decisions & Reports
270.
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cattle. While that requirement might conflict with a person’s religious
conscience as a member of the Reformed Dutch Church opposed to
signing under compulsion an application for membership of any health
service, it was necessary to prevent tuberculosis among cattle. That was
a valid restriction on the freedom of religion imposed for the protection
of public health.’

rights and freedoms of others

‘Rights and freedoms of others’ is a ground for restricting the exercise of
the freedom of movement (ICCPR 12, ECHR Protocol 4, Article 2, ACHR
22), freedom of peaceful assembly (ICCPR 21, ECHR 11, ACHR 15),
freedom of association (ECHR 11, ACHR 16), the freedom to manifest
one’s religion or belief (ICCPR 18, ECHR 9, ACHR 12) and the right
to privacy (ECHR 8). The freedom of expression (ICCPR 19, ECHR 10,
ACHR 13) may be restricted to protect the ‘rights and reputations of
others’. The rationale for this ground is that no one infringing the rights
of another can justify this infringement by invoking his own individual
right, in particular against another individual or against the state.®

The protection of which ‘rights and freedoms’ of others may justify a
restriction? If the exercise by a person of a fundamental right or freedom
may be restricted in order to enable another to exercise, say, his right to
recover a sum of money due to him, the fundamental right or freedom
will soon lose much of its content. Where it was argued that the ‘rights
and freedoms of others’ might include a right to have consideration
given to the need for price control to be applied to certain goods or
services, since that was the accepted method of protecting the public
from exploitation, the Supreme Court of Gibraltar held that the reference
to ‘rights and freedoms of others’ must mean the fundamental rights
entrenched in the constitution.®’

67 X v. Netherlands, European Commission, Application 1068/61, 5 Yearbook 278.

68 Daes, Freedom of the Individual under Law, 175.

9 Garcia v. Attorney General (1978) Gib. LR 53. Spry CJ observed that while he did not ig-
nore the importance of price controls in a restricted community in time of inflation, the
constitution must be interpreted and applied strictly. He did not think it was open to the
court to weigh the public good and the private interests and to prefer the former, when
the provision intended to protect it infringed the constitution. He cited with approval the
following extract from the judgment of Lord Morris in Oliver v. Buttigieg, Privy Council on
appeal from the Supreme Court of Malta, [1967] AC 115, at 136: ‘Their Lordships consider
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general welfare in a democratic society

Any restrictions prescribed by law on the enjoyment of the rights rec-
ognized in the ICESCR must be directed solely for the purpose of pro-
moting the general welfare in a democratic society. ‘General welfare’ is
a vague expression whose meaning varies with the time and the state of
society and its needs. It basically means the economic and social well-
being of the people and the community.”®

[No state, group or person may]| engage in any activity or perform

any act aimed at the destruction of any of the rights and freedoms

recognized herein or at their limitation to a greater extent than is
provided for

ICCPR 5(1), ICESCR 5(1), ECHR 17 and ACHR 29 contain two dis-
tinct prohibitions. The first is that no group or individual may use the
provisions of the relevant instrument as a shield for activities that will
undermine the protected rights. The second is that the state may not use
any provision of the instrument as a means to limit or restrict rights and
freedoms to an extent greater than that allowed by that instrument. Daes
suggests, therefore, that none of these articles may be used to deprive
an individual of his rights or freedoms permanently merely because at
some given moment he performed an act or engaged in an activity aimed
at the destruction of any of the recognized rights or freedoms.”!

that where fundamental rights and freedoms of the individual are being considered a court
should be cautious before accepting the view that some particular disregard of them is of
minimal account’

7% Daes, Freedom of the Individual under Law, 176.

7! Daes, Freedom of the Individual under Law, 130-1.



Derogation

In a society subject to the rule of law, a state of emergency proclaimed
under existing law enables the government to resort to measures of an
exceptional and temporary nature in order to protect the essential fab-
ric of that society. International Covenant on Civil and Political Rights
(ICCPR) 4, European Convention on Human Rights (ECHR) 15 and
American Convention on Human Rights (ACHR) 27 specify the cir-
cumstances under which, in a state of emergency, a state may derogate
from its obligations under the relevant instrument, the conditions un-

der which measures derogating from its obligations may be taken, and

the notification that is required to be submitted thereon.!

! The texts of these articles are as follows:

ICCPR 4 (1) ‘In time of public emergency which threatens the life of the nation and the ex-
istence of which is officially proclaimed, the States Parties to the present Covenant may take
measures derogating from their obligations under the present Covenant to the extent strictly
required by the exigencies of the situation, provided that such measures are not inconsistent
with their other obligations under international law and do not involve discrimination solely
on the ground of race, colour, sex, language, religion or social origin. (2) No derogation from
Articles 6, 7, 8 (paragraphs 1 and 2), 11, 15, 16 and 18 may be made under this provision.
(3) Any State Party to the present Covenant availing itself of the right of derogation shall
inform the other States Parties to the present Covenant, through the Secretary-General of the
United Nations, of the provisions from which it has derogated and of the reasons by which it
was actuated. A further communication shall be made, through the same intermediary, on
the date on which it terminates such derogation.

ECHR 15 (1) ‘In time of war or other public emergency threatening the life of the nation
any High Contracting Party may take measures derogating from its obligations under this
Convention to the extent strictly required by the exigencies of the situation, provided that
such measures are not inconsistent with its other obligations under international law. (2) No
derogation from Article 2, except in respect of deaths resulting from lawful acts of war, or
from Articles 3, 4 (paragraph 1) and 7 shall be made under this provision. (3) Any High
Contracting Party availing itself of this right of derogation shall keep the Secretary-General
of the Council of Europe informed of the measures which it has taken and the reasons there-
for. It shall also inform the Secretary-General of the Council of Europe when such measures
have ceased to operate and the provisions of the Convention are again being fully executed.
ACHR 27 (1) ‘In time of war, public danger, or other emergency that threatens the

202
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When ICCPR 4 was being drafted, it was argued that the eventualities
for which it was proposed and the rights to which it might apply were
sufficiently covered by the relevant limitation clauses. For instance, it
was thought that the concept of ‘national security’ or of ‘public order’,
alreadyincluded in a number of articles of the covenant could be invoked
to deal with situations which might arise in time of war or national emer-
gency. In reply it was contended that in time of war, for example, states
could not be strictly bound by obligations assumed under a convention
unless the convention contained provisions to the contrary. There might
also be instances of extraordinary peril or crisis, not necessarily in time
of war, when derogation from obligations assumed under a convention
would become essential for the safety of the people and the existence of
the nation. These situations might not fall within the scope of the limi-
tations provided for in respect of the various rights, nor would they be
adequately covered by a general limitations clause. It was also important
that a state should not be left free to decide for itself when and how it
would exercise emergency powers. Reference was made to recent history
when emergency powers were invoked to suppress human rights and set
up dictatorial regimes.?

The situation that activates the power of the state to derogate from its
obligations under human rights treaties is, in the case of the ICCPR and

independence or security of a state party, it may take measures derogating from its obliga-
tions under the present Convention to the extent and for the period of time strictly required
by the exigencies of the situation, provided that such measures are not inconsistent with its
other obligations under international law and do not involve discrimination on the ground
of race, colour, sex, language, religion or social origin. (2) The foregoing provision does not
authorize any suspension of the following articles: Article 3 (Right to Juridical Personality),
Article 4 (Right to Life), Article 5 (Right to Humane Treatment), Article 6 (Freedom from
Slavery), Article 9 (Freedom from Ex Post Facto Laws), Article 12 (Freedom of Conscience
and Religion), Article 17 (Rights of the Family), Article 18 (Right to a Name), Article 19
(Rights of the Child), Article 20 (Right to a Nationality) and Article 23 (Right to Participate
in Government), or of the judicial guarantees essential for the protection of such rights.
(3) Any state party availing itself of the right of suspension shall immediately inform the
other states parties, through the Secretary General of the Organization of American States,
of the provisions the application of which it has suspended, the reasons that gave rise to the
suspension, and the date set for the termination of such suspension.

See also The Paris Minimum Standards of Human Rights Norms in a State of Emergency,
adopted by the 61st Conference of the International Law Association, Paris, 1 September
1984; The Siracusa Principles on the Limitation and Derogation Provisions in the Inter-
national Covenant on Civil and Political Rights; and The Turku Declaration of Minimum
Humanitarian Standards 1990.

2 UN document A/2929, chap.V, ss. 35, 36, 37.



204 GENERAL PRINCIPLES

the ECHR, a ‘threat to the life of the nation’, and in the case of the ACHR,
a ‘threat to the independence or security’ of the state. Both the ECHR
and the ACHR refer to ‘a time of war or other emergency’ (the ACHR
adds ‘public danger’), while the ICCPR refers to a ‘time of public emer-
gency’ and makes no reference to ‘war’. The ICCPR alone requires the
existence of a public emergency to be ‘officially proclaimed’. All three
instruments limit the extent of the measures derogating from a state’s
human rights obligations to those ‘strictly required by the exigencies of
the situation’, but the ACHR also limits, by the same test, the period of
time during which such measures may remain in force. Under all three
instruments, the derogation measures must not entail a breach of the
state’s other obligations under international law, while the ICCPR and
the ACHR prohibit derogation measures of a discriminatory nature. The
three instruments also specify which rights must not be derogated from
during a time of public emergency.

It must be noted that emergency powers are designed to deal with
public safety and good order and not with crime as such. It will, there-
fore, be improper to invoke or utilize such powers to deal with cases of
ordinary crime.’

public emergency which threatens the life of the nation

The only kind of emergency envisaged is a ‘public emergency’, and
such an emergency can occur only when ‘the life of the nation’ (or the
‘independence or security of the state’) is threatened and, under ICCPR
4, only when its existence had been ‘officially proclaimed’ by the state
concerned.* ICCPR 4 was formulated on the basis that the public emer-
gency should be of such a magnitude as to threaten the life of the nation
as a whole. While it was recognized that one of the most serious public
emergencies was the outbreak of war, it was felt that the ICCPR should
not envisage, even by implication, the possibility of war; the United
Nations had been established with the object of preventing war.” A pub-
lic emergency could, of course, be created by natural catastrophies as
well as by internal disturbances and strife. The critical element is that
there must be a situation which ‘threatens the life of the nation’.

3 Re Ibrahim, High Court of Uganda, [1970] EA 162.

4 UN document A/2929, chap.V, s. 38. 5 UN document A/2929, chap.V, s. 39.

% Thomas Buergenthal, “To Respect and to Ensure: State Obligations and Permissible Deroga-
tions’ in Louis Henkin (ed.), The International Bill of Rights (New York: Columbia University
Press, 1981), 72, at 73.
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Interpreting the phrase ‘other public emergency threatening the life
of the nation’ in ECHR 15, the European Court has observed that the
natural and customary meaning of the words was sufficiently clear: they
refer to an exceptional situation of crisis or emergency which affects the
whole population and constitutes a threat to the organized life of the
community of which the state is composed.” There are four separate ele-
ments in this definition, namely: (1) the public emergency must be actual
and imminent; (2) its effects must involve the whole nation; (3) the con-
tinuance of the organized life of the community must be threatened; and
(4) the crisis or danger must be exceptional, in that the normal measures
or restrictions for the maintenance of public safety, health, and order
are plainly inadequate.® Buergenthal explains that a public emergency
which threatens the life of the nation could presumably exist even if
the emergency appeared to be confined to one part of the country — for
example, one of its provinces, states, or cantons — and did not threaten
to spill over to other parts of the country. A contrary interpretation is
unreasonable, since it would prevent a state party from declaring a pub-
lic emergency in one of its remote provinces where a large-scale armed
insurrection was in progress merely because it appeared that the conflict
would not spread to other provinces.’

Whether there exists or is imminent a ‘public emergency that threat-
ens the life of the nation’ is usually determined by the head of govern-
ment. In this respect, he is allowed a certain latitude in judgment similar
to the doctrine of the ‘margin of appreciation’ evolved by the European
Commission on Human Rights.!® His view will necessarily be formed
on the basis of information within his knowledge as head of govern-
ment, and in the exercise of his own judgment as the person ultimately
charged with the direction and control of that government. It is as much

~

Lawless v. Ireland (No.3) (1961) 1 EHRR 15.

Denmark, Norway, Sweden and Netherlands v. Greece, (the Greek Case), European Commis-
sion, (1969) 12 Yearbook.

Buergenthal, ‘To Respect and to Ensure’, 72. See Peoples Union for Civil Liberties v. Union of
India, Supreme Court of India, [1999] 2 LRC 1: Public emergency would mean the prevailing
of a sudden condition or state of affairs affecting the people at large, calling for immediate
action.

UN document A/5655, s. 49. The ‘margin of appreciation’ means that a certain discretion
must be left to the government in determining whether there exists a public emergency
which threatens the life of the nation and which must be dealt with by exceptional measures
derogating from its normal obligations under the European Convention: Ireland v. United
Kingdom, European Court, (1978) 2 EHRR 25.

®
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a matter of common sense as it is of intuition and conscience. He may act
on reports submitted by his security staff; he may have regard to advice
given by cabinet and parliamentary colleagues; or he may simply apply
his own political experience and his knowledge of people and matters
to what he perceives to be portentous trends.

If the head of government acts contrary to the empowering provisions
of law, his determination may, of course, be challenged. In Lesotho, the
Emergency Powers Act 1982 provided that the Prime Minister might by
proclamation in the Gazette declare that a state of emergency existed,
such declaration requiring, within fourteen days, approval by resolution
of the Assembly. Where the proclamation was made by the King, pur-
suant to the Lesotho (No. 2) Order 1986 which established a new system
of government under which neither the Prime Minister nor the Assembly
existed and all executive and legislative powers were vested in the King
acting on the advice of the Military Council, the High Court held that
the declaration of a state of emergency was null and void. The Emer-
gency Powers Act clearly intended that the power to make a declaration
of a state of emergency was not to be vested in one authority: the Prime
Minister’s discretion was subject to the scrutiny and approval of the As-
sembly, in whom was vested the power to extend any such declaration.!!

If the head of government is the sole judge of the question whether
a state of public emergency exists or is imminent, is he entitled to de-
termine that question mala fide? If, for instance, he anticipates a par-
liamentary defeat due to the temporary absence from the country of
certain members of his party, can he invoke, until their return, the
regulation-making power usually provided for in public security leg-
islation by falsely determining that a state of public emergency exists or
is imminent? In 1945, the Privy Council thought that it was only if he
acted bona fide and in accordance with his statutory powers, that the
courts could not challenge his view that the emergency existed.'* That

' Law Society of Lesotho v. Minister of Defence, Supreme Court of Lesotho, [1988] LRC (Const)
226, per Cullinan CJ. Cf. The Statev. Adel Osman, Supreme Court of Sierra Leone, [1988] LRC
(Const) 212: The proclamation by the president of a ‘state of public economic emergency’
was valid since the constitution conferred on the president the power to determine the
existence of a state of emergency, and his characterization of any particular situation as
‘economic’ was purely descriptive and did not affect the validity of his proclamation.

12 King Emperor v. Benoari Lal Sarma, Privy Council on appeal from the Supreme Court of
India, [1945] 1 All ER 210.
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absence of good faith would vitiate a determination made by the head of
government is a principle that has been applied in several other jurisdic-
tions too. In Uganda, the High Court refused to recognize the existence
of a state of emergency despite a government’s proclamation. ‘It is com-
mon knowledge’, the court stated, ‘that the government extended the
period of emergency from time to time, not because there was any real
emergency, but for purposes of expediency, so as to enable them to keep
in force emergency regulations. It is not in dispute that. .. there was no
real emergency, but, on the contrary, stability throughout the country’
It was a period when there was ‘a fictitious state of emergency in law
but no real emergency in fact’.!® In India, the Supreme Court while con-
ceding that the judicial process was unsuitable for reaching decisions
on national security, observed that where a decision was challenged on
the ground that it had been reached by a process of unfairness, the gov-
ernment was under an obligation to produce evidence that the decision
had, in fact, been based on the grounds of national security.14

In the absence of any evidence of mala fide, is a court entitled to
inquire whether it was reasonable for the head of government to have
made the determination that a state of public emergency existed or was
imminent? The European Commission has asserted that it always has
the competence and the duty to examine and pronounce upon a govern-
ment’s determination of the existence of a public emergency threatening
the life of the nation.!® Examining the situation in Northern Ireland, the
European Court held that the existence of a ‘public emergency threat-
ening the life of the nation” was reasonably deduced from a combina-
tion of several factors, namely: in the first place, the existence in the
territory of the Republic of Ireland of a secret army engaged in uncon-
stitutional activities and using violence to attain its purposes; secondly,
the fact that this army was also operating outside the territory of the
state, thus seriously jeopardizing the relations of the Republic of Ireland
with its neighbour; thirdly, a steady and alarming increase in terrorist

13 Namwandu v. Attorney-General, High Court of Uganda, [1972] EA 108.

Y Peoples Union for Democratic Rights v. Ministry of Home Affairs, Supreme Court of India,
[1986] LRC (Const) 546. See also Janatha Finance and Investments v. Liyanage, Supreme
Court of Sri Lanka, (1983) 10 Sri LR 373.

15 Greece v. United Kingdom, European Commission, (the first Cyprus Case), (1958-9) 2 Year-
book 174.
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activities.'® On the other hand, the European Commission thought that
there was not a public emergency threatening the life of the nation in
Greece, despite three factors which had been adduced by the govern-
ment, which had seized power by military force, namely, the threat of a
communist takeover of the legitimate government by force; the state of
public order; and a constitutional crisis immediately preceding a general
election that was due to be held.!”

Buergenthal argues that ICCPR 5(1)'® forms an integral part of all the
provisions that authorize derogations, limitations or restrictions. There-
fore, a government’s exercise of the right of derogation under ICCPR 4
must be judged not only for its formal compliance with the requirements
of that provision, but also by asking, in reliance on ICCPR 5(1), what the
government’s ‘aim’ or ‘purpose’ is. If the aim in fact is the destruction of
any of the guaranteed rights, then the derogation will be impermissible
even if it otherwise comports with ICCPR 4. By focusing on the ‘aim’ of
a given activity, ICCPR 5(1) calls for a scrutiny of motives and purposes
and permits subjective elements to be taken into account in addition to
the objective criteria for judging compliance with ICCPR 4(1). Conse-
quently, a derogation under ICCPR 4(1) may conflict with ICCPR 5(1)
if the national emergency was created and proclaimed by a group which

16 Lawless v. Ireland (No.3), European Court, (1961) 1 EHRR 15. See also Ireland v. United
Kingdom, European Commission, (1976) 19 Yearbook 512: There existed at all material
times a public emergency threatening the life of the nation. The degree of violence, with
bombing, shooting and rioting was on a scale beyond what could be called minor civil
disorder. The violence used was in many instances planned in advance, by factions of the
community organized and acting on para-military lines. To a great extent the violence was
directed against the security forces which were severely hampered in their function to keep
or restore the public peace.

Denmark et al v. Greece, European Commission, (1969) 12 Yearbook. On the first point, the
commission found no evidence that a displacement of the lawful government by force of
arms by the Communists and their allies was imminent; indeed, the evidence indicated
that it was neither planned, nor seriously anticipated by either the military or the police
authorities. On the second point, the picture of strikes and work stoppages did not differ
markedly from that in many other countries in Europe over a similar period, and there
was no evidence of any serious disorganization, let alone one involving the whole nation,
of vital supplies, utilities or services as a result of strikes. On the third point, it did not
agree that there was an imminent threat of such political instability and disorder that the
organized life of the community could not be carried on.

‘Nothing in the present Covenant may be interpreted as implying for any state, group or
person any right to engage in any activity or perform any act aimed at the destruction of
any of the rights and freedoms recognized herein or at their limitation to a greater extent
than is provided for in the present Covenant.
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seized power in a state with the aim of establishing a regime committed
to the denial of human rights.!®

the existence of a public emergency to be officially proclaimed

ICCPR 4 requires the existence of a public emergency to be ‘officially
proclaimed’. This is designed to prevent a state from derogating arbi-
trarily from its obligations where such an action is not warranted by
events.?’ A formal, public act of derogation, such as a declaration of a
state of emergency, is required. Where no such act has been proclaimed,
ICCPR 4 does not apply.?! ‘Officially proclaimed” means proclaimed by

22 «

an authority competent to do so.”* ‘Proclamation’ implies publication

and publicity, indicating that a public announcement must accompany
the official proclamation of the public emergency.?> A verbal declara-
tion of a state of emergency is unacceptable.”* Whenever the executive
authority is competent to declare a state of emergency, the official decla-

ration shall always be subject to confirmation by the legislature, within

the shortest possible time.?

measures derogating from human rights obligations

Under ICCPR 4, ECHR 15 and ACHR 27, no derogation is permitted in
respect of: the right to life, the prohibition of torture, the prohibition

19 Buergenthal, “To Respect and to Ensure’, 72, at 86. Examining the role of the judiciary during
a state of emergency, the International Law Association has expressed the view that the ju-
diciary must have the power and jurisdiction to decide: firstly, whether or not an emergency
legislation is in conformity with the constitution of the state; secondly, whether or not any
particular exercise of emergency power is in conformity with the emergency legislation;
thirdly, to ensure that there is no encroachment upon the non-derogable rights and that
measures derogating from other rights are in compliance with the rule of proportionality;
and fourthly, where existing municipal laws and orders are not specifically rescinded or
suspended, the judiciary shall continue to regard them as being in effect. A court of law
must have full powers to declare null and void any emergency measures (legislative or exec-
utive) or any act of application of any emergency measure which does not satisfy these tests:
The Paris Minimum Standards of Human Rights Norms in a State of Emergency, section B,
paragraph 5, [1985] 79 The American Journal of International Law 1072.

20 UN document A/2929, chap.V, s. 41.

2L Cyprusv. Turkey, European Commission, (1976) 4 EHRR 482.

22 UN document A.5655, s. 48. 23 Buergenthal, “To Respect and to Ensure’, 72, at 80.

24 Law Society of Lesotho v. Minister of Defence and Internal Security, Supreme Court of Lesotho,

[1988] LRC (Const) 226.
5 The Paris Minimum Standards of Human Rights Norms in a State of Emergency, section
A, paragraph 2, [1985] 79 The American Journal of International Law 1072.

I )
5



210 GENERAL PRINCIPLES

of slavery and servitude, the prohibition of retroactive criminal laws
and penalties, and freedom of thought, conscience and religion. Addi-
tionally, ICCPR 4 prohibits any derogation in respect of the prohibition
of imprisonment for non-fulfilment of contractual obligations, and the
right to be recognized as a person, while ACHR 27 prohibits deroga-
tion in respect of the right to juridical personality, rights of the family,
the right to a name, rights of the child, the right to a nationality, the
right to participate in government, or the judicial guarantees essential
for the protection of such rights. This prohibition is absolute and no
measures derogating from these rights may be taken even if they appear
to be strictly required by the exigencies of the situation. The Inter-
American Court has explained why the judicial guarantees essential for
the protection of these rights must necessarily remain in force: ‘“The
concept of rights and freedoms as well as that of their guarantees cannot
be divorced from the system of values and principles that inspire it. In
a democratic society, the rights and freedoms inherent in the human
person, the guarantees applicable to them and the rule of law form a
triad. Each component thereof defines itself, complements and depends
on the others for its meaning’.?

The measures which a state may take in derogation of its obligations
after a public emergency has been proclaimed are subject to three con-
ditions: they must be ‘to the extent strictly required by the exigencies
of the situation’; they must not be inconsistent with the state’s other
obligations under international law; and they must not involve discrim-
ination solely on the grounds of race, colour, sex, language, religion or
social origin.?’ It follows that the strict observance of these conditions
must be judicially monitored.?®

extent strictly required by the exigencies of the situation

Since states of emergency may be declared to deal with different situ-
ations, and since the measures that may be taken in each case must be
tailored to ‘the exigencies of the situation’, what might be permissible in

26 Habeas Corpus in Emergency Situations, Inter-American Court, Advisory Opinion OC-8/87,
30 January 1987, 11 EHRR 33.

27 UN document A/2929, chapter V, section 42. See also Weismann v. Uruguay, Human Rights
Committee, Communication No.8/1977, HRC 1980 Report, Annex VI.

28 Judicial Guarantees in States of Emergency, Inter-American Court, Advisory Opinion
0OC-9/87, 6 October 1987, para 21.
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one type of emergency may not necessarily be lawful in another. The
lawfulness of the measures taken to deal with each of the special situa-
tions will depend, moreover, upon the character, intensity, pervasiveness

and particular context of the emergency and upon the corresponding

proportionality and reasonableness of the measures.*’

In Uruguay, the Institutional Act of 1976 prohibited all persons
who had been candidates for elective office in 1966 and 1971 on the lists
of ‘Marxist and pro-Marxist Political Parties or Groups’ from engaging
in any activities of a political nature, including exercising the franchise,
for a period of fifteen years. Even on the assumption that there existed
a state of emergency in Uruguay, the Human Rights Committee failed
to see what ground could be adduced to support the contention that, in
order to restore peace and order, it was necessary to deprive all citizens
who as members of certain political groups had been candidates in pre-
vious elections, of any political right for a period as long as fifteen years.
That measure applied to everyone, without distinction as to whether
such person sought to promote his or her political opinions by peace-
ful means or by resorting to, or advocating the use of, violent means.
Accordingly, it held that the government had failed to show that the
interdiction of any kind of political dissent was required in order to deal
with the alleged emergency situation and pave the way back to political
freedom.*

29 Habeas Corpus in Emergency Situations, Inter-American Court, Advisory Opinion OC-8/87,
30 January 1987, (1987) 11 EHRR 33. See also Joan Hartman, ‘Derogation from Human
Rights Treaties in Public Emergencies’, (1981) 22 Harvard International Law Journal 1, at
17: “This phrase contains three significant words of limitation — “extent”, “strictly”, and
“exigencies”. By focusing upon the extent of the measures, the articles underline the princi-
ple of proportionality. The derogation must be proportional to the danger, both as a matter
of degree and duration. When the danger ceases to be one which threatens the life of the
state, the special measures must likewise terminate; and if the emergency develops in stages
of varying intensity, the measures during each phase should likewise vary. The term “strictly
required” strengthens this element of proportionality and indicates an implicit obligation
to act in good faith. A government is not to make opportunistic use of an emergency to take
repressive action against political rivals or disfavored minorities. Even when a government
is not designedly overreacting, the phrase demands caution and discretion — a duty to take
care in assessing the necessity of a measure. The objective cast of this phrase implies that ne-
cessity, rather than the government’s subjective evaluation, should determine legitimacy of a
derogation. The word ‘exigencies’ likewise stresses absolute necessity. A derogating govern-
ment must canvass the possible less restrictive alternatives before suspending fundamental
rights. If equivalent results could be achieved without a violation of basic rights, then the
measures cannot be said to have been “strictly required by the exigencies of the situation”.

30 Silva v. Uruguay, Human Rights Committee, Communication No.34/1978, HRC 1981
Report, Annex XII.
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The administrative detention of individuals suspected of intending
to take part in terrorist activities in Northern Ireland was upheld by
the European Court. Having regard to the fact that the ordinary law
had proved ineffective in checking the growing danger which threat-
ened the Republic of Ireland; that the ordinary criminal courts were not
sufficient to restore peace and order; that the gathering of evidence to
convict persons involved in activities of the Irish Republican Army and
its splinter groups was proving difficult owing to the military, secret and
terrorist character of those groups and the fear they created among the
population; and that the sealing of the border with Northern Ireland
where these groups mainly operated would have had extremely serious
repercussions, the court considered the measure to be strictly required
by the exigencies of the situation. The court also considered it relevant
that the Offences against the State (Amendment) Act of 1940 was subject
to a number of safeguards designed to prevent abuses in the operation
of the system of administrative detention.’!

The justification for measures in derogation of human rights obliga-
tions does not follow automatically from a high level of violence. There
must be a link between the facts of the emergency on the one hand and
the measures chosen to deal with it on the other. Moreover, the obliga-
tions do not entirely disappear. They can only be suspended or modified
to the extent strictly required.*?

measures not inconsistent with other obligations
under international law

Even measures strictly required by the exigencies of the situation may
nevertheless be impermissible if they conflict with other obligations of
the derogating state under international law. These obligations may arise

31 Lawless v. Ireland (No.3), European Court, (1961) 1 EHRR 15. The application of the Act
was subject to constant supervision by Parliament, which not only received precise details
of its enforcement at regular intervals but could also at any time, by a resolution, annul
the government’s proclamation which had brought the Act into force. The Act provided for
the establishment of a Detention Commission comprising an officer of the Defence Force
and two judges. Any person detained under the Act could refer his case to the Commission
whose opinion, if favourable to the release of the person concerned, was binding on the
government.

32 Ireland v. United Kingdom, European Commission, (1976) 19 Yearbook 512.
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under the Charter of the United Nations, other human rights treaties or
under customary international law.

discrimination solely on the ground of race, colour, sex, language,
religion or social origin

The word ‘solely’ was included to indicate that a state might take mea-
sures derogating from the rights recognized in the ICCPR that could
be construed as discriminatory merely because the persons affected be-
longed to a certain race, religion, etc., although the actual reason for the
derogation might be otherwise. It was therefore important to empha-
size that the evil to be avoided was discrimination based solely on the
grounds mentioned.*

other states parties to be informed of the provisions from which a
state has derogated and of the reasons by which it was actuated

When a state avails itself of the right of derogation in time of public
emergency, it is required to comply with three steps concerning notifi-
cation of its actions. It shall in each case ‘inform immediately’ the other
states parties to the relevant instrument, through the intermediary of
the relevant secretary-general, first, of the provisions from which it has
derogated; second, of the reasons by which it was actuated; and third,
of the date on which it has terminated such derogation.’* But the sub-
stantive right to take derogatory measures may not depend on a formal
notification being made.*® Where the government of Uruguay, in a note
to the UN secretary-general, stated merely that the existence of an emer-
gency situation was ‘a matter of common knowledge’, and no attempt

33 UN document A/2929, chap.V, s. 44.

3 UN document A/2929, chap.V, s. 46. It was generally agreed at the drafting stage that the
proclamation of a public emergency and consequential derogation from the provisions of
the Covenant was a matter of the gravest concern, and the states parties to the Covenant had
the right to be notified of such action. It was further agreed that since the use of emergency
powers had often been abused in the past, a mere notification would not be enough. The
derogating state should also furnish the reason by which it was actuated, although this might
not include every detail of each particular measure taken. Moreover, separate notification
should be given immediately of the date on which the derogation was terminated. See also
UN documents A/2929, chap.V, s. 47; A/5655, s. 54.

> Silva v. Uruguay, Human Rights Committee, Communication No.34/1978, HRC 1981
Report, Annex XII.
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was made to indicate the nature and the scope of the derogations ac-
tually resorted to with regard to the guaranteed rights, or to show that
such derogations were strictly necessary, there had been no compliance

with Article 4(3). Full and comprehensive information is required to be
furnished.3®

36 Silvav. Uruguay, Communication No.34/1978, HRC 1981 Report, Annex XII. Cf. Lawless v.
Ireland (No.3), European Court, (1961) 1 EHRR 15.
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The right of self-determination

Texts
International instruments

International Covenant on Civil and Political Rights/International
Covenant on Economic, Social and Cultural Rights
(ICCPR/ICESCR)

1 (1) All peoples have the right of self-determination. By virtue of
that right they freely determine their political status and freely
pursue their economic, social and cultural development.

(2) All peoples may, for their own ends, freely dispose of their
natural wealth and resources without prejudice to any obli-
gations arising out of international economic co-operation,
based upon the principle of mutual benefit, and international
law. In no case may a people be deprived of its own means of
subsistence.

(3) The States Parties to the present Covenant, including those hav-
ing responsibility for the administration of Non-Self-Governing
and Trust Territories, shall promote the realization of the right
of self-determination, and shall respect that right, in conformity
with the provisions of the Charter of the United Nations.

Regional instruments

African Charter on Human and Peoples’ Rights (AfCHPR)

20 (1) All peoples shall have the right to existence. They shall have
the unquestionable and inalienable right to self-determination.
They shall freely determine their political status and shall pur-
sue their economic and social development according to the
policy they have freely chosen.

217
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(2) Coloured or oppressed peoples shall have the right to free them-
selves from the bonds of domination by resorting to any means
recognized by the international community.

(3) All peoplesshall have the right to the assistance of the states par-
ties to the present Charter in their liberation struggle against
foreign domination, be it political, economic or cultural.

1 (1) All peoples shall freely dispose of their wealth and natural

resources. This right shall be exercised in the exclusive interest
of the people. In no case shall a people be deprived of it.

(2) Incase of spoliation the dispossessed people shall have the right
to the lawful recovery of its property as well as to an adequate
compensation.

(3) The free disposal of wealth and natural resources shall be
exercised without prejudice to the obligation of promoting
international economic co-operation based on mutual respect,
equitable exchange and the principles of international law.

(4) The states parties to the present Charter shall individually and
collectively exercise the right to free disposal of their wealth
and natural resources with a view to strengthening African
unity and solidarity.

(5) States parties to the present Charter shall undertake to elim-
inate all forms of foreign economic exploitation, particularly
that practised by international monopolies so as to enable their
peoples to fully benefit from the advantages derived from their
national resources.

Related texts:

The Charter of the United Nations, Articles 1(2), 55, 73, 76.

International Convention against the Recruitment, Use, Financing, and

Training of Mercenaries 1989.

UNGA Resolution 421D (V) of 4 December 1950: The Right of Peoples

and Nations to Self-Determination.

UNGA Resolution 545 (VI) of 5 February 1952: Inclusion in the In-
ternational Covenant or Covenants on Human Rights of an Article

Relating to the Right of Peoples to Self Determination.

UNGA Resolution 637A (VII) of 16 December 1952: The Right of Peoples

and Nations to Self-Determination.
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UNGA Resolution 742 (VIII) of 27 November 1953: Factors Which
Should Be Taken into Account in Deciding Whether a Territory Is
or Is not a Territory Whose People Have Not Yet Attained a Full
Measure of Self-Government.

UNGA Resolution 1514 (XV) of 14 December 1960: Declaration of the
Granting of Independence to Colonial Countries and Peoples.

UNGA Resolution 1541 (XV) of 15 December 1960: Principles Which
Should Guide Members in Determining Whether or Not an Obliga-
tion Exists to Transmit the Information Called for under Article 73e
of the Charter.

UNGA Resolution 1654 (XVI) of 27 November 1961: The Situation with
Regard to the Implementation of the Declaration on the Granting of
Independence to Colonial Countries and Peoples.

UNGA Resolution 1803 (XVII) of 14 December 1962: Permanent
Sovereignty over Natural Resources.

UNGA Resolution 2105 (XX) of 20 December 1965: Implementation
of the Declaration on the Granting of Independence to Colonial
Countries and Peoples.

UNGA Resolution 2131 (XX) of 21 December 1965: Declaration on the
Inadmissibility of Intervention in the Domestic Affairs of States and
the Protection of Their Independence and Sovereignty.

UNESCO Declaration on the Principles of International Cultural
Co-operation of 4 November 1966.

UNGA Resolution 2160 (XXI) of 30 November 1966: Strict Observance
of the Prohibition of the Threat or Use of Force in International
Relations, and of the Right of Peoples to Self-Determination.

Final Act of the International Conference on Human Rights, Teheran,
11 May 1968, Resolution VIII.

UNGA Resolution 2542 (XXIV) of 11 December 1969: Declaration on
Social Progress and Development, Article 3.

UNGA Resolution 2625 (XXV) of 24 October 1970: Declaration on Prin-
ciples of International Law Concerning Friendly Relations and Co-
operation among States in Accordance with the Charter of the United
Nations.

UNGA Resolution 2734 (XXV) of 16 December 1970: Declaration on
the Strengthening of International Security.

UNGA Resolution 3201 (S-VI) of 1 May 1974: Declaration on the
Establishment of a New International Economic Order.
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The Vienna Declaration and Programme of Action, 25 June 1993.

Declaration on the Occasion of the Fiftieth Anniversary of the United
Nations, UNGA Resolution 50/6, 9 November 1995.

Final Act of the Conference on Security and Co-operation in Europe
(‘Helsinki Final Act’), Helsinki, 1975, Principle VIII: Equal Rights
and Self-Determination of Peoples.

Additional Protocol 1 to the 1949 Geneva Conventions on the Victims
of War, 1977 (UN Document A/322/144 Annex 1).

Comment

The principle of self-determination was first enunciated by President
Woodrow Wilson towards the end of the First World War, and was
the purported basis of the Versailles Peace Settlement of 1919.! The
Wilsonian concept focused principally on communities defined by race,
religion, language or culture, and was formulated within a European
context. In 1941, during the Second World War, the principle of self-
determination was invoked in a global perspective in the Atlantic Char-
ter, a joint declaration in which President Roosevelt and Prime Minister
Churchill made known ‘certain common principles in the national poli-
cies of their respective countries’ on which they based their hopes for a
new world order.? These principles included the following: (1) no ag-
grandizement, territorial or otherwise; (2) no territorial changes that do
not accord with the freely expressed wishes of the peoples concerned;
(3) respect for the right of all peoples to choose the form of government
under which they will live; and (4) restoration of sovereign rights and
self-government to those who have been forcibly deprived of them. These
principles were affirmed in the Declaration by United Nations, signed

! For a recent discussion of the Wilsonian concept, see Anthony Whelan, ‘Wilsonian Self-
Determination and the Versailles Settlement’ [1994] 43 International and Comparative Law
Quarterly 99. On self-determination generally, see Rupert Emerson, ‘Self-Determination’,
[1971] 65 The American Journal of International Law 459; Ved Nanda, “Self-Determination in
International Law” [1972] 66 The American Journal of International Law 321; James Crawford,
The Creation of States in International Law (Oxford: Clarendon Press, 1979), 84-128; Aureliu
Cristescu, The Right to Self-Determination (New York: United Nations, 1981); R.N. Kiwanuka,
‘The Meaning of “People” in the African Charter on Human and Peoples’ Rights’ [1988] 82
The American Journal of International Law 80; Michael K. Addo, ‘Political Self-Determination
within the Context of the African Charter on Human and Peoples’ Rights’ [1988] 32(2) Jour-
nal of African Law 182; Hurst Hannum, ‘Rethinking Self-Determination’ [1993] 34 Virginia
Journal of International Law 1.

2 US Department of State Bulletin, 16 August 1941, p.125.
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in Washington DC on 1 January 1942 by twenty-six nations engaged in
the war,? and later adhered to by a further twenty-one.*

The ‘principle of equal rights and self-determination of peoples’ is
referred to in Articles 1(2) and 55 of the Charter of the United Nations
in the context of the development of friendly relations among states.
It is the rationale for the requirement in Article 73 of the Charter that
member states who have responsibility for the administration of non-
self-governing territories should recognize the principle that the inter-
ests of the inhabitants of those territories are paramount, and accept
as a sacred trust the obligation, inter alia, to promote self-government.
Article 76 contains a similar injunction in respect of trust territories.

In 1950, the United Nations General Assembly recognized ‘the right
of peoples and nations to self-determination’ and called for recommen-
dations on ways and means to ensure the enjoyment of this right.”> In
1952, the General Assembly decided ‘to include in the International
Covenant or Covenants on Human Rights an article on the right of
all peoples and nations to self-determination in reaffirmation of the
principle enunciated in the Charter of the United Nations’. This article
would be drafted in the following terms: ‘All peoples shall have the right
of self-determination’, and it would stipulate that all states, including
those having responsibility for the administration of non-self-governing
territories, should promote the realization of that right, in conformity
with the purposes and principles of the United Nations, and that states
having responsibility for the administration of non-self-governing ter-
ritories should promote the realization of that right in relation to the
peoples of such territories.®

The General Assembly thereby shifted the focus from the inhabitants
of non-self-governing territories alone to ‘all peoples’, and extended the
obligation to promote the realization of the right of self-determination
from colonial powers to ‘all states’. Meanwhile, parallel to the drafting of

w

United States of America, United Kingdom, Union of Soviet Socialist Republics, China,
Australia, Belgium, Canada, Costa Rica, Cuba, Czechoslovakia, Dominican Republic,
El Salvador, Greece, Guatemala, Haiti, Honduras, India, Luxembourg, Netherlands, New
Zealand, Nicaragua, Norway, Panama, Poland, South Africa and Yugoslavia. See United States
Department of State Bulletin, 3 January 1942, p. 3.

Mexico, Philippine Commonwealth, Ethiopia, Iraq, Brazil, Bolivia, Iran, Colombia, Liberia,
France, Ecuador, Peru, Chile, Paraguay, Venezuela, Uruguay, Turkey, Egypt, Saudi Arabia,
Syria and Lebanon. See United States Department of State Bulletin, 12 August 1945, p. 123.
UNGA resolution 421D (V) of 4 December 1950.

UNGA resolution 545 (VI) of 5 December 1952.
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the Covenants, the General Assembly intensified its efforts to secure the
rapid dismantling of colonial regimes, through a series of resolutions
culminating in the 1960 Declaration on the Granting of Independence
to Colonial Countries and Peoples. In that Declaration, the General
Assembly demonstrated its impatience at the pace of decolonization by
requiring that immediate steps be taken in non-self-governing territories
to ‘transfer all powers to the peoples of those territories, without any
conditions or reservations, in accordance with their freely expressed will
and desire, without any distinctions as to race, creed or colour, in order
to enable them to enjoy complete independence and freedom’.”

The obligation in Article 73 of the Charter ‘to develop self-govern-
ment, to take due account of the political aspirations of the peoples,
and to assist them in the progressive development of their free political
institutions, according to the particular circumstances of each territory
and its peoples and their varying stages of advancement’ was overridden
by the declaration that ‘inadequacy of political, economic, social or
educational preparedness should never serve as a pretext for delaying
independence’.?

The right of self-determination recognized in the two Covenants is
broader in scope and content than the right articulated in the 1960

7 In the context of decolonization, the pre-ICCPR 1960 Declaration described as incompat-
ible with the purposes and principles of the United Nations Charter ‘any attempt aimed at
the partial or total disruption of the national unity and the territorial integrity of a coun-
try’ (Article 6). This prohibition appears to have been motivated by a desire to protect a
non-self-governing territory from being dismembered by the administering power prior
to independence, in particular to prevent a wealthier part from remaining attached to the
administering power. In practice, however, several adjustments were in fact made in the
course of decolonization. For example, British Togoland joined the Gold Coast to become
the sovereign state of Ghana, while French Togoland attained independence as Togo; French
Cameroons became the Republic of Cameroon, while British Cameroons was divided into
two regions, with the north being absorbed by Nigeria and the south by Cameroon; British
Somaliland joined Italian Somaliland and acceded to independence as Somalia; Ruanda-
Urundi became independent as two separate states: Rwanda and Burundi, with dominant
Hutu and Tutsi populations respectively; and the Gilbert and Ellice Islands emerged into
independence as Kiribati (Micronesian) and Tuvalu (Polynesian). The United Nations acqui-
esced in all these adjustments. See Michla Pomerance, Self-Determination in Law and Practice
(The Hague: Martinus Nijhoff Publishers, 1982); S.K.N. Blay, ‘Self-Determination versus
Territorial Integrity in Decolonization’ [1986] 18 International Law and Politics 441; Robert
McCorquodale, ‘Self-Determination: a Human Rights Approach’ [1994] International and
Comparative Law Quarterly 857.

See the opinion of Judge Dillard in the Western Sahara Case, IC] Reports 1975, 12 at 121: “The
pronouncements of the Court thus indicate, in my view, that a norm of international law
has emerged applicable to the decolonization of those non-self-governing territories which
are under the aegis of the United Nations.

®
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Declaration. Firstly, it is the right of ‘all peoples’ and not merely of the
inhabitants of non-self-governing territories. The obligation imposed
upon ‘all states’ to promote the realization of this right, ‘including’ those
administering non-self-governing territories, affirms this principle. Sec-
ondly, the ‘political status’ they may determine is not qualified in any
respect. In particular, the concern previously expressed by the General
Assembly that the process of decolonization should not lead to the par-
tial or total disruption of the territorial integrity of a country® is not
reflected in either Covenant.

According to the Human Rights Committee, the right of self-deter-
mination is an ‘inalienable right’ It is of particular importance be-
cause its realization is an essential condition for the effective guaran-
tee and observance of individual human rights and for the promotion
and strengthening of those rights. It is for that reason that the right
of self-determination is set forth in a provision of positive law in both
Covenants, apart from and before all of the other rights. Its practical
exercise will require the establishment of constitutional and political
processes in each country.!® However, the Human Rights Committee
has so far declined to take cognizance of communications relating to the
right of self-determination.

The first communication it received alleged that the Government of
Canada had denied and continued to deny to the people of the Mikmagq
tribal society the right of self-determination, by depriving them of their
means of subsistence and by enacting and enforcing laws and policies
destructive of the family life of the Mikmags and inimical to the proper
education of their children. The government argued that since the right
of self-determination was a collective right, the author, a member of
the Mikmagq tribal society, could not claim that his own rights had been
violated. Without specifically addressing this issue, the committee de-
clared the communication inadmissible on the grounds that the author
had not established that he was authorized to act as a representative on
behalf of the Mikmagq tribal society, and that he had ‘failed to advance
any pertinent facts supporting his claim that he is personally a victim of

a violation of any rights contained in the Covenant’.!!

9 See UNGA resolutions 1514 (XV) of 15 December 1960 and 2625 (XXV) of 24 October
1970.

19 Human Rights Committee, General Comment 12 (1984).

' A.D.v. Canada, Human Rights Committee, Communication No.78/1980, HRC 1984 Report,
Annex XVI.
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The second communication alleged that the Government of Canada
had violated the Lubicon Lake Band’s right of self-determination and,
in particular, the right of its members to dispose freely of their natural
wealth and resources. The committee held that the author, an individual,
could not claim under the Optional Protocol to be a victim of a violation
of the right of self-determination, since ICCPR 1 dealt with rights con-
ferred upon peoples. In its view, the Optional Protocol provided a pro-
cedure under which individuals could claim that their individual rights
had been violated. These rights were set out in part I1I of the covenant.!?
This view was affirmed in two later cases. In one, six Colombian citizens
residing in the islands of San Andres, Providence, and Catalina, which
form an archipelago 300 miles north of mainland Colombia, invoked
ICCPR 1 to challenge, inter alia, recent Colombian legislation that sought
to dispossess many islanders of their land and ‘Colombianize’ the islands
whose population was overwhelmingly English-speaking Protestant.!?
In the other, fourteen members of the Union fiir Siidtirol alleged that
the right of self-determination of the people of South Tirol had been
violated by numerous acts and decrees adopted by the Italian Parlia-
ment which encroached on the ‘autonomous legislative and executive
regional power’ of the province provided for in the 1946 De Gasperi—
Gruber Accord and developed further in the Autonomy Statutes of 1948
and 1972.1

When the ICCPR was being drafted, it was argued by certain states
which opposed the inclusion of a right of self-determination, that it ‘is
a collective right and therefore would not fit into the covenant, which

12 Ominayak v. Canada, Human Rights Committee, Communication No.167/1984, HRC 1990
Report, Annex IX.A.

13 E.P v. Colombia, Human Rights Committee, Communication No.318/1988, HRC 1990 Re-
port, Annex X.P.

4 AB. v. Italy, Human Rights Committee, Communication No.413/1990, HRC 1991 Re-
port, Annex XII.O. See also R.L. v. Canada, Human Rights Committee, Communication
No.358/1989, HRC 1992 Report, Annex X.1. It may be noted that ICCPR 1 does not distin-
guish between the right of self-determination and the other rights recognized therein. Nor
does the Optional Protocol seek to limit the jurisdiction of the Human Rights Committee
to ‘individual rights’ as distinct from ‘collective rights’ Some of the rights recognized in the
ICCPR are by their very nature capable of being exercised by an individual only when he is
acting collectively with other individuals, or in community with others: for example, the
right of peaceful assembly, and the right of a member of an ethnic, religious or linguistic
minority who is prevented from enjoying, in community with other members of the group,
‘the right to enjoy their own culture, to profess and practice their own religion, or to use
their own language’.
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was concerned only with rights and freedoms of the individual’.!® Not
only was this argument rejected, but the Optional Protocol, in Article 7,
emphasized that its provisions ‘shall in no way limit the right of petition
granted by the Charter and other international conventions and instru-
ments to colonial peoples in respect of their right of self-determination’.
According to the Supreme Court of Canada, the existence of the right
of a people to self-determination is now so widely recognized in in-
ternational conventions that the principle has acquired a status beyond
‘convention’ and is considered a general principle of international law.

Interpretation
All peoples

ICCPR 1 does not contain a definition of the term ‘all peoples’, and as the
right to self-determination has developed by virtue of a combination of
international agreements and conventions, coupled with state practice,
with little formal elaboration of the definition of ‘all peoples’, the re-
sult has been that the precise meaning of the term ‘all peoples’ remains
somewhat uncertain.!” In an early draft, the expression ‘All peoples and
nations’ was used. Later, the reference to ‘nations’ was deleted, since
‘peoples’ was considered to be the more comprehensive term.!'® Accord-
ing to the travaux préparatoires, the word ‘all peoples’ was understood to
mean peoples in all countries and territories, whether independent, trust
or non-self-governing. A proposal by India to define ‘all peoples’ to mean
‘large compact national groups’ was not voted upon. It was thought that
the term ‘all peoples’ should be understood in its most general sense
and that no definition was necessary.'” What is clear is that ‘all peoples’
may include only a portion of the population of an existing state. To
restrict the definition of the term to the population of existing states

15 Antonio Cassese, ‘The Self-Determination of Peoples” in Louis Henkin (ed.), The Interna-
tional Bill of Rights (New York: Columbia University Press, 1981), 92, at 93. These countries
included France, Turkey, New Zealand, Australia, Sweden, Netherlands, Belgium, Denmark
and Canada.

16 Reference re Secession of Quebec, Supreme Court of Canada, [1998] 4 LRC 712, at 752, per
Lamer CJ.

17 Reference re Secession of Quebec, Supreme Court of Canada, [1998] 4 LRC 712, at 752, per
Lamer CJ.

18 UN document A/3077, s. 63. 19 UN document A/2929, Chap. IV, s. 9.
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would render the granting of a right of self-determination largely du-
plicative, given the parallel emphasis within the majority of the source
documents on the need to protect the territorial integrity of existing
states, and would frustrate its remedial purpose.?’

In the Charter of the United Nations, the words ‘states’ ‘nations’
and ‘peoples’ are frequently used, sometimes in juxtaposition to each
other. Ina memorandum prepared by the secretariat of the San Francisco
conference at which the Charter was drafted in 1945, it was explained
that the word ‘state’ is used to indicate a definite political entity, as well as
a member of the United Nations; the word ‘nation’ to include political
entities such as colonies, mandates, protectorates, and quasi-states as
well as states; and the word ‘peoples’ to convey the idea of ‘all mankind’
or ‘all human beings’, and therefore to mean all groups of human beings
who may, or may not, comprise states or nations.*!

In a 1981 study prepared for the Sub-Commission on Prevention of
Discrimination and Protection of Minorities,>? Aureliu Cristescu sug-
gested that from discussions on the subject at the United Nations the
following elements of a definition of the term ‘peoples’ had emerged:
(a) a social entity possessing a clear identity and its own characteristics;
and (b) a relationship with a territory, even if the people in question
has been wrongfully expelled from it and artificially replaced by another
population.”> A Meeting of Experts on Further Study of the Rights of

20 Reference re Secession of Quebec, Supreme Court of Canada, [1998] 4 LRC 712, at 752, per
Lamer CJ.

Documents of the United Nations Conference on International Organization, CO/156 (vol.
XVIII, 657-8) cited in Aureliu Cristescu, The Right of Self-Determination (New York: United
Nations, 1981), para 262. A part of the citizens of a country may feel that it has an individ-
uality different from the rest of the nation, based on history, culture, and a long attachment
to a given land and seeks to ensure its survival even if it does not contest its appurtenance
to the nation: Alexandre Kiss, ‘The People’s Right to Self-Determination’ [1986] Human
Rights Law Journal 165 at 173.

Cristescu, Right of Self-Determination, paragraph 279.

In 1967, a former British army officer occupied an abandoned 1300 square metre anti-
aircraft platform erected by the United Kingdom eight miles off its southern coast and
attached by concrete pillars to the seabed, and proclaimed the ‘Duchy of Sealand’. Ten years
later, a German citizen by birth who held the title of Foreign Secretary and President of
the State Council of the Duchy of Sealand brought an action for a declaration that, as one
of the 106 persons who had acquired the citizenship of the Duchy, he had lost his German
citizenship. In ruling the action admissible but unfounded, the Administrative Court of
Cologne held that whilst size was irrelevant, in order to constitute ‘a people’ (one of the
three essential attributes required by international law for statehood) the group of persons

21

2.
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Peoples, convened by UNESCO in 1990, agreed that a people for the pur-
poses of the rights of peoples in international law, including the right of
self-determination, has the following characteristics:

1. A group of individual human beings who enjoy some or all of the fol-
lowing common features: (a) a common historical tradition; (b) racial
or ethnic identity; (c) cultural homogeneity; (d) linguistic unity; (e)
religious or ideological affinity; (f) territorial connection; and (g)
common economic life;

2. The group must be of a certain number which need not be large (e.g.
the people of micro states) but must be more than a mere association
of individuals within a state;

3. The group as a whole must have the will to be identified as a people or
the consciousness of being a people — allowing that groups or some
members of such groups, though sharing the foregoing characteris-
tics, may not have the will or consciousness; and

4. Possibly, the group must have institutions or other means of express-
ing its common characteristics and will for identity.

The inhabitants of non-self-governing colonial territories constitute a
‘people’ entitled to exercise the right of self-determination.?* This was
clarified by the United Nations in 1952 when it called upon admin-
istering states to ascertain the freely expressed wishes of such people
through plebiscites or other recognized democratic means, preferably
under the auspices of the United Nations.?® According to the Interna-
tional Court of Justice, the consultation of the inhabitants of a colony in
regard to the future political status of that colony is now an ‘inescapable
imperative’.?® During the discussions on draft ICCPR 1 it was generally

in question must form a cohesive vibrant community. ‘These “nationals” have not acquired
their “nationality” in order to live with one another and handle all aspects of their lives
on a collective basis, but on the contrary they continue to pursue their individual interests
outside the “Duchy”. The common purpose of their association is limited to a small part
of their lives, namely their commercial and tax affairs. This degree of common interest
cannot be regarded as sufficient for the recognition of a “people” within the meaning of
international law’: In re Duchy of Sealand (1989) 80 International Law Reports 683.

See Legal Consequences for States of the Continued Presence of South Africa in Namibia (South
West Africa) Notwithstanding Security Council Resolution 276 (1970), ICJ Reports 1971, 4.

25 UNGA resolution 637A (VII), 16 December 1952. See also UNGA resolution 1514 (XV),
14 December 1960.

Per Judge Nagendra Singh, in Western Sahara, ICJ Reports 1975, 81.

24
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understood that ‘peoples’ included the peoples of federated states.?’ It
is of the essence of federalism, which is a voluntary union, that two or
more units choosing to federate retain the right to withdraw from the
federation in accordance with agreed constitutional processes. Indige-
nous peoples are ‘peoples’ in every social, cultural and ethnological sense
of the term. As Erica-Irene Daes, the chairperson of the UN Working
Group on Indigenous Populations, has observed, they have their own
specific languages, laws, values and traditions; their own long histories
as distinct societies and nations; and a unique economic, religious and
spiritual relationship with the territories in which they have so long lived.
‘It is neither logical nor scientific to treat them as the same “peoples” as
their neighbours, who obviously have different languages, histories and
cultures, and who often have been their oppressors’.?®

Antonio Cassese has argued that two conditions must be satisfied be-
fore the people of a national component of a multinational state have
the right of self-determination. First, the national group must be a
member of a state made up of different national groups of compara-
ble dimensions, not one where there is a majority and one (or more)
identifiable minority groups. States contemplated included the former
USSR and Yugoslavia, and perhaps India. Second, the national or eth-
nic group must be recognized constitutionally, having a distinct legal
status within the constitutional framework; for example, the republics
of the former USSR. According to him, an ‘ethnic group’ is entitled
to self-determination only when it achieves the dimension and impor-
tance of other components of the state, both in fact and in constitu-
tional conception. He concedes, however, that where some doubt exists
as to whether these two conditions are satisfied, neither the text nor
the preparatory record provides any guidance as to how that question
should be decided.? Alexandre Kiss disagrees on the ground that these
two conditions are ‘too restrictive’. An important minority may, even if
it cannot be numerically compared to the majority of the population,
have the economic, social and cultural structures which should enable

27 UN document A/C.3/SR.668, paras 14-16.

8 Erica-Irene Daes, ‘The Right of Indigenous Peoples to “Self-Determination” in the Con-
temporary World Order’, Donald Clark and Robert Williamson (eds.) Self-Determination:
International Perspectives, (London: MacMillan Press Ltd., 1996), 47, at 51.

29 Antonio Cassese, ‘The Self-Determination of Peoples’ in Louis Henkin (ed.), The Interna-
tional Bill of Rights (New York: Columbia University Press, 1981), 92, at 95.
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it to be considered as a people, especially if it has a strong historical re-
lationship with a territory. On the other hand, the requirement that the
‘people’ is recognized constitutionally is, according to Kiss, dangerous,
since it may be an incitation for states to withhold the recognition of
the particular identity of different groups living on its territory.*°

Do ‘peoples’ include a minority within a sovereign state that identi-
fies itself as a ‘people’ but does not satisfy the conditions proposed by
Cassese? A factor that appears to militate strongly against the inclusion
of minority groups is the following statement in the 1970 Declaration
on Principles of International Law Concerning Friendly Relations and
Cooperation among States in accordance with the Charter of the United

Nations:*!

Nothing in the foregoing paragraphs shall be construed as authoriz-
ing or encouraging any action which would dismember or impair, to-
tally or in part, the territorial integrity or political unity of sovereign
and independent states conducting themselves in compliance with the
principle of equal rights and self-determination of peoples as described
above and thus possessed of a government representing the whole peo-
ple belonging to the territory without distinction as to race, creed or
colour.

This statement is often cited in support of the proposition that minority
groups are not to be regarded as ‘peoples’, or that even if they were, they
are not entitled to the option of ‘secession’ in the event of exercising their
right of self-determination. On the other hand, what this paragraph
asserts is that minority groups do not enjoy the right of ‘secession’ when
the state to which they belong is conducting itself in compliance with the
principle of equal rights and self-determination of peoples (for example,
by not subjugating, dominating or exploiting any group of peoples); and
it possesses a government that represents the whole people belonging
to the territory without distinction as to race, creed or colour. In other
words, a people living within a sovereign and independent state may, in

30 Alexandre Kiss, ‘The People’s Right to Self-Determination’, [1986] Human Rights Law
Journal 165, at 173.

31 UNGA resolution 2625 (XXV) of 24 October 1970. Having regard to the context in which
this paragraph appears, it was probably developed in the wake of events involving groups
such as the Katangese in Zaire, the Ibos in Nigeria, and the Karens in Burma, to prevent
the disruption, whether by internal or external forces, of the territorial integrity of newly
independent states.
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the exercise of their right of self-determination, decide to secede if: (a)
that state is pursuing a policy of discrimination against such ‘people’
on the basis of race, creed or colour; and (b) such ‘people’ are not
represented in the government of that state; or as the Supreme Court
of Canada described it, ‘where a definable group is denied meaningful
access to government to pursue their political, economic, social and
cultural development’.??

To sum up, therefore, ‘peoples’ means the inhabitants of all coun-
tries and territories, whether sovereign and independent or non-self-
governing. The term probably includes indigenous peoples as well as
ethnic, religious and linguistic minorities within such countries and
territories, oppressed majorities, and displaced peoples. Whether in any
given context a group constitutes a ‘people’ will depend on the extent
to which that group shares ethnic, linguistic, religious or cultural bonds
and possesses a collective desire to live together. This is essentially a
process of self-definition.>

the right of self-determination

The right of self-determination has two aspects. The internal aspect is
the right of all peoples to pursue their economic, social and cultural
development without outside interference. In this respect there exists a
link with the right of every citizen to take part in the conduct of public
affairs at any level. In consequence, the government must represent the
whole population without distinction as to race, colour, descent or na-
tional or ethnic origin. The external aspect of self-determination implies
that all peoples have the right to determine freely their political status
and their place in the international community based upon the prin-
ciple of equal rights and exemplified by the liberation of peoples from
colonialism and by the prohibition on subjecting peoples to alien sub-
jugation, domination and exploitation.** Under international law, the
right to self-determination only generates, at best, a right to external

32 Reference re Secession of Quebec, Supreme Court of Canada, [1998] 4 LRC 712, at 752, per
Lamer CJ.

33 The principle of self-identification is recognized in the ILO Convention Concerning In-
digenous and Tribal Peoples in Independent Countries, No.169 of 27 June 1989, Art. 1(2).

34 Committee on the Elimination of Racial Discrimination, General Recommendation XXI
(1996).
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self-determination in situations of former colonies; where a people is
oppressed, as for example under foreign military occupation; or where
a definable group is denied meaningful access to government to pur-
sue their political, economic, social and cultural development. In all
three situations, the people in question are entitled to a right to external
self-determination because they have been denied the ability to exert
internally their right to self-determination.*

The essence of the right of self-determination is choice; a free, gen-
uine and voluntary choice in securing the continuing restructuring of
human communities in accordance with the evolving aspirations of the
members of such communities. Although ICCPR 1 does not specify
how such choice may be expressed, United Nations and state practice
suggests that a people may express themselves at a plebiscite or a referen-
dum or, indeed, at a general election. Since human rights are continuing
rights, the people’s choice may be expressed from time to time;*® ‘self-
determination is not a single event — one revolution or one election’” It
is not a single choice to be made in a single day. It is the right of a group
to adapt their political position in a complicated world to reflect chang-
ing capabilities and changing opportunities.*® The continuing nature of
this right is implicit in the Human Rights Committee’s description of it
as ‘inalienable’. The right is not exhausted upon its first exercise. For in-
stance, it cannot be forfeited by a colonial people once they have chosen
to end their state of political tutelage. Such people may subsequently
wish to alter their political status into that of free association with a
neighbouring state. Or they may need to exercise that right again if their
territory is militarily occupied by another state. In 1990 the people of
the sovereign states of the Federal Republic of Germany and the German

35 Reference re Secession of Quebec, Supreme Court of Canada, [1998] 4 LRC 712, at 752, per
Lamer CJ.

36 See Helsinki Act, Principle VII: ‘By virtue of the principle of equal rights and self-
determination of peoples, all peoples always have the right, in full freedom, to determine
when and as they wish, their internal and external political status, without external interfer-
ence, and to pursue as they wish their political, economic, social and cultural development.
The continuing nature of this right is also recognized in UNGA resolution 1541 (XV), 15
December 1960: see reference to ‘free association’.

37 Ms E. Young, Representative of the United Kingdom to the Third Committee of the United
Nations General Assembly, in a speech made on 15 October 1986, British Yearbook of Inter-
national Law (Oxford: Clarendon Press, 1986), 516.

38 Roger Fisher, ‘The Participation of Microstates in International Affairs’ 1968 Proceedings,
American Society of International Law 166.
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Democratic Republic in the exercise of their right of self-determination
created a single German state,® and shortly thereafter the people of
the sovereign state of Czechoslovakia resolved to divide their country
into two states — the Czech Republic and the Slovak Republic. Earlier,
the people of West Pakistan asserted their independence and established
their own sovereign state of Bangladesh, and the people of Singapore
seceded from Malaysia to establish their own independent republic.*’

freely determine their political status and freely pursue their economic,
social and cultural development

‘Political status’ refers to the status of a people within the international
community. Such status may be that of a sovereign independent state;
free association with an independent state; integration with an indepen-
dent state; or, indeed, emergence into any other political status.*!

Sovereign independent state

The United Nations has enumerated several factors which are ‘indicative
of the attainment of independence’. They are:

a. full international responsibility of the territory for the acts inherent
in the exercise of its external sovereignty and for the corresponding
acts in the administration of its internal affairs;

b. eligibility for membership in the United Nations;

c. power to enter into direct relations of every kind with other govern-
ments and with international institutions and to negotiate, sign and
ratify international instruments;

d. sovereign right to provide for its national defence;

3 Treaty on the Final Settlement with Respect to Germany 1990. For the text, see (1990) 29
International Legal Materials 1186. See also Robert McCorquodale, ‘Self-Determination: a
Human Rights Approach’ [1994] 43 International and Comparative Law Quarterly 857.

40 The Constitutional Court of Turkey has held that when the Turkish people decided that
the Turkish Republic should be a unitary state, and that decision was incorporated in the
constitution, Turkey became an indivisible entity, and every Turkish citizen was bound to
obey that constitutional preference. Federalism was thus excluded from the constitution
and no political party may advocate a federal system in Turkey. Accordingly, the court
upheld a decision dissolving the People’s Labour Party, which advocated the division of
the Turkish Republic into two federating units: ‘Turkish’ and ‘Kurdish’. See Decision of the
Constitutional Court of Turkey, 14 July 1993, 1992/1, (1993) 2 Bulletin on Constitutional
Case-Law 59-60. This judgment failed to recognize the continuing nature of the right of
self-determination.

1 UNGA resolution 2625 (XXV), 24 October 1970.
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e. complete freedom of the people of the territory to choose the form of
government which they desire;

f. freedom from control or interference by the government of another
state in respect of the internal government (legislature, executive,
judiciary and administration of the territory);

g. complete autonomy in respect of economic, social and cultural
affairs.*?

Free association with an independent state

Principles formulated by the United Nations suggest that free association
with an independent state should be the result of a free and voluntary
choice by the peoples of the territory concerned, expressed through
informed and democratic processes. It should be one which respects
the individuality and the cultural characteristics of the territory and
its peoples, and retains for such peoples the freedom to modify the
status of association through the expression of their will by democratic
means and through constitutional processes. The associated territory
should have the right to determine its internal constitution without
outside interference, in accordance with due constitutional processes
and the freely expressed wishes of the people. This does not preclude
consultations as appropriate or necessary under the terms of the free
association agreed upon.*’

Integration with an independent state

According to the same principles, integration with an independent state
may take place only in the following circumstances:

(a) the integrating territory should have attained an advanced stage of
self-government with free political institutions, so that its peoples
would have the capacity to make a responsible choice through in-
formed and democratic processes;

(b) the integration should be the result of the freely expressed wishes
of the territory’s peoples acting with full knowledge of the change
in their status, their wishes having been expressed through informed
and democratic processes, impartially conducted and based on
universal adult suffrage.

42 UNGA resolution 742 (VIII), 27 November 1953.
43 UNGA resolution 1541 (XV), 15 December 1960, principle VII.
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Integration with an independent state should be on the basis of complete
equality between the peoples of the integrating territory and those of
the independent state with which it is integrated. The peoples of both
territories should have equal status and rights of citizenship and equal
guarantees of fundamental rights and freedoms without any distinction
or discrimination; both should have equal rights and opportunities for
representation and effective participation at all levels in the executive,
legislative and judicial organs of government.**

Any other political status

The principles described above were formulated by the United Nations
in the context of decolonization and, therefore, appear to contemplate
the exercise of the right of self-determination by all the peoples of a ter-
ritory. When the right is sought to be exercised by a smaller collectivity
living within a territory, such as a group of indigenous peoples or an
ethnic, religious or linguistic minority, such collectivity may desire a
political status other than independence, association or integration; in
other words a political status that does not involve secession. Viable op-
tions that are favoured may be regional autonomy or self-government,
or such peoples may prefer to assimilate with the remainder of the pop-
ulation under existing political structures. The principles that would be
indicative of the effective establishment of such a political status have
not yet been identified.

All peoples may, for their own ends, freely dispose of their natural
wealth and resources without prejudice to any obligations arising
out of international co-operation, based upon the principle of
mutual benefit, and international law

The original draft of ICCPR 1 read: ‘The right of peoples to self-deter-
mination shall also include permanent sovereignty over their natu-
ral wealth and resources.” That text was opposed on the ground that
‘permanent sovereignty’ was not a tenable concept as any state could vol-
untarily limit its own sovereignty at any time. The proposition was also
considered dangerous in that it would sanction unwarranted expropria-
tion or confiscation of foreign property and would subject international

44 UNGA resolution 1541 (XV), 15 December 1960, principles VIII and IX.
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agreements and arrangements to unilateral renunciation.*> On the other
hand, it was argued that the right of self-determination certainly in-
cluded the simple and elementary principle that a people should be
master of its own natural wealth or resources. It was emphasized that
the draft as formulated was not intended to frighten off foreign invest-
ment by a threat of expropriation or confiscation. It was intended rather
to warn against such foreign exploitation as might result in depriving
the local population of its own means of subsistence.*® Finally it was
agreed to delete the reference to ‘permanent sovereignty’ and to redraft
the article in the above form in order to meet the objections which had
been expressed that it could be invoked to justify expropriation without
proper compensation.’

According to Cassese, ICCPR 1(2) has two distinct consequences. For
dependent peoples, the right implies that the governing authority is
under the duty to use the economic resources of the territory in the
interest of the dependent people. In a sovereign state, the government
must utilize the natural resources so as to benefit the whole people. He
argues that where it is demonstrated that the government of a country
exploits the natural resources in the exclusive interest of a small segment
of the population, plainly disregarding the needs of the vast majority of
the people, or where the government has surrendered control over the
natural resources of the country to a foreign state or private company
without ensuring that the exploitation of those resources would be car-
ried out primarily in the interest of the people, that government would
be in violation of ICCPR 1(2).48

The travaux préparatoires indicate that the references to international
law and international co-operation were included ‘to allay any fears
regarding foreign investments in a country’, while the words ‘based upon
the principle of mutual benefit’ would ‘provide certain safeguards’*’

45 UN document A/2929, chap. IV, s. 20. 46 UN document A/2929, chap. IV, s. 21.

47 UN document A/3077, s. 65. But see Art. 47 of the ICCPR which reaffirms the ‘inherent
right of all peoples to enjoy and utilise fully and freely their natural wealth and resources’.

48 Cassesse, ‘Self-Determination of Peoples’ 92, at 103.

4 On the meaning of ‘international law’, see the advisory opinion of the International
Court of Justice that ‘an international instrument has to be interpreted and applied
within the framework of the entire legal system prevailing at the time of the interpre-
tation’: Legal Consequences for States of the Continued Presence of South Africa in Namibia
(South West Africa) Notwithstanding Security Council Resolution 276 (1970), IC] Reports
1971, 31.
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In no case may a people be deprived of its own means of subsistence

This clause suggests that a people may not be deprived of their basic
resources and thereby denied their means of subsistence. An example
cited at the drafting stage was of a tribe that is deprived of its ancestral
land and resettled elsewhere against its will.>® This clause also suggests
that even where international law requires a government to pay compen-
sation for the expropriation of foreign investments, it may avoid doing
so if the effect of making the payment would be to deprive the people
of its means of subsistence.

The States Parties, including those having responsibility for
the administration of Non-Self-Governing and Trust Territories,
shall promote the realization of the right of self-determination,
and shall respect that right

It was originally proposed that this paragraph should only set forth
the obligation of states that were responsible for the administration of
non-self-governing and trust territories to promote the realization of
the right of self-determination. That proposal was amended to include
all states, whether or not they were administering states.”’ However,
specific reference was made to administering states since it was con-
sidered that the most urgent contemporary problem was the achieve-
ment of independence by the peoples of non-self-governing and trust
territories.>

This paragraph imposes specific obligations on states, not only in re-
lation to their own peoples but vis-a-vis all peoples who have not been
able to exercise or have been deprived of the possibility of exercising their
right of self-determination. The obligations exist irrespective of whether
a people entitled to self-determination depends on such states or not. It
follows that all states should take positive action to facilitate the realiza-
tion of and respect for the right of peoples to self-determination.> This
requirement that all states shall promote the realization of the right of
self-determination appears to support the view that ICCPR 1 reaches

50 UN document A/C.3/SR.674, para. 8. ! UN document A/2929, chap. IV, s. 17.
52 UN document A/3077, s. 66.
33 Human Rights Committee, General Comment 12 (1984).
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beyond colonial and trust territories and encompasses all peoples in-
cluding those in sovereign and independent states.”*

The United Nations has urged governments to take appropriate steps
and to exercise the utmost vigilance against the activities of mercenaries
and to ensure by legislative measures that territories under their con-
trol, as well as their nationals, are not used for the recruitment, assembly,
financing, training, and transit of mercenaries, or for the planning of ac-
tivities designed to destabilize or overthrow the government of another
state, to threaten the territorial integrity of another state, or to fight
any national liberation movement struggling against colonial domina-
tion and foreign intervention or occupation. Mercenaries are commonly
recruited to commit acts of sabotage against a third country, to carry
out selective assassinations of prominent persons, and to participate in
armed conflicts.>

in conformity with the provisions of the Charter of the United Nations

Any action taken by states to facilitate the realization of, and respect
for, the right of self-determination must be consistent with obliga-
tions under the Charter of the United Nations and other international
law. In particular, states must refrain from interfering in the internal
affairs of other states and thereby adversely affecting the exercise of the
right of self-determination.’® It is perhaps not without significance that
at the drafting stage, proposals to insert the following two qualifying
clauses were not adopted: that states should promote the right of self-
determination ‘in accordance with constitutional processes’ and ‘with
proper regard for the rights of other states and peoples’. Since the former
clause was intended to mean that the right of self-determination should

54 Upon acceding to the covenant, the Government of India declared its understanding that the
words ‘the right of self-determination’ in Article 1 ‘apply only to the peoples under foreign
domination and that these words do not apply to sovereign independent states or to a section
of a people or nation — which is the essence of national integrity’. Several governments took
objection to this declaration on the ground that it sought to attach conditions not provided
for in the covenant. See the response of the Governments of France, Germany, and the
Netherlands: UN document CCPR/C/2/Rev.3 of 12 May 1992.

UNGA resolution 49/150 of 13 December 1994. On the use of mercenaries as a means of
impeding the exercise of the right of self-determination, see Report of Enrique Bernales
Ballesteros, Special Rapporteur, UN document E/CN.4/1996/27 and earlier reports.

6 Human Rights Committee, General Comment 12 (1984).
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be promoted ‘by legal and peaceful means’, it was feared that it might
become an insurmountable obstacle to the realization of that right if
it meant, for instance, that before the right was granted to a non-self-
governing or trust territory, the constitution of the metropolitan state
had to be amended. The latter clause was opposed on the ground that it
permitted the exercise of a basic right only on the condition that all the
rights of other states and peoples — and possibly secondary or acquired
rights — were not injured thereby.>’

57 UN document A/2929, chap. 1V, 5.18.
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The right to life

Texts
International instruments

Universal Declaration on Human Rights (UDHR)

3 Everyone has the right to life. ..

International Covenant on Civil and Political Rights (ICCPR)

6 (1) Every human being has the inherent right to life. This right shall

be protected by law. No one shall be arbitrarily deprived of his
life.

(2) In countries which have not abolished the death penalty,

sentence of death may be imposed only for the most serious
crimes in accordance with the law in force at the time of the
commission of the crime and not contrary to the provisions of
the present Covenant and to the Convention on the Prevention
and Punishment of the Crime of Genocide. This penalty can
only be carried out pursuant to a final judgment rendered by a
competent court.

(3) When deprivation of life constitutes the crime of genocide, it is

understood that nothing in this article shall authorize any State
Party to the present Covenant to derogate in any way from any
obligation assumed under the provisions of the Convention on
the Prevention and Punishment of the Crime of Genocide.

(4) Anyone sentenced to death shall have the right to seek pardon or

commutation of the sentence. Amnesty, pardon or commutation
of the sentence of death may be granted in all cases.

(5) Sentence of death shall not be imposed for crimes committed

by persons below eighteen years of age and shall not be carried
out on pregnant women.
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(6) Nothing in this article shall be invoked to delay or to prevent the
abolition of capital punishment by any State Party to the present
Covenant.

Second Optional Protocol to the ICCPR (2 OP)

1 (1) No one within the jurisdiction of a State Party to the present
Optional Protocol shall be executed.

(2) Each State Party shall take all necessary measures to abolish the
death penalty within its jurisdiction.

2 (1) No reservation is admissible to the present Protocol, except for
a reservation made at the time of ratification or accession that
provides for the application of the death penalty in time of war
pursuant to a conviction for a most serious crime of a military
nature committed during wartime.

(2) The State Party making such a reservation shall at the time of
ratification or accession communicate to the Secretary-General
of the United Nations the relevant provisions of its national
legislation applicable during wartime.

(3) The State Party having made such a reservation shall notify the
Secretary-General of the United Nations at the beginning or
ending of a state of war applicable to its territory.

6 (1) The provisions of the present Protocol shall apply as additional
provisions to the Covenant.

(2) Without prejudice to the possibility of a reservation under
article 2 of the present Protocol, the right guaranteed in article 1,
paragraph 1, of the present Protocol shall not be subject to any
derogation under article 4 of the Covenant.

Regional Instruments

American Declaration of the Rights and Duties of Man (ADRD)
1 Every human being has the right to life...

American Convention on Human Rights (ACHR)

4 (1) Every person has the right to have his life respected. This right
shall be protected by law, and, in general, from the moment of
conception. No one shall be arbitrarily deprived of his life.

(2) In countries that have not abolished the death penalty, this may
be imposed only for the most serious crimes and pursuant to a
final judgment rendered by a competent court and in accordance
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(5)
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2 (2)
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with a law establishing such punishment, enacted prior to the
commission of the crime. Its application shall not be extended
to crimes to which it does not presently apply.

The death penalty shall not be re-established in States that have
abolished it.

In no case shall capital punishment be inflicted for political
offences or related crimes.

Capital punishment shall not be imposed upon prisoners who, at
the time the crime was committed, were under 18 years of age or
over 70 years of age; nor shall it be applied to pregnant women.
Every person condemned to death shall have the right to ap-
ply for amnesty, pardon, or commutation of sentence, which
may be granted in all cases. Capital punishment shall not be im-
posed while such a petition is pending decision by the competent
authority.

Protocol to the ACHR (P/ACHR)

The States Parties to this Protocol shall not apply the death pe-
nalty in their territory to any person subject to their jurisdiction.
No reservations may be made to this Protocol. However, at the
time of ratification or accession, the States Parties to this instru-
ment may declare that they reserve the right to apply the death
penalty in wartime in accordance with international law, for
extremely serious crimes of a military nature.

European Convention for the Protection of Human Rights

2 (1)

(2)

and Fundamental Freedoms (ECHR)

Everyone’s right to life shall be protected by law. No one shall

be deprived of his life intentionally save in the execution of a

sentence of a court following his conviction of a crime for which

this penalty is provided by law.

Deprivation of life shall not be regarded as inflicted in contra-

vention of this article when it results from the use of force which

is no more than absolutely necessary:

a. in defence of any person from unlawful violence;

b. in order to effect a lawful arrest or to prevent the escape of a
person lawfully detained;

c. in action lawfully taken for the purpose of quelling a riot or
insurrection.
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ECHR, Protocol No. 6 (ECHR P6)

1 The death penalty shall be abolished. No one shall be condemned to
such penalty or executed.

2 A State may make provision in its law for the death penalty in respect
of acts committed in time of war or of imminent threat of war; such
penalty shall be applied only in the instances laid down in the law and
in accordance with its provisions. The State shall communicate to the
Secretary General of the Council of Europe the relevant provisions
of that law.

3 No derogation from the provisions of this Protocol shall be made
under Article 15 of the Convention.

4 No reservation may be made under Article 64 of the Convention in
respect of the provisions of this Protocol.

African Charter on Human and Peoples’ Rights (AfCHPR)

4 Human beings are inviolable. Every human being shall be entitled
to respect for his life and the integrity of his person. No one may be
arbitrarily deprived of this right.

Related texts:

Convention on the Prevention and Punishment of the Crime of
Genocide.

International Convention on the Suppression and Punishment of the
Crime of Apartheid 1973.

International Convention against the Taking of Hostages 1979.

Declaration on the Protection of All Persons from Enforced Disappear-
ances, UNGA Resolution 47/33 of 18 December 1992.

Statute of the International Tribunal for the Former Yugoslavia, Security
Council Resolution 827, Annex, Article 24(1).

Statute of the International Tribunal for Rwanda, Security Council
Resolution 955, Annex, Article 23(1).

Safeguards Guaranteeing Protection on the Rights of Those Facing the
Death Penalty, ECOSOC Resolution 1984/50 of 25 May 1984.

United Nations Basic Principles on the Effective Prevention and Investi-
gation of Extra-Legal, Arbitrary and Summary Executions, ECOSOC
Resolution 1989/65 of 24 May 1989.
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United Nations Basic Principles on the Use of Force and Firearms by
Law Enforcement Officials, adopted by the Eighth United Nations
Congress on the Prevention of Crime and the Treatment of Offenders,
7 September 1990.

Comment

The right to life is the supreme right of the human being.! It is the right
from which all other rights flow, and is therefore basic to all human
rights. It is one of the rights which constitute ‘the irreducible core of
human rights’? It is, therefore, non-derogable even in time of public
emergency which threatens the life of the nation.

When ICCPR 6 was being drafted, different opinions were expressed
as to how the right should be formulated. One view was that it should
enunciate the principle that no one should be deprived of his life un-
der any circumstances. It was maintained that in formulating the most
fundamental of all rights, no mention should be made of circumstances
under which the taking of life might seem to be condoned. Against this
view it was contended that the covenant must be realistic: that circum-
stances did exist under which the taking of life was justified. A second
view was that in a covenant which would not admit progressive imple-
mentation of its provisions, it was desirable to define as precisely as
possible the exact scope of the right and the limitations thereto in order
that states would be under no uncertainty in regard to their obligations.
The proper method of formulating the right would be to spell out specif-
ically the circumstances in which the taking of life would not be deemed
a violation of the general obligation to protect life. Against this view it
was maintained that any enumeration of limitations would necessarily
be incomplete and would, moreover, tend to convey the impression that
greater importance was being given to the exceptions than to the right.
An article drafted in such terms would seem to authorize killing rather
than safeguard the right to life. A third view, which prevailed, was that
a general formulation which did not list exceptions was preferable. The

! Human Rights Committee, General Comment 6 (1982). See also Camargo v. Colombia,
Human Rights Committee, Communication No. 45/1979, HRC 1982 Report, Annex XI.

2 Per Judge Weeramantry, Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion,
ICJ Reports 1996, 226, at 506.
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article should simply but categorically affirm that ‘no one shall be ar-
bitrarily deprived of his life’ and that ‘everyone’s right to life shall be
protected by law’. It was explained that a clause providing that no one
should be deprived of his life ‘arbitrarily’ would indicate that the right
was not absolute and obviate the necessity of setting out the possible
exceptions in detail.’ This formula was adopted in ACHR 4, but not in
ECHR 2 which prohibits ‘intentional” killing and proceeds to specify
three distinct exceptions to that prohibition.

Another problem that arose at the drafting stage of ICCPR 6 was the
fact that there were at the time several countries in which domestic law
authorized the application of the death penalty. Some opposition was
expressed to any recognition of this fact by the inclusion in the arti-
cle of provisions dealing with capital punishment. It was feared that
an impression might be conveyed that the practice was sanctioned by
the international community. It was maintained that an article which
guaranteed the right to life should not in any way sanction the taking
of life, but should prohibit the death penalty. It was also argued that
capital punishment had no deterrent effect on crime, and was contrary
to the modern concept of punishment, which was to bring about the
rehabilitation of the offender. On the other hand, it was recognized that
since capital punishment did exist in certain countries, its rejection in
the covenant would create difficulties of ratification for those countries
which had not yet abolished it. Its abolition was often a highly contro-
versial domestic question that ought to be left to each state to resolve. It
was finally agreed that without requiring the immediate abolition of the
death penalty, ICCPR 6 would impose restrictions to delimit strictly its
scope and application in terms that strongly suggested that early abo-
lition was desirable. Adequate safeguards would be provided to ensure
that the death penalty was not imposed unjustly or capriciously in dis-
regard of human rights. Indeed, in order to avoid the impression that
the covenant sanctioned capital punishment, it was also agreed to add a
clause to