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Preface

. . . in general and ordinary cases, between friend and friend, where one of them
is desired by the other to change a resolution of no very great moment, should
you think ill of that person for complying with the desire, without waiting to be
argued into it? – Jane Austen, Pride and Prejudice1

It would not be wicked to love me.
It would to obey you. – Charlotte Bronte, Jane Eyre2

To be servile to none – to defer to none – not to any tyrant, known or unknown. –
Walt Whitman, Leaves of Grass3

Inmost cases, comity and respect for federalism compel us to defer to the decisions
of state courts on issues of state law. – Bush v. Gore (Rehnquist, J., concurring)4

Sometimes when people disagree, conflict can be avoided by walking away.
But going one’s own way, following one’s own lights, though it avoids conflict,
does not resolve it. Nor is it likely to be an appealing or even available option
when those who disagree are also connected – in a relationship, in a commu-
nity, in a cooperative venture, in a state. It is in these cases, where context
does not permit easy escape, that moral theory has its natural home, guiding
argument and discussion and providing the theoretical basis for resolving dis-
agreements through reason rather than force. In the ideal case, argument and
discussion lead to consensus, which avoids conflict through a happy coinci-
dence of views with the question of the correctness of those views temporarily
relegated to the background. At other times, disagreement may continue be-
yond the time one can reasonably wait for consensus. Decisions must be made,
actions taken, while the question of who is right remains undecided. If walking

1 Jane Austen, Pride and Prejudice, ed. Frank W. Bradbrook (London: Oxford Univ. Press,
1970), 43.

2 Charlotte Bronte, Jane Eyre (New York: Modern Library, 1997), 473.
3 Walt Whitman, “A Song of Joys,” in Leaves of Grass, eds. Harold W. Blodgett and Sculley
Bradley (New York: New York Univ. Press, 1965), 181.

4 121 S. Ct. 525 (2000).
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away and waiting for agreement are both impossible or impractical, another
option may suggest itself: Perhaps one should defer to the views of those with
whom one disagrees, even though one remains convinced that those views are
incorrect.

Giving deference to the views of others is a familiar enough phenomenon,
particularly in legal contexts. Appellate courts defer to the factual findings
of lower courts, federal courts (usually) defer to state court interpretations of
their own statutes, and state and federal courts often give deference to the
views of agencies whose actions or statutory interpretations are challenged.
Similarly, in nonlegal settings – close personal relationships, for example – one
partner may defer to the other in order to resolve an impasse. Sometimes such
concessions, as in Jane Austen’s hypothetical, are “of no very great moment,”
in which case they may serve as examples of simple acts of courtesy, smoothing
personal interactions and confirming that parties who care for each other will
not hesitate to grant a partner’s request and even “change a resolution” without
demanding justification. On other occasions, deference may require action of
greater moment – action one believes to be morally wrong. In these cases, if
one defers despite serious normative disagreement, the action one takes, though
prima faciewrong, is presumably justified in the endby the case that can bemade
for deference: The need to act before moral truth can be established provides
reasons to act that outweigh the reasons for doing what would otherwise be the
correct action.

The context that is most familiar in political theory as a possible occasion for
deference of this latter sort is that of the citizen or subject confronting a legal
norm he or she believes to be immoral. This conflict of normative judgment
between citizen and state is a central focus of this book. And the point of this
preface, in part, is to explain how the approach I take here to this classical
problem of political obligation differs from standard approaches and justifies,
I hope, yet another examination of a long mooted problem.

Consider, first, terminology. It is not uncommon and would not be odd to ask
whether one has “reason to defer” to legal authorities in much the sameway that
one asks whether one has an “obligation to obey” the law. Indeed, as we shall
see, the language of deference is often quite naturally in play when one explores
the nature of authority and the various reasons for acting in compliance with the
advice or requests of those who claim authority. Since political authority is one
kind of authority, it should not then surprise that the language of deference could
as easily be used in this context as the language of obedience. Certainly those
who insist that there is no obligation to obey the law can do so as easily with
the language of deference, as the quote fromWhitman suggests, as with that of
obedience. But this apparent interchangeability of “obedience” and “deference”
does not hold in all contexts. Note how odd it would be to suggest that appellate
courts, when they defer to the judgments of lower courts, are obeying the
inferior court. Similarly, though marriage oaths today may still ritualistically
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invoke duties to “love and obey,” one does not need to confront the peculiar
problem of Jane Eyre (discovering that the man she was about to marry was
already married) in order to conclude that “obedience” in this context is out
of place: Modern sensibilities rightly balk at viewing a partnership as intimate
as that of marriage as resting on promises to obey rather than on a mutual
willingness to explore reasons for deference when conflicts arise.

To hazard a guess about what makes obedience in some of these contexts
inappropriate we might say that obey, with its military connotations, is most at
home when commands and orders are being given. Lovers and inferior courts
do not typically issue orders; they make judgments, to which others should,
perhaps, defer. But if this guess is close to the mark, then there may be reason
to switch to the language of deference in the case of political theory as well. For
as we shall see in later chapters, most legal theorists today agree that law is not
accurately represented as a purely coercive system. Legal systems are normative
systems: They make normative claims about their right to coerce and typically
present their laws as normative judgments about what ought to be done. It is
possible that these recent advances concerning the normative nature of law
have outpaced, and so are not yet reflected in, the language we use to talk about
political obligation. It is possible that by shifting from the language of obedience
to that of deference, we can avoid the potentially distorting implications that
arise when the conflict between citizen and state is presented simply as a matter
of how one should respond to orders and threats.5

The preceding suggestion about terminology points to a second respect in
which the study of political obligation in this book differs from other standard
treatments. Though my interest is primarily in political obligation, Part I of the
book is concerned exclusively with legal theory. While it is common these days
to acknowledge the connection between these two subjects, it is also common
to continue to treat them separately. Questions about the nature of law, even for
theorists who defend a connection between law and morality, typically appear
in a separate literature from the literature discussing the obligation to obey. But
the recent turn in legal theory toward normative models of law has resulted in
a curious position about the nature of law that makes exploring the connection
between political and legal theory in a single work particularly appropriate
now. The curious position, which I examine in later chapters, maintains that

5 One influential article arguing against the existenceof anobligation toobey the lawbegins byquot-
ingH.A.Prichard’s remark that “themere receipt of anorder backedby force seems, if anything, to
give rise to the duty of resisting rather than obeying.” SeeM. B. E. Smith, “Is There a Prima Facie
Obligation toObey the Law?” Yale Law Journal 82 (1973): 950 (quotingH. A. Prichard, “Green’s
Principles of Political Obligation,” in Moral Obligation [Oxford: Clarendon Press, 1957], 54).
Whether this vision of law as pure force influences Smith’s conclusion that there is no obli-
gation to obey is unclear. What is clear is that in the context in which the quotation occurs,
Smith’s use of the Prichard remark, and the largely discredited vision of law it implies, are
essential to his claim that a “reflective man” might naturally assume that there is no obligation to
obey.
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legal systems are essentially characterized by claims of authority that cannot
be supported by political theory. The oddity of this position, ascribing to law a
normative posture inconsistentwith political theory, provides themotivation for,
and the connection between, the two parts of this book. In Part I, I focus on the
kinds of normative claims that are essential to law. In Part II, I explore whether
law, whatever its normative claims, has authority. The currently popular view
that law claims authority but does not have it is here reversed on both counts:
I argue that law does not claim authority but has it. I defend the first thesis in
Part I, the second in Part II.

The third respect in which this work differs from other treatments of political
obligation is revealed by the title. Though my focus is on political obligation, I
approach that issue indirectly byfirst developing amoregeneral account ofwhen
deference is due to the views of others. Indeed, I argue here that two standard
moral practices that political theorists often consider in exploring the question
of political obligation – the practices of fair play and of promise-keeping – can
themselves be seen as examples of a duty of deference. In this respect, the book
describes and defends a more general theory of ethics whose scope extends
beyond the particular question of political obligation. But the ethical theory is
only partial, and the description of the theory forms a large part of its defense.
The theory is partial in two respects. First, it supplements, rather than supplants,
existing moral theories and thus is not intended as a rival to them. Second, it
does not purport to be a comprehensive theory, in the way that utilitarian or
Kantian theories often do. It does not, that is, purport to be a guide applicable to
every situation in which one might want to know what one ought to do. Instead,
the theory focuses on four persistent areas of human interaction that have long
served as central cases for inquiries into moral obligation – four situations in
which persons often disagree about what to do and why. The aim of the study
is to show that these four cases (raising questions of duty in the case of law, of
promises, of fair play, and of friendship) share common features that are best
illuminated by the concept of deference.

To claim that a concept or theory illuminates existing practices or institu-
tions is not the same as claiming that the theory is correct; existing institutions
and practices may, after all, be morally defective. In this respect, the account
presented here may appear largely descriptive or conceptual. But the theory is
also normative. For reasons explained more fully in Chapter 1, I assume that
descriptive or conceptual approaches to the investigation of moral theories are
necessary and important ingredients in the defense of such theories. I also as-
sume that an explanation that illuminates existing practices in a common and
prized tradition participates in the defense of that tradition, and in that sense
is also normative, or “normative-explanatory.”6 Indeed, in the absence of any

6 Joseph Raz, The Morality of Freedom (Oxford: Clarendon Press, 1986), 62–4.
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clear consensus about what makes an ethical theory true, the only arena left for
judging moral theories may be that of coherence; Which theory best explains
long-established practices, considered judgments, widely shared intuitions?

The central thesis of the book was conceived some time ago during one of
a number of leaves made possible through funds provided by the University
of Michigan and the Law School. I am particularly grateful, in this respect,
to the Cook Trust at the University of Michigan Law School for its generous
support, as well as to the Terry and Ruth Elkes Fund for Faculty Excellence.
Giving shape to the book’s initial conception, however, proved more difficult
than expected. One cause of the difficulty was the discovery that my own views
changed over time inways that requiredmodifying or revisingwork in progress.
In earlier work, I focused on legal theory and what I took to be the implications
of H. L. A. Hart’s description of law as a normative system. I suggested that this
view of law made sense only when set against a background assumption that
citizens have an obligation to obey the law. Today, the normative character of
law seems widely accepted by most theorists, while the claim that there might
be a general obligation to obey law remains increasingly suspect.My own views
during this time have also changed, but in a direction different from that reflected
in the current consensus. It now seems to me that the normative character of
law is less robust than that suggested by much of the literature, leading me to a
view of law not unlike, I think, one that Hart may have endorsed toward the end
of his career. At the same time, my views about political obligation, only hinted
at in previous work, have been reinforced and extended to areas beyond that of
political obligation alone. The result is the present work, where the focus this
time is mostly on moral theory, with legal theory providing the foreground.

The gradual change in views while the book progressed is reflected in some
of the chapters. Chapter 2, for example, is an extensive revision of (and a
slight departure from the views expressed in) “Legal Theory and the Claim of
Authority,” which appeared in Philosophy and Public Affairs, 210 (1989) and
was reprinted in The Duty to Obey the Law (William Edmundson, ed.; Oxford:
Rowman & Littlefield, 1999). Chapter 3 is a revised version of “Law’s Norma-
tive Claims,” published in The Autonomy of Law: Essays on Legal Positivism
(Robert George, ed.; Oxford: Clarendon Press, 1996).

Another consequence of the time spent between conception and completion
of this project is the growing debt I have incurred to increasing numbers of peo-
ple over the last few years. Several chapters, for example, formed the basis for
lectures or workshops given at law faculties in places ranging from Edinburgh
to Osaka and Tokyo toMontreal. Some of the ideas in Chapter 5 were originally
tried out on patient participants in a seminar on legal philosophy held a number
of years ago at the University of Western Ontario. Comments and questions on
each of these occasions invariably proved valuable, and have influenced and
inspired the work in ways too numerous for me to recount in detail. I also thank
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several anonymous readers for Cambridge University Press, as well as the gen-
eral editor of the series, Gerald Postema, whose comments on an earlier draft
of this study corrected a number of mistakes and helped me reformulate poorly
expressed ideas; the faults that remain obviously do so in spite of their efforts.
Finally, I owe an immense debt to my colleagues at this Law School for their
support and encouragement over the years, and to the many people in the field
from whose published work I have benefited.
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LAW’S MORALS





1

Introduction

Moral Inquiry and the Problem of Autonomy

Law’s Morals

When we say of someone, “He has the morals of . . . (an animal) (a saint),” we
engage in a commonsense way in the same activity that sociologists pursue in a
professional way: (1) we construct from the description of a person’s behavior
the implicit normative principles that guide the person’s actions; (2) we sep-
arate the descriptive parts of an inquiry (what are the principles guiding the
behavior?) from the ultimate evaluative issue (should this person’s morals be
approved/condemned?). Of course, in the commonsense case, evaluation is
often just a step behind description – to say that someone has “the morals of an
animal” would normally serve to censure as much as to describe. It may even
be that most of the time when we talk this way about “the morals of a person,”
we implicitly intend to censure: We could say that someone “has the morals of
a saint,” but it seems more natural, when praise is intended, to say simply that
someone “is a saint.”

Putting aside this last question ofwhether a disparaging judgment is normally
intended,we can talk about “law’smorals” in the sameway thatwe do a person’s
morals:We can describe the ways that legal systems present themselves to those
subject to them and reconstruct from that description the implicit normative
principles that underlie the legal system’s actions. The additional puzzle that
is created by making “the law” the subject of the inquiry rather than a person
may be ignored so long as “the law” is understood as an institutional analogue
to a person engaged in self-conscious, purposive behavior. The “law’s morals,”
we might say, are the implicit normative principles that individuals acting on
behalf of legal institutions – officials, for example – implicitly invoke whenever
they justify action “in the name of the law.”1

1 For further clarification of the personification of the law that seems to be entailed by these
discussions, see Chapter 3, 56–61.
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The motivation for describing law’s morals is much the same as the moti-
vation for describing other people’s morals. Apart from the lure of gossip for
its own sake, we typically examine another’s morals because (1) that person
potentially affects us or thosewe care about in ways that make the person’s prin-
ciples relevant in determining how to interact with him or her (“the president’s
morals,” “her fiancé’s morals”); (2) even where no possibility of interaction
exists, a person’s morals may be useful in establishing a “moral” – an example,
good or bad, that provides a guide to character or an aid to developing accept-
able moral principles ourselves (“the morals of a Don Juan,” “the morals of a
Mother Theresa”). In each of these cases, as the examples suggest, description
is usually followed closely by evaluation: characterizing another’s morals is the
preface to an implicit or explicit judgment, approving or censuring the person’s
behavior or character.

So, too, with law – with one significant difference. Unlike persons who can
often be avoided if we disapprove of their morals, the law does not permit
easy escape from its actions. One can move to another country or change
one’s citizenship, but in the modern world, neither course will avoid the con-
frontation with law. This inability to escape law’s reach explains why so much
jurisprudence is devoted to the study of legal systems in general: The aim is
to characterize the phenomenon of organized state coercion that individuals
inevitably confront, regardless of the particular form such coercion may take
in particular societies. Moreover, the impossibility of avoiding law’s morals
ensures that the step from description to evaluation is even more natural than
in the case of persons. If law’s morals, for example, reveal a commitment to
certain normative claims about the right to coerce others, we have much more
at stake in the critique or approval of that commitment than in the case of
casual encounters with strangers.

Describing law’s morals has been the goal of a good deal of modern legal
theory, particularly the branch of jurisprudence that considers the nature of law
and legal reasoning and that is most prominently on display in the extensive
literature discussing positivism and natural law. This literature, I shall argue,
contains two mistakes. One mistake is now widely acknowledged; the other
is not. The first mistake is the suggestion that law has no morals at all – not
in the sense in which we might say of a person that “he has no morals at
all” (meaning that he is immoral) but, rather, in the sense in which law is
characterized as not being a normative system in the first place, but only a system
of organized and effective coercion. The second mistake errs in the opposite
direction. Most theorists, including legal positivists, now reject the coercive
account of law and endorse instead the view that law is a normative system: Law
makes implicit moral claims purporting to justify the coercive actions it takes.
But moral claims come in two sizes. What might be called an “ordinary” moral
claim is a straightforward claim about the content of a normative prescription.
A person who claims that abortion is wrong (or permissible) makes an ordinary
moral claim about a particular kind of action; the claim will be true or false,
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depending onwhether abortion really is wrong/permissible. To be distinguished
from ordinarymoral claims are what I shall call “strong”moral claims. A strong
moral claim usually entails an ordinary moral claim but includes in addition
the peculiar claim, often associated with the concept of authority, that an action
is wrong/permissible in part just because someone else (an authority) says it is.
If I make a strong moral claim that one should not have an abortion, I imply
two things: (1) one should not have an abortion because this action is wrong
(the ordinary claim); (2) regardless of whether abortion really is wrong, one
should not have an abortion because I (or some other appropriate authority) so
declare.

As we shall see, many legal theorists currently describe law as making this
latter strong moral claim about its directives. Sometimes this is expressed by
saying that law claims authority, or that law claims that persons are to obey
just because something is required by law, regardless of the merits of the law.
I examine and criticize this characterization of law’s morals in Chapter 3. For
now, in light of the popularity of the view that law makes this strong claim,
I point out in the remainder of this chapter some of the problems created by
this view of law’s morals.

Society’s Morals

Just as we can talk about the morals of an abstract entity like law, we can and do
talk about established normative practices within a society that are not necessar-
ily enforced by state coercion. Philosophers call such practices “conventional
norms”: “conventional” to emphasize, once again, that we are dealing with de-
scription rather than evaluation (what are the established patterns of conduct in
this community, and what do they reveal about the community’s implicit moral
principles?); “norms” to call attention to the distinction between practices that
have an implicit, self-critical aspect as opposed to patterns of behavior that,
though predictable and regular, do not depend for their maintenance on critical
justification.

The extensive literature in legal theory describing law’s morals does not
have a precise counterpart in the case of society’s morals. In part, that is
because modern societies often appear too diverse and heterogeneous to permit
confident descriptions of norms that underlie or guide patterns of group behav-
ior. Conventional norms, typically stand out as objects for study in three cases:
(1) when the group whose norms we are describing is a relatively homogeneous
society or societal subgroup; (2) when the norm is embodied in formal docu-
ments, as in the case of particular legal norms; and (3) when the norm is so
vague that it can command assent among diverse groups precisely because the
level of abstraction is sufficiently great to avoid disputes about how to apply
the concept in concrete cases.

The first case speaks for itself: Where groups are homogeneous and small,
anthropological studies of a familiar sort can often describe the group’s customs
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and compare and contrast them to more familiar moral ideas. The second case
is also familiar. Conventional norms may be revealed in documents accepted
as authoritative sources of legal norms within a society. We might call these
norms “law’s morals writ small.” Unlike the concept of law’s morals discussed
in the previous section, which refers to the characteristics of legal systems
in general, societal norms revealed by legal documents are particular to that
society: They reveal norms sufficiently widely accepted to underlie the legal
structure of that society, whether or not they are found in other legal systems.
We use “law’s morals writ small” whenever we characterize particular societies
by reference to differences in their fundamental frameworks or constitutions or
by reference to variations in the day-to-day laws enacted and enforced in the
society. Thus constitutional documents that vary in the protections accorded
property rights lead to descriptions of societies as “socialist” or “capitalist,” just
as varying constitutional procedures for enacting laws can reveal a society to be
“democratic” or “totalitarian.” Because these descriptions of a society’s morals
stem from authoritative sources, the task of description is somewhat easier
than in the case of informal custom, and thus permits tentative descriptions of
conventional morals of this sort even in societies made up of large and diverse
groups.

The case of vague social norms illustrates the third possible way of de-
scribing a society’s morals even in a complex and diverse community: One
may sometimes succeed in describing conventional norms in a heterogeneous
society by sacrificing specificity for accuracy of description. It may be accu-
rate, for example, to claim that respect for privacy is a conventional norm in the
United States, with weak or no counterparts in other countries. But explaining
precisely what this vague norm entails in particular cases (e.g., abortion) would
be difficult or impossible (there may be no conventional norm in particular
cases), even though one might be able to describe with some precision the legal
norm concerning abortion.

As the last example illustrates, legal and social norms can diverge in obvious
and familiarways.But this divergence betweenparticular normswithin a society
must be distinguished from divergence between law’s morals and society’s
morals. Law’s morals are those normative principles that underlie the general
attempt to justify imposing sanctions on others “just because it is the law.”
A society might be sharply divided about the content of particular norms and
yet agree that the law is justified in acting as it does. It is society’s morals
on this issue – the issue of the legitimacy of state coercion – that poses the
more radical problem in the event of divergence. If law implicitly operates on a
theory of legitimacy inconsistent with the theory accepted by society, the need
for reconciliation is more compelling than in the case of particular legal norms
temporarily out of step with the times. In the latter case, divergence leads to
legal reform or to a change in societal norms; in the former case, divergence
leads at best to disrespect for law or, at worst, to civil unrest or revolution.
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True Morals

If descriptive inquiries into the morals of others are typically preliminary steps
toward evaluation, sooner or later one confronts the problem of evaluation: how
to justify moral judgments. By comparison, that problem makes the difficul-
ties that confront descriptive or conceptual inquiries pale. One reason for the
difficulty is the continued influence of the view that factual and moral judg-
ments are radically different sorts of things, with the concept of “truth” more
easily explained and applied in the former case than in the latter. Moreover,
even those who accept that truth has meaning in ethics often insist on main-
taining a divide between facts and values that can be crossed, if at all, only
very cautiously. It is not that facts are irrelevant in the construction of a true
moral theory. A true moral theory must be a theory about how humans should
act in this world; it is not a theory for super-beings in a science fiction setting.
Moral theory must accordingly be based on intelligent judgments about facts:
facts about what people are like and what the world they confront is like.2 This
much, it seems, any good moral philosopher will concede. What is difficult to
concede is that facts about other people’s moral views have any bearing as such
on moral truth. Another person’s morals, society’s morals, law’s morals – all
three are examples of conventional or individual norms that have no necessary
connection with true norms: Conventional norms are simply another kind of
fact that true moral theory must evaluate.

For most objective moral theories, this view about the lack of connection
between convention and truth functions almost like an axiom whose strength is
hard to overestimate. The autonomous individual may be well advised to listen
to others in developing his or her own moral views; but in the final analysis,
autonomy requires individuals to make their own judgments about the merits
of opposing views and about the correct action to take. No religious, legal, or
social system has any legitimate claim (as opposed to causal influence) on one’s
allegiance except as one’s independent, mature judgment determines.

It is this “principle of autonomy,” as it is sometimes called, that seems
often to present an insurmountable obstacle to attempts to justify deferring to
the normative views of others. If deference requires, as I shall argue it does,
acceding to the views of others even when one’s own personal judgment is that
the recommended action is wrong, how could deference ever be consistent with
autonomy? In traditional discussions of political obligation, this alleged conflict
between autonomy and authority is famously illustrated by Robert PaulWolff’s
claim that “for the autonomous person there is no such thing as a command.”

2 It is this connection with the facts of the natural world that makes it hard sometimes to know
how natural law moral theories are any different in the end from any other objective theory of
ethics. See Philip Soper, “Some Natural Confusions about Natural Law,”Mich. L. Rev. 90 (1992):
2393. See also William K. Frankena, “On Defining and Defending Natural Law,” in Law and
Philosophy, ed. Sidney Hook (New York: New York Univ. Press, 1964), 200.
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If one decides, for example, to follow the orders of the captain of a sinking
ship who is directing the manning of lifeboats, one is not acknowledging the
captain’s authority, but simply making one’s own autonomous judgment about
the best course of action under the circumstances:

[I]nsofar as I make such a decision, I am not obeying his command; that is, I am not
acknowledging him as having authority over me. I would make the same decision, for
exactly the same reasons, if one of the passengers had started to issue “orders” and had,
in the confusion, come to be obeyed.3

This study concedes the principle of autonomy as a claim about the necessity
for individual judgment in deciding how to act. But that concession does not
entail the conclusion that deference to the views of others can never be justi-
fied. The principle of autonomy is open to two interpretations: One is harmless;
the other is false or, at best, unproven. The harmless interpretation is simply
the truism that autonomous individuals must, in the end, make judgments for
themselves – including judgments about the circumstances in which authority
is legitimate. Individual views about the foundations of morality and the ethical
life are necessarily individual views, personally developed and rationally de-
fended against the contrary views of everyone else. Where starting points are
thought to be inevitable, as they always are in moral theory, that thought too is
presented as a matter for others to share and acknowledge. There are, in short,
no givens in ethics, no prescriptions about what one should do that are immune
from the critical examination of individual reason.

One can, however, interpret the principle of autonomy in a second way: as a
substantive claim that extends beyond the truism that autonomous individuals
think for themselves. The substantive claim, under this interpretation, is a denial
that deference could ever be justified for an autonomous individual. But this
claim, if it is to be more than an unproven assertion, requires for its defense a
confrontationwith the argumentswithin political theory aimed at demonstrating
that rational individuals do, sometimes, have reason to defer to the views of
others, including the state, in deciding what to do. The major point of this study
is to explore and describe circumstances in which individuals have just such
reasons for deference – even if the views to which they defer are wrong. To the
extent that the study succeeds, the principle of autonomywill remain untouched
and the claim that the principle is inconsistent with deference will be proved
false: Reasons for deference will be reasons that any autonomous individual
should acknowledge.4

3 R. P. Wolff, In Defense of Anarchism (New York: Harper & Row, 1970), 14.
4 I follow here a treatment of the problem of autonomy similar to that found in Josepn Raz,
The Authority of Law: Essays on Law and Morality (Oxford: Clarendon Press, 1979), 25–7.
See also Tom Campbell, “Obligation: Societal, Political, and Legal,” in On Political Obligation,
ed. Paul Harris (London: Routledge, 1990), 120, 146–7.
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Deference: An Overview

The Practice of Deference

Before examining possible reasons for deference, it may be helpful first to note
some examples of the practice. Several familiar features of our moral life point
to a more complicated picture of the relationship between convention and truth
than is admitted by the view that “true morals” are necessarily independent
of conventional norms. These features suggest that deference to the views of
others does in fact occur in a variety of contexts, including the context of political
authority, in ways that help motivate a study designed to understand whether
such deference can be defended. I shall introduce these examples of defer-
ence (1) by considering the connection between law’s morals and true morals;
(2) by considering the connection between society’s morals and true morals;
and (3) by considering the dependence of a truemoral theory itself on themorals
of others.

law’s morals: the problem of competing normative systems.
Current attitudes toward law display two features that strongly suggest that
many people believe, rightly or wrongly, that there are reasons to defer to po-
litical authority. First, as noted earlier, the currently popular view about law’s
morals is that legal systems make strong normative claims for their directives:
Law prescribes conduct without any apparent concern for individual evaluation
of the merits of its prescriptions. If this view about the nature of law is correct,
it would be natural to assume that the legal claim coincides with background
social understandings: Why would we continue to accept a concept of law that
commits law to claiming authority if, in fact, we do not believe such a claim is
defensible as a matter of political theory? Second, even the most conscientious
person, committed to the necessity of autonomous judgment in decidingwhat to
do, exhibits in practice a tendency to accept the law’s particular set of prescribed
norms without serious objection. Each of these features provides an occasion
for reexamining the possible connection between conventional (legal) norms
and true norms and for considering what reasons might justify deference to law.
The first feature states a descriptive or conceptual claim about law’s morals; the
second feature represents an empirical claim about thewaymost people respond
to law’s morals – a claim about society’s morals, as reflected in commonplace
attitudes toward law. Both features, but particularly the first, will be examined
more closely in the course of this study. For now, I want only to describe these
two features as vividly as possible in order to show that there is here, in the phe-
nomenology of the ordinary confrontation with law, an unresolved problem –
a problem that would be solved if there are in fact reasons to defer to law.

The descriptive or conceptual claim is that the legal system – any legal sys-
tem – purports to deny exactly what I have suggested the principle of autonomy
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assumes: the relevance of individual evaluation to the validity of its norms.
Much of this book is about the problems created for moral theory in trying to
reconcile this alleged posture of the law with the principle of autonomy. We
have already seen that in some ways this conflict has a familiar ring – how to
reconcile authority and autonomy. But it is important to understand how this
old, familiar issue of political theory differs from the contemporary problem
that arises when one views law and morality as apparently competing norma-
tive systems. The “old, familiar issue,” as usually treated, turns into just another
occasion for the moral philosopher to determine whether and on what grounds
the demands of law are justified. The contemporary problem is more complex
than, though related to, this traditional issue: The current clash is not just a
clash of content between what is prescribed by one putative normative system
(law) and what is validated by the “true” methods of moral philosophy. The
clash is between what appear to be two entirely different theories of morality,
two views about the role of individual evaluation in the determination of what
one ought to do. In order to demonstrate how this clash differs from ordinary
disputes within morality or political theory, it may be helpful to review briefly
the stages that led to the current situation in legal theory.

The first stage in legal theory embraced the view that law is not a system
of norms at all, but a system of directives enforced by coercive sanctions.
As previously noted, this view is no longer as popular as it once was. But
the view illustrates one way of avoiding the apparent inconsistency of living
within competing normative systems. Any moral theory must deal with the
obstacles that the natural world poses to the achievement of one’s aims. Rivers
and mountains can impede travel, but so can hostile people. The view that law
is just such a set of hostile threats renders its directives no different from other
such natural obstacles that sensible persons must take into account in deciding
what to do. Moreover, it is not just the actively hostile whose reactions must
be considered; one must also consider the reaction of all those who accept
or acquiesce in the law’s demands and adjust one’s own conduct accordingly.
(Whatever one thinks about the authority of law, one has reason to stop on red
and go on green just because there is a law to that effect that one knows others
are likely to observe.5)

This view of law as mere force or constraining obstacle avoids the conflict
between law and morality and restores the autonomous individual’s prerogative

5 See Donald Regan, “Law’s Halo,” Soc. Phil. Policy 4 (1986): 15, 16. The contribution of law
to solving such coordination problems is often noted. The contemporary discussion focuses on
whether this contribution depends on recognizing the law’s authority or is simply a result of law’s
providing a salient point that permits others to achieve coordination. The latter view (law simply
provides salience) allows one to deny law’s authority even in these apparently paradigmatic cases
of coordination; the former view (law coordinates only because its authority is recognized and
real) acknowledges the authority of law in coordination cases but not, apparently, in the many
other cases where law also seems to claim authority. For further discussion, see Chapters 2
and 3.
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to decide for himself how to act in the face of law’s threats. But it does so only by
ignoring persuasive arguments, developed during the second stage of modern
legal theory, concerning the appropriate descriptive or conceptual account of
law. Law makes moral claims – ordinary moral claims, at least – about its right
to coerce. The hostile reactions encountered in law are not like the threats of
a primitive tribe encountered in the jungle; they are reactions from one’s own
community, one’s own neighbors, and they are reactions that presumably take
place in a community that acknowledges that one cannot normally jail, fine, or
otherwise invade significant interests of others without moral justification. It is
this apparently moral nature of the claims made by legal systems that has led
so many modern legal theorists in this second stage of development to reject
the view that law is nothing but force.

Conceding that lawmakes moral claims, the legal theorist’s next logical step
would be to view law’s claims like any other moral claim. The fact that two in-
dividuals disagree about what morality requires does not show that they operate
within competing normative systems: It shows only that they are involved in an
ordinary case of moral disagreement of the sort that sets the process of moral
inquiry in motion. So too with law’s claims: Those claims are conventional
facts and represent, at most, a moral claim whose truth is to be established by
moral theory.

This transformation of the legal claim into just another moral claim to be
evaluated like any other would be unproblematic, consistent both with the prin-
ciple of autonomy and with a continued denial of the existence of reasons to
defer to the state. But a third stage of legal theory has recently added a striking
additional feature to the descriptive account of law’s morals. Law, we are told,
does not simply claim that the content of its prescriptions is morally justified;
law makes what I have labeled the strong moral claim, associated with the
idea of authority: The actions it prescribes are morally obligatory just because
the law so declares. Law, in short, makes precisely the claim about its ability
to create moral obligations just in virtue of its existence whose truth moral
philosophers debate, question, and regularly deny.6

At this point, the conflict between the alleged claims of law and the “true”
claims of morality becomes problematic. If law made only ordinary moral
claims about the contents of its norms, we would be faced with an ordinary
case of deciding whether those claims were correct by reference to one’s own
autonomous moral views. But if law makes the claim that its norms obligate
just in virtue of their existence, one is now confronted with an issue of political
theory. The conflict will still be, on one level, just another ordinary case of
moral disagreement, though the disagreement now is not about the content of

6 I am repeating here a commonly accepted view about law – that it claims authority in the sense
described here, even though that claim is not justified in many cases. As will become evident,
I do not think that this is a correct view of law’s claims.
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any particular legal norm, but about the general ability of legal norms to obligate
independent of content. But the evidence for the view that law makes a strong
claim of authority is not easily confined to a dispute within political theory. The
dispute quickly threatens to become a dispute about political theory – a dispute
about who has the final say on this question of authority within political theory.
Presumably, the evidence for law’s strong claim is the fact that the law imposes
sanctions and enforces its norms regardless of individual views about whether
the content of its norms is justified. On the basis of this evidence, one concludes
that law must be making a strong claim of authority, not just an ordinary claim
about the content of its norms. But by reference to this same evidence, the law’s
claim appears even stronger. For whatever moral philosophers conclude about
the question of political obligation, the law continues to impose sanctions and
enforce its decrees, apparently in the continued belief that its decrees obligate
just in virtue of their existence. The law, in short, by the same evidence that
shows it claims the authority to enforce its norms independent of content, would
also seem to be claiming the right to enforce its norms independent of political
theory. If law claims to generate obligations that are content independent, then
by the same token it also seems to be claiming that those obligations are political
theory independent.

Putting the point this way brings out, I hope, the sense in which law and
morality seem to confront each other according to these standard current views
as distinct normative systems, resting on fundamental differences about the
role of individual evaluation in determining what to do. One problem with
this view of law’s morals is its paradoxical quality. To suggest that law claims
that its norms obligate, regardless of what political theory has to say about the
matter, cannot be done: It only leads to the question of how such an assertion
of legal authority could be justified if not through political theory. To undertake
any justification is to embark on political theory. To undertake no justification
makes the assertion arbitrary and no more than an exercise of pure power.

One possible conclusion from this discussion is that the autonomous individ-
ual should insist that law’s strong moral claims be justified by political theory.
Of course, there is another possibility. It may be that modern legal theory is
mistaken in describing law as making strong rather than ordinary moral claims.
If that is so, we would no longer face a conflict between apparently competing
normative systems. If law claims only the right to coerce, without necessarily
claiming a correlative duty to obey, then the question of whether law obligates
just in virtue of its existence will remain a question of ordinary political theory
for the individual or moral philosopher to evaluate. However that issue is re-
solved, no conflict with the claims of lawwill result. Law’s morals and society’s
morals will coincide.

The point to be emphasized is that one of these resolutions – a revision of
currently popular political theory to make it coincide with law’s strong claim
or a revision of current legal theory to reduce law’s claims to the status of
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ordinary moral claims – is essential in order to avoid the unhappy stalemate of
apparently competing normative systems. That such a stalemate is an unhappy
one from the point of view of both legal and moral theory should be clear.
Legal and moral points of view are not developed in isolation as if each view
were unaware of the other. Philosophers may not often become kings or judges,
but they can surely consider what they would do if they did occupy such roles
and what principles they would implicitly be endorsing whenever they sent
people to prison on the sole ground that they had violated specified laws – laws
whose merits they never stop to consider in carrying out their judicial role.
Conversely, judges should and presumably do accept the principle of autonomy
in their personal lives, recognizing (and teaching their children, no doubt) the
value and necessity of exercising individual judgment in determining what to
do. The competing normative systems of law and morality, in short, present the
classical problem of consistency in thought that should motivate attempts to
seek reconciliation from both sides.

society’s morals: connections between convention and truth.
Put aside for the moment the problems that arise from contemporary descrip-
tions of law’s morals and consider the second feature that characterizes current
attitudes toward law – the empirical claim about how most people react to
law’s norms. I said that most people do not seem to object strongly to finding
themselves in a system that purports to prescribe actions without regard for
individual evaluation of the merits of such action. The truth of this claim can be
partially assessed by contrasting the ordinary person’s reaction to law with the
likely reaction to any other normative system that purported in similar fashion
to preempt individual reason in determining what to do.

Imagine that you have been raised in a nonlegal normative system, say a
religion, that you have now begun critically to question. You also accept the
principle of autonomy concerning the role of individual judgment in determin-
ing what to do. You have read enough works on ethics to have a set of favorite
moral philosophers and a rough general theory that you use to evaluate the more
serious demands that are made on you by your religion. As you compare the
demands of your religion with the ethical prescriptions supported by your own
moral theory, you begin to find examples of divergence, some serious, some not
so serious, between what you think, morally, you should do and what your reli-
gion tells you to do. Sometimes you are able to reconcile this conflict because
your own moral theory justifies deferring to religious norms on occasion even
when they diverge, on the surface, from what morality seems to require; that
is to say, your initial moral evaluation of some action is adjusted by a deeper
moral theory that explains why occasional deference to a competing religious
norm is permissible or required. Where this possibility of reconciliation does
not exist, you ignore the religious norm. Where it does, you continue to have
a place, it seems, for both your moral theory and your religion. On reflection,
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however, you realize that you no longer share the same basic attitude toward
these religious norms as do others around you. In particular, others (believers)
do not think, whereas you do, that the validity of the religious norms and their
priority over conflicting prescriptions depends on your moral theory. The role
left to religion in your life is simply due to the place assigned to it within your
moral theory; it no longer operates for you as the normative foundation for
prescribing action in the way that it does for everybody else. Whether or not
you leave the church, you no longer, it seems, accept its authority. Suppose,
finally, that as a result of finding yourself in such a fundamentally different
position from other believers, you decide to leave the church but discover you
can’t. The church, that is, continues to impose its norms on all persons within a
certain territory, punishing those who transgress whether or not they are believ-
ers. Escaping the church’s power is possible only by leaving the country, and
that is not an easy thing to do even if you were inclined to uproot your family
and leave your friends, community, job, and all the rest.

I present this patently transparent analogybetween a religion and a state not to
aid or evade analysis, but to support the empirical claim about the inconsistency
between the presently popular view that legal systems do not have authority
and what I take to be the general practice of most people. What would be
the ordinary reaction to a system that imposed and enforced its norms on one
with no possibility of opting out in the manner of the religion just described?
“Righteous indignation” or anger are not implausible suggestions for answers
to that question, even if in many cases the inability to alter the situation might
lead to quiet resignation or despair. Indeed, it is precisely because of the power
of the principle of autonomy in the lives of all of us that normative systems like
religions are typically voluntary associations, with entry and exit determined
by each person on the basis of his or her own values and reason. Why, then, do
so few people react with the same sense of moral affront when faced with the
demands of the law?

The claim that few people do react to law in the way one would expect, if one
assumes that law claims more authority than it has, is, as I said, an empirical
claim. No doubt, there are some (maybe most ordinary people) who have no
reason to be offended by law’s moral stance because they believe law’s claims
are justified. Such people implicitly accept a political theory that endorses law’s
claimed authority in the same way that many people accept, after reflection,
religious authority. People in this category, who believe law’s strong claims are
justified, will not be test cases for the empirical claim.7

7 That most people believe that there is an obligation to obey the law (which would mean that a
strong moral claim of authority by the law would be legitimate) is a proposition that is often
acknowledged even by those theorists who do not share the belief and who argue against political
obligation. See, e.g., Raz,The Authority of Law, 235 (“most people believe themselves to be under
such an obligation”); A. John Simmons, Moral Principles and Political Obligations (Princeton,
N.J.: PrincetonUniv. Press, 1979) (“many people feel, I think, that they are tied in a special way to
their government, not just by ‘bonds of affection,’ but bymoral bonds”);M. B. E. Smith, “Is There
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Even the most law-abiding citizen, however, may on occasion strongly dis-
agree with particular legal norms, as the history of civil disobedience attests.
This latter class of people – those who disagree on occasion with (and are
willing to disobey) particular laws – are potential tests of the empirical claim.8

Such persons are similar to those whose religion just coincidentally happens
to prescribe norms that, most of the time, coincide with norms one accepts as
valid on independent moral grounds. Such persons do not necessarily accept
law’s authority if they do not also accept law’s claim about its right to impose
its decision about what to do on each individual. The conflict between law
and morality when law is viewed as making strong moral claims is a conflict
of method, not results: a conflict about how to determine what to do. Even if
both methods concur most of the time in their substantive recommendations,
one ought to resent the idea that one method purports to make and enforce
its recommendation without regard for individual evaluation. Preserving one’s
outrage only for cases of strong substantive disagreement ignores the underly-
ing reason for the conflict and allows the particular disagreement to obscure
the more fundamental one about how to determine what to do in the first place.
(An imposed religion would not be any less outrageous just because it hap-
pened, by and large, to prescribe conduct one would have thought obligatory
or appropriate in any event.)

But the best test cases for the empirical claim are those who, after due
reflection, conclude as a matter of their own considered political theory that

a Prima Facie Obligation to Obey the Law?” Yale L. J. 82 (1973): 975 (“I am not contending that
reflective and conscientious citizens would, if asked, deny that there is a prima facie obligation
to obey the law. Indeed, I am willing to concede that many more would affirm its existence than
deny it” [But see the preface, footnote 5, noting Smith’s suggestion in the same article that,
released from “conventional views,” the reflective man would likely doubt the existence of any
such obligation]). Theorists more sympathetic to the existence of political obligation also assume
that the “average person in the Western world accepts that one has a general moral obligation
to obey the law. . . .” George C. Christie, “On the Moral Obligation to Obey the Law,” Duke
L. J. 1990: 1311, 1312. See also id., 1336 (“Given the failure of [current arguments against
political obligation] I am forced to conclude that if ordinary people believe that there is a moral
obligation to obey the law, who is to say that they are wrong?”); George Klosko, The Principle
of Fairness and Political Obligation (Lanham, Md.: Rowman & Littlefield, 1992), 68 (“I take
it as intuitively obvious that most individuals believe they have political obligations . . . and that
their governments are legitimate”).

8 People who disobey laws that they think are misguided or unjust may do so either (1) because
they think their prima facie obligation to obey the law is outweighed in a particular case by a
greater duty or (2) because they think there is no obligation to obey law qua law, so they may
(must) act as conscience guides with only the sanction (no countervailing moral duty) to worry
about. This study defends the first explanation for civil disobedience (almost no philosopher
suggests that the obligation to obey the law could be absolute). But note that the law as it is
currently pictured by modern legal theorists does not make this distinction between prima facie
and absolute obligation. Those who think law claims authority describe the claim as absolute,
leaving no room for individual weighing of competingmoral duties. Under this description, every
act of civil disobedience is always in defiance of the law’s claim, which should at least prompt
some concern about the divergence between individual and social norms, on the one hand, and
law’s morals, on the other.
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law has no intrinsic power to create a moral obligation to obey. This group,
which includes the increasing number of contemporary political theorists who
deny that there is any prima facie obligation to obey the law,9 seldom exhibit
in practice, I suspect, what the logic of their position seems to require. Most,
I suspect, continue to obey most laws – even those they think are misguided
or unjust.10 And even if they don’t have moral qualms when they do disobey
particular laws, they probably accept the resulting fine or sanction, if caught
and punished, with some grace. Of course, there are many explanations for such
conduct that would be consistent with continued rejection of legal authority –
just as there would be in cases of continued compliance with, or resigned
submission to, a religion one could not escape. But possible rationalization is
not the point: The point is the absence of the feeling of outrage that often is
a better guide to an internalized moral theory than abstract discussions on the
printed page.

The empirical question is, of course, for each individual who does not accept
law’s claims of authority to decide for herself. Only introspectionwill determine
how one reacts to law’s stance and whether that reaction is consistent with one’s
understanding of what is required by autonomy. Objections to the empirical
claim are easy to imagine. It might be thought, for example, that the analogy
between law and an imposed religion (which is intended to give the claim some

9 In a recent work, Leslie Green suggests that this position, if not exactly an emerging consen-
sus, is “shall we say, a significant coalescence of opinion.” Green, “Who Believes in Political
Obligation,” in For and Against the State, eds. John T. Sanders and Jan Narveson (Lanham,
Md.: Rowman & Littlefield, 1996), 1. Green is also one of the few philosophers in this emerging
group who challenge the claim that most ordinary people, in contrast to the philosophers, believe
that there is an obligation to obey (see footnote 7). For the most part, Green’s challenge consists
in raising doubts about how one would go about proving what is, after all, an empirical claim.
He considers inconclusive, for example, a recent study that seems to bear out the claim about
the ordinary person’s view because some of the questions asked in the study (e.g., “Should
people obey the law even if it goes against what they think is right?” [82% agreement]) fail
to eliminate the possibility that people obey for prudential reasons rather than out of a sense
of political obligation; other questions asked in the study are open to related objections. See
id., 10–14 (reviewing the empirical study by Tom R. Tyler, Why People Obey the Law [New
Haven, Conn.: Yale Univ. Press, 1990]). The upshot, for Green, is that the question of what
most ordinary people think remains an open one. I have elsewhere suggested that one way to
test the empirical question is to use a variation on a question suggested (for a different purpose)
by M. B. E. Smith: Knowing that someone has broken a law, but not knowing what kind of law,
would you say that the lawbreaker should at least come forth with a justification for what he
did? See Philip Soper, “The Moral Value of Law,” Mich. L. Rev. 84 (1985): 63, 68–9.

10 Itmaybe true that one can “findpeople of impeccable characterwhobreak the lawand seenothing
morally objectionable in so doing.” J. W. Harris, Legal Philosophies (London: Butterworths,
1980), 209. But this commonplace fact, if it is one, is ambiguous evidence for the empirical
question of whether people generally believe there is a prima facie obligation to obey laws. Such
a belief, after all, is still consistent with disobeying the law whenever the prima facie obligation
is outweighed by other considerations. (This ambiguity in inferring attitudes about the obligation
to obey law from the mere fact of disobedience is avoided by the test described in footnote 9.)
I return to this issue of the strength of the obligation to obey and how it might be overcome in
the final chapter.



Introduction 17

plausibility) is misleading or false, and that deference to the law – willing
deference, not just grudging submission – is consistent with autonomy in a way
that forced submission to a religion is not. Moreover, submission to law, even
by those who do not acknowledge its authority, need not result simply from fear
of punishment or weakness of will; the motive for submission could stem from
more virtuous-sounding ambitions – the desire, for example, to express one’s
solidaritywith a group regardless of the group’smisguided claims of authority.11

These various explanations for the empirical behavior are, no doubt, only a few
of those that can be imagined and even defended as normatively appropriate.
My main purpose in making the empirical claim is not to deny the possibility
of such explanations but to provoke those for whom the claim rings true to
think about why that is so. Is the analogy with religion inapt? Would a proper
understanding of the basis for deferring to state authority show that autonomy
is in fact consistent with routine submission to law in a way that it would not
be in the case of an imposed religion?

true morals: connections between fact and value. It might be
thought that the empirical claim about society’s tendency to defer to law, even
if true, proves little about which perspective – society’s or the skeptical philoso-
pher’s – is correct. But the empirical claim is not unrelated to this question. As
I will explain more fully, there is at least one connection between description
and prescription inmoral theory that only themost self-confidentmoral philoso-
pher would deny: Social behavior that remains impervious to moral criticism
must raise doubts about the moral theory as much as it raises doubts about the
integrity of the persons whose behavior is criticized. If most people do submit to
law in ways that seem inconsistent with the contemporary philosopher’s claim
that law does not have authority, it is possible that the moral theory that un-
derlies the philosopher’s claim is not the morality of most people – and hence
is not an adequate account of our moral life. In that case, it is moral theory
that should adjust its conclusions to correspond more closely with observed
behavior.

11 This position appears to be that of Joseph Raz, who argues that one may choose to respect and
obey the law as a means of expressing one’s identification with one’s community but that one
has no obligation to do so. See Raz, The Morality of Freedom, 88–105. One should not confuse
the point made in the text (about the peculiar combination of attitudes involved in believing that
states claim authority they do not have) with the different (but related) question of whether one
who simply denies that states have authority is necessarily committed to disobeying all laws
or seeking the state’s destruction. Those who deny that the state has authority will still have
general moral reasons for action, some of which will often require compliance with the law. See
A. John Simmons, “Philosophical Anarchism,” in For and Against the State, 19. The questions
that the “philosophical anarchist” needs to address are: (1) why should one accept living in a
state that claims authority it doesn’t have (i.e., why not at least demote the state’s claims, even if
one continues to tolerate its existence)? and (2) does rejecting the legitimacy of the state mean
that one rejects the state’s right to coerce or just the idea that such coercion creates a duty to
obey? I return to these questions in Chapter 7.
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The general question of what connections, if any, there are between accepted
norms and true norms arises only because the principle of autonomy seems to
require maintaining a sharp divide between convention and truth. There are
many ways, of course, to challenge this divide. Those skeptical of the whole
idea ofmoral truthwill explain that conventional norms are as far as one can ever
go in justifying or defending moral statements, thus eliminating the distinction
between fact and value altogether by translating moral claims into factual ones.
I do not tackle this large issue in this brief study.My goal is themore limited one
of defending a partial theory of ethics for those who do accept as meaningful
the idea of moral truth. The claim I shall defend is, roughly, that even a true
moral theory must make more room than is commonly acknowledged for the
moral relevance of the ethical views of others – even if those views are wrong.

The clearest example of a connection between convention and truth is what
might be called the “evidentiary” connection, illustrated by remarks in the
preceding paragraphs. When people fail to behave as moral theory says they
should, one possible conclusion is that they are acting immorally. Another
possible conclusion is that the moral theory that condemns the behavior is
mistaken. Choosing between these alternatives requires comparing one’s confi-
dence in the correctness of one’s moral theory with one’s sensitivity to the fact
that nonconforming behavior by others, at least where it is widespread, may be
evidence that one’s moral theory is wrong. This simple evidentiary point, rather
than somemore complex “fusion of fact and value,” is all that is needed in order
to defend at least one link between description and evaluation. Just as moral
intuitions are relevant “facts” to consider in the development of basic moral
principles,12 so too with the facts of human behavior: Social practices that fail
to conform to moral theory represent occasions either for applying the theory
(thus condemning and trying to change the behavior) or for reconsidering the
theory.13

Admitting an evidentiary connection between convention and truth is easy.
The connection, after all, is simply a reminder that the difficulty of knowing
what is true in morals makes the contrary views of others relevant as reasons for
perhaps reconsidering one’s own views. The evidentiary connection also leaves
the principle of autonomy intact: The contrary views of others may make one
more tentative about one’s own conclusions, but those conclusions will in the
end remain the operative determinants of what one should do, however much

12 See John Rawls, A Theory of Justice (Cambridge, Mass.: Harvard Univ. Press, 1971), 48–53
(on “reflective equilibrium”).

13 For further discussion, see Philip Soper, “Law’s Normative Claims,” in The Autonomy of
Law: Essays on Legal Positivism, ed. R. George (Oxford: Clarendon Press, 1996), 216. What
I call here the “evidentiary” connection between practice and theory is not a theory of truth so
much as a theory about the evidence that bears on truth. It is possible to make stronger claims
about the relation between practice and theory, leading to a “coherence” theory of truth. For
criticisms of such a stronger approach in this context, see “WhoBelieves in Political Obligation,”
Green, 2–5.
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they differ from the opinions of others. Listening to others is one thing; but
once one has concluded, on reflection, that others are wrong, autonomy, it
seems, still requires acting on one’s own views. There is a second connection,
however, between the views of others and conclusions about what one ought
to do that is more direct than the evidentiary connection. Sometimes, morality
itself may require one to defer to another, even though one (correctly) believes
the other to be wrong. Where this is the case, one can continue to embrace the
principle of autonomy, but only by recognizing that the question of what one
ought to do in the final analysis (the ultimate “moral truth”) often involves a
compromise between competing intermediate moral claims. We are familiar
with this problem in the case of competing moral goods: A persistent strand
in moral philosophy explains that one must sometimes balance the prima facie
moral value of (for example) keeping one’s promise against the prima facie
value of protecting innocent life. If, in the end, we act in a way that would
normally be immoral (by breaking our promise, for example), we nevertheless
act correctly if the balance between these prima facie moral requirements has
been correctly determined. The question is whether a similar moral weighing
is justifiedwhere the choice is not between competingmoral goods, but between
competing moral views – your own and one that you believe to be (and, by
hypothesis, is) morally wrong.

In some contexts, an affirmative answer to this question seems plausible,
perhaps because we can translate the issue into the previous one of compet-
ing goods. Friendship provides the most obvious example. Persons in a close
relationship may sometimes conclude that one ought to defer to the opinion
of one’s partner even though that partner’s opinion is morally wrong. Such
examples seem acceptable illustrations of the possibility that moral truth may
sometimes require action in accordance with the (erroneous) moral views of
another because we can recast this example as a case of competing moral
goods: We weigh the prima facie value of maintaining the relationship against
the prima facie dis-value of acting incorrectly and discover that sometimes the
correct action (in the ultimate sense) requires a compromise of our own (correct)
views about what to do.14

The purpose of this study is to suggest that this feature of our moral life,
illustrated by the example of friendship, is far more widespread than is com-
monly recognized. I shall suggest that the moral views of others about what
to do count, in the sense just described, in ways that explain a variety of puz-
zling moral problems, including the problem of why and how much promises

14 For an economic model of the situation as it applies more generally, not just in personal rela-
tionships, see Robert E. Goodin and Geoffrey Brennan, “Bargaining Over Beliefs,” Ethics 111
(2001): 256, 257 (“[Sometimes] disputes over beliefs get ‘resolved’ through negotiation rather
than persuasion. Each still believes the truth of the proposition she was originally advocating,
but each sees the need to ‘get on with it,’ so all agree to treat certain propositions ‘as if true,’ for
the particular purposes at hand”).
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obligate, the problem of explaining the basis for the obligation of fair play, and
the problem of justifying legal authority. It is no coincidence that the primary
examples I shall use to illustrate the ethics of deference are precisely those that
have long been themajor theoretical paradigms for establishing political author-
ity. Classical political theory attempts to explain law’s authority by invoking
notions of consent and fair play.Most contemporary philosophers conclude that
these attempts fail. It may be, however, that they fail because they begin at the
wrong end. It may be that we should not try to explain political authority by
reference to consent or fair play because the explanation for why promises bind
or when obligations of fair play arise is itself dependent on political theory. It
may be that when we understand the circumstances under which deference to
the views of others is morally required, we will better understand some of the
puzzles of promise, fair play, and the like.

The Concept of Deference: Form and Substance

How do reasons for deference compare to other reasons for action? How do
they interact with other reasons to justify action that would otherwise, in their
absence, bewrong?These are questions about the formor structure of deference.
In addition to questions about form, one can also ask questions about substance:
What kinds of reasons could justify action that would otherwise be wrong? In
this section I offer a preliminary exploration of both kinds of questions by using
the example of personal relationships mentioned in the preceding section. By
considering how deference works in this context, one in which the concept
is likely to be most intuitive and familiar, I hope to lay the groundwork for
extending the analysis in later chapters tomore controversial contexts, including
that of political authority.

form. Consider the following cases.You are asked formoneyby (1) a stranger;
(2) a neighbor who wants the money (a) to help him through a temporary
setback; (b) to help him buy a luxury vehicle; (3) a friend, who does not explain
why he wants the money. Does the request for money in each of these cases
provide any reason at all for you to act as requested? One standard suggestion
is that requests provide “content-independent” reasons for action, which are to
be weighed along with the ordinary “content-dependent” reasons one may have
for the action. Thus, in each of the preceding cases, if one decides not to give
the money, the person requesting aid may be disappointed, but will understand
that the request was considered and weighed along with other reasons: The
reasons for not giving the requested aid proved stronger, on balance, even after
including the reason provided by the request. In contrast to a “request,” which
simply adds another reason to be considered in the balance of reasons, an “order”
to give someone money would normally be presumptuous: Orders imply that
the request is to be given some special priority or weight, more than the normal
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weight of a simple content-independent reason – enough additional weight to
possibly preempt or outweigh all other reasons that bear on the decision. For
a stranger, a neighbor, or even a friend to order me to give money implies
a relationship of authority that is absent and thus makes the order, but not
the request, presumptuous. Orders, to use our current terminology, assume
that deference is appropriate or even required; requests, in contrast, make no
assumption about whether deference is due but simply add another reason to
the existing reasons bearing on the action.

This distinction between orders and requests is a plausible starting point
for explaining how reasons for deference work, but it needs to be amended in
two respects. First, not all requests are reasons for action; second, requests can
also be presumptuous. Consider again the beggar who asks for alms. Even if
one decides to grant the request, it does not follow that the beggar’s request
provided a new reason for action. The general obligation to help others can
be met in various ways. One way is by making contributions to established
charities; another way, given the immediacy of the beggar’s present claim and
the apparent ability immediately to satisfy that need, is through instant donation.
The point is twofold: First, we would not say that if one gives the requested
alms, one has “deferred” to the beggar; second, we can explain why this action
is not a case of deference: Rather than deferring to another’s view about what to
do, one has simply acted on one’s own preexisting assessment of the extent to
which aiding others is morally appropriate, using the information provided by
the beggar’s request as the minor premise in a previously established general
argument about when and how to aid those in need. We could make the same
point in more mundane contexts. The request to “pass the salt” does not need to
be seen as presenting one with a new reason to act (in order to please the person
who made the request); it can also be seen as simply providing the information
needed to act on preexisting reasons one already has for acting appropriately
in certain social settings.15

Why make this distinction? Why does it matter whether a request provides
a new reason for action or simply new information that triggers the application
of preexisting reasons? One answer is that it helps to explain how requests
can also be presumptuous. Consider again the neighbor who asks me to give
him money to help him buy a luxury vehicle. Though the plea here is only a
request, not an order, it is equally capable of being presumptuous. It presumes

15 Raz suggests that it would be wrong to think of requests as “mere communication of information
that the speaker . . . needs orwants something.”Henotes that onemight deliberately avoidmaking
a request while still providing another with information about one’s needs, because “while one
would be pleased if one’s need moves the friend into action, one would be displeased if it takes a
request to do so.” Raz, The Morality of Freedom, 36. The discussion in the text is not necessarily
in disagreement: From the point of view of the person making the request, Raz is persuasive
that the request always is intended to constitute a new reason for action. The discussion in the
text aims to show that from the point of view of the person addressed, a request may provide no
reason to act at all and may even be presumptuous.
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that I have background reasons to help my neighbors buy luxury items when,
in fact, no such presumption is warranted (not for this neighbor, at any rate).
It presumes, in short, a relationship that does not exist. I may be presumed to
have background reasons for helping neighbors in temporary need (as I can be
presumed to have background reasons for sometimes helping beggars asking
for alms), but to ask me to help you buy a yacht or a luxury car is presumptuous.
(Even if I accede to the request, one would hardly say that I am deferring to my
neighbor’s wishes: Perhaps, taken aback by the presumption, I act for reasons
of my own bemusement or for reasons based on my own calculations of what
I can demand in return.)

We canmake the point evenmore vivid by imagining presumptuous requests
in the case of serious normative disagreements. Assume that you believe your
children should go to private school; your neighbor, who strongly believes in
public schools, requests you to send your children to public school. Does your
neighbor’s request provide any reason at all for acting as requested? If you
believe, for example, that the reasons are equally balanced between public and
private school, should the neighbor’s request have the power to tip the scales
toward the public school choice? The answer, I assume, is no: The fact that
it would please your neighbor to know that you have sent your children to
public school is not a reason for action at all for you. One might support this
conclusion by suggesting that there could be many other neighbors who might
feel differently and “one can’t please them all.” But I am making a stronger
claim: Even if all your neighbors were united in their views, pleasing them is
not a reason for action because it is none of their business. Asking me to base a
decision aboutmy children on your preferences asmyneighbor is presumptuous
because it assumes, falsely, that the relationship of neighbor warrants making
your desires relevant to a decision that is not yours to make. Advice one may
welcome, but the expectation that I will take into account the mere fact that you
would be pleased if I act as you request is out of place.

In none of these examples so far is it appropriate to talk of deference. I may
give alms to the beggar, I may give aid to my neighbor in need, and I may give
money to a friend without asking why he wants it. (Depending on the nature of
the friendship, the friend’s request for money, even to help him buy a luxury
item, need not be presumptuous.) But even if I act as requested in these cases,
I am not deferring to the wishes or views of another; I am simply acting on my
own understanding of what the balance of reasons, in this context, supports.

Deference suggests that I amacting in some sense contrary to theway Iwould
normally act if I simply considered the balance of reasons (including any new
information supplied by your request) that bear on the action. Examples are
easy to produce. At one extreme, one may have reasons to defer to another
even in the case of serious normative disagreement. If one disagrees with one’s
spouse about whether to send one’s children to private or public school, the
disagreement is now clearly one in which the views of each spouse are relevant
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and must be taken into account. Each will have reasons to defer to the other’s
views – reasons we will describe more thoroughly in the next section – with the
question of whose view should prevail to be resolved through some mutually
acceptable procedure – a rough comparison, for example, of the relative strength
of each spouse’s convictions. At the other extreme are less serious examples
in which the inconvenience is slight. You invite friends to dinner knowing that
they are vegetarians. Your own view of what is appropriate in such a case is
that you should be able to serve your friends a vegetarian meal while you and
others eat steak. But out of deference to your friends, you decide that you will
serve everyone a vegetarian meal. Even if you think it is “super-sensitive” of
your vegetarian friends to be offended by others’ eating meat in front of them,
it seems plausible now to speak of deferring (against your own judgment of
what is normatively appropriate) to the views of your friends. In this particular
case, of course, one may suggest that deference is more a matter of courtesy
or civility rather than a serious moral requirement. But the form of deference
in the case of courtesy is the same as in more serious cases involving moral
disputes: Deference is justified by reasons that outweigh or override the normal
reasons that bear on the action taken.16

Reasons for deference, then, are at the very least reasons to be weighed along
with the preexisting reasons that bear on the action under consideration. But
reasons for deference are not simply to be equatedwith the content-independent
reasons for action provided by a nonpresumptuous request. Our previous dis-
cussion shows that some requests provide no reason for action (and may be
presumptuous), while others provide a content-independent reason. But even
if the content-independent reason in a particular case proves decisive, one is
not, in acting on it, necessarily deferring to the person making the request.
Deference implies acting against one’s normal view of what is required after
balancing both kinds of reasons, content-independent (where they exist) and
content-dependent. How, then, do reasons for deference arise, and how do they
differ from straightforward content-independent reasons?

Consider again the example of one’s vegetarian friends. In that case, we said,
if one decides to serve an exclusively vegetarian meal, it seems appropriate
to speak of deferring to one’s friends’ sensitivities about meat-eating. This
conclusion is reinforced if one’s friends’ views are based on strongly held
opinions about the immorality of killing and eating animals. But how is this
case different from that of granting a friend’s request for money, which, we said,
does not seem like a case of deference? Both cases, wemay assume, present one
with content-independent reasons for action: That is, both requests provide not
just relevant information about one’s friends’ interests, but also a reason to act in

16 For recent discussions defending a connection between courtesy and morality, see Cheshire
Calhoun, “The Virtue of Civility,” Phil. & Pub. Affairs 29 (2000): 251; Sarah Buss, “Appearing
Respectful: The Moral Significance of Manners,” Ethics 109 (1999): 795.
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order to accommodate a friend’s (nonpresumptuous) expression of interest or
need. The difference seems to be that in the case of one’s vegetarian friends,
by hypothesis, one’s own normative judgment (prior to the decision to defer)
is that serving meat for others at the dinner is entirely acceptable – even after
taking into account the interest in pleasing one’s friends. Though your friends
have strong views about the immorality of killing and eating animals, you do
not share those views and you also think that, even considering their interests,
it should be acceptable to make both meat and vegetarian dishes available at
the same meal. To defer despite all of this to one’s friends suggests that one has
given extra weight to the interests of one’s friends – more than one thinks is
normally appropriate or required.With a slight alteration, we could say the same
about the example of givingmoney to a friend. Suppose thatmy own calculation
is that, even taking my friend’s wishes into account, I do not think it appropriate
to give her the money – but I do it nonetheless. Now it seems natural to say
that I deferred to her judgment about whether I should give her the money –
against my own better judgment that, for example, it would do her no good, or
wasn’t really in her interest, or could be put to better use by me. Reasons for
deference, in short, appear to influence decisions by assigning extra weight to
the content-independent reason represented by the request: I make the interests
of my friend more important than I normally would in deciding what to do.

Substance: The Reasons for Deference

Given the preceding account of how reasons for deference work, we now need
an explanation for why one might assign increased weight to the views of
one’s friend. What reasons warrant making another’s views more important
than I actually think they are?

To answer this question, I shall use the example of spouses disagreeing about
where to send their children to school to present a tentative list of plausible
reasons for deference. First, reasons for deference may be either instrumental
or intrinsic. Instrumental reasons are the easiest to illustrate and (in appropriate
cases) the easiest to defend as normatively appropriate. When I disagree in
a close relationship about a serious normative issue, I need to consider more
than just the normal weight I would assign to the interest of my partner in
having the disagreement resolved as he or she prefers. I must take into account
not only my partner’s disappointment if I do not defer, but also the potential
impact on the relationship. These two factors represent theoretically distinct
kinds of instrumental reasons, though in some cases they may amount to the
same thing: Disappointed spouses may be able to contain their disappointment
in ways that avoid adverse effects on the relationship, but the possibility of such
effects, extending beyond the immediate disappointment, must be considered.
Instrumental reasons, in short, are typically of two kinds: The first kind points
to the positive impact on the person I confront and whose interests are partly
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captured by the notion of a content-independent reason; the second kind points
to the negative impact on the relationship if I fail to defer. Assessing the weight
of these reasons requires much more than just calculating how much the other
person in the relationship would be pleased if I defer; it requires as well a
sensitive understanding of the nature of the relationship that makes the other
person’s wishes a content-independent reason for action in the first place.

Intrinsic reasons are more difficult to describe and more controversial. In
some contexts, as in the relationships we are currently considering, it may
seem unnecessary to look for intrinsic reasons for deference because of the
obvious availability of instrumental explanations. But the tendency to think
that intrinsic reasons are either nonexistent or always capable of collapse into
instrumental ones should be resisted. Consider again one’s vegetarian friends.
One could explain deferring to their super-sensitive judgment on instrumental
grounds similar to those described earlier: It is, after all, no great inconvenience
to make and eat an exclusively vegetarian meal, and doing so will both please
one’s friends and avoid possible negative repercussions on the friendship. But
there is something incomplete about this explanation.What counts is not simply
that one’s friends may be pleased; it also matters how and by whom they are
pleased. What counts is not simply that, like manna from heaven, utility is
increased or more preferences are satisfied by my act. What counts is also the
fact that it is my act, my decision to defer. That I do this is a signal about how
I value my friends and the ideal of friendship. Indeed, the very fact that I am
acting against my better judgment turns my act into a particularly poignant
symbol of respect – both for my friend and for the value of friendship.17

Intrinsic reasons for deference are also of two kinds. “Objective” reasons
exist when deference serves as a sign of respect for a relationship that is in
fact valuable. In the previous example, if one assumes that friendship is the
kind of relationship that, correctly understood, warrants showing respect by
deferring to one’s vegetarian friends, then one has intrinsic objective reasons
to defer. What if, however, one disagrees about the value or the nature of
friendship? The committed hermit might claim that friendships are pernicious
and rob people of self-sufficiency and independence. A tough-minded sergeant
might believe that friendships are desirable, but that they are best understood
as requiring one not to defer to super-sensitive friends: More candor and less
fawning, one might say, makes for better friendships in the long run. Assume
that you disagree with both of these latter views: You believe that friendship is
an objectively valuable good, and you also believe that a proper understanding
of the ideal will show that deference is a sign of respect, not an example of

17 The suggestion that what matters is not only what is done but also who does it bears an obvious
resemblance to suggestions that agent-relative moralities are superior to, and not compati-
ble with, consequentialist theories. For an overview see Samuel Scheffler, “Introduction,” in
Consequentialism and Its Critics, ed. Samuel Scheffler (Oxford: Oxford Univ. Press, 1988),
1–13.
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weakness or of toadying or condescension. If you are correct, then you have, in
appropriate cases, an intrinsic objective reason to defer. But what if you are
wrong, and moral philosophy eventually “proves” that the hermit’s view or the
sergeant’s is correct? In that case, you no longer have an objective reason to defer
because, by hypothesis, your understanding of the ideal of friendship is flawed.
But you still have what I shall call a “subjective” reason to defer: Since you
sincerely (but wrongly) believe that deference is a sign of respect for the value
of friendship in appropriate cases, failure to defer is inconsistent with your own
values. Deferral in this case is required not because it is actually (objectively)
required for the sake of the friend or the friendship or some other valuable good,
but because it is required to show self-respect. Objective reasons show respect
for others – for friends and for the relationship; subjective reasons show respect
for oneself in acting consistently with one’s own values, even if moral theory
might, in some ultimate sense, show those values to be indefensible.

In sum, intrinsic reasons to defer justify acting “against the normal balance of
reasons” either because (1) they are necessary ways of demonstrating the kind
of respect that is, in fact, required by a correct understanding of the relationship
or context or (2) they are necessary ways of avoiding the “moral hypocrisy” of
acting inconsistently with one’s own values. The claim that subjective reasons
for deference are legitimate reasons for action is, of course, open to a variety of
objections that I shall not consider here in detail. The most obvious objection
is that some limit must be placed on the idea that consistency itself is a moral
virtue and a reason for action. Thus, if one honestly believes that murder and
torture are permissible, it is not likely that one deserves any moral credit for
acting consistently with such clearly erroneous views. What counts here, one
thinks, is not consistency but truth. But this easy dismissal of consistency as
a moral virtue per se is not so easily accomplished when the views one holds
reflect one side of a widely debated issue over which society itself is divided
and which involves not harming another (as in the case of murder) but deciding
about the nature and value of certain basic social relationships. Consider, for
example, the question of political obligation. Suppose you believe that states are
valuable entities and that a correct understanding of the nature of the state and
the resulting relationship between citizen and state is one that justifies the state’s
expectation that you comply voluntarilywith its legal norms. Suppose, however,
that the anarchist, who denies the value of the state, is correct. In this case, you
do not, in fact, have objective (intrinsic) reasons to defer to the state; but you
still have, I shall argue, subjective reasons to defer. Being consistent with one’s
own values when it comes to showing respect for entities one believes valuable
may be a moral requirement, even though one is wrong about the underlying
value judgment. Unlike the murderer, who has no moral duty to be consistent in
acting on a view that results in harm to others, showing respect (even where it is
based on an erroneous underlying value judgment) is itself a way of advocating
one’s views about value. One does not harm others by acting consistently with
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one’s underlying value judgment, even though that judgment is wrong; one
harms oneself (and indirectly the process of arguing for and establishing value)
by not practicing what one preaches.18

A Road Map

Legal Theory: Law’s Morals

We are now in a position to describe the arguments to be developed in the
chapters that follow. As indicated in the preface, the two parts of the present
study correspond to the two issues, one an issue of legal theory, the other an
issue of political theory, that are currently in tension in contemporary discus-
sions of the nature of law. The tension results from the possibility that law’s
morals conflict with true morals. Law, we are told, claims a kind of authority
that political theory denies it has. Part I, which begins with this introductory
chapter, examines the first part of this tension: the nature of law’s morals. This
part continues in the next chapter by examining the concept of authority and
explaining how that concept can be understood in terms of the preceding anal-
ysis of reasons for deference. Chapter 3 shows that law does not claim political
authority. Chapter 4 puts together the conclusions of the two preceding chapters
to present an image of law that I briefly defend in light of recent controversies
about the nature of law in the debate between positivism and natural law.

Political Theory: The Ethics of Deference

Part I having concluded with an image of law’s morals, Part II moves to the
political theory half of the current controversy: Even if law does not claim
authority, is it possible that law actually has authority – that citizens always
have reasons (which may be overridden) to defer to legal norms? The route to
an affirmative answer to this question proceeds indirectly. Instead of assuming
that theories of promise and fair play should be the starting points for an inquiry
into political obligation and then trying to see whether those paradigms can be
applied to law, I examine the basis for the obligations of promise and fair play.
Chapter 5 explains how certain persistent puzzles about promissory obligation
can be understood in terms of the ethics of deference. Chapter 6 does the same

18 This sketch of the argument for deferring to the state (an argument for the obligation to obey)
is more fully developed in later chapters. For now, it is worth emphasizing that the argument
here establishes only a prima facie reason for deference. Obedience to bad laws often will
result in causing harm to others; in that case, one must weigh the harm caused to others against
the intrinsic reasons for deference provided by the argument here. No parallel argument can be
made for the murderer who believes that murder is good: He does not have even a prima facie
subjective reason to act on his belief because there is here only one action to evaluate: the harm
caused to victims. There is, in short, no broader relationship or context that could serve as the
subject of respect for the murderer when he acts on his subjectively erroneous views.
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for obligations of fair play. Chapter 7 extends the analysis of these two chapters
to the problemof political obligation and defends the conclusion that one always
has reason to defer to legal norms, even if that reason is sometimes outweighed
in particular cases by countervailing concerns.

That the obligations of promise and law stand or fall together is, of course, not
a new idea, andHume’s observation to that effect19 is often noted. In this respect,
the approach of the current study both resembles and differs from that of Hume.
The study resemblesHume’s in arguing that standard political theorymistakenly
assumes that the moral force of promise can be taken as given, with consent
serving as a kind of first principle for the evaluation of the authority of law. The
study also endorses Hume’s suggestion that the solution to both political and
promissory obligation is to be found in principles that underlie and explain both
kinds of obligation. But the study departs from Hume’s in its conclusion about
the nature of this deeper explanation and how it supports political obligation.
Themore general explanation for the force of promise that this study supports is
not necessarily utilitarian: The reasons for deference to the promisee as well as
to legal norms, I shall argue, are primarily intrinsic, not instrumental.Moreover,
the deference-based explanation for the force of promise that I develop here is
applied directly to law, without assuming that an intervening promise to obey
is a condition of political obligation. In this respect, this study indirectly reverses
the standard order of dependency between the explanations for the authority
of laws and of promises. We are more likely to understand how consent itself
works only by first understanding why deference to the views of others with
whomwe are connected might be required, even if those views are wrong. That
problem is the classic problem of political obligation. Consent theory, in short,
depends on political theory rather than vice versa.

Methodology

Disputes about the nature of law are notorious for fostering disputes about
methodology, with the latter often upstaging the former. In recent discussions,
these disputes in legal theory seem aimed at establishing the same general point:
the impossibility of resolving underlying substantive arguments about the nature
of law by reference to anything other than subjective or verbal criteria. In the
same way that persistent disagreement about moral issues often leads to skep-
ticism about the objectivity of moral judgments, continued disagreement about
the nature of law seems to lead to claims that the entire dispute is meaning-
less. The best response to such skeptical claims probably lies in demonstrating,
through studies such as this, that common practices often can be illuminated by
considering and comparing competing descriptive, conceptual, and normative

19 See Hume, “Of the Original Contract,” in David Hume’s Political Essays, ed. Charles Hendel
(New York: Liberal Arts Press, 1953), 43, 55–6.
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claims about such practices. In light of the recent resurgence of skepticism about
these standard methods of analysis, however, a brief explanation and defense
may be in order.

descriptive and conceptual claims. The move from confronting a
social practice to understanding how it works begins with description – a simple
listing of features that characterize the practice or that are commonly associated
with it. This claim, that description is the starting point for analysis, will seem
obvious to many; but the claim has been called into question recently by pro-
ponents of normative or “interpretive” theories eager to show that descriptive
enterprises inevitably reflect the subjective, and thus arbitrary, interests of the
theorist.20 On its face, this assertion seems implausible. We are accustomed to
describing things, ranging from our house to the structure of our government, in
part because we want to draw attention to features of our house or our govern-
ment that we do or do not like. It is because one can say “I approve/disapprove
of this feature of (my house, my government)” that descriptive and evalua-
tive enterprises appear distinct: Description does not entail endorsement of the
object described.21

20 See Stephen R. Perry, “Interpretation and Methodology in Legal Theory,” in Law and Interpre-
tation, ed. A. Marmor (Oxford: Clarendon Press, 1995), 112–21; id., “Hart’s Methodological
Positivism,” Legal Theory 4 (1998): 427. See also Gerald Postema, “Jurisprudence as Practical
Philosophy,” Legal Theory 4 (1998): 329–58. (For a persuasive critique of Perry’s and Postema’s
views and a defense of conceptual or descriptive/explanatory analysis, see Michael S. Moore,
EducatingOneself in Public [Oxford: OxfordUniv. Press, 2000], 6–18.) The question ofwhether
theories about the nature of law are objective, and in what sense, should not be confused with the
question of whether particular legal decisions within a legal system have objective answers. The
latter issue, raised largely in response to Dworkin’s theory of adjudication, has now become
the focus of an ever-burgeoning literature. For general discussions see, e.g., Kent Greenawalt,
Law and Objectivity (New York: Oxford Univ. Press, 1992); Jules L. Coleman and Brian Leiter,
“Determinacy, Objectivity and Authority,” Univ. Pa. L. Rev. 142 (1993): 549. For two particu-
larly insightful recent discussions, see Brian Leiter, “Objectivity, Morality, and Adjudication,”
in Objectivity in Law and Morals, ed. Brian Leiter (Cambridge: Cambridge Univ. Press, 2001),
66; and Gerald Postema, “Objectivity Fit for Law,” in id., 99. I return briefly to this question of
the objectivity of legal standards in Chapter 4. For the most part, however, the main theses in this
study are independent of the debate about the objectivity of legal norms: The claims about law’s
authority that I consider are claims made even in the “easy case,” where all but the most radical
skeptic will concede that there is a determinate answer to the question of what a particular legal
norm requires of its subjects.

21 Sometimes the claim that description is necessarily normative confuses endorsement of the object
described with two other respects in which the descriptive analyst may bring values to bear on
his or her project. First, the motives for selecting a particular social phenomenon for study no
doubt reflect the analyst’s values in deciding what phenomena are worth investigating. Second,
as noted in the text, description is often a prelude to making an evaluative claim about the object
described. Both of these possible connections with normative judgments are consistent with the
basic idea that description itself does not require appraisal of the object described. See Leslie
Green, “The Concept of Law Revisited,” Mich. L. Rev. 94 (1996): 1687, 1713 (“A description
of something . . . is a selection of those facts that are taken to be for some purposes important,
salient, relevant, interesting, and so on. This is not to say that a description is an appraisal of its
object. . . .” [footnote omitted]).
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I suspect that the attack on descriptive jurisprudence does not intend to deny
this general possibility of separating description from evaluation, but insists
that, at least when it comes to the case of law, nothing interesting can result
from description alone. Description, if it is to be more than a simple listing
of observed features of the world, must have a point; but the only point that
emerges from disputes about the nature of law is a value judgment about the
features or functions important to law. It is these claims of importance that
are essentially normative and that cannot be resolved by closer inspection of
the facts. In order to assess this claim, we need to consider more carefully just
what the point of description might be.

In addition to serving as a prelude to evaluation, descriptive inquiries have
often been preludes to three distinct, nonnormative claims about the object
described. One may claim that the features described are important in the sense
of illuminating how a particular social practice works22; one may also claim
that the features are essential to the practice; finally, one may claim that the
features are potentially inconsistent with other social practices, thus requiring
one practice or the other to be modified in order to achieve coherence.23 These
three objectives of description are not mutually exclusive and may be pursued
simultaneously within a single study.

In the study at hand, I shall not distinguish between the second and third goals
of a descriptive enterprise, but shall view them as essentially similar attempts
to establish conceptual claims about a practice or concept. In other words, to
claim that a particular feature of an enterprise is essential to the concept means,
for the purposes of this study, only that the feature is required in order to avoid
inconsistency with other existing concepts or practices. The difference between
claiming that a particular feature is important in understanding a concept and
claiming that it is essential can be illustrated by considering the connection
between laws and sanctions. To say that the organized sanction that backs the
state’s directives is an important feature of legal systems is to do no more than
claim that the sanction significantly affects widely shared human interests. It

22 See Brian Bix, “Conceptual Questions and Jurisprudence,” Legal Theory 1 (1995): 465, 472
(suggesting that the goal of establishing what is important about a practice is one of the purposes
of a conceptual claim).

23 For further elaboration see Philip Soper, “Alternative Methodologies in Contemporary Jurispru-
dence: Comments on Dworkin,” J. Legal Educ. 36 (1986): 488; see also Soper, “Legal Theory
and the Problem of Definition,” Univ. Chic. L. Rev. 50(1983): 1170, 1185–92. The goal of
achieving coherence here between our concepts and our practices should be distinguished from
a coherence theory of adjudication. The latter is a theory about how to find the law in particular
cases. See, e.g., Ken Kress, “Why No Judge Should Be a Dworkinian Coherentist,” Texas L.
Rev. 77 (1999): 1375. As I make clear in this chapter, my goal here is to analyze the concept
of law, an enterprise I view as distinct from a theory about how to find the law in particular
cases, just as an analysis of the concept of “religion” is different from a theory about how to
discover the precepts in a particular religion. Coherence as a methodology is simply the familiar
philosophical attempt to reconcile apparently inconsistent or conflicting views in established
social practices.
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is a means of social control that stands out from other forms of social control
because of its institutionalized and monopolistic character. Holmes’ “bad man”
aphorism makes the point: The bad man is, of course, not a morally bad man,
but only a character who serves to remind us that, whatever other features of
law might interest people, the potential sanction addresses a fundamental area
of human concern (of course, for Holmes, it was also the only concern that was
important in identifying the law). There is nothing in any of this to implicate the
analyst’s own values: A detached observer oblivious to sanctions could still note
that this particular means of social control is important for most people who
encounter legal systems – a report about others’ values, not about the analyst’s
own. Suppose, now, that one says that the sanction is not just important but
essential to the concept of law or legal system. This move to a conceptual claim
about law may be controversial for two reasons. First, we might not know
exactly what to say to the question of whether we would still call a system
“legal” where no sanctions were employed because, never having encountered
such a case, we have not had to decide whether something significant in our
existing classificatory scheme is lost if we extend the term to include this case.24

Second, if we do attempt to decide whether a sanctionless system can still be
legal, we may find ourselves in disagreement because it is not clear what is
at stake: If the disagreement is only about whether to extend the concept to
include the sanctionless case, we seem to be engaged in stipulating definitions,
an exercise of little interest.

In contrast with the concept of sanction, which seems important but not
necessarily essential to law, consider now two examples of plausible concep-
tual claims – plausible claims about features that are not only important but
also essential in the sense defined previously. The first example concerns the
normative claims of law. As I explain in more detail in Chapter 3, the thesis
that law makes certain normative claims for its directives is largely a concep-
tual thesis: To deny that law necessarily makes such claims (to assert that legal
systems are indistinguishable from coercive systems) leads to inconsistencies
with the language of guilt and blame that we associate with lawbreaking. Thus
such normative claims are not only important but also essential features of legal
systems. A second example of a conceptual claim about law can be found in
recent positivist theories that insist that lawmust have a social source. The basic
conceptual argument for this position can be put fairly simply. We begin by rec-
ognizing that among the many functions that law might be thought importantly

24 It is sometimes argued that sanctions would have to be present for a state to operate, even in
a society of perfectly virtuous citizens. See Gregory S. Kavka, “Why Even Morally Perfect
People Would Need Government,” in For and Against the State, 41. If true, this contingent
feature of states and humans could help ground a conceptual claim that sanctions are essential
to law, but it need not: A conceptual claim is about the meaning of a concept and thus could still
distinguish between properties that are thought to be indispensable to the concept semantically
from properties that are empirically indispensable.
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to serve, one in particular is fundamental, namely, the function of communi-
cating standards of conduct – explaining what is to be done, usually on pain
of sanction. This function of guiding conduct must precede arguments about
whether it is also essential to law that it present the motivations for complying
with legal standards as primarily moral or coercive. Until one knows what is
expected, one cannot know why it is expected or what additional claims about
the motives for compliance might accompany the law’s demands. This simple
argument from a basic function of law seems to me to be another plausible
candidate for an essential feature of law, a conceptual claim about the concept
that cannot be denied consistent with claiming that we are still dealing with a
legal system.25 It is, in fact, probably better seen as a definition of what it means
to be a system rather than a legal system: Directives that cannot communicate
what is to be done with some clarity will necessarily be unable to coordinate
and regulate activity in the way that is required to distinguish systems of social
control from arbitrary exercises of ad hoc and unpredictable power.

Two points should be noted about this demonstration of the plausibility of
conceptual and descriptive jurisprudence. First, the fact that an argument is
based on an allegedly important function or purpose of law does not turn the
argument into a normative or evaluative claim.While this point may seem obvi-
ous, there is a tendency to think that any argument about purposes is inevitably a
normative argument that relies on the values of the disputants themselves. This
is a mistake. Arguments about which purposes are important or essential to a
concept are arguments about what those who use the concept of law find impor-
tant for purposes of their own classification scheme; they are not claims about
the analyst’s own values, but about the existing purposes of others.26 Second,

25 Joseph Raz is the best-known proponent of what appears to be a conceptual defense of the
argument that law must be derived from social sources (facts rather than values). See Raz,
The Authority of Law, 37–52. Though Raz’s argument seems to rely on an argument about the
implications of what it means to claim authority, the simpler argument in the text seems to me to
convey the same idea and avoids imputing to law a claim about authority that this study disputes.
Anthony Seebok describes Raz’s argument as relying on both a functional claim about law and
a conceptual claim about the concept of authority. See Seebok, Legal Positivism in American
Jurisprudence (Cambridge: Cambridge Univ. Press, 1998), 278–80. Jules Coleman at one point
seemed to viewRaz’s argument as a practical argument concernedwith law’s effectiveness, rather
than a conceptual or theoretical claim about the essence of law. SeeColeman, “Incorporationism,
Conventionality, and the PracticalDifference Thesis,”Legal Theory 4 (1998): 381, 386, and n.10;
see also id., “Authority and Reason,” in The Autonomy of Law, 287, 302–14. Others who come
close to making a conceptual claim similar to the one in the text include Scott Shapiro and Larry
Alexander. See, e.g., Shapiro, “The Difference That Rules Make,” in Analyzing Law, ed. Brian
Bix (Oxford: Clarendon Press, 1998), 33, 56–9; Shapiro, “On Hart’s Way Out,” Legal Theory
4 (1998): 469; Alexander, “With Me, It’s All er Nuthin: Formalism in Law and Morality,” Chi.
L. Rev. 66 (1999): 530, 548 (“[Legal] rules can fulfill their function only if they are determinate
rules, not indeterminate standards”). See also Larry Alexander and Emily Sherwin, The Rule of
Rules (Durham, N.C.: Duke Univ. Press, 2001).

26 One of the most eloquent defenders of the possibility of descriptive or conceptual jurisprudence
seems at one point to suggest that arguments about law’s essential function would be normative
rather than conceptual. See JulesColeman, “Incorporationism,Conventionality, and the Practical
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one should note the limited reach of the argument about law’s guiding function.
The argument establishes that legal systems must have standards that, for the
most part, are determinable. But it does not resolve the question of whether
all legal standards must be determinable or whether some standards can, or
even must, be moral standards even though such standards are indeterminate.
I address these questions at greater length in Chapter 4; the general conclusions
defended in that chapter are these: (1) Soft (or inclusive) positivism – the notion
that law can incorporate moral standards – is a plausible account of law if one
can explain what other function, apart from guiding conduct, might be served
by incorporating such standards and if one can explain how such standards can
be said to play a role in adjudication that distinguishes judges from legislators.
(2) Legal systems necessarily include at least one overriding moral principle
according to which standards that otherwise meet the tests for law will not
qualify as law if they are so unjust that one cannot defend even the minimal
moral claim of law (the right to coerce).27

description as re-presentation. The preceding discussion, in addition
to illustrating the uses of descriptive inquiries, also serves as a review of current
controversies in legal theory that are implicated in the course of this study.
But the general thesis I defend is not simply a thesis of legal theory and a
claim about the nature of law. I argue (1) that law does not claim authority
but (2) that law has authority. The first claim is the subject of legal theory and
results from a combination of descriptive and conceptual claims and coherence
arguments. The second claim is a claim of political or moral theory and thus
necessarily involves normative argument. But even here the normative argument
relies heavily on a descriptive prelude and on arguments for coherence. As
indicated in the last section, I suggest in this study that familiar practices of
promising and fair play may be better understood when recast as examples of

Difference Thesis,” Legal Theory 4 (1998): 381, 386, 390. This concession is unnecessary and
appears to be considerably modified by Coleman in other writings. See id., The Practice of
Principle (Oxford: Oxford Univ. Press, 2001), 205–8. When Lon Fuller, in a famous episode,
once argued that concepts that were defined by function or purpose inevitably combined facts
and values, and that law, in order to perform its guiding function, must conform to procedural
principles that he called an “inner morality” of law, he was met by the uniform response that
“purposes” were not necessarily “moral.” This response applies equally to those who think
that arguments over the purpose of law can only be normative arguments: As long as they are
arguments about the conventional purposes that underlie existing classification schemes, the
arguments will not be normative. I have defended this claim elsewhere in “Legal Theory and
the Problem of Definition.”

27 The argument for these two claims is developed in Chapter 4. I put the latter claim in this stark
way in order to make it clear that this study defends what might be called a classical form of
natural law, according to which law that is too unjust is no law at all. Unlike Dworkin, I do
not rely on a theory of adjudication to suggest that legal standards are complex combinations
of fact and value; I rely instead on conceptual, descriptive, and coherence arguments about the
concept of law itself.
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the ethics of deference. It is this additional use of description, inviting new
views of familiar subjects, that warrants a brief additional discussion.

Descriptions are presentations of phenomena, highlighting particular fea-
tures for one or more of the purposes just discussed. When a familiar phe-
nomenon is recast to emphasize different and unexpected features, I shall
call this new description a “re-presentation.” The distinctive point of a re-
presentation does not differ from the point of description in general except
in the implication that (1) the new description differs in unexpected ways from
familiar descriptions and (2) the new description fits the facts of the practice
it describes at least as well as more familiar descriptions, but provides a better
solution to coherence problems or affords greater insight into what is important
or essential to the practice. Thus, though I shall defend the ethics of deference
on normative grounds, the primary defense is still based on a claim of greater co-
herence with existing practices. Description as re-presentation derives its force
largely from attempts to make existing practices coherent rather than from re-
examining the ultimate normative foundations for those practices. An example
of this use of description is found in Chapter 5, where I attempt to re-present
promises as analogous to laws: The re-presentation helps show how the obliga-
tion of promise can be seen as analogous to the obligation to defer to the norms
of the state. A somewhat similar, though perhaps less novel, re-presentation
of the idea of fair play is found in Chapter 6. The insight gained in these two
chapters lays the foundation for the arguments for deference to the state, found
in Chapter 7.28

28 For another example of re-presentation, applied not to a particular social practice but to a
cultural icon in the literature of political theory, see Philip Soper, “Another Look at the Crito,”
Am. J. Jurisp. 41 (1996): 103 (re-presenting the familiar Platonic dialogue as an example of the
ethics of deference).
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Understanding Authority

Theoretical and Practical Authority

This chapter and the next consider in turn two questions about authority: (1)
What dowemean by authority? (2) Does the law claim authority? Both chapters
are preludes to a third question to be considered at the end of Part II: (3)Does law
have authority? That these are distinct questions may not seem obvious; if, for
example, law has authority, it might seem natural to suppose that legal systems
necessarily claim authority. As indicated in the preface, however, I argue here
not only that these are distinct questions but that they deserve distinct answers:
Law has authority but does not claim it. But, though the questions are distinct,
the first question concerning the nature of authority is closely connected to
each of the latter two questions. That is because conclusions about whether law
has or claims authority may depend on what one means by “authority.” This
chapter thus begins with that question: What does one normally mean when
one ascribes authority to a person or to the state?

Philosophers who discuss this question commonly begin by distinguishing
theoretical from practical authority. Theoretical authority, it is usually said,
is authority about facts, about what is the case; practical authority is authority
about action, about what one ought to do. Theoretical authority does not provide
one with new reasons for action but only with new reasons for belief (which
may, of course, be relevant to action); practical authority, in contrast, provides
new reasons for action.

Using the approach developed in the preceding chapter, it is easy to see
both how deference to theoretical authority works and what kinds of reasons
typically justify such deference. Compare the case of my vegetarian friends,
to whose opinions I defer in deciding what kind of meal to serve, with the
case of my doctor friend, who advises me about the health effects of certain
foods. Deference in the former case, we said, results from concluding that
the reasons to defer, which may be instrumental or intrinsic, outweigh other
reasons that bear on the action in question. In contrast, if I defer to the doctor’s
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opinion on the assumption that he is, and I am not, an expert on the nutritional
value of food, I do not normally weigh the doctor’s opinions against my own
view of the matter; rather, I make no calculation about the matter at all. The
doctor’s views do notoutweighmine; they replacemine.Deferring to theoretical
authorities is likedelegating to the authority the task ofmaking the judgment that
I recognize I cannot accuratelymakemyself.1 Moreover, the reasons that justify
such deference are typically instrumental: Relying on legitimate theoretical
authority is no different from relying on a calculator or computer; deference is
justified in exactly the way that one justifies using any tool as the best means
of achieving one’s predetermined ends.

Practical authority, in contrast, seems to present a considerable initial
problem of justification. If practical authority is authority about what to do –
requiring submission to another’s opinion about values rather than facts – it is
not obvious how such submission could ever be consistent with the principle
of autonomy. One common way of justifying such submission is to re-present
practical authority as just another instance of theoretical authority: Where one
has grounds to think that other people are wiser about what is good for one in a
particular case, deference may be justified.2 But in ordinary life, the occasions
on which one could defend this collapse of practical into theoretical authority
seem limited for two reasons. First, the view that others have more accurate
knowledge about one’s own good seems plausible only in unusual situations –
cases in which one’s judgment is systematically or temporarily impaired by
factors that interfere with clear thinking. Children are commonly thought to
have systematic reasons to defer to the opinions of appropriate adults; persons
temporarily confused by excessive drinking may be best advised to defer to a
bartender who insists on calling a cab instead of allowing them to drive. But
such cases warrant deference to another’s view only because they are extreme,
resting as they do on background assumptions of paternalism that do not apply

1 The claim that deference to theoretical authority typically works by replacing, rather than out-
weighing, one’s own views is not meant to deny the possibility that sometimes deference even
here could involve weighing an expert’s views against one’s own. Consider, for example, two
experts disagreeing about a factual issue – two doctors disagreeing, say, about a diagnosis.
One doctor might defer to the greater expertise of his colleague by according extra weight to
his colleague’s opinion rather than by completely substituting his colleague’s judgment for his
own.

2 Heidi Hurd defends a version of law’s theoretical authority derived not from a legislature’s greater
expertise, but from the possibility that law might serve as a sign pointing to reasons for believing
that action in accordance with law is correct. See Hurd,Moral Combat (Cambridge: Cambridge
Univ. Press, 1999), ch. 6. It seems unlikely, however, that the instances in which law has this kind
of epistemic authority will be any greater than the instances in which it has epistemic authority
based on its greater expertise. Hurd admits that the question is an empirical one and confines
her examples primarily to cases involving coordination; thus even this account results in a view
of law’s authority that seems just as restrictive as Joseph Raz’s competing account of practical
authority examined later.
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inmost ordinary cases.3 Paternalistic explanations, in short, have no application
in the ordinary case of adults who are admittedly free of impediments to normal
reflection.

Second, any attempt to go beyond cases of paternalism in justifying practical
authority as an instance of theoretical authority confronts the problem of the
difference between facts and values: We are less inclined today to think that
there are experts about moral matters. If one does believe there are such experts,
then practical authority is justified in the same way as theoretical authority.
But that view (that there are moral experts) would itself have to be defended
by individual judgment – just as one defends the decision to rely on a computer
in making a calculation. The claim that practical authorities are moral experts
is not often heard today except, perhaps, in the context of religious authorities.
In particular, when one confronts the apparent demands of legal authorities, it
seems unlikely that demands for deference to law’s view about what to do could
be justified on the ground that “the law knows best.” Perhaps some values are
particularly connected to the good of a nation in ways that might conceivably
be better discovered by government officials, through hearings and official
investigations.4 Whether, for example, a country should provide special benefits
to veterans may be a question not just about the factual consequences of such
preferential treatment, but about the importance to the country of honoring
veterans – a value judgment that, one might suggest, the legislature is best able
to make. But, as this somewhat strained example illustrates, the instances in
which one concludes that the legislature has such special expertise about values
are likely to be few in number – nothing approaching the routine reliance on
a calculator or computer or on expert judgment about factual matters. Most
individuals are likely to insist that even if there is agreement on the factual
issues about a particular governmental policy (e.g.,what are the consequences of
winning or losing this war?), the normative issues that remain (should resources
be devoted to prosecuting this war?) are not questions that legislatures are
better able to decide than individuals (which is why Thoreau’s writings have
such appeal for those who resist governmental authority5). Thus, it seems, legal

3 Furthermore, even these examples beg the question of who is to decide the underlying jurisdic-
tional issue that warrants paternalistic intervention in the first place: Is the child really still a child
and is the drunk really too drunk to decide? For an excellent discussion, concluding that law
will seldom have the necessary expertise to justify authority on these grounds, see Hurd, Moral
Combat, 133–40.

4 For the suggestion that democratic decision procedures can justify attributions of epistemic
authority to legislation, though no such attribution would be warranted if one considered only the
motives or expertise of individual lawmakers, see Jeremy Waldron, “Legislators’ Intentions and
Unintentional Legislation,” in Law and Interpretation, ed. Andrei Marmor (Oxford: Clarendon
Press, 1995), 329–56.

5 See David Lyons, “Moral Judgment, Historical Reality, and Civil Disobedience,” Phil. & Pub.
Affairs 27 (1998): 31, 40–2.
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authority – where it cannot be characterized as a case of theoretical authority –
presents a problem.

Two Concepts of Practical Authority

Mymain interest in the remainder of this chapter is to compare and contrast two
accounts of practical authority in light of the preceding preliminary discussion
about the difficulty of justifying such authority. One view of practical authority,
which I shall call the “restrictive” account, makes the justification of authority
simple, but it does so only because it weakens and understates the concept of
political authority as understood by most people. This account is restrictive in
two senses: (1) it restricts the grounds that will justify practical authority to
essentially the same grounds that justify theoretical authority (that is why the
justification is easy); (2) as a result of this restriction on how to justify authority,
it restricts the instances in which practical authority is legitimate to far fewer
occasions than most people normally acknowledge (that is why the thesis is
out of line with society’s views about the nature of political authority). The
alternative account, which I shall call the “expansive” account, displays features
that are the precise counterpart of the restrictive account: (1) the expansive
account purports to justify submission to practical authority on grounds that
are fundamentally different from those that justify theoretical authority (that is
why this theory of justification is controversial); (2) but the expansive account
captures more closely the ordinary understanding of what it means to have
practical authority, at least in the context of political authority.

The Restrictive Account

One version of the restrictive account, associated primarily with the work of
Joseph Raz, assumes that deference in the case of practical authority works in
the same way that it works in the case of theoretical authority: To acknowledge
that one has practical authority is to acknowledge that one should abandon one’s
own attempt to balance reasons bearing on the recommended action against the
reasons for deference and should, instead, delegate the decision entirely to the
authority.6 An alternative version, defended by those who find this degree of
deference both unwarranted and an unnecessary feature of authority, is that
something less than complete “preemption” is required. Legitimate authorities
provide onewith new reasons for action that have considerableweight – enough,
perhaps, to be conclusive inmany cases; but it is not necessary to think that such
authorities intend the individual to defer entirely to the authority’s judgment.
Thus it is always open to subjects, and it is consistent with the concept of

6 See Joseph Raz, The Morality of Freedom (Oxford: Clarendon Press, 1986), 53–69. For the most
part, the text follows Raz’s account in describing the features of the restrictive conception.
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authority, to override the authority’s directions in cases where the balance of
reasons seems strongly to favor such action.7

I shall argue in the next section that this latter view of authority, in which
reasons to defer do not replace but are weighed against other reasons, is a better
model of the standard conception of political authority. This difference between
the two accounts, however, is not a particularly critical one for several reasons.
First, in many cases, there will be no difference in result: Where reasons for
deference are strong enough to outweigh countervailing considerations, one
will not easily detect the difference between a conception that views authority
as preempting one from considering other reasons and a conception that views
authority as outweighing such reasons. Second, even the preemption account
makes an exception for “clear” cases in which the directions of a legitimate
authority may be overridden or ignored. Thus, to use Raz’s example, a column
of added numbers with one and only one decimal fraction that yields an integer
as sum can be seen to be clearly wrong, without requiring one to do the addition
oneself.8 Though not everyone is persuaded that the distinction between clear
mistakes and unclear but “great” mistakes is a tenable one,9 the main point is
that even the restrictive account, it seems, is open in some cases to comparing
the reasons for deference against one’s own views of the correct action to take.
Finally, regardless of one’s view about whether legitimate authorities preempt
individual judgment or only provide a strong countervailing reason for defer-
ence, the major normative question of political theory remains unaffected. The
problem of justifying deference to authority, in other words, is not made easier
because of the degree of autonomy that is sacrificed.10

7 For arguments opposing Raz’s preemptive account of authority, see Stephen Perry, “Judicial
Obligation, Precedent and the Common Law,” Oxford J. Legal Studies 7 (1987): 215; Michael
Moore, “Authority, Law, and Razian Reasons,” S. Cal. L. Rev. 62 (1989): 827, 895; Frederick
Schauer, Playing by the Rules (Oxford: Clarendon Press, 1991), 88–93; Hurd, Moral Combat,
ch. 3.

8 Raz, The Morality of Freedom, 62.
9 Donald Regan argues that Raz appears to “express no opinion” on whether authorities still
deserve deference in the case of “clear” mistakes, a position that Regan finds puzzling. See
Regan, “Authority and Value: Reflections on Raz’s Morality of Freedom,” S. Cal. L. Rev. 62
(1989): 995, 1030 (“Raz’s indecision about cases of clear error reveals the tension in his whole
analysis of authority”). See also Hurd, Moral Combat, 85–93 (concluding that this concession
about clear mistakes contributes to the incoherence of Raz’s concept of practical authority).
In many respects, Regan’s analysis of authority, which distinguishes indicator reasons from
intrinsic reasons and generally denies that authorities provide reasons to obey of the latter
sort, is a more consistent example of a restrictive account of authority than Raz’s. See Regan,
“Reasons, Authority, and the Meaning of ‘Obey’: Further Thoughts on Raz and Obedience to
Law,” Can. J. Law Jurisp. 3 (1990): 3. See also Regan, “Law’s Halo,” Soc. Phil. & Policy 4
(1986): 15.

10 As Raz notes in his debate over this issue with his critics, whether normally valid reasons are
outweighed, or excluded by authorities requires an explanation in either case of how normally
relevant moral reasons can be defeated: Whichever side one chooses in this debate, the moral
problem results in a “symmetrical quandary.” Raz, “Facing Up,” S. Cal. L. Rev. 62 (1989): 1153,
1166. (See also Hurd,Moral Combat, 93–4.) It is perhaps worth noting that the quandary here is
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More critical to the distinction between the restrictive and expansive accounts
of authority is the difference in the kinds of reasons needed to justify each kind of
authority. The restrictive account requires practical authority to be justified on
the same grounds as theoretical authority: namely, by showing that following
the authority is more likely to result in correct action than if a subject tried to
deliberate directly about what to do.11 This account of the reasons that justify
deference leads directly to the question we considered briefly in the previous
section: If practical authority “shares the same basic structure”12 as theoretical
authority, how is it possible that practical authority could ever be justified?
Absent assumptions of paternalism, why would one ever think that deferring to
the state (much less allowing one’s own judgment to be preempted by the state)
is more likely to result in correct action than thinking for oneself? For that
matter, if the justification of practical authority resembles that of theoretical
authority, how can such authorities ever provide one with reasons for action
rather than, as in the case of theoretical authority, reasons for belief?

The answers to these questions typically focus on one kind of case: the case
of coordination.13 To use the standard example, onemay have no reason to drive
on either the right or the left sidewhere there is no legal or other convention; after
the law makes a choice, one now has a reason to conform to that choice. Thus,
we have an example of law exercising practical authority under the restrictive
account – providing new reasons for action, not just reasons for belief.14 This

the result of the restrictive account’s limited view of how to justify authority: Onemust show that
following the authority is more likely to lead to correct action than acting on one’s own. Thus,
whether one follows the authority a little bit (the balancing view) or blindly (the preemptive
view), the problem of explaining why one should follow at all remains. The quandary disappears
in the expansive account of authority because the expansive account claims that there are reasons
to defer even assuming that one knows that the authority’s recommendation is incorrect. If that
account can be defended, the main problem is solved. How much to defer (partially or totally)
will be a minor issue, resolved by reference to the reasons for deference in the first place.

11 Raz calls this the “justification thesis,” claiming that it is the normal way that one justifies
practical authority.

12 Raz, The Morality of Freedom, 53.
13 See id., 48–52. Actually, Raz discusses three types of cases where practical authority makes a

difference under his restrictive account: (1) cases where the correct action is underdetermined,
prior to the law’s speaking (taxes could be paid annually or quarterly,with the law’s determination
being decisive); (2) cases of coordination (“Drive on the right”); and (3) prisoner’s dilemma
cases (I have no reason to install pollution control devices on my car when I doubt whether
others will, too, until the law makes the “selfish” free-riding problem unlikely by threatening
sanctions). I agree with Don Regan that all of these cases seem to be either variations of the
coordination case or cases that do not significantly affect the analysis of how authority works.
See Regan, “Authority and Value,” 995, 1031–3n.79.

14 This attempt to stake out at least a minimal domain for practical authority in coordination cases
must confront the increasingly common view that even in these cases, law does not give new
reasons for action in the strict sense but simply provides the salience that enables coordination
to occur: One drives on the right because, once the law has spoken, one can predict the behavior
of others and thus achieve coordination. The reason for the action, however, is the practice; the
law is merely the device that enables successful prediction of the practice. This view about how
law achieves coordination without exercising practical authority has the virtue of remaining true
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explanation also helps explain how a concept of authority can depend for its
justification on being a better guide to correct action than individual calculation
while at the same time preempting individual determinations about what to
do. The explanation draws on the same arguments that rule utilitarians use to
explain why one should follow a rule designed to promote certain values rather
than calculate directly in each case the effect of contemplated action on those
values.

Unfortunately, for reasons suggested in the preceding section, this analogy
to the justification for rule-following in moral theory isn’t easily transferred
to legal authority. First, the debate between rule and act utilitarians usually
assumes that the rules that are to guide conduct are those that the philosopher
or the enlightened individual can justify as more likely to produce optimal
conduct than any other. But in law, the rules are designed by legislators or
other authorities who are no better at practical reasoning, by and large, than
other individuals.Moreover, even in the best of governments, there are probably
some individual citizens who are better able to judge practical matters than the
legislature and who, thus, according to the restrictive account, should no longer
view law as binding when it affects their particular fields of expertise.

Raz, in fact, accepts these consequences of the restrictive account. He con-
cedes that under this account:

[a]n expert pharmacologist may not be subject to the authority of the government in
matters of the safety of drugs [and] an inhabitant of a little village by a river may not
be subject to its authority in matters of navigation and conservation of the river by the
banks of which he has spent all his life.15

to the core idea that only theoretical authority can ever be justified. For an early example of
the argument, see Gerald J. Postema, “Coordination and Convention at the Foundations of the
Law,” J. Legal Studies 11 (1982): 174. For a later example, see Regan, “Authority and Value,”
995, 1019, 1024–32 (arguing that a correct interpretation of what Raz calls the “recognitional
conception” of authority can explain how coordination through law is possible, without ascribing
authority to the law). See also Hurd,Moral Combat, ch. 6. For the argument that law generates
moral reasons to comply through its choice of a coordinating solution see John M. Finnis, “Law
as Co-ordination,” Ratio Juris 2 (1989): 101–2. Raz’s response to the salience argument seems
to create fresh problems for his attempt to distinguish practical from theoretical authority. Thus
Raz suggests that law does not simply provide the point that allows random action to achieve
coordination – law actually determines when coordination is desirable:

It can instruct me better than I can myself when [coordinating] practices are justified and
how I should contribute to them. . . . [A]uthorities are [also] useful as a means of securing the
continuity of coordinative practices in the face of changing populations . . . [and] by relying on
the authoritative directives I am spared the need to judge for myself if the coordinative practice
exists (a task at which I am no expert). Raz, The Morality of Freedom, 1192, 1194.

This response suggests that law can also play the expert’s role in determining whether coor-
dination is needed in the first place. But since the expert role is paradigmatically the role of
a theoretical authority, not a practical authority, the reply reinforces the view that the only
justifiable authority, under the restrictive account, is theoretical authority.

15 Raz, The Morality of Freedom, 74.
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Wecould, no doubt, add indefinitely to this list of examples:Motorists who have
expert knowledge about the roadworthiness of their cars will not be subject to
laws requiring periodic safety tests, and parents who know their children better
than the government (and what parent doesn’t?) will not be subject to laws
regulating day-care hours and so on.16

Finally, even if a particular legislature is more likely to be right in its judg-
ment about the best laws to enact in a particular area, laws by their generality
operate far too grossly to allow one confidently to assert that second-guessing is
always likely to be worse than blindly following the rule. A favorite example of
philosophers discussing the obligation to obey the law is the red light in the
desert when nobody is around, but one can also use the speed-limit example
to make the point that most people will be able to make a plausible claim that
the law is clearly wrong far more frequently than is suggested by the example
of adding several integers and one fraction and getting an integer as the sum.
The 55 mph speed limit represents a general solution to the balance of interests
involving fuel conservation, safety, and speed that only by the most implausible
assumption will be the correct balance for all individuals in all circumstances.
Even if one adds to the account the expense and energy of making an individual
calculation each time, there must surely be many instances when my need to
get somewhere fast, coupled with my safety record as a driver and the absence
of significant traffic, make it clear that the legislature’s judgment about how
fast I should drive is not more reliable than mine.17

So far, I have been suggesting that the restrictive account of authority has
the consequence that many instances of apparent legal authority will in fact
be unjustified. That may be a consequence one is prepared to accept. Raz, for
example, accepts it, though he admits it is paradoxical: Political officials and
legal systems generally make claims of unlimited authority that the justification
thesis simply does not support.18

16 Id., 78.
17 See Larry Alexander, “The Gap,” Harv. J. L. Pub. Policy 14 (1991): 695; Alexander and Emily

Sherwin, “The Deceptive Nature of Rules,” 142 Pa. L. Rev. 142 (1994): 1191 (legal authorities
must inevitably make “deceptive” claims about the extent to which rules should be followed).
For a full treatment of the issue, incorporating the arguments from both of these articles, see
LarryAlexander and Emily Sherwin,The Rule of Rules (Durham,N.C.: DukeUniv. Press, 2001),
pt. II.

18 Raz, The Morality of Freedom, 76–8. The common reasons that justify legal authority also
apparently explainwhy legal systems inevitably claimmore authority than they have. States have
legitimate authority, most commonly, whenever they (1) have greater expertise; (2) can calculate
correctly, with less chance for bias; (3) can save individuals time and trouble in calculating
themselves; (4) can coordinate and/or avoid prisoner’s dilemma problems; and (5) can provide
an indirect strategy for achieving correct results. If these are the situations in which states have
legitimate authority, why do they inevitably claim more authority than they have? Presumably,
legal authority fails (1) when the legislature’s expertise on policy matters is suspect or less than
that of particular individuals (the “expert pharmacologist . . . in matters of the safety of drugs”) or
(2) when, due to the necessity of administering on a broad basis, laws that are unimpeachable in
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The Expansive Account

The concept of authority we have been examining resolves the problem of
reconciling authority and autonomy almost entirely in favor of the autonomous
subject. Raz calls this the “service” conception of authority. The fundamental
problem with the service conception is that it rules out an entirely different
conception of authority that has long been at the center of attempts to justify
political authority. The restrictive account limits the authoritative state role to
that of the expert or the traffic cop who serves others by helping them attain
their own preexisting goals. But there is an alternative conception of authority
that embraces a very different image: that of the authority who leads others by
making and enforcing normative judgments about what ought to be done – even
if those judgments conflict with an individual’s own goals.

To see the difference between these two conceptions, consider the state’s
authority in the case of taxation, to take just one example. The restrictive account
explains how law can have authority and provide new reasons for paying taxes
by setting definite times for, and amounts of, payments – thus facilitating the
preexisting moral duty to make contributions to the welfare of others. While
one may have a general moral duty to share resources with others or help allay
the expenses of the state, until a scheme is in effect that provides for taxation,
one has no reason to make voluntary tax contributions. Thus the tax laws can
provide new reasons for action in line with the coordinating explanation of the
restrictive account.19 But what is left out of this explanation of how law can
act as a practical authority is the matter that is usually most controversial and
that is equally the subject of legal enforcement: the norms of distributive justice
that underlie a particular tax scheme. What seems most to require justification,
and at the same time is most characteristic of the state, is not the decision about
whether payments will be made quarterly or annually, but the decision about
the underlying theory of justice that determines whether and how taxes are to
be levied in the first place. Are taxes just only if proportional to wealth? Only
when raised in support of the minimal state rather than the redistributive state?
Only when levied on consumption rather than income? These substantive issues
of policy and morality are the critical issues that underlie any particular taxing
scheme and on which the state takes a stand and enforces its own view. None
of these matters seems to fall within the realm in which the state, under the
restrictive account, could possibly have legitimate authority.

their general goals fail to apply to particular cases (the speed limit that, under the circumstances,
does not describe for a particular case the optimum driving speed):

[B]ecause of the bureaucratic necessity to generalize and disregard distinctions too fine for
large-scale enforcement and administration, some people are able to do better if they refuse to
acknowledge the authority of [the] law. Id., 75.

19 Id., 48–52.
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The taxation example can be generalized to include many others. It may
even be that most of the decisions that governments make in law represent a
resolution of controversial moral disputes where “there does not appear to be
an independent criterion of success.”20 In these cases, the assumption that the
legislature has superior deliberative ability or is simply “coordinating” action
is unwarranted. Justifying authority in these cases, where the law is setting and
enforcing moral norms rather than acting as a policy expert or traffic cop, has
always been the central problem of traditional political theory. The problem is
not to explain why one might have a reason to follow the state’s judgment about
tolerable levels of toxic wastes or about how to drive so as to avoid accidents
at busy intersections – that problem is too easily solved. The problem is to
explain why one would ever have reason to defer to state judgments – even
when one believes them to be erroneous – about substantive and controversial
moral issues. It may well be that this expanded concept of authority could never
be justified and, hence, that the only concept of authority that could be defended
as legitimate is the restrictive account. But whether that is the case is a question
of political theory that must be confronted directly, not ruled out in advance on
conceptual grounds about what we mean by authority. The next two sections
expand on this alternative account of authority, comparing it with the restrictive
account in terms of both the structure of the decision to defer and the reasons
for deference.

structure. Consider again the examples of deference discussed in the pre-
vious chapter. Though this study assumes that authority can be explained in
terms of deference, that assumption is not reversible: Not every case of def-
erence can be viewed as a case of acknowledging another’s authority. If one
spouse defers to another’s view about how the children should be educated, it is
not because one is acknowledging the other’s authority. Even less so in the case
of deferring to one’s friends: If I have reason to defer to requests of friends,
I am not normally doing so in acknowledgment of their authority.

To see what turns a simple case of deference into a case of authority, imagine
the spouses in our earlier example deciding that for reasons of fairness or
efficiency, each spouse will assume responsibility for distinct family decisions:
One spouse, for example, will decide issues involving education, the other
issues concerning health care. In this case, it is far more plausible to describe
each spouse as having authority to decide issues within the allocated area –
not because of any greater expertise but because of the reasons that justify
the allocation (and the resulting agreement) in the first place. An even better
example is provided by the last of the quotations that head the preface to this
study: When courts defer to the judgments of another court or agency, we may
plausibly describe the situation as one that involves recognizing the subordinate

20 See C. McMahon, “Autonomy and Authority,” Phil. & Pub. Affairs 16, no. 4 (1987): 308.
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institution’s authority to make an initial determination, not necessarily because
of greater expertise but because of a prior decision to allocate the “right to
decide” to particular institutions.

This view of authority, as based on reasons that require allocating the right
to decide to some final institution or person, rather than on reasons that suggest
greater expertise or coordinating ability, is far closer to the traditional vision
of political authority than the restrictive account of authority. It is also a vision
of authority that potentially encompasses far more instances of governmental
action than does the restrictive account.And this viewdiffers from the restrictive
account both in the way that deference operates and in the reasons that justify
deference.

In regard to the difference in structure, we have already indicated that the
expansive account of authority typically operates by giving additional weight
to the views of the authority rather than by allowing those views to replace
entirely one’s own reasoning. Examples of this kind of deference within legal
institutions are familiar and easy to find. When appellate courts defer to agency
interpretations of their authority, they do so unless the agency’s determination is
clearly erroneous. When judges defer to juries’ findings, they do so unless the
facts are clearly against the weight of the evidence. When common law courts
view prior precedents as authoritative, they do not mean that precedents can
never be overruled; they mean only that one must make an unusually strong
case that the precedent is wrong and that expectations will not be unduly disap-
pointed in order to justify overruling the prior decision. All of these examples
share a common feature: It is not enough for the deferring institution to dis-
agree with the judgment it confronts; deference requires that extra weight be
given to the authoritative decision and thus requires one sometimes to act in
ways inconsistent with one’s own view of the correct judgment.21 At the same
time, however, the authoritative judgment can be avoided if it is sufficiently
outweighed by the reasons that favor a different result. As will be clear, this is
the typical structure of deference that we described in the preceding chapter:
One’s own judgment is not preempted, but only balanced against the reasons
for deferring to the views of another.

Notice that this view of the structure of deference also coincides with stan-
dard views about the possibility of legitimate state authority. Fewpeople suggest
that the obligation to obey the law is absolute; the argument, instead, is over
whether there is even a prima facie obligation to obey – reasons to defer thatmay,
perhaps, be overridden in particular cases. The expansive account of authority
accommodates this possibility. The restrictive account dooms the possibility
of establishing a prima facie obligation to obey from the start by insisting that

21 For an excellent analysis, recommending amodel of legal reasoning from precedent that requires
judges sometimes to reach decisions theywould not otherwisemake, seeAlexander andSherwin,
The Rule of Rules, ch. 7.
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authority, when it is legitimate, must be absolute, that is, must preempt entirely
the subject’s own views of correct action.

There is a second difference between the expansive and restrictive accounts
of authority that can best be seen by considering a normative claim about how
authority works. The restrictive account, in addition to suggesting that authority
preempts individual calculation, also entails what Raz calls the “dependence
thesis” – the thesis that authority, in order to be legitimate,must base its decisions
on the same reasons that would apply independently to the subjects of the
directives.22 At first glance, this seems like a fairly strong constraint. It seems to
ensure that, while subjectsmay be preempted fromdoing their own calculations,
at least they will not be subjected to directives designed to advance interests
completely foreign to their own.

The appearance of constraint, however, is problematic for two reasons. First,
the dependence thesis does not require that authorities act in the “interests”
of their subjects, but only that they act “for reasons which apply also to the
subjects.”23 Thus amilitary commander complieswith the thesiswhen he orders
a soldier, in the interest of national defense, to take action that is inconsistent
with the soldier’s interest in personal safety. That is because soldiers ought to put
their country above their own interests, whether they do in fact or not. Second,
the dependence thesis ignores the problem of disagreement about what reasons
are applicable to subjects. The typical posture of the law when it enforces its
norms is that the question of which reasons apply to a subject is itself a question
that the legal authority has the right to decide. Under the expansive account of
authority, the dependence thesis would thus require only that an authority act on
reasons that the authority believes its subjects ought to acknowledge, whether
or not they in fact do so. Under this interpretation, the modest constraint of a
jurisdictional limit on the types of reasons that may be considered disappears
given the ability of the authority to decide for itself whether it has exceeded the
limit.

The dependence thesis provides a constraint on legitimate authority only if
it is interpreted to require that the reasons on which the authority relies apply to
the subject in fact, that is, as a matter of an objectively correct normative view
about what reasons individuals ought to consider or what areas of individual
life authorities can properly control. Thus, in the case of the soldier, the military
command would be consistent with the dependence thesis under a restrictive
view only if the commander (and his superiors in turn) were objectively correct
in their conclusion that citizens ought to participate in a particular war. But if
this is what is intended by the dependence thesis, it underscores the difference
between the “service” and “leader” conceptions of authority. Under the leader
conception, a legitimate authority is entitled to deference regardless of whether

22 Raz, The Morality of Freedom, 42.
23 Id., 15.
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it is correct in its evaluation of the pros and cons of particular action; that being
the case, it also seems to follow that deference is due to the determinations of
such authorities about what reasons ought to apply to and be considered by its
subjects. It would be odd, for example, to suggest that the government’s author-
ity survives mistakes in its calculation about, for example, the legitimacy of a
war but does not survive mistakes in its decision about what reasons individuals
ought to consider in deciding whether to fight.

In short, under the leader conception, the likely response of the state to the
suggestion that its authority is limited by the dependence thesis is, at best, to
agree, but to insist that it has the same right to bewrong in decidingwhat reasons
citizens ought to consider as it does in deciding the content of the law. The gov-
ernment no doubt will claim that its laws are based on reasons that apply to its
subjects, but it will insist that its authority is not conditional on having correctly
determined what those reasons are or how they apply to particular cases. Thus
the dependence thesis, under the expansive account of authority, must be refor-
mulated to reflect more accurately the extent to which it serves as a normative
constraint on the exercise of authority. All that is required under this account is
that the authority act in good faith in the interests of the general welfare or of
justice as it sees it, defending that general pursuit of the public welfare as based
on reasons that all individuals should take into account. This formulation is, no
doubt, sufficiently general to include almost any set of reasons, some of which
include the interests of particular individuals and some of which do not. It is
also broad enough to include the range of contested positions within political
theory about the proper range of interests that governments may appeal to in
justifying constraints imposed on individuals. In fact, all that seems to be ruled
out by this reformulation are cases of purely self-interested tyrants who rule
solely in their own interest, with no belief that their self-interest coincides with
broader goals of justice or the public good with which individuals too should
be concerned.24

substance. What then is the justification of authority under the expanded
conception? What reasons could one have for deferring to the law’s judgment
about the merits of action, regardless of any likelihood that following the judg-
ment would more likely accord with correct action than following one’s own
lights? That question will be examined throughout this study, but two initial

24 I do not meant to suggest that this constraint, which requires authorities to issue directives
thought to be in the public interest or in the service of a general theory of justice, is no constraint
at all. To the contrary, the requirement of sincerity and the need to justify, even if by reference
to a theory of justice that is in fact erroneous but is believed to be correct, will provide some
limits on what may be proffered as the grounds for an authoritative decision, if only because of
the constraint of consistency. It should, however, be recognized that the constraint is consistent
with almost any form of government from the divine rule of kings to the democratic rule of a
small city-state. I discuss the potential constraints of this requirement at greater length in Philip
Soper, A Theory of Law, (Cambridge, Mass.; Harvard Univ. Press, 1984), 119–22, 133–43.
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points emerge from the current discussion. First, the kind of answer that might
be and has been given by classical political theorists to this question differs
radically from the justification of theoretical authority. The justification of the-
oretical authority, and of the related restrictive account of practical authority,
is instrumental: A government exists because (and has authority just in case)
it does a better job of advancing the aims of the governed (what “ought to be
their aims”) that they could do on their own. Under the expanded conception,
government exists because (and has authority just in case) it provides necessary
direction in default of agreement about what are the aims of the governed. The
justification of political authority under this conception rests on the possibility
that other values are at stake in the decision to defer – values that offset or
outweigh one’s own values and that designate as the “correct” action (in the
ultimate sense) an action that may in fact be wrong if assessed only by the
reasons that bear directly on the action.

Raz suggests that the restrictive conception represents the “normal” justi-
fication thesis. It is the normal justification of theoretical authority; but it is
doubtful that it is the normal justification of practical authority within tradi-
tional political theory. It may be that classical political theorists who argued
for an expanded view of state authority were wrong and that no theory could
ever justify the expandive concept. In that case, the restrictive conception will
become the normal one by default. But it is to substantive political theory, not
conceptual analysis, that one must turn in order to decide that question; until
then, it remains an open question which account should be viewed as the default
or normal account.

Collapsing the Two Conceptions

The distinction between these two conceptions of authority raises the possibility
that some more fundamental theory can explain one in terms of the other, thus
collapsing the competing theories into a single theory. This possibility is a real
one and repeatedly surfaces in political theory. The justification for authority
under the leader conception draws on two persistent ideas: (l) that decisions
about the best action to take are often deeply controversial and (2) that we
cannot avoid giving somepersons in society the power to resolve these disputes –
including disputes about the limits of their own power.

This explanation suggests that the role of the state in setting moral norms
may, in fact, simply be another instance of coordination. The reasons one has
to acknowledge the authority of the state are the same as those one has to
acknowledge the authority of the policeman directing traffic or the arbitrator
settling a dispute. In the latter case, for example, the arbitratormay announce the
norm that she believes controls the issue; but one’s reason for acknowledging
her authority may still be largely instrumental: Even if one thinks the arbitrator
is wrong, the impasse that led to the arbitration cannot be avoided in any other



Understanding Authority 49

way than by acceding to the arbitrator’s decision. This view has, of course, been
a persistent explanation for the justification of state authority at least since the
time of Hobbes.25

The attempt to collapse the leader account into the service account in this
fashion fails for two reasons. First, the standard argument that deference to state
normative judgments is justified in order to avoid the even worse catastrophe of
returning to the state of nature strikes most people as implausible. It is possible
that failure to defer to the state’s decision about some highly controversial issue
in society could lead, particularly if others did the same, to disruption and
disorder in ways that would justify deference to the state in a particular case
for the reasons emphasized by the restrictive account. (The state would have
authority here under the restrictive account because, to further one’s own goals
in achieving security, the state’s leadmust be followed.) But it is highly unlikely
that this explanation would ring true in many or even most cases.26

There is a second reason, though, why this attempt to collapse the expanded
account into the restrictive one fails. Even if one thought that all instances of
deference to law’s norms could be justified instrumentally in terms of one’s
own interest in security, that explanation for deference does not reflect the
state’s own vision, and that of most other subjects, about what the state is doing
when it decides controversial moral issues. If the only goal were to settle moral
controversies, all such decisions could be treated like rules of the road, where
what counts is only that some position be adopted, with the particular position
itself being irrelevant. The state could just as easily (and at far less cost in terms
of debate and discussion) flip a coin in deciding, for example, whether to permit
abortion or whether a flat tax scheme would be fair.27 That the state does not
act as if it is simply coordinating activity in these cases by making any old
decision seems clear: The state purports to be resolving issues on their merits,

25 For a contemporary example of the argument, seeW. S. Boardman, “Coordination and theMoral
Obligation to Obey the Law,” Ethics 97 (1987): 546.

26 Christopher McMahon tries to rescue the restrictive account of authority and its justification
thesis along these lines by suggesting that when the state decides controversial moral issues,
the state’s authority is justified on the same grounds as when the state helps resolve a prisoner’s
dilemma: It is better to go along with the legislative determination, however wrong or contro-
versial, because failure to cooperate could lead to the even worse result of the state of nature.
See McMahon, “Autonomy and Authority,” Phil. & Pub. Affairs 16 (1987): 308, 310–19. Most
theorists, including Raz, whose account of authority McMahon is discussing, reject this claim.
See Raz, The Morality of Freedom, 101 (“it is a melodramatic exaggeration to suppose that
every breach of law endangers, by however small a degree, the survival of the government, or of
law and order”). I shall not evaluate McMahon’s intriguing attempt to rescue the state-of-nature
explanation, but note only that it is the kind of argument that would have to be made in order
to show that the expansive conception of authority is really only a subspecies of the restrictive
account. Even if the argument were successful, as the text indicates, it would misrepresent the
law’s own claims about what it is doing when it makes controversial moral decisions.

27 Or, to use Ronald Dworkin’s famous example, it could enact “checkerboard” statutes that give
proponents onboth sides of a controversial issue avictory in alternate years. SeeRonaldDworkin,
Law’s Empire (Cambridge, Mass.: Harvard Univ. Press, 1986), 176–86.
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applying its own vision of what justice requires to the controversy before it.
For Dworkin, of course, this attitude toward the state’s laws rises almost to the
level of a defining feature of law as well as a fundamental principle of political
morality: In order to be consistent with the ideal of integrity, the state must
act on principle, as any conscientious single agent would. Whether such action
also helps solve a coordination problem is secondary to the requirement that
one actually struggle with and decide the issue on principled grounds. For our
purposes, we do not need to decide whether this attitude is morally required
or conceptually connected to the idea of law. Indeed, one can imagine unusual
situations where the state might explicitly avoid taking a substantive position on
a controversial issue while at the same time regulating the issue to avoid dispute
and controversy.28 For our purposes, it is enough to establish as a descriptive
matter that the implicit attitude behind such state action is one that endorses
the legal norm based on its content and recommends that others comply because
the content is claimed to be just.

Arguments that attempt to collapse the expanded concept of authority into
the restricted concept fail to distinguish the reasons that justify creating the
state in the first place from the reasons that justify an individual’s acting in
accord with state directives. The critical issue for political theory has always
been whether one has any reason to follow authority if, in particular cases, the
reasons for establishing authority in the first place do not seem to be implicated
by a particular act of disobedience. Even if the primary motivation for creating
the state is the need to achieve coordination or to solve a prisoner’s dilemma
problem, the means subsequently used by the state are not confined to coor-
dinating activity. The state’s claim that its norms are justified is in most cases
a claim about the content of legal norms, not a claim that following the laws,
whatever their content, is the only or best way to avoid instability.29

28 See Kent Greenawalt, Conflicts of Law and Morality (Oxford: Clarendon Press, 1987), 19
(discussing a hypothetical settlement on Mars where religious divisions among the settlers lead
to a deliberate decision to let the statemake laws that regulate religious disputes but that explicitly
do not represent a state position on the merits of the dispute). Greenawalt’s point, presumably,
is that whether the state must be seen as endorsing the merits of controversial legislation is an
empirical question, not a conceptual one. But the artificial nature of the example helps make the
point that this situation is unusual: As a purely descriptive matter, states usually do purport to
be making decisions about moral issues on the merits as they see them.

29 Lon Fuller, in a somewhat different context, made a similar observation. In discussing two
conceptions of democracy, he urged that one reject the view that democracy is founded on the
negative idea “that there is no such thing as justice . . . [and that] majority rule is preferred not
because it is most likely to be right, but because it is most likely to be obeyed.” Lon Fuller, The
Law in Quest of Itself (Boston: Beacon Press, 1940), 121.
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Claiming Authority

Introduction

In Chapter 1, I suggested that current legal theory, confronted with law’s appar-
entmoral claims, tends toward twomistakes. The firstmistake is to demote law’s
claims, making them accidental rather than necessary features of legal systems.
Under this view, legal systems are essentially coercive. The fact that many such
systems make normative claims for their directives is no more critical to the
understanding of the concept than the fact that legal systems make different
kinds of normative claims, reflecting the different ways in which state power
can be organized. No one would suggest, for example, that the concept of “legal
system” properly applies only to those systems that make a particular type of
normative claim about their right to coerce – democratic claims, say, rather than
totalitarian ones. In like fashion, it is suggested, we should not limit the concept
to just those systems that make normative claims in general of whatever type:
What counts in deciding that systems are legal is the organized coercion that
distinguishes legal systems from, say, religious and moral systems.1

The second mistake in current characterizations of law’s claims errs in the
opposite direction by promoting those claims to what I previously described as
strong moral claims. It is easy to see how this promotion might occur. Modern
positivists recognize that the normative claims about law’s moral force are
presented as serious (at least by insiders); but since it must be obvious, even

1 This view of law, sometimes called the “classical” version of positivism, is most commonly
associated with the legal theory of John Austin. See Austin, The Province of Jurisprudence
Determined (London: J. Murray, 1832). H. L. A. Hart’s disagreement with Austin on this point
became the basis for the turn to “modern” positivism and the insistence that an accurate legal
theory model law’s normative claims as well as its coercive power. Although most recent posi-
tivists have followed Hart’s lead, disagreeing only about how to characterize law’s normative
claims, recent discussions appear to revive some aspects of the Austinian account of legal obliga-
tion. The most notable such revival is found in recent work by Matthew Kramer. See Kramer, In
Defense of Legal Positivism (Oxford: Oxford Univ. Press, 1999), 101 (defending the possibility
of legal systems working by “sheer imperatives,” making no pretensions to moral worthiness).
I consider Kramer’s arguments later in this chapter.
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to insiders, that officials can make mistakes and that particular norms can thus
(however unwittingly) be unjust, the claims about law’s moral force must be
about the duty to obey law just because it is the law: Law must, in short, claim
practical authority. In the terms of this study, law claims that there are reasons
to defer to legal norms even if those norms are wrong or unjust.

For a positivist, the latter conclusion, however sensible as a re-presentation
of ordinary attitudes toward law, is not easily accommodated within a legal
theory that requires all claims of legal validity to be resolved by purely factual
tests (“social sources” or empirically verifiable rules of recognition). The result
is a paradox within positivist legal theory. The paradox, which others have also
observed,2 results from the combination of two theses: One is a thesis in legal
theory about what law must claim in order to count as law; the other is a thesis
in political theory about what law is entitled to claim. The legal theory claim is
that

[n]o system is a system of law unless it includes a claim of legitimacy, or moral authority.
That means that it claims that legal requirements are morally binding, that is that legal
obligations are real (moral) obligations arising out of the law.3

The accompanying political theory claim is that: “Even reasonably just states
claim more extensive authority than they are entitled to. . . .”4

2 See W. J. Waluchow, Inclusive Legal Positivism (Oxford: Clarendon Press, 1994), 123 (“Accord-
ing to Raz it is in the very nature of legal systems that they necessarily claim justified authority
over a population. This claim is, somewhat paradoxically, almost always false, but it must be
made by those who represent the legal system, if what they represent is truly to count as law”).
See also R. Shiner, Norm and Nature: The Movements of Legal Thought (Oxford: Clarendon
Press, 1992); Jeffrey D. Goldsworthy, “The Self-Destruction of Legal Positivism,” Oxford J.
Legal Studies 10 (1990): 449. I have discussed aspects of this apparent paradox before. See
Philip Soper, A Theory of Law, (Cambridge, Mass.: Harvard Univ. Press, 1984), 46; id., “Making
Sense of Modern Jurisprudence: The Paradox of Positivism and the Challenge for Natural Law,”
Creighton L. Rev. 22 (1988): 67, 85 (“the problem is that even if positivism is true, it cannot be
believed to be true. Insiders must act as if positivism is false, i.e., they must believe that there is
a connection between the sanctions they impose and their ability to justify them, just because it
is the law, even though positivism claims that this belief about the connection between law and
morality is false”); id., “Legal Theory and the Claim of Authority, Phil. & Pub. Affairs (1989):
18 209; id., “Legal Systems, Normative Systems, and the Paradoxes of Positivism,” Can. J. L. &
Jurisp. 8 (1995): 363, 375–6 (Critical Notice, reviewing Shiner, Norm and Nature).

3 Joseph Raz, “Hart on Moral Rights and Legal Duties,” Oxford J. Legal Studies. 4 (1984): 123,
131. See also Leslie Green, “Law, Legitimacy, and Consent,” S. Cal. L. Rev. 62 (1989): 795,
797.

4 Joseph Raz, The Morality of Freedom: (Oxford: Clarendon Press, 1986), 70. See also id., 77
(“[Law] claims unlimited authority, it claims that there is an obligation to obey it whatever its
content may be. . . . [but] there has hardly been any political theorist in recent times who has
shared this view”). See also Leslie Green, The Authority of the State (Oxford: Clarendon Press,
1990), chs. 3, 8, 9; R. Flathman, The Practice of Political Authority (Chicago and London: Univ.
of Chicago Press, 1980), 227 (“the overwhelming preponderance of known political associations
that have claimed or now claim authority did not or do not come close tomeeting the requirements
[for justifying those claims]”); David Lyons, Ethics and the Rule of Law (Cambridge: Cambridge
Univ. Press, 1984), 208–14; R. George Wright, “Does Positivism Matter?” in The Autonomy of
Law: Essays on Legal Positivism, ed. Robert P. George (Oxford: Clarendon Press, 1996), 57, 59
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In this chapter, I examine the legal theory claim, and in subsequent chapters
I examine the political theory claim. The general account I shall defend is
the following: (1) The legal theory claim is false; it is not the case that a
correct account of law must portray law as claiming authority in the sense of an
obligation to obey directives just because they are the law. In the terminology of
this study, law does not claim that subjects always have reasons to defer to legal
norms, regardless of the correctness of their content. (2) The political theory
claim is also false: Even though law does not essentially claim authority, law
has authority; moreover, it has authority of a kind far more extensive than the
restrictive account would justify: It has expansive authority that does not run
out in the way that it inevitably must under the restrictive account.

Before turning to the legal theory issue, two additional comments about the
general strategy of the following chapters may be in order. First, the combi-
nation of legal and political theory claims just described (law has authority
but does not claim it) may seem to produce its own air of paradox, in part
because the moral half of the argument for this position must be postponed
to the next part of this study. Note, however, that if one accepts that people
(or legal systems) can have authority even though they do not claim author-
ity, the position defended here restores unity to both political and legal theory
in a way that avoids the paradox that modern positivists confront. It is not
conceptually odd, after all, to suggest that one might be an expert without
claiming to be; whether for reasons of humility or because of doubt about what
qualifies one as an expert, the possibility that one can actually have theoretical
authority without claiming (or knowing) it is a possible and even familiar one.
The same is true of deference to the normative judgments of others. I may have
reason to defer to my friend’s vegetarian views on particular occasions or to
my spouse’s views about how to educate our children. But those reasons will
be drawn from moral theory independently of whether my friend or spouse
actually claims that I should defer. Indeed, in the common situation of serious
normative disagreement between close friends or spouses, opposing views are
more likely to be presented for consideration without an accompanying claim
that one’s partner is obligated to concede or has reason to defer to one’s wishes.
The decision to defer is derived from background theories of morality of the
sort explored in this study; they do not depend on, and may even be more
likely to apply in the absence of, the accompanying claim that deference is
required. Thus no paradox results from the combination of claims supported
in this study similar to that which results when law is pictured as essentially
claiming what political theory denies it is entitled to claim. For similar reasons,
one can accept the arguments about legal theory in this chapter, while rejecting
those in Part II about law’s moral authority, without being left in the curious

(“Probably the current majority position among Anglo-American legal philosophers is that there
is no general prima facie moral obligation to obey the law”).
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position of counting systems as legal only if they make claims branded as
false by political theory. Whatever one thinks about the arguments in Part II,
the classical question of political theory – is there an obligation to obey the
state? – will permit resolution in a way that does not affect or conflict with the
characteristic claims of legal systems.

Second, it is worth bearing in mind that “authority” in common usage is
notoriously ambiguous. One can talk about the state’s authority to coerce, or the
authority to rule, or the authority to decide, where all one may mean is a “right”
to coerce, or rule, or decide – without necessarily implying a correlative “duty”
to obey by those subject to the state’s rule.5 In order to keep these alternative
conceptions of authority in mind, I shall call the stronger view of authority
(which implies a correlative duty to obey) “moral authority”; the weaker view
(claiming only a right to coerce) I shall call “coercive authority.” Both kinds of
authority are to be distinguished from purely coercive power (which makes no
moral claim either to a right to enforce or a duty to obey).With these distinctions
in mind, the thesis defended in this chapter and in the next part is this: The only
claim one can derive from the concept of law as a matter of legal theory is the
weaker claim of coercive authority; in particular, the only reasons law claims
citizens have for following the law are content-dependent ones (obey the law
because the content is just) or coercive ones (obey the law because we have the
right to impose sanctions if you don’t). Law does not claim that citizens have
content-independent reasons to obey or that citizens have reasons to defer to
the law just because it is the law.

Finally, it is also worth noting how the distinction just drawn between co-
ercive and moral authority relates to the two conceptions of practical authority
discussed in the preceding chapter. The distinction between restrictive and ex-
pansive accounts of authority is a distinction about the meaning of authority.
The restrictive account insists that, as a conceptual or normative-explanatory
matter, to claim “practical authority” is to claim roughly the same thing that we
claim in the case of theoretical authorities (i.e., the claim of authority entails
only the claim that there are “indicative” reasons for compliance). To claim ex-
pansive authority, on the other hand, is to claim that there are “intrinsic” reasons
to follow the authority, not merely indicative reasons.6 The distinction between

5 The thesis that legitimate assertions of authority entail correlative duties on the part of subjects to
comply has been called the “correlativity” thesis. See John Simmons, “Voluntarism and Political
Associations,” Va. L. Rev. 67 (1981): 19, 20; see also Raz, “Authority and Consent,” Va. L. Rev.
67(1981): 103. As I explain in the text, I accept the correlativity thesis as a thesis about expansive
authority. That means that since legal systems, as I argue, do not claim expansive authority,
neither do they claim that subjects have reasons to defer. But to conclude that states actually have
expansive authority, as I do in Part II, entails that there are always correlative reasons to defer to
the state’s normative judgments.

6 The distinction between indicative and intrinsic reasons for following authority is developed by
Donald Regan in his analysis of Raz’s attempt to defend practical authority by the analogy to
theoretical authority. Theoretical authorities, in Regan’s terms, provide at best only indicative
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coercive authority and moral authority is a substantive distinction within politi-
cal theory that overlaps this conceptual distinction. To claim coercive authority
is to claim only the right to enforce – not necessarily a correlative duty to
obey. To claim moral authority is to claim that there is a correlative duty to
obey – a duty to follow the (legitimate) authority’s prescription, in part, just
because the authority has so prescribed. Claims of moral authority are neces-
sarily claims of expansive authority. But claims of coercive authority are not
necessarily claims of practical authority of any kind (restrictive or expansive).
They are claims that one has a right to enforce the norm even if a subject
correctly concludes that there are no reasons – indicative or intrinsic – that
justify the subject’s acting as the norm prescribes. It may be that such a claim is
justified only if the authority believes there are reasons (indicative or intrinsic)
for complyingwith the prescribed action (a conclusion that this study endorses).
But that possibility still makes claims of coercive authority, as a conceptual
matter, distinct from claims of practical authority of either the restrictive or
expansive kind. In the previous chapter, I defended a stronger general account
of authority than that implied by the restrictive account as the kind of authority
that states may well have and that political theorists investigate. In this chapter,
I suggest that when the state makes what may in ordinary language appear to
be a claim of authority, it is really only (essentially) claiming something like the
right to coerce or decide, without implying a correlative duty to obey – coercive
authority rather than moral or practical authority.7

reasons that bear on the decision about what to do; they do not provide intrinsic reasons for
action. See Regan, “Authority and Value: Reflections on Raz’s Morality of Freedom,” S. Cal. L.
Rev. 62 (1989): 995 (Raz’s theory is largely consequentialist) and id., “Reasons, Authority, and
the Meaning of ‘Obey’: Further Thoughts on Raz and Obedience to Law,” Can. J. L. & Jurisp. 3
(1990): 3 (Raz’s theory wrongly suggests that law provides intrinsic rather than simply indicative
reasons to obey). What I defend in Part II as the expansive account of authority is an account
that claims that authorities do provide intrinsic reasons for action, not just indicative reasons.
Regan’s own view of authority would not accept this account; as previously noted, his account
of authority is an even more consistent version of the restrictive account than one finds in Raz.
Regan would apparently agree that law has what I call here “coercive authority”; see Regan,
“Authority and Value,” 1020 (“[g]overnment may justifiably coerce in some cases where it lacks
authority”) but would deny that it has “moral authority.”

7 In the terminology that has developed in the literature, the thesis I defend here is that the only
claim the state makes is the claim of a “justification right” (the right to use coercion to enforce
its norms), which need not entail a further claim of a duty to obey law qua law. See R. Ladenson,
“In Defense of a Hobbesian Conception of Law, Phil. & Pub. Affairs 9 (1980): 134, 137–40.
(For a recent discussion of the difference between a justification right and a claim right, see
William A. Edmunson, Three Anarchical Fallacies [Cambridge: Cambridge Univ. Press, 1998],
39–44.) This view of authority is also defended in R. Sartorius, “Political Authority and Political
Obligation,”Va. L. Rev. 67 (1981): 3, 4–10. As I arguemore fully in this study, I believe Ladenson
and Sartorius are correct as a matter of legal theory (law does not make a claim of authority any
stronger that what is entailed by the conception of a justification right), but they are wrong as a
matter of political authority (law does possess political authority in the sense that it creates a duty
to obey.) See John Finnis, “The Authority of Law in the Predicament of Contemporary Social
Theory,” Notre Dame J. Law, Ethics, & Pub. Policy 1 (1984): 115, 116n.4 (“[Sartorius] fails to
show that arguments capable of justifying a claim to moral authority to make and enforce the law
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The Minimal Normative Claim: The Claim to Justice

How Does “the Law” Make Claims?

Although my primary interest in this chapter is the law’s claim to authority,
I begin by considering a weaker normative claim that legal systems typically
make. I do so in order to illustrate the connection between descriptive, concep-
tual, and normative inquiries in legal theory and to clarify certain potentially
troublesome preliminary issues. One such preliminary issue is the problem of
explainingwhat ismeant in referring to the “claims” of a legal system.Although
the idea of the law making claims might seem as mysterious as reference to
the intent of corporations, legislatures, or similar groups, legal theory, by and
large, has not been concerned with this potential problem, and I shall spend
little time on it as well. I shall make the same assumption that seems to be
shared in the literature: To refer to what the law claims is to refer to what any
sensible individual, putting himself or herself in the position of a representa-
tive of the legal system – for example, the officials who are responsible for
the implementation and enforcement of the system’s directives – ought to rec-
ognize as the implicit claim that accompanies such official action. The claims
of the law, in short, are the claims (implicit or explicit) of those who accept
and enforce its norms in their capacity as representatives of the legal system.
Undoubtedly, more needs to be said than this, and I shall say more later as
the issue becomes important. For now, one point should be emphasized: The
attempt to characterize the law’s “self-image”8 requires distinguishing between
the claims of the law and the claims of any particular official or set of officials,
such as judges, whomay operate as the law’s agents. Officials maymake claims
about law in their private capacity, just as moral philosophers do. These claims
may differ from and even contradict the implicit claims of the legal system in
which they function. Roughly, what needs to be kept in mind is the distinction
between an official who represents the legal system in the sense of speaking for
(on behalf of) the law and an official who makes personal claims about the law
in the same way that any citizen might.9

Establishing the Minimal Claim

The manner in which descriptive or conceptual inquiries combine with norma-
tive inquiries in legal theory, and the manner in which one establishes what the

would not equally (or by addition of only uncontroversial premises) justify the claim that there
is a generic moral obligation to obey that law”).

8 This term is used by Leslie Green; see Green, The Authority of the State (Oxford: Clarendon
Press, 1990), ch. 3.

9 As should by now be clear, I do not distinguish in this study between “law,” “state,” “government,”
or other similar terms that in common usage refer to the official institutions that create legal norms
and enforce them through the relative monopoly on force that is characteristic of a legal system.
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law claims, can both be illustrated by beginning with the minimal claim that
legal systems make. Law claims that its actions are morally defensible. The
“actions” that are the object of this claim include both the establishment of
legal norms (the right to decide) and the enforcement of those norms through
the use of the state’s unique apparatus for imposing sanctions (the right to
enforce). The minimal normative claim of the law is about both of these kinds
of actions, but since it is the sanction that impinges on others and thus seems to
require justification, the right to enforce may seem the more basic claim. As
long as it is recognized that the right to enforce entails a claim about what one
is enforcing (the state’s view about the appropriate content of the legal norm),
it will not matter which formulation is used. For purposes of this study, I shall
use a third formulation of the basic claim, namely, the “claim to justice,” as a
shorthand way of referring to either the right to decide or the right to enforce.
This formulation helps draw attention to the essential normative component of
the claim, namely, that when the state acts, it does so in the belief that it has
chosen morally appropriate norms for enforcement, as reflected, for example,
in the claim that “it is right” to act as legal norms prescribe or “it is just” for
the state to enforce these norms.

That the law makes such a minimal claim, variously described in the ways
just suggested, is no longer particularly controversial as a descriptive thesis
about legal systems. Indeed, it is almost the defining characteristic of modern
positivism to insist that it was this attitude of the law toward its norms that
was overlooked in classical positivism’s exclusive focus on the state’s coercive
power.10 However obvious the point may seem, it is worth pausing to consider
how one might defend this descriptive thesis about the law’s normative posture
if challenged. The natural response to one who suggests that lawmakes no such
claim is simply to call attention to common features of social life: the kinds
of things that law does when it imposes sanctions – taking property, liberty, or
life – are such serious invasions of another’s interests that it is impossible to
exempt them from the normal assumption that a morally conscientious agent
will commit such acts only in the belief that they are justified. Only if one
thought that the law did not purport to be a morally conscientious agent (if it
purported, for example, to be no more than a “gunman writ large”) could one
fail to see that the practice of law belongs in the same category of other social
practices that purport to be morally defensible.

Recognizing that law makes claims different from those of the ordinary
gunmanwas Hart’s way of making the point; but there are other ways of making
the point that depend less on the contrast with gunmen and more on the analogy
with any ordinary person who expects to be taken seriously in attempting to
communicate and interact with others. Neil MacCormick, for example, notes
that the law has Acts that are labeled the “Administration of Justice Act,” but

10 See generally H. L. A. Hart, The Concept of Law (Oxford: Clarendon Press, 1961), 79– 88.
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that no legal system is likely to pass an “Administration of Injustice Act.”11

The insight that underlies this observation is, of course, hardly peculiar to
law: Governments do not enact Administration of Injustice Acts, but neither do
parents announce “UnjustDemands forBedtime”or friends or neighbors proffer
“Silly Advice for ImprovingYour Garden.” The point is simply the truism about
human behavior that conscientious people (unless they are engaging in some
odd joke of theMonty Python sort) do not offer advice,much less issue demands
or take action that affects others, unless they implicitly believe that what they are
doing – advising, acting, ordering – is based on morally defensible (sincerely
held) beliefs about what it is permissible or right to do.12

Consequences and Aspects of the Claim

However expressed, the point about the law’s minimal normative stance, once
made, seems to many to be sufficiently obvious that it causes confusion, not
because it is overlooked but because too much is made of it: Recent discussions
often suggest that the law’s normative claim is somehow inconsistent with
positivism’s insistence on the separation of law and morality.13 But the fact that

11 Neil MacCormick, “A Moralistic Case for A-Moralistic Law,” Valparaiso Univ. L. Rev. 20
(1985): 1, 28.

12 Hart’s later apparent retreat on this issue – denying that officials must be seen as implicitly
expressing a belief in the justice of the rules they accept and enforce (seeHart,Essays onBentham
[Oxford: Clarendon Press, 1982], 153–61, 262–8) – may be due to a failure to distinguish the
attitudes of particular judges, considered as agents, from the implicit attitude of the law whose
norms the judge is asked to enforce. Hart is correct that particular judges may have any view of
the merits of the laws they enforce, including conscious and explicit disapproval of the law; see
id., 158–9. But the individual judge’s situation differs from the law’s in the same way that the
situation of an agent, who did not choose the content of the instructions he has been given, differs
from the situation of his principal. In both cases, it is possible for the judge or agent to form a
different view of the merits of the law than that formed by the principal, who is responsible for
the content of the law. The point can be illustrated by imagining a judge deciding a case where
the judge is responsible for the content – as when the judge has discretion (in what Hart would
call the “penumbral” area of a case). For such a judge to exercise his discretion and choose
the norm to create and enforce, while still denying that he approved of the norm, would at best
be strange, at worst “pragmatically self-defeating” or “logically inconsistent.” MacCormick,
“A Moralistic Case,” 2. For an interpretation of Hart’s final word on this subject, see Philip
Soper, “Two Puzzles from the Postscript,” Legal Theory 4 (1998): 359, 379–80 (suggesting that
Hart may have been endorsing the same weaker view of law’s normativity that is defended here
as the claim of coercive authority).

13 This mistake (confusing the implicit moral judgment that the law makes with an essential
connection between law and morality) seems to me to be implied by the title of, and much of
the argument in, Deryck Beyleveld and Roger Brownsword, Law as a Moral Judgment (1986).
For other examples of the mistake, see Michael J. Detmold, The Unity of Law and Morality
(1984), 21–7; Robert Alexy, “On Necessary Relations Between Law and Morality,” Ratio Juris
2 (1989): 167–83. The problem in all of these accounts stems from a failure to appreciate the
distinction between the implicit moral claims that underlie legal norms (which need only be
content-dependent claims that the norm is right, just, and so on) and claims about the concept
of law itself. The judge who sentences the defendant to death implicitly represents that the law
believes the sentence is just, but that does not entail that the judge also represents the sentence as
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conscientious persons believe they act correctly does not prove that they do,
and this distinction between what is claimed (or believed) and what is the case
is apparently all that the modern positivist needs for his or her continued denial
of a necessary connection between law and morality.

In order to provide a contrastwith the question to be considered subsequently,
it may be worth briefly considering why the preceding description of law’s
minimal claim does not diverge from what moral theory accepts as a plausible
claim, in the way that many think the claim to authority does. That there is no
radical divergence here between description and evaluation follows from the
arguments made in defense of the descriptive thesis. The claim to justice is no
more than what is implied by the analogy to ordinary individuals engaged in
sincere and serious attempts at communication or interaction. In making the
same claim that any individual might, the state is not operating differently or
more autonomously than any ordinary person. The claim to justice does, of
course, imply a subsidiary claim: namely, that the state has a right to exist in
the first place, but that claim, too, I shall assume, is not one that diverges from
what political theory would accept as justified or plausible.14

This view of the state as making claims about its actions that are no different
in kind from those of any ordinary conscientious individual leaves room, of
course, for differences in the content of the claim that the state makes compared
to other individuals. The content of the state’s claim to justice will be informed
by the peculiar kind of entity that the state is and the peculiar kinds of actions
that it takes. In the case of law, the claim of justice presumably entails further
claims, drawn from political theory, about why a state has the right to interfere
at all with the interests of others. Though various political theories will give
different explanations for this right, with accompanying differences in the limits
recognized on the state’s power, the state’s posture is that it must act on its own
lights in this area (as regards the correct political theory), just as it does in all
other areas.15

just because it is the law. The latter claim is a claim about the concept of law itself and its implicit
connection with morality; the former is simply a claim about the content of the act prescribed
or permitted by law. Legal systems (officials) implicitly make the former claim; it is then legal
theory that must show (as I try to in this study) that such implicit official claims about particular
legal norms reveal a connection between the concepts of law and morality as those concepts are
understood in the community. The mistake also appears in Roger Shiner, Norm and Nature: The
Movements of Legal Thought (Oxford: Clarendon Press, 1992). For further discussion see Philip
Soper, “Critical Notice: Legal Systems, Normative Systems, and the Paradoxes of Positivism,”
Can. J. L. & Jurisp. 8 (1995): 363, 366–73.

14 The state’sminimal normative claimwould be out of linewith prevailingmoral or political theory
if, for example, the state could not justify its right to exist. In this respect, legal systems differ
from individuals: No one challenges an individual’s right to exist in the way that some theorists
(anarchists) challenge the state’s right to exist. The anarchist’s challenge, however, does not
have enough adherents among contemporary moral and political theorists to create a problem
of divergence in this respect between the practice of law and contemporary political theory.

15 See MacCormick, “AMoralistic Case,” 5 (“no law without supporting ideology”). It is possible,
of course, that in a society sharply divided over ideology or over critical aspects of an ideology, no
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So, too, with disputes within a particular version of political theory. In a
society that accepts, for example, the view that a state exists only to realize
the interests of citizens, further disputes may occur about how the state best
serves citizens – by letting them lead their own lives as much as possible or
by forcing them to lead “virtuous” lives. However this dispute is resolved, the
state in such a society is likely to frame the implicit defense of its actions in
terms that individuals normally do not use – for example, in terms of the “public
interest,” or the “common good,” or, again as I call it, simply a “claim to justice.”
I do not intend, then, any sharp distinction between these various expressions
(the “public interest,” the “common good,” or “justice”), nor do I intend these
expressions to refer necessarily to an objectively identifiable “common good.”
I use these expressions as interchangeable ways of drawing attention to the fact
that the state must morally defend its actions by reference to its own conception
of how state power should be used. The law’s claim to justice is, in short, open
to the same variety of arguments about what justice is that characterize all of
moral and political theory; so long as the state’s implicit position on these issues
is compatible with the range of contemporary moral debate about the matter,
the state’s posture will not be inconsistent with accepted moral or political
theory.

In addition to taking an abstract position on what justice means (for a state),
the law’s claim to justice typically comprises two major subsidiary claims:
(1) claims about the content of the law and (2) claims about the procedures by
which the content is determined. Claims about content are made whenever the
substantive purposes of legal rules are essential to the normative defense of the
rule: The law’s posture in such cases is that it has made its best judgment about
the underlying substantive purposes and has reached a conclusion that reflects
the law’s view about how the issue should be resolved. Sometimes content
claims are uncontroversial (murder is wrong); sometimes they are not (abor-
tion is/is not permissible). Sometimes the claim about content is the minimum
“content claim” that can be made, namely, that the actual substantive choice
reflected in a legal rule is less important than that some choice – any choice –
be made (rules of the road).16

implicit substantive position of the state on the ideological issue need be assumed; in such cases,
presumably, the state’s claim to justice will fall back on familiar arguments from political theory
about the state’s right to act despite (because of?) failure to achieve consensus on underlying
moral issues. This possibility was recognized in the previous chapter; see Chapter 2, p. 50, foot-
note 28 (discussing Greenawalt’s example of a hypothetical settlement where religious divisions
among the settlers lead to a deliberate decision to let the state make laws that regulate religious
disputes, but that explicitly do not represent the state’s position on the merits of the dispute).

16 In the previous chapter, I considered the suggestion that all norms might be viewed by the
state as responses to coordination problems, See Chapter 2, 48–50. Under this view, pre-
sumably, all content claims become what I call in the text the minimum content claim that
is possible, similar to the claim made about rules of the road. In societies where the state’s
underlying ideology denies the state power to take action except to resolve coordination or
prisoner’s dilemma problems, the state will presumably remain officially agnostic about the
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Procedural claims are the state’s implicit fallback response to the possibility
that content claims might be wrong. Procedural claims – that the state has pro-
ceeded in a morally defensible fashion to determine the truth of a substantive
dispute about the content of legal rules, or that it has fair procedures for deter-
mining the guilt or innocence of persons accused of violating such rules – are
an inescapable part of the claim to justice. Just as procedural claims purport to
shield the state from moral blame when it is later determined, for example, that
a person was wrongly convicted, such claims also purport to protect the state
from blame when it is decided that a legal rule, once thought to be defensible,
is no longer so regarded: Past convictions (and sanctions) under the law will
remain morally defensible so long as the state acted in good faith at the time.17

Doubts about the Minimal Claim: The Continuing Influence of Austin

The preceding arguments aim to establish a connection between law and
certain minimal moral claims that any legal system must implicitly make. The
arguments show why a classical form of positivism like John Austin’s distorts
the meaning of law by ignoring salient features of legal systems that are neces-
sary in order to distinguish legal systems from coercive systems. In this respect,
the argument bolsters the general position ofHart, and ofmodern positivistswho
followed Hart, in criticizing the Austinian account. But modern positivists who
agree with Hart about the need to include the normative element in an account
of law often disagree among themselves about how to model that element. And
Hart himself, following the appearance of the Concept of Law, expressed views
about the nature of law’s normativity that seemed to retreat from what some
positivists took to be the implications of his critique of Austin. I shall explain
in later sections of this chapter how the minimal claim of law just described
bears on this intramural dispute among positivists about how to model law’s
normative claims. The main argument I shall make, as already indicated, is that

content of the norm, claiming only that, like rules of the road, some norm had to be chosen and
that the choice in the particular case was made in a fair manner.

17 For the complications and paradoxes that result if one assumes, instead, that the state is justified
in punishing only thosewho are guiltyin fact (as respects both the immorality of the prohibited act
and the factual proof that the act was committed by the defendant), see Heidi Hurd, “Justifiably
Punishing the Justified,” Mich. L. Rev. 90 (1992): 2203. That this is not the state’s posture
seems clear: The state is a human institution and thus claims not infallibility, but only lack of
culpability when it makes mistakes, so long as it acts in good faith. See Philip Soper, “Some
Natural Confusions about Natural Law,” Mich. L. Rev. 90 (1992): 2393, 2418–23. If the state’s
claim is simply lack of culpability rather than a claim that the state, when it errs, nevertheless
has engaged in right action, then we need not consider here the fascinating problems that
Hurd discusses. See Heidi Hurd, Moral Combat (Cambridge: Cambridge Univ. Press, 1999), 6
(distinguishing the claim that an action is nonculpable from the claim that an action is right).
The state need not claim that both it and the innocent (whom the state may have mistakenly
punished) are engaged in right action. Only one action was right, but the state’s sanction was
not culpable so long as it believed in good faith, after appropriate procedures, that the person
punished was guilty.
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no stronger moral claim than the one I describe here as the “minimal” claim
can be attributed to law. Thus positivists who suggest that law claims more than
simply the right to enforce (coercive authority) are wrong; and Hart’s apparent
retreat from a stronger account of law’s normativity, I shall suggest, is best un-
derstood as a retreat to the thesis defended here: The minimal normative claim
is the only claim that can be ascribed necessarily to legal systems, and that
claim is sufficient to distinguish law from pure coercion.

Before proceeding to compare stronger andweaker accounts of law’s norma-
tive claims, however, it is worth considering recent arguments aimed at denying
that any moral claim need be assigned to law. These arguments tend to make
mistakes that fall broadly into two categories: The first is the mistake alluded
to earlier in this chapter of failing to distinguish claims about the law and how
it implicitly presents itself from claims about what individual officials might
believe or claim as a matter of their own personal opinions. The second is the
mistake of failing to recognize that the claim about law’s normativity is a con-
ceptual claim, not just a descriptive claim, and thus requires for its evaluation a
consideration of whether and how it compares to competing conceptual claims
in terms of consistency with existing concepts and practices. I consider each
problem in turn.

distinguishing the law from its agent. Consider first the problem of
distinguishing law from its agent, the judge or another official who enforces
the law in a particular case. It should be clear from the discussion about how
law makes claims that nothing in the preceding section assumes that individual
judges must actually believe in the minimal claim implied by the action they
take in a particular case. Individual judges who do not agree with the implicit
legal judgment that underlies the sanctions they impose will be like the priest
who, though he doesn’t accept the church doctrines he preaches, must recognize
that when he pronounces those doctrines from the pulpit, he will be taken to be
presenting them as true religious propositions. The thesis about law similarly
requires officials to endorse or pretend to endorse the normative claim that what
law does is justified.

Once one recognizes that analogizing the law to any “conscientious” indi-
vidual is a claim about the law, not about the beliefs of individual judges, it
is easy to avoid a number of mistakes. Matthew Kramer, for example, whose
defense of an Austinian version of positivism I consider in the next section,
suggests that judges and officials may have a range of attitudes toward norms
they enforce other thanmoral approval: Theymay have nomoral attitude toward
the norm at all or an attitude of complete indifference; or their allegiance to
the norm may be based on purely prudential reasons for accepting a norm that
others view as moral.18 All of these possible individual attitudes leave the basic

18 See Kramer, In Defense of Legal Positivism, 103–5. Frederick Schauer has also recently sug-
gested that law need make no normative claims. See Schauer, “Positivism Through Thick and
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thesis about law’s posture untouched. As long as the judge participates in a
system that claims to justify coercion through law, he must recognize that he,
by implication, will also appear to be endorsing that claim when he acts as
law’s agent in enforcing the law. If he does not personally agree with the law’s
claim and does not to wish to pretend, for example, that he shares the common
official view that a particular legal norm can be justifiably enforced, he can,
of course, make that disagreement known. In this respect, the judge is no dif-
ferent from any citizen who may disagree with the merits of the legal claim,
the only difference being that the judge faces the additional dilemma in such
a case of having to decide whether to continue to participate, as an agent, in
a scheme of which he disapproves. None of these various individual differ-
ences in attitude toward legal norms affect the basic claim about law’s general
posture.

A problem related to the failure to distinguish law’s claims from the beliefs
of its agents can also arise from failure to understand the nature of the claim
of justice that the law makes and that its agents, such as judges, implicitly
endorse. This problem appears, for example, in Kramer’s suggestion that par-
ticular norms may be based not on moral concerns, but on concerns to advance
other, nonmoral values, such as efficiency or even the purely prudential interests
of citizens or officials. “If the official believes that her choice of [a] particu-
lar norm will be doubtful morally but serviceable prudentially, then she may
very well choose freely to adopt [the norm.]”19 Kramer’s observation misses
the point. Judges, as agents, are not forced implicitly to claim that the laws of
such officials, when they enforce them, are always and exclusively justified on
moral grounds. Law’s claim to justice, as indicated in the preceding section,
is a claim about the right to coerce. Often, that claim will require, in order to
be credible, a defense of the legal norm on moral grounds, but that need not
always be the case. A legislature might justify a legal rule because it serves the
interest of a particular political group and is enacted as a compromise among
competing such groups. Obviously laws can also be based on considerations of
efficiency distinct from strictly moral considerations – and can still be claimed
to be appropriate bases for enforcement. For that matter, one can even imagine,

Thin,” in Analyzing Law, ed. Brian Bix (Oxford: Clarendon Press, 1998), 73–4. Sometimes
Schauer’s argument, and the examples he uses of individual judges deciding particular cases,
also seems to confuse the motivations and attitudes that an individual judge might have with
the question of the implicit claims that the legal system (and the judge as representative of
the system) makes when laws invade the significant interests of others. See Schauer, “Critical
Notice,” Can. J. Phil. 24 (1995): 495. As Kramer himself notes in a different context, when one
behaves in a certain way “because one wishes to be seen to be behaving [morally], one thereby
concedes that the mode of behavior in question is plausibly regarded as [moral]. Hypocrisy is
the homage that vice pays to virtue.” Id., 66. So, too, with law: Individual officials must act as
if they endorse the law’s claim that its use of force is justified, partly because they recognize
that this claim is implicitly made by the legal system they administer.

19 Kramer, Legal Positivism, 106. See also id., 73–7, where Kramer argues that legal rules may be
based entirely on prudential, not moral, values – for both officials and subjects.
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in the extreme case, a group of officials whose laws are openly admitted to
serve only their own interest but who claim, citing Hobbes, that they are jus-
tified in enforcing any rules – including these – in order to prevent anarchy
and collapse. Such a claim resembles the attempt mentioned in the last chapter
of trying to collapse all laws into simple rules of the road (if it doesn’t matter
what rules we choose, we may as well choose those rules that favor our own
interests). The claim is probably false and is not likely to be able to be defended
in good faith in most societies; but if held in good faith, it presents a case of law
making the critical minimum claim: that coercion on the basis of legal rules is
morally justified, even if the values that underlie the rules being enforced are
not themselves moral values. In short, the conceptual claim that legal systems
must make a minimal claim to justice does not by itself require any particular
content claim about the legal norm that is enforced: Only substantive arguments
can showwhich kinds of content claims are necessary in order to make credible
in particular cases and particular societies the claim that enforcement of such
norms is believed in good faith to be justified. One thing is, however, ruled out
by this account: Legal systems cannot respond to the victims of coercion who
complain that coercion is unjustified by a shrug of the shoulders. Indifference
to the morality of coercion or, worse, admitting that there is no justification
for coercion turns the legal system into a coercive system. And this conclu-
sion brings us to the most sustained recent attack on normative models of
law.

coercive systems and legal systems. That individual judgesmayhave
various attitudes toward the laws they enforce poses no problem for normative
models of law. The situation changes dramatically, however, if one assumes
that all or most of the officials in a legal system – all of those whose acceptance
of the basic rules is necessary to establish the system in the first place – confess
attitudes toward the system they enforce that are inconsistent with the minimal
claim of justice. Matthew Kramer’s recent defense of legal positivism, one
of the clearest and most powerful analyses to appear in recent years, seems
intent on supporting precisely this possibility: that all of the relevant officials
in a legal system might have attitudes toward the system they enforce that
involve no moral claims at all. Kramer explains how Mafia-like gangs can, in
theory, come into power and exercise control over subjects for reasons based
solely on each gang member’s self-interest – and how even the relations among
gang members themselves can be based on nothing stronger than prudence.
He discusses how the range of nonmoral attitudes toward law, discussed in the
preceding section as possibilities for individual judges, could also be adopted by
all relevant officials. Thus officials might be indifferent to morality altogether
and answer victims who complain that coercion is unjustified with a shrug and
a “so what?” Or they might even adopt norms for strategic long-term reasons,
even though the norms are conceded to be immoral and against the officials’
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own short-term prudential interests.20 Finally, of course, it does not take a great
leap of imagination to realize that officials who know their system is unjust
might nevertheless hypocritically claim justice for their regime:

Slim is the likelihood, indeed, that every official will invariably forgo the ideological
advantages of moral justifications. Much more likely is that at least some officials will
explain at least some of their decisions in ways that serve to engender an appearance
of fairness. Nevertheless, the pursuit of such an appearance is a matter of political
shrewdness rather than of conceptual necessity.21

All of these variations on possible nonmoral attitudes of officials toward
the system they enforce are variations on a common theme: All are coercive
systems, if by that we mean exactly what Austin meant (and Hart originally
criticized): systems inwhich it is conceded (ormust be conceded if the hypocrisy
in the last imagined example is penetrated) that legal “obligation”means nothing
more than “being obliged.” The question, then, is whether or not we should
regard coercive systems as included within the category of legal systems; the
subsidiary question is, what kind of answer does that question require?

To start with the latter question, note first that the question of whether coer-
cive systems are legal systems has never been an empirical one. The question
is not whether it is conceivable that coercive systems could develop and effec-
tively gain control over definable territories. It may even be easy to point to
existing examples from time to time of just such coercive systems, although
many such examples, as in the case of military juntas that take control in a coup,
will cloud the question of whether they are true examples by typically claim-
ing they are justified, in an emergency for example, in temporarily suspending
normal constitutional operations. Kramer adds to the empirical issue numerous
creative and plausible arguments to show how such coercive systems might
rationally develop, and he provides a few additional examples, both imaginary
and real, to illustrate the possibility. All of this is, of course, beside the point if
the question is conceptual, not empirical: Would we call these systems “legal,”
and why or why not?

Second, it is worth noting that Kramer himself never undertakes to answer
the conceptual question. He indirectly suggests that the answer is obvious by
accusing those who refuse to count systems as legal where good-faith belief
in the justice of enforcement is absent as guilty of “natural-law dogmatism,”
apparently because “anyone who wishes to contest the thesis of an inherent
claim-to-legitimacy is almost certain to focus on the posture of some wicked

20 See Id., 62–71, 83–9, 94–8 (analogizing law toMafia-like gangs or organized crime syndicates);
105 (suggesting that the “so what?” response is a possible response for officials indifferent to the
morality of their regime); 107 (imagining an official choosing, for long-term strategic reasons,
to adopt an unjust tax scheme that does not serve his or her own short-term self-interest).

21 Id., 91.
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legal systems. . . .”22 “Butwicked legal systemswill not prove the point.Natural-
law dogmatism is a charge commonly leveled by positivists against theories that
attempt to incorporate substantive tests of justice as criteria for law along with
formal tests. The air of dogmatism results from the clash between such theories
and the ordinary use of the word “law”. As Kelsen notes:

If justice is assumed to be the criterion for a normative order to be designated as “law,”
then the capitalistic coercive order of the West is not law from the point of view of
the Communist ideal of justice, nor the Communist coercive order of the Soviet Union
from the point of view of the capitalist ideal of justice. A concept of law with such
consequences is unacceptables. . . . 23

It is these clear clashes with ordinary language that give these versions
of classical natural law their dogmatic character. But no similar clash results
between ordinary language and a theory insisting that legal systems make
sincere claims-to-legitimacy for the simple, if unfortunate, reason that evil
regimes all too often believe in and are willing to defend their ideologies, how-
ever wicked those ideologies might appear to others.24 Even Nazi Germany,
that notorious borderline example of a legal system in jurisprudence, might
qualify as “legal” if the Nazis believed in the theories of Aryan superiority that
underlay their evil laws.25

So the charge of dogmatism is unwarranted. But even if it were justified, the
charge goes both ways. One cannot simply dogmatically assert that coercive
systems are legal systems without confronting the problem of definition and
the conceptual arguments for deciding whether to view law in the narrower
way, which excludes the coercive system, or in the broader inclusive fashion.
To that issue we now turn.

the problem of definition. We noted in Chapter 1 that claims about
which features are essential to a concept are often thought to be arbitrary,

22 Id., 104.
23 HansKelsen,Pure Theory of Law, trans.MaxKnight (Berkeley: Univ. of California Press, 1970),

49. Hart makes a similar point: “It is precisely on the ground that such a view would deny the
title of ‘law’ and ‘legal duty’ to what are for many good reasons regarded as law and legal duties
that this view cannot be correct.” Hart, Essays on Bentham, 146.

24 As Neil MacCormick notes: “When evil is done in the name of the law, the greatest evil is that
whatever is done in the name of the law is also and inevitably done in the name of a public
morality.” Neil MacCormick, H. L. A. Hart (Stanford: Stanford Univ. Press, 1981), 161.

25 See MacCormick, “A Moralistic Case,” 1, 29 (“It is sometimes thought shocking that Nazis and
their like can do evil in the name of the law. So it is. But it strikes me as yet more shocking that
the evil they do is done in the name of moral duty and racial purity and such like supposed moral
values”). The Nazi system might, however, fail to meet the test for law defended in this study,
not on the grounds of insincerity but on the grounds that the Nazi belief could not be defended in
good faith. The frequent use of secret laws, for example, is the kind of failure to qualify as legal
that people like Lon Fuller cite to suggest at least a borderline case of law in Nazi Germany.
The need for secrecy would support Fuller’s suggestion by indicating that the Nazis knew that
their beliefs were too far beyond what could defended in good faith in the modern world.
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reflecting only the subjective values of their proponents. In response, we noted
two ways in which arguments about the essence of a concept can be defended.
First, conceptual claims are justified by showing that the feature is essential in
order to avoid inconsistency with other existing concepts or practices. Second,
these conceptual connections help reveal the purposes behind the classification
scheme that explain how our concepts are used – purposes that reflect not the
theorist’s own values, but the values of those whose practices and concepts the
theorist examines.

Arguments about the nature of law have, at different times, taken different
features as the critical feature for revealing what might be essential to law.
The connection between law and morality, of course, has always been a central
inquiry; butHart, in his critique ofAustin, alsomade the connectionbetween law
and coercion a major focus.26 That the latter relationship has now reemerged
as a central issue in jurisprudence is due, in part, to Hart’s own later retreat
from the apparent implications of his original critique, as well as to the fact
that these issues, like most fundamental issues in philosophy, have a way of
reappearing, just when one thought the issue was settled, to galvanize new
attempts at understanding.Retracing abit of this historyof howcoercive systems
have been viewed by major legal theorists will help us evaluate the recent
Austinian revival.

Begin with Kelsen.27 As insistent as any modern positivist about the nor-
mative nature of law, Kelsen nevertheless struggled to explain the difference
between a “robber gang” and a legal system. After all, the gunman’s order to
hand over my money contains at least a prudential “ought”: I ought to do as
ordered if I value my life. Kelsen’s explanation for the difference was that,
though the orders of both the gunman and the legal system may have the same
subjective meaning, the gunman, to use our terminology, does not also make
the claim to justice of the sort that characterizes law.28 But a robber gang could
make such a claim – witness the terrorists who claim justice for their cause
and the right to enforce their commands. Does this mean that the robber gang
becomes a legal system if it makes the right kind of normative claim (presup-
poses the appropriate basic norm)? Kelsen’s answer is problematic. The robber
gangwill not become a legal system as long as it remains insufficiently effective
within a defined territory, “in short, if the coercive order regarded as the legal

26 Recently, the connection between the concept of law and that of certainty has moved to center
stage in the argument over whether moral standards that are inherently controversial can count
as legal standards. I briefly consider this debate in the next chapter.

27 For a useful overview of Kelsen’s thought see J. W. Harris, Legal Philosophies (London:
Butterworth, 1980), 59–75. For a collection of recent commentary see Normativity and Norms:
Critical Perspectives on Kelsenian Themes, ed. Stanley L. Paulson (Oxford: Clarendon Press,
1998).

28 To use Kelsen’s terminology, although both the robber and the law might issue commands with
the same “subjective” meaning, “we attribute only to the command of the legal organ, not to
that of the robber, the objective meaning of a norm. . . .” Kelsen, Pure Theory of Law, 45.
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order is more effective than the coercive order constituting the gang.” But let
the gang become dominant over a definable territory, and “then the coercive
order may indeed be regarded as a legal order and the community constituted
by it may be regarded as a ‘state.”’29

The Austinian flavor in this answer is unmistakable: Apparently what counts
in deciding whether a coercive gang is a legal system is exactly what mattered
for Austin: The gang must be sufficiently independent to be a “sovereign”
in a definable territory. What has happened to the necessary normative claim
that characterizes legal systems? Kelsen asserts that having achieved effective
independence, the “objective” validity of the gang’s commandswill nowemerge
as the basic norm presupposed by the gang. But this creates a problem: Either
Kelsen’s assertion amounts to “social science stabs at the psychology of the
law abiding citizen”30 or the assertion is arbitrary: There really is no difference
between an effective robber gang and a legal system. The normative claims of
law are not essential to the concept, and coercive systems that operate by “sheer
imperatives” are still legal systems. This possibility, as we have seen, is the one
defended recently by Kramer.

Hart’s argument against the coercive model originally took a much more
promising tack.Hart launched two distinct kinds of objections atAustin’smodel
of orders backed by threats. The first is a set of technical objections – descriptive
objections, aimed at showing that a sanction-based model of law does not fit
many familiar features of legal systems. Power-conferring rules, for example,
are ill suited to the “sanction as nullity” explanation that the coercive model
requires. Similarly, a model that turns legal obligation into a prediction of
possible sanctions could not explain why, for example, we continue to say that
people have legal obligations, even though they have escaped the jurisdiction
or bribed the judge and, hence, have no chance of incurring sanctions. But in
addition to making these technical or descriptive objections, Hart mounted a
conceptual objection – precisely the right kind of argument – in support of a
normativemodel of lawbynoting that under the coercivemodel, legal obligation
could only mean being obliged, and thus is inconsistent with the language of
legal obligation reflected in current practice. For the model of orders backed by
threats, Hart substituted a model of rules accepted by officials.

The retreat from the implications of Hart’s normative model came in two
stages. First, in theConcept of Law itself, Hart indicated that judges could accept
the basic rules of the system for a variety of reasons, including “calculations
of long-term interest . . . or the mere wish to do as others do.”31 Second, in
the debates that followed with positivists, like Raz, who insisted that judges
must endorse or pretend to endorse the rules as normatively acceptable, Hart

29 Id., 48.
30 Graham Hughes, “Validity and the Basic Norm, Cal. L. Rev. 59 (1971): 695, 702.
31 Hart, The Concept of Law, 198.
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reaffirmed the view that judges could accept rules for a variety of reasons,
not necessarily moral ones. “Individual judges may explain or justify their
acceptance of the legislator’s enactments by . . . motives which have nothing to
do with the belief in the moral legitimacy of the authority whose enactments
they identify and apply as law.”32 What happens to obligation under such a view,
and how is it different from simply being obliged? Hart’s answer is cryptic but
in line with the theory defended here:

I find little reason to accept . . . a cognitive interpretation of legal duty in terms of objective
reasons or the identity of meaning of “obligation” in legal and moral contexts which this
would secure. Far better adapted to the legal case is a different, non-cognitive theory
of duty according to which committed statements asserting that others have a duty do
not refer to actions which they have a categorical reason to do, but, as the etymology
of “duty” and indeed “ought” suggests, such statements refer to actions which are due
from or owed by the subjects having the duty, in the sense that they may be properly
demanded or exacted from them [emphasis added].33

There are at least two ways to interpret Hart’s retreat, as evidenced in these
two passages, from the original conceptual argument about themeaning of legal
obligation. First, one might suggest that Hart is making the mistake, described
earlier, of failing to distinguish law from its agents. If the insistence that judges
may have a variety of nonmoral attitudes toward the rules they enforce is meant
as a claim about individual judges, the point is both true and irrelevant to the
question of how the law presents itself. Second, one can interpret the last,
longer quote from Hart as moving back to a view of the minimal claim of
justice defended here: What law claims is not that citizens necessarily have an
obligation to comply with legal norms, but only that enforcement of such norms
is justified. The claim is not that there is a content-independent obligation to
obey just because it is law; the claim is only that, even if the state is wrong
about the content of the law, it is entitled to enforce its own views of the matter.

We can nowmore easily assess Kramer’s recent defense of a coercive model
of positivism. Kramer’s interpretation of the variety of nonmoral attitudes
judges may hold toward the rules they enforce makes it clear that he would
apply Hart’s suggestion in this respect to all officials, not just to individual
judges. Regimes may operate with “sheer imperatives.” Kramer claims that this

32 Hart, Essays on Bentham, 265.
33 Id., 160. Joseph Raz suggests that this passage from Hart displays a “Kelsenian twist to Hart’s

view of legal duties . . . [by implying] that duty-imposing laws are instructions . . . to courts to
apply sanctions or remedies against people who are guilty of breach of duty.” Raz, “Hart on
Moral and Legal Rights,” Oxford J. Legal Studies 4 (1984): 123, 131. But the virtue of Kelsen’s
“twist” in focusing on what a judge ought to do is that it helps emphasize the necessary minimal
normative claim defended in this study, i.e., that the law (through its judges) is entitled to enforce
the legal norm. As we shall see, this still leaves room to account for statements of legal duty in
the sense of content-dependent claims about reasons for subjects to act, but it does not require a
stronger content-independent claim of authority in the sense of reasons for subjects to defer to
the state’s judgment.
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account is not simply an Austinian account, for, like Hart, he rejects many of
the problems associated with a model of orders backed by threats. But the prob-
lems for Austin that Kramer avoids are the “technical” objections to Austin.
Kramer purports to have defended a more sophisticated account of law than
Austin by incorporating a role for rules and prescriptions in a model of law,
but the role that these prescriptions play is simply that of a larger, more general
club. Officials may use rules because they are more efficient ways of giving
general directions to those they govern: The rules themselves need not be de-
fended morally, even among the officials who accept them.34 In short, the major
conceptual objection to Austin, that under the coercive model obligation can
only mean being obliged, applies as well to Kramer’s version of positivism.We
end where we began: looking for a conceptual argument for why the coercive
system should or should not count as a legal system.

The conceptual argument for excluding coercive systems from the concept
of law is essentially the argument Hart made initially: To reduce the concept
of legal obligation to nothing more than the notion of being obliged is incon-
sistent with the practice and language of law. I have defended this conceptual
explanation in previous work.35 Raz, in a different context, makes the point
vividly:

We are to imagine courts imprisoning people without finding them guilty of any offense.
Damages are ordered, but no one has a duty to pay them. The legislature never claims
to impose duties of care or of contribution to common services. It merely pronounces
that people who behave in certain ways will be made to suffer.36

Such a society, says Raz, never existed and, if it did, we would not regard it as
exercising what we mean in our political institutions by legal authority.

Suppose now that the persistent defender of Austin’s model of obligation
concedes that existing practices and the use of the language of legal duty are
inconsistent with the coercivemodel of law.Why not change existing practices?
What purposemight be served by the current classification?This question seems
to invite one to entertain the possibility of stipulating a wider or narrower use
of the term “law,” just as Hart imagined choosing between a concept of law that

34 See Kramer, In Defense of Legal Positivism, 100–1.
35 See Soper, A Theory of Law, 22–38, 172 n.21, 173 n.26. For similar arguments see Jeffrey

D. Goldsworthy, “The Self-Destruction of Legal Positivism,”Oxford J. Legal Studies 10 (1990):
449; Deryck Beyleveld and Roger Brownsword, “Normative Positivism: The Mirage of the
Middle-Way,” Oxford J. Legal Studies 9 (1989): 463; R. A. Duff, “Legal Obligation and the
Moral Nature of Law,” Juridical Rev. 25 (1980): 61.

36 Raz, The Morality of Freedom, 27. The imagined example employed by Raz is actually used by
him for a different purpose: to show that a theory that suggests that legal systems claim only
coercive authority (a justification right to use coercion) are inconsistent with common practice
and language. As I show later in this chapter, the quotation does not reveal an inconsistency with
the minimal conception of a legal system that claims only a justification right of enforcement
(coercive authority only); but it does show quite well what is wrong with counting as legal a
purely coercive system that makes no claim to authority at all.
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would or would not exclude immoral laws. The point, of course, is not actual
stipulation,37 but the discovery of the latent purposes that might be served
by the current practice. Why not count effectively organized coercive regimes
as legal? The most obvious answer is that the coercive regime, which makes
no claim to either coercive or moral authority, doesn’t meet even the necessary
conditions for political obligation. By designating as legal only regimes that
claim a certain kind of authority, we at least preserve the possibility of justifying
obedience to law and defending the legitimacy of state coercion. To preserve
that possibility, which underlies such a long history of theoretical inquiry and
debate, is enough by itself to explain why coercive systems are distinguished
in practice and language from legal systems.38

Defending the Claim to Justice

Enforcing Erroneous Laws

We have already suggested that the preceding account of law’s minimal norma-
tive claim does not result in any significant divergence between the descriptive
and evaluative branches of legal and moral theory. By claiming only the right
to enforce, rather than an obligation to obey, the law does not take a position on
a controversial issue within political theory. For some people, however, even
the minimal claim of a right to enforce leads to a divergence between the law’s
claim and the method the law typically uses to justify that claim in particular
cases. The dominant legal method is the method of formal appeal to preexist-
ing legal standards, rather than direct justification by reference to the effect of
illegal acts on the substantive purposes that underlie those standards. Because

37 I have explained elsewhere why the attempt to choose between alternative accounts of law on
pragmatic or moral grounds is unlikely to be helpful. See Philip Soper, “Choosing a Legal
Theory on Moral Grounds,” Soc. Phil. & Policy 4 (1986): 31.

38 Note that this explanation – insisting that our current understanding of the concept of law is one
that requires preserving the possibility of defending the legitimacy of the state and/or citizen
obligation – does not beg the question. We are not saying that legal systems must be such as to
ensure moral fidelity or state legitimacy (these are obviously different concepts). We are only
preserving the possibility of showing legitimacy, thus making plausible the continued attempts
to ground citizen obligation or state legitimacy. The coercive system, which dooms from the
start any ability to establish moral legitimacy, is for that very reason worth differentiating from
legal systems. Frederick Schauer, who, in contrast to Kramer, explicitly confronts the question
of whether to call the coercive system a legal system, offers a different argument for the wider
concept. He suggests that there are “instrumental moral reasons” for not including the normative
claims in the concept of lawbecausewe thereby remove the possibility of taking “law’s legitimate
authority as a given.” Frederick Schauer,. “Positivism Through Thick and Thin,” in Analyzing
Law, 76–8. I have previously expressed doubts about selecting one’s legal theory on moral
grounds – see Soper, “Choosing a Legal Theory.” But the more basic problem with Schauer’s
argument is that it assumes that law’s normative claims can only be accommodated by the view
that law claims authority. If this study is correct in explaining how law makes normative claims,
but not claims of authority, Schauer’s worry disappears.
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this formal method of justification raises the same problem in attempting to
defend the law’s normative claim that is raised in debates between act and rule
utilitarians within moral theory, we might call this “the utilitarian critique.”39

The utilitarian critique has two targets: The first is the posture of the law
vis-à-vis the ordinary citizen; the second is the normative position of the judge
or other official who imposes sanctions for legal violations. In the first case, the
critique aims to establish that law does not have the authority over the citizen
that is usually assumed – for example, that no duty to obey law qua law can
be established on utilitarian grounds. In the second case, the target is the law’s
claim that it is justified in imposing sanctions just because the law is broken.
My concern at this point is with the second issue: Since the law’s minimal
normative claim is that it is justified40 in imposing sanctions for breaking laws
as long as the content and procedures are believed to be correct (regardless of
whether they are correct in fact), this issue – the justification of the sanction –
becomes the critical one. The first question – whether citizens have a general
obligation to obey – leads to the question that I consider later in asking whether
the law makes any claim about citizens’ obligation. Although these are distinct
normative claims (one about the duty to obey and one about the right to impose
sanctions), for many people there is an obvious connection between them: If
utilitarian theory shows that citizens have no duty to obey the law (and may,
perhaps, even have a duty in particular cases to disobey), how, then, can one
justify punishing such citizens who, by hypothesis, have acted morally?41

I shall not recount here the familiar debate about why (and whether) legal
rules, even if they are fashioned as carefully as possible, inevitably lead to cases
where compliance with the rule is less desirable than disobedience.42 I shall
assume, for purposes of explaining how the law defends its claim to justice,
what many others have concluded: that any rule, even if perfectly designed to

39 The utilitarian critique has an obvious relationship to formalism and similar theories that purport
to justify sanctions solely by reference to norms that can be identified through fairly straightfor-
ward empirical means. The problem discussed in the text does not assume that the law always
justifies its actions by such formal methods; it is enough that the law typically (or at least
sometimes) adopts the formal method. See generally Joseph Raz, “On the Autonomy of Legal
Reasoning,” Ratio Juris 6 (1993): 1, 5–10 (discussing the limits and implications of formalist
views that see legal reasoning as autonomous and unrelated to moral reasoning). For a good
recent discussion of the problem as it relates to rule application in law, see Frederick Schauer,
Playing by the Rules (Oxford: Clarendon Press, 1991). For two of several illuminating discus-
sions by a theorist who has explored the problem extensively as it applies to law, see Larry
Alexander, “The Gap,”Harv. J. L. Pub. Policy 14 (1991): 695; id., “WithMe, It’s All er Nuthin”:
Formalism in Law and Morality,” Chi. L. Rev. 66 (1999): 530, 548. See also Larry Alexander
and Emily Sherwin, The Rule of Rules (Durham, N.C.: Duke Univ. Press, 20001), ch. 4.

40 I am using “justified” here to mean simply “not culpable.” See footnote 17.
41 This puzzle is at the heart of Heidi Hurd’s exploration in Moral Combat. It also forms the core

of the illuminating recent study by Alexander and Sherwin, The Rule of Rules.
42 For an earlier exploration of this issue see my discussion in “Law’s Normative Claims” in The

Autonomy of Law, 222–9. For an extensive treatment, see the sources cited in the previous
footnote.
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promote a particular purpose (e.g., speed limits that attempt to balance concerns
for safety, fuel conservation, and quick transit), must inevitably be overbroad
in application. Whether this inevitable overbreadth is a logical feature of rules
(a rule that was guaranteed never to be overbroad would be so cluttered with
exceptions for particular cases that it would no longer be a rule) or whether it
is a contingent fact of human limitations in designing rules is unimportant in
our present context. I shall also assume that an individual judge, enforcing a
law that is overbroad, cannot always justify his action on utilitarian grounds.
That is to say, I shall assume that, even though different consequences attend
a judge’s decision compared to a citizen’s, those consequences cannot always
guarantee that applying sanctions without allowing direct appeals to utility will
prove to be the optimific action.43 Even if one concedes all of this, the utilitarian
critique misses the point: It fails as an attack on the ability of law to justify its
claim to justice because it aims not at the posture of the law, but at the problems
confronting an agent of the law (the judge), and that makes all the difference.

The utilitarian critique shows only that judges often are required to enforce
laws that, as applied, are wrong – actions are condemned or punished that, in
fact, were the best actions to take under the circumstances. But that legal norms
can be wrong is obvious; it does not require an extended debate about whether
and why rules are always overbroad to know that the law sometimes enforces
norms that require or condemn the wrong behavior. Good-faith belief that one
has enacted the correct norms is not a guarantee that the norms are correct. The
utilitarian debate happens to focus on rules aimed at morally defensible goals
and fashioned as carefully as possible to reach just those caseswhere these goals
are implicated – presumably to show that in even the best of all worlds, perfect
coincidence of legal norm and right action is impossible. But the failure of
overbreadth in these cases is only a small part of the category of cases in which
legal norms may in fact prescribe or forbid erroneously. Whether it is simply
a case of misguided policy (a silly speed limit, based on errors in judgment
about the effects on energy conservation) or serious injustice (evil laws), no

43 The question of whether better consequences always result from following rules, even though
they will be overbroad in particular cases, is not exactly settled among moral philosophers.
CompareR. Sartorious, IndividualConduct and SocialNorms (Encino,Calif.:Dickenson, 1975),
ch. 5 (an act-utilitarian can consistently explain, using the legal system as an analogy, how
rules might be enforced formally without allowing direct appeals to utility and without making
such rules mere rules of thumb) with R. Brandt, A Theory of the Good and the Right (Oxford:
Clarendon Press, 1979), 276 (endorsing Sartorius’s attempt to rescue the role of rules by analogy
to the legal system but commenting that “it is surprising that [Sartorius] thinks it consistent [with
act-utilitarianism] to do so”). See also David Lyons, “Utility and Rights,” in Ethics, Economics,
and Law, eds. J. Roland Pennock and John W. Chapman (New York: New York Univ. Press,
1982) (Nomos XXIV), 107; (the practice of enforcing legal rights by the formal methods of
the law is inconsistent with utilitarianism); R. M. Hare, “Utility and Rights: Comment on
David Lyons’s Essay,” in id., 148 (defending the formal method by which law enforces rights
according to rules that are “intuitively” sound without allowing direct “critical” appeals to the
utility of the act).
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utilitarian of any sort is likely to argue that blind enforcement of all such
laws, without regard to their merits always leads to the best results.44 For that
matter, consider the judge with an antiutilitarian, deontological commitment
who thinks that certain laws, say a state’s liberal abortion laws, are seriously
wrong. Like the utilitarian judge confronted with the need to blindly enforce
rules, the deontological judgewill have to decidewhether the implicit promise to
act as the law’s agent justifies enforcing a law that the judge believes to be
immoral. There is no reason to expect that the correct decision for such a judge
will always lead to the conclusion that the judge must apply the law.45 But even
conceding that the judge may have a duty to resign or to subvert the law, the
judge’s situation is not the law’s.

The Law and Its Agent (Again)

We noted in the previous section the significance of the distinction between the
judge as agent and the law. That distinction is important not only in understand-
ingwhosemotives or attitudes are essential in establishing the normative claims
of law; it is also important in explaining how the law defends its claim to justice.
In distinguishing the law from the judge, it is important to recognize that for
all of the focus in recent legal theory on adjudication and the problems of legal
reasoning, traditional inquiry into the nature of the law has focused instead on
the lawgiver, or legislator, rather than the law applier. Political and legal theory
alike have long considered the moral posture of the state by viewing it as a
single actor – a sovereign, a leviathan, a ruler named Rex. The justification for
this focus on the officials who are responsible for the creation and content of
legal norms (not just their enforcement and implementation) is a reflection of
the minimal normative claim we have already discussed: The claim to be acting
justly often requires a defense in the first instance of the norms that have been
chosen to govern society. It is the implicit attitude of those who create these
norms that underlies the claim of justice.46 Viewing the law from this perspec-
tive, it is easy to imagine the implicit response to the claim that the state’s laws
and rules are unjust either because they are overbroad or because of human

44 The only argument to this effect would be one that claimed that the rule “Always obey the law”
(a moral, not a legal, rule) is itself a rule that is likely to produce better consequences than any
more limited rule. Few think this utilitarian defense of the obligation to obey is plausible.

45 See, e.g., David O. Brink, “Legal Positivism and Natural Law Reconsidered,” The Monist 68
(1985): 364, 376–84 (arguing that judges could not have a moral obligation to apply law that is
too unjust).

46 I do not see any morally relevant distinction between officials who accept basic rules and
enforce them and officials who create the content of such rules: In both cases, as long as official
acceptance is a necessary feature of a legal system, the officials are responsible in the relevant
sense for the content (implicitly claiming that the content is just). As discussed earlier, individual
officials, of course, may dissent from this official view, but when they do, they are dissenting
from the implicit posture of the law.
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error. The law, recall, claims only to act in good faith as respects both content
and process. It believes the laws to be just, even though citizens and agents may
not.When it enacts rules to be followed and requires judges to apply themwith-
out directly calculating the utility of doing so, it does so (implicitly) because it
believes in good faith that this method, as an empirical matter, is the most likely
way to produce the best consequences – even though it is logically possible to
imagine cases where that judgment might prove false.47 Its response in any of
these cases to claims that the state’s judgment was in error will be the same as
its response in any case of error: The state has the right to decide these questions
and, as long as it does so in good faith, error – even subsequent legal confession
of past error – does not make the state culpable: The imposition of the sanction
will remain morally defensible.48

From the law’s viewpoint, in short, the problem of overbroad rules presents
a different issue of justification than the problem of enforcement that the judge
confronts. When the law (conceived of as legislator) faces the choice between
enacting a formal rule (do not exceed 55 mph) or a flexible standard (drive
at a reasonable speed), it faces the familiar problem of whether to formulate
standards for conduct in fairly specific rulelike form or to provide more general,
discretionary standards like “reasonableness” for courts to apply to particular
situations. The issues that bear on the choice between these two methods have
often been discussed, with Hart perhaps providing as succinct an account of
the matter as any.49 The more one incorporates into a rule vague standards like
reasonableness or moral concepts like “due process” or “equality,” the more
one postpones decisions about the specific content of the law to the later point
in time when judgment is made by the court. Though such postponement seems
more consistent with the utilitarian critique, even the utilitarian presumably
would not suggest that it is always better from the legislator’s point of view to
proceed through standards rather than through rules. The state’s response, then,
to the alleged overbreadth of rules will simply be that this is the state’s best
judgment in this particular field about the question of whether to regulate by

47 It should be noted that in cases where the law provides judges with discretion to decide whether
to impose the sanction, or where the law provides for defenses like the necessity defense, the
problem of formal justification is lessened and may disappear: The judge will be empowered to
entertain direct appeals to utility. But this escape from the problem will not always be possible:
If it were, judges would become the legislators and creators of law, not the law’s agents, and
would find themselves in the different normative situation discussed in the next section.

48 The only limitation on this claim will parallel the limitation on any individual’s attempt to deny
culpability. Persons who commit moral errors may not be culpable so long as they did their best
to determine the moral facts and acted accordingly; but this excuse is limited by concepts of
“gross negligence” or “good faith” that put into issue the degree of care that was taken before
acting. Actions that are clearly immoral may thus bemorally culpable, even though an individual
did not know it at the time. I have suggested elsewhere that this same limitation on the state’s
posture may be evidenced in practice in the theoretical acceptance of the Nuremberg principles.
See Soper, “Some Natural Confusions About Natural Law.”

49 See Hart, The Concept of Law, ch. 7.
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rule or by case-by-case development of standards.50 The implicit justification
of the law, in short, is based on the merits of deciding to enact rules rather
than more flexible standards; that justification cannot be attacked by pointing
out what the law already knows: That there will be cases, inevitably, where
overbreadth results. The posture of the law is that, though it is aware of the
possibility, even the inevitability, of overbreadth, it could not have done a better
job in designing the rule, consistent with the need for general social control and
regulation.

The apparent problem with formal rule justification thus turns out to be but a
subcategory of the more general problem of human error in the choice of norm.
Whether citizens (or judges) think that a rule’s content is wrong, or whether
they think that the rule, though laudable, is overbroad in a particular case, the
state’s normative posture is the same: It purports to have decided both sorts
of questions in good faith. That an individual or judge disagrees with either
decision is irrelevant – why should one think that the judge, after all, knows
better than the designated lawgiver what justice requires or whether rules are
better than standards? If one suggests that there are principles to use in deciding
when to allocate decisions to judges and when to legislatures, then the response
is: Of course there are, but on that matter, too, the law claims the right to decide.

The right to decide escapes the major thrust of both sorts of attacks on
the law’s normative stance. From the large issues of political theory (should
the state be restricted to the role of night watchman, or may it redistribute
wealth and interfere in other ways with the private sector?) to the details of
lawmaking (should the lawproceed by rule or by general delegation of standards
to courts or agencies?) to the midsize issues of constitutional arrangements
(which issues should courts decide and which legislatures?) the state’s posture
is the same: Though all these questions are controversial and reasonable persons
can disagree about them, the state claims the right to make the ultimate decision
and act on it (impose sanctions accordingly). Such action is morally defensible
as long as the decision is reached in good faith.

Does the State Claim Authority?

The most serious suggestions that the law’s normative claims are inconsistent
with prevailing moral philosophy do not make the mistake of collapsing the

50 This implicit claim of the law that proceeding by rules, rather than delegated standards, is
justified in a particular case entails a variety of subsidiary claims, such as: (1) proceeding by
rules, rather than more flexible standards, is likely to produce the best results; (2) even though
it is foreseeable that the rule will apply to some cases that should be excepted, it is not possible
(would be counterproductive, etc.) to try to foresee and describe those excepted cases now;
(3) inviting judges to create exceptions by considering direct appeals to utility would be less
desirable than requiring recourse to the legislator to change the rule. Any of these claims can be
wrong; all that matters is that the state in good faith thought them to be true in a particular case
of rule enactment.
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law’s posture into that of its agents. These suggestions focus directly on the
claims of the state in much the same way that one would on the claim of any
individual (parent, military commander) who claims a certain kind of practical
authority. “Authority” here means more than just “the right to legislate” or the
“right to decide” or “the right to impose sanctions to enforce one’s decisions.”
Authority, as used here, refers to the issue discussed at the beginning of this
chapter that is typically raised in connection with the question of the obligation
to obey, namely, the claim that citizens have duties to obey just because it is
the law. One of the motivations of the current study, as explained earlier, is the
odd position supported by much recent discussion of law’s normative claims:
Almost all of the recent discussion, as we saw when we began this chapter,
seems to agree that law makes a claim to authority that is not justified.51

We have previously noted that the term “authority” can be used in a variety
of ways. At the risk of some repetition, it is worthwhile to clarify again just
how the additional claim of authority examined here differs from the minimal
claim of justice described and defended in the previous section. Law does
claim, in the terms developed here, coercive authority. That claim is a claim
about the state’s own actions – a claim that wielding coercive force to support
legal norms is justified. The alleged claim of authority that we examine in the
present section is a claim about subjects’ actions: The question is whether the
law necessarily claims that there are reasons (and, if so, what kind) for subjects
to comply with legal norms. But there are two ways that a state might claim that
subjects have reasons to comply with legal norms, only one of which involves
the claim to authority that I investigate in this section. A state might claim that
citizens have reasons to follow a legal norm because the content of the norm
is correct. Earlier in this study, I called such a claim an ordinary moral claim.
An ordinary claim is a claim about the content of the action required by the
law – a claim that the content of the law is correct and rests on reasons that
anyone should acknowledge, including subjects. In contrast to ordinary claims
are strongmoral claims. These claims implicitly include a claim that the content
of the law is correct, but they also claim that one has reasons to follow the law
even if the claim about the content is incorrect. Strong moral claims are content
independent; ordinary moral claims are not.

The claim of authority that I examine here is a strong moral claim – a claim
of moral authority, not just coercive authority, and not just a claim about the
content of the law. In the terms of this study, the question is whether legal
systems essentially claim that there is always some reason to defer to the judg-
ments of the state even if those judgments are erroneous. This is the classical
question of political theory, and it is this claim of moral authority that many
recent theorists apparently attribute to law at the same time that they deny its
validity as a matter of political theory. There are, of course, as we noted earlier,

51 See footnote 4 and sources cited.
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two ways to avoid the resulting conflict between legal and political theory.
One might dispute the substantive question of political theory about whether
a claim to moral authority is justified. Alternatively, one might challenge the
descriptive claim in legal theory about whether the law does in fact claim moral
authority.

This study, as already noted, undertakes both tasks. In Part II I defend an
account that suggests that the law has moral authority. But I put this normative
issue aside here to focus instead on the legal theory issue: What is the evidence
for the assertion that law claims moral authority? In light of the widespread
agreement that law makes such a claim, I confess to a certain tentativeness in
offering a different view. But the current view is odd for two reasons. First,
assertions in the literature about what the law claims are typically just that:
assertions. The thesis is often presented as an empirical or descriptive one
whose proof lies in simply “looking and seeing” to discover that this is the
claim states typically make. In contrast, both the normative half of the question
(is the claim to authority justified?) and the related conceptual issue (what does it
mean to claim authority?) receive extensive discussion and are given all the care
in constructing definitions and arguments that characterize the consideration of
any difficult issue in moral philosophy. This difference, undoubtedly, is due in
part to the difference between descriptive, conceptual, and normative claims;
but it may still leave one who sees law as making a different kind of claim
somewhat at a loss about how to continue to resolve the disagreement.52

The second reason the current view is odd reflects the point made at the
beginning of this study. How could it be that the practice of law, in the claims
it makes, is so out of step (and presumably has always been out of step as
long as states have existed) with the conclusions of moral philosophy? Rather
than simply conclude that law’s normative stance is autonomous in this respect,
shouldn’t the discrepancy induce reconsideration of either the normative or the
descriptive claim?

I shall express my tentative doubts about whether law claims authority in
two ways. First, I shall consider, and reject as inconclusive, what I take to be
the major positive argument for attributing such a claim to the state. Second, I
shall advance a variety of arguments for why this attribution seems to be one
that is, if not indefensible, at least incapable of being established as the simple
empirical proposition it purports to be.

52 I, too, have taken for granted in earlier work that the law makes the claim of a duty to obey that
is at the center of political theory. See Soper, A Theory of Law; id., “Legal Theory and the Claim
of Authority.” I took that claim to be strong evidence that contemporary political theories –
denying an obligation to obey – were wrong. I now think that the more interesting problem is
the apparent discrepancy between the legal and moral points of view – a discrepancy that can be
resolved without abandoning the claim that there is a general prima facie duty to obey the law.
As the text explains, there may be an obligation to obey, but the state need only claim what is
necessary to defend it’s own actions (the right to coerce), with the question of its authority (and
the duty to obey) to be resolved through moral and political theory.
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The Positive Arguments

The suggestion that the “right to rule” can be logically separated from “the
duty to obey” has often been made of late, usually as a conceptual or normative
matter rather than as a suggestion about what states claim.53 Since it is this
latter question that I want to pursue, it may help first to clarify exactly what
is at issue. Note first that the question is not whether certain concepts in our
language – such as “command” – necessarily entail a claim of correlative duties.
Sometimes the issue is put this way: The law, it is suggested, claims not only the
right to decide what norms to enforce, but also a correlative duty to obey. I do
not want to quarrel with the conceptual claim about our language. I will assume
that the right to command is an example of a concept in our language that
connotes a correlative duty to obey. Having made that concession, one simply
poses the current question in a different way: Does the state claim the right to
command (with a correlative duty to obey) as well as the right to enforce its
norms?

turning punishments into prices. The most frequently encountered
argument against the claim that the state claims only a right to enforce its
decisions is that this posture would be tantamount to inviting each citizen to
decide on his or her own whether to obey. The sanction cannot be avoided, but
if the state makes no claim that citizens must obey just because the law says so,
then the state in essence invites each citizen to view the sanction as the price to
be paid for engaging in prohibited conduct. Such a view is inconsistent with the
normative language of praise and blame that distinguishes, for example, taxes
from fines and accompanies the judgment that the latter are punishments. Thus,
it is concluded, entities that did not claim a duty to obey would not correspond
to any of the actual entities we know as legal systems.54

Note that this argument is exactly the argumentwe considered in the previous
section to establish law’s minimal claim. The argument provides a conceptual
defense for the conclusion that coercive systems must be distinguished from
legal systems by at least claiming the right to enforce in order to avoid incon-
sistency with the current language and practice of law. The argument is also
the right kind of argument for trying to decide whether law makes a stronger
claim than the minimal claim: It looks for inconsistencies in our normative
practices that would result if we took one description rather than another to be
characteristic of the law’s posture. In the present case, however, the argument

53 See footnotes 5, 7.
54 For an example of the argument, see Raz, TheMorality of Freedom 27 (quoted at p. 70). See also

MacCormick, “A Moralistic Case,” 21 (“The very imposition of a “punishment” as such always
involves some element of moral stigma (whether deservedly or not);. . . . Utilitarians may think
this is a mistake. Punishment, perhaps, in their eyes is just a price charged for rule-breaking, set
at a level which tries to price breaches out of the market”).
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fails. It overlooks the fact that theminimal normative claim of the state typically
involves two claims: the claimed right to enforce and the claim that the norms
being enforced are believed to be just – the content is believed to be correct.
The latter aspect of the claim ensures that the language that accompanies the
imposition of sanctions will continue to be the moral language of blame and
praise; the law will still distinguish between taxes, which citizens are invited
to view as the price for engaging in designated conduct, and fines, which entail
claimed moral duties to refrain from the conduct. All that the state needs to do
in order to continue coherently using the familiar moral language in its legal
practice is to maintain its moral posture with respect to the content; it does not
need to add a content-independent moral judgment about the duty to obey the
law qua law.

content and content-independent claims. Understanding how
claims about content support the language of praise and blame and legal duty
is the key to understanding why it is not essential that law make any stronger
claim of authority. Content claims, as we have seen, are typically of two sorts.
Substantive claims point to the reasons the legislator believes justified enact-
ing a norm – reasons that are held out as reasons that subjects should also
acknowledge, independently of the law. The law against murder or theft, or any
law, for that matter, that proscribes acts that are mala in se will typically be
based on reasons that are claimed by the state to apply to subjects even if the
law had not been enacted: These acts are wrong, regardless of the law, though
without the legal norm, no legal sanction would be threatened. The same is true
even if the underlying reasons are controversial; laws on abortion, for example,
purport to represent the state’s best judgment about the issue and thus claim
to be based on reasons that apply to subjects as well. Coordination claims, in
contrast, are not based on reasons that exist apart from the law. Rules of the
road, laws that in general are mala prohibita,may be justified only because the
law has made a choice rather than because of preexisting reasons that apply to
subjects. In these cases, the law will appear to present itself as claiming that
subjects should obey just because it is the law. But note how different even this
claim, in the case of coordination cases, is from the claim of moral authority.
Coordination cases, as we have seen, are classical examples of the exercise of
authority under the restrictive account. This kind of authority claims only that
subjects are more likely to engage in correct action by following the state’s
lead instead of making their own judgment. The claim of moral authority, in
contrast, is a claim that subjects have reasons to defer to the state’s judgment
even after they have made their own, different judgment about what action is
(prima facie) correct. In coordination cases, the difference between these two
kinds of authority becomes elusive but still exists. The state might, after all,
be wrong about whether coordination is necessary; or, as we have seen, even
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perfectly appropriate coordinating rules will often be overbroad and not apply
in particular cases. In these cases, it may appear that law claims a degree of
restrictive authority that is broader than is actually justified. But the state will
not claim moral authority: It will not claim, for example, that subjects who
disagree with the state’s judgment about whether coordination is necessary,
or that subjects for whom the law is overbroad (the “expert pharmacologist
who . . . may not be subject to the authority of the government in matters of the
safety of drugs”), have reasons nonetheless to defer to the state’s contrary judg-
ment.55 In short, content claims of either the substantive or coordinating kind
will always support claims about subjects having content-dependent reasons
to comply with the law. To avoid inconsistency, one does not need to add the
additional claim that subjects also have content-independent reasons to defer
to the state’s judgment when that judgment is wrong.

The Negative Arguments

The arguments for denying that the state claims authority build on the preceding
explanation for why no inconsistency results if one fails to ascribe to the law
any stronger claim than the minimal claim of a right to enforce. To make the
point vivid, consider this: What exactly could a state do to make clear that it
either was or was not claiming that citizens had a content-independent duty to
obey? My hypothesis is this: Nothing in the practice of law as we now know
it would change if the state, convinced by arguments that there is no duty to
obey law qua law, openly announced that it was abandoning any such claim.56

If this hypothesis is correct, then I do not see how the posture of legal systems
today can be assumed to be one that claims authority in the sense of a content-
independent duty to obey as well as the right to coerce.

55 See the discussion in the previous chapter at 41–2. Note that if the thesis about law’s claim-
ing more authority than it has were limited to apply only to claims of restrictive authority,
the thesis might be defensible. Law does, sometimes, base its norms on apparent claims of
restrictive authority (coordination-based claims about the content of the law). And these claims
are inevitably overbroad. Thus the assertion that “law inevitably claimsmore restrictive authority
than it has” could be true (and would not be inconsistent with political theory) – but only if the
assertion is qualified by admitting that lawmakes no claim about subjects’ reasons for following
a legal rule when they believe the rule is overbroad. But the thesis thus qualified is of limited
interest, partly because it leaves out of its account all of the laws that are based not simply on
coordination claims, but also on substantive claims about the law’s content. It is also a much
more modest thesis about law’s claim of authority than seems to be intended by those who
support the thesis. Indeed, it does not seem to be a claim of authority at all, but only a claim
about the coordinating reasons that underlie the legal rule.

56 When I say that the practice of law would not change, I mean the normative practice: No
inconsistency would arise, comparable to the inconsistency that would be presented if law
imposed serious sanctions on otherswithout purporting to justify such actions.Whether behavior
would change (whether fewer people, for example, would obey the law if officials claimed no
duty to obey law qua law) is a separate question.
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In evaluating this hypothesis, the following factors seem to me relevant:

(1) The duty to obey the law is not itself typically a legal norm. The speeding
defendant, for example, does not get two fines – one for speeding and
one for failing to obey the norm that laws are to be obeyed just because
they are the law. Lawbreaking, in short, is not worse just because it is law
breaking; lawbreaking is bad because the act is thought, on the merits,
to be wrong.57

(2) Abandoning the view that the state claims that citizens have a duty to
obey does not mean that the state must abandon its own moral view
about the underlying act that led to the legal rule and sanction. That
moral judgment will continue to be reflected in the institutional process
by which offenders are identified and sanctioned, and punishments will
thus not become prices from the state’s point of view. (Nothing, of course,
will prevent a citizen from adopting the economic or bad man’s point of
view, but that is not what is at issue.)

(3) A corollary of the preceding suggestion is that a state could, without
contradiction, openly adopt the bad man’s point of view; but that would
be tantamount to declaring that all sanctions are taxes on conduct, with
the implication that the state takes no view about the morality of the
conduct. That is a possible position; it just happens not to be the position
that most states take about most laws (and we might not even think of
such a society as a legal system); most important, it is not the position
that would be entailed if the state made no claim about a duty to obey.

(4) Any suggestion that the state makes a claim to authority because that
claim helps ensure the state’s survival must confront the frequent ob-
servation that legal systems can survive well enough, thank you, with
coercion alone. States design sanctions to ensure compliance by those
who don’t share the underlying moral judgment about content; in any
healthy state, most citizens will share that judgment (or at least they will
share the judgment about the processes by which undesirable norms are
recognized as such and so changed). The suggestion that the state’s sur-
vival requires a claimed duty to obey in addition to this shared moral

57 A similar argument has been made by M. B. E. Smith in suggesting that any moral obligation to
obey the law would be trivial because it could not add significant moral weight to the existing
moral evaluation of the content of the act. See Smith, “Is There a Prima Facie Obligation to
Obey the Law?” Yale L. J. 82 (1973): 950, 970. I have criticized this argument elsewhere as it
applies to the question of moral obligation. See Soper, A Theory of Law, 86–7. But the parallel
argument in trying to decide whether there is a distinct legal obligation to obey the law qua law
seems to me to have some force, as long as one assumes that legal norms are typically identified,
in part, by the existence of sanctions. Sometimes, as in the case of penalties for scofflaws or
punitive damages for willful disobedience, the law does impose a separate sanction to reflect
the wrong involved in the fact that one broke the law (in addition to the sanction for the wrong
involved in engaging in the proscribed conduct).
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judgment about the content of its norms (plus, of course, the sanction)
seems empirically untenable.

Objections

Somany theorists have suggested that the statemakes a claim tomoral authority
that the previous conclusion, questioning that assumption, would be stronger if
we could explain the source of the mistake. Here are some possibilities.

expansive and restrictive authority. Wehave already noted that one
source of possible confusion arises from cases involving coordination where
the only content-dependent reason supporting the legal norm is the fact that
it is against the law. Where the justification for a law just is the fact that it
is a law – like rules of the road, or conduct that is mala prohibitum – the
state does appear to claim that subjects should obey the law just because it is
the law. But this claim, which resembles a claim of restrictive authority, can
also be right or wrong (the law may be mistaken about whether coordinating
activity is needed, for example, or whether the legal rule may be appropriate
but overbroad). For reasons explained in the previous section,58 if this is what
is meant by law claiming more authority than it has, it may be conceded: But
as long as law makes no claim that citizens have reasons to comply when the
rules are overbroad (though the state still claims the right to enforce them even
then), it hardly seems to be making any claim of authority.59

officials versus the law. It is also important again to distinguish what
the law claims fromwhat particular individuals, including officials,might claim.
That particular judges or even legislators often claim that citizens have a duty to
obey – as a matter of their personal judgment about the issue within political
theory – is a commonplace fact and easy to understand. (There is little to lose,
and perhaps something to gain, by adding a claim of citizen duty to other
reminders of why one should obey. Besides, it might be true.) Once again,
though, it is important to distinguish the law from any of these persons acting
in an individual capacity. The best way to do that is to recall the method by
which we began in explaining how the law makes claims and what the minimal
normative claim must be. When one asks whether the practice of law would
change if the law were seen as making no claim about a duty to obey, one is
asking whether any normative inconsistency would arise within the practice.

58 See 80–1.
59 One could represent coordinating rules as reflecting, for example, the claim that subjects should

“follow them when you think they are not overbroad; otherwise, do as you wish, risking, of
course, the sanction that we are entitled to impose (because we cannot tell in advance when they
are overbroad) – and also risking being wrong in thinking that they are overbroad.”
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My suggestion is that no inconsistency would arise comparable to the incon-
sistency that would be presented if law imposed serious sanctions on others
without purporting to justify such actions.

authority in other contexts. It might be objected that my test – what
would be different if the claim to authority were abandoned – is the wrong
test. By that test, could one not also question whether parents or even military
officers claim authority? After all, the parent only needs the right to enforce
his or her decision (a consequence of the parent’s right to decide); any other
additional normative claim that the child should obey could be explained as an
implicit judgment about the content of the act that is prescribed, not a claim
about the parent’s right to be obeyed just because he or she is a parent. I confess
that I am no longer sure whether even these classical paradigms of authority
ought still to be regarded as paradigms of the concept. If this conclusion is too
radical, one might distinguish the parent’s position (and the military officer’s)
in the following way. Perhaps the normative argument for parental authority
is uncontroversial (and true) in a way that does not apply to law. If so, it may
be that the parent’s claim (you should obey) automatically conveys in practice
both reasons – the content-based reason as well as the content-independent one.
My own view is that parents probably do not think in these terms: They do not
stop to consider whether the child has a duty to obey just because the parent
said so. The force of the “just because” is conveyed by the right to enforce the
parents’ decision; the force of the “duty” is exhausted by the belief that the
content is correct. To claim an additional duty to obey just because the parent
said so requires a level of sophistication that only philosophers typically display.
So, yes, parents could abandon any such claim and nothing would change. On
the other hand, having abandoned the claim only means that it is left open –
to be decided by moral philosophy, and if moral philosophy concludes that
parents have such authority, it will automatically attach to the parent’s directive
whether the parent thinks about it or not. Finally, note again that many parents
might claim a duty to obey as a matter of their own opinion on the issue within
moral philosophy. Just as one must distinguish personal views of officials from
what the concept of law entails, so too one might suggest that the concept of
parenthood does not entail the claim that children have a content-independent
duty to obey, even though many parents, for understandable reasons (including
the possibility that they are correct), may make such a claim as a personal
matter.

As for military commands, one could say much the same thing: Probably
nothing in the practice would change if soldiers were thought to have no duty
to obey just because of the command, sanctions would be effective enough. It
might be thought that the military is different because of the empirical question
of survival mentioned earlier: Military commands, one might suggest, are so
invasive of personal interest that only a moral duty to obey, as well as the
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sanction, can guarantee the required level of effectiveness. But this, too, seems
farfetched. Soldiers reluctant to risk their lives in the face of threatened sanctions
for disobedience are hardly likely to reconsider because of an additional claimed
moral duty to obey. (If there actually is a moral duty to obey, conscientious
soldiers presumably will have additional incentives to obey; whether this is
the case is independent of any claimed duties made by commanding officers.)
Nobody is suggesting that abandoning the claimof authority, even in themilitary
context, means that soldiers are being invited to sit around and decide for
themselves what orders to obey. The order will still be to act now (you may
deliberate or not as you like, just as long as you do it), and the sanctions
will be correspondingly severe to reflect the extent to which the order requires
overcoming self-interest or contrary moral judgments.

All of these cases – military orders, parental directives, and legal norms –
share one common feature that casts doubt on the assumption that any of these
are cases involving an essential claim to authority in the sense we are consid-
ering. That feature is the difference in approach to practical reasoning between
ordinary individuals, on the one hand, and moral philosophers, on the other.
Consider again the case of law. There is something odd about the suggestion
that law claims that citizens have a moral duty to obey the law, just because
it is the law. Legal systems are not in the business of making pronouncements
on fundamental questions of moral philosophy; they are, rather, in the business
simply ofmaking judgments about the norms to be enforced in society. The idea
that law would simply assert a duty to obey without defense, without bothering
to consider whether the claim is true, is odd, to say the least. The oddity is
illustrated by imagining the dialogue that might ensue if one could explicitly
discuss the question with the law (or, an easier case to imagine, with a parent).
The law insists that its legal norm is just, and that it has the right to create and
enforce such norms for the community. Because the law believes the norm is
just, it also believes citizens should comply for that reason – the content-based
reason. If one asks whether the law also expects obedience, even if the norm
turns out to bewrong, the response is likely to reflect the odd hypothetical nature
of this counterfactual. Since the law thinks the norm is correct, it is difficult to
know what to say about the hypothetical counterfactual:

CITIZEN: “What if it turns out that you are wrong in your moral judgment
about the norm’s content. Do you still expect me to obey then?”
LAW: “I’m not sure what you’re asking. Since I think the norm is just and
am entitled to act on my own judgment, what difference does it make that
my judgment might be wrong (but not culpably wrong)? I still expect you
to comply, if that’s what you’re asking, and, of course, the imposition of
the sanction (if I’ve acted in good faith) will be morally defensible even if
the judgment about content is later proved to be wrong. Isn’t that enough?
If you want to know whether you also have moral reasons to comply apart
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from the content of the norm, I’m interested in that question too – as a
matter of moral philosophy (we can debate that question if you like at our
leisure, after you’ve complied); but whatever the answer moral philosophy
reveals about that question doesn’t seem to affect what I’m asking you to
do. You have a prudential reason to comply because of the sanction (which
is independent of content), and you have a moral reason as well if I am right
about the content. If moral philosophers prove that you also have a content-
independent moral reason to comply, so much the better. Actually, I don’t
spend much time thinking about that question.”60

having authority and claiming authority. The preceding discus-
sion suggests a distinction between persons who might actually have authority
and those who have it but who need not be seen as claiming authority. Is that
distinction plausible? As I suggested earlier, this distinction seems plausible
enough in the case, for example, of theoretical authorities. One might offer an
opinion about a factual matter without claiming to be an authority – perhaps
because one is uncertain about one’s relative standing among so-called experts;
yet it may be clear that the opinion is authoritative and advisees would be wrong
not to regard it as such.Whether one has theoretical authority, in short, is amatter
of the facts about the expertise of the person providing advise or information;
the person giving such information may be ignorant of, or unconcerned about,
the facts that establish him or her as an authority.

There does not seem to be any obvious reasonwhy practical authority should
be different in this respect from theoretical authority. The preceding discussion
explains why: The explanation for what makes one a practical authority is
a complex matter of moral theory; that people might convey their desires or
demands to others, without thinking about whether moral theory gives their
desires or demands the special weight that theywould carry if they actually have
authority, seems just as plausible as in the case of scientists who might have
authority but do not know or care about the facts that establish their authority.
One can have authority (or be an authority), in short, without knowing it and
thus, a fortiori, without claiming it.

claiming authority and expecting compliance. A final distinction
worth considering iswhether itmakes sense to distinguish an expectation of vol-
untary compliance with one’s wishes or desires from a claimed duty to comply.
In ordinary contexts, this distinction also seems plausible. A colleague, friend,

60 Note, again, that this imagined dialogue is between the law and the subject, not between subjects
and particular officials who may, as individuals, be just as interested in the question of a duty
to obey as any political theorist. The point, once again, is that we are looking for a conceptual
argument, pinning law to claims of moral authority in order to avoid inconsistencies with current
practices. The dialogue is meant to show that no such inconsistency results when the law, qua
law, remains agnostic about the question of its moral authority.
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or spouse may ask one to perform an important task and expect compliance
without suggesting that failure to comply would be morally wrong. Requests
are commonly thought of in this manner. But one should not assume that mere
requests, so conceived, never result in a duty to comply. There may be some
requests that, though the person making them does not claim a duty to comply
(for the reasons just discussed), nevertheless create such a duty. Whether that
is the case will depend on the relationship and the kind of respect that is due
to someone who expects my compliance. In the case of law, this distinction
is important for two reasons. First, it will help account for another common
descriptive thesis about law, which may be confused with the claimed duty to
obey. It is often noted that the law’s posture toward the sanction is that the legal
sanction is not intended to be the primary motive for compliance; voluntary
compliance with legal norms (regardless of content) is expected. The point is
that even if this expectation of compliance attaches to legal directives, it is dis-
tinct from a claimed duty to comply. Second, if the law did not at least expect
voluntary compliance, it is probably unlikely that it could have moral authority.
If the duty to obey exists, it is probably the result of a theory that is based on the
respect that is owed the state, which seems to require at least the expectation
of voluntary compliance (without such an expectation, the failure to comply
would show no disrespect).61

The Claim of Authority versus the Aspiration to Authority

The distinction just made, between an expectation of compliance and a claimed
duty to obey, points toward a different description of the law’s attitude to its
own authority and the possibility of a (moral) obligation to obey the law. It
is possible that the phenomenon moral philosophers think they have detected
in describing law as claiming authority is not a “claim” – a bald assertion that
citizens have a content-independent duty to obey; rather, it may be just a “hope”
that it will turn out that political theory will demonstrate that there are content-
independent moral reasons to obey. I said earlier that the law’s survival does not
depend on an actual duty to obey, much less on a (false) belief in such a duty.
But that does not mean a state may not hope that such a duty does exist – simply
because one would rather have those who disagree about the content of legal
norms obey because of moral duty rather than out of fear of the sanction. One
could say the same of parents: Parents do not, I suspect, think about the question
of whether children have a moral duty to obey even if parents’ directives are
badly misguided or unjust; they rely, like the law, on the right to have their

61 See Kent Greenawalt, Conflicts of Law and Morality (Oxford: Clavendon Press, 1987), 49 (“If a
good government adopts valid lawswhose scope is much broader than any expected compliance,
a conclusion that the government is legitimate presumably would not acknowledge a duty to
obey that reaches further than official hopes about obedience”).
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moral judgment become the norm that is enforced within the family. But if
they did think about the question, there is reason to suspect that they would
hope that moral theory is rich enough to show that the motivation for children’s
complying even with wrongheaded directives stems as much from a true moral
theory about the respect that is owed parents as it does from the fear of the
sanction.

At the risk of repetition, the latter comments will, I hope, forestall any
misunderstanding that to “demote” the claims of the state by abandoning the
view that law necessarily or even typically claims authority does not entail
giving up on the question of whether the law does in fact have such authority.
Quite the contrary: The argument I make here simply restores that question to
the position it has always occupied – a matter of concern primarily for moral
philosophy (not for bald assertion by the law) and, of course, amatter of concern
for any conscientious citizen.



4

The Nature of Law

Before proceeding to the normative half of this study to examine whether
law actually has moral authority, this chapter briefly summarizes the con-
clusions of Part I by indicating how they bear on certain familiar issues in
legal theory. Three distinct but related questions dominate discussions about
the nature of law. Two of these questions have long-standing pedigrees as
critical paths to a better understanding of the concept; the third question, a
more recent arrival on the scene, is a close cousin of the first two and shows
signs of becoming equally central to the current debate. The three questions
are: (1) what do we mean by legal “obligation”?; (2) what is the connection
between law and morality?; and (3) what is the connection between law and
certainty?

The Meaning of “Legal Obligation”

Moral philosophers usually distinguish between what one ought to do and what
one is obligated to do. Obligations, it is usually said, are more important or
more serious than mere oughts. Though there is disagreement about exactly
how to model this difference in force, the suggestion that obligation is more
serious has nothing to do with the fact that oughts can be used in nonmoral
contexts as well as moral ones. For even when moral oughts are the focus, it
is usually thought that to say one ought to do something falls short in terms of
significance from saying that one has an obligation to do the same. Thus, that
one ought to contribute to charities may be conceded without conceding that
one has a moral obligation to do so.1 Oughts, even moral oughts, we might say,
point to reasons for action that must often be weighed against other reasons in
deciding what to do; in contrast, obligation or duty suggests a bond between

1 See Ronald Dworkin, Taking Rights Seriously (Cambridge, Mass.: Harvard Univ. Press, 1977),
48 (“it is one thing, for example, simply to say that someone ought to give to a particular charity
and quite another to say that he has a duty to do so. . . .”).
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the subject of the obligation and the person to whom it is owed that preempts
ordinary reasons for action.2

Legal theorists, at least since Hart, have posed the question examined in
the preceding chapter by asking how statements of legal obligation resemble
and differ from statements of moral obligation. Why does law use the same
language that one finds in morality to describe subjects’ duties? Modern posi-
tivists who support a strong conception of law’s normative claims conclude that
both statements have the same meaning.3 In contrast, Austin, as we have seen,
implied that the overlap with moral language was a coincidence at best, and
that legal obligation really meant no more than that one was obliged by law
to heed its commands. Austin preserved the bond that characterizes obligation
but turned it into the bond of pure coercion; modern positivists preserved both
the bond of obligation and the sense that the bond was identical in meaning
with that of moral obligation.

This study supports a position between these two extremes. Statements of
legal obligation are at most only statements about what one ought to do, not
statements about the obligations that subjects have. Why then use the language
of obligation tomake such statements?Whydoesn’t the law simply declarewhat
people ought to do rather than what they have a duty to do?4 This study helps
provide an answer to that question. In law, the ought statements that underlie
legal norms are not ordinary judgments about what others ought to do; they are
judgments by the state, which gives them the peculiar additional quality of being
backed by the claimed right to enforce, whether or not the content of the legal
norm is correct. The image of the bond that cannot be escaped is found in the
coercive nature of legal authority, and in that sense, Austin was correct. But the
claim that such coercion is justified and the related claim that the state believes
in good faith that its norms ought to be followed (because they are based on
reasons thought to apply to subjects) give the statement of a legal duty more
than just the meaning of being obliged. Legal obligation shares with moral
obligation the sense that prescribed actions have a moral justification; but it is
legal obligation, rather than moral because the lack of option in the case of law
stems from the state’s claim of coercive authority, not from any claim of moral
authority. The fact that the right to enforce is content-independent makes the
legal statement that one ought to act in accordance with the legal norm appear to
be nonoptional in a way that explains why one uses the language of obligation
rather than that of mere ought.

2 See H. L. A. Hart, The Concept of Law (Oxford: Clarendon Press, 1961), 87 (buried in the word
“obligation” is “the figure of a bond binding the person obligated . . . ”).

3 See Joseph Raz, The Authority of Law (Oxford: Clarendon Press, 1979), 158 (“normative terms
like ‘a right’, ‘a duty’, ‘ought’ are used in the same sense in legal, moral, and other normative
statements”).

4 See Dworkin,Taking Rights Seriously, 48 (“The law does not simply state what private citizens
ought or ought not to do; it provides what they have a duty to do or no right to do”).
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Law, Morality, and Certainty

The analysis of the preceding chapters also has implications for the familiar
debate between positivism and natural law about the connection between law
and morality. Even the strongest form of positivism must concede at least one
respect in which the natural law theorist’s claim about a necessary connec-
tion between law and morality is correct. The strongest form of positivism, as
indicated earlier, is probably the conceptual argument from law’s function in
guiding conduct. If we assume that this function requires determinative stan-
dards, and if we further assume that only factual standards grounded in social
sources are capable of providing sufficiently ascertainable standards, we have
a case for claiming that law is exclusively determined by social sources –
human fiat or will.5 But even if we accept this positivist view of law, there
will still be at least one necessary connection between law and morality –
necessary if the positivist also agrees (as most contemporary positivists do)
that law is a normative system rather than a purely coercive system. In this
section I sketch the argument for this conclusion, which might be called the
“classical” version of natural law. It is classical in two senses. First, the claim is
that there is a necessary connection between the concepts of law and morality:
It is not a claim that depends on a theory of adjudication, like Dworkin’s,
about the role of morality in determining what the law is in any particu-
lar case. Second, the claim corresponds roughly to the classical suggestion
that if law is too unjust, it “is no law at all.”6 Contemporary commentators
on this classical version of natural law often note that this way of putting
the claim about the connection between law and morality can be interpreted
as simply a statement of political theory: Law that is too unjust does not
create an obligation to obey – a conclusion fully consistent with a positivist
theory about how to identify law.7 I shall suggest, however, that this clas-
sical natural law thesis is also defensible as a claim about how to identify
law, and thus affects legal theory and positivism as much as it does political
theory. In the remainder of this section, I develop this argument by considering

5 This “social source” version of positivism, most notably associated with the work of Joseph Raz,
seems to entail the conclusion that moral standards cannot count as part of the law – an issue
briefly discussed in the next section. Thus, where courts appear to invoke moral considerations
in reaching decisions, the standards they invoke are not legal; what counts as law in the end is the
court’s decision. It is in this sense that social sources such as fiat – human will or decision – serve
as the ultimate source of law. Note, too, that there does not seem to be any relevant distinction
here, as respects the claimed lack of connection between law and morality, between the will of
the sovereign, under classical theories of positivism such as Austin’s, and the acceptance of a
rule of recognition under a theory such as Hart’s; both are the products of human decision or will.

6 2 Thomas Aquinas, Summa Theologica ques. 96, art. 4 (Fathers of the English Dominican
Province trans., 1952).

7 See, e.g., John M. Finnis, Natural Law and Natural Rights (Oxford: Clarendon Press, 1980). For
a general discussion, see Philip Soper, “Some Natural Confusions about Natural Law,”Mich. L.
Rev. 90 (1992): 2392, 2396.
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two possible connections, one contingent and one necessary, between morality
and law.

Contingent Connections with Morality

The debate over whether law can incorporate moral standards contingently
while still remaining a positivist account of law has been the focus of con-
siderable recent discussion.8 The strongest versions of positivism (exclusive
positivism) mount three major objections to counting such standards as legal;
none of them are convincing. The first objection is that if moral standards are
indeterminate, they cannot fulfill law’s function of providing guidance for sub-
jects and hence cannot count as law. This objection assumes that guidance is
not only a sufficient test for law but also a necessary one. That legal systems
must provide a fair degree of guidance can be conceded (else we would have
no system at all), but there is little reason to deny the possibility that law might
serve other functions aswell. By inviting judges and citizens to viewmoral stan-
dards as legal, states serve the “educative” function of encouraging judges and
litigants to think and argue in moral terms.9 If the positivist responds that such
educative purposes are not essential in the way that providing guidance is, we
might begin to share the doubts of those who disparage the utility or possibility
of settling disputes about the purpose of law through descriptive or conceptual
analysis. The response, however, misses the point. The question is not whether
the educative function is essential, but only whether it is a contingently possible
use to which legal systems might be put. Legal systems can be used for all sorts
of things in addition to guiding conduct. Furthermore, one can even make a
case that this particular contingent use of the legal system to reinforce cultural
beliefs in the viability of moral argument is important: Because legal systems
must themselves make the claim to justice that we described earlier if they are
to remain distinct from coercive systems, there is good reason for law to foster
the belief in the meaningfulness of such claims. In this manner, we can use the
essential normative claims of law to help resolve the incorporation debate about
the contingent connection with morality.

A second objection against including moral standards in law has recently
been formulated by Scott Shapiro.10 Shapiro’s argument is based not directly on

8 Many of the contributions to volume 4 of Legal Theory (1998) (a symposium on the postscript
to Hart’s Concept of Law) discuss this issue, which also receives book-length treatment in W. J.
Waluchow, Inclusive Legal Positivism (Oxford: Clarendon Press, 1994).

9 See Waluchow, id., 121–2, 134–5.
10 See Scott Shapiro, “The Difference That RulesMake,” in Analyzing Law, ed. Brian Bix (Oxford:

Clarendon Press, 1998), 33; Shapiro, “On Hart’s Way Out,” Legal Theory 4 (1998): 469. See
also Coleman, “Incorporationism, Conventionality, and the Practical Difference Thesis,” Legal
Theory 4 (1998): 381, 386 (suggesting that the strongest argument against viewing incorporated
moral standards as legal standards is Scott Shapiro’s Practical Difference Thesis). Most of the
articles in Legal Theory volume 6, no. 1 (2000) also discuss Shapiro’s thesis.



The Nature of Law 93

the uncertainty of such standards, but on the fact that such standards can do no
independent work in legal decisions. If the Rule of Recognition, for example,
requires judges to decide “as fairness requires,” all apparent moral principles or
standards adopted in particular cases will be “heuristic” only, adding nothing
to what is already specified in the Rule of Recognition. At most, this argument
seems to show not that moral standards couldn’t be incorporated in a Rule of
Recognition, but that they can only be incorporated once, as it were: Subsequent
principles derived from the incorporated rule will have no force of their own;
one can always ignore any such derived principles if one believes the derivation
was improper. But the argument also seems to overlook how much morality
itself makes derived decisions critical (because of litigants’ expectations, for
example), thus giving them considerable independent force.11 Kramer, in a
forceful critique of Shapiro’s argument, suggests (correctly, in my view) that
the issue one must confront in deciding whether one could make morality a
sufficient condition for law is whether the resulting regime would have enough
regularity and predictability to count as a legal system.12 Kramer argues that the

11 Shapiro’s argument means that any Supreme Court decision applying, for example, the morality
clauses of the Constitution cannot itself count as law. An equal protection decision, for example,
has no force (beyond its heuristic force), because any subsequent court must ultimately apply
the equal protection clause for itself. See Scott Shapiro, “Law, Morality, and the Guidance of
Conduct,” Legal Theory 6 (2000): 127, 161–2 (if judges can apply a legal rule only if it does not
violate fundamental rights, they cannot be guided by any purported rule without deliberating
about its merits; so the rule is not a rule). Presumably, the same might also be said of nonmoral
rules. If the Rule of Recognition declares “no vehicles in the park,” a judicial decision applying
that rule to motorized skateboards would not be law: Any later court should be guided by
the “no vehicles” standard, not by any particular derivation. See Kenneth Einar Himma, “Hart
and the Practical Difference Thesis,” Legal Theory 6 (2000): 1, 22 (explaining how Shapiro’s
general argument “has nothing to do with morality”). Thus interpreted, the argument represents
an unusual view of precedent, and seems directed mostly at a particular conception of what a
rule is (rules must preempt deliberation about the merits to count as rules). See W. J. Waluchow,
“Authority and the Practical Difference Thesis: A Defense of Inclusive Legal Positivism,” Legal
Theory 6 (2000): 45. If one believes that the preemptive account of rules is not a necessary feature
of authority or of what we are entitled to call a “legal rule,” as I have argued, Shapiro’s argument
at best is a reminder that a theory of law also requires a theory of precedent and an explanation
of how the limits on overruling prior decisions can make prior decisions “authoritative” in the
relevant sense. See Larry Alexander and Emily Sherwin, The Rule of Rules (Durham, N.C.:
Duke Univ. Press, 2001), ch. 6 (“Reasoning in Light of Precedent”). Undoubtedly, much more
needs to be said than this, which I cannot do here. Though I continue to think that the main issue
arising from the incorporation of moral standards in law is the problem of uncertainty, Shapiro’s
argument is an original and useful demonstration of how this issue is inevitably connected to
the whole idea of what a rule is and what it is to be guided or motivated by a rule.

12 See Matthew Kramer, “How Moral Principles Can Enter Into the Law,” Legal Theory 6 (2000):
83, 95–9. Shapiro claims that this argument confuses the question of whether such a system
could count as legal with the empirical question of whether it is likely to come into existence. See
J. Shapiro, “Law . . . and the Guidance of Conduct,” 156–8. But the advantage of Kramer’s focus
on the practical consequences of incoporating moral standards is that it connects the issue of
certainty with law’s central function of guidance, rather than worrying about whether we would
call such a system “law” or not. (Compare the problem discussed in the preceding note: whether
we call a derived moral principle or judicial precedent “law” or not seems less important than
accounting for the way that it influences subsequent judicial and citizen behavior.) I also agree
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expectations of litigants in such a regime will not ensure sufficient regularity
partly because, knowing that judges are deciding by direct reference to what is
fair, no legitimate expectations can form.13 Once again, though, this argument
overlooks the fact that people will hope for consistency, even when they know
they aren’t entitled to it; that hope will surely figure into any good judge’s deci-
sion about what fairness requires.Moreover, most litigated cases are likely to be
“hard cases,” where the closeness of the argument about what is fair ensures that
once adecision ismade, the expectation andhope for consistency that are formed
after the decision will be morally more important than whether it was correct.14

A third objection to including moral standards as law arises out of the same
concern about the uncertainty of such standards that underlies each of the
preceding objections. Even if one admits that moral standards might be used
by legal systems for a particular educative function, the question in deciding
whether to count them as legal standards is whether they can be said to constrain
adjudication in the way that we normally require in order to count something as
preexisting law.15 In essence, this objection does amount to making the guid-
ing function a necessary condition for counting a standard as legal, at least
when we are talking about courts deciding “according to law.” Though legal
systems may have other functions that permit reference to moral standards,
the only standards that could count as law for the purpose of deciding cases
must be relatively certain or determinable standards and hence cannot include

with Kramer that Shapiro’s thesis, even under his own conception of rules, fails when applied
to standards that make conformity to morality a necessary condition of legality. Thus, a rule
that invalidates any law that is “too unjust” gives plenty of room for particular laws to provide
guidance so long as they fall below the level of gross injustice. See “Moral Principles,” 88–92.

13 See Kramer, id., 98–9 (“Insofar as officials adhere to such a Rule of Recognition, they focus
primarily on matters of substantive justice, and they regard content-independent matters of
consistency as secondary considerations. . . . Consequently, the expectations held by citizens
will not weigh in favor of the achievement of settledness and predictability in . . . decisional
patterns”).

14 Thus, for example, it may be arguable whether it was fair for the common law to enforce
promises only if they had consideration. See Charles Fried, Contract as Promise (Cambridge:
Harvard Univ. Press, 1981), ch. 3 (criticizing the contract doctrine of consideration). But once
that decision is made, the precedent assumes force of its own that trumps attempts to revisit
the issue on each new occasion. For the very reasons that Kramer emphasizes (the need for
stability and regularity), what “fairness requires” quickly becomes a matter of honoring past
decisions rather than starting over. See Philip Soper, “Legal Theory and the Obligation of a
Judge: The Hart/Dworkin Dispute,” Mich. L. Rev. 75 (1977): 473, 512n. 129 (“‘doing justice’
includes taking account of settled expectations under [prior] cases, even if it is thought that some
of them had initially been decided erroneously”). Kramer’s argument would succeed only if one
assumed that the Rule of Recognition incorporated a moral standard that explicitly relegated
consistency to a secondary role (as suggested in the passage quoted in the preceding note). But
that does not sound like a defensible moral standard. See also Alexander and Sherwin, The Rule
of Rules, ch. 6 (“Reasoning in Light of Precedent”).

15 See Kramer, “Moral Principles,” 107 (where hard cases do not permit a unique answer from
applicable moral principles, the moral norms invoked by judges to decide the case “cannot
accurately be presented as the pre-existent law thereon”). Note that the focus now is not on
principles derived from an incorporated moral principle (and the question of whether they can
make a difference) but on the incorporated basic principle itself.
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moral standards. The force of this objection is most evident when one considers
that courts reaching decisions on the basis of controversial moral standards
will appear, for all practical purposes, indistinguishable from legislatures. If
moral standards are too uncertain or indeterminate to guide conduct, it seems to
follow that such standards are also too uncertain to be used to predict or control
judicial decisions. In that case, we cannot distinguish judging from legislating:
The standards judges use when they refer to morality must belong to the same
category of “background morality” that underlies a legislative decision, not to
the category of legal standards that control a court.

I have suggested elsewhere onepossible response to this objection, a response
that indicates how one might justify viewing standards as legal, even though
indeterminable, when used by courts in reaching decisions16 The objection, as
we have just restated it, assumes that there is a conceptual difference between
courts and legislatures: to count as a court engaged in judging requires that
an institution be bound by standards capable of being interpreted and applied
with some degree of certainty. Where the institution is not so bound, it can only
be acting as a legislature – an institution that is free to draw on controversial
background morality because it is not legally bound to reach any particular
decision when it legislates. What this conceptual argument overlooks, however,
is the reason we normally want a court to be bound. One prominent reason is
that if the court is not applying reasonably ascertainable standards, its decisions
will appear to be instances of ex post facto legislation, punishing litigants for
transgressing laws that were not in existence at the time they acted. If, however,
litigants believe that the standards being used are objective and meaningful,
however indeterminate, and if they believe that courts are particularly good
at discovering and applying these incorporated moral standards as part of the
law, then the sense of unfairness is reduced and may evaporate altogether. In
short, what counts in decidingwhether an institution is fairly judging or unfairly
enacting ex post facto legislation may be what is believed to be the case. It may
be that in deciding whether an institution is a court or an official is a judge,
the attitudes of litigants and courts toward moral standards and whether they
are meaningful is more important than the philosophical or metaphysical facts
about the objectivity of moral norms.17 Furthermore, we can once again use the
discussion of law’s normative claims in the preceding chapter to show why this
attitude that moral claims are meaningful might arise in a legal system: Because
the state must claim that coercion is justified in order to distinguish its own use
of force from that of a purely coercive system, it is in the state’s own interest to
foster an attitude toward moral norms that sees them as meaningful standards.

16 See Philip Soper, “Two Puzzles from the Postscript,” Legal Theory 4 (1998): 359, 369–72.
17 For a different kind of attempt to show that what counts as “judging” need not depend onwhether

legal standards are determinative, see Steven J. Burton, Judging in Good Faith (Cambridge:
Cambridge Univ. Press, 1992), xii (“The good faith thesis abandons the determinacy condition
completely. . . . It understands the legitimacy of adjudication to depend on respect for the reasons,
not agreement with the results, in cases”).
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Necessary Connections with Morality

Whether legal systems include particularmoral standards as legal standards is a
contingent question. But there is one sense in which any legal system, including
one that purports to limit law to social sources, must admit a connection with
morality that makes the conclusion that a legal directive is law dependent on
the moral conclusion that the directive is not too unjust. The argument for this
classical version of natural law is a straightforward application of the normative
claims of law discussed earlier. The state must claim that its actions in setting
and enforcing norms are morally defensible. To do so means that it must claim
(1) that it has right to exist (because someonemust decide, wemust have a state)
and (2) that as long as the authorized official makes the decision about which
norms to enforce in good faith, the resulting action is justified (nomoralwrong is
done), even if one later discovers that the decision was wrong. We have already
noted that the first claim is contested only by the anarchist. That somebody
must decide is, in short, the quick defense of fiat.18 The second claim, that the
state does no wrong so long as its decisions are based on its own best judgment
about what justice requires, is a familiar feature of legal systems. Think how
often process (good faith attempts to get at the truth) trumps substance in any
legal system. Innocent persons may be imprisoned for years, only to discover
that a factual error was made and no crime was committed. For the most part,
such persons seldom have a claim for reparation as of right, rather than being
dependent on legislative grace for redress. In short, we justify mistakes in
applying the law on the ground that we did our best. It should hardly surprise
us, then, that we also justify on the same ground enforcing laws that we thought
at the time were just but that we now believe were unjust. Here, too, the defense
that we did our best at the time to act as we thought justice required is all that
is required to avoid moral culpability.19

The state’s claim to be acting justly, in short, is not a claim that it is infallible
but only a claim that it is not culpable. That claim is all that is needed to distin-
guish the normative legal system from that of the gunman writ large. But even
this claim has its own limitations. The state’s ability to deny moral culpability,
and thus to distinguish itself from a coercive system, reaches a limit when the

18 See Soper, “Some Natural Confusions About Natural Law,” 2420.
19 Korematsu v. United States, 323 U.S. 214 (1944), which held that the internment of Japanese

American citizens duringWorldWar II was consistent with constitutional guarantees, may serve
as an example. Even if it is thought today that the casewaswrongly decided, that conclusion does
not entail that the state was culpable so long as it reached the decision it did in good faith. The
recent decision overturning aspects of the case on procedural grounds (without reconsidering
the constitutional questions) confirms this conclusion. See Korematsu v. United States, 584 f.
Supp. 1406 (N.D. Cal. 1984) (vacating the conviction because of prosecutorial misconduct).
On the definition of “culpability,” see Heidi M. Hurd, “Justification and Excuse, Wrongdoing
and Culpability,” Notre Dame L. Rev. 74 (1999): 1551, 1558 (“Moral culpability consists in
intending to do an action that is wrongful, knowing that one will do an action that is wrongful,
or failing to infer from available evidence that one will do an action that is wrongful”).
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law that is enforced is so unjust as to override the excuse that “we acted, in good
faith as we thought best.” The instances in which this limit is reached in practice
are likely to be rare for two reasons: (1) it is only serious moral error (which
no reasonable person could in good faith fail to acknowledge) that limit’s law’s
ability to make the normative claim of justice; (2) the decision that even this
extreme limit has been reached will itself have to be made by a potentially fal-
lible institution (either a different tribunal or a later tribunal, but in either case
a fallible human institution).

Legal systems, if they are not to collapse into coercive systems, must in short
admit that all standards tentatively identified as law by a positivist pedigree will
count as valid law only if they are not too unjust and thus remain capable of
supporting a good-faith claim that using coercion to enforce the law is morally
permissible. Several points are worth emphasizing. First, the argument for this
classical natural law view has both descriptive and conceptual support. De-
scriptive support for the claim that the concept of law includes this built-in
moral limitation on what can count as law is found in the increasing interna-
tional recognition of the Nuremberg principle, according to which domestic law
provides no defense when one commits crimes against humanity. Conceptual
support for the claim is found when one asks, “Why not still call a directive
‘law,’ however wicked, so long as it has the proper pedigree?” The answer is that
if it is so wicked that no practical consequence attaches (other than coercion) –
no defense for those who obey or enforce the law and are later prosecuted, no
justification for state enforcement, no obligation for citizens to obey – then to
continue to call the directive law, as Dworkin notes, puts us “suddenly in the
peculiar world of legal essentialism.”20 Second, the concern that natural law
leads to anarchy by inviting subjects to second-guess the state and decide for
themselves whether particular laws are unjust is misplaced: Only in extreme
cases of wicked law, not ordinary cases of injustice, will the law lose its ability
to claim that coercion is morally justified. The extreme cases are sufficiently
rare that the spectacle of anarchy is unreal.Moreover, the increasingwillingness
to create Nuremberg tribunals and prosecute crimes against humanity provides
evidence that we are quite able to tolerate, at least in international law, the
principle that domestic law can always be trumped where grave injustice is
committed. There is, in short, no concept of “finality” in applying the con-
cept of law where extreme injustice occurs. Third, the fact that pedigree and fiat
will normally suffice to identify the applicable law helps explain why onemight

20 RonaldDworkin, “AReply,” inRonaldDworkin andContemporary Jurisprudence, ed.Marshall
Cohen (Totowa, NJ: Rowman & Allenheld, 1983), 247, 259. Lon Fuller made a similar point
much earlier and quite forcefully in his famous debate with Hart. See Fuller, “Positivism and
Fidelity to Law –AReply to Professor Hart,”Harvard L. Rev. 71 (1958): 630, 655 (“So far as the
courts are concerned, matters certainly would not have been helped if, instead of saying, ‘This
is not law,’ they had said, ‘This is law but it is so evil we will refuse to apply it.’ Surely moral
confusion reaches its height when a court refuses to apply something it admits to be law . . . ”).
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adopt the positivist’s test for law as a “presumptive” test in the evidentiary sense:
That is, in most cases, pedigree alone is a sufficient test for law, even where
the law is unjust (but not too unjust). But it is a mistake to turn this evidentiary
presumption into a presumption that positivism as a legal theory is correct.

It is worth emphasizing this last distinction between presuming that pos-
itivism is a correct legal theory and presuming that, most of the time, the
positivist’s test for law will identify the legal standard that governs a decision.
In this respect, the argument developed here contrasts with Schauer’s argument
in defense of what he calls “presumptive positivism.”21 Schauer’s defense of
positivism is a “descriptive claim about the status of a set of pedigreed norms
within the universe of reasons for decision employed by the decision-makers
within some legal system.”22 Schauer suggests that whenever judges call on
nonlegal norms to reach a decision different from that required by the pedi-
greed (positivist) set, as they arguably did in cases like Riggs v. Palmer23 and
Henningsen v. Bloomfield Motors, Inc.,24 they show only that in that particular
legal system, positivism as a descriptive thesis about how legal decisions are
made is flawed. How often legal systems actually depart from the pedigreed
norms in deciding cases, however, is an empirical question that will vary from
one society to another. If the departure is frequent, as Dworkin’s arguments
suggest it is in the United States, it casts doubt on the usefulness of positivism
as a description of our own legal system.But inmost cases, the departure is prob-
ably sufficiently infrequent, Schauer seems to argue, to justify the presumption
that the positivist’s pedigreed normwill be the controlling factor in a legal case.
The argument developed here differs from Schauer’s in two respects. First, the
claim I defend here is a conceptual one, not a descriptive one. It is not an empiri-
cal question of whether some legal systemsmight decide to trump the pedigreed
norm in a particular case because the norm is too unjust to enforce or otherwise
be given practical effect. It is, instead, a consequence of what we mean by law
that decision-makers must always in theory be prepared to judge the pedigreed
norm against the suggested moral standard; it is a consequence, in short, of our
insistence that the concept of law refers to a normative rather than a coercive
system.25 Second, unlike Schauer, who is willing to restrict legal standards to

21 See Frederick Schauer, Playing by the Rules (Oxford: Clarendon Press, 1991), 196.
22 Id., 203.
23 115 N.Y. 506, 22 N.E. 188 (1889)
24 32 N.J. 358, 161 A.2d 69 (1960)
25 Schauer offers a normative (as well as a descriptive) defense of presumptive positivism by

stressing (1) the importance of enforcing the pedigreed set of rules in most cases in order
to avoid constantly calculating the best result in each case (“the virtues associated with rules”
[p. 202]) and (2) the need to preserve respect for the system by overriding the rules when the rea-
sons for doing so are particularly strong. (For a similar “ethical” defense of positivism, see Tom
Campbell, The Legal Theory of Ethical Positivism [Aldershot: Dartmouth, 1996].) Indirectly,
these normative arguments reinforce the argument of this study. Whereas Schauer invites courts
to avoid disrespect for the systemwhen particularly strong arguments exist for ignoring the rules,
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the set of pedigreed norms, suggesting that judges are using nonlegal standards
whenever they rely on moral or other principles to justify departure from the
pedigreed norms, the argument developed here is that we have already included
as a conceptual matter certain minimum moral standards within the pedigreed
core, along with the more easily determinable social sources.

Schauer’s case for presumptive positivism has considerable force when pre-
sented as an evidentiary argument: In most cases, a social facts test for law
probably is reliable and conclusive on the question of legal validity because in
most cases the pedigreed norm probably cannot be said to be too unjust to be
called law. But to say that such identifications of law remain only presumptive
is to say that, as a conceptual matter, the pedigreed norm must always in theory
be subject to rebuttal as a ground for justifying a legal decision. That this the-
oretical rebuttal of the presumption may not happen often is irrelevant to the
conceptual issue. To the contrary, just the opposite is the case. Natural law is
the only legal theory that can presumptively accommodate the view of law as a
normative system. The alternative is to return to Austin’s coercive model and
the coherence problems that result when law presents itself as no different from
the gunman writ large.26

this study argues that when the rules reach a level of gross injustice (undermining the claim of
justice), then the concept of law itself requires ignoring the rules. Schauer wants to let in many
Dworkinian principles as extralegal sources of decision in cases like Henningsen. My claim is
that in Nuremberg-like cases of gross injustice, our concept of law already embraces enough of
a commitment to morality to make moral principles in the extreme case legally determinative.

26 Schauer suggests that whether one calls the moral principles used to invalidate otherwise legal
action law or not threatens to become a terminological dispute. See playing by the rules, 205.
(For a similar suggestion, see Richard A. Posner, The Problems of Jurisprudence [Cambridge:
Harvard Univ. Press, 1990], 238–9.) As regards that dispute, Schauer argues that there is little
to be gained by adding moral tests to the criteria of legal validity, because those tests must in
the end be applied to some preevaluative facts (the “pedigreed facts” that count as law under
the positivist’s test). We “would only replicate positivism at a different remove, thus providing
essentially no advantages.” Frederick Schauer, “Positivism as Pariah,” in The Autonomy of Law,
ed. Robert George (Oxford: Clarendon Press, 1996), 31, 42. The response to this argument is the
same as that given in the text. Schauer’s argument that whether or not we call these preevaluative
facts law before applying moral tests doesn’t entail practical consequences may be true in the
wide range of cases. But, once again, the willingness of the international community to proceed
against those guilty of genocide or other crimes against humanity without recognizing excuses
based on domestic law is indirect evidence for the claim made here about what we mean by
law, as well as for some limited practical consequence of maintaining this much of a connection
between law and morality (it may have some deterrent effect on cruel state actors or dictators
who might otherwise think they could rely on the defense that their actions were consistent with
domestic law). In any event, the claim in the text is based on a conceptual argument, not an
argument about practical consequences. We cannot make the “preanalytic” facts independent
of all moral evaluation and still consistently make the other claims about law that we do (the
right to enforce, etc.). It is consistency and coherence, not practical consequences, that support
the argument for classical natural law. See Philip Soper, “Choosing a Legal Theory on Moral
Grounds,” Social Phil. & Policy 4 (1986): 32, 48 (“The question for legal theory is not whether
it would be a good or a bad thing for [the claimed connection between law and morality] to be
accepted as true, but whether it is true”).
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THE ETHICS OF DEFERENCE
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The Puzzle of Promise

Introduction

Thus far, I have argued that law does not claim that subjects have reasons to
defer to its judgments. But a central question for political theory has always
been whether subjects do in fact have such reasons – a question typically posed
by asking whether there is a prima facie obligation to obey the law. In Part II,
I defend an affirmative answer to the question but do so indirectly. Instead
of beginning with the question of political obligation, the next two chapters
examine in turn two standard paradigms of obligation – promises and fair play –
in order to show how these paradigms are themselves better understood when
re-presented as examples of deference. The analysis of these two chapters will
then be extended to the question of political obligation.

Two reasons justify startingwith the problem of promissory obligation. First,
political theory often assumes that political obligation could be established if
only one could demonstrate actual or implied consent to the state. Most consent
theorists, accordingly, focus on the kinds of actions that can plausibly be said to
show consent. In this chapter, I argue that the implicit priority thus accorded
to consent or promise is unwarranted because the difficulties of explaining
why and how promises obligate are almost exact analogues of the difficulties
that attend attempts to defend political obligation.1 Two consequences, one
negative and one positive, result. The negative consequence is that even where
consent to the state can be found, the problem of political obligation is not
so much solved as shifted to other grounds. The positive consequence is that
by shifting the focus to the basis for promissory obligation, one may actually
discover a better justification for political obligation than one finds in standard
arguments.

1 For a similar comparison of promissory and political obligation that also emphasizes the structural
similarity of these concepts, see Hanna Pitkin, “Obligation and Consent,” in Philosophy, Politics,
and Society, 4th ser., eds. P. Laslett, W. Runciman, and Q. Skinner (Oxford: Blackwell, 1972),
45, 73–80.
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A second reason for starting with promissory obligation is that it is a partic-
ularly good vehicle for illustrating how the ethics of deference contrasts with
standard ethical theories. In the preface to this study, I suggested that a change
in focus from the language of “obligation to obey” to “reasons to defer” does not
essentially change the problem of political obligation and may actually avoid
misleading inferences. The same is true of promissory obligation. We are not
used to thinking about the question of how much and why promises obligate in
terms of whether the promisor has reasons to defer to the promisee. Standard
explanations of the basis for and extent of promissory obligation fall into two
basic categories, reflecting the general distinction between consequentialist and
deontological approaches to ethics. I argue in this chapter that these two standard
explanations have created a puzzle that can best be understood, and arguably
solved, by the ethics of deference. The puzzle is that neither consequentialist
nor deontological explanations for the force of promise capture convincingly
the dimensions of the practice. Consequentialist accounts focus on the harms
caused by the breach of a promise – primarily the impact of the breach on (1)
the promissee’s reliance interests; (2) the expectations of the promissee; and (3)
the prospects for future promissory transactions. For many people, this account
falls short of capturing our intuitions about promissory obligations: Even if one
assumes that the advantages of breaking a promise in a particular case outweigh
all relevant harms, many people share the intuition that promises must still be
kept. Deontologists begin with this intuition and attempt to account for it. But
the accounts often have the air of a tautology: Promises must be kept, regard-
less of consequences, because that’swhat a promise requires. The deontologist’s
account suffers from not being able to give plausible reasons to explain why
promises should have such seemingly absolute force. In short, consequentialist
accounts have the advantage of employing a very plausible “instrumentalist”
conception of reasons for actions, but those reasons cannot account for the
intuition that promissory obligations persist even when breaking the promise
would have the best consequences. Deontological accounts try to account for
this intuition, but lack a convincing conception of the kinds of reasons that could
justify keeping a promise when all instrumental reasons point toward breach.2

One possible reaction to this state of affairs, of course,would be to give up the
intuition about the absolute force of promises and accept the consequentialist

2 It may be of interest to note that some theorists seem sympathetic to the deontological explanation
of promises while remaining consequentialists when it comes to explaining the obligation of law.
This combination of views appears, for example, to be implicit in some of thework of Joseph Raz.
Compare Raz, “Promises andObligations,” inLaw,Morality and Society, eds. P.M. S. Hacker and
J. Raz (Oxford: Clarendon Press, 1977), 210, 226–8 (expressing sympathy for the possibility of
justifying promissory obligation as a form of categorical obligation), with Raz, “The Obligation
to Obey: Revision and Tradition,”Notre Dame J. L. & Pub. Policy 1 (1984): 139, reprinted in The
Duty toObey the Law, ed.W. Edmundson (Oxford: Rowman&Littlefield, 1999), 159 (suggesting
that noninstrumental arguments for the duty to obey law fail, though they may justify a voluntary
choice to respect the state through obedience).
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account. This chapter opts for a different reaction. In the pages that follow,
I show how the ethics of deference functions as an intermediate step in the
debate between these two more general ethical theories. By explaining why
one might have reasons to defer to the views of the promisee, we can explain,
without the deontologist’s air of tautology, the intuition that more is involved
in deciding whether to keep a promise than comparing the harms and benefits
that result from breach.

The chapter proceeds in two parts. The first part, which is primarily con-
ceptual or descriptive, explores the structural similarities between promises and
laws. Just as I asked in Chapter 2 what it wouldmean to have practical authority,
here I shall ask what it would mean to have promissory authority. The second
part offers a substantive justification of promissory obligation, explaining how
the obligation to keep a promise can be explained, at least in part, in terms of
the ethics of deference.

Promises and Laws: Structural Similarities

Promisors as Legislators

Assume that Henry and Jane own adjacent cabins on a small island. Both are
also members of the three-person Resort Association, a governing body for
the island that has power under state law to enact local ordinances by majority
vote. Last spring, Henry and Jane voted in favor of a proposal to require owners
to remove snow and ice during the winter months from the pathways that
border their property. Because many owners are not in residence in the winter,
and because the Resort Association lacks enforcement personnel, the proposal
included a provision assessing homeowners a fee that would be returned to
those who complied with the ordinance, but that would otherwise be used to
pay for snow removal. Six months later, as winter approaches, the fate of this
ordinance is uncertain. The number of owners living on the island has dwindled
to the point where the state has decided to strip the Resort Association of its
legislative powers, effective at the beginning of the new calendar year; it is not
clear whether the existing snow-removal ordinance can be enforced after that
date. Henry and Jane discuss the situation and decide that the potential demise
of the ordinance will make no difference to them: They both still think the
ordinance is a good idea, and, accordingly, both agree that they will continue to
share the expense of snow removal from the pathway that runs between their
cabins in the new year. How do the rights and duties of Henry and Jane differ
under the ordinance they passed in the spring compared to the promises they
made in the fall?

The suggestion that promises are analogous to laws is hardly new. Standard
contracts textbooks invite one to think of promises as the creation of a norm
by a “two-person legislature” that will govern the conduct of the parties to the
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contract3 Indeed, determining whether there is “mutual assent” to a contract
is much like deciding whether a bill has become a law: Have both parties
to the contract “voted” for the same proposal within the time allowed? The
hypothetical ordinance agreed to by both Henry and Jane is meant to underscore
this similarity between the norms created by law and by promise: In both
cases, precisely the same standard of conduct has been agreed to, first in the
understanding that the norm will become law, then in the understanding that a
promise is being made. To see how the normative situation that results in both
cases is similar, we should first consider some of the possible differences.

The Relevance of Voluntariness

No argument about the essential similarity of promise and law is likely to be
convincing without some explanation for the fact that people think there is a
difference. The most apparent difference is that the conflict with another person
that results when I make a promise that I now don’t want to keep stems from
choices I made earlier; I freely promised and now don’t want to perform. It
might be thought that our hypothetical snow removal ordinance obscures this
difference because both Henry and Jane voluntarily agreed to (voted for) the
ordinance. Thus it may seem that their situation more closely resembles that of
parties to a promise because they chose and presumably approve of the norm
they have created. In contrast, the typical confrontation with law is involuntary:
Many citizens neither consent to the government nor have anything to say about
the content of the laws they confront. This difference in the history leading up to
the clash of interests does make a difference, but not, I shall suggest, in the way
that promises and laws operate to create obligations. The difference represents
at most a contingent feature of promises rather than an essential difference
between promises and laws.

unjust laws and unjust promises. To see how voluntariness is less
critical than is commonly thought, consider first the sense in which both the
ordinance and the promise do not represent expressions of consent. Henry and
Jane, though they both agreed to the ordinance, did not necessarily agree to obey
the law. Certainly there is no express consent to comply, even though there is
apparent agreement about the content of the law. But is there even implicit
consent? Political theorists who find implicit consent in such acts as voting or
even continuing to reside in the country may think it is obvious that Henry and
Jane implicitly consent to obey the law they have enacted. But that conclusion

3 See, e.g., L. Fuller and M. Eisenberg, Basic Contract Law, 6th ed. (St. Paul, MN: West, 1996),
90 (“parties to a contract exercise a kind of legislative function . . . [t]heir agreement stands as
a kind of private statute regulating their affairs”). See also id., 349 (comparing the problem of
determining the intent of parties to a contract to the problem of determining legislative intent
when interpreting a statute).
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is not logically required, and in fact, our earlier discussion helps show that even
legislators voting for a law are not necessarily implicitly consenting to obey
the law. We saw in Chapter 3 that legislators make no essential claim that those
subject to law have content-independent reasons to obey. The same holds for
the legislators themselves. Inferences of tacit consent are justified only where
the facts support the interpretation that a promise is made through conduct, if
not through express language. Thus arguments from tacit consent can always
be rebutted by expressly denying that one is consenting. Imagine, for example,
that Henry and Jane, while discussing the ordinance, also raise the question of
political theory considered in this study. Henry and Janewonder whether people
in general have content-independent reasons to obey the law just because it is the
law. After a brief discussion that reveals what a complicated issue this is, both
Henry and Jane proceed to the business at hand and pass the snow-removal
ordinance. Both explicitly announce in doing so that they are still uncertain
about the question of whether there are content-independent reasons to obey
the law. Both also expressly deny that they are agreeing to obey the law for
such content-independent reasons: After all, since they think the content of the
ordinance is justified, they have no need to consider whether they also have an
obligation to obey just because it is the law. Thus, if Jane changes her mind
and decides that the ordinance is a bad idea, arguments to explain why she
should nevertheless comply with the law must be drawn from considerations
outside of consent theory. The same is true for the promise. When Henry and
Jane exchange promises, they do not promise to keep their promises: Whatever
explanation underlies the duty to keep promises must also, to avoid circularity,
be drawn from considerations apart from the promise itself.

But agreement to the content of the law does make a difference, and it is
a difference that helps explain why promises often appear to create problems
different from those created by laws. Political obligation becomes problematic
when laws towhich one did not consent appear to be unjust or unwise.When one
believes that the content of the law is correct, the question of whether one has an
independent duty to obey is less likely to arise: The reasons to comply presum-
ably are the same as those that led one to endorse the law in the first place. It is for
this reason that promissory obligation appears to raise questions distinct from
those raised by political obligation. In the typical case of promise, the promisor
does not think the act hepromises to do is immoral becausehehas the choice over
content that is typically denied the citizen in a state. (Even democracies don’t
pretend that the content of law is actually selected by citizens, though we do
sometimes think of legislators as agents acting for the citizen as principal.) Thus
it is rare that promises will lead to obligations that diverge from the promisor’s
own estimate of what he thinks he ought to do. It is easy to see, however, that
this is not a necessary distinction between promises and laws. At least two sit-
uations can be imagined where divergence can occur between what one ought
to do and what is required by the norms created by both promise and law.
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promises known to be unjust. Consider first the case of promises that
are known or believed from the start to be unjust. Most philosophers conclude
that one cannot misuse promise in this way to create even a weak prima facie
obligation to do wrong just because one promised to do wrong.4 So if Jane be-
lieves from the outset that it is wrong to remove snow and ice from the pathways
(because, for example, the salt that is necessary for ice removal damages the en-
vironment and harms others), her promise to Henry cannot trump her obligation
to leave the path uncleared. This does not mean that the promise in such a case
is meaningless. It is not a contradiction for Jane to say, “I promise to remove
the ice, even though I believe it is morally wrong to do so.”5 Presumably such
a promise indicates that some kind of commitment has been made – just not a
moral commitment. In the same way that one can physically bind oneself (say,
to a mast) even though one ought not to, so, we might say, one can also bind
oneself to another person through a promise that creates a nonmoral obligation.
In what sense would Jane be bound (nonmorally) by such a promise? For the
answer to that question, consider the parallel case of law.

The parallel with legal obligation is striking. Assume that Jane and Henry
vote for the snow-removal ordinance even though they believe it is wrong to
require snow removal. They vote for the ordinance, for example, only because
they own the snow removal company that is likely to profit from the fees assessed
for snow removal, and they defend the ordinance as law on only those grounds.
Assume also that no claim about a right to enforce such a law, enacted for these
self-interested reasons, is advanced. In this case, the implicit claim to justice that
we said distinguishes legal from coercive systems is missing.6 Those subject
to the ordinance may not be able to prevent enforcement or avoid sanctions,
but if the Resort Association no longer makes any moral claim about the right
to impose sanctions, legal obligation here simply means being obliged. The

4 See Jan Narveson, “Promising, Expecting, and Utility,” Can. J. Phil. 1 (1971): 207, 211 (“we
regard promises to do what is wrong as simply invalid from the start”). David Lyons relies on
a similar point to deny that judges could have a duty to apply immoral laws simply because
they promised when they took office to apply the law. See Lyons, “Justification and Judicial
Responsibility,” Cal. L. Rev. 72 (1984): 178.

5 For an example of this argument, see Pall Ardal, “And That’s a Promise,” Phil. Quarterly 18
(1968): 225, 230. Ardal’s example is of a girl who promises her boyfriend that she will sneak
out and meet him after her parents have gone to bed, even though she believes she ought not
to do so. Ardal, unlike Narveson, suggests that by making the promise she may actually have a
moral duty to keep the promise that conflicts with her duty to obey her parents. It seems more
plausible, however, to think that if she has created any sort of obligation through her promise, it
is a nonmoral commitment.

6 I do not mean to suggest that the claimed “right to enforce” that distinguishes legal from coercive
systems cannot arise if laws are justified solely because they serve the interests of particular
groups. If a state sincerely advances theHobbesian-like claim that it is entitled to enforcewhatever
laws are enacted (see the discussion in Chapter 3, 63–4), or if it justifies laws as involving trade-
offs between the interests of competing political groups, it will still be making the minimal claim
necessary to count as a legal system. The example in the text assumes no claim of a moral right
to enforce is made.
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result is the same failure to correspond to our normal concept of law that we
explored in the previous chapter. In this case, it is easy to see what a nonmoral
sense of legal obligation might mean because there is an enforcement apparatus
that conveys the sense of being obliged. In the case of promise, the absence of
such an apparatus makes it harder to see what could be meant by a nonmoral
promissory obligation.By analogy to the legal case, however, an explanation can
be constructed. If Jane promisesHenry to remove the ice and gives him a deposit
as security (whichHenrymay demand, particularly because he knows she thinks
it is wrong to make this promise and thus she is more likely to change her
mind), the analogy with the ordinance is maintained. Henry now has the power
to enforce the promise, even though he may have no moral right to do so and
even though it was wrong for Jane to make this promise in the first place. Thus
we have an example of a promise that may be said to be nonmorally binding.7

promises that subsequently become unjust. I said earlier that ques-
tions about the duty to obey the law are typically raised when the law’s prescrip-
tions deviate fromwhat one believes correct action requires. This deviationmay
seem less likely to arise in the case of promisors for the same reason it is less
likely to occur in the case of our hypothetical snow-removal ordinance: The act
promised presumably already reflects the promisor’s views about what consti-
tutes correct action. But of course, one can be wrong and change one’s mind
about themorality of the promised act.Or new facts canmake a promised act that
was originally morally neutral now morally suspect: The classic example is the
promise to return a weapon to someone who, the promisor now thinks, plans to
use it to commit suicide in a temporary state of depression. But these possibil-
ities for discovering a mistake can also occur in the case of the snow-removal
ordinance. After voting for the ordinance, Jane may come to believe that the
ordinance is seriously mistaken or unprincipled. She believes, for example, as
we imagined before, that snow removal unjustifiably harms the environment or,
perhaps, that the government has no business interfering with private landown-
ers’ decisions about what to do about the snow. In like manner, after promising
Henry in the fall to remove the snow, Jane may have a similar conversion and
now believe that snow removal is a grave mistake. In both cases, she faces
the question of whether she has an obligation to obey the law or to keep her
promise.

These reflections show that promises and laws can both lead to similar prob-
lems of explaining how it can be right to take an action that would otherwise

7 For an alternative account of promissory obligation as a nonmoral obligation, see R. Sartorius,
Individual Conduct and Social Norms (Encino, Calif.: Dickenson, 1975), ch. 5. Sartorius’s expla-
nation, which applies to all promises, not just those thought to be immoral from the start, uses the
nonmoral sense of obligation to explain how an act-utilitarian can acknowledge obligations based
on past actions (the promise), consistent with a theory that considers only future consequences
in deciding what one ought to do.
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be wrong apart from the law or the promise. In both cases, the conflict comes
about despite an initial belief that the action is correct; indeed, there would be
little need to worry about promissory obligation if promisors never changed
their minds. So the fact that most citizens don’t have the chance to determine
the content of laws they think unjust does not essentially distinguish them from
promisors who have changed their minds about the wisdom of their promised
acts. It should not surprise us, then, that the arguments one encounters in at-
tempting to justify promissory obligation will turn out to resemble arguments
about how to justify law’s authority. We shall compare the structure of these
arguments after first considering a second respect in which voluntariness might
be thought to distinguish promises from laws.

entering voluntarily into the promissory state. So far, we have
been considering voluntariness as if its relevance lies mainly in the choice it
gives the promisor over the content of the promised act. But those who think
that the obligation to keep a promise is on sounder theoretical ground than the
obligation to obey the law usually insist that voluntariness is critical for another
reason: It is not simply that one has control over content; one also has control
over whether to get into the situation in the first place. Law doesn’t give many
people direct control over content, but neither does it give them control over
which government they shall have or whether they shall live in any state. That
difference, it might be thought, is what the consent tradition in political theory
was all about, and that is why promise seems to start off in a better position
than law.

This intuition about the difference that voluntary entry into the situation
makes is important and, in one sense, is an intuition that also underlies the
argument of this chapter. But it is a difference not in the general theory that
explains the obligations of promise or law, but only in the factors that justify
applying the general theory to each case. The voluntary decision to make the
promise in the first place helps explain why the promisee now has a right
to deference in a way he or she otherwise would not have. In the case of
law, the justification for deferring to the state depends on recognizing that the
state is necessary: Except for anarchists, political theorists mostly agree that
the enterprise of subjecting conduct to the governance of rules is the only
alternative to the much worse situation described in state-of-nature theories.
By “necessary” here I do not mean that it is logically impossible to imagine
living without a state or that statesmust exist in some modally necessary sense.
“Necessary” here means only what “hypothetical consent” theories usually aim
to demonstrate: namely, that the point of having a state is so well grounded
in general human interests that any rational person presumably would agree to
its establishment. It is the rationality of the enterprise, and the implications of
conceding this point about the value and functions of the state, that underlie
arguments for political obligation, not actual consent. And the same is true
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for promise. The fact that one has voluntarily made a promise shows only
that in that particular case, the commitment entailed by the promise appeared
more desirable than the alternative. The explanation for why that commitment
is binding must depend on explaining the point of the practice of promising
and the implications of recognizing that point. It does not depend on consent,
which, presumably, is withdrawn when the promisor changes his or her mind
and wants to know why he or she is obligated to keep the promise. In short,
there is no essential difference here between the promisor and the ordinary legal
subject. Both confront norms that prescribe conduct they do not now believe
to be justified. Whether they once believed the norms were correct and have
since changed their minds or whether they never had a chance to express their
views is not an essential difference. One does not need, of course, to make
any particular promise in the same way that one needs to live in a state –
and it is in that respect that voluntariness makes a difference in the case of
promise. Choosing to make a promise is like choosing to enter and become a
citizen of a particular state. The choice evidences actual acknowledgment of
the value of this particular promise, whereas most citizens can only be charged
with hypothetical acknowledgment of the value of the state. But as long as the
argument for both political and promissory obligation, as I shall argue later
in this chapter, stems from the values implicit in the practice – the point of
having a legal system and the point of having the institution of promise –
the manner in which one comes to acknowledge the value of the practice is
irrelevant.

This point, about the tangential nature of voluntariness in explaining promis-
sory obligation, can be made in another way by considering what one might
conclude about those who actually do disagree about the value of the state or
the value of promises. Political anarchists cannot escape the state even if they
would prefer to do so. “Promissory anarchists,” on the other hand, who do not
think any promises are desirable, can avoid entering the promissory state by
simply refusing to make promises. Promises for such people would be replaced
by statements of future intent, qualified as such, and clearly assigning the risk
of change of mind to those who rely on the statement. Thus people can opt
out of promising in a way that they cannot opt out of the state. That is why
the justification for letting the state impose its will must be stronger – a case
of being necessary, not just desirable. Promising is desirable but not neces-
sary. That is why I can’t be forced into mutually beneficial exchanges without
my consent. Voluntary choice is required in order to give the promisee the as-
cendancy over my will that he or she claims. Voluntariness, in short, is a less
stringent condition than necessity. In fact, there are few enterprises apart from
the state (families come to mind) in which one could justify deference on the
ground that those subject to the enterprise must implicitly acknowledge that the
enterprise is necessary in order to achieve certain basic values in the same way
that actual consent evidences the value of a particular promise.
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Voluntariness is the only way to show that a particular promise has (or had)
value to the promisor; consent to the state, on the other hand, is in a sense
superfluous: One can already show that any person would consent to (admit
the value of) the state rather than live in the alternative state of nature. It is
possible, of course, that voluntary consent to a particular state will add to the
reasons for political obligation – by demonstrating the special value of this
state over states in general. In this respect, we need not deny that consent can
have some impact on arguments for political obligation (just as Hume should
have conceded that promises can affect arguments for political obligation, even
if the ultimate explanation for why they do so is the more basic utilitarian
explanation that underlies both kinds of duty8). But this concession still results
in assigning consent theory to a tangential, supplementing role, reinforcing
obligations to particular states, rather than the central role it has typically been
assigned in grounding political obligation in general.

Voluntariness, then, as an explanation of the foundation of promissory obli-
gation, plays a role parallel to that of necessity in a general theory that seeks to
explain why and when some persons have power to require greater deference
to their views than they normally would.9 But it is difficult to be more precise
about the relative strength of these two ideas (voluntariness and necessity) in
conferring such privileged status on others without talking substantively about
why promises bind. Before moving to that issue, I first consider other respects
in which arguments about promises and laws share similar structural features.

Promissory Obligation and Practical Authority

The preceding discussion, comparing promises to laws, reveals one feature
that both promises and laws share that is seldom discussed in the literature.
One standard set of arguments about the duty to keep a promise, as mentioned
earlier, focuses on the harm that the promisor causes if the promise is not
kept. The rights of the promisee under this view are derived primarily from
the promisor’s duty not to cause harm by breaking a promise. By re-presenting
promise as a normcreated by a two-person legislature,we can recast the problem
of explaining the promisor’s duty as a problem of explaining why the promisor
should accept the norm he or she has created as authoritative. Legal systems,
we said, do not claim authority, but they do expect voluntary compliance. So,
too, with promises. The conflict that requires me to explain why I do no wrong

8 This point is elegantly made by Leslie Green in his analysis of Hume’s argument. See Green,
The Authority of the State (Oxford: Clarendon Press, 1990), 180.

9 The argument developed here concerning the subject’s recognition that the state is necessary
should not be confused with arguments that base the obligation to obey on the state’s need for
subject compliance. See Tony Honoré, “Must We Obey? Necessity as a Ground of Obligation,”
Va. L. Rev. 67 (1981): 39. For criticisms of the latter argument see Kent Greenawalt, Conflicts of
Law and Morality (Oxford: Clarendon Press, 1987), 168–70.
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if I break my promise would not arise if my promisee, having no objection to
my changing my mind, releases me. So too with law: If no one cares about
my apparent legal transgression (such as the neighbor who doesn’t mind if I
commit a technical trespass by taking a shortcut through his yard10), then I
commit neither a legal nor a moral wrong. Thus the question of the obligation
of both promise and law always assumes a dispute: The will of one person, or
group of persons, is opposed to mine, and the question is what theory might
support deference to the wishes of the other, even if the action expected would
otherwise bewrong. Earlier we askedwhat it wouldmean to claim that someone
has or is a practical authority. Similarly, we may now ask what it would mean
to claim that a promise is binding – how similar are the conceptual features that
characterize promises and practical authorities?

preemption. In Chapter 2, I suggested that to acknowledge practical author-
ity is to acknowledge reasons to defer to another’s views even if those views are
wrong. The major dispute in the literature over this issue concerned the degree
of deference (or preemption) required: Is complete deference required, or is it
sufficient that someweight be given the authority’s views? Similar observations
and questions arise in the case of promises. To say that a promise binds is to
say, in part, that one’s ordinary calculations about what best serves one’s own
interests must be deferred to some extent to the promisee’s interest. Disagree-
ment about the degree of deference required reflects, in part, disagreement about
why and how much promises bind. Deontological and rule utilitarian accounts
of promise often insist that deference in favor of the promisee is absolute, or
nearly so.11 Utilitarians respond that, although the interests of the promisee
do have a special claim,12 the degree of deference required is consistent with
weighing the additional reliance and/or expectation interests of the promisee
against one’s own interests, and then acting in whatever manner will produce
the best consequences.

content independence. The reasons for deferring to practical authority,
we have seen, are distinct from the reasons that normally bear on the action in
question. To be an authority is to provide new reasons, independent of content,
for deference to the authority. Indeed, it is these reasons that resolve the air of
paradox in suggesting that it is sometimes right to do the wrong thing. What
we are really saying is that the new reasons supplied by the authority outweigh
the reasons that normally counsel against the action in question. Debates about

10 See Kent Greenawalt, “Comment, the Obligation to Obey the Law,” in Issues in Contemporary
Legal Philosophy, ed. R. Gavison (Oxford: Oxford Univ. Press, 1987), 157 (even if one concedes
that the trespass law is just, there may be no moral duty to avoid walking across someone’s land
when one will not be seen and will not cause damage).

11 See, e.g., John Rawls, “Two Concepts of Rules,” Phil. Rev. 64 (1955): 17.
12 See Ardal, “And That’s a Promise,” 235.
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practical authority in the case of law center on whether any such new reasons
actually exist. The restrictive account of authority, which requires that authority
be justified in essentially the samemanner as theoretical authority, has difficulty
explaining how legal authority can make a difference in the sense of providing
new reasons for action, as opposed to simply serving as a salient point that
facilitates coordination. One stops for red lights not because the law gives one
new content-independent reasons to do so, but because the law’s presence alters
the balance of existing reasons.13

This debate finds a perfect reflection in arguments about promises. It is often
suggested that promises bind because they provide content-independent reasons
for action. But this claim is subject to the same doubts raised in connection with
practical authority. In particular, one needs to distinguish two kinds of reasons
for acting that might be generated by promises and laws: (1) those that arise
only because of the promise or law but are nevertheless context-dependent and
(2) those that are truly content-independent.

To illustrate, consider again our snow-removal example. Suppose that the
action in question is whether Jane should remove the snow from the path that
borders her property and Henry’s. The reasons bearing on whether she should
do so will include prudential ones (her own convenience and safety), as well
as possibly moral ones (the property rights of her neighbors or the risks she
imposes on any passerby who must use the path), balanced against the expense
of snow removal and other possible harms (e.g., environmental damage). Now
add the assumption that Jane has promised Henry to shovel the path or the
assumption that an ordinance requires her to do so. Jane now has additional
reasons bearing on the decision about snow removal that are distinct from the
ones already mentioned: reasons that can be used to explain how promises
and laws can create new reasons for action that are not, however, necessarily
content-independent. In the case of promise, Janemayhave created expectations
in Henry that will now be disappointed or Henrymay have relied on her promise
(by planning a party, for example, on the assumption that his guests will not risk
a slippery walk). In the case of law, Jane may now suppose that the sanction
will induce other homeowners to clear their walks, which may affect her own
willingness to do so; or she may worry about the effect of her example on others
if she flouts the law; and so on. Note that these are the ordinary consequentialist
kinds of explanations about the differences that promises and laws often make.
These new reasons, however, are not content-independent reasons. They are,
instead, what might be considered context-dependent reasons: They alter the
balance of reasons that bear on the content of the act by placing the act in awider
context that requires recognizing newpotential consequences. Indeed, one could
probably collapse all content-independent reasons into reasons bearing directly
on content by a suitable redescription of the act in question. The act in question

13 See Chapter 2, 40–1 and footnote 14.
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is no longer simply “shoveling the walk.” Rather, the act is “shoveling the walk
after having promisedmy neighbor to do so” or “shoveling thewalk after having
been legally required to do so.”

As is clear from these examples, any good utilitarian can readily admit and
take account of the difference that context makes in explaining why a promise
or a law affects the reasons that must be considered in deciding what ought to be
done. Indeed, it seems almost to be a defining feature of the utilitarian account
(some would view it as a virtuous feature) that a utilitarian never needs to go
beyond such context-dependent reasons in order to explain the difference that
promises and laws make.

One way to explain the distinction between context-dependent and content-
independent reasons in the case of promises is to recall the debate about re-
strictive and expansive concepts of authority. If we ask how Jane’s promise,
re-presented as a norm created by her and Henry, can have authority over her,
we will receive different answers from these two accounts of authority. The
restrictive account requires that the justification show that keeping the promise
is the best way to realize Jane’s own interests. This account easily accommo-
dates the utilitarian focus on context-dependent reasons. All of the additional
consequences that attach to and arise out of the context created by a promise
become reasons for achieving Jane’s own ends – ends that include her own
desire to foster trust and reliability in the future, as well as to avoid causing dis-
appointment now. This is the “service” conception of promise. The alternative
conception, the “leader” conception of authority, points to a different answer.
The leader conception invites one to see a promise as a delegation of authority to
the promisee to lead in the sense of allowing the promisee’s own opinion about
whether the promise should be kept to dominate the promisor’s. To distinguish
the two conceptions, we have to imagine that Jane has carefully evaluated all
of the reasons that arise from the context of promise and has correctly con-
cluded that, in this case, breaking the promise is the correct course of action.
The leader conception invites us to explain why one might, even in this case,
have reasons to defer to the contrary judgment of the promisee that the promise
should be kept.

Thus far, the conclusion we have reached is a limited one. We have not
yet shown that the reasons for keeping promises and obeying laws must in-
clude content-independent as well as context-dependent reasons. Indeed, since
the major thesis in this part of the chapter is simply that promises and laws
are essentially alike, it is enough at this point to note only that whichever view
one takes, it leads to similar conclusions about the obligations created by both
promise and law. Thus the utilitarian who thinks there can only be, at most,
context-dependent reasons for keeping promises and obeying law will often
conclude that there is no obligation to keep a promise or obey law because, even
after taking context into account, utility ismaximizedbybreachor disobedience.
One who accepts the content-independent view of promise and law, on the other
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hand, and the expansive concept of authority on which it is based presumably
endorses something like the view suggested in the previous chapter: There are
intrinsic reasons for deferring to the views of others, legislatures in the case of
law, promisees in the case of promise, that cannot be captured by an account
that recognizes only context-dependent (instrumental) reasons.

Promissory Obligation – A Substantive Theory

The Puzzles of Promise

Although the remainder of this chapter continues the general exploration of the
similarity between promise and law, it is no longer easy to do so without talking
directly about the substantive issues involved in explaining why and to what
extent promises obligate. Accordingly, I review here three standard puzzles
about promises that dominate the literature. Two of these seem to me rather
minor puzzles that are fairly easily resolved. My only excuse for retreading
what is by now well-traveled ground is that the review of these two puzzles
provides background for the third puzzle – one that is not so easily resolved.
The third puzzle lies at the heart of moral theory and often serves as a dividing
line between utilitarians and Kantians. I call it “the” puzzle of promise. It is
this puzzle that I am primarily interested in and that I think can be illuminated
by the comparison with political obligation.

The three puzzles are these. The first is whether promissory obligation de-
pends on a preexisting convention or societal rule about the effect that promises
shall have. The second puzzle is primarily about meaning: What does it mean
to promise and how is a promise different from, say, a statement of intent? The
third puzzle, connected to the second, concerns the explanation for why – and
to what extent – a promise obligates. This explanation partly depends on one’s
conclusion about what it means to promise. Or one could put it the other way
around: Different explanations of the force and grounds for promissory obli-
gation will result in different claims about what it means to promise (which is
why some utilitarian accounts of the force of promise often end by suggesting
that promises are in effect nothing more than statements of intent).

Promises and Conventions

The first puzzle can be stated in various ways. One variation of the puzzle
suggests that there is a logical impasse involved in explaining why promises
obligate.14 If the obligation of promise results from the promisee’s reliance

14 For a discussion of this argument, see P. S. Atiyah, Promises, Morals, and Law (Oxford:
Clarendon Press, 1981), 63. Atiyah includes Prichard, Warnock, Robins, and Hodgson among
the “many writers who have made this point.” Id., note 43.
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on the promise, why is such reliance justified? Doesn’t the recognition of the
promisee’s right to rely on the promise presuppose a societal rule or conven-
tion that recognizes such reliance as legitimate? If so, if the force of promise
depends on a convention or societal rule that declares that reliance on promises
is justified, why is one justified in relying on the convention? Doesn’t the exis-
tence of the convention itself also rest ultimately on the acceptance of rules –
a kind of consent – so that relying on the convention to justify relying on the
promise is ultimately circular.

This story will remind some of the puzzles common law courts encoun-
tered in developing the theory of promissory estoppel – the right recognized in
contract law to recover for breach of a gratuitous promise where the promise
results in detrimental reliance by the promisee. Since donative promises prior
to the development of promissory estoppel were not enforced, why was the
reliance of the promisee on such a promise justified? Couldn’t the promisee be
presumed to know the law and to know that only promises supported by con-
sideration would be enforced? If so, any change of position in reliance on the
donative promise ought to be at the promisee’s own risk. The implicit answer
the courts reached is indirectly a confirmation of the answer that now appears
widely accepted in the philosophical literature as a solution to the parallel
question of whether promises depend on preexisting conventions: The force of
promise arises simply from what appears to be an entirely reasonable response
on the part of the promisee to themessage communicated. The promisee, having
been explicitly invited to rely on the promisor, does exactly that; he or she need
not know anything about conventions or rules or contract law in coming to the
conclusion that it is reasonable for him or her to do so. It is simply “linguistically
appropriate”15 for the promisee to do so.

It appears, then, that the appropriate communication of an invitation to rely,
coupled with general arguments about causation and responsibility for pre-
ventable, foreseeable harm, can explain how one becomes obligated to keep a
promise even in the absence of a societal convention about promise-keeping.
But can promissory obligation also survive in the face of a contrary convention?
It is easy to understand that the existence of a convention can help reinforce the
promissory obligation bymaking it evenmore likely that the promisee will rely.
Is the opposite also the case? If there is a convention that positively declares
reliance on a promise to be illegitimate – that is, the risk of change of mind is
on the promisee – does that prevent promises from creating obligations?

Imagine that we are in a society of risk-loving people who like to be able to
change their minds with impunity and who prefer the uncertainties that result
over the ability to tie down the futurewith enforceable promises. Imagine further

15 Narveson, “Promising, Expecting, and Utility,” 215. The point is also made, inter alia, by Neil
MacCormick, “Voluntary Obligations and Normative Powers,” Proc. Arist. Soc., Suppl. 46
(1972): 59, 63.
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that this society, as a means of trying to make good risk-loving citizens out
of cowards whose natural inclination might be to control uncertainty, passes
legislation declaring that anyone who relies on a promise does so at his or
her own risk: That is, a promisor may with impunity change his or her mind
(compare consumer protection statutes that provide for “cooling-off” periods,
in which buyers may change their minds with impunity). For that matter, if it
really was thought to be a serious character flaw to make promises, one could
even imagine the society declaring that any attempt to make a promise is a
crime, subject to fines or other penalties. (Compare antitrust law, which makes
criminal some kinds of promises in restraint of trade, and consider legislative
proposals – and existing laws in some states – that forbid surrogacy contracts.)

Now I think one has to concede that the law in the society I have imagined –
“All promises are illegal” – is an empirical possibility, however unlikely a
picture of human nature it suggests. Moreover, as we shall see in examining the
meaning of promise, this law in essence forbids the practice that we know as
promising. It declares that all promissory language shall henceforth be treated
as mere statements of intent, with the risk of change of mind on the addressee.
Is it true now that the obligation of promise could not arise? If promise does
not require a reinforcing convention, does it at least require that no inhibiting
convention exist?

A negative answer to this question follows from the same general argument
justmade about the irrelevance of a preexisting convention onpromises. Promis-
ing only takes two people who each know that the message communicated is
the honest intent to invite reliance in the relevant sense. Suppose you live in this
brave new society of “Free Mind Changers” but you think it is a silly policy –
for the very reasons that make promise a staple of most societies. You want to
be able to rely on the word of the person you do business with rather than incur
the expense of stockpiling goods, and so on. All you have to do is discover that
the person you are dealing with is equally able to see the advantage of promise
and begin to exchange “real” promises with that person. You may not be able to
use the normal language of promise.16 If promise has, in effect, been redefined
by this society, you may need some other way to signal that what you mean is
the old-fashioned kind of promise where you cannot freely change your mind,
so perhaps you cross and uncross your fingers, or raise your hand and swear,
or engage in some other ritual – like affixing a seal – to make clear your intent.

Thus, far from requiring a supporting convention, promises can arise and
thrive in the face of contrary conventions. In our imagined society, arguments

16 See Joseph Raz, “Voluntary Obligations and Normative Powers II,” Proc. Arist. Soc. Supp. 46
(1972): 96, 100. Raz shares MacCormick’s view that social convention is not necessary for
promissory obligation, but he notes that social convention may determine the acts (including
language) necessary to communicate a promise. Raz’s disagreement with MacCormick about
the meaning of promise (claiming that promises convey an intent to incur an obligation) will be
examined later.
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of estoppel will still arise when one’s “partner in crime” relies on one’s honest
communication of intent, making the promisor responsible for the harm caused
in breaking a real (but illegal) promise. The only doubt about this conclusion is
that if the society really does detest this practice and makes it a crime to engage
in it, you, as the promisor, will have committed an illegal act. You have not
promised to do something illegal, because the act you promised to do wasn’t
illegal: It is the fact that you made a promise at all that is the illegal act in this
society, so the issues that arise are rather different from promises known from
the start to involve unjust or illegal actions. The issues that arise are similar to
those presented when coconspirators in a crime nevertheless try to hold each
other to promises made (honor among thieves). My imagined society will give
no relief if the promise is broken, but that does not settle the question of whether
there is a moral obligation to keep one’s promise.17

I shall leave this issue in this state, noting that while there are still interest-
ing questions in explaining all the ways that conventions might interact with
promises to either reinforce them or inhibit them, at least the basic claim seems
correct: The obligation of promise does not depend on a preexisting rule or
convention, but only on the ability to communicate honestly with another and
to be aware of the likely consequences of that communication.

The Meaning of Promise

If promises do not depend on existing conventions, they do depend on being able
to communicate a message about one’s intent to perform a certain action. Char-
acterizing the message communicated – determining the meaning of promise –
is the second puzzle of promise, one not quite so easily handled as the first. The
increased difficulty in establishing themeaning of promise arises because, as in-
dicated previously, the meaning of promise often seems connected to the major
puzzle of the grounds for promissory obligation. In what follows, I attempt
to separate these two questions of meaning and grounds by simply listing a
range of possible “translations” of promissory language into somewhat cruder
elements. This list will be in order of increasing apparent commitment to do the
act in question. We have already considered one standard argument about what
a promise means, namely, that it is the communication of an intention to act in a
way that knowingly invites the promisee’s reliance. That translation is the third
one on the list of five that follows. It is preceded by two translations that are
weaker in terms of the commitment that is made and by two that appear to be

17 Suppose that two competitors enter a price-fixing agreement that is forbidden – the very act of
agreeing is forbidden – by the antitrust laws. Is there no moral duty between the coconspirators
based on the promise? In law, courts sometimes invoke the doctrine of in pari delicto to prevent
recovery under such contracts. But they do not always do so, which suggests that even a soci-
etal norm forbidding agreements could, without contradiction, recognize that some obligation
attaches to such agreements even though they are made in violation of the law.
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stronger commitments.18 To keep the discussion from becoming too abstract,
I shall use the same concrete example used by Neil MacCormick in a somewhat
different context.19 You have invited me to attend dinner next Tuesday night,
explaining that your nephew, who wishes to meet me, will also be asked. Here
are five possible responses with corresponding comments on what I take to be
the meaning that is communicated:

five degrees of commitment. (1) “At the moment I think I’ll be there,
but I don’t know how I’ll feel on Tuesday.”

No commitment has been given at all, only an expression of present inclina-
tion; no responsibility for failing to attend arises. It is unreasonable to view
my statement as affecting very much the probability that I will go (though,
no doubt, there is a greater chance of my going than if I had said I had no
present plans to attend at all). You should decide what to do just as you
would if I had said nothing

(2) “I intend to go (and youmay count on it), though I’m not making a promise.”
Again, no commitment has been made, and there is no responsibility for
failing to go. Now, however, it is reasonable to interpret my statement as
increasing the probability that I will go. Indeed, it would be unreasonable
not to view the probability as greater now than before the statement was
made. But all of this goes only to the rationality of your own decision about
what to do; the explicit disclaimer that I am not promising indicates that
you still take the risk that I might not show up and you have no legitimate
complaint if I don’t attend (though you may have a right to be warned in
time if I can easily do so).

(3) “I promise to attend (i.e., you may count on it, and I knowingly understand
that you may rely on it and that you know I am inviting you to so rely).”

This is MacCormick’s explanation of what a promise is, tying the obligation
that results to the negative utilitarian obligation not to cause preventable
harm. The obligation of promise becomes a species of estoppel.20

(4) “I promise to attend (i.e., youmay count on it, and I understand that youmay
both rely on my promise and develop expectations that will be disappointed if
I break my promise).”

This appears to have much the same force as (3), but it extends the scope
of the foreseeable harms to include actually formed expectations as well
as reliance losses. This interpretation of what a promise is approximates a
standard utilitarian account.21

18 My list of the range of possible meanings of language expressing one’s intent about a future act
follows a similar listing of possible meanings in Don Locke, “The Object of Morality and the
Obligation to Keep a Promise,” Can. L. J. 2 (1972): 136.

19 See MacCormick, “Voluntary Obligations – I,” 69–70.
20 Id.
21 See Narveson, “Promising, Expecting, and Utility.”
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(5) “I promise to attend (you may count on it, and I assume responsibility to do
what I say whether or not you have relied on it or formed any special hopes or
expectations).”

This represents promise as making the strongest possible commitment:
Promise is more than a statement of intent coupled with an invitation to
rely; it is a statement made with the intent to incur an obligation to do the
thing promised.22

Each of these translations represents a linguistically distinct and coherent
possibility. Each conveys a somewhat different message. The first two state-
ments do not represent promises at all and thus do not lead to questions about
how to justify promissory obligation. The third and fourth explanations track,
roughly, utilitarian accounts of what it means to make a promise and indirectly
point to a standard utilitarian explanation for how promises obligate: Promises
create new (context-dependent) reasons for acting based on the reliance and/or
the expectations of the promisee. The fifth translation is the prelude to what
I have called the puzzle of promise: It seems to suggest that promisors undertake
to perform without regard to whether harm is caused to the promisee’s reliance
or expectations interests, indeed without regard to any reasons at all apart from
the voluntary assumption of the obligation. Attempting to explain what sorts of
reasons might support such an interpretation of promise is the goal of much of
the rest of this chapter. First, however, it is important to clarify one final dispute
about the meaning of promise suggested by the preceding formulations.

do promisors intend to incur obligations? There is one difference
in the preceding formulations that points to a controversy about the meaning
of promise not yet discussed. Are promises statements of intent only – intent
to act and to induce reliance on that intent – or do promisors, by the very act
of promising, intend to incur an obligation to act?23 This dispute parallels once
again the dispute in legal theory about whether law claims authority. Is it the
case, from the viewpoint of the legal system, that when a legislature creates a
new law it necessarily claims that citizens have an obligation to obey the law?
When Henry and Jane vote for the snow-removal ordinance, must we assume
that they intend by that very act to impose an obligation on citizens (including
themselves) to comply?Aswe have already seen, the answer to that question is a
qualified no:Henry and Janemake no claims aboutwhether citizens should obey
just because it is the law. (They do not, in other words, claim moral authority.)
But they do claim that citizens ought to comply with the law (because they

22 See Raz, “Voluntary Obligations – II”. Raz’s view is more fully developed in Joseph Raz,
“Promises and Obligations,” in Law, Morality, and Society: Essays in Honour of H. L. A. Hart,
eds. P. M. S. Hacker and Joseph Raz (Oxford: Clarendon Press, 1977), 210.

23 This dispute is the focus of the exchange between Raz and MacCormick in the articles cited
previously (see footnotes 15, 16, 19, 22).
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believe the content is justified), and they claim that they are morally entitled to
enforce the law, even if they are wrong in their judgment about the content.Why
can we not say the same of the norm that is created through the promise? When
Jane promises Henry to clear the walks, she need take no position on whether
she is incurring an obligation just because she promised. She does not, in other
words, necessarily take a stand on the issue of promissory obligation that is
in question any more than the state takes a stand on the controversial question
of political theory when it enacts laws. But does Jane at least imply that she
intends to incur an obligation to do the act in question (shovel the walk)? She
certainly makes it clear that she thinks this action is correct and intends to do it.
Furthermore, in order to distinguish a mere statement of intent from a promise,
doesn’t the “intent to induce or invite reliance” require one to explain what
it means to induce or invite reliance? And won’t that explanation turn out to
be something like an expressed willingness to assume responsibility for harm
caused if reliance occurs and the promise is broken? And isn’t an expression
of willingness to assume responsibility an expression of an intent to incur an
obligation?

These questions give some force to the claim that a promise is the communi-
cation of an intent to incur an obligation. But difficulties remain. The problem
in choosing between the intent conception and the obligation conception of
promise results in part from the difficulty of distinguishing foreseeable conse-
quences from intended consequences. The intent-based conception of promise,
which is all that the utilitarian apparently needs, will admit that Jane can foresee
that she will incur an obligation, whether she intends to or not, by communi-
cating an intention to induce reliance. But must she necessarily intend to incur
the obligation? If Jane leaves her walks in an icy and dangerous condition, she
can foresee that she will incur an obligation to redress harms caused to those
who slip and fall – but she can deny that she left the walks in an icy condition
with the intention of incurring such an obligation. (She hopes, to the contrary,
that nobody will slip and fall.) Why is Jane’s situation different if she promises
to clear the walks? Why should we assume that the promise communicates an
intent to incur an obligation rather than just an invitation to rely, knowing that
an obligation may result?

One possible argument for the obligation conception of promise might rely
on a difference we noted earlier between promises and laws. The content of
a promise, unlike the content of a law, is typically within the control of the
promisor. Jane may leave her walks icy hoping that she won’t (and thus not
intending to) incur an obligation, though she can foresee that she will incur
obligations to those who do slip and fall. Her negligence may be the cause of
a fall, but she does not directly desire it and thus can plausibly be seen as not
intending it. In contrast, it might be argued, she cannot similarly invite reliance
on her promise to clear the walk, hoping the promisee won’t be hurt by relying,
since it is her own conscious decision to break the promise that causes the harm.
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Knowing this, she must be communicating, by the very act of promising, an
intention to incur an obligation.

There are several reasons why the preceding argument for the obligation
conception of promise remains open to doubt. First, we could still say, parallel
to the negligence case, that Jane hopes she won’t break her promise but realizes
that if she does, she will incur an obligation to compensate the promisee who
relied – an obligation that she didn’t intend to incur but that arises (whether or
not she consents or intends it) for precisely the same reasons that obligations
arise when people slip and fall on icy walks that should have been cleared. It
is not obvious, in other words, why control over the promised act necessarily
means that promises communicate an intended, as opposed to a foreseeable,
obligation. In addition, we have already seen that it is not a contradiction to
say, “I promise to do x, but I know I ought not to.”24 In this case, we said,
the promissory obligation is probably not a moral obligation, which means that
“promise” can sometimes be used in ways that do not commit one to an intent
to incur a moral obligation. Finally, Jane might be uncertain (having read too
much of the literature on promise-keeping) whether promises create binding
obligations; so perhaps she could say, “I promise, but I hope that when I’ve
finally figured out whether promises obligate, it will turn out that I don’t have an
obligation to keep the promise (though I understand I’ll be responsible for harm
caused through reliance on the promise, though I hope that doesn’t happen).”
If this possibility is a real one, it restores promise to the same position as law:
One can create norms through law or promise while remaining aloof from the
ultimate question of whether such norm-creating acts imply that legislators or
promisors are taking implicit positions on controversial issues in moral and
political theory.

It should be noted that choosing between the intent and obligation concep-
tions does not affect the puzzle of promise we have been considering. If one
believes that it is unclear why a promisee is justified in holding the promisor
responsible for his or her reliance, that logical impasse is not avoided by the
obligation conception.Merely stating that I intend to incur an obligation doesn’t
mean that I do, and doesn’t avoid the question of why the promisee is entitled to
holdme responsible for his or her loss.Whatever answer we give to the question
of assigning responsibility for harm caused when the promise is broken will be
similar under both conceptions. Similarly, the problem of explaining how ex-
tensive promissory obligation is, and how it arises, is unaffected by the choice
between the intent and obligation conceptions of what is meant by promise.
Thus, even if one thinks that a promise expresses an intent to incur an obli-
gation, it is possible that the only obligation one intends is a limited one – to
reimburse reliance losses, for example, not to perform in the absence of reliance
by the promisee. Thus themore limited expressions of commitment stated in the

24 See 108–9, and footnotes 5, 7.
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preceding list (the third and fourth) remain unaffected by the choice between
these two conceptions of promise.

choosing what promise shall mean. The result of the preceding dis-
cussion is this: Linguistic analysis alone seems unlikely to be able to resolve
the question of what is meant by a promise. But there is a reason for this result
that helps explain the peculiarity of promise and sheds additional light on some
of the puzzles we have been considering. The reason it is difficult to undertake a
conceptual analysis of what promise means is that what one means by this term
may depend on what the promisor chooses to express. We suggested earlier
that no one is required to enter the promissory state by making promises; by
the same token, one may choose to promise only under conditions of limited
liability. As the preceding formulations indicate, with appropriate qualifications
one can always express varying degrees of commitment: One can make clear,
for example, that one reserves the right to change one’s mind with all attendant
risks on the promisee. In that case, perhaps, linguistic analysis can show that
one has not really made a promise. But what if one makes it clear that one will
be responsible only for reliance losses, or reliance together with dashed expec-
tations. Now, it seems, one has incurred some obligation, limited in the way that
a utilitarian analysis limits obligation under promises. Thus, one cannot rule
out this limited commitment as not amounting to a promise without begging
the issue that is in dispute between consequentialists and deontologists. Indeed,
presumably even those who think that promises involve greater commitments
than the commitment to be responsible only for reliance and expectation inter-
ests will admit that one can always qualify one’s undertaking down to the more
limited level. One way, then, to rephrase the issue posed by the deontologist’s
challenge to a simple consequentialist account of promise is to ask whether it
makes sense to imagine commitments that are even stronger than the promise
that only assumes responsibility for losses caused? If one can limit the scope of
the undertaking expressed by promise, can one also escalate the commitment?
Is there, for example, an even stronger expression of commitment than the one
that appears as number (5) in our list? Children, after all, sometimes engage in
rituals involving “double swearing” or “crossing one’s heart,” as if to suggest
that ordinary promises are not strong enough to express the requisite degree of
commitment. What could these extra expressions of commitment mean? One
possibility is that by “double swearing” or by adding to the promise escalating
expressions such as “I reallymean it,” one intends to limit the kinds of defenses
or excuses that might ordinarily permit one a way out of the promise.25 Apart
from this possibility, it seems hard to imagine how a promise can be stronger
than the undertaking implied in the fifth formulation: an undertaking to do pre-
cisely as promised, without regard to any reasons that might otherwise counsel

25 I am indebted to Don Herzog for this suggestion.
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against performance – even if no harm of any sort will occur to the promisee
frombreaking the promise.Of course, if this is the ordinarymeaning of promise,
we have selected the most difficult interpretation to justify. If it turns out to be
difficult to defend a commitment that seems to disregard all reasons that might
justify such an extensive undertaking, perhaps the normal meaning of promise
is the lesser expression of commitment listed earlier – one more consistent with
standard utilitarian justifications.

The ability of the promisor to qualify the commitment he or she is making
helps put into perspective another peculiar feature of promises that will be im-
portant in the next section in explaining how to justify obligation under even the
strongest form of commitment. In a famous article, Searle once suggested that
promises are examples of howone can derive an “ought” from an “is.”26 Searle’s
argument, paraphrased, is this: (l) The claim that a person made a promise is a
factual claim, requiring only knowledge that certain language was used under
certain conditions. (2) From the fact that a promise was made, one can derive
the conclusion that the promise ought to be kept. (3) Therefore, conventions
like promise-keeping are exceptions to the normal view that one cannot derive
an ought from an is. Almost no one, apparently, has been persuaded by Searle’s
argument, though there is some disagreement about why the argument fails.27

The major objection to the argument, as illustrated in an article by Narveson,28

is that the ought that is derived here is not a moral ought at all: It is exactly like
the ought that is derived when one concludes from the fact that a ball player
has been thrown out that he ought to leave the field. This game analogy, which
Searle himself uses, reveals a common equivocation in the meaning of ought.
Sometimes the term is used simply as a way of describing a rule of a game – for
example, in the statement that “one ought to move the bishop diagonally when
playing chess”: a descriptive use of “ought,” not a normative one. In the case of
the ballplayer, the conclusion that he ought to leave the field when thrown out is
a moral ought only if we take account of nonlinguistic explanations that show
why games are valuable and why people who begin to play a game implicitly
consent to play by the rules and thus should not harm the interests of others
by interjecting new rules in the midst of play. Russian roulette or dueling, on
the other hand, to use the standard counterexamples to Searle’s argument,29

could probably never be defended as desirable in the first place, so that the
ought will remain nonmoral at best. In this sense, one can always opt out of

26 JohnR. Searle, “How toDerive ‘Ought’ from ‘Is’,”Phil. Rev. 73 (1964): 43, reprinted inTheories
of Ethics, ed. Philippa Foot (Oxford: Oxford Univ. Press, 1967), 101.

27 For a useful review of the literature and critique of Searle’s argument, see Atiyah, Promises,
Morals, and Law, 109–22.

28 See Narveson, “Promising, Expecting, and Utility,” 228–31. A similar argument was advanced
earlier by R. M. Hare; see his “The Promising Game,” Rev. Int. Phil. 18 (1964): 398, reprinted
in Theories of Ethics, 15.

29 See Narveson, “Promising, Expecting, and Utility,” 228–32 (Russian roulette as a counterex-
ample); Foot, “Introduction,” in Theories of Ethics, 11–12 (dueling as a counterexample).
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a conventionally accepted institution without committing a moral wrong even
though, according to the convention, one ought to abide by the convention.

Try now to apply this conclusion about the ability to opt out of immoral con-
ventions to the case of promising. Suppose that you have views about promis-
sory obligation different from those that are conventionally accepted in your
particular society. You think, for example, that promises never obligate: that
one can always break a promise if, all things considered, that is the best thing
to do. The society you live in thinks that promises bind absolutely – regardless
of the consequences, one must always do as one promised. Unlike a dueling
convention, you need never find yourself in conflict with an alternative societal
convention about promising that you reject. As long as you make clear what
your theory of promising is, you will be qualifying your commitment and thus
will not really be making a promise, as understood by the society in which
you find yourself. When you say, “I promise to φ, but in doing so I understand
myself to be committed to φ only if, all things considered, it is the best thing to
do,” the promisee will understand that you are making a qualified commitment
(andmaybe no promise at all). But this option is open to everyone in the society.
Anyone can expressly limit the commitment he or she is making (or choose not
to make promises at all) for all the usual reasons that prompt one to limit liabil-
ity; it just so happens that your reason for limiting the commitment reflects a
disagreement about the theory of promissory obligation that is conventionally
accepted by everyone else.

This peculiarity of promise does not affect the general conclusion that con-
ventional views about the force of promise will only yield conventional or
institutional oughts; the society we have imagined may, after all, simply be
wrong in its view that absolute promissory obligations can be justified. But it
does suggest that the potential for conflicting normative judgments about the
force of promise tends to disappear in practice: People who hold different theo-
ries about whether promises obligate will, if the theories are openly confessed,
simply find themselves making promises with different degrees of commit-
ment.30 The importance of this possibility – that promisors may have a choice,
not only over the degree of commitment they express, but also over the theory
of promissory obligation they accept – will become apparent in the next section.

Why and How Much Do Promises Obligate?

taking the utilitarian challenge seriously. In the preceding sec-
tion, I said that the third and fourth translations of promise onmy list correspond

30 Someonewhodid not accept the society’s theory of absolute promissory obligation could conceal
that fact and make promises. But then we would have a case of deception – knowingly making
a stronger assertion of commitment than one intends – whose immorality can be explained on
the basis of principles of veracity rather than promise.
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roughly to a standard utilitarian view of what promises are and why they obli-
gate.31 That account, like the parallel account of the obligation to obey, leads
to the conclusion that many promises, like many laws, may yield no obligation:
Even taking into consideration the additional consequences that result from the
context of promise or law, sometimes breaking the promise and disobeying the
law will be the optimific act.

As mentioned in the introduction to this chapter, this conclusion conflicts
with the intuition of many people that a promise gives the promisee some
special right or places the promisor under a particularly weighty obligation that
persists even if, by hypothesis, better consequences obtain from breaking than
from keeping the promise.32

There are at least two respects in which the utilitarian account seems to fall
short of what promises require. First, the implication of the utilitarian analysis is
that in the absence of harm to the promisee, there is no obligation to perform.33

Second, connected with this possibility of no harm is the possibility that, under
the utilitarian account, one could discharge one’s obligation by compensating
for the harmorbyotherwise restoring thepromisee to his or her original position.
If Henry regrets having promised Jane that he will remove snow from his half
of the common walk, he can avoid his obligation by notifying her that he has
changedhismindbefore she relies on it by, for example, inviting guests to use the
walk. If he informs her in time (before she relies), she is noworse off than before
the promise wasmade. If Jane complains that she has still been harmed because,
for example, she was once relieved to know that the snow removal problem was
resolved but is now distressed about Henry’s change of mind, Henry can pay
for a few therapy sessions to restore her peace of mind. In either case, he has
not kept his promise but, it seems, neither has he caused any harm to Jane.

The difference between these two views of the force of promise can be
summarized as follows: What might be called the strong account of promise,

31 For an example of the standard utilitarian explanation, see Narveson, “Promising, Expecting,
and Utility.” A good review of utilitarian and non-utilitarian theories, and an appraisal of their
relative strengths and weaknesses may be found in Atiyah, Promises, Morals, and Law.

32 Some utilitarian accounts attempt to explain away this sense that promises create “special rights”
in the promisee while remaining more or less consistent with a utilitarian account. MacCormick,
for example, does not allow the promisor simply to weigh his gains from breaching against
the promisee’s loss: Rather, the promisee’s loss will be a harm caused by the breach that is
inconsistent with the negative utilitarian principle not to cause preventable harm to others.
See MacCormick, “Voluntary Obligations – I.” This restores the intuition about the promisee’s
special rights while remaining largely a utilitarian account. It seems to allow one to escape the
moral obligation of promise only where there has in fact been no loss, though if we charge the
promisor with responsibility even for dashed expectations, however slight they may be, it may
be hard to find any case in which there is not some loss and thus some obligation generated by
the promise.

33 I suggested in the preceding footnote that it is possible to define harm in a way that would make
its existence almost always empirically likely; but in theory, it is possible that there might not
be harm. Certainly if actual reliance is the main concern (rather than dashed hopes), there will
be many cases where a promise can be retracted before actual change of position.
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in contrast to the utilitarian account, does two things: (1) it commits one to do
the very act promised and (2) the obligation to do so is independent of the harm
caused to the promisee. This is the sense, apparently, in which a promise is
sometimes defined as a voluntary obligation:34 I undertake to obligate myself
to do this very act simply by promising to do it; my obligation does not derive
from some other principle, such as not harming others or maximizing utility; it
derives simply from my voluntary decision to assume this obligation.

Now I hope it is clear why this is such a puzzling idea. Of course, it will
seem incomprehensible to the utilitarian who thinks that all questions of moral
obligation are determined by assessing the consequences of contemplated action
in terms of some axiology, some ascription of value, which normally means a
description in terms of human interests that can be harmed or advanced. The
challenge presented by the utilitarian account is to explain what human interests
ormoral theory could possibly justify this strong view of promissory obligation.

On the other hand, there must be some intuitive basis for the strong position
to keep it flourishing so persistently, and I think it is clear what that is: The
language used in making a promise supports the stronger deontological account
of obligation. Even utilitarians, I think, concede this: When one promises, one
says one will do the act promised; one does not qualify it with expressions such
as “if harm would otherwise result” or “as long as I don’t change my mind
before you’ve relied” or “if I can’t otherwise make you whole.” That is why one
finds in the Kantian literature so much talk about one’s honor, “keeping one’s
word,” and so on. The word is on the side of those who think the obligation is
strong:By reference to what one has said, strict performance is requiredwithout
regard to consequences. But this insistence on taking one’s word at face value
gets us nowhere: That one claims to be assuming an obligationmay have as little
connection with reality as claiming that the moon is made of green cheese.35

The utilitarian’s challenge is to make sense of this idea in some way that shows
that it is more than just superstition. That challenge requires an answer. One
must be able to show some point to the practice, some connection with human
interests that justifies making this a true moral obligation. In the next part of
this chapter, I try to do that.

a state-of-nature theory for promises. Anyone who thinks that
promises and laws function similarly to create obligations might wonder why

34 See Raz, “Promises and Obligations.”
35 Narveson makes this point forcefully by inviting one to imagine someone announcing that

“whenever I throw a cup of cold water over my left shoulder in the dark of the moon, I am
thereby obligated to eat beans for three days.” Narveson, “Promising, Expecting, and Utility,”
229. The point is that deliberate attempts to create voluntary obligations do not succeed by
themselves: One does not create obligations just by saying that one does (any more than one
does by throwing cold water over one’s shoulder).
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the puzzle of promise hasn’t led to a similar state-of-nature literature to explain
why promises obligate. The history of political theory is, after all, filled with
examples of speculations about a world without law, and current discussions
continue to use the same device.36 These speculations typically invite one,
after contemplating a lawless state, to acknowledge the force of an argument
designed to explain both what law (the state) is (the legal theory question of
meaning) and why law is justified (the political theory question). Why isn’t
there a similar literature for promising? Why don’t more theorists imagine a
world without promises and then, in explaining why the practice of promise
would arise, discover the true meaning of promise as well as the justifiable
scope of promissory obligation?

One answer to this question is implied by our earlier discussion of the rela-
tionship of promise to a societal convention. It takes only two people to discover
the advantage of promise and implement the practice. Thus, comparing a world
without promise to onewith promise seems to have little advantage over a simple
direct discussion of the advantages and the point of promise – between any two
people. In contrast, legal rules, unlike promises, exist only wheremany people –
an entire society – are effectively governed by them. Legal rules are necessarily
conventional in the sense of requiring the acceptance or acquiescence of many
as a condition of their existence.

Nevertheless, one could imagine a state-of-nature inquiry into the basis for
promissory obligation, just as one could develop political theory without re-
sorting to state-of-nature arguments by directly assessing the value of the state.
In any event, that is what I propose to do: conduct a state-of-nature inquiry into
the point of promising in order to try to answer the utilitarian challenge I have
just described. In light of the observation that it takes only two to promise, let
us imagine a society of two people trying to decide which of the alternative
meanings of promise described in the previous section should be the accepted
meaning of promissory language as between them.

Now there is no difficulty, if these people have so far been living without
the device of promise, in understanding why they might want to accept at least
the utilitarian account of promising. I will not repeat here the obvious reasons
why promises are advantageous and why the obligation created by a promise
should at least extend as far as the utilitarian account: NoKantian need deny that
causing preventable harm is wrong and that promises at least obligate one not
to pull the rug out from someone who has accepted one’s invitation to stand on
it. The critical question is what more one could think is accomplished by having
a linguistic form of the sort that seems so puzzling: a device for undertaking an
obligation to perform the act, just because you said you would, without regard
to questions of harm if you don’t. Here are some possibilities:

36 See Robert Nozick, Anarchy, State, and Utopia (New York: Basic Books, 1974).
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(1) “Strict Performance” as Necessary to Protect Reliance. One suggestion
that might be made for moving beyond the utilitarian conception to the
stronger conception of promise is that it will be even easier to rely on a
promise if it’s clear that there will be no excuses based on lack of harm,
and so on. Now that, of course, is true: Reliance will be safer if actual
performance is always required – particularly if there is doubt, as there
often might be, about the question of the extent of the reliance that has
occurred. But this is not a reason that would justify the strong sense of
promise described earlier. If the reason for keeping the promise relates
to the need to protect reliance, it will not support the strong conception
that insists that reliance has nothing to do with whether one has the
obligation. One can’t, in short, support moving to the strong conception
on the grounds that it lessens difficulties in determining howmuch harm
is caused because considerations of harm, under this conception, are
irrelevant (excluded).37

(2) “Strict Performance” as a Test of Honor. A second possible reason for
moving to the strong promise convention is suggested in some of the
Kantian-oriented literature, much of which, I confess, seems to me quite
unhelpful. It is unhelpful because it uses words like “trust” and “honor”
and “autonomy” and “respect for one’s own will” as if it were somehow
self-evident that these concepts remain untarnished only in the pres-
ence of the strong conception of promise.38 But that assumption begs
the inquiry rather than advancing it. If trust within a relationship is at
stake, for example, why is that concept tarnished so long as I take care
not to harm the other party? Why isn’t the only trust that is needed that
which is afforded by this assurance of not getting hurt? The argument for
strict performance in order to foster trust, in short, seems just a variation
of the one just considered for giving extra protection to reliance.39

37 See Raz, “Promises and Obligations,” 227 (“the increased reliability is excessive. The needs of
reliability were admitted as reasons for [the utilitarian account.] Allowing them extra force as
exclusionary reasons as well would be to tip the balance unduly in favor of this consideration at
the expense of conflicting considerations and would not be justified”).

38 See, e.g., Charles Fried, Contract as Promise (Cambridge, Mass.: Harvard Univ. Press, 1981),
16. For an insightful critique of Fried’s argument, see Stephen A. Smith, “Towards a Theory of
Contract,” inOxford Essays in Jurisprudence, 4th ser., ed. JeremyHorder (Oxford: Oxford Univ.
Press, 2000), 107, 115 (“Stripped to its essentials, [Fried’s] argument is that promises create
obligations to perform because they are conventionally understood to create such obligations.
This argument does not just have a bootstrap ‘quality’ to it, it is a pure bootstrap argument”).

39 For a recent attempt to explain the obligation of promise in terms of “the value of assurance,” see
Thomas Scanlon, “Promises and Practices,” Phil. & Pub. Affairs 19 (1990): 199. For the reasons
indicated in the text, Scanlon’s argument seems to assume what is at issue: Why is it necessary
to go beyond protecting harm caused to reliance and/or expectation interests in order to foster
trust? For a similar critique of Scanlon’s argument, see Dennis M. Patterson, “The Value of a
Promise,” Law & Phil. 11 (1992): 385.
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A second idea may be conveyed by the talk of honor and respecting
one’s own will. It may be that the point of strict performance without
regard to harm is simply a test of oneself. The examples that come to
mind are vows to oneself – New Year’s resolutions, for example. Could
one think that the point of strict performance is a kind of test of strength,
an ability to carry out one’s pledge regardless of whether changing one’s
mind would cause harm?

Now I suppose this is a reason that could support the strict perfor-
mance conception, but it does not seem to be a very goodone, particularly
if we are imagining Jane and Henry trying to decide whether this should
be part of the general convention in their two-person society. It is not a
very good one precisely because its value, if any, seems oriented solely
to one’s own interests in seeing whether one can stick to a decision. If
I do change my mind about my NewYear’s resolution, I probably do not
think I have committed a moral error (though there is some speculation
about this in the literature). But even if I do think there is some moral
responsibility to myself in making such a vow, why would I want to
assume the same responsibility in connection with a promise made to
someone else?Whywould I want to use a device that is supposed to give
me a reason to perform willy-nilly, based on my interest in testing my
willpower, as a way of making a commitment to someone else? What is
it to Jane if Henry changes hismind and decides he’s had enough testing?
Why should she be able to hold him to his promise on the ground that
its point lies in testing Henry’s strength of character? I hope no one will
say that Jane and Henry might want to hold each other to these little ex-
ercises of will-testing as a way of strengthening general moral character
and thusmaking each other better (more reliable again?) people, because
that response in this context clearly begs the issue. What’s moral about
this? Why is this an aspect of moral character rather than simply a test
of stubbornness?

(3) “Strict Performance” as a Gift of Self. Sometimes defenders of a strong
conception of promise allude to another reason, or set of reasons, that
is also often found in the Kantian-oriented literature. The point of the
practice under investigation, it is suggested, has to do with a special
bond often found between persons in close relationships.40 The bond is
the one created by deliberately deciding to give the promisee a special
power or right over the promisor. The special power is precisely that
defined by the strict performance conception, that is, the right to demand
performance without regard to harm or consequences. Now the question
is, how does this foster something valuable in human relationships, and

40 See Raz, “Promises and Obligations,” 227–8.
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why might Jane and Henry, for example, think it was something to
want to incorporate in their dictionary for the meaning and point of
promise?

To see what kind of point is now being claimed for the strong con-
ception of promise, compare promise with an actual transfer of property.
If I give someone a valuable gift, I usually cannot change my mind and
demand it back as of right even though the donee has not yet changed
position or raised his or her expectations. Actual transfers of property,
in short, are typically governed by a rule that has the same strong force
that we are considering as a possible rule for promise. Why might we
accept so easily such an absolute “no-taking-it-back” rule in the case of
property but find it puzzling to accept a similar “no-change-of-mind”
rule in the case of promise?

I do not intend to explore here the fascinating literature discussing
this question.41 Why the property rule is more easily viewed as abso-
lute, while the promissory rule is not, is part of the puzzle of promise.
Answers to the question usually point to a far greater societal interest
in having firm, if arbitrary, lines to determine ownership than to de-
termine when promises “vest.” I mention the analogy with property to
help underscore what is being suggested under this new conception of
promise as important for particular kinds of relationships. The advocate
of the strong conception of promise who invokes the property analogy
is urging that we treat promises like actual transfers of property.42 But
what is being transferred here is the promisor’s autonomy. The promisor
is giving, as in the case of an irrevocable proxy vote, a limited right to
the promisee to exercise the promisor’s will – at least as respects the
promised act. Without the need to show any harm to his own interests,
the promisee may make the decision that the promisor would otherwise
retain – that of whether to go through with the act. Normally the only
person entitled to make that decision is the promisor. Only his interests

41 For a particularly insightful discussion see Daniel Friedmann, “The Efficient Breach Fallacy,” J.
Legal Studies 18 (1989): 1. For the suggestion that promises should be analogized to the “widely
recognized and simple model of completed gifts and exchanges,” see P. Benson, “The Idea of
a Public Basis of Justification for Contract,” Osgoode Hall L. J. 33 (1995): 273, 319. See also
R. Barnett, “A Consent Theory of Contract,” Columbia L. Rev. 86 (1986): 269. For a critique of
these “transfer theories” of promise see Smith, “Towards a Theory of Contract,” 118–20.

42 This invitation, expressed in terms of the creation, rather than the transfer, of rights, is explicitly
made and defended in id., Smith, 120–9. Smith’s suggestion is that contract law can be viewed,
like property law, as a means of creating rights to performance, which is “valuable because of
the intrinsic value of such obligations in creating special relationships and thus in achieving
valuable lives.” Id., 129. It is not altogether clear that Smith’s argument avoids the charge of
“bootstrapping” that he levels at Fried (see footnote 38). Though I am obviously sympathetic
with the focus on the value of the promissory relationship as the key to promissory obligation,
the explanation I offer here for the point of the practice is meant to fill in the abstract hint that
something of value is at stake.
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are affected (since we are assuming that breaking the promise does not
harm the promisee) and he ought to be able, in the exercise of his au-
tonomy, to undo a commitment just as surely as he was earlier able to
make the commitment.

This property-based explanation for the strong promise conception
might be called the “gift of self” explanation. It will probably be clear
why those who have alluded to this possible rationale for the strong
conception of promise remain tentative about whether the effect such
gifts have on a relationship are desirable or not.43 On the one hand, such
gifts can be seen as particularly potent expressions of love and trust –
witness the emotional power of self-sacrifice in both religion and fiction.
Or consider not the private vow made to one self, but the exchange of
vows at a marriage. On the other hand, there has always been something
suspect about the idea of giving away one’s autonomy – witness the
concern about whether one can promise oneself into slavery. Of course,
the gift here is of a far smaller portion of one’s autonomy than in the case
of slavery, but still: By hypothesis, I presumably either would prefer to
changemymind (but can’t because I gavemymind to you to exercise for
me), or I don’t want to bother to decide what it is inmy interest to do: you
decide for me. Either of these two explanations has a flavor of self-denial
that can also appear debasing. Finally, even under the virtuous “love-
enhancing” interpretation, there seems something odd about thinking
that you, to whom I am offering this gift of myself, wouldn’t – also out
of love – give it right back:Releaseme frommypromisewhen it becomes
clear, as per the hypothesis, that you won’t be hurt and I now want to
change my mind. To use the proxy analogy again, why wouldn’t you
give the proxy back if in fact it no longer is going to matter to you (your
candidate will win anyway), and I now explain that I have changed my
mind about whom to support and want, symbolically at least, to express
my true preference. Why, for that matter, does one need the promise at
all if its point is simply to reinforce a bond as close as that between
friends or lovers? As Narveson puts it, “it begins to be rather philistine
to speak of the obligation to do what one has, out of love, agreed to
do. . . . ”44

I think, however, that one could leave unresolved the ultimate ques-
tion about the value of this interpretation of promise in fostering certain
relationships and still deny that it is a very plausible explanation for why
Jane and Henry should emerge from their state of nature with this as
the standard meaning of promise. Indeed, it seems plausible that this

43 See Raz, “Promises and Obligations,” 228 (“It is not my purpose to argue that the special
relationships . . . are indeed desirable”).

44 See Narveson, “Promising, Expecting, and Utility,” 227.
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gift-of-self explanation for the strong conception has a very limited use,
hardly the standard one at all. It is surely unlikely that the normal con-
tract between strangers (or even the accepted dinner invitation between
friends) has this kind of reason as its justification. If one agrees that
this explanation is implausible in most cases involving promises, one
possibility might be just to recognize a different scope of obligation for
promise in different contexts and leave it at that (certainly the idea that
the obligation of contracts might rest on a somewhat different justifica-
tion than promises generally is fairly widespread). But this gives up too
easily. There is another possible explanation for the point of a strong
conception of promise that is hinted at in the explanation about relation-
ships I have just been considering but is obscured by focusing on the
most personal kind of relationship. And it is this explanation that reveals
how the ethics of deference can solve the puzzle of promise without
waiting for the dispute between consequentialists and deontologists to
be resolved.

(4) “Strict Performance” as Respect for the Promisee’s Opinion. Consider
again Jane and Henry, deciding in a promissory state of nature whether
they need anything more than the utilitarian conception of promise to
govern their promissory relationships. Suppose that Henry recalls a point
we made earlier: The problem of explaining why one should keep a
promise or obey a law arises only because there is a dispute. In the
case of promise, presumably the promisor and promisee disagree about
whether breaching would be morally acceptable. (If they agreed, set-
tlement and release should be possible.) Reflecting on this (and having
spent too much time reading the extensive literature in moral philoso-
phy on whether and why promises obligate), Henry makes a suggestion.
Suppose that we move to a conception of promise according to which,
where there is disagreement about whether the promise should be kept,
the party who insists on performance (the promisee) has the right to
decide the dispute – at least as long as he or she decides in good faith.
That is, the promisor can’t simply act on his own assessment of the situ-
ation; he must give weight to the promisee’s opinion that performance is
required and weigh the promisee’s interest in performance equally with
his own interest in not performing – even if the promisor believes (and is
right) that the promisee’s arguments about why performance is required
are wrong.

What kinds of reasons might support this conception, and is this in fact the
strict-performance account we have been seeking? Take the second question
first. Henry’s proposal does seem to have the feature of showing how a promise
can give one content-independent reasons for deference that preempt or out-
weigh one’s own views about the rationality or permissibility of breaking a
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promise. In this respect, it comes closer to the strict conception of promise than
does the utilitarian account. The reasons for deference do not make the obliga-
tion of promise absolute: It is still only a prima facie obligation, to be weighed
against other conflicting obligations – including the promisor’s own assessment
of what he thinks is really the right thing to do. But that is consistent with the
strict-performance model, which is not meant to resolve conflicts with other
duties, but only to establish a moral duty based on reasons that are independent
of the considerations that otherwise bear on deciding how to act. Henry’s con-
ception has this peremptory character because it purports to give a promisor
an automatic reason to do the very act promised, in part just because the other
side has not released him; that reason applies without regard to the balance of
reasons that otherwise apply to the action.

What, then, is the point of this particular conception? Henry might explain
that the point is to resolve doubts about whether harm will in fact be caused
by breaking the promise – doubts, for example, about whether and how much
the promisee has relied. That would collapse this conception once again into a
super-cautious reliance conception. But Henry might think that the point is not
simply to resolve uncertainty about potential harm. After all, there might be
other reasons why people would disagree about whether a promise should be
kept. Wholly apart from disagreement about whether there is harm, they might
disagree about the moral theory that explains why promises obligate – not too
unrealistic a hypothesis. Henry might become a Kantian, and even though Jane
might think Henry is terribly misguided, surely she could not accuse Henry of
thereby demonstrating bad faith. Or Henry, having read too many economic
analyses of contracts, might worry that there will be disagreement over how
to divide the spoils of an efficient breach.45 Henry, in short, might want the
right to impose his views on Jane in the event of good-faith disagreement for
reasons that have nothing to do with the kind of harm or reliance that underlies
the utilitarian account. It may have far more to do with the uncertainty of value
judgments and the diversity of plausible moral theories – value disagreements
that, for political theorists like Locke, is one of the major explanations for the
emergence of the state.

Second, Henry might emphasize as a reason for this conception not the
problem of uncertainty in establishing values, but the idea that maybe a
promisee’s views deserve respect of a special sort. True, absent the promise,
Henry (as promisee) would have no right to insist that his views be given
a special hearing or special weight, and certainly Henry could not normally
expect Jane to accede to his views if Jane thought they were wrong. So Henry
will have to explain why, being the promisee, he should have a special right to

45 See Friedmann, “The Efficient Breach Fallacy.” Compare RichardA. Posner,Economic Analysis
of Law (Boston: Little, Brown, 1973), 57, with Posner, Economic Analysis of law (Boston:
Little, Brown, 1998), 130–1.
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have his views heeded, or at least weighed, along with the views of Jane. Now,
I think, it is plausible that Henry could give a plausible explanation for such
special rights by pointing to the importance of relationships, stressing this time,
however, not the strong personal bonds of love or friendship but the weaker
bonds of community and good faith even among strangers. Somebody’s going
to have to get his way; promise is a temporary two-person community governed
by a law we’ve both passed but that one of us now wants unilaterally to undo.
How shall we decide whether either party to this promise-created norm should
have a special privilege, particularly if it is unclear whether harm will result if
the norm is violated? In the case of law, the answerwas that therewas no alterna-
tive: The state has to have a relative monopoly on power and cannot be expected
to domore than exercise that power in good faith as it thinks justice requires.We
can’t say the same of promise: It isn’t inevitable that someone impose his or her
view on the other. We could just flip a coin or take turns: Henry and Jane each
gets to decide on alternate occasions whether breaking a promise is justified.

But Henry does have some reasons for suggesting that it is the promisee
who deserves the respect that is shown by being given the right to arbitrate this
dispute. First, we can now understand the role that is played by the language of
promise. Though we said earlier that the language of promise cannot prove
that persons are obligated just because they say they are, we can at least note
that the language of promise helps support the more modest proposal that,
as between promisor and promisee, it is the promisee who should be given
the right to decide in the case of disputes. The promisor did, after all, say he
would perform strictly; if the only problem is giving a reason why he should,
that reason can lie in the respect shown for the opinion of the other, as well
as in the respect shown for the harm that might be caused. Second, requiring
one to seek release (persuade or obey)46 furthers the chance for dialogue and
continuation of the temporary two-person community, whereas giving the party
who wants to breach a free way out encourages unilateral action. Finally, the
good-faith limitation on the promisee’s right to demand performance (coupled
with the fact that entrance into the arrangement in the first place is voluntary)
reduces considerably the potential threat to the promisor’s autonomy.

promising and the ethics of deference. We can now explain how the
ethics of deference provides a solution to the puzzle of promise. In Chapter 1,
I provided an outline of the kinds of reasons one might have to defer to the
opinions of others. Broadly speaking, these reasons are either instrumental or
intrinsic. Intrinsic reasons, in turn, are either objective or subjective. Objective
reasons arise from the value of respect that is required by a relationship that is in
fact objectively valuable and enhanced through deference. Subjective reasons
are based on one’s own values: They are reasons that arise from the need for

46 See Philip Soper, “Another Look at the Crito,” Am. J, Jurisp, 41 (1996): 103, 124–5.
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self-respect and for acting consistently with one’s own understanding of the
point or value of a practice, regardless of whether the practice is objectively
valuable. In the case of promises, one often has instrumental reasons to defer
to the views of the promisee about whether a promise should be kept. These
instrumental reasons are plausibly captured by the context-dependent reasons
that allow the utilitarian to account for the difference that a promise makes in
affecting decisions designed to produce the best consequences. But instrumental
reasons will not always justify deference. In some cases, it will be clear that
more is to be gained by breaking the promise than by deferring to the views
of the promisee. That leads to the puzzle of trying to make sense of a practice
that many believe includes commitments greater than what is entailed only
by the limited commitment of a utilitarian account. Deontological explanations
that insist one keep one’s word, regardless of consequences, remain hollow
or tautological in the absence of some reason or rationale for such a strict
conception of promise.

The ethics of deference supplies the missing rationale for the Kantian in-
stinct in two steps. First, one must discover and defend a “point” to the practice
of promising that makes sense of the apparently stronger commitment entailed
by the Kantian conception. In this case, that point is seen to lie in a concep-
tion of promise as a device not simply for undertaking an obligation to do a
specified act, but also for allocating the right to decide about the extent and
basis of that obligation in cases of disagreement. Second, having recognized
and defended the point of such a conception, one now has two possible kinds
of intrinsic reasons for deference that favor keeping a promise even when in-
strumental reasons do not. One has objectively intrinsic reasons to defer when
the two-person relationship constituted by the promise is sufficiently intimate
or close to make deference a sign of respect for the other’s views under this
conception of promise. Intrinsic reasons for deference show respect for one’s
promissory partner in a relationship that requires one party to have the right
to decide in the case of disagreement. But intrinsic reasons for deference are
harder to establish in this objective sense in the case of promise than in the case
of close personal relationships because the promissory relationship is typically
far less intimate. A promise between two strangers who may never meet again
is not a particularly good example of a valuable relationship that requires show-
ing respect for the promisee who (erroneously) believes a promise should be
kept. Long-term, repeat relationships involving promises may be better exam-
ples of contexts in which one has objective reasons to defer. Between these
extremes are a wide variety of contexts in which promises might be made, not
all of which can be defended as involving objectively valuable “promissory re-
lationships” that require deference to erroneous views. So objectively intrinsic
reasons alone cannot establish a prima facie obligation to keep all promises.
That leaves subjectively intrinsic reasons. Even if the promissory relationship is
too temporary and casual to justify deference as a way of showing respect for a
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valuable good, one will always have a subjective reason to defer based on one’s
own recognition of the point of the promising conception we have described –
a conception that recognizes that the promisee has a right to decide in cases of
disagreement.

Several points in this explanation deserve emphasizing. First, I am not sug-
gesting that one must concede the point of promise described here as involving
an allocation of the right to decide as well as the undertaking of an obligation.
If one does not share the view that this conception is a valuable one, one will
not have subjective reasons for deference: There will be no inconsistency with
one’s own values when one fails to defer to the promisee. But this only means
that one should not make the kind of promise that entails the stronger commit-
ment in the first place. As noted earlier in this chapter, promises do not come in
a single variety or size. One can always explicitly limit the commitment one is
making and make clear that no obligation beyond, for example, what is consis-
tent with a utilitarian account is being undertaken. The aim of this chapter has
been simply to see whether a stronger conception of promise is plausible and
defensible. The ethics of deference makes sense of the stronger conception for
those who want to continue a practice in which such promises are made.

Second, the subjective argument for intrinsic reasons for deference is not tau-
tological in the way that some Kantian accounts of the duty to keep a promise
appear to be. We are not saying that those who recognize that a “promise must
be kept regardless of the consequences” are being inconsistent with their own
values if they do not keep the promise. That way of putting the argument does
make it tautological. The advantage of the ethics of deference is that it begins
by defending, not simply assuming, the value of a conception of promise as in-
volving allocation of decision-making rights in cases of disagreement. We do
not beg the question by ascribing such a role to promises; we simply recognize
that promises are another example (like law) of a case in which the possibility of
disagreement and the inability to resolve that disagreement before taking action
might warrant somemediating decision-making device. Having established this
point of the practice by such independent arguments, one then appeals to those
who accept the argument to act consistently with their own values when they
make promises under such a conception.

Third, the explanation given here shows how the ethics of deference strad-
dles the larger, more general traditions of consequentialists and Kantians by
suggesting that sometimes there are moral reasons to guide conduct despite –
in fact, because of – continued failure to resolve once and for all the dispute
about which of these larger ethical theories (if either) is correct. The ethics of
deference is a theory about the need to act before ultimate truth is revealed; it
relies on a small bit of truth about the human condition – namely, that some-
times action must precede enlightenment – in order to establish a small domain
for ethics in practice.



The Puzzle of Promise 139

Conclusion

I have said enough, I hope, to justify the claims made at the outset of this
chapter. First, promises and laws operate in essentially similar fashion. Second,
that operation in the case of promise can result in a general obligation to per-
form the promised act, in the sense of having reasons to defer to the opinion
of the promisee, even though better consequences would result from breach.
Third, the explanation for this obligation in the case of promise lies closer to
explanations typically found in political theory for the legitimacy of the state
than in the literature on consent and voluntariness. As in the case of politi-
cal theory, the explanation in the case of promise depends on explaining why
another person deserves the right to make his good-faith views about whether to
perform a reason forme to act as desired. In the case of law, as I shall arguemore
fully later in this study, this special position is the result of necessity and my
acknowledgment that I would expect no less if I were in charge. In the case of
promise, the special position is justified either because one’s own understanding
of promise acknowledges that this is a desirable means of resolving uncertainty
about value disputes or because it helps foster a small bit of community even
among strangers.
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The Problem of Fair Play

Introduction

Mary and Jim are roommates. They share an apartment with separate bedrooms
and common living and eating areas. Both suffer during thewinter fromdry air –
a problem that can be solved by installing a humidifier that will add moist air
to the entire apartment. The cost of a humidifier is significant for both Mary
and Jim. One day, Mary installs a humidifier and asks Jim to pay half the cost.
Does Jim have an obligation to pay?

The literature on the duty of fair play is filled with variations on this simple
example. In fact, the inventiveness of theorists in creating hypothetical cases to
test intuitions about the duty of fair play is matched only by – and is probably a
reflection of – the inability to reach a consensus about the underlying theory that
grounds such a duty. It is as if, to borrow from Rawls’s concepts of reflective
equilibrium and considered judgments, explanations of the duty of fair play
are so confused or lacking in consensus at the level of general theory that
most of the work continues to be done at the level of intuition. Examples
and counterexamples parade for inspection in the hope that judgments about
whether a duty exists in a particular case can be connected to a general theory,
thus making the judgments more secure and considered. But intuitions about
particular cases often differ, and thus, instead of leading to confidence that a
considered judgment has been reached, the opposite occurs: Judgments about
particular examples remain contested, so that the examples themselves, instead
of providing evidence for a particular theory of obligation, become tautological
illustrations of a preconceived and contestable theory.

In this respect, the literature on fair play contrasts instructively with the liter-
ature on promise-keeping. Roughly speaking, philosophers agree that promises
create obligations. That is to say, the general consensus at the intuitive level
is sufficiently widespread that there is little need to search frantically for yet
another example of a promise that might support the intuition that an obligation
exists. Disagreement in the promissory literature occurs, instead, at the level of
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general theory as philosophers argue about why these apparent promissory obli-
gations arise and how extensive they are. All this seems reversed in the case of
fair play: The focus is mostly on examples, and it is difficult to get beyond the
intuitive level to a general theory that will ground or dispel the intuitions.

This reliance on intuitions and particular examples would not by itself
warrant skepticism about the possibility of understanding how fair play works
except for one thing – it is not always clear why new examples are constantly
needed. Instead of focusing on a paradigm case of a fair play obligation (like a
paradigm case of a promise), theorists tend to develop new and different ex-
amples, ranging from the farfetched to the mundane. Some of the examples
are ingenious and many are clever, but the sheer variety tends to underscore
the basic difference between fair play and promise: It is less clear in the case
of fair play that one can produce any example that all will agree serves as a
paradigm of the duty of fair play. Furthermore, the contexts in which people
can find themselves the recipients of unsolicited benefits are infinitely varied,
and examples used to explore fair play arguments are also infinitely varied
and easy to invent. As a result, the examples produced in the literature often
seem so different from each other that one is never sure which similarities and
differences are relevant. Does it matter, for instance, that Jim and Mary are
roommates rather than partners in a business relationship? Would one’s intu-
ition about Jim’s obligation change if Mary had shoveled a common sidewalk
that she and Jim share as neighbors?1 What ifMary, a stranger, simply shows up
and shovels Jim’s walk, presenting him with an invoice for her services?2 What
if the context expands to include an entire group – a neighborhood engaged
in a beautification project, or a community that voluntarily installs pollution
control devices, or an entire society that provides everyone in its jurisdiction
with security from domestic assault or foreign invasion? In all of these cases,
one can point to people benefiting without cost to themselves from the efforts
of others without being quite sure whether there are significant differences in
the cases due simply to the number of people involved, or the nature of the
preexisting relationship, or the kinds of goods provided, or any of a variety of
other potentially relevant factors.

My excuse for inventing in this chapter yet another example, this time of
two roommates, is related to this problem of trying to find as simple a paradigm
as possible for exploring fair play arguments. I have deliberately chosen an
example somewhere between that of two people in a close relationship (where
duties of friendship might confuse the issue) and wider contexts involving

1 See George Klosko, The Principle of Fairness and Political Obligation (Lanham, Md.: Rowman
& Littlefield, 1992), 44–5.

2 See Robert Nozick, Anarchy, State, and Utopia (New York: Basic Books, 1974), 93–5 (strangers
thrusting books into others’ hands: an example now widely recognized as easily distinguishable
because of the excludability condition discussed in the text).



142 part ii: the ethics of deference

neighborhoods, communities, orwhole societies.My hope is that understanding
how fair play works in a simple case will ease the task of applying the theory
to broader contexts – in particular, the context that motivates most of these
investigations in the first place, namely, that of political obligation.

To understand how a duty of fair play might arise, it will be helpful first to
review recent discussions of the problem that attempt to move beyond the level
of intuitions about particular examples to a general theory – a set of critical
elements, or necessary and sufficient conditions, for the existence of a duty of
fair play. Accordingly, this chapter begins with a quick review of this emerging
theory, using the roommate example to illustrate the essential conditions that
create obligations of fair play, according to writers who have recently defended
such obligations.3 In cases where disagreement exists about how to interpret or
apply a particular condition, I shall make the assumption that is most favorable
to the existence of the obligation. My goal, in other words, is to make the
strongest possible case I can for the claim that Jim has a duty to pay Mary his
share of the expense of the humidifier. The claim I shall defend is that even
where every condition is construed in a way that most favors finding such an
obligation, doubts can still be raised about whether Jim has any duty to pay.
Those doubts arise not because, as some claim, there can be no obligation in the
absence of consent; to the contrary, obligations of fair play are, I shall argue,
real and independent obligations, not derived from consent or promise. But
current accounts of the conditions that are sufficient to generate the obligation
leave doubts because they stop short of explaining the deeper basis for the duty
of fair play. To uncover that basis I shall, in the second half of the chapter,
turn to a different kind of example – one that has figured in recent debates
over the nature of fair play and that does not so obviously depend on benefits
conferred. Discussions of this example will help show how fair play is, in fact,
best understood as yet another situation in which deference to the views of
others may be morally required.

Constructing a Paradigm Case

Nonexcludability

If Mary could solve her dry air problem by installing a humidifier in her room
alone, avoiding any beneficial spillover effects to common areas or Jim’s bed-
room, the problem of fair play would not arise. Her decision to invest in a
larger-capacity humidifier that benefits both her and Jim would either be a gift

3 I rely mainly on the perceptive discussions found in Klosko, Fairness and Political Obligation,
and Richard J. Arneson, “Fairness and Free Riders,” Ethics 92 (1982): 616. Both authors list
similar sets of conditions as necessary and sufficient to create duties of fair play. See Klosko, id.,
39; Arneson, id., 623.
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or an example of what legal scholars call “officious intermeddling.”4 In neither
casewould Jim have a duty to share the expense. The reasons for this conclusion
are now widely admitted but may warrant brief review here.

gifts. If Mary’s service is a gift, no obligation to pay is created partly because
none was expected by Mary – not, at least, at the time the gift was given. Why
Mary cannot later change her mind and rightly demand payment after the gift
has been made is a matter of some dispute in the literature, particularly since
executory gift promises often can be retracted, at least in law. Most explana-
tions for this difference in treatment between executed and executory promises
depend on the claim that it is necessary to draw a line somewhere that explains
when items become the property of another. In the previous chapter, we alluded
briefly to this literature in attempting to explain the binding force of promise by
analogy to a “gift of self.” But however arbitrary the line between executed and
nonexecuted promises is, the actual conferral of benefits, freely and without
expectation of compensation, plausibly places such benefits on the other side
of the property line: Recipients have no obligation to repay a donor who later
regrets giving the gift. Possibly Jim should be grateful to Mary, but this only
demonstrates that whatever requirements are imposed by the need to show grati-
tude, they belong to a very different category than, and are easily distinguishable
from, the requirements imposed by moral obligation.5

officious intermeddling. If Mary does not intend the humidifier as a
gift, but deliberately buys a larger one than she needs, presenting Jim with
a bill for his share of the benefits, no duty results even if Jim concedes that
the bill is reasonable and that he desires the benefits. It is easy to see why
neither law nor morality supports the practice of first conferring benefits, where
they are excludable, and later presenting the bill. Disputes about how much
the service was worth and whether it was desired, along with other potential
costs that are bound to arise if such conduct is rewarded, can all be avoided by
the obvious alternative of requiring those who want to charge for excludable
benefits to first obtain consent and establish a price through exchange.6 Though

4 See Restatement (Second) of Contracts §10.1, p. 359.
5 Compare Klosko, “Political Obligation and Gratitude,” Phil. & Pub. Affairs 18 (1989): 352
(discussing A. D. M. Walker, “Political Obligation and the Argument from Gratitude,” Phil. &
Pub. Affairs 17 [1988]: 191) with Walker, “Obligations of Gratitude and Political Obligation,”
Phil. & Pub. Affairs 18 (1989): 359. I ignore special cases where gifts are made in a society that
understands them as triggering a duty to reciprocate; such cases resemble exchanges more than
gifts in the ordinary sense.

6 This rationale for refusing to recognize obligations in the case of officiously conferred benefits
also explains the exception that the law recognizes for altruistic intermeddlers: those who confer
benefits expecting payment in circumstances in which (1) it is reasonable to think that agreement
to pay would be forthcoming but (2) such agreement is impossible to obtain (e.g., the doctor
treating the unconscious accident victim.) See generallyGeorge E. Palmer,The Law of Restitution
(Boston: Little, Brown, 1978), §10.4.
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this conclusion and its underlying rationale have long been known to the law,
examples of officious intermeddling continue to appear in the philosophical
literature, leading either to mistaken conclusions about the critical elements of
fair play7 or to conclusions similar to those reached by the law.8

Benefits

objective or subjective. If Jim did not mind dry air, and would not have
invested in a humidifier in any event, the problem of whether he should pay
his fair share for benefits received doesn’t seem to arise – there are no benefits.
The major issue in applying this precondition for the existence of the duty is
whether benefits here are to be measured objectively or subjectively. Suppose
that Jim is wrong about the benefits of humidified air. Suppose that an objective
appraisal of the health problems caused by dry air, compared to the cost of
the humidifier, would lead a medical expert to conclude that the benefits of
the humidifier were worth its costs to Jim. Jim, however, is simply unaware
of, or doesn’t believe, the medical evidence.9 Does he have an obligation to
pay?

It is easy to see why the subjective measure seems the more appropriate
one. For one thing, a theory that imposes obligations on Jim despite his sincere
(but mistaken) belief that the goods or services are not worth their cost to him
will have little practical effect: Jim will not pay if he doesn’t recognize the
value, even though others accuse him of failing to do his duty. Of course, this
is not a fatal objection. Any objective theory of ethics admits that people can
be mistaken about their obligations and thus may act immorally despite their
sincere but erroneous beliefs. But in the present context, where what is at stake
is playing fair, it is easier to suggest that good-faith, sincere beliefs are more
important than whether those beliefs are in fact correct. It is difficult, after
all, to claim that Jim is free riding if he isn’t enjoying the ride, even though
others think he should be. If free riding is wrong in part because it shows a lack
of respect for those who have provided nonexcludable benefits, that rationale

7 See Nozick, Anarchy, State, and Utopia, 93–5 (the book-thrusting example is an obvious instance
of officious intermeddling that Nozick incorrectly uses to conclude that fair play can never create
obligations in the absence of consent).

8 The fact that the law has long reached this conclusion (that no obligation is owed to officious
intermeddlers for reasons mentioned in the text) tends to go unnoticed. See Garrett Cullity,
“Moral Free Riding,” 24 Phil. & Pub. Affairs 3, (1995): 10 (no duty to pay for shoe repair when
“enterprising elves” confer the benefit and later present the bill).

9 Some benefits ( where mere matters of taste are involved, for example) may not lend themselves
to objective measurement. If Jim is fully aware of the medical hazards of dry air but does
not care about those hazards, it may not be clear whether the value of the humidifier can be
measured objectively or is merely a matter of taste to be measured subjectively. Since I assume,
for purposes of my argument in this chapter, that the benefit should be measured subjectively
(since that assumption makes the strongest case for a fair play obligation), I shall not explore
here the question of when objective measurements are possible.
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ought to distinguish those who happily take advantage of nonexcludable ben-
efits from those who would just as happily forgo the benefits if only they
could.

It is possible to suggest a compromise between this choice of either an ob-
jective or a subjective measure of benefits – a quasi-objective approach to the
issue according to which some dialogue between Mary and Jim is required
if she thinks he benefits and he doesn’t. One might suggest, for example,
that infringing on Jim’s liberty by requiring him to pay for goods he doesn’t
recognize as valuable means that Mary has the burden of proof in showing
Jim that he is wrong (objectively), but that the burden then shifts to Jim if
Mary makes a plausible case.10 It is, however, unnecessary to decide whether
there is any room here for a compromise between the objective and subjective
approaches to measuring benefits. In line with the strategy of this chapter, I
shall make the assumption that yields the strongest case for establishing Jim’s
obligation by applying the subjective measure of benefits to the humidifier
example.

It is important to note what the subjective measure requires. It is not enough
that Jim believes that the humidifier is worth its cost11 to him. It must also be
the case that his own priorities for spending money for all the things that might
be worth their cost to him coincide with the timing of this particular spending
decision. I might agree that installing a swimming pool in my backyard would
be worth its cost to me. But I might have many other things I would rather do
with my money before reaching the point where the swimming pool represents
the next best marginal investment.12 So here I shall make the strongest possible
assumption about the subjective benefit of the humidifier: Not only does Jim
agree that the humidifier is worth its cost to him, he also agrees that he was
just about to purchase it himself if Mary had not already done so.13

significance. Many of the examples in the current literature involve benefits
that seem insignificant or minor: broadcasts from public address systems, the
aesthetic pleasures of a neighborhood flower garden, or the pleasure one might
derive from watching well-dressed people stroll – or trains roll – by.14 Indeed,

10 Something like this approach is suggested by Klosko, at least as applied to what he calls
“presumptive goods,” i.e., goods that one can presume all members of the public want, whatever
else they might want. See Klosko, Fairness and Political Obligation, 39, 48–50.

11 Arneson, “ Fairness and Free Riders,” 623.
12 The qualification made here, suggesting that the priority issue is separate from the net benefit

issue, could perhaps be avoided if one included in the cost of the humidifier indirect (forgone
opportunity) costs as well as direct costs.

13 For purposes of the fair play argument, it is probably enough that Jim concedes that he would
have been ready to pay half the cost of a humidifier if Mary had not already installed it. I will
make the even stronger assumption that he would have borne the entire cost, if necessary.

14 The examples may be found in Nozick, Anarchy, State, and Utopia, 93–5, and in Arneson,
“Fairness and Free Riders,” 621 (“Public goods are ubiquitous, but in many cases the benefits
they supply are small change that is insufficient to justify imposition of coercion”).
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one could probably listwith little effort numerous examples of daily unavoidable
contact with the spillover effects (both pleasant and unpleasant) that result from
the efforts of others. The idea that all of these encounters with beneficial effects
generate a duty to contribute seems counterintuitive. Defenders of fair play
obligations may explain the lack of obligation in these minor cases in several
ways. First, one may suggest that the many examples of incidental beneficial
effects cancel each other out; over the long run, I am just as likely to act in ways
that unavoidably benefit others in minor ways as I am to be a recipient of such
benefits.15 Second, one may find that many of these examples do not involve
expectations of compensation: They are gifts, either because the providers of
the benefits are acting from generous motives and intend the benefits to be
costless to recipients or because the providers are indifferent and don’t care
about contributions. Finally, one can simply bite the bullet and decide to limit
the obligation of fair play to cases that reach a certain level of “significance”
or “indispensability.”16 In line with the strategy of this chapter, I shall assume
that the benefits of the humidifier in my example are significant in the relevant
sense: Both Jim and Mary need the humidifier not just because it makes life a
bit more pleasant, but because they would otherwise suffer medical problems
they view as significant.

acceptance of benefits. We can quickly dispense with the question of
whether fair play duties arise only if recipients accept the benefits conferred.
For those, like Nozick, who think that benefits that can’t be refused can never
be accepted in the relevant sense, fair play duties do not exist – only prior
consent can yield an obligation to pay. Most of the initial response to Nozick’s
claim focused on softening this requirement, with Simmons suggesting that
acceptance in the relevant sense occurs whenever (1) benefits are not forced on
the recipient against his or her will and (2) the benefits are worth the costs.17

15 In like manner, it is sometimes suggested that one reason no compensation is required for every
trivial respect in which governmental regulations affect my use of property is that over the long
run, I benefit from similar restrictions on others’ property as much as I suffer from restrictions
on my own. For a challenging argument that all fair play arguments, however significant the
benefits, can be seen as similar trade-offs that cancel each other out in ways that do not generate a
duty, see A. de Jasay, Social Contract, Free Ride (Oxford: Clarendon Press, 1989), 135 (“‘free
rider’ and ‘sucker’ are, if looked at closely, more ubiquitous social roles than we tend to imply
in ordinary discourse”).

16 See Klosko, Fairness and Political Obligation, 44–5. Klosko’s explanation for why no duty
arises where the benefits are slight is that the recipient may not find the small benefits worth
the cost; but that explanation is just an application of the benefits requirement, not a reason
for automatically excluding all slight benefit cases from the reach of the fair play argument.
Arneson suggests another reason why no obligation arises in these cases, namely, that the costs
of coercion to enforce the obligation would outweigh the value conferred. See “Fairness and
Free Riders,” 621. This suggestion seems to confuse the question of whether there is a moral
obligation with the question of whether it is worth enforcing.

17 John A. Simmons,Moral Principles and Political Obligation (Princeton: Princeton Univ. Press,
1979), 132.
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As Klosko notes, these two conditions seem automatically to be met by a
subjective approach to the measurement of nonexcludable benefits.18 Certainly
they are met under the assumptions we havemade about Jim’s acknowledgment
of the benefit of the humidifier in our example.19

Fair Play, Tacit Consent, and Explicit Dissent

Those who think that fair play obligations arise only when there is prior consent
are quick to reduce the apparent strictness of this conclusion by noting that
consent need not always be explicit. One can “tacitly consent” to pay when
one accepts goods knowing that they are offered with the expectation of pay-
ment and not as a gift. Thus there will be many cases where the “active
acceptance” of benefits can be accounted for by straightforward theories of
consent or promise, without the need for an independent duty of fair play. The
natural countermove by defenders of an independent obligation of fair play is
to make the recipient of the benefits explicitly deny in advance any consent
to the scheme that provides benefits, so that any intuition that an obligation
results cannot be accounted for as a case of tacit consent. Simmons gives the
following example. Jones votes against a proposal to dig a public well, an-
nouncing in advance that he does not agree to the scheme. After the well is
built, Jones takes water from it, continuing to deny that he consents to pay.
According to Simmons, Jones has a benefit-based obligation to pay that cannot,
in the face of Jones’s explicit dissent, be derived from tacit consent.20 Similarly,
Greenawalt invites us to imagine owners of a condominium refusing to agree to
a scheme for maintaining the condominium’s tennis courts. When the owners
subsequently play tennis on the courts after others have paid to maintain them,
they now have a benefits-based obligation to pay their share of the maintenance
expenses.21

The problemwith these examples by defenders of fair play is that they ignore
the requirement that benefits must be subjectively worth it to the recipient.
Presumably, water from the public well cannot be made excludable (otherwise,
Jones is simply stealing when he takes from the well – a violation of a different
duty, not a duty of fair play). Similarly the condominium owners presumably

18 Klosko, Fairness and Political Obligation, 51.
19 Simmons also adds a third requirement, namely, that the recipient understand that the benefits

have been provided pursuant to the cooperative efforts of others. It is not clear what the basis
for this requirement is (Klosko concludes that it is “an unproved assertion.” Id., 52). At most,
it seems to raise questions not so much about whether the benefits were produced “through a
cooperative scheme” as about the expectations of the benefactors: Did they confer the benefits
with the expectation that all who benefited would pay their share or did they intend the benefits
as a gift? I consider this issue, concerning the expectations of the benefactor and whether the
recipient must know about them, in the next section.

20 Simmons, Moral Principles, 126–7.
21 See Kent Greenawalt, Conflicts of Law and Morality (Oxford: Oxford Univ. Press, 1987), 123.



148 part ii: the ethics of deference

have a preexisting property right of access to the common tennis courts. That
being the case, the dissenters’ existing rights cannot be compromised just by
bestowing benefits that the dissenting condominium owners have explicitly
declared in advance are not worth it to them. Of course, the benefits, being
nonexcludable, may be happily accepted once they are provided despite the
dissent; but that is the consequence of respecting the preexisting property rights
of the dissenting recipients.

Tomake Simmons’s andGreenawalt’s examples work, wemust suppose that
Jones and the condo owners do believe the benefits are subjectively worth it in
the relevant sense – as respects both the priority question and the net benefits
question. Can one in this case, by announcing in advance a refusal to pay,
avoid the fair play obligation? If Jim makes it clear to Mary just before she
buys the humidifier that he hopes she isn’t expecting him to pay for it, does
this affect Mary’s right to a contribution from Jim when she proceeds? When
providers of benefits like Mary (or Jones’s town or the other condominium
owners) proceed in the face of explicit refusals to pay by nonexcludable benefi-
ciaries, the providers do so presumably because the project is worth it to them,
even without the dissenters’ contributions. They are, in the law’s terminology,
“self-serving intermeddlers,”22 and intuitions about whether they can somehow
impose obligations on explicit dissenters are, at best, unclear.23

I focus on these examples because the case of explicit dissent in advance
by potential beneficiaries points to the basic problem with fair play arguments
even under the most plausible set of conditions: People may dissent from a
proposed beneficial cooperative scheme not because they are trying to take
advantage of others by free riding, but because they do not agree with the
proposed method of allocating burdens and benefits. They may be quite willing
to run the risk of losing the benefits, betting that others will give in first; but
as long as they are willing to let everyone else play this same game of “bluff,”
they can hardly be said to be taking advantage when they win the bluff. I return
to this basic problem later.

22 For general discussion, see Philip Soper, A Theory of Law, (Cambridge, Mass.: Harvard Univ.
Press, 1984), 72–4.

23 The point is nicely made by John Dawson in his classic exploration of these problems in the law
of restitution. Though I have quoted the passage before, it is worth repeating here as evidence that
intuitions in these cases of self-serving intermeddlers are insufficiently clear to justify relying
on them as self-evident examples of benefit-based obligations:

The underlying assumption, which at times seems almost to rise to the level of a moral judgment,
is that self-serving enterprise . . . should make its own way and is not entitled to subsidies.
Discussion could end at this point if it were not for the source of the subsidy sought. If awarded,
it would be drawn from those who themselves have gained without effort or contribution of
their own and who can offer no more persuasive reason for refusal to contribute than: “We never
asked for it.” So there is always that underground spring of resentment that was so successfully
tapped . . . by the Book of Matthew, which described as a “hard man” one who reaps where
he did not sow. J. Dawson, “The Self-Serving Intermeddler,” Harv. L. Rev. 87 (1974): 1409,
1457.
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Why the Paradigm Case Fails

Provider Expectations

Under the assumptions I have made, most defenders of the duty of fair play
would, I believe, claim that Jim has a duty to pay Mary for his share of the
benefits of the humidifier: (1) Mary has no choice but to provide Jim with
the benefits (they are not excludable), and (2) the benefits are significant and
worth their cost to Jim – by reference to his own subjective values. These two
conditions, as analyzed more fully earlier, are the most important features in
explaining why many would presumably conclude that fair play requires Jim
to pay.24 But there is one aspect of these conditions that warrants separate
discussion, even though it has already been partly treated. We have noted that
the motivations of the person providing benefits can be critical to the existence
of a fair play duty: No obligation, for example, arises if the provider intends
the benefits as a gift. Providers must expect beneficiaries to share their part
of the costs, and this fact must presumably be made known to beneficiaries.
This condition raises problems of timing and misunderstanding: When must
Jim know of Mary’s expectations, and what happens if he doesn’t know?

Suppose that Jim thinks Mary is conferring a gift and discovers his mistake
only after Mary presents him with a bill. If Jim refuses to pay, two situations
are possible: (1) Mary may have proceeded even without Jim’s contribution
(the humidifier’s entire cost is more than justified by its benefits to her) or (2)
Mary would not have bought the humidifier without Jim’s contribution (the
benefits to her are not worth more than half the cost). In the former case, Mary
has self-interested reasons for proceeding and, as just seen, it is not clearwhether
she is being treated unfairly if Jim leaves her bearing the entire cost of a project
that, in the end, still represents a net gain to her. In the latter case, however,Mary
has suffered a loss, having paidmore than the humidifier is worth to her, and this
fact may seem to strengthen the appeal of the fair play argument, particularly if
all of the other requirements of the benefit condition are satisfied. If one thinks
Jimwould normally have an obligation to pay his fair share in this case, the only
issue left is the effect of the misunderstanding on Jim’s duty. If Jim was at fault
for the misunderstanding (he should have known that Mary was acting only on
the assumption that he would help pay), we can presumably continue to charge
him with a duty of fair play, buttressed now by a duty not to be negligent.
But what if no one is at fault for the misunderstanding (or both are equally
at fault, which should come to the same thing)? Does Jim still have a duty
to pay?

24 Other conditions sometimes found in the literature seem to me either to be implicitly included
in the preceding two conditions or are sufficiently obvious that they do not require separate
discussion. The major other condition, variously described, is that the benefits and burdens must
be fairly distributed (Jim must only pay his proportionate share of the expenses).
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Consider an easier case. Suppose that Mary’s expectations are clearly com-
municated to Jim at the outset. IfMary tells Jim she is purchasing the humidifier,
expecting him to pay his share, Jim may consent to the arrangement (explic-
itly, or implicitly by saying nothing), in which case we do not need fair play
to establish his duty because we now have consent.25 Alternatively, Jim will
explicitly dissent, leaving us in the situation discussed in the preceding section.
At least Mary will be saved from a loss if the humidifier is not worth its entire
cost to her; otherwise, she proceeds knowing full well that she’ll have to bear
the entire cost and realize a lesser net gain than if Jim had agreed to pay part,
thus weakening the intuitive appeal of the fair play idea.

Most fair play examples seem to fall into a category that differs from this
“easier case” because there is no opportunity for prior communication: Jim
finds out after the fact that he is expected to pay, and it is nobody’s fault that he
wasn’t explicitly given a choice to opt in or out at the beginning. Such situations
are more likely to come about when the enterprise involves many people and
collective efforts are needed to produce the good, which may explain why such
“cooperative enterprises” figure so prominently in attempts to find paradigm
cases of fair play and associated elements of a general theory. The difficulties of
negotiating in advance with all who might benefit from cooperative enterprises
that produce nonexcludable goods is just one of the well-known features of
“public goods” that has led to the enormous literature on collective action prob-
lems. In these cases, it is plausible that people can discover they are receiving
benefits that were (1) intended by providers to be paid for by all but (2) are
made available under circumstances that do not permit advance negotiations
to clarify just who is and is not willing to be a contributor. These features also
coincide nicely with the situation people face in the context that motivates so
much of the fair play discussion, namely, that of political obligation. We arrive
in a state that is already in place, already providing the benefits that, it is argued,
fit the requirements for generating fair play duties; but, of course, none of us
had an opportunity to declare in advance whether we want to be in or out. The
same reason that makes consent theories implausible as grounds for political
obligation explains the attractiveness of fair play arguments that apply regard-
less of consent. Indeed, one can draw an analogy here to the same rationale
that underlies the exception recognized in law for “altruistic intermeddlers”26:
One has an obligation to pay for unsolicited benefits (even where they were
excludable) if the provider reasonably thought one would have agreed to pay
for them but consent under the circumstances was impossible to obtain. So, too,
with the state. Those who cooperate and pay for the public goods that the state

25 Even the law would assume that silence here, followed by receipt of benefits, would constitute
acceptance of an offer and thus a straightforward promise to pay. See Day v. Caton, 119 Mass.
513 (S. Ct. Mass., 1876); Restatement (Second) of Contracts § 69 (1979).

26 See footnote 6.
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provides can reasonably assume that persons who can’t yet be consulted about
their willingness to pay would agree if they had the chance.27

Two Kinds of Dissent

The major point of the preceding discussion is that if prior negotiations are
possible in advance of providing benefits (even nonexcludable benefits), we
should always end up in one of the two situations already imagined: Either
there is consent, so that fair play arguments are unnecessary, or there is explicit
dissent by some recipients, creating doubt about why they should have any
duty to pay if, with full knowledge of the dissent, providers (who are now self-
serving intermeddlers) produce the benefits anyway. But the problems with
the paradigm case are serious even if we assume that no possibility of prior
negotiation exists. Though it is somewhat harder to see how this might happen
in the simple two-person case we are considering, it is not entirely implausible.
Mary might think, based on prior conversations about the importance of a
humidifier, that Jim would pay his share if she purchased a humidifier; and it
is easy to imagine that Jim might know that if Mary made such a purchase,
she would not be intending to make him a gift. But there has been no explicit
discussion about actually making the purchase. OnceMary makes the purchase
(not consulting Jim in advance, either because there was no time or because she
reasonably thought it wasn’t necessary), we have the ingredients that explain
how it could happen that neither party could be faulted for the absence of prior
negotiations. Jimhas no reason to know thatMary is about tomake the purchase,
and Mary has no reason to know that Jim would object if she did.

If all of this is conceded, do we now have a paradigm case for an obligation
of fair play in Jim’s case? We have assumed the following: (1) Jim agrees that
the humidifier is worth its costs to him (and was, in fact, on his shopping list
for tomorrow); (2) he knows that Mary never intended to make him a gift; (3)
he recognizes that Mary was not acting unreasonably or negligently in failing
to ask him first about whether he would pay his share.

To understand what is missing in establishing Jim’s duty, imagine how Jim
might explain toMary why he doesn’t think he should pay. Most of the fair play
literature assumes that someone in Jim’s situation can make only the unappeal-
ing sort of response that shows he is a free rider, a kind of grasping freeloader,
happily availing himself of benefits just because there is nothing Mary can do
to prevent his doing so. But Jim has another possible explanation, one that is
far more appealing morally than the brute assertion of a willingness to “reap
where one has not sown.” Jim’s explanation for why he thinks he shouldn’t pay
could reflect a different view of the principle that he thinks should be followed

27 Klosko’s definition of “presumptively beneficial” goods nicely fits into this rationale as well.
See footnote 10.
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in distributing the burdens and benefits of this particular collective good – a
principle that is no less fair than the principle of proportionate payment by all
who benefit that is presupposed by the notion of fair play.

Here is themajor problemwith the fair play literature. The literature assumes
that the only legitimate grounds for dissent fromabeneficial cooperative scheme
is based on subjective disagreements about the value of the benefits – dissenters
object because the benefits aren’t worth it to them. Thus attention is focused on
the benefits condition: If the benefits are subjectively worth it in the relevant
sense, then, we are told, dissent that comes too late (and, as we have seen,
even dissent that comes ex-ante, according to some) is dissent for the wrong
reasons: It is a kind of selfishness, grabbing benefits just because nobody can
now do anything about it. But dissent can also be based on disagreement about
the principle of distribution itself that underlies the fair play idea. What other
distribution principle might one suggest? At least two come to mind. The first
is a lottery. Jimmight say that when it comes to making major purchases for the
apartment, he would prefer to draw lots, with the loser bearing the entire cost.
The second distribution principle is what I referred to earlier as a “bluffing”
strategy. “We both want the humidifier, and either of us might pay for it alone
if the other doesn’t agree, so we’ll just see who can hold out longer.”28 There’s
nothing unfair about such a principle; indeed, since it allows either party to win,
it satisfies a generally accepted condition for denying that any obligation to pay
should result.29 Jim may be free riding, but since Mary had the same chance
to end up as the free rider, it is more appropriate to call him a “winning rider.”
This principle, to be sure, risks the possibility that both parties end up worse
off (by suffering dry air longer than either would prefer), a problem that once
again leads back to an enormous collective action literature. But the point is
that there is nothing irrational or immoral about choosing to risk this particular
disutility as long as it is at least offset by the possibility of winning: Depending
on the particular circumstances (and one’s willingness and ability to bluff ), the
expected value of the holding-out strategy could be positive.

So even the best paradigm case remains incomplete. We need to explain
why Jim, if his dissent is in fact based on an honest disagreement about the
appropriate distribution principle, should have an obligation to defer to Mary’s
different fair play principle. Though we are still some way, perhaps, from un-
derstanding the duty of fair play, we have made at least one significant change
in our approach to the issue. In line with the thesis of this study, the fair play
issue, according to the preceding analysis, is better approached by re-presenting
it as a question of why one might have a duty to defer to the normative views

28 By calling this the “bluffing” strategy, I don’t mean to suggest that bluffing is inevitable, but just
that it is permissible. It is possible that one could accept the bluffing principle simply because
it might be a better way of seeing who cares about the humidifier more.

29 See Klosko, Fairness and Obligation, 35 (there is unfairness only if “the advantages of non-
cooperation cannot be extended” [to all]).



The Problem of Fair Play 153

of others about how to distribute burdens and benefits in certain contexts. To
answer that question, I shall first consider another recent example in the fair
play literature that helps shift the analysis in a direction more closely related to
this new approach.

Fair Play as Deference

An Example of Another Kind: Taking Turns in Queues

Anyonewho does any freeway driving these days has experienced the following
situation, presented recently byDavid Luban as another example of the fair play
obligation:

You are driving on a highway, and two lanes must squeeze into one. . . . You see that
the cars in the two lanes are taking turns. You know (let us suppose) that this method
advances the line of traffic most rapidly. . . . When you come to the head of the line,
you . . . skip ahead out of turn.30

Luban includes this example as well as another line-jumping case (you cut into
the front of the line at a bus queue in London) as comparable to examples of
the sort we have been considering. The illuminating exchange that followed
between Luban andWasserman reveals a different direction for fair play theory
that helps fill out the basis for the obligation.31

The first question is whether we can even construe line-jumping as a case of
taking advantage of nonexcludable benefitsmade possible through the efforts of
others. Presumably, the attempt to make the cases analogous requires us to posit
the following: (1) I could not have jumped in front if others had not lined up (thus
I am taking advantage of the benefit of quicker mobility made possible only
through the efforts of others; (2) thosewho lined up incurred a cost (they gave up
the chance to cut in line ahead of where they are in the queue, but this cost was
outweighed for them by the benefit of the more orderly procedure). Note that it
is the second of these assumptions that is odd. In the case ofMary and Jim, there
is no doubt that Mary incurred costs to purchase the humidifier. But to say that
those who lined up incurred a cost seems to assume what is at issue: Maybe
a Manhattan bus stop free-for-all would actually have benefited some people

30 David Luban, Lawyers and Justice: An Ethical Study (Princeton, N.J.: Princeton Univ. Press,
1988), 39–40 (as quoted in D. Wasserman, Review Essay, “Should a Good Lawyer Do the Right
Thing? David Luban on the Morality of Adversary Representation,”Md. L. Rev. 49 [1990]: 392,
407).

31 Compare Luban, “Freedom and Constraint in Legal Ethics: Some Mid-Course Corrections to
Lawyers and Justice,” Md. L. Rev. 49 (1990): 424, with Wasserman, id. Wasserman suggests
that the blocked-lane case is different from (and more like the neighborhood cleanup cases than)
the bus-queue case, because the former is simply an application of a principle determining how
to proceed (take turns) about which we have strong antecedent beliefs. For reasons that will
become clear, I treat both cases as essentially similar.
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(themore aggressive). So thosewho don’t like the free-for-all are just exhibiting
their preference for a distribution principle that favors them. If I prefer the free-
for-all principle, presumably it is because it favors me compared to lining up;
but that does not distinguish me from those who are lining up: They prefer that
procedure because it favors them compared to the free-for-all principle.32 But
there is a second problem with trying to explain intuitions about the fairness
of line jumping in the way one explains free riding. As Wasserman notes, our
indignation at someone who cuts in line does not seem to depend on whether
the line jumper is actually gaining at our expense: We would feel the same
indignation even if there was no gain or expense, as in the case of someone
who cuts into a short line for a bus that has plenty of seats for everyone.33

The same is probably true for the blocked lane on the freeway. Imagine that
someone spurts ahead without taking turns like everyone else, but that under the
circumstances (1) no measurable extra delay results for anyone else and (2) the
line-jumping driver is not made better off than he would have been under a
free-for-all scheme (i.e., he would have been first in line anyway, as the most
aggressive driver). The point is not whether these two conditions are plausible.
The point is that even if a case arose that seemed to fill both conditions, most
people would still probably feel indignation at the driver who refuses, like
everyone else, to take turns. The indignation does not somuch reflect resentment
over his exploiting our patience to benefit himself as it does resentment that he
somehow thinks he is better than the rest and need not conform to the principle
that requires turn-taking. Note that we might not feel the same resentment
toward the motorcyclist who can more easily fill both conditions: She can
pass the blocked cars on the shoulder and slip through the construction gap
without either delaying others or benefiting herself at their expense. If similar
resentment does not arise in her case (and one can even imagine reactions just
the opposite of resentment: drivers waiting in cars might admire or envy the
motorcyclist), it is because the motorcyclist already is distinguishable from
ordinary drivers in ways that don’t indicate that she is unjustifiably claiming to
be better than us. Motorcycles can go places cars can’t.

In some respects this is a familiar problem, treated at length in the collec-
tive action literature. If the lawn will be ruined if a certain number of people
cross but will be unaffected by a few crossings, why should those who refrain

32 Note how similar the argument here is to the argument that can be made about whether the
state is better than a state of nature. Those who would win in the state of nature are arguably
the strong and aggressive, whereas the weaker and less aggressive prefer the security of the
state. This possibility of different attitudes about the value of the state helps explain the point of
classical state-of-nature arguments in political theory. Those arguments aim to show that even
the strong and aggressive stand to gain from the state (see Hobbes’s emphasis on the relative
weakness of even the strongest). It is not so clear that one could similarly establish that the first
come, first served principle is best for everybody, though this forms part of the disagreement
between Wasserman and Luban.

33 See Wasserman, “Should a good Lawyer Do the Right Thing?”, 409.



The Problem of Fair Play 155

from crossing resent someone who takes the shortcut without causing harm?34

Some attempts to answer this question fall back on generalization arguments
(if everyone did that, the consequences would be disastrous; therefore no one
should do it). But our line-jumping examples suggest a different explanation.
Even if some people could cross harmlessly (or line-jump without hurting any-
body), there remains the question of how to allocate that benefit. Lotteries and
turn-taking provide one obvious principle; line-jumping suggests another, akin
to the bluffing game mentioned earlier: “Let all who think they can jump over
others without making everybodyworse off try.” If one is willing to universalize
this principle, it is not clearly unfair; nor is it irrational, even though it carries
the risk that errors can be made in inviting everyone to calculate whether they,
too, can do the same without bringing about worse effects than taking turns.

What we need is an explanation for why the line jumper should defer to the
distribution principle that everyone else has apparently accepted. Two possible
answers suggest themselves. First, as Wasserman suggests in his exchange on
this issue, one may conclude that some distribution principles, like “first come,
first served” are in fact morally superior to others, and for that reason, failure
to follow the principle is morally wrong, regardless of what others are doing.35

The fact that others are observing the principle is not critical to creating the
duty, but only to facilitating our ability to comply with the preexisting duty
to observe the principle. The problem with this answer lies in its questionable
assumption that only one principle (first come, first served) is morally correct
in these situations. As Luban points out in his response, it is not clear that we
would condemn as immoral, as Wasserman’s assumption seems to require, the
multiple-line queuing arrangements found in fast food outlets and supermarkets
where customers take “the luck of their lane.”36 Luban’s suggestion is that we
have a duty to respect the principle already accepted by others as long as the
principle is one of several possible reasonable principles. Luban reaches two
important conclusions: (1) One need not receive benefits from a cooperative
scheme in order to have an obligation to respect the principle that generates
benefits for others under that scheme;37 (2) the duty of fair play rests in the
end on our duty to respect the power of others “to obligate us to participate in

34 For a brief examination of this problem and an illuminating comparison of consequentialist
and fairness attempts to account for it, see Klosko, Fairness and Obligation, Appendix I. For a
complete and original treatment, see Donald Regan, Utilitarianism and Co-operation (Oxford:
Clarendon Press, 1980).

35 Not quite “regardless of what others are doing.” If others are following the wrong principle (e.g.,
the free-for-all bus-queue principle), we may be excused from trying to follow the first come,
first served principle because it would be impracticable to do so. See Wasserman, “Should a
good Lawyer Do the Right Thing?”, 409.

36 Luban, Lawyers and Justice, 459 (quoting Wasserman, id., 410).
37 “The role of benefits . . . in my argument is [indirect]. Only if a legally-created scheme creates

benefits (for someone) does it make sense to regard noncompliance with the scheme as an
expression of disrespect for our fellows. . . . ” Luban, Lawyers and Justice, 458.
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schemes with which we disagree – schemes that may not be utterly brilliant or
maximally fair. . . . ”38

Luban’s conclusions provide strong support for the general thesis of this
study. But there are two respects in which Luban’s analysis is incomplete. First,
as we shall see in the next chapter, the re-presentation of the duty of fair play
as an obligation tied less to the receipt of unearned benefits than to the duty to
respect the principles of others undermines Luban’s claim that the obligation
to obey the law is horizontal (owed only to the members participating in a
particular, legally created, beneficial cooperative scheme) rather than vertical
(owed to those who enacted the law in the first place). In this respect, the
consequences of a respect-based view of the basis of the fair play obligation are
more extensive than Luban recognizes. Second, Luban’s failure to make any
distinction between principles one has a duty to respect and the actual receipt
of benefits overstates the fair play obligation: It fails to distinguish between
mere rudeness and the violation of a moral duty. A complete respect-based
theory of the duty of fair play is, in these two ways, both stronger and weaker
than Luban’s analysis suggests. To see this, let us return to our paradigm case
and then, in the next chapter, apply this discussion to the problem of political
obligation.

The Paradigm Case Explained

the reasons for deference. The preceding discussion reveals the error
in attempting to derive Jim’s obligation toMary from the fact that Jim is getting
a free ride if he pays nothing. This traditional focus on an apparently ungrateful
beneficiary overlooks the more basic problem of explaining why Jim, who may
simply be following an equally plausible normative principle of his own, should
defer toMary’s different principle about how collective benefits and burdens are
to be distributed. Two cases can be imagined. First, Jimmay also believe that the
normMary is following – each beneficiary pays his or her proportionate share –
is the correct norm and is “naturally” superior to all other possible principles. In
this case, no problem arises: Jim is simply being inconsistent in failing to follow
his own normative principle in a case in which he admits it applies. The free
play issue becomes interesting only in the second case: Jim sincerely believes
that a different normative principle (“we all take equal chances in seeing who
can hold out longest”) is the appropriate one to follow. If we assume that both
normative principles are morally defensible, what reason does Jim have to defer
to Mary?

The answer to this question requires reconsidering the type of relationship a
roommate situation is and how the value of such a relationship affects the duties
of those involved. If Jim andMary were in a close relationship, it is plausible to

38 Id., 461.
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suggest that Mary’s principle is naturally superior to Jim’s bluffing principle,
which invites dissembling and a kind of strategic maneuvering that can easily
undermine the trust and affection necessary for a close relationship. But even if
one could defend Jim’s principle as consistent with these features of friendship,
one might still urge deference to Mary’s norm for reasons very similar to those
that figure in attempts to establish her principle as naturally superior. Mary’s
norm, after all, is already the existing (accepted) norm; her principle has been
adopted and acted on by the relevant community (in this two-person case, Mary
is the only other person in the community); moreover, it was acted on under
circumstances that do not permit one to charge Mary with fault for failing to
discover that Jim actually believed in a different principle. The fact that the norm
already exists provides a basis for the same kind of argument for deference
that was available in arguing for the natural superiority of Mary’s principle:
Deference fosters a caring community; insistence on one’s own principles (even
if they are as good as or better thanMary’s) fosters competition and antagonism.

It may now be easier to understand why fair play theory generates so much
disagreement about whether the duty is genuine and distinct from promise.
There is no clear answer in the roommate case to the question of whether Jim
should prefer a caring community to a competitive one. The relationship of
roommate is too general and permits of too many variations to allow one to
draw the same conclusions about the ingredients necessary to its successful
maintenance that one can draw in the case of a close relationship. Context here
is crucial. Roommates in a sports fraternity may discover value in the kind
of competitive community that Jim’s principle promotes, whereas freshman
college students, newly assigned to roommates in a dormitory, may make a
serious mistake by not cultivating a cooperative community with those who
have temporarily assumed the status of potential friend.

The main point is that the duty of fair play depends ultimately on a defense
of the value of the relationship that the duty promotes – just as the duty to
defer, in appropriate circumstances, to a close friend depends on understanding
what friendship is and why ignoring or jeopardizing the value of friendship
is a kind of moral failure. But where the circle of acquaintanceship broadens
beyond that of a close friend – ranging from roommates, to next-door neighbors,
to more loosely defined communities engaged in the production of mutually
beneficial and nonexcludable goods – arguments about whether a cooperative
or competitive community is preferable will be far less clear. Finally, it is
important to recognize how much weight the duty of fair play seems to accord
to the existing norm: Right or wrong, the fact that a norm has already been
adopted and acted on changes one’s own normative situation from what would
have obtained if no decision about the operative norm had yet been made.

the relevance of benefits. Though the duty of fair play has less to do
with the receipt of benefits than is often thought, benefits do play a role in the
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theory. Explaining that role can help illustrate both why the focus on benefits
dominates so much of the literature and why that focus needs to be redirected
to the idea of deference.

Fair play duties ultimately depend on the obligation to respect the views
of others, even where those views differ from our own. But the situations that
seem to call for one to depart from one’s own life pattern out of respect for
others range far more widely than just the duties of fair play we have been
considering. Assume, for example, that Mary dislikes soup-slurping, but Jim,
having spent time in countries where slurping is a sign that one approves of
the soup, continues to enjoy his noodles noisily. It is not hard to see why Jim
might have reason to defer to Mary’s custom. Indeed, the reasons for following
rules of etiquette and adhering to strange customs in foreign countries (“when
in Rome”) can probably be explained in terms that “sound in respect” and thus
resemble duties generated from the obligation to defer to others. One possibility
is to treat all of these situations as examples of a “duty of respect,” with no
distinction between the trivial and the serious.39 But there is a second possibility
that probably more closely reflects existing practice: Rules of etiquette and the
like may generate reasons for deference, but in these more trivial instances,
we are likely to talk in terms of politeness and rudeness rather than duty and
obligation.40 If this is correct, the role of benefits in generating duties of fair
play can be understood as marking the crossing from the trivial to the serious.
Where property or valuable goods are at stake, particularly in the significant
amounts that are necessary to generate the duty of fair play,41 we aremore likely
to think that the error is one of moral failing rather than mere rudeness.

Thus, the ethics of deference is weaker in scope (a less extensive theory of
duty) than the general requirement for civility or courtesy. On the other hand,
where the duty to defer does apply, the force of the obligation is stronger than
that of ordinary courtesy: Reasons to defer can outweigh not just self-interest
in matters of etiquette, but strong principle in cases of moral disagreement. To
see the full implications of this revised view of fair play, we turn now to the
context in which fair play arguments have most often been used, namely, that
of political obligation.

39 Relevant here are recent discussions, noted earlier (see Chapter 1, footnote 16) suggesting
a connection between courtesy and morality. See Cheshire Calhoun, “The Virtue of Civility,”
Phil. & Pub. Affairs 29 (2000): 251; Sarah Buss, “Appearing Respectful: TheMoral Significance
of Manner,” Ethics 109 (1999): 795.

40 See H. L. A. Hart, The Concept of Law (Oxford: Clarendon Press, 1961), 79–89 (“The Idea of
Obligation”).

41 See the discussion at 145–6.
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Political Obligation

Introduction

The previous two chapters illustrate some of the advantages to be gained from
re-presenting familiar problems about the obligations of promise and fair play
as problems of explaining why one might have reasons to defer to the nor-
mative views of others. This chapter attempts a similar re-presentation of
the obligation to obey the law. I shall suggest that this problem, too, is best
seen as a direct application of a theory that shows why citizens may always
have reasons to defer to the legal norms of the state. But I shall begin by
first attempting to apply the more traditional argument about fair play as a
basis for political obligation. Since we have now shifted the focus of fair
play arguments from benefits conferred to the duty to respect the normative
judgments of others, it may be that this new focus will help solve standard
problems in using fair play to establish a prima facie obligation to obey the
law.

Political Obligation and Fair Play

I suggested earlier that fair play arguments for political obligation have become
a popular alternative to arguments based on consent because they have the
advantage of generating duties in exactly those cases where consent theories
are weakest: namely, where citizens who derive benefits from living in a state
cannot, by any reasonable interpretation of their conduct, be said to have agreed
or promised to do anything in return. But application of fair play theory to such
cases is problematic, revealing both the errors and the strengths of the standard
analysis.

Begin with the strengths. The discussion in the preceding chapter shows
how theories of fair play might be thought to establish a basis for political
obligation. First, the benefits provided by the state – the value of security is the
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most obvious – are nonexcludable. Second, except for political anarchists,1 any
citizen will presumably admit that these benefits are significant, thus satisfying
even the most stringent requirement that the benefits be measured subjectively.
These two features are sufficient conditions in the view of some theorists2 to
ground at least a prima facie duty to obey the law.

The problems with this fair play argument, at least in its standard versions,
have often been noted. The standard versions all focus on benefits conferred as
the basis for the duty to obey – benefits that are conferred either horizontally
(derived from the obedience of others) or vertically (derived from the value of
having a legal system that establishes security). The horizontal arguments find
the benefits that trigger the duty to obey in the fact that other citizens sometimes
also obey the law, even when doing so is against their interest. This benefit, it is
said, generates a duty on my part to obey in turn when it is against my interest
to do so. The argument is unconvincing for two reasons. First, other citizens
who obey the law are not voluntarily conferring a benefit on me comparable
to the benefit conferred by those who willingly install devices for controlling
air pollution. The law’s sanctions make the motives for compliance by others
too uncertain to make the analogy to free riding work. I am not free riding if I
choose to risk sanctions that others are simply too timid to incur – they could
have run the risk, too; instead they chose a different course. There is, then, no
free benefit being conferred. Second, even if one could isolate those subjects
whose compliance is willing (subjects whose obedience is not motivated by
the sanction), the idea that they are benefiting me in ways that require similar
restraint on my part is farfetched: How will my compliance with laws that are
misguided benefit them?

This latter problem of explaining how obedience to bad laws can be said
to benefit those to whom one owes a duty of fair play also haunts the vertical
versions of the fair play argument. These versions focus, more appropriately, on
the benefits derived from the existence of the state itself rather than the benefits
that arise from the fact that others are law-abiding subjects. But even if one
concedes the value of the state, it may well be that disobeying bad laws will
actually prove more beneficial in the long run to a healthy state than obedience.
Once again, it is difficult to see how one connects whatever obligation may be
created by the benefits of living in a legal system with the specific obligation
to obey all laws.

1 I use the term “anarchist” to refer to those who deny the value of any state, preferring anarchy and
the state of nature to any organized monopoly on coercion. Recent defenders of “philosophical
anarchism” fall into a variety of camps that may mean to deny only the existence of a univer-
sal obligation to obey. See Chaim Gans, Philosophical Anarchism and Political Disobedience
(Cambridge: Cambridge Univ. Press, 1992), 2. For a good discussion of various forms of philo-
sophical anarchism, see A. John Simmons, “Philosophical Anarchism,” in For and Against the
State, eds. John T. Sanders and Jan Narveson (Lanham, Md.: Rowman & Littlefield, 1996), 19.

2 See, in particular, George Klosko, The Principle of Fairness and Political Obligation (Lanham,
Md.: Rowman & Littlefield, 1992).
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Consider now how these problems with the standard fair play argument are
lessened and may even disappear when the duty of fair play is re-presented as a
duty to defer to the views of others. We have seen that fair play arguments may
rest, in the end, on reasons to defer to the existing normative views of a given
community about how benefits and burdens are to be distributed. As applied to
the state, the first steps in establishing the duty to defer to legal norms parallel
the steps in the standard fair play arguments: The benefits of living in a legal
systemare nonexcludable and subjectively valuable tomost subjects. That being
the case, the question of whether one has reason to defer to the existing norms
of the state resembles the question explored in the preceding chapter. Deference
to legal norms, even when those norms are wrong, may show respect for the
values of the legal community in a way that strengthens the political bonds
of society, just as deference to Mary’s view about how to share the common
benefits of purchasing the humidifier may promote amore desirable community
than acting on one’s own, equally valid, normative views. These arguments for
deference, however, appear to bemostly instrumental: They point to the gains to
be achieved in terms of a strengthened community by going along, even though
one believes the community itself ismaking amistake. But instrumental reasons
for deference are subject to the same objections we have already noted in the
case of standard fair play arguments. First, there is no clear answer in the case of
the state, any more than in the case of the roommate situation, to the question of
whether a cooperative or competitive community is preferable. Some subjects
may be willing to disobey laws, paying the sanction if necessary and happily
inviting others to do the same if they can, even though the consequence is a
competitive attitude toward law that does little to foster a community of shared
values.3 To prefer such a competitive community in the case of law may not be
clearly erroneous – any more than it is clearly erroneous to prefer line-jumping,
or luck of the lane to first come, first served as principles for allocating benefits
and burdens. Thus a subject who chooses the competitive relationship over
the more fraternal cooperative arrangement will not have instrumental reasons
to defer. Second, even if one does prefer a more cooperative relationship (or
if it can be shown that cooperation is naturally superior), one still will not
always have instrumental reasons to defer since not every act of disobedience
will jeopardize the cooperative arrangement. Some acts of disobedience may
even deepen community ties by leading others to recognize and change clearly
unjust laws. Instrumental reasons to defer, in short, will always fall short of
generating prima facie obligations to obey all laws for the reasons that we have
already seen. Here, it seems, whether one is thinking of duties of fair play
or of reasons to defer, context is everything: Sometimes obedience will have

3 Ronald Dworkin, whose views I consider at greater length later, also suggests that certain forms
of community (“de facto,” and “rulebook” models of community) will unduly promote selfish
interests rather than the kind of mutual concern necessary for political obligation. See Dworkin,
Law’s Empire (Cambridge, Mass.: Harvard Univ. Press, 1986), 208–16.
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advantageous consequences for the community; sometimes it will not. To show
that one always has some reason to defer requires an exploration of the other
reasons for deference described at the beginning of this study and applied to
the case of promise: intrinsic reasons, that appeal not to the consequences of
failing to defer, but to one’s own values and the respect that is due either to one
self or to others based on those values. To understand the role of such reasons
in the case of law requires a review of how intrinsic reasons for deference
arise.

Political Obligation and the Ethics of Deference

Instrumental and Intrinsic Reasons Revisited

Many standard arguments for a universal obligation to obey the law are vulner-
able to the problem discussed in the preceding section: Instrumental reasons
are always context-dependent, which means that one can always imagine some
contexts in which the values that may be jeopardized by disobeying bad laws
are no longer at risk. The fact that the state is valuable, for example, does not
by itself mean that one always has an instrumental reason to defer to legal
norms for the simple reason that disobedience does not always threaten the
state’s existence – indeed, disobedience might even improve matters. It is for
this reason that straightforward consequentialist arguments for the duty to obey
fail; it is for this reason, too, that fair play arguments often fail, even when
those arguments are recast in terms of the need to preserve or enhance a certain
kind of community. To understand what more is needed in order to show how
one might always have a reason to defer to legal norms, it will be helpful
first to review briefly how the ethics of deference as we have now described it
works in the case of our other paradigm examples: friendship, promise, and fair
play.

Webegan by comparing this study toHume’s attempt to find, beneath consent
theories of political obligation, a more basic and direct theory of ethics –
in his case utilitarianism – that could then be applied to the case of law. In
similar fashion, beginning with an analogy to friendship, we have now con-
verted two standard and distinct arguments for political obligation – arguments
from consent and fair play – into a single ethical theory of deference. Each of
these paradigms is based, in some sense, on the duty to respect others and on
the values of the relationship that such respect acknowledges.

With these two basic concepts in mind – respect for others in circumstances
that implicate fundamental relationship values – we can present the norma-
tive argument for each of the four paradigm examples (including, now, that of
political obligation) in pairs, each pair reflecting the kind of reasoning (instru-
mental or intrinsic) that most typically supports the duty to defer. The easiest
case to defend is the case of close friendships. Here, the reasons for deference
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are often instrumental: Deference contributes to the preservation of the larger
good represented by the relationship. Fair play arguments are closely related
to friendship arguments: The reasons for deference here too are often instru-
mental, pointing to the consequences for the kind of community, competitive or
sharing, that results from following one or another distribution principle. The
comparison with friendship also helps explain why fair play duties are often
problematic. The bonds between strangers, roommates, or neighbors will differ,
depending on the context and the nature of the project that yields the nonexclud-
able benefits. The argument for the duty to defer will reflect these differences
in two ways. First, the values at stake are more dubious, because the choice
between competitive and sharing communities is likely to be genuinely open
in a way that it is not within the more intimate context of friendship. Second,
even where a sharing community seems preferable, the impact of the free rider
on the value of such a community may be less easily demonstrated and less
clearly seen as a sign of disrespect.

In contrast to duties of friendship and fair play, which seem amenable to
explanation in terms of instrumental reasons to defer, political and promissory
obligations often seem to require reference to intrinsic reasons for deference:
The respect shown by deference in these cases is required not solely or even
primarily because of the consequences if one fails to defer, but because of the
intrinsic requirements for consistency in moral principle. Consider, again, the
case of promises. Consequential arguments for the scope of promissory duties,
as we have seen, inevitably produce cases where the benefits of breaking the
promise outweigh the benefits of keeping the promise. But common intuitions
balk at accepting the conclusion that these cases describe the limits of promis-
sory duties. Attempts to account for these persistent intuitions by adding more
consequences to the equation – the effect of the breach on the institution of
promising, for example – miss the point. Even when all relevant consequences
are accounted for, intuitions insist that the promisee has rights that survive
the fact that breaking the promise would, in any particular case, produce the
best consequences. The ethics of deference provides a basis for these intu-
itions by pointing to the value that is at stake in the decision whether to ignore
the promisee’s claim. When the promise is re-presented as a law passed by
two persons, the question of whether one should keep the promise becomes
analogous to the question of whether one should obey the legal norm enacted
by one’s own voluntary decision to enter this hypothetical mini-state. Even
if all conceivable consequences favor disobeying the norm, one fact remains:
The promisee presumably remains unpersuaded about the value of disobeying
the norm (breaking the promise). One may think that the promisee is wrong,
because he or she is miscalculating the consequences or is operating under a
different theory of promise-keeping. The obligation to keep the promise under
these circumstances (subject, of course, to the promisee’s release) is the result
of recognizing that one would expect the same if the situation were reversed,
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because one acknowledges the point of the practice of promising discussed
in the previous chapter. Note that the argument here is not made exclusively
in terms of the impact of disobedience (promise-breaking) on the promissory
relationship. The relationship is, or can in some contexts be, too temporary to
make the impact on future promissory relationships a critical factor. The argu-
ment for deference draws instead on the idea that respecting the wishes of the
promisee is a means of respecting one’s own principles – doing exactly what
one would expect if the situation were reversed. Kant’s notion of acting on
norms that one could legislate for all, however mysterious in the abstract, gains
meaning in the concrete case where one has in fact enacted a norm (promise)
into law and now confronts an actual person (the promisee/legislator) who is
demanding compliance with the norm.

Political obligation poses the same question as promissory obligation – why
obey the legislative norm? The obvious difference is that the content of the
norm in the case of the state is not usually the result of a voluntary choice
on the part of the citizen. That fact weakens the consistency explanation for
respecting one’s own choice when confronted with the demand for compliance.
In addition, consequential arguments have little purchase because the context
and relationship have now been so diluted that no single act of disobedience
is likely to have significant effects on the community. But these two ways in
which the demand to show respect is weaker than in the case of promises are
offset by a compelling difference between legal norms and promissory norms.
In the case of law, the point of the state is evident: Legal systems are necessary
in a way that making promises is not. Once again (with the usual exception
for anarchists), the law’s expectation of voluntary compliance corresponds to
what I would also expect if I were the legislator. The duty to respect the legal
norm is a reflection of the duty to respect the values I myself acknowledge in
recognizing what a legal system is.

In summary, one can characterize theduty todefer in these cases along several
dimensions. Friendship, fair play, promise-keeping, and political obligation are
duties that are grounded in that order along a scale that moves from consequen-
tial explanations to increasingly deontological ones. The values of friendship
and fair play are largely independent of consent, and the values that defer-
ence promotes in each case become more tenuous as one moves from the more
intimate two-person relationship to larger communities. Promissory duties give
strangers the same power as the state to demand compliance with self-created
norms, but this power is constrained in scope and creation by one’s own volun-
tary choice as to the content of the norm and the person of the promisee. The
state’s right to deference, in contrast, arises not from the subject’s voluntary
choice about the content of legal norms, but from the acknowledgment of the
necessity of an enterprise that requires designated authorities to impose norms,
in good faith, on the community at large.
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Intrinsic Reasons for Deference to Law

The proceding review is meant to highlight the similarities and differences
among our four paradigm cases of deference in terms of the relative importance
of instrumental as opposed to intrinsic reasons in explainingwhy one has reason
to defer. But it would be a mistake to assume that only one kind of reason is at
work in any particular case. Though I have suggested that instrumental reasons
are easiest to see as defining the grounds and limits of duties of fair play and
friendship, it is important to recall that intrinsic reasons can also apply to these
cases. We illustrated this possibility in Chapter 1, where we first discussed
the difference between these two types of reasons. In cases of friendship, we
said, it is possible that one has reason to defer to one’s spouse not because
of the consequences on the relationship, but because showing respect through
deference is a way of acknowledging the value of the relationship.4 We further
suggested that the intrinsic reasons for deference in this sense may be either
objective or subjective: The reasons are objective if in fact the relationship is
objectively valuable in a way that is acknowledged through respect of the sort
shown by deference; the reasons are subjective if, regardless of the objective
value of respect, one’s own values endorse this particular view of the point
of the relationship. In that case, it is consistency with one’s own values and
self-respect that generates the reason to defer.

To complete the current argument for reasons for deference to legal norms,
wemust consider again thepoint of the state, the values that presumablygenerate
either objective or subjective reasons for deference. In the case of promise, we
accomplished this by imagining a state of nature for promises and suggesting
that persons might recognize promise as a device not only for undertaking a
commitment, but also for allocating decision-making authority in the case of
dispute over the extent of that commitment. In the case of the state, the state-
of-nature argument has been made too often to warrant anything more at this
point than a brief reminder of at least one conclusion that we have assumed
most people share: The legal system provides values of security that anyone
will presumably acknowledge makes the state preferable to anarchy. But more
is needed than just this particular value of the state in order to raise problems
of consistency in failing to defer. One must also recognize what a legal system
is; the inquiry in part I of this study returns to fill in the types of values at stake
in the argument for deference.

The argument for deference in the case of law depends on the claim that
subjects have reasons to defer to those who expect compliance even though
subjects have different beliefs about the value of a particular state or different
beliefs about thewisdomormorality of particular legal norms. As in our simpler

4 See Chapter 1, “Substance: The Reasons for Deference.”
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roommate example, two possibilities arise. First, a subject may believe that no
state is legitimate, and thus that no person or group of persons has the right to
establish and enforce common community norms. Any subject who honestly
held such beliefs would present a problem for political obligation under the
ethics of deference because the benefits of the state would now have to be
defended objectively rather than subjectively. Though an objective defense of
the state as an alternative to anarchy is probably not that difficult to mount,
I shall leave the question open and unaddressed here: Few people, after all,
are sincere political anarchists, which means that most people will at least have
subjective reasons to defer (even if the anarchist is right) so long as the state
whose value they acknowledge is properly defined.

Equally unproblematic for our attempt to show reasons to defer is the citi-
zen who concedes that the state is necessary but who disagrees with the merits
of the particular state that expects his or her obedience. This citizen, too, will
have subjective reasons to defer if he or she concedes the value of the state
in general, which, by definition, as we have seen, only requires a good faith
attempt to administer in the interests of all. That a particular norm is mis-
guided or wrong is relevant only to the weight, not the existence, of the duty.
Consistency in understanding what a state is requires one to concede that the
enterprise that leads to the creation and enforcement of norms is a valuable
one – as measured, once again, by one’s own subjective views.5

We have assumed that a state expects citizens to comply voluntarily with its
norms. Though we have argued that a state or a legal system does not claim
that citizens have a moral duty to comply, as a matter of descriptive fact all
states seem to expect voluntary compliance: Sanctions are wielded as an extra
precaution and safeguard against those who will not so comply.6 If one admits

5 Certain forms of philosophical anarchism purport to recognize states as legitimate only if they
conform to preferred substantive principles of political or moral theory – e.g., only if states
are democratic or egalitarian. See Simmons, “Philosophical Anarchism,” (distinguishing “weak”
and “strong” anarchism). These claims do not represent disputes about what a state is but rather
disputes about the claim to justice that particular states make. As long as the state’s ideology or
claim to justice can be defended in good faith, it remains an instance of what I take to be the
basic value of the state that underlies the argument for deference: It is the attempt in good faith to
impose norms claimed to be just on society that constitutes the idea, and represents the value, of
the state. Disagreements about whether a particular state’s claim to justice is correct must thus be
distinguished from disagreement about whether the attempt itself is recognized as necessary and
valuable. It is the attempt to rule justly that is valuable and necessary; whether one succeeds in
the attempt is a question that deserves attention in trying to alter and improve a particular state, as
well as an issue that will bear on whether the reason to defer in particular cases is outweighed by
the immorality of the action required by the law. But these failures in execution do not undermine
the claim that the attempt to rule justly is both an essential characteristic of what we mean by a
state and an enterprise most people will recognize as valuable and necessary.

6 Meir Dan-Cohen has argued that the state’s reliance on coercion undercuts any argument for
compliance based on respect for the state. See Dan-Cohen, “In Defense of Defiance,” Phil. &
Pub. Affairs 23 (1994): 24, 42–4. But his argument depends on an analogy with ordinary people
who make requests accompanied by implicit or explicit threats if the request is not complied
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that there are good reasons for the state to expect such voluntary compliance,
then the argument for a universal prima facie obligation to obey is essentially
completed:Onewill always have at least an intrinsic reason to defer to the state’s
normative judgments. Instrumental reasons for deference, we have seen, will
reach only so far, leading to the conclusion that in many cases no such reasons
exist. The impact on those who expect voluntary compliance in the case of law
is even less immediate and far less obviously grounded in directly consequential
considerations than in the case of ad hoc communities. The reasons for deference
in the case of the law are Kantian in character, demanding that one avoid the
same kind of inconsistency between one’s action and one’s own admitted norms
that we saw in the case of Jim, who, under one hypothesis, agreed that Mary’s
distribution principle was preferable but decided to take his free ride anyway –
just because he could. So, too, in the case of law. The question of why I should
defer to the norms of the state is answered by reminding myself of the point
of the state and the sense in which it represents values that I, too, endorse. The
state is necessary, and it is the kind of entity that requires some to govern, in
good faith, on behalf of all. Thus I, who could do no different were I in charge,
have a prima facie reason to do as I would expect others in my situation to do. It
remains for the last chapter to explore in somewhat greater detail this particular
theory of ethics and compare it to other theories about the nature of political
obligation.

with voluntarily. In these cases, the threat does seem to undermine any respect-based case for
deference. The argument overlooks, however, that the state has an explanation for why it must
use coercion that the ordinary person does not. I have discussed this aspect of the problem before.
See Philip Soper, A Theory of Law, (Cambridge, Mass.: Harvard Univ. Press, 1984), 85; id., “The
Moral Value of Law,” Mich. L. Rev. 84 (1985): 63, 73, n. 23 (The state’s use of force differs
from the gunman’s [or the beggar’s] in that there are good reasons for the former but not for the
latter). See also William A. Edmundson, Three Anarchical Fallacies (Cambridge: Cambridge
Univ. Press, 1998), 73–94 (discussing the “law is coercive” fallacy).
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The Nature of Deference

The Logic of Deference

The Limits of Deference

My aim thus far has been to show that four recurring examples of human
interaction – friendship, promise-keeping, fair play, and political obligation –
can be re-presented as examples of the duty to defer to the views of others even
if those views are incorrect or misguided. In this chapter, I consider somewhat
more fully the normative basis for the argument for deference, including limits
on the argument’s reach. I also help illustrate and defend the argument by
comparing other theories about the duty to obey the law that share similarities
with the theory sketched here.

Forms and Varieties of Communities

In previous chapters, we considered two major types of community, competi-
tive and cooperative, and indicated how the duty to defer may depend on the
argument for preferring one or the other in particular contexts. I do not suggest
that these broad types are exhaustive of the kinds of communities one might
encounter, but only that they are particularly prominent alternatives that figure
in the argument for deference. While it would be a mistake to assume that
the four paradigm examples discussed here are the only examples that raise
the question of deference, one must be careful not to so weaken the argument
for deference that it collapses into a question of common courtesy. The vari-
eties of relationships and occasions in which such questions might arise are as
limitless as the human ability to imagine and form associations. Clubs, trade
and business groups, religious and civic organizations, Internet user groups,
school and workplace groups – the list could be extended indefinitely, with
each group characterized differently in terms of the strength and the kind of
bond that exists among the members. The argument for deference defended
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here will not extend to most such groups, even though common civility will, in
many of these cases, require conduct that often appears similar to deference.We
encountered a related problem earlier, noting that the requirements of courtesy
and etiquette often constrain one to act against one’s own interests or instincts
in order not to offend others. But courtesy and civility are not the same as the
obligation to defer. The ethics of deference is a requirement for giving weight
to the normative judgments of others even against one’s own judgment about
the correct action to take – a step that the principle of autonomy makes clear
is far more extraordinary and requires more justification than ordinary civility.
The requirements of courtesy may chafe against self-interest, but they do not
require acting against principle. Indeed, in most associations, it would be rude
to expect deference on any serious matter. Where groups, for example, operate
democratically by voting on serious issues, deferring to a colleague’s request
to vote a particular way, against one’s own better judgment, undermines the
whole point of the vote as a means of determining members’ views. Of course,
the rules of organizations may designate authorities to make decisions with the
expectation that all will defer to them, but here, too, the ease of exit from such
voluntary associations when one does not like the decision leaves the principle
of autonomy mostly intact without requiring deference.

Associative Obligations Compared

In some respects, the normative basis we have described for the ethics of defer-
ence resembles the argument for associative obligations that has figured promi-
nently in recent legal and political theory. Ronald Dworkin is, perhaps, the most
explicit recent proponent of the view that political obligation is a form of the
special responsibilities that arise not through consent, but simply because of
“membership in some biological or social group.”1 As in our own example of
the case of friendship, Dworkin’s claims for the duties that are required in order
to show respect in such groups are strongest when the relationship is close and
personal, and weakest when the emotional bonds weaken as the relevant group
grows larger and more diverse. Indeed, the strongest criticism recently of the
attempt to assimilate political obligation to the theory of associative obligations
is mounted by Simmons on precisely this point:

It is simply not true, either in our own political community or in any otherswithwhichwe
are familiar, that most citizens feel with respect to all of their fellows a deep and abiding
concern. In the interest of realism, we must acknowledge that the divisions between
religions, ethnic groups, races, political parties, castes, economic classes, and so on run

1 RonaldDworkin,Law’sEmpire (Cambridge,Mass.:HarvardUniv. Press, 1986), 195–6. For other
examples of arguments that find political obligation in theories of membership or association,
see Yael Tamir, Liberal Nationalism (Princeton, N.J.: Princeton Univ. Press, 1993); Margaret
Gilbert, “Group Membership and Political Obligation,” Monist 76 (1993): 119.
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too deep for this claim to be convincingly denied. Where one might find the kind of
closeness and concern necessary for Dworkin’s account of associative obligations, of
course, will only be in groups far smaller than the large-scale political communities with
which Dworkin claims to be concerned.2

Dworkin’s response to this criticism is that the personal, emotional bond
found in close relationships is mirrored in the political context by a shared in-
terpretive bond. The concern that is required “is an interpretive property of the
group’s practices of asserting and acknowledging responsibilities . . . not a psy-
chological property of some fixed number of the actual members.”3 Simmons
suggests that this response is inadequate for two reasons. First, the response is
“bizarre” in suggesting that an “interpretation” of a practice can play the same
role as actual personal concern in the absence of any shared emotional bonds.
Second, even Dworkin seems to recognize the need for a personal emotional
bond when he concedes that “a group will rarely meet or long sustain [the
conditions for obligation] unless its members by and large actually feel some
emotional bond with one another.”4

This dispute provides an opportunity for explaining how the ethics of def-
erence resembles and differs from standard theories of associative obligations.
In the latter cases, the insistence on a personal bond in order for associative
obligations to arise reflects the tendency to rely on an instrumentalist account
of the obligation: It is the impact on persons whose expectations I have reason
to honor, and the effect on the relationship if I ignore those expectations, that
ground the duty. As we have seen, however, the ethics of deference is based
not simply on respect for others, but also on respect for one self and one’s
own values and choices. The move from the personal context to the impersonal
confrontation with the state requires deference – not to one’s neighbor or friend
but to a legislator who is doing exactly the job I would do if I were in his or her
place: expecting compliance with norms enacted in good faith for the good of
the community. What I confront when I consider breaking the law is not (nec-
essarily) an actual person whose potential disappointment or concern triggers
the duty; rather, I confront a hypothetical person in the character of an actual
or ideal (but personally unknown) legislator who shares and is acting on values
that I also share if I admit the need for and the nature of the state.5 Dworkin’s

2 A. John Simmons, “Associative Political Obligations”, Ethics 106 (1996): 247, 260. Similar ob-
jections can be found in Richard Dagger, “Membership, Fair Play, and Political Obligation,”
Political Studies 48 (2000): 104, 107–8) (contesting the analogy between family and polity);
Christopher Wellman, “Associative Allegiances and Political Obligations,” Social Theory &
Pract. 23 (1997): 181; Leslie Green, “Associative Obligations and the State,” in Law and the
Community: The End of Individualism, eds. Allan C. Hutchinson and Leslie Green (Toronto:
Carswell, 1989), 93.

3 Dworkin, Law’s Empire, 196, 201.
4 Simmons, “Associative Political Obligations,” 259–60, quoting Dworkin, id., 201.
5 Heidi Hurd suggests that any defense of influential authority based on the “moral importance of
attending to another’s will” requires a commitment to intentionalist theories of interpretation that
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mistake is to tie the interpretive conditions that lead to political obligation too
closely to the particular practices of a community, requiring those practices
to reveal at some level a continued sense of equal concern for all members.
But the only practice that is needed to yield the obligation on the account de-
fended here is the practice of the state itself. Simmons’s mistake is to insist
that associative obligations can only exist where the bonds are personal. While
that insistence makes sense where the association is causally affected by the
actions of members, the argument developed here, as we have seen, relies on
intrinsic reasons for deference even in the case of strangers in certain special
contexts where no long-term personal relationship is implicated (the state, or
the voluntary partnership created temporarily with a stranger through promise).

It may be helpful to illustrate these differences between associative obliga-
tions and the ethics of deference by considering a case that is often presented
as a counterexample to the claim that there is a universal duty to obey law –
namely, a case in which the law can be disobeyed in secret without anyone
finding out. If I can conveniently run the stop sign when it’s clear that no one
is observing and there is no risk, what possible reason could I have for obeying
the law? Consequential explanations that stress the uncertainties of discovery
or the possible abuse of the precedent in future situations will always ring
hollow at some point: One can always manipulate the hypothetical facts so that
the only reasonable conclusion is that the probable gain outweighs the prob-
able risks. So consequential explanations of the duty to obey will not work –
whether based on direct appraisals of harm and benefit or on the impact of
disobedience on the expectations of others and thus on the possibility of disre-
spect undermining community values. Note that the same might also be said of
promises. The teenager who promises his parents never to drive on a freeway
without prior permission might reasonably conclude that his parents will never
find out about a particular breach of the promise. One might think that in this
latter case, instrumental explanations for why breach of the promise would be
wrong have more force: Secretly breaking a promise requires hiding the secret

have been largely discredited. See Heidi Hurd, Moral Combat (Cambridge: Cambridge Univ.
Press, 1999), 150. I do not believe it is necessary to examine the debates about interpretation
that underlie Hurd’s claim for two reasons. First, the theory defended here only requires that
subjects understand that some definitive action is required of them by the law. How one decides
what that action is will require one to take account of accepted theories about how to interpret
legal norms. Thus it is not so much the “will” of an actual identifiable person or legislature
that one respects in deferring: It is the “ideal” will represented by the legal norm, where the
question of how to find that will is open to the full range of debates about appropriate theories of
interpretation. Second, even if one believes that deference to authority under the current account
does entail a commitment to some kind of intentionalist approach to interpretation, it is far too
soon to conclude that such approaches are indefensible. See, e.g., AndreiMarmor, “Authority and
Persons,” Legal Theory 1 (1995): 337, revised as “Authority andAuthorship,” inMarmor,Positive
Law and Objective Values (Oxford: Clarendon Press, 2001), 89 (defending a personal conception
of authority); Larry Alexander and Emily Sherwin, The Rule of Rules (Durham, N.C.: Duke Univ.
Press, 2001), ch. 5 (defending a theory of interpretation that relies on “inchoate intent”).



172 part ii: the ethics of deference

in the future in ways that can undermine the trust between child and parents
in unpredictable ways. But with appropriate manipulation of the hypothetical
case, it will again seem farfetched to think that the wrong committed by secret
breaches of promises can be accounted for entirely by reference to such po-
tential impacts on the relationship. Much more compelling is the alternative
Kantian-like explanation. The teenager knows that his parents expect his com-
pliance, and that he accepts the value of the promissory convention that underlies
this expectation. By keeping the promise, he shows respect for a hypothetical
other (what his parents would want if they were present) and respect for him-
self in the values that he himself acknowledges. So, too, with law. Running
the stop sign shows disrespect for hypothetical others (legislators who won’t
know but whose expectations are clear), as well as for one’s own values (I would
expect the same if I passed this law, whether or not disobedience could ever be
discovered). Associative obligations, in short, at least as understood by people
like Simmons, arise out of the impact of acts of disrespect on actual persons,
whereas the obligations of deference arise out of the impact of my acts on actual
others or on hypothetical others whose values I share.

Related Arguments

The difference between the obligations that arise from personal associations
and those that arise more generally from the ethics of deference helps explain
a variety of other strains in contemporary political thought. I consider here a
very brief list of some of these alternative attempts to explain political and/or
associative obligations – a list drawnprimarily fromSimmons’s recent critique –
with the aim of showing how these arguments relate to the ethics of deference.

conceptual arguments. A persistent strain of thought in political theory
claims that the obligation to obey the law follows analytically from the concept
of the state or the legal system.6 One version of the argument claims that it is
contradictory to acknowledge that a state has authority but to deny that one has
an obligation to obey. Simmons’s objection seems to be that the obligation to
obey cannot be derived analytically from the concept of a state, for that would
mean that anarchists and others could notmeaningfully deny the authority of the
state. Such denials, even if wrong, are not self-contradictory.7 This study helps
give the conceptual argument its due. First, the “authority” of the state that can
be derived from the concept itself is only the authority to enforce norms, not the

6 Hanna Pitkin’s may be one of the best known of these conceptual arguments, see “Obligation and
Consent, II,” Am. Pol. Sci. Rev. 60 (1966): 39. Simmons also credits the argument to Margaret
MacDonald, “The Language of Political Theory,” in Logic and Language, 1st ser., ed. A. Flew
(Oxford: Blackwell, 1963), 184; and Thomas McPherson, Political Obligation (London:
Routledge & Kegan Paul, 1967), 64. See Simmons, “Associative Political Obligations,” 253.

7 Simmons, id., 254.
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moral authority that claims a right to obedience. Themoral authority that results
in a duty to obey is synthetic, not analytic.8 In this respect, critics like Simmons
are correct: The concept of a state or legal system does not entail analytically
the obligation to obey. (Indeed, as we have seen, legal systems do not even claim
that subjects have an obligation to obey.) Second, understanding what a legal
system is and admitting that it is valuable does entail a recognition that one is
beingmorally inconsistent in denying that deference is due to the state’s norms.9

The anarchist does not contradict himself in denying the authority of the state,
because the anarchist denies that the state is valuable or needed. But others, who
admit the nature and necessity of the state, are morally inconsistent in denying
any reason to defer to state judgments. “Moral inconsistency,” of course, is not
the same as logical contradiction. People may, and do, act in knowing violation
of norms that apply to them. In doing so, they are being immoral, not acting
incoherently. So the conceptual theorists were on the right track: There is a
conceptual connection between understanding and accepting the value of the
state and the obligation to obey. It is not the analytic kind that leads to self-
contradiction, but the moral kind that leads to a form of Kantian hypocrisy.

the normative power of the actual. The possibility that a social
practice can generate normative duties simply because the practice exists finds
a remarkable number of reputable proponents10 – remarkable, in part, because
of the apparent bluntness with which this view seems to ignore the fact–value
distinction. The possibility that associative obligations might be based on such
a “normative independence thesis” attracts the most sustained critique from
Simmons’s perceptive analysis.11 Simmons insists, in my view persuasively,
that examples used to support the claim that a local practice can generate an

8 See Joseph Raz, Practical Reason and Norms (London: Hutchinson, 1975), 164–7 (distinguish-
ing “definitional” from “derivative” approaches to linking law and morality).

9 John Finnis’s arguments for the obligation to obey law may also serve as an example of what I
am here calling a conceptual argument. See Finnis, “The Authority of Law in the Predicament of
Contemporary Social Theory,” Notre Dame J. Law, Ethics, & Pub. Policy 1 (1984): 115, 116n.4
(“. . . arguments capable of justifying a claim to moral authority to make and enforce the law
would . . . equally (or by addition of only uncontroversial premises) justify the claim that there
is a generic moral obligation to obey that law”).

10 Michael Oakeshott’s emphasis on the importance of existing traditions in understanding political
duty may be an example of this approach to political theory. See, e.g., Oakeshott, “Political
Education,” in Philosophy, Politics and Society, 1st ser., ed. Peter Laslett (Oxford: Blackwell,
1975), 1, 13 (“What we have to do with is something less imposing than logical implications or
necessary consequences; but if the intimations of a tradition of behaviour are less dignified or
more elusive than these, they are not on that account less important”). Simmons suggests that a
similar belief in the “normative power of local practice” underlies the arguments of role-related
theories of obligation. See Simmons, “Associative Political Obligations,” 252 (citing, inter alia,
John Horton, Political Obligation [Atlantic Highlands, N.J.: Humanities, 1992]; F. H. Bradley,
“My Station and Its Duties,” in Bradley, Ethical Studies [Indianapolis: Bobbs-Merrill, 1951],
110; Michael Hardimon, “Role Obligations,” J. Phil. 41 [1994]: 342, 344, 353).

11 Simmons, “Associative Political Obligations,”.
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obligation to conform either fail to persuade or prove in fact that the obligation
is not independent of external moral principles. If the local practice is wicked, it
is difficult to see why the mere fact that it is in place creates any obligation other
than one to resist. Thus, the test case must be one of practices that are neutral or
relatively harmless. But these cases, if they generate a duty to conform, do so
for reasons that are obviously based on external principles – the disutility, for
example, that is caused by disappointing or defeating the expectations of those
who observe the practice.

The ethics of deference accounts for both ideas – the apparent normative
force of the existing practice and the fact that the force derives, ultimately, from
external moral principles. Themost obvious context for apparently independent
normative force occurs in the fair play examples. The mere fact that my neigh-
bors have undertaken a project that I admit benefits me under the assumption
that all would pay their fair share (an assumption that could not reasonably be
presented in advance for beneficiaries’ consent) forces me to decide whether I
have reason to defer to their principle of distribution. An affirmative answer to
this question gives the examples the appearance of normative power for “who-
ever goes first.” But the reasons for deference draw on external principles: a
consideration of the relative merits of the two kinds of community that will
result from my decision on whether to defer or to insist on my own equally
plausible principle of distribution.

mere expectations and entitlements. Simmons’s critique of the
attempt to assimilate political obligations to associative obligations includes
a reminder that we cannot generate obligations from the mere fact that some-
one will be disappointed if we don’t act in ways that he or she expects. The
example he uses is Kant’s daily walk through Königsberg, taken so regularly
that housewives set their clocks by his passing. Surely, Kant incurred no obli-
gation to continue walking at his regular time merely to avoid defeating their
expectations.12 The example is so obvious that it helps to reinforce the norma-
tive basis we have been sketching for the ethics of deference. First, the question
is not whether one has a prima facie duty to please others. The problem posed
by the principle of autonomy is whether one can ever be expected to defer to the
judgment of others about what should be done. It is highly unlikely that house-
wives formed the judgment that Kant should continue to take his walks at the
same time each day (and even if they did, Kant would have no reason to defer).
The housewives here are in the same position as people who rely on predictions
by weather forecasters: Knowing that the prediction is just that – a prediction,
not a promise – they realize they are assuming the risk in relying on it. The obli-
gation of deference is limited to rare situations: (1) I have a special relationship
that elevates moral judgments and their associated expectations to a level that

12 Id., 258.
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requires me to heed them; (2) I have deliberately created a special relationship
(through promise) that includes the obligation to defer to the promisee’s views
when there is disagreement about the extent of my commitment; (3) I have
reasons to defer to the distribution principle that is in place and that has resulted
in benefits I acknowledge as valuable; (4) I confront expectations for deference
in a context that I concede is simply the application of a general theory of the
state that I accept as valid.

The Structure of Deference

Partial or Absolute

Questions about the structure of deference are questions about how much def-
erence is required and about the method for determining the answer to those
questions in particular cases. I consider here the first question: How much
deference is required.

Absolute deference is most easily illustrated in the context of closed, rule-
governed systems. Legal systems provide the most familiar example: Rules
typically designate both the institutions that are to decide disputes initially and
the principles of finality that indicate which institutions are to have the final
say in determining which norms shall be enforced. It is commonly supposed in
the United States, for example, that lower courts must always defer to higher
courts; but this question is obviously an empirical one about how to interpret
the rules actually in force in a particular society.13

The ethics of deference, of course, is a moral theory, not the product of arti-
ficially promulgated rules. The whole point of the theory is to explore questions
about the reasons for deference in any context – including contexts that purport
to foreclose such inquiries. No system of promulgated rules can foreclose these
inquiries, because any attempt to do so simply raises again the question of why
one should defer to such a demand for deference. Promulgated rules are simply
facts that cannot by themselves dictate answers to the moral questions raised
by the ethics of deference.

So it is to moral theory that one must turn to decide whether the deference
that is due in appropriate cases is absolute or partial. This study assumes that the
deference at stake is partial, not absolute. Partial deference is already difficult

13 For the argument that lower courts in the United States might not be required in certain circum-
stances to defer absolutely to higher courts, see Michael Stokes Paulsen, “Accusing Justice;
Some Variations on the Themes of Robert M. Cover’s Justice Accused,” J. L. & Religion
7(1990): 33. For a response see Evan H. Caminker, “Why Must Inferior Courts Obey Superior
Court Precedents?”, Stanford L. Rev. 46 (1994): 817. See also Larry Alexander and Frederick
Schauer, “On Extrajudicial Constitutional Interpretation,”Harvard L. Rev. 110 (1997): 1359. As
these contrasting arguments make clear, the question of whether and how much courts should
be required to defer to higher courts is a policy question, not a logical necessity, in the design
of a legal system.
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enough to defend in light of the principle of autonomy. Absolute deference
implies that nomatter howwrong the normative judgment of those to whom one
defers, action in accordance with that judgment is morally required. Common
sense suggests that such an account of morality is implausible. Partial deference
poses the issue in the familiar terms of a prima facie obligation that dominate
most of the discussions of political obligation. Though the concept of a prima
facie obligation has complexities of its own,14 at least it points in the correct
direction: The obligation to defer must be measured against the harm my act of
deference causes. I am, after all, acting by hypothesis in a way that would be
wrong but for the alleged overriding reason to defer.

Assigning Weights

Deciding how to compare prima facie obligations that point in different direc-
tions is notoriously difficult. And it is unrealistic to expect that a precise formula
could be developed for determining the correct balance in all cases. The most
that one can hope for is a general indication of the factors to take into account
in making a final decision. Two factors in particular suggest themselves in de-
ciding how much weight to assign to the reason to defer to another’s opinion:
(1) the relative intensity and (2) the nature of each person’s conviction. The first
factor suggests a quantitative comparison: How much does each person care
about the matter at issue? The second suggests a qualitative comparison: Does
the matter involve an issue thought to affect fundamental principles of morality
or is it one that affects only self-interest? Whether one of these factors dom-
inates the other is also a matter that is unclear. It is sometimes suggested, for
example, that moral reasons always outweigh reasons of self-interest, which
suggests that the nature of the conviction is the more important factor, with
questions of relative intensity to be used only when both parties are acting for
either moral or self-interested reasons. But the claim that moral reasons always
trump self-interested ones is not self-evident. For one thing, drawing the line
between the moral and the self-interested is itself difficult: Some moral theo-
ries, in fact, make no such distinction. Second, even if one were confident that
a clear line could be drawn between moral reasons and reasons of self-interest,
it is not clear that a matter of minor moral significance should always outweigh
very strong reasons of self-interest.

We can illustrate these vague suggestions with examples drawn from each of
our four paradigms of the duty to defer. In the case of political obligation, the two
dimensions of quantity and quality of conviction are perhaps easiest to illustrate,

14 SeeM. B. E. Smith, “ReviewEssay: TheObligation to Obey the Law: Revision or Explanation?”
Criminal Justice Ethics (Summer–Fall 1989): 65. For a brief review of how moral obligations
may be overridden, see Paul Harris, “The Moral Obligation to Obey the Law,” in On Political
Obligation, ed. Paul Harris (London: Routledge, 1990), 151, 154–7.
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even if difficult to measure. The state commonly gives clues to the intensity of
its convictions about the norms it enforces in two ways. First, the sanctions are
rough guides to how serious the proscribed conduct is thought to be. Second,
the distinction between mala in se and mala prohibitum may sometimes help
distinguish conduct that is thought by the state to involvemoral error, as opposed
to acts that are wrong merely because the state in its coordinating role declares
them to be. Thus less deference is required in the case of traffic laws – less
in terms of both the kinds of reasons that might justify disobedience and how
strong the reasons must be. So running red lights in the middle of the desert may
well be justifiable. As long as one recognizes the need to offer a justification
that includes giving some weight to the state’s opposing view, many cases of
justified disobedience will still arise. Conversely, where the state’s decision
is based on its view of basic moral values or fundamental principles, more is
required to justify disobedience. Again, one needs to be careful in assuming that
a precise calculus can be supplied to determine either the strength of the reason
or the kind of reason. If the state wrongly prohibits abortion, one who disagrees
with the state typically disagrees on the basis of the same kinds of fundamental
moral reasons that underlie the state’s decision: The claim that abortion is the
woman’s choice is a claim about the principle of privacy – a claim that the
woman has the right to make the decision for any reason (including what might
be called reasons of self-interest) and a corresponding claim that the state is
morally wrong to impose its choice on the woman. That disagreement will often
lead correctly to the conclusion that disobedience is justified, even after one
gives weight to the state’s opposing judgment.15

The question of how toweigh opposing views in the case of promise presents
different issues that do not lend themselves so easily to the balancing metaphor.
We have assumed that deference primarily explains the case for strictly per-
forming; other theories can explain why the promisor is responsible for the
harm caused to the reliance and expectation interests of the promisee. We have
also suggested that deference is required even though the promisor (correctly)
believes that no uncompensated harm will be caused by breach. Presumably,
the promisee disagrees: Some dispute about how failure to perform affects the

15 One critic of my earlier effort to explain how to balance such conflicting duties suggests that a
woman who believes that an abortion would “drastically change her life for the worse” would be
acting on reasons of “mere self-interest or convenience,” and thuswould not be entitled undermy
argument to oppose the state’s ban on abortion, which is presumably based onmoral reasons. See
Smith, “Review Essay: The Obligation to Obey The Law,” 64. The criticism overlooks the fact
that disagreements with the state on this issue are typically on fundamental moral grounds: The
state is violating the privacy interests of the woman, which give her the right to decide for any
reasonwhether to have an abortion. The case of the womanwho acts onmere self-interest would
be, e.g., one who does not believe the state is invading such fundamental privacy rights but who
nevertheless finds it temporarily inconvenient to carry the fetus to birth. It is also misleading,
I think, to suggest that wanting not to have one’s life drastically changed for the worse, even if
it is thought of as a self-interested reason, could never outweigh moral reasons.
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promisee’s interest must explain why the promisee doesn’t simply release the
promisor. The dispute could be over whether and how to measure harm, or it
could be over the general question of how trust and confidencemight be affected,
or any of the other kinds of interests that presumably underlie the promisee’s
continued disappointment. How shall we compare the relative strength of these
different views about the reasons for performance? One might suggest simply
considering the magnitude of the cost of performing: If performance will be too
costly, deference is not required. But that suggestion does nothing to help one
determine just why and how much importance the promisee places on perfor-
mance. We can’t simply compare the promisor’s costs to the promisee’s gain,
because by hypothesis the parties disagree about that calculation; the promisor
already believes (we even assume correctly) that failure to perform won’t cause
any additional harm to the promisee, so, a fortiori, acting on his judgment about
the relative costs and benefits results in never deferring. Conversely, if we decide
that the promisee’s interest must be considered without regard to harm, we risk
suggesting that performance is always required – simply because the promisee
insists or has not released the promisor. What we need is some way to reflect
the idea that the promisor has an obligation to take into account the promisee’s
views before simply acting on his or her own view of the matter.

One possibleway to illustrate how the ethics of deferencemightwork in these
cases is to borrow from a notorious example in contract law. In Peevyhouse v.
Garland Coal & Mining Co.,16 the court was asked to decide what damages to
award when a coal company breached an agreement to restore Peevyhouse’s
land after the company finished its strip-mining activity. The harm caused by
the breach as measured by the market value of Peevyhouse’s land, the court
assumed, was minimal – approximately $300. On the other hand, the cost to the
coal company if performance was required was $25,000. Assuming that it had
to choose between one of these ways of measuring damage, the court chose the
lesser award. But $300 surely undercompensates Peevyhouse just as much as
$25,000 overcompensates.17 Commentators have suggested that one solution
would be to order specific performance, on the understanding that the par-
ties could negotiate a settlement: The coal company would pay Peevyhouse
something less than $25,000 to release them from the decree of specific perfor-
mance; Peevyhouse would have an incentive to settle for something more than
the market value ($300) but less than the full $25,000.18 While the contract case

16 382 P.2d 109 ( Okla. 1962), cert. denied, 375 U.S. 906 (1963).
17 The Peevyhouses apparently had declined to accept $3,000, which the company offered during

negotiations for the lease if no restoration work was required. See Judith L. Maute, “The Ballad
of Willie and Lucille,” Nw. U.L. Rev. 89 (1995): 1341. On the other hand, one doubts that the
Peevyhouses would have spent $25,000 on restoration.

18 See Robert L. Birmingham, “Damage Measures and Economic Rationality: The Geometry of
Contract Law,” Duke L. J. (1969): 51, 69–70. The jury’s award of $5,000, which the court noted
was more than the entire value of the Peevyhouses’ farm, may not have been much different
from what a settlement would have produced.
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is meant for analogy only, there is perhaps some reason to think that it points to
a possible explanation of how the duty to defer would play out more generally
in the case of recalcitrant promisors. The duty would at least require some will-
ingness to hear the promisee’s case and some mechanism for accommodating
the promisee’s reasons for insisting on performance. With the requirement of
good faith in the background, the possibility that a duty to defer can function
in many cases like a duty to negotiate in good faith over the reasons for and
against performance may be plausible.

How to weigh the duty to defer in the case of fair play also raises unique
problems based on the argument for why deference is required. Normally, we
have seen, deference here is a result of discovering that others have acted on a
principle of distribution that assumes that each will pay a proportionate share
for the benefits received. If one’s own preference is for a different principle,
one that fosters competitive rather than sharing communities, whenwould one’s
view be strong enough to outweigh the views of those who have already acted
and conferred benefits? It is possible again to suggest that the question simply
requires comparing the relative intensity with which both parties hold their
views. We have assumed that the sharing principle is not naturally superior to
alternative principles; otherwise, one could defend the duty to pay one’s fair
share directly, without the need for arguments from fair play or the ethics of
deference. If it is not naturally superior, then the only way to judge the strength
of the duty to defer seems to be by comparing the relative perceived importance
of the values fostered by these alternative principles of distribution. In the end,
this may be the only plausible response. If I care more about distributing by a
principle that allows for the possibility of free riders, with the competition such
a principle fosters, than others care about the sharing principle, it is difficult to
see why deference is required. This conclusion may help explain why there is
so much doubt about the fair play principle. On the other hand, there are several
factors that help explain why more than just a comparison of relative intensity
of conviction might be relevant. First, even if both distribution principles are
equally defensible, one group has already acted in circumstances thatmade prior
consultation impossible. The “normative force of the actual” reappears here in
suggesting that an additional element of disharmony or discord is created when
one confronts a fait accompli that has come about through nobody’s fault. One
may decide to give extra weight to the principle that has been acted on because,
even though one would normally be happy with a competitive community, in
this case an additional perceived insult results from the fact that the benefits
can no longer be taken back: Others, who acted in good faith on the assumption
that the sharing principle would prevail, never had a chance to see who would
win under an alternative bluffing distribution principle. This fact may warrant
deferring to the sharing principle in a particular case, even though itwould not be
one’s normally preferred principle. In the end, it seems, the strength of the duty
to defer is likely to reflect the strength of the argument that establishes the duty
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in the first place: The fair play duty is, along with the duty to defer in the case of
friendship, the onemost amenable to consequential arguments and instrumental
reasons for deference. Accordingly, how important it is to defer may simply
reflect how important it is to maintain a community of one sort (sharing) rather
than another (competitive). Fair play, in short, is the most likely case in which
the duty to defer is likely to be all or nothing rather than merely prima facie.

Finally, in the case of friendship, the question of how to weigh the duty to
defer against the duty to do what is right defies neat capture. One could, of
course, suggest that the question is once again one of comparative intensity of
feeling (how much does it matter to each partner?) and quality of conviction: Is
it a case of perceived fundamental values (shouldwe send the children to private
schools when public schools need our support) or of mere economic concerns
(public schools cost less)? No doubt friends do have a rough intuitive sense
along both of these dimensions. (The theoretical inability to demonstrate in-
terpersonal comparisons of utility seems largely beside the point in most close
relationships.) These rough calculations of comparative concern (how much
does it matter to each partner, and why?) could be used to decide how much
deference is required in a particular case. But algorithms have a hollow ring in
this setting, partly because friendship seems to resist being reduced to calcula-
tions that “prove” who is entitled to deference. In this setting, too, as in the case
of fair play, the argument for the duty to defer is amenable to consequential
explanations: What counts, in the end, is the relationship and the effect on that
relationship of decidingwhich partnerwill prevailwhen only one can.While it is
likely that an intuitive sense of relative degrees and type of conviction are often
the key to who defers, there is no reason to assume that this must be the case. In
the end, it is the relationship that is at stake, and if other forms of compromise in
response to the duty to defer can be devised (e.g., taking turns), then there would
be little point in insisting on one particular method of deciding who prevails.

The Value of Deference

The Appeal of Deference

We have been mainly concerned with defending the ethics of deference by
showing how it helps explain settled intuitions and resolves puzzles that cause
trouble for standard theories. But showing that a theory helps make practices
more understandable or coherent is not, of course, the same as proving that the
theory is “true,” whatever that might mean. The difficulty of knowing how to
prove that a moral or legal theory is true has led recently to a different tactic in
attempting to establish the plausibility of a normative theory: We will ask not
(only) whether the theory is true, but (also) whether it is “attractive.”19 While

19 See Dworkin, Law’s Empire, 186.
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one might object that there is no connection between arguing that it would be
desirable that something be the case and concluding that it is the case,20 there is
some point in considering what effects a theory might have if it were accepted
and acted on as if it were true.At the very least, a theory thatwould have negative
effects – requiring, for example, superhuman efforts to comply or leading to
behavior that clashes with widely accepted human values or needs – should
raise doubts about whether the theory could really be a plausible prescription
for human behavior. What is there about the ethics of deference to recommend
it? What happy or unhappy consequences, if any,might result if people accepted
it as true and acted accordingly?

The most obvious difference that the ethics of deference makes is that it
shifts the moral focus in deciding what one ought to do from the evaluation
of the action in question to a consideration of the interests of the person to
whom deference is owed. The primary value that underlies the theory is respect
for others; in some cases, as in our argument for political obligation, it is
respect for oneself as well and for the implications that follow from one’s
own understanding and acceptance of the value and nature of law. Among the
consequences of such a shift in focus, the following may be the most important.
First, where the duty to defer exists, dialogue and discussion, as opposed to
unilateral action, are promoted, with the result that conflict may be avoided
or postponed. Second, the duty to defer underscores the need for humility in
assuming that one’s own view of the matter in question is correct, particularly
as respects matters involving moral judgment or questions of value. Third, the
duty operates as a kind of default rule determining who shall have the prima
facie right to decide when disagreement continues – a rule that often applies,
under our analysis here, to cases where an impasse seems to require some
resolution. Dialogue, after all, however desirable in the abstract, cannot go on
forever. Sometimes action must be taken and decisions made.21

The Dark Side of Deference

It might be thought that the disadvantage of acknowledging a duty to defer
is simply the price one pays for the advantages just discussed: In return for
increased harmony, greater social concern, and more efficient allocation of
decision-making authority, one sacrifices acting in ways that would normally
be correct and preferable to the action required by deference. Of course, if the
theory of deference is correct, this is not a sacrifice but a necessary condition of
making sure that the action one takes, in the ultimate sense, is correct. Instead of

20 See Donald Regan, “Authority and Value: Reflection on Ray’s Morality of Freedom,” S. Cal. L.
Rev. 62 (1989): 1036–9; id., “Reasons, Authority and the Meaning of ‘Obey’: Further Thoughts
on Ray and Obedience to Law,” Can. J. L. Jurisp. 3 (1990): 23–8.

21 See J. Waldron, Law and Disagreement (Oxford: Clarendon Press, 1999), 7 (“the point of law
is to enable us to act in the face of disagreement”).
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just repeating the arguments for the ethics of deference, the disadvantages of
acknowledging the duty should be sought elsewhere – in the effects on other
aspects of human behavior. One possibility is that duties of deference are subject
to abuse. First, it is possible that deferencewill be demandedor expectedwhere it
is inappropriate. Many of the clubs, social organizations, workers’ unions, civic
associations, and other groups that form part of everyday life have hierarchical
structures that can easily appear to confer authority on individuals in ways that
might seem to require other members to defer where no such deference is
warranted. In bodies that are organized on more or less democratic principles,
with equality amongmembers, deference to leaders who establish basic policies
outside of normal democratic proceduresmaynot only be unwarranted but could
have the opposite effect on social relations: Expecting deference where none is
appropriate can be perceived as an insult rather than an occasion for showing
respect. Second, knowing that one is owed deference can lead one to ignore
the reciprocal nature of the duty. Deference requires good faith on the part of
the state, the promisee, those who have conferred benefits in the expectation
of payment, and friends. I have described elsewhere some of the problems of
finding good faith in the case of political obligation and the state.22 In the
case of promisees, good faith means, in part, that the promisee considers the
promisor’s case for release from the promise and engages in the dialogue that
results. Those who confer benefits on others, expecting payment, must at least
be able to justify the failure to consult potential beneficiaries in advance to see
if they agree with the distribution principle they expect to be observed. Friends,
no doubt, will naturally consider each other’s conflicting views, even if one in
the end deserves deference; otherwise, they would probably not be friends. In
all of these cases, an ethics of deference could lead to neglecting the central
question of trying to decide what action is correct. If one knows that deference
is due, even if one’s view is wrong, the incentive to try in good faith to reach
the correct decision may be diminished.23

A Final Defense

While it is possible that one might need law to coordinate activity, even in
a “society of saints,”24 the point of moral and legal practices would change
drastically in the absence of conflict or disagreement. At the very least, much

22 See Philip Soper, A Theory of Law (Cambridge, Mass.: Harvard Univ. Press, 1984), 119–25.
23 I have discussed this problem previously in suggesting that Socrates’ strong claim about the

obligation to obey the law can be plausibly understood as an example of what I have here called
the ethics of deference. See Philip Soper, “Another Look at the Crito,” Am. J. Jurisp 41 (1996):
103, 130–1.

24 See Regan, “Law’s Halo,” Soc. Phil. & Policy 4 (1986): 15, 26; Gregory Kavka, “Why Even
Morally Perfect People Would Need Government,” in For and Against the State, eds. John
T. Sanders and Jan Narveson (Lanham, Md.: Rowman & Littlefield, 1996), 41.
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of the motivation for engaging in arguments about morality and justice would
be lost if people did not disagree over fundamental issues of value and about
what to do when such disagreement cannot be resolved before action must be
taken. Modern attempts to defend theories of justice despair over the possibility
of reaching agreement on ethics and accordingly suggest that process, rather
than substance, offers the key to harmony. We will not abandon the search for
truth in ethics or condemn it as nonsense, but we will set it aside temporarily
while we engage in dialogue, or while we hope that our disparate truths will
converge in an “overlapping consensus” that will permit some decisions to be
made without undue rancor, whether or not they are correct. We are told that
the other possibilities for harmony hold out false hope: We cannot hope to
persuade others “to abandon their errors and adopt our truths,” or “convince
them that toleration is in their self-interest,” or “induce them to sympathize
with us, despite the error of our ways.”25 Instead, we must engage in “neutral
dialogue,”26 hoping that by removing bias and similar impediments to good
faith, we will arrive at least at consensus, which may be the only alternative to
truth.

The final appeal to be made for an ethics of deference is that it offers a
modest alternative to the resigned acceptance of process or dialogue in lieu of
substance in ethics. To be sure, the motivation for the modernmovement toward
process over substance – despair over the possibility of persuading others of
our truths – also motivates the argument for deference. But the argument for
deference is not an argument designed to foster tolerance or sympathy for
erroneous views; nor is it simply a call for more dialogue and debate. The
argument for deference is an argument about duty – a claim about the obligation
to defer, while dialogue continues and the jury remains out on the question of
truth. Though the theory is partial, it remains a substantive theory – not simply
a plea for more process, however enlightened, however constrained. For those
who fear that the abandonment of substance for process celebrates, in the end,
the claims of those who deny that there can be truth in ethics, the ethics of
deference may offer a way back.

25 Bruce Ackerman, “What Is Neutral about Neutrality?” Ethics 93 (1983): 372, 389–90.
26 See id.; Ackerman, Social Justice in the Liberal State (New Haven, Conn., and London: Yale

Univ. Press, 1980).
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