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THE CRISIS OF IMPRISONMENT

In the Age of Jackson, private enterprise set up shop in the American penal
system. Working hand in glove with state government, by 1goo contractors
in both the North and the South would go on to put more than half a
million imprisoned men, women, and youth to hard, sweated toil for pri-
vate gain. Held captive, stripped of their rights, and subjected to lash and
paddle, these convict laborers churned out vast quantities of goods and
revenue, in some years generating the equivalent of more than $go billion
worth of work. By the 1880s, however, a growing cross-section of American
society came to regard the prison labor system as morally corrupt and un-
befitting of a free republic: it fostered torture and other abuses, degraded
free citizen-workers, corrupted the government and the legal system, and
defeated the supposedly moral purpose of punishment. The Crisis of Impris-
onment tells the remarkable story of this controversial system of penal
servitude — how it came into being, how it worked, how the popular cam-
paigns for its abolition were ultimately victorious, and how it shaped and
continues to haunt America’s modern penal system. The author takes the
reader into the vital, robust world of nineteenth-century artisans, industrial
workers, farmers, clergy, convicts, machine politicians, and labor leaders
and shows how prisons became a lightning rod in a determined defense of
republican values against the encroachments of an unbridled market cap-
italism. She explores the vexing moral questions that prisons posed then
and that are still exigent today: What are the limits of state power over the
minds, bodies, and souls of citizens — is torture permissible under certain
circumstances? What, if anything, makes the state morally fit to deprive a
person of life or liberty? Are prisoners slaves and, if so, by what right? Should
prisoners work? Is the prison a morally defensible institution? The eventual
abolition of prison labor contracting plunged the prisons into deep fiscal
and ideological crisis. The second half of the book offers a sweeping rein-
terpretation of Progressive Era prison reform as above all a response to this
crisis. It concludes with an exploration of the long-range impact on the
modern American penal system of both penal servitude and the movement
for its abolition.

Rebecca M. McLennan is Associate Professor of History at The University of
California, Berkeley. In 1999, she received Columbia University’s Bancroft
Award for her doctoral dissertation on the rise of the American penal state.
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INTRODUCTION

The Grounds of Legal Punishment

In 1919, amid the oppressive humidity of a mid-summer’s evening in the
lower Hudson Valley, a crowd of men, women, and children from the vil-
lage of Ossining joined a bevy of reporters and photographers on a hill
overlooking Sing Sing Prison. Roused by rumors that a large-scale prison
break was imminent, they watched as 1,500-odd convicts shuffled quietly
across the prison yard and into the old stone cellhouse, each clasping his
nightly ration of a half-loaf of bread in hand. The keepers, townspeople, and
reporters may well have heaved a sigh of relief as the last few prisoners filed
into the cellhouse and the heavy iron door swung closed behind them. With
its thick granite walls, double-shelled construction, and centralized locking
system, this “bastille on the Hudson” was all but immune to escape; once
entombed within its gloomy masonry, even the most ingenious of prisoners
stood little chance of emancipation.'

But a prison-break is only one kind of trouble convicts can concoct; and,
on that tense July evening, as the last few stragglers were secured in the
cellhouse, the guards and the free citizens of New York were about to be
rudely reminded that, even under the condition of lockdown, prisoners are
capable of turning the tables on their keepers and throwing the state into
crisis. As reporters from the New York Times would recount the evening’s
events, the trouble began as hundreds of convicts simultaneously hurled
their heels of bread through the cellhouse’s outer window panes, causing
a great shower of bread and glass to crash into the yard and street below.
A cacophony of whistling and howling swiftly followed, and then a volley of
raucous denunciations of the warden, the food, and the general conditions
of incarceration. The convicts’ point, rudely punctuated by bread so stale
it could shatter thick glass, was unambiguous: “They are starving us!” the
prisoners yelled at the reporters on the hill beyond; “give it a good write up
in your paper!”?

The following morning, and for several days following, headlines, pho-
tographs, and detailed stories about the defenestration of one of America’s
most infamous prisons emblazoned the front pages of local, regional, and

! One of the first recorded uses of the term “bastille” in connection with Sing Sing can be
found in ex-prisoner Levi S. Burr’s 1833 publication, A Voice From Sing Sing; Giving a General
Description of the State Prison . .. A Synopsis of the Horrid Treatment of the Convicts in that Prison
(Albany, n.p., 1833).

? Unidentified prisoners, quoted in New York Times, Jul. 24, 1913, 1.
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2 The Crisis of Imprisonment

national newspapers. Even the editors of the usually sedate New York Times
splashed photographs and sensationalist headlines across their paper’s front
page through most of the following week. Back at Sing Sing, the bread throw-
ing and cat-calling subsided after a few hours; but trouble continued to erupt
sporadically over the following three days. Only after a series of tense negoti-
ations between the warden and the prisoners, carried out under the forceful
gaze of the National Guard and the critical scrutiny of the press corps, did the
prisoners’ unruliness come to an end. Sing Sing’s troubles, however, would
not end with the formal restoration of rule; they merely changed form. In
the wake of the spectacle of the bread riot, a crowd of senators, prison com-
missioners, Grand Jurors, newspaper reporters, and social reformers from
New York and beyond swept through the prison in search of explanations
and culprits. As the investigations spurred accusations of mismanagement
and corruption, from the office of Governor William Sulzer on down to the
kitchens of prison cook Louis Beaulieu, the prisoners and keepers of Sing
Sing found themselves embroiled in one of the fiercest political battles ever
to have been fought in the Empire State.

Sing Sing, like most American prisons, had seen a number of strikes and
riots in the course of its eighty-year history, and most of these had sparked
political debate over the causes of the trouble, living conditions, and the gen-
eral administration of the prisons. However, none had precipitated as divi-
sive and embittered a crisis as that which unfolded in the summer of 1913,
A deceptively simple act, the prisoners’ bread riot had combined drama,
protest, and a rather blunt demonstration of the convicts’ grievances, to
great — and eminently newsworthy — effect. In a few short minutes, and
wielding nothing more than their paltry rations, the prisoners had man-
aged to take possession of the very edifice that was supposed to guarantee
the good order of both the state’s prison and the state of New York. More
than simply breaking the rules and disrupting the normal routine (which
more commonplace acts of defiance, such as refusing to eat or resisting a
lock-down, could have achieved just as well), the convicts had succeeded in
turning their prison into a stage upon which to dramatize their grievances
and publicly indict their captors. However fleetingly, the convicts had sub-
stituted a voice of their own for that of the state, and, with the aid of the
press, they had made their voice heard well beyond the high walls of New
York’s stone “bastille.”

Although, in the American imagination, Sing Sing has long stood apart
from other prisons as an institution at once famous and infamous, the protest
and ensuing political crisis of 1919 were neither unprecedented nor, in the
context of the day, markedly exceptional. As I shall argue in the pages to
follow, a long continuum of episodic instability, conflict, and political crisis
has characterized prison-based punishment in the United States, from the
early republican period, down through the nineteenth century, and deep
into the twentieth. Far from being the exception to the norm, Sing Sing
stood squarely within a long, broad, American tradition of debate, riot, and
political and moral crisis over the rights and wrongs of legal punishment, the
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proper exercise of state power, and the just deserts of convicted offenders.
This book traces the lineage, meaning, and consequences of popular con-
flicts over legal punishment, from the early republican penitentiary-house,
through the great prison factories of the Gilded Age and the penal-social
laboratories of the Progressive Era, to the ambitious, penal state-building
programs of the New Deal era.

That the American prison has historically been an unstable and highly
contested institution ought not to surprise us. Historically, it has been at
once a highly visible apparatus of state coercion, a concentrated mass of
human energies and desires, an official symbol of justice, security, and the
state’s presumed right over life and death, and the outstanding example
of an unfree institution in a putatively free society. As such, this power-
ful and symbolically-laden institution has inevitably been both an object
of debate and contestation in and of itself and a critical battleground
and potent instrument in the larger social conflicts that have episodically
shaken and recreated American government and society since the Revo-
lution. While prisoners and their keepers were often at the forefront of
these various struggles to remake and control the prison and the penal
arm of the state, they were by no means alone in the fray. In the two cen-
turies or more following independence from Great Britain, a remarkably
diverse array of communities, classes, and sections of American society, ani-
mated by a variety of religious convictions, moral beliefs, and political affili-
ations, actively contested and struggled to determine the proper means and
ends of legal punishment. As I argue in the pages to follow, many of these
struggles had important and lasting consequences, not only for the practice
and ideology of legal punishment and the penal arm of government, but
for the structure and legitimating fictions of American social order more
generally.

American lawmakers grappled with the twin questions of by what means
and to what ends the state ought to punish convicted offenders almost as
soon as the republic began the transition to peacetime, in the mid-178o0s.
In the wake of independence from Britain and her “royal” mode of pun-
ishment, strict Calvinists, liberal Quakers, common laborers, artisans, mer-
chants, farmers, and jurists earnestly debated the meaning of a truly Chris-
tian and republican penal practice. Early republican efforts to establish such
a practice eventually resulted in the founding of the house of repentance,
and the penitential system of legal punishment. Although, initially, mer-
chants, jurists, physicians, and lawmakers proclaimed the house of repen-
tance (and the penitential mode of punishment more generally) an enlight-
ened and humane alternative to the discredited penal practices of the old
world monarchies, other Americans — including strict Calvinist clergy, labor-
ing republicans, and the penitentiary’s captive subjects — openly challenged
its moral legitimacy. By the late 1810s, these strains of dissent and subversion
had prompted such widespread public disillusionment with the penitentiary
system that the penal arm of state government was plunged into a protracted
crisis of legitimacy. In state after state, that crisis proved fatal; in the early
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1820s, lawmakers began to cast around, once again, for a new approach to
legal punishment.

The mode of punishment that lawmakers, jurists, and keepers eventually
substituted in the troubled penitentiary’s stead was that of contractual penal
servitude. Improvised earliest at Auburn prison in New York (in the 1820s),
contractual penal servitude went on to become the dominant mode of legal
punishment in almost all Northern (and, eventually, all Southern) states
down through the turn of the nineteenth century. Combining cellular tech-
nology with hard, productive labor, the formal deprivation of political and
civil rights, and liberal doses of the lash and paddle, it resolved many of the
disciplinary, fiscal, and political crises that had beset the early republican
house of repentance. By 1835, this system of contractual penal servitude
had all but eclipsed the rival “Pennsylvania system” of perpetual isolation to
become the dominant mode of legal punishment across the several states.
Both at home and in Europe, lawmakers and penal reformers hailed it as
the most enlightened and economic penal system of its day. The apparent
stability of the new mode of legal punishment, however, proved short-lived.
At the same time that Alexis de Tocqueville and his fellow European inves-
tigators were touting its peculiar advantages, that system had been quietly
sowing the seeds of its own set of controversies and crises. As we shall see,
the source of contractual penal servitude’s instability was the practice upon
which that system of punishment was founded and the interests of which it
had increasingly come to serve: that is, the sale of prisoners’ labor power to
private business interests. In the course of the nineteenth century, prison
labor contracting would provoke, first, a series of small-scale, local protests
among free workingmen and, eventually, a large-scale, popular campaign
for its abolition. As that campaign gathered momentum in the late Gilded
Age, state after state would ultimately be compelled to abolish or otherwise
severely retrench the offending practice. Like a prisonhouse of cards, the
larger edifice of contractual penal servitude would first list and then col-
lapse in the wake of the destruction of the labor contracting practice that
had been its fiscal, disciplinary, and ideological foundation.

Although, with the notable exception of historians of the American
South,3 few scholars have commented upon the abolition of prison labor
contracting, that event proved a watershed in American penal history. Abo-
lition defused the mounting popular outrage at the remarkably profitable,
and often gruesomely exploitative use of sweated prison labor in industry,

3 See, for example, David M. Oshinsky, Worse Than Slavery: Parchman Farm and the Ordeal of
Jim Crow Justice (New York: Free Press, 1996); Alex Lichtenstein, Twice the Work of Labor: The
Political Economy of Convict Labor in the New South (London: Verso, 1996); C. Vann Wood-
ward, Origins of the New South, 1877—1913 (Baton Rouge: Louisiana State University Press,
1951); and Edward Ayers, Vengeance and Justice: Crime and Punishment in the Nineteenth Century
American South (New York: Oxford University Press, 1984). See also, Blake McKelvey, “Penal
Slavery and Southern Reconstruction,” Journal of Negro History 20:2 (Apr. 1935), 153-70;
Karin Shapiro, A New South Rebellion: The Battle Against Convict Labor in the Tennessee Coalfields,
18711896 (Chapel Hill: University of North Carolina Press, 1998).



Introduction 5

and it carved a wide moat between the sphere of the market and that of legal
punishment. (Italso reined in and partially “civilized” the market, as we will
see). But, at the same time, abolition opened up a remarkably intractable set
of disciplinary, fiscal, and ideological problems within the penal arm of the
state and spurred an outpouring of discourse around the social question that
contemporaries referred to as “the prison labor problem.” Most critically,
abolition activated and deeply conditioned the progressive prison reform
movementand the penal state-building initiatives of the late-nineteenth and
early-twentieth centuries.

Far from being an exceptional and isolated event, the Sing Sing protest
of 1919 was a particularly acute instantiation, both of the crises into which
the penal arms of most Northern states were propelled following the abo-
lition (or, in some states, severe scaling back) of prison labor contracting,
and of the power struggles that progressives’ efforts to solve the prison labor
problem set in motion. When, in the late Gilded Age, Massachusetts, Ohio,
California, New York, and other Northern legislatures moved to abolish or
significantly scale back contractual penal labor, they, in effect, destroyed the
linchpin of everyday prison discipline, the foundation of nineteenth-century
penal ideology, and a critical source of funding for the penal arm of govern-
ment. Despite the strenuous efforts of prison administrators in the first two
decades of the twentieth century to erect a state-use system of penal labor
upon the grave of the old contractual system, the vacuum of discipline and
ideology, and the uncertain basis of prison funding, persisted well into the
twentieth century. What unfolded, first within the penal arm of state govern-
ment itself, and, eventually, in courtrooms, voting booths, union halls, the
popular Northern press, and the U.S. Congress, was a complex and, at times,
bitter series of struggles to determine the content of the new, postcontrac-
tual prison order. In New York’s case, the first wave of these struggles would
climax at Sing Sing, in riot and scandal. Eventually, those conflicts would
engender the formation of a new penal state —a process that would be greatly
accelerated by new federal legislation and court rulings in the New Deal era.

The history I narrate in the following pages builds upon, and is indebted
to, the expansive and richly varied field of crime and punishment history.
But it also seeks to inject into that field greater awareness of certain key,
neglected or undeveloped themes within American penal history; I hope,
in addition, to offer up a fresh and illuminating way of conceptualizing
legal punishment as an object of historical inquiry (chiefly by extending
the scope of the inquiry beyond the institution of the prison proper to the
legal, political, economic, and cultural dimensions of legal punishment),
and to cast new light upon legal punishment’s place in the broader sweep of
American history. The ten chapters that follow touch upon many themes, but
the mostimportant of these are: first, the centrality of productive labor, both
as an activity and as an element of penal ideology, to the nineteenth-century
American penal system; second, the practical and formal reinvention, in
the nineteenth century, of legal punishment as a species of involuntary
servitude; third, the workings of power within and around the penal systems
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of the nineteenth and early twentieth centuries; and, finally, the critical role
that the abolition of contractual prison labor played in the making of the
modern American penal state.

Although, as I illustrate in the pages to follow, the activity and ideology
of forced productive labor, and the legal condition of penal servitude with
which that labor was tightly entwined, hung, like a heavy iron chain, across
a century-and-a-half of American legal punishment, most scholars of penal
history have either glossed over it, treated it as a peculiar affliction of the New
South (made symptomatic in chain gangs, convictleasing, and penal farms),
or denied it played any significant role in prison life, administration, or pol-
itics north of the Mason-Dixon Line. We have several excellent accounts of
the place of hard labor in early republican penal practice and ideology,* and,
at the other end of the nineteenth century, a number of deeply researched
studies of the New South’s penal labor camps and prisons.> However, we
still know relatively little about the expansive, industrial prison contracting
systems that flourished in almost all the Northern states between 1820 and
189o, and that gave concrete substance to the ubiquitous legal sentence
of confinement to hard labor. There are but two systematic histories of
prison labor contracting in the North: Larry Goldsmith’s nuanced history
oflife, labor, and resistance in the Massachusetts State Prison at Charlestown,
and Glen A. Gildemeister’s doctoral dissertation on competition between
free workers and prison labor in industrializing America.® These impressive

4 Michael Meranze, Laboratories of Virtue: Punishment, Revolution, and Authority in Philadelphia,
1760—1835 (Chapel Hill: The University of North Carolina Press, 1996); Adam Jay Hirsch,
The Rise of the Penitentiary: Prisons and Punishment in Early America (New Haven: Yale University
Press, 1992); Louis P. Masur, Rites of Execution: Capital Punishment and the Transformation of
American Culture, 1776—18065 (New York: Oxford University Press, 1989); Michael S. Hindus,
Prison and Plantation: Crime, Justice and Authority in Massachusetts and South Carolina, 1767—
1878 (Chapel Hill: The University of North Carolina Press, 1980).

Supra, n. 3. See also, Mary Ellen Curtin, Black Prisoners and Their World, Alabama, 1865—
1900 (Charlottesville and London: University Press of Virginia, 2000); Matthew Mancini,
One Dies, Get Another: Convict Leasing in the American South, 1866—1928 (Columbia: University
of South Carolina Press, 1996); Robert Perkinson, “The Birth of the Texas Prison Empire,
1865-1915” (Ph.D. diss., Yale University, 2001); and Donald R. Walker, Penology for Profit: A
History of the Texas Prison System, 1867—1912 (College Station, Texas: Texas A & M University
Press, 1988).

Larry Goldsmith, “Penal Reform, Convict Labor, and Prison Culture in Massachusetts, 1800—
1880” (Ph.D. diss., University of Pennsylvania, 1987); Glen A. Gildemeister, “Prison Labor
and Convict Competition with Free Workers in Industrializing America, 1840-1890” (Ph.D
diss., Northern Illinois Press, 1977/New York: Garland, 1987). See also, Larry Goldsmith,
““To Profit by His Skill and Traffic in His Crime’: Prison Labor in Early Massachusetts,” Labor
History 40 (Nov. 1999): 439. A few texts include a chapter on prison industries: See, for
example, W. David Lewis, From Newgate to Dannemora: The Rise of the Penitentiary in New York,
1796—1848 (Ithaca, NY: Cornell University Press, 1965), 178-200, and Anne Butler, Gen-
dered Justice in the American West: Women Prisoners in Men’s Penitentiaries (Urbana: University
of Illinois Press, 1997), 174—98. See also John A. Conley, “Prisons, Production, and Profit:
Reconsidering the Importance of Prison Industries,” Journal of Social History 14:2 (Winter
1980), 257-275. Interestingly, sociologists and criminologists have been more attuned than
historians to the question of the social and political significance of convict labor and its

<)
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works of scholarship suggest that the practice of selling the labor power of
imprisoned men and women very probably played a critical role not only
in the everyday life of American prisons, as a whole, but in the larger polit-
ical field in which the prisons, as public institutions, were firmly anchored.
As yet, however, these important insights have not been expanded upon
and have had little appreciable impact on the master narrative of American
penal history.

That master narrative was first penned, thirty-five years ago, by David J.
Rothman, in his groundbreaking study of the origins of the ante-bellum
prison; it has since been retold, largely without amendment, in the leading
synthetic treatments of American crime and punishment history.7 In 7he Dis-
covery of the Asylum: Social Order and Disorder in the New Republic, Rothman pro-
vided what remains an unrivaled account of the élite reformers who guided
the establishment of the first state prison systems proper (in the 1820s and
1830s) and of the social anxieties and moral ideals they brought to their
work. Rothman’s book tells us a great deal about the weltanschauung of Jack-
sonian elites, and the content of official prison rules and doctrines. However,
framed chiefly as a study of norms and ideas, and drawing mainly on offi-
cial reports and reform literature, his work discloses much less about the
quotidian experience and rhythms of prison life, the push-and-tug of power
relations among keepers, prisoners, and reformers, and the larger politi-
cal force-field in which the state prisons, in the “Age of Democracy,” were
firmly grounded. As something that was practiced, more than written about
by reformers, the hard labor of convicts is also rendered all but invisible in
Rothman’s account. Although noting that the idea and doctrine of labor
were central to reformers’ and officials’ efforts to organize prison life, and
conceding (in a typically pithy paragraph) that the contracting-out of prison
labor “became increasingly popular” in the 1850s and 1860s, his book as a
whole conveys the impression that prison labor was of negligible importance,
both to prison life and to the legal and ideological structures of antebellum

discontents in the North: See for example, Christopher Adamson, “Toward a Marxist
Penology: Captive Criminal Populations as Economic Threats and Resources,” Social Prob-
lems 31:4 (Apr. 1984), 435-58; Henry Calvin Mohler, “Convict Labor Policies” (MA thes.,
University of Wisconsin, 192g), published in the Journal of the American Institute of Crimi-
nal Law and Criminology 15:4 (Feb. 1925), 530—-97; and Rosalind P. Petchesky, “At Hard
Labor: Penal Confinement and Production in Nineteenth-Century America,” in Crime and
Capitalism: Readings in Marxist Criminology, ed. David F. Greenberg (Palo Alto: Mayfield Pub.
Co., 1981). Curiously, in their transnational history of legal punishment and its relation
of “correspondence” with changing modes of production, Georg Rusche and Otto Kirch-
heimer make little mention of the great contract labor prisons of the American North.
Rusche and Kirchheimer, Punishment and Social Structure (New York: Columbia University
Press, 1939).

Rothman’s book played a key role in establishing penal history as a legitimate field of inquiry
within the American historical profession. David ]. Rothman, Discovery of the Asylum: Social
Order and Disorder in the New Republic (Boston and Toronto: Little, Brown and Co, 1971). For
a leading synthetic treatment of American crime and punishment history, see Lawrence M.
Friedman, Crime and Punishment in American History (New York: Basic, 1993), espec. 77-82.
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punishment.® A central objective of mywork has been to trace the rise of con-
tracting to “popularity;” another has been to assess the influence of prison
labor contracting on what Alexis de Tocqueville and Gustave de Beaumont
made famous at home and abroad as the so-called “American system”9 of
legal punishment.

As part of the field’s general neglect of prison labor, the most influential
of penal historians have also significantly underestimated the profitability of
the contracting systems under which productive convict labor was generally
organized between 1830 and 18go. Although David J. Rothman’s approach
is fundamentally different from that of Michel Foucault,'® both claim that
nineteenth-century prisons were generally unprofitable, and that the profit
imperative was a negligible force within the life of the institution. Although
it is certainly the case that élite prison reformers of the nineteenth cen-
tury did not usually place much emphasis on making the prisons profitable,
and that in both the American North and Western Europe, the state did
not generally make significant profits from its prison industries, in America
the private contractors who purchased convict labor power well below free-
market rates and set up machinery in the prisons almost always profited
handsomely from the traffic. Moreover, the profit imperative these busi-
nessmen quite logically took into the prison workshops with them was far
more influential on prison life and administration than were either the well-
heeled, well-intentioned reformers of the Boston Prison Discipline Society
or the enlightened doctrines of convict rehabituation and spiritual reform.
(As we shall see in Chapters Two and Three, Northern prison labor was not
quite as unprofitable or as irrelevant to state government as Foucault and
Rothman infer, either; in the mid-188os, for example, it was contributing
almost two dollars for every three dollars the states spent on maintaining
their prisons).'! In exploring the rise of prison labor contracting, then, I
also flesh out the impact of the profit imperative on various aspects of the
nineteenth-century prison system, and the nature of the relation between
the market and the penal arm of the state.

The second theme I foreground in the pages to follow is the reinven-
tion of American legal punishment, after the Revolution and, particularly,
after 1830, as a distinctive species of involuntary servitude. In almost every
Northern state, by the middle of the nineteenth century, legal punishment
had not only been “institutionalized” (in the form of the prison), but had

8 Rothman offers a paragraph on free labor’s protests against prison competition, but does
not explore the upshot of that protest and its impact on the politics of legal punishment.

9 Gustave de Beaumont and Alexis de Tocqueville referred to the Philadelphia (or Pennsyl-
vania) system of perpetual isolation and the Auburn (or New York) system of congregate
labor and nightly isolation as two variants of a single “American system,” and recommended
that France adopt the latter rather than the former (on the grounds that the Auburn plan
was “much cheaper in its execution”). Gustave de Beaumont and Alexis de Tocqueville,
On the Penitentiary System in the United States and Its Application in France (Carbondale and
Edwardsville: Southern Illinois University Press, 1964), 119, 134.

'© Michel Foucault, Discipline and Punish: The Birth of the Prison (New York: Pantheon, 1977).

' See subsequent discussion, go.
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assumed legal, symbolic, and practical status as a distinctive species of invol-
untary servitude. That system of penal servitude would go on to receive
official recognition and implicit approval in the Thirteenth Amendment to
the U.S. Constitution and all but four of the state constitutions. The justices
of the U.S. Supreme Court would also repeatedly recognize it as consti-
tutional."® (As late as 1914 the Court reiterated, with a discernible tone of
exasperation: “There can be no doubt that the State has authority to impose
involuntary servitude as a punishment for crime. This fact is recognized in
the Thirteenth Amendment, and such punishment expressly excepted from
its terms”).'3

In tracing the fruition of this distinctive, American system of penal servi-
tude, I engage and elaborate upon the insights of two legal historians, both
of whom have grappled with the question of punishment’s reinvention,
after the Revolution, as a system of bondage. In his original and conceptu-
ally dense study, The Rise of the Penitentiary: Prisons and Punishment in Early
America, Adam Jay Hirsch argues both that the early republican penitentiary
strongly resembled chattel slavery and that some early republican penal
reformers believed the penitentiary imposed a “justifiable” form of slavery
on convicted offenders.'t In a similar vein, James Q. Whitman writes that
“the status of [American] prisoners came, by the time of the Thirteenth
Amendment, to be explicitly assimilated to slaves” and that prisoners were
“treated as slaves.”*> Although I take seriously these scholars’ basic insight
that American penitentiaries and state prisons were institutions of bondage,
and prisoners, the involuntary bondsmen of the state, my research suggests
that the penal systems of the nineteenth century constituted a separate
and distinct species of involuntary servitude, and not one that is usefully
confounded with that of chattel slavery. Penal involuntary servitude drew,
particularly in some Southern states after the Civil War, on the law and ide-
ology of American chattel slavery, but it also drew, far more directly, on
other variants of servitude (both voluntary and involuntary). Moreover, it
generated its own legal form and its own particular fictions concerning the
master—servant relationship. In the pages to follow, I track the reinvention
of legal punishment as a form of involuntary servitude and tease out its

'* Thirteenth Amendment, §1; Slaughter-House Cases, 83 U.S. 36, 69 (1873); United States v.
Reynolds 235 U.S. 133, 149 (1914).

'3 United States v. Reynolds 235 U.S. 133, 149 (1914).

4 Hirsch, op cit., 71—92.

'5 James Q. Whitman, Harsh Justice: Criminal Punishment and the Widening Divide between Amer-
ica and Furope (New York: Oxford University Press, 2003), 179, 176. In his wide-ranging
study of the impact of slavery on the evolution of penal practices from flogging in ancient
Greece to the chain gangs, lease camps, and prison farms of the American South, sociol-
ogist J. Thorsten Sellin makes no mention of the Northern states’ forced labor prisons,
while devoting three of twelve chapters to the American South. He thereby reinforces the
orthodox (and, as I argue here, false) assumption that slavery and involuntary servitude
left their imprint exclusively on Southern penal practice. J. Thorsten Sellin, Slavery and the
Penal System (New York: Elsevier, 1976).
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relation to the practice of selling the labor power of convicts to private,
typically industrial, manufacturing concerns.

Both involuntary servitude and contract prison labor are intimately
related to the third theme of this book: the workings of power within and
around the prison. The path by which legal punishment was reinvented as
a system of involuntary servitude was neither smooth nor straight. In the
early republican period, the very effort to cast free men and women into a
condition of penal servitude or otherwise subject them to one or more of
its badges precipitated diverse forms of protest, subterfuge, resistance, and
evasion of authority, both among prisoners and their families and commu-
nities, and among the men who were supposed to be their “keepers.” Once
the back of their defiance was broken (as it eventually was, by a variety of
means, in the 1820s and 18g0s), convict laborers nonetheless remained a
mass of people who, under certain conditions, could —and did — strike tools
or turn them into weapons to be wielded against masters. Although the con-
tracting system was deeply entrenched in the prisons and highly profitable
for the contractor, it was also prone to crisis and periods of instability. Para-
doxically, the relations of dependency (however unequal) that developed
among and between the contractors, the keepers, the prison authorities,
and convict laborers, had the effect of empowering, in certain subtle but
clearly discernible ways, the prisoners relative to the contractors. The same
relations also enfeebled and involuted the state.

Outside the prison, meanwhile, the forced, sweated nature of productive
prison labor provoked free workingmen to discourse, strike, petition, boy-
cott, and vote in protest of the contract prison labor system, on grounds that
were at once moral and economic. Although these protests had somewhat
limited impact on the state penal systems before the Civil War, in the Gilded
Age they attracted considerable support among the citizenry atlarge, and in
every region of the country. They ultimately precipitated a far-reaching crisis
of legitimacy for the penal arm of state government. The book fleshes out
the ways in which organized labor’s popular movement against the private
use of convictlabor transformed the moral, political, and legal ground upon
which legal punishment stood; as we shall see, the campaign to abolish the
private sale of convicts’ labor power changed, in enduring ways, what was
possible in the field of legal punishment, and what was not. State after state
would resolve the crisis of legitimacy engulfing the penal arm of govern-
ment by abolishing or severely scaling back the offending contract systems
of prison labor and closing the open market to prisonmade goods.

It is at this juncture in the narrative, that the fourth, major theme of the
book comes into view: that is, the making of the modern penal state. The
abolition of contracting thrust forth old questions about how to organize,
govern, and fund the penal arm of the state (now, in the absence of private
capital and walled off from the open market). It also reinvigorated the coun-
try’sintermittent moral debates about the sources of crime, the just deserts of
offenders, and the duties of the state toward its free citizens and imprisoned
wards. At first, in the ten years either side of 19oo, progressives attempted
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to solve the prison labor problem by salvaging and reinventing prison labor
in ways that would be politically and legally acceptable: Still caught on the
ideological terrain of what they referred to as the “old system” of contractual
penal servitude, they could not imagine, let alone countenance, a penal (or
anykind of social) order that was founded on anything other than the activity
of productive labor. However, as the project of productive labor for all pris-
oners became ever less tenable, progressives slowly began to innovate their
ideas about discipline, the value of labor, the sources of moral reform, and
the state’s role within its own penal system. Around 1913, a second wave of
progressive reformers, newly conscious of the limited scope afforded hard,
productive labor in the prisons, emerged to grapple afresh with the prison
labor problem. Their efforts to find a solution — and the resistance they
encountered along the way — would generate new, postindustrial forms of
discipline and novel conceptions of human subjectivity, and they would lay
the foundations of the modern penal state.

Like the history it relates, the narrative of this book unfolds in three parts.
The first four chapters trace the origins and rise of the American system of
penal servitude; the role of contractors, markets, and productive labor in
the making of that system; and the rolling series of crises that eventually
unmade it, in the Gilded Age. I begin with a discussion of the strains of
servitude present in early republican efforts to reinvent legal punishment
as a properly republican and Christian institution, and the various forms
of critique and resistance those efforts encountered. Chapter Two relates
these conflicts over punishment to the making of the state prison system
in the 1820s and 18go0s, the rise to dominance of the practice of selling
convicts’ labor power to private interests, and the foundational role this
practice came to play in the new, prison-based regime of penal servitude.
After a brief discussion of the nationwide effort, during Reconstruction, to
roll back contract prison labor, revive certain early republican ideas about
punishment, and reinvent imprisonment as a specifically moral practice, I
trace out the fruition of large-scale, monopolistic prison labor contracting
in the Gilded Age and explore the ways in which contractors and the profit
imperative left their assigned place in the workshops to shape other spheres
of prison life, law, and administration (including disciplinary techniques).
The succeeding chapter narrates the response of prisoners, farmers, work-
ers, lawmakers, the courts, and, eventually, voters to large-scale contracting,
and organized labor’s rolling series of victories over contracting in a number
of Northern and Southern states in the decades either side of 19oo.

The middle third of the book (Chapters Five through Seven) treat the
early Progressive Era (c. 1895-1913), the aftermath of the abolition or
severe-scaling back of prison labor contracting, and the efforts of the first
wave of progressive reformers to define and solve the so-called prison labor
problem in Massachusetts, Pennsylvania, and, especially, New York. These
states offered other industrial states three separate solutions to the problem,
all of which aimed to salvage productive labor as the disciplinary, fiscal, and
ideological foundation of legal punishment. Chapter Five explores these
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solutions and explains how New York’s effort to remodel penal servitude
was the most influential. Chapter Six returns to the political and moral
grounds of legal punishment and the peculiar set of power struggles that
early progressive prison reform set in motion, both within the polity and
the prison; the last chapter in this section (Seven) traces the climax of those
struggles in and around the “bastille” of Sing Sing.

The last third of the book tells the story of “high” or late progressive
reform, in the years 1919-19, and its legacies. Here I explore progressives’
recasting of the prison labor problem in light of the disciplinary and political
crises that unfolded around and through the first phase of the reform effort.
Chapter Eight addresses the metamorphosis of the methods and objectives
of progressive reform in and after 191g. It was at this point that progressives
began to grapple in a serious way with the political reality that productive
labor most probably could not be salvaged in the prisons, and began to cast
around for an alternative mode of discipline. An aggressive new reform orga-
nization, the National Committee on Prisons and Prison Labor, now moved
to generalize New York’s state-use system to the rest of the country; this
endeavor and the Committee’s transformation (via Thomas Mott Osborne)
of Sing Sing prison into a laboratory of social justice are treated in Chap-
ter Nine. The final chapter of the book assesses the legacy of progressive
reform, both in New York and more broadly, in the interwar years. It traces
the route by which the basic legal and political grounds of punishment that
had obtained in New York since the 18gos became, in the course of the
early New Deal, the general condition of all penal systems throughout the
country, and the ways in which New York, with its several decades’ worth of
crisis and innovation around the prison labor problem, proved an impor-
tant resource for other states. The book concludes with a brief analysis of
the crisis-prone character of American legal punishment, and contemplates
some of the questions that this history poses our understanding of American
power, politics, and the state more generally.

As the foregoing summary suggests, New York plays a prominent role in
the narrative that follows. A note on the book’s New York orientation thus
seems in order. Sing Sing Prison, the “Bastille on the Hudson,” figures promi-
nently in three of the ten chapters in the book, and New York state has an
important presence throughout. Although, in every chapter, I relate the his-
tory of Sing Sing and New York to the national context, overall, these two sites
receive considerably more attention than other prisons and states. As I hope
will become clear in the course of the narrative, there are sound reasons for
this. The birthplace of the state prison system (the Auburn plan) that would
serve as the explicit model for almost every other Northern penal system
after 1850, and home to the largest prison system in the country through-
out the period in question, New York remained on the vanguard of virtually
every important development in the field of legal punishment in the indus-
trial states between 1820 and 1940. Organized labor’s succession of victories
against contract prison labor in New York in the 1880s and 18qos, and its
later success in constricting the scope of the progressives’ state-use system of
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labor, galvanized and provided a model for the American labor movement’s
national campaign against convict labor. The late progressives’ subsequent
effort in New York to work with the unions for a systematic solution to the
prison labor problem later served as a model upon which the framing of crit-
ical federal legislation regarding convict labor would proceed. New York —
and, especially, Sing Sing — also operated as a laboratory and staging ground
for a disciplinary system, and mode of penal governance, that would only
grow in national relevance as the country’s remaining prison industries were
all but legislated out of existence between 1goo and 1935. As a large indus-
trial state that was forced, earlier than most, to separate legal punishment
from the marketplace, New York tested, refined, and pioneered many of the
alternative disciplinary techniques that other states would eventually turn to
when they, too, were compelled to take prisons, prisoners, and their product
out of the market.

Finally, New York bore a direct, organic connection to the federal arena
in which the fate of penal servitude would finally be sealed: Many of the law-
makers, jurists, penologists, and reformers who led the way in New York’s
progressive prison reform movement of the 1910s would join former New
York Governor and close personal ally of New York’s leading prison reform-
ers, Franklin D. Roosevelt, in Washington DC, in 1933. From their seat in
the nation’s capital, these progressives would proceed to shape the penal
legislation and policy of the New Deal.



Strains of Servitude: Legal Punishment
in the Early Republic

Neither slavery nor involuntary servitude, except as a punishment for crime whereof
the party shall have been duly convicted, shall exist within the United States, or any
place subject to their jurisdiction.

Thirteenth Amendment, §1, United States Constitution (1865)

In historical scholarship and American collective memory alike, the Thir-
teenth Amendmentis celebrated as the constitutional death notice of South-
ern chattel slavery. Ratified in 1865, as the Confederacy crumbled and four
million slaves walked off the plantations, the Amendment recognized in law
the practical destruction of slavery. That the Amendment proscribed chattel
slavery of the sort that had flourished in the South for almost two centuries
is incontrovertible; but that it was “an absolute declaration that slavery or
involuntary servitude shall not exist in any part of the United States,” in
Justice Joseph P. Bradley’s oft-quoted phrase,' is much less certain, for as
well as pronouncing dead one kind of involuntary bondage, the Amend-
ment breathed symbolic life into another. Slavery and involuntary servitude
were prohibited, “except as a punishment for crime whereof the party shall
have been duly convicted.” On its face, the Amendment declared penal vari-
eties of slavery and involuntary servitude permissible; it made conviction for
crime the sole grounds for the imposition of involuntary servitude on Amer-
ican soil, and exempted those “duly convicted” of crime from the otherwise
universal prohibition on slavery and involuntary servitude.

! “By its own unaided force and effect [the Thirteenth Amendment] abolished slavery, and
established universal freedom. ... [T]he amendment is not a mere prohibition of state laws
establishing or upholding slavery, but an absolute declaration that slavery or involuntary
servitude shall not exist in any part of the United States,” Civil Rights Cases, 109 U.S. 3,
20 (1883). Through the turn of the nineteenth century, the Supreme Court considered
penal involuntary servitude neither controversial nor a logical contradiction of the accepted
claim that the Thirteenth Amendment universally and absolutely proscribed slavery and
involuntary servitude. Justice Field, in his dissent in the Slaughter-House Cases, for exam-
ple, wrote that the “amendment prohibits slavery and involuntary servitude, except as a
punishment for crime...” and, in the same paragraph: “the language of the amendment
is not used in a restrictive sense. It is not confined to African slavery alone. It is general and
universal in its application. Slavery of white men as well as of black men is prohibited, and
not merely slavery in the strict sense of the term, but involuntary servitude in every form.”
Slaughter-House Cases, 83 U.S. (16 Wall.) 36, 69 , 7172 (1873).

14
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This would not be the only occasion, in the revolutionary days of the late
Civil War and early Reconstruction, that Congressional lawmakers would
author legislation chiefly intended to establish and guarantee the rights
of former slaves and their descendants, but which also exempted (whether
implicitly or explicitly) convicts and the operations of legal punishmentfrom
a general rule of freedom. Indeed, the subject matter of convicts, due con-
viction, and legal punishment surfaced in two other groundbreaking laws of
the Reconstruction period. The Civil Rights Act of 1866 defined “citizens”
as all persons born in the United States who were neither “untaxed Indians”
nor persons subject to a foreign power, and provided that all citizens were
to enjoy a range of legal rights (including the right to make and enforce
contracts, to sue, to give evidence, and to own property), without regard for
previous condition of involuntary servitude — except where that servitude
had been imposed “as punishment for crime whereof the party shall have
been duly convicted.”® The following year, the framers of the Fourteenth
Amendment prohibited racial disfranchisement while implicitly authoriz-
ing the disfranchisement (at the state level) of any adult man convicted of
“rebellion or other crime”: The level of a state’s political representation in
the House of Representatives was to be diminished in proportion to the
number of men twenty-one years and older that the state barred from vot-
ing — less those disfranchised for “rebellion or other crime.”? Where a state
disfranchised male adult voters on racial grounds, it would be penalized;
but where a state disfranchised convicted rebels and “other” lawbreakers, it
would suffer no penalty. Once more, Congress demarcated the extent and
limit of a fundamental freedom through reference to crime, convicts, and
the penalties for crime.

Despite the recent proliferation of historical scholarship on the eman-
cipation amendments, Reconstruction, and antebellum crime and pun-
ishment, the questions of why, and with what historical upshot, convicts,
criminal conviction, and legal punishment figured so prominently in the
language of the emancipation amendments, are not easily answered. Eric
Foner and other historians of Reconstruction have traced out the contested
and changing meanings of freedom in that era, but make no mention of
the ways in which legal punishment delimited the freedoms and rights enu-
merated and guaranteed by the amendments.* Likewise, legal historians
have said comparatively little about either the penal exemptions of the Civil

# Civil Rights Act (1866), § 1. That act also implicitly licensed state and federal government to
suspend the citizen’s right to “full and equal protection of the laws and proceedings for the
security of persons and property, .. .like punishments, pains, and penalties and, to none
other” if that citizen had been previously held in involuntary servitude as punishment for
crime.

3 Fourteenth Amendment, United States Constitution, §2.

4 Leading studies of various and conflicting conceptions of freedom in nineteenth-century
Americainclude Eric Foner, Reconstruction: America’s Unfinished Revolution, 1863—1877 (New
York: Harper Row, 1988) and The Story of American Freedom (New York: Norton, 1998),
especially 95—1587; Leon F. Litwack, Been in the Storm So Long: The Aftermath of Slavery (New
York: Vintage, 1980), especially 167-395; and Michael Vorenberg, Final Freedom: The Civil
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Rights Act of 1866 or the Fourteenth Amendment’s implicit authorization
of criminal disfranchisement.> Although there are now a number of com-
prehensive histories of the Thirteenth Amendment (some of which explore
permutations in the legal and popular meanings of “involuntary servitude”
since 1865),5 no commentator has explained why it was that the framers
wrote legal punishment into the amendment in the first place, or how con-
viction for crime came to be seen as legitimate grounds for abridging rights
and liberties otherwise held to be “universal.” Nor have scholars working
in the emerging field of crime and punishment history cast much light on
the matter: They have explored the great prison reform initiatives of the
Jacksonian era, and traced out the institutional history of each of some
dozen nineteenth-century prisons.” However, we still lack both a compre-
hensive, synthetic account of what Alexis de Tocqueville and Gustave de
Beaumont called the “American System”™ of prison-based punishment in
the antebellum period, and a sustained treatment of the changing legal, ide-
ological, political, and fiscal fields in which that mode of legal punishment

Way; the Abolition of Slavery, and the Thirteenth Amendment (New York: Cambridge University
Press, 2001).

5 Alexander Keyssar briefly chronicles the enactment of state criminal disfranchisement as
part of his sweeping study, The Right to Vote: The Contested History of Democracy in the United
States (New York: Basic, 2000), 302—6. Regarding discussions of the Fourteenth Amendment
in which criminal disfranchisement is not noted, see the otherwise incisive work of David
Montgomery, Citizen Worker, The Experience of Workers in the United States with Democracy and
the Free Market During the Nineteenth Century (New York: Cambridge University Press, 1993),
37; Vorenberg, Final Freedom; Rogers M. Smith, Civic Ideals: Conflicting Vision of Citizenship in
U.S. History (New Haven, Connecticut: Yale University Press, 1997).

6 For a detailed discussion of the origins of the Thirteenth Amendment and a survey of evoly-
ing legal and popular interpretations of the meaning of “involuntary servitude” (although
one that does not discuss the penal exemptions), see Michael Vorenburg, Final Freedom,
especially 211-50. James Q. Whitman asserts that “the status of [American] prisoners came,
by the time of the Thirteenth Amendment, to be explicitly assimilated to slaves.” However,
he does not furnish a sustained analysis of the precise meaning, causes, and historical tra-
jectory of this supposed “assimilation” of the prisoner’s status to that of the slave. James Q.
Whitman, Harsh Justice: Criminal Justice and the Widening Divide Between America and Europe
(New York: Oxford University Press, 2003). (See especially, Chapter 5, “Low Status in the
Anglo-American World.”)

7 Leading works include: Edward Ayers, Vengeance and Justice: Crime and Punishment in the 1 9th-
Century American South (Oxford: Oxford University Press, 1984); Larry Goldsmith, “Penal
Reform, Convict Labor, and Prison Culture in Massachusetts, 1800-1880” (Ph.D. diss., U.
Pennsylvania, 1987); W. David Lewis, From Newgate to Dannemora: The Rise of the Penitentiary
in New York, 1796—1848, (Ithaca, NY: Cornell University Press, 1965); Louis P. Masur, Rites
of Execution: Capital Punishment and the Transformation of American Culture, 1776—1865 (New
York: Oxford University Press), 1989; Michael Meranze, Laboratories of Virtue: Punishment,
Revolution, and Authority in Philadelphia, 1760—1835 (Chapel Hill: The University of North
Carolina Press, 1996), 217-828; David ]. Rothman, Discovery of the Asylum: Social Order and
Disorder in the New Republic (Boston and Toronto: Little, Brown and Co, 1971), 79-1009, 237—
64; and Wallace Shugg, A Monument to Good Intentions: The Story of the Maryland Penitentiary,
1804-1995 (Baltimore: Maryland Historical Society, 2000), 29—71.

8 Gustave de Beaumont and Alexis de Tocqueville, On the Penitentiary System in the United States
and Its Application in France, trans. Frances Lieber (Carbondale: Southern Illinois University
Press, 1964).
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was grounded. In sum, the historiography affords neither a systematic
account of the conceptual lineage of the amendments’ penal exemptions
nor an explanation of the various laws, practices, and institutions of punish-
ment that those exemptions recognized.

The current chapter is the first of two that flesh out the origins and rise to
dominance of the distinctive mode of legal punishment — contractual penal
servitude — that eventually impressed its mark on the Constitution of the
United States. Synthesizing the rich historiography of punishment in the
late colonial and early republican periods, and incorporating new research
in newspaper, reform, labor, and legal archives, it begins with a brief study
of Revolutionary era critiques of “tyrannical” modes of punishment and the
states’ subsequent efforts to formulate a properly republican, and Christian,
penal practice. As we shall see, the search for such a practice gave rise to
three successive, and distinct, experiments in the field of legal punishment.
The first of these, undertaken in Pennsylvania in 1786 and subsequently
replicated in most other states, consisted of the formal abolition of most
capital crimes and other sanguinary punishments and the enactment of
laws mandating that all convicted offenders other than murderers be put
to hard, public labor (as “wheelbarrow men”) on roads, canals, and other
public works. After 1789, for reasons I will explain, Pennsylvania was the first
of several states to abolish that system and embark on a second experiment:
the confinement of convicted offenders to labor in a “house of repentance”
(or “penitentiary-house”). Under this penitential mode of punishment, the
majority of inmates ate, slept, and worked together in one large household
and, theoretically, submitted to the hard, Christian labor of repenting their
sins and repairing their souls.

The subsequent chapter narrates the history of the third, and most endur-
ing, post-Revolutionary penal system: that of contractual penal servitude,
which New York’s lawmakers, jurists, and penitentiary-keepers first forged
at Auburn Prison, in the 1820s, and which most other Northern states even-
tually replicated. Under this system, the state committed convicted offenders
to fortress-like prisons, typically located some distance from towns and cities;
sold the convicts’ labor power to private manufacturers, who set up shop in
the prison and put their prison laborers to productive, “congregate labor”
by day; and locked their prisoner-workers down in great stone cellhouses by
night. Over time, these arrangements were reinforced, on the outside, by
statutes and court rulings that stripped convicts of most of their common
and positive rights, and, on the inside, by the liberal infliction of corporal
punishments of the sort that, just a generation earlier, republican legislators
had condemned and outlawed as “tyrannical” and decidedly unrepublican
in nature. Despite stiff competition from Pennsylvania’s “separate plan” of
imprisonment, New York’s system of contractual penal servitude went on to
become the dominant mode of punishment in most Northern states after
1830.

Aswe shall see, the history of this succession of penal systems — from hard,
public labor, to the house of repentance, to the contractual prison labor
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system — was neither linear nor seamless. None of these distinctive penal sys-
tems was merely a technical refinement of the mode it succeeded and none
left the formal objectives of the prior system intact: Both the means and ends
oflegal punishment changed significantly from one system to the next. Most
importantly, all were subject, at varying points in their history, to vigorous
and ultimately transformative moral and political contestation, both at the
hands of those undergoing punishment and by diverse sections of the wider
community. More than mere chatter or isolated, easily contained acts of
dissent, these strains of protest bore down upon the offending penal laws
and practices, undermining them to the point of collapse, and redrawing
the political and moral grounds of possibility in the arena of punishment.
As well as tracing the succession of penal experiments that took place after
1776, this chapter and the next explore these conflicts, the political and
moral crises to which they gave rise, and the impact of those crises on the
practice and politics of post-Revolutionary legal punishment.

kook o ok ok ok

In the arena of criminal law and legal punishment, as in other fields of
law and government, the American Revolution set in motion diverse and
frequently conflicting quests for a properly Christian and “republican” set
of principles and practices.9 Although sanguinary punishments of the sort
enumerated in England’s “Bloody Code”'® had been the object of sustained

9 Louis Masur formulates the question as that of “how to make punishment consistent with
the objects of Christian, republican institutions”; Masur, Rites of Execution, 54.

'© The “Bloody Code” of 1688 — 1815 raised the number of capital crimes from fifty, in 1688,
to one hundred and sixty-five by 1765, and two hundred and twenty-five by 1815. In these
years, Parliament widened the noose to accommodate a remarkable range of thitherto
petty offenses, most of which were property crimes: At the beginning of the period, only
those convicted of a crime of treason, rape, murder, or arson were liable to execution; by
1765, stealing gathered fruit or a single sheep, pick-pocketing, breaking a pane of glass at
5 P.M. on a winter’s night with intent to steal, and dozens of other petty acts were all capital
crimes. Although the rate of actual execution in England was generally in decline during
this period (largely because of rising rates of pardon, reprieve, and commutation of the
sentence of death to that of transportation to the colonies), English authorities executed
felons at a much higher rate than did the Northern colonies in the same years. McLynn
observes that the Code was pocked with anomalies: For example, many injurious acts were
not capital crimes, and the penalty for a crime often turned on the time and place in
which it was committed. McLynn explains the high rates of pardon in terms of the inter-
ests and ideology of the English ruling elite: They were not committed to the principle of
certainty in law (wherein conviction for a particular crime always results in the same pun-
ishment) because they approached criminal law less as an instrument of deterrence than
as an instrument of social control. Aiming for “an ordered hierarchy of authority, def-
erence, and obedience,” elites were concerned that too many hangings could, in fact,
delegitimize their rule, whereas pardons and judicial mercy were legitimating, theatrical
displays of the ‘justice’ of the system. Blackstone’s Commentaries: with Notes of Reference, to the
Constitution and Laws of the Federal Government of the United States; and of the Commonwealth
of Virginia, Vol. IV, (Oxford: Clarendon Press, 1765-9), Ch. 1; Frank McLynn, Crime and
Punishment in Eighteenth Century England (Oxford: Oxford University Press, 1989), xi, 258.
See also J. M. Beattie, Crime and Courts in IEngland, 1600—1800 (Princeton, NJ: Princeton
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criticism on both sides of the North Atlantic since atleast 1764 (when Cesare
Beccaria published his celebrated critique of capital punishment), the
experience of war itself proved an important catalyst in the articulation,
first, of a coherent American critique of what the revolutionaries argued
were “monarchical” penal laws and practices, and, eventually, of a positive
republican theory of crime, penal law, and penal practice. Drawing vari-
ously on the works of Beccaria and Montesquieu, Quaker theology, classi-
cal republicanism, English country ideology, and the former colonies’ own
penal practices, the revolutionaries launched a wave of impassioned cri-
tiques of the death penalty and other sanguinary punishments in which the
British government had commonly engaged, both in times of peace and in
times of war. A diverse group of American patriots frequently and passion-
ately condemned the British power’s liberal use of the gallows, and what
they decried as the monarchy’s “cruel,” “savage,” and lawless treatment of
American civilians and soldiers. Connections were drawn between British
“savagery” on the battlefield and the frequency with which the courts in
England reputedly condemned Englishmen, found guilty of crimes grand
and petty, to swing from the “hanging tree.”**

Although there was some variation of emphasis among these early rev-
olutionary critiques, as early as 1777, two basic and closely related themes
united them: Critics argued that capital and related sanguinary punishments
were inherently despotic and immoral in nature, and that such punish-
ments were also irrational and even detrimental to the society they were
allegedly intended to protect. Bloody and “excessive” spectacles of pun-
ishment, reasoned Thomas Jefferson, Benjamin Rush, John Adams, and
Benjamin Franklin, among others, were the native weapons of kings and
despots. Capital punishment, in particular, was emblematic of the monar-
chical mode of government; while some revolutionary critics countenanced
the punishment of death by hanging for the most serious of crimes, others
sought the outright abolition of all forms of the death penalty. One such
absolute opponent of capital punishment, Benjamin Rush, argued that the
punishment of death for murder not only “propagated” murder itself but,

University Press, 1986), 451-5,530-8; and Lawrence M. Friedman, Crime and Punishment in
American History (New York: Basic Books, 1993), 41-2.

Cesare Beccaria (trans. Henry Paolucci), On Crimes and Punishments (Indianapolis: Bobbs
Merrill, 1963).

Masur, Rites of Execution, 54—-60. In 1782, for example, Thomas Paine wrote an outraged,
open letter to Sir Guy Carleton in which he protested the summary hanging, from a tree,
of a patriot taken captive by the British at New York: The patriot (a Captain Huddy) “was
taken out of the provost down to the water-side, put into a boat, and brought again upon
the Jersey shore, and there, contrary to the practice of all nations but savages, was hung
up on a tree, and left hanging till found by our people who took him down and buried
him.” “What sort of men must Englishmen be...?” Paine implored: “The history of the
most savage Indians does not produce instances exactly of this kind. They, at least, have a
formality in their punishments. With them it is the horridness of revenge, but with your
army it is a still greater crime, the horridness of diversion.” “A Supernumerary Crisis, To Sir
Guy Carleton,” Crisis Papers, Philadelphia, May g1, 1782.

-
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in his words, was “unchristian”: “Power over human life,” he wrote, “is the
solitary prerogative of HIM who gave it.”!3

The idea that execution and dismemberment ought not to be the dom-
inant forms of punishment had particular appeal in a part of the world in
which there was both a real and perceived shortage of settlers and labor-
ers. Such punishments deprived society of a valuable resource: As Jefferson
put it, sanguinary penal practices “weaken the State by cutting off so many,
who, if reformed, might be restored sound members to society....”'* But
Jefferson and other critics of “royal” penal law also argued that harsh pun-
ishments injured society in other, more subtle ways: The penal laws them-
selves (as distinct from the act of punishment) paradoxically undermined
both the machinery of law and the interests of justice. Before the war, juries
had repeatedly proven themselves disinclined to return a “guilty” verdict
in less serious cases of crime, where the punishment was “infamous” and
effectively rendered the punished civiliter mortuus, or dead in the eyes of
the law.'5> Even more so, republican critics argued, sanguinary punishments
tended to undermine justice because the specter of imminent pain and
suffering led prosecutors, juries, and judges to empathize with the accused
to such a degree that they lost the will and ability to duly apply the law:
“[T]he experience of all ages and countries hath shewn that cruel and san-
guinary laws defeat their own purpose,” Jefferson wrote, “by engaging the
benevolence of mankind to withhold prosecutions, to smother testimony,
or to listen to it with bias.”*® Harsh penal laws, on this view, tended to
disrupt the rational process of criminal law and subvert justice by engen-
dering excessive leniency in the courtroom and allowing criminal acts to go
unpunished.

By 1778, lawmakers in a number of states had translated critiques of the
“royal” mode of punishment into constitutional provisions that provided
for the abolition or severe restriction of the offending practices. The most
radical of the early state constitutions (those of Vermont and Pennsylvania)
directed the legislature to scale back sanguinary and capital punishments;
South Carolina’s first constitution also provided that sanguinary punish-
ments be restricted, whereas in Virginia, Jefferson drafted a constitution
that provided that “(t)he General assembly shall have no power to pass any
law inflicting death for any crime, excepting murder, [and] those offences
in the military service for which they shall think punishment by death

'3 Benjamin Rush, “An Enquiry into the Effects of Public Punishments upon Criminals, and
Upon Society, Read in the Society for Promoting Political Enquiries,” Convened at the
House of His Excellency Benjamin Franklin, Esquire .. .in Philadelphia, March gth 1787
(Philadelphia, 1787), 16.

4 Thomas Jefferson, “A Bill for Proportioning Crimes and Punishments” (1778), in Thomas
Jefferson, Public Papers, 1775—1825 (Oxford Text Archive: 1993), §1.

'5 W. David Lewis, From Newgate to Dannemora, 14—15.

16 Jefferson, “A Bill for Proportioning Crimes and Punishments,” §1. See also, Thomas Jeffer-
son, “Autobiography,” in The Life and Selected Writings of Thomas Jefferson, ed. Adrienne Koch
and William Peden (New York: Modern Library, 1998), 44-5.
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absolutely necessary;. .. all capital punishments in other cases are hereby
abolished.”'7 Just two of the state constitutions — Pennsylvania’s and Ver-
mont’s — prescribed an alternative punishment: Both mandated the con-
struction of “houses” in which convicts would be put to “hard labour,” either
on public projects or “for reparation of injuries done to private persons.” In
Pennsylvania’s case, these houses were to be open to the public, on the view
that the sight of offenders being held and put to hard labor would deter the
citizenry from committing crimes. Beyond these basic provisions, however,
the framers of the state constitutions provided only a cursory description of
these alternative punishments: Entirely absorbed into the battle for inde-
pendence from the world’s mightiest empire, no state fleshed out, in any
systematic way, an alternative theory and practice of punishment.'®

Just as the revolutionaries’ rejection of the colonial power did not auto-
matically produce a new system of laws and government, constitutional direc-
tives to abolish or scale-back the old, sanguinary system of punishments did
not, in and of themselves, constitute a positive and substantive theory of
republican punishment: Such a theory still had to be worked out. A number
of the early constitutions did incorporate a relatively novel principle that
would eventually assume critical importance in each of the three penal sys-
tems with which the states experimented — the principle of proportionality,
as it had been most fully articulated by Cesare Beccaria in his 1764 treatise,
On Crimes and Punishments (for the English translation of which John Adams
had written an introduction in 1775, and which had enjoyed wide circu-
lation among revolutionary élites).'9 This principle held that the intensity
and duration of punishment meted out to a convicted offender ought to be
determined by the gravity of his or her crime. Jefferson and most other early
republican lawmakers explicitly endorsed proportionality: In his draft penal
code for Virginia, for example, Jefferson argued that making punishments
proportionate to the crime would ensure that juries and judges no longer
hesitated, out of empathy, to carry out the law.?° Several of the state consti-
tutions provided that punishments be made proportionate to the crime: In

'7 Draft Constitution for Virginia, June 1776. Unless otherwise noted, all state constitutions
cited or quoted herein are taken from: “Eighteenth Century Documents,” The Avalon
Project at Yale Law School (Electronic Texts), (New Haven, Connecticut: Yale University).

18 Constitution of the State of Pennsylvania (1776), Art. 9. For a discussion of the constitu-
tion’s penal content see Meranze, Laboratories of Virtue, 61—2.

'9 Cesare Beccaria, An Essay On Crimes and Punishments (Brookline, Massachusetts: Branden
Press, 1983 [1775 trans.]).

29 Offenders ought not, by their crimes, permanently forfeit the protection from pain
they had enjoyed as members of society: Although government owed society a duty to
“restrain ... criminal acts by inflicting due punishments” on the perpetrators, wrote Jef-
ferson, “a member [of society], committing an inferior injury, does not wholly forfeit the
protection of his fellow citizens.” Instead, “after suffering a punishment in proportion to
his offence” the offender “is entitled to [the citizens’] protection from all greater pain .. . it
becomes a duty in the Legislature to arrange in a proper scale the crimes which it may be
necessary for them to repress, and to adjust thereto a corresponding gradation of punish-
ments.” Jefferson, “A Bill for Proportioning Crimes and Punishments,” §1.



22 The Crisis of Imprisonment

the words of South Carolina’s original constitution, for example, “the penal
laws, as heretofore used, shall be reformed, and punishments made in some
cases less sanguinary, and in general more proportionate to the crime.”*!

However, as foundational as the principle of proportionality would be in
republican penal law, it was nonetheless an abstract principle, rather than
a substantive prescription for a new set of punishments. Although Beccaria
and other advocates of classical penology were highly critical of sanguinary
punishments, there was nothing in the principle of proportionality per se to
indicate how, exactly, convicted offenders should be punished — whether
under a republican or any other kind of legal system. Proportionality cali-
brated the severity of punishments; it was not a principle according to which
the content of the punishments themselves could be determined. Even san-
guinary punishments could, in theory, be organized with an eye to Beccarian
“intensity and duration” — as the penal bill that Jefferson co-authored with
two other lawmakers for Virginia in 1779 aptly demonstrated. That bill,
which substituted hard labor in the public works for some previously cap-
ital offenses, nonetheless fused the principle of proportionality with the
ancient principle of lex talionis, prescribing a series of bloody punishments
for crimes against the person. Among these were castration for a convicted
rapist, ducking and whipping for witchcraft, and the boring of a hole atleast
one-half inch in diameter through the cartilage of the nose of any woman
convicted of sodomy. (The Assembly deferred the bill for the duration of
the war years; it was finally debated and defeated in the Virginia Assem-
bly in 1785-86. According to James Madison, who attempted to shepherd
the bill through the Assembly while Jefferson was in France, local outrage
over roving bands of “horse stealers” dissuaded enough legislators from
supporting a bill that, in the case of horse theft, substituted a mere three
years’ “hard labor” and restitution of property for the traditional penalty of
death).??

Although many of the states embraced the principle of proportionality,
in the early years of independence, few elaborated on the nature of the

*! The Pennsylvania state constitution of 1776 directed the state legislature to reform the
penal laws in such a way that the severity of the punishment became proportionate to
the gravity of the crime; Vermont provided that “sanguinary” punishments be made “less
necessary.” Constitution of the State of Pennsylvania (1776), Art. 38 (see also, Masur, Rites
of Execution, 61); Constitution of the State of South Carolina (1778), Art. XL.. Vermont’s
17177 state constitution also provided that “sanguinary” punishments were to be made “less
necessary” (Constitution of the State of Vermont [1777], Art. XXXV).

Virginia would not undertake systematic penal reform until 1796. Madison to Jefferson,
Feb. 15th. [11th?] 1787(1), in Letters of Delegates to Congress, Vol. 24, Nov 26, 1786 — Feb. 27,
1788, g2. For a detailed discussion of Jefferson’s work on penal reform, see Kathryn
Preyer, “Crime, the Criminal Law, and Reform in Post-Revolutionary Virginia,” Law and
History Review 1:1 (Spring 1983), 53-85, especially 56—61. Preyer notes that as Governor of
Virginia, Jefferson assumed executive prerogative and pardoned felons convicted of cap-
ital crimes on condition that they work for a term of years on public works. Succeeding
governors continued this practice until 17785, at which time the Virginia Court of Appeals
ruled the arrangement unconstitutional. Preyer, “Crime, the Criminal Law, and Reform in
Post-Revolutionary Virginia,” 68—9, and fn.56, 68.
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punishments to be proportioned. Indeed, as much as a decade after inde-
pendence from Britain was declared, it was by no means obvious what,
exactly, would replace the old system of punishment. Through these years,
and for some time afterwards, no legislature undertook systematic reform
of the penal codes. (Although historians still know strikingly little about the
practical workings of the penal and legal systems during the war, it appears
that pre-Revolutionary practices tended to prevail, and that the imperatives
of war making delayed systematic penal reform).?3 What is clear is that once
the war ended and the states began to transition to peacetime governance
(in 1783), legislators and the citizenry began to debate in earnest the ques-
tion of what a properly republican system of legal punishment might look
like.

In this endeavor, the states entered new and relatively uncharted terri-
tory. American lawmakers did not have a working model of a republican,
or any other postmonarchical, penal system upon which to draw. Although
colonial practice offered clear guidance in the arena of criminal procedure
(the right to trial by jury and so on), the colonies’ penal codes had more
or less hewed to the discredited English system: With but one important
exception (penal servitude), much the same sets of punishments were to
be found on either side of the Atlantic in the colonial period. Differences
between the penal practices of the colonies and the mother country had
tended to be more those of intensity and frequency than of kind. Although
there were variations among the colonies, punishment had generally con-
sisted of some form of ignominious public and corporal chastisement —
such as being locked in the stocks, whipped, branded, or ear-cropped —
in the town square, or admonishment before the townspeople. Fines and
other monetary penalties had also been very common, both on their own
and in combination with corporal punishment. As in England, persons con-
victed of infamous crimes were liable to be publicly hanged. With the impor-
tant exception of chattel slaves, however, corporal and capital penalties in
the eighteenth-century colonies had tended to be far milder, both in law
and in practice, than in England;*¢ the colonial law listed far fewer cap-
ital crimes than England’s “Bloody Code,” and colonial execution rates
were also significantly lower than those of the mother country. As in the
mother country, incarceration per se had not been unknown in the colonies:
Most had operated a workhouse, a house of correction, or both. But these
institutions almost exclusively operated as a means of concentrating and
disciplining itinerants, and enforcing the payment of debts, rather than as
instruments of criminal punishment.?> Massachusetts had briefly experi-
mented with detention in the workhouse as an alternative form of criminal

23 As far as legal punishment is concerned, the Revolutionary War years are among the least
understood periods of American penal history: Most historians begin their accountsin 1785,
with the founding of a public penal labor system in Pennsylvania. Fragmentary accounts
of penal practice during the war years suggest that despite constitutional restrictions on
sanguinary punishments, punishment was swift, bloody, and not infrequently summary.

24 Friedman, Crime and Punishment, 41—4. 25 Rothman, Discovery of the Asylum, 25—9.
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punishment (typically, for the crimes of counterfeiting and forgery), and
Pennsylvania’s “Great Law” of 1682 had prescribed the workhouse not only
for the usual “Vagrans and Loose abusive and Idle persons” but also for all
“fellons and thieves” (original spellings) .26 However, neither the Pennsylva-
nian nor the Massachusetts experiment in the confinement of convicts had
endured.?7

If colonial penal practice offered republican lawmakers little obvious
guidance in the arena of legal punishment, colonial theology and legal
thought were even less helpful. The colonies produced no sustained body
of penological theory upon which republican reformers of the 1780s could
draw. The Reverend Cotton Mather had once counseled his congregation
that a “Workhouse would be a juster (sic) or wiser Punishment than the gal-
lows, for some Felonies, which yet in several Nations are Capitally Prose-
cuted,”?® and William Penn had made workhouse labor the punishment for
many of the crimes enumerated in the “Great Law” of 1682. But neither man
spilled very much ink on the matter.? Across the Atlantic, the philosophes
had discoursed at length on the nature of crimes and on the immorality
and inefficacy of capital and sanguinary punishments, but had devoted lit-
tle attention to the less abstract question of what, exactly, an alternative
system of punishment should consist. Beccaria had commended, in pass-
ing, the punishment of “life-long servitude” as an alternative to the death
penalty.3° But he had not elaborated upon the form or content of that

26 Linda Kealey, “Patterns of Punishment: Massachusetts in the Eighteenth Century,” The Amer-
ican Journal of Legal History 30:2 (Apr., 1986), 163-86; Hirsch, The Rise of the Penitentiary,
27-8; The Great Law Or the Body of Laws of the Province of Pennsilvania and territorys
thereunto Belonging past at an Assemble at Chester alias Upland the 7th day of the 10th
Month December 1682, Ch. 64 [fair copy], in Gail McKnight Beckman, The Statutes at Large
of Pennsylvania in the Time of William Penn, Vol. 1, 1680—1700 (New York: Vantage Press,
1976). Massachusetts never systematically practiced criminal incarceration, and Pennsylva-
nia’s Great Law was repealed in 1718.

27 Linda Kealey, “Patterns of Punishment,” 27-8.

28 Cotton Mather, “Flying Roll,” 6, quoted in Adam Jay Hirsch, The Rise of the Penitentiary: Prisons
and Punishment in Early America (New Haven, Connecticut: Yale University Press, 1992), 153.

*9 Masur notes that, although William Penn’s Great Act (1682) prescribed hard labor in
the workhouse as the punishment for most crimes, “(t)he statutory record was silent on
the ideological underpinnings of this code.” Masur, Rites of Execution, 28, 152. See also,
Thomas Dumm, “Friendly Persuasion: Quakers, Liberal Toleration, and the Birth of the
Prison,” Political Theory 13:9 (Aug., 1985), 399. Notably, in distinction to the prison codes
of the nineteenth century, Pennsylvania’s workhouse was not cellular and the Great Law
directed that prisoners “shall have liberty to provide themselves bedding, food, and other
necessaries during their imprisonment.” Dumm, “Friendly Persuasion,” 399. See also, Harry
Elmer Barnes, The Evolution of Penology in Pennsylvania: A Study in American Social History
(Indianapolis: Bobbs Merrill, 1929).

3% Arguing that the deprivation of liberty might be more efficacious as a deterrent, and less
politically damaging, than execution, Beccaria wrote: “It is not the terrible yet momentary
spectacle of the death of a wretch, but the long and painful example of a man deprived
of liberty, who, having become a beast of burden, recompenses with his labors the society
he has offended, which is the strongest curb against crime. That efficacious idea — effica-
cious because very often repeated to ourselves — ‘I myself shall be reduced to so long and
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servitude, or advanced any positive and substantive theory of penal prac-
tice. Montesquieu had indicted as “despotic” those governments that used
“severe” punishments, and called for punishments that, as well as being pro-
portionate to the crime, shamed the offender: “Let us follow nature, who
has given shame to man for his scourge;” he wrote, “and let the heaviest
part of the punishment be the infamy attending it.”3' But, like Beccaria, he
offered no substantive account of the content of those punishments or of
how, exactly, the offender might be shamed. Nor, before the American War
of Independence, had any of distinguished jurists of Europe and Britain,
including Joseph Servan, William Blackstone, and William Eden, systemati-
cally theorized an enlightened alternative to the various punishments they
catalogued as cruel and bloody.3* With the loss of the American colonies and
the suspension of the convict transportation system (by which thieves and
other felons, many of whom would have otherwise been hanged, were ban-
ished from Britain for a period of years), Eden, Blackstone, and Jeremy
Bentham had begun to theorize a carceral system of punishment. But,
thanks in part to the resumption of convict transportation (this time, to New
South Wales and Van Diemen’s Land), Eden and Blackstone’s hastily drafted
Penitentiary Act of 1779 was not implemented.33 Meanwhile, Parliament

miserable a condition that if I commit a similar misdeed’ is far more potent than the idea
of death, which men envision always at an obscure distance.” Cesare Beccaria, On Crimes
and Punishments (New York: Bobbs-Merrill, 1963 [1764]), 46—9.

3! Charles de Secondat, Baron de Montesquieu, The Spirit of the Laws, 1752 (trans. Thomas
Nugent, 1752) (London: G. Bell & Sons, Ltd., 1914), Book VI, Ch. g (“Of the Severity of
Punishments in Different Governments”). Jean-Jacques Rousseau also pondered questions
of criminal law and punishment, but offered a much less sanguine view of than that of
either Montesquieu or Beccaria. Developing the contractarian principles of government
found in Hobbes (Leviathan) and Locke (Two Treatises on Government), Rousseau posited
that a person who breaks the laws of his homeland is nothing less than a rebel and a traitor
who has waged war upon his homeland. Such a person is “less a citizen than . ..an enemy,”
he opined, and should be treated according to the right of the war — that is, killed or exiled.
On the Social Contract, in Rousseau, Selections (Indianapolis: Hackett,1983), 159.

3% McLynn, Crime and Punishment, 297; Foucault, “The Punitive Society,” Ethics, Subjectivity,
and Truth (Essential Works of Foucault, 1954—1984, Vol. 1) (New York: The New Press, 1997),
23—-37; Simon Devereaux, “The Making of the Penitentiary Act, 1775-1779,” The Historical
Journal, 42:2 (Jun., 1999), 405—53. William Eden, the most renowned of the late eighteenth-
century commentators on English penal law, included a chapter on imprisonment in his
Principles of Penal Law (1771), but even here, Eden did not consider the uses to which
imprisonment might be put as a form of legal punishment. In his Commentaries, Blackstone
listed perpetual confinement, slavery, and exile as three means to the end of “depriving the
party...to do future mischief” and warned that such penalties ought to be imposed only
in “incorrigible” cases. In a lengthy catalogue of various forms of punishment, he notes
the punishment of “loss of liberty by perpetual or temporary imprisonment,” and, for the
indigent offender, the ignominious punishment of hard labor in a house of correction.
Nowhere, however, does he elaborate upon prison-based forms of punishment. William
Blackstone, Commentaries on the Laws of England, Book 1V, Ch. 1, 12; Book IV, Ch. 29, 370
(Oxford: Clarendon Press, 1765-69), The Avalon Project at Yale Law School, (Electronic
Texts), (New Haven, Connecticut: Yale University).

33 Beattie, Crime and Courts, 574—7.
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and politics stymied Bentham’s efforts to build his panoptical penitentiary.34
His utilitarian theory of punishment, and the Panopticon, would remain lit-
tle known on the American side of the Atlantic until the early nineteenth
century, when the dispirited, half-maddened Bentham began peddling his
scheme to the States of Vermont and New Hampshire, and to the United
States government.35

In the 178o0s, then, early republicans had little in the way of either a work-
ing penal system or a well-worked-up body of thought to which they could
turn in the search for an appropriately postmonarchical mode of punish-
ment. Yet it was not the case that, upon winning their independence from
England, the states were somehow entirely freed of the influence of past
practice and ideology, or that there had not been fragments of discourse,
circulating in the Atlantic world, that afforded brief glimpses at a different
way of doing things. In England in the 17 50s, the magistrate, Henry Fielding,
and the economist, Joseph Massie, had both advanced the argument that
petty offenders — and the working and nonworking poor more generally —
might be “corrected” and habituated to honest work through internment in
a house of correction; Fielding and Massie did not offer a systematic theory
for a new kind of penal system, but they nonetheless raised new questions
about the purpose of punishment, and linked the performance oflabor with
punishment for crime.3% In the same decade, amidst mounting fears that the
country was in the grips of a great crime wave, Parliament had debated and
voted down a bill designed to substitute “Confinement, and Hard Labour,
in His Majesty’s Dock Yards” (1752) for convict transportation (to the Amer-
ican colonies): Under the bill, certain classes of felons, who thitherto had

34 For Jeremy Bentham’s early work on the subject, see Bentham, A View of the Hard-Labour
Bill (London: 1778). His later work (on the famous Panopticon) was based on his brother’s
adaptation of monastic architecture for a manufactory commissioned by the Russian states-
man, Grigori Aleksandrovich Potemkin. See Jeremy Bentham, Panopticon: or; the Inspection-
House: Containing the idea of a new principle of construction applicable to penitentiary-
houses, prisons, houses of industry, work-houses, poor-houses, manufactories, mad-houses,
hospitals, and schools. With a plan of management adapted to the principle. In aseries of let-
ters, written . .. 1787, from Crecheff to a friend in England (Dublin: Thomas Byrne, 1791);
Jeremy Bentham, Panopticon Writings, ed. Miran Bozovic (London: Verso, 1995). Robert
Alan Cooper discusses Bentham’s torment over Parliament’s failure to follow through on
his scheme. “Jeremy Bentham, Elizabeth Fry, and English Prison Reform,” Journal of the
History of Ideas 42:4 (Oct-Dec. 1981), 675—90, 681.

5 For Bentham'’s unsuccessful efforts in the United States and the debates his ideas prompted,
see: “Intelligencer, Bellows Falls,” Vermont Intelligencer and Bellows’ Falls Advertiser, Aug. 6,
1808; “To Jeremy Bentham, Esq., London,” Weekly Messenger, May 28, 1818; “Panopticon,
and Codification,” May 28, 1818, Weekly Messenger, “Concord,” Concord Gazette, June 2, 1818;
“Legislative,” Portsmouth Oracle, June 8, 1818; “Miscellany from the Federal Republican,”
Salem Gazette, June 19, 1818; “Legislative,” Farmer’s Cabinet, June 13, 1818; “Codification
& Panopticon,” Salem Gazette, June 16, 1818; “Legislative,” Weekly Messenger, June 18, 1818;
“(Copy.) to Jeremy Bentham Esq. London. New Hampshire, (U. States) Epping, Oct. 2,
1817,” Repertory, May 21, 1818; “Intelligencer, Bellows Falls, June 22, 1818,” Vermont Intel-
ligencer, June 23, 1818; “Codification and Panopticon,” Massachusetts Spy, June 24, 1818;
“Legislative,” Newburyport Herald, July 3, 1818; “Panopticon and Codification,” Farmer’s Cab-
inet, July 4, 1818; “Panopticon Once More,” New Hampshire Sentinel, Nov. 25, 1820.

36 Beattie, Crime and Courts, 552-53.
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been banished over the seas, were to remain in England and be chained,
dressed in distinctive clothes, put to hard labor, and made “visible and last-
ing Examples to others.”7 As J. M. Beattie observes, however, the Dock
Yards bill was not intended “to signal an attack on the fundamental bases of
punishment as they had been well understood for generations.” Rather, its
sponsors aimed to shore up “a penal system that few people thought could
work without frequent public displays of the consequences of breaking the
law.”3® The bill was strictly motivated by the well-established penology of
deterrence and it in no way aimed to establish a system of punishment that
would reform or rehabilitate the offender. Nonetheless, it innovated deter-
rence theory, in that the means of making an example of an offender was
expanded beyond that of the gallows (and related acts of corporal chas-
tisement) to include public forced labor and loss of liberty of the person.
Although the bill failed in the House of Lords (partly on the grounds that
the existence of such a system of forced, hard public labor on English soil
was “incompatible with the status and dignity of a free people,”39 the idea
would surface again in the American states’ first round of debates about the
need for a properly republican penal code in the 17780s.

An even more important influence upon republican thinking on the
subject of legal punishment was the colonial practice of penal involuntary
servitude, and the particular ideology of labor that reinforced that practice.
The early republicans knew the legal condition of penal servitude, both as
an indirect result of Britain’s convict transportation system and the colonies’
own laws concerning the fate of convicted offenders who were unable to pay
their court-ordered fines. The principal form of penal servitude found in
the colonies was that which attended transportation of British convicts to
American (and Caribbean) shores. Upon a court-ordered penalty of trans-
portation, upwards of 55,000 British convicts had been carried across the
seas to the West Indian and American colonies between 1609 and 1775; a
full 50,000 of these had been transported after 1718.4° They were borne

37 A Bill to change the Punishment of Felony in certain Cases. .. to Confinement and hard
Labour, in his Majesty’s Dock Yards, Journal of the House of Commons, 26 (1750-54), 400,
quoted in Beattie, Crime and Courts, 522.

38 Beattie, Crime and Courts, 5224, 523.

39 Leon Radzinowicz, A History of English Criminal Law and Its Administration from 1750, Vol. &
(London: Stevens, 1948-).

4¢ Transportation to the American colonies had been practiced since 1606, though not as
systematically as after 1718 and the enactment of the Transportation Act (4 Geo. I, c. 11).
Transportation commenced after the enactment of the 1597 Vagrancy Act; vagrants made
up most of the initial transports; later, under an Order in Council (1617) the courts com-
menced the practice of reprieving and transporting those condemned robbers and felons
who “for strength of bodie or other abilities shall be thought fitt to be ymploid in forraine
discoveries or other services beyond the seas” (original spellings). In these years, before
1718, transportation was ordered as part of a conditional pardon from the death penalty:
Healthy convicted robbers and felons were given the option of death or transportation:
Some six thousand convicts “chose” transportation. After 1718, the courts could also impose
the penalty directly for certain kinds of theft, and regardless of the health and fitness of
the convict: The conditional and direct penalties co-existed through the remainder of the
eighteenth century. In extending the penalty of transportation to property crimes, the
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by merchant-entrepreneurs, who charged the British authorities between
three and five pounds per head, and, upon laying anchor in the colonies,
auctioned or otherwise sold their human cargo into involuntary servitude
under private masters.#' Most such “transports” were sold in the labor-
hungry colonies of Virginia and Maryland, but a significant number were
also sold in Pennsylvania.4*

Notably, under British law, the penalty of transportation was not, in and of
itself, a sentence to servitude. Despite the steady traffic in convicts between
British jails and colonial masters, English jurists insisted that Englishmen
were “immune from transportation under any form of bondage’*® (empha-
sis added). Transportation was solely an act of banishment, wrote William
Eden in 1771, by which “the criminal . . . is merely transferred to a new coun-
try.”44 On this arguably sophistic reading of penal law, the criminal sentence
of transportation may have enabled the sale of convicts into involuntary
bondage, but it in no way mandated or endorsed that course of action:
The involuntary servitude into which penal transports were invariably sold
upon arriving in the colonies was imposed not by British law but by those
entrepreneurial merchants and factors who performed the “public service”
of carrying the convicts out of Britain. And colonial law countenanced that
servitude. Although, in the 1730s and 1740s, a number of colonial assem-
blies had unsuccessfully attempted to prohibit the transportation of the
British convicts into the colonies, they nonetheless permitted the sale of
these men and women into bondage. Indeed, by the moral standards of a
society characterized by various relations of servitude (both involuntary and

1718 Act made the marginal punishment of transportation the cornerstone of English
legal punishment. As Kenneth Morgan has shown, even in 1776, a year after the official
end of convict transportation to the thirteen American colonies, convict servants were still
being regularly imported and sold in the Chesapeake. Kenneth Morgan, “The Organiza-
tion of the Convict Trade to Maryland: Stevenson, Randolph and Cheston, 1768-1775,” The
William and Mary Quarterly, 3rd Ser., 42:2 (Apr., 1985), 218-19. On convict transportation,
see A. Robert Ekirch, Bound for America: The Transportation of British Convicts to the Colonies,
1718-1775 (Oxford: Oxford University Press, 1987); McLynn, Crime and Punishment, 285—
7; Rusche and Kirchheimer, Punishment and Social Structure (New York: Columbia University
Press, 1939), 59-60; Smith, Colonists in Bondage: White Servitude and Convict Labor in America,
1607—-1776 (Chapel Hill: University of North Carolina Press, 1947), 91-3, 119; and Alan
Atkinson, “The Free-born Englishman Transported,” Past and Present 144 (Aug. 1994), 88—
115.

4! Merchants sold their transports typically at a rate of between ten and fourteen pounds per
male convict, and around five pounds per woman. Kenneth Morgan, “The Organization of
the Convict Trade to Maryland,” 218-19.

42 Kenneth Morgan, “The Organization of the Convict Trade to Maryland,” 218-1.

43 Alan Atkinson, “The Free-born Englishman Transported,” 91.

44 William Eden, The Principles of Penal Law (London 1771), quoted in Atkinson, “The Free-
born Englishman Transported,” g2. Most jurists also considered the formal penalty of
“mere” banishment to be noncoercive, and even consensual, despite the fact that, after
1718, courts directly sentenced most transports to banishment (rather than offering the
convict the “choice” of consenting to banishment as a reprieve from the gallows). Atkinson,
“The Free-born Englishman Transported,” 94.
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voluntary), bonding these men and women in some way or other appeared
the natural thing to do.45

In the early phase of this system of penal servitude, the legal and moral
standing of penal involuntary servants (in colonial law) had not differed
significantly from that of ordinary indentured servants. According to Alan
Atkinson, before 1748, “transport” servants in Virginia enjoyed much the
same set of liberties as indentured servants. Convict servants collected free-
dom dues upon completion of service, and despite the fact that some con-
victs had been banished for a term of fourteen years, the duration of servi-
tude was much closer to that of ordinary, indentured servants and rarely
longer than seven years. In Virginia, if a former convict servant met the
property and other franchise requirements, he could vote and, also, testify
in court. Although, in Maryland, colonial lawmakers tried (and failed) to
establish a system of registration, by which they hoped to keep track of the
transports, many observers viewed the convicts not as intrinsically debased
or morally corrupt criminals, but as men and women who had been given
a chance to work off their otherwise capital offense. Upon completion of
their term of servitude, many were absorbed into colonial society, in much
the same way as other former servants.+°

In the middle of the eighteenth century, however, the legal and moral
status of transported servants began to change. Although the evidence is
incomplete, it appears that in the two colonies to which most of these trans-
ports were consigned (Maryland and Virginia), penal transports began to be
distinguished, both in political discourse and in law, from other servants and,
specifically, as “convict servants.”7 A succession of laws enacted in the mid-
eighteenth century carved a deep line between convict and other servants,
and moved the legal status of convict servants closer to that of chattel slaves.
In the words of one Virginia lawmaker, “putting Volunteers and Convicts on
the same Footing as to Rewards and Punishments, is discouraging the Good
and Encouraging the Bad.”#® Especially after 1748, “convict servants” lost a
number of liberties: The Virginia assembly denied convict servants trial by
a jury drawn from their vicinage and barred them from testifying in court
(except against another convict). In 1749, recusants (people who refused
to attend Church of England services), convicts, and transports joined free

45 For discussions of the complex array of unfree and less-than-free relations that characterized
North American society from earliest colonial times until the Jacksonian Era, see Edmund
S. Morgan, American Slavery, American Freedom (New York: Norton, 1975); Mark A. Peterson,
“The Selling of Joseph: Bostonians, Antislavery, and the Protestant International, 1689—
1733, Massachusetts Historical Review 4 (2002), 1—22; Eric Foner, The Story of American Freedom
(New York: Norton, 1998), 3—28; Richard B. Morris, “The Measure of Bondage in the Slave
States,” The Mississippi Valley Historical Review 41:2 (Sep., 1954 ), 219-40, 220, and A. Robert
Ekirch, Bound for America, 133-93.

46 Atkinson, “The Free-born Englishman Transported,” 100-01, 105.

47 Alan Atkinson, “The Free-born Englishman Transported,” 101-04, 106-07.

48 Legislative Journals of the Council of Colonial Virginia, ed. H. R. Mcllwaine, g vols. (Richmond,
1918-19), ii, 1034-5 (11 Apr. 1749) quoted in Atkinson, “The Free-born Englishman Trans-
ported,” 101.
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negroes, mulattos, and Indians, as classes of people barred from voting:
None of these groups could vote, regardless of whether they met property
and other criteria of enfranchisement.49 In both colonies, convict servants
lost their customary right to freedom dues. In Maryland, where the assembly
had periodically tried to limit the entry of penal transports since the 1720s,
convict servants were now sometimes included in laws aimed at regulating
slave movements off the plantations: In some laws, slaves and convict servants
were made subject to the same, generally bloody, kinds of punishments.5°
Most of these new laws applied to a second kind of convict servant found in
the colonies. Several of the colonies provided that, under certain conditions,
persons convicted of property crimes could be sold into servitude.5' In most
colonies, the adoption of this species of penal servitude followed upon the
colonial assemblies’ scaling back of the death penalty for property crimes,
and was justified on the grounds that automatically laying waste to a thief’s
life (by executing him) made little sense in colonies that were labor starved
and “meanly and Thinly Inhabited.”5* The Maryland assembly, for example,
abolished the penalty of execution for most property crimes and substituted
fines and corporal chastisements in 1681; when, subsequent to this reform,
the courts discovered that offenders did not always have the means with
which to pay their fines, magistrates began ordering such offenders sold
into servitude, as a means of executing the fine. The Maryland assembly
gave this practice statutory force in 1718;53 it survived the Revolution and,
as late as 1786 and 1787, at least fifteen percent of all offenders convicted in
Maryland’s busiest court (Frederick county) were sold into servitude.>* The
sale of convicted offenders into servitude was not unknown in the North-
ern colonies (where there were also chronic labor shortages and high labor
costs), either. In the 1630s, for example, Massachusetts provided that con-
victed property offenders and convicts who failed to pay the fines levied as

49 Virginia’s 1724 slave code had barred free negroes, mulattoes, and Indians — but not convicts
or convict servants — from voting. See, An act directing the trial of slaves committing capital
crimes; and for the more effectual punishing conspiracies and insurrections of them; and
for the better government of Negros, Mulattos, and Indians, bond or free, XXIII Laws of
Virginia, 1728, Hening’s Statutes at Large (1820), Vol. 4.

5% Atkinson, “The Free-born Englishman Transported,” 106—7.

5! This was one of the few instances in which colonial penal law diverged significantly from
English legal norms (which permitted “hard labour” for petty offenders but forbade invol-
untary servitude on English soil).

5% Jim Rice, ““This Province, so Meanly and Thinly Inhabited’: Punishing Maryland’s Criminals,
1681-1850,” Journal of the Early Republic 19:1 (Spring, 1999), 20—-1.

53 An ACT for the Speedy trial of Criminals, and ascertaining their Punishment in the County
Courts when prosecuted there; and for Payment of Fees due from Criminal Persona. Lib.
LL. N° 4. fol. 164, g Jun., 1715, §1—2 (reprinted in Bacon’s Laws of Maryland, 1765, Vol. 75,
Ch. 26, 220). A person convicted of a crime of larceny involving goods worth under
one thousand dollars was ordered to repay the “Party grieved” to the four-fold value
of goods stolen: If unable to do so, that “Person or Persons shall receive the corporal
Punishment. .. and satisfy the Four-fold, and Fees of Conviction, by Servitude,” either to
the aggrieved party or to a third party who effectively purchased the convict’s service by
paying the restitution and conviction fees on the spot.

54 Rice, “This Province,” 24.
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punishment for their crimes could be sold as servants to masters for a term
of some years, or even for life. Although it is unclear how many offenders
were in practice sold in this manner, court records show that it was not
an uncommon occurrence and that offenders, both black and white, were
“sould for a slave” (original spelling).> As in Maryland, the Massachusetts
law was still both on the books and in force as late as 1786.5°

There are no reliable sources indicating how many convict servants were
living and working in the various states in the mid-1780s, when the states
set about enacting new penal codes. However, there were enough that in
1787, the framers of the Continental Congress’s most significant piece of
legislation, the Northwest Ordinance, were compelled to exempt persons
undergoing servitude as punishment for crime from their otherwise univer-
sal prohibition upon slavery and involuntary servitude in the newly acquired
Northwestern territories. The Ordinance provided: “(t) here shall be neither
slavery nor involuntary servitude in the said territory, otherwise than in the
punishment of crimes whereof the party shall have been duly convicted.”57
Unlike masters of slaves, masters of convicts could take their involuntary
servants with them into the territories. Despite the well-known outrage of
Benjamin Franklin and other patriots over the mother country’s dumping
of convicts on American shores, and despite the colonies’ forcible closure
of the trans-Atlantic trade in 1776, the mechanism that the colonies used to
manage that segment of their population — penal servitude — survived the
Revolution.5® Indeed, more than that, it received official recognition in the
Continental Congress’s most important law.

55 The term of servitude could be for a fixed number of years, for life, or until such
time as restitution to the wronged party was complete. Court records typically used the
word “slavery” (and not “servitude”) to describe the punishment. A. Leon Higginbotham,
Jr. shows that both black convicts and white convicts were subject to this punishment,
as well as Native Americans captured in war. Apart from the work of Rice, Kealey, and
Higginbotham, very little is known about the legal punishment of “penal slavery” in colo-
nial and early republican North America. A. Leon Higginbotham, Jr., I the Matter of Color:
Race and the American Legal Process: The Colonial Period (New York: Oxford University Press,
1978), 66-8.

50 In 1786, the Massachusetts Supreme Judicial Court was still directing some (though not all)
convicted offenders who could not pay their fines to be sold into servitude. Proceedings of
the Supreme Judicial Court, reported in The Pennsylvania Packet, and Daily Advertiser, Sept.
30, 1786, Iss. 2380, 2.

57 Northwest Ordinance: An Ordinance for the government of the Territory of the United
States northwest of the River Ohio, July 13, 1787, Art. 6, The Avalon Project at Yale Law
School (Electronic Texts), (New Haven, Connecticut: Yale University).

58 In a oft-quoted missive, written shortly after one of the colonies convicted a transport-
servant of manslaughter and sentenced him to death, Franklin wrote: “These are some
of thy favours, BRITAIN. ... Thou art called our MOTHER COUNTRY; but what good
Mother ever sent Thieves and Villains to accompany her children; to corrupt some with
their infectious Vices, and murder the rest? What Father ever endeavour’d to spread the
Plague in his own family? We do not ask Fish, but thou gavest us Serpents, and more than
Serpents!” Franklin went on to suggest that the colonies send Britain a rattlesnake for every
convict unloaded on American shores: “Rattle-Snakes seem the most suitable Returns for
the Human Serpents sent by our Mother Country.” New-York Gazette (Revived in the Weekly
Post-Boy, Apr. 15, 1751, 2), and The Pennsylvania Gazette, May g, 1751.
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As the state legislatures set about the transition to peacetime in the
mid-178os, the revision of state penal codes got underway in earnest. Ini-
tially, most state legislatures moved slowly and in a piecemeal manner.
Massachusetts appointed a committee to review the penal code and, at its
prompting, the legislature enacted a law authorizing the confinement of
“thieves and other convicts to hard labor” on Castle Island in Boston harbor.
The scope of the law, however, was relatively narrow, for it was aimed specif-
ically at petty larsonists; the legislature retained the older, sanguinary chas-
tisements of cropping, branding, and whipping for lesser crimes as well as the
death penalty for higher crimes (including murder, treason, rape, sodomy,
burglary, and arson). The century-old supplemental penalty for convicted
thieves who could not pay their fines — sale into servitude — remained in
force. There is some evidence to suggest that, by the 1780s, it was becoming
more difficult to find buyers for these involuntary penal servants; indeed, in
atleast one session of the Massachusetts Supreme Judicial Court, the justices
sentenced several offenders to the usual whipping, fines, and supplemental
sale with the caveat thatin the event the offenders were notsold, they should
be sent to Castle Island.59 The authors of the Massachusetts hard labor law
did not, at this point, envision the punishment as either the foundation
for an alternative system of punishment or as an instrument with which to
reform offenders. As the state Attorney-General, James A. Sullivan, put it,
“no reformation is to be expected from the mode of punishment;” rather,
the “good effect” of the Castle Island scheme was its deterrent effect on the
free citizenry and its incapacitation of offenders.®® Nonetheless, the substi-
tution of hard labor on Castle Island marked an important departure from
previous practice. New York and Connecticutalso adopted hard public labor
at this time, putting some classes of convicts to work for periods of anything
from one year to life, but neither state advanced a substantive plan for an
alternative penal order.

The first state to undertake systematic reform of its penal system was
Pennsylvania. Pennsylvania’s distinction of having the largest city and busi-
est port in the country was an important factor in the legislature’s compara-
tively early commitment to overhauling the state’s penal system. As Michael
Meranze writes, in the mid-178o0s, legislators were prompted to undertake
this task against a backdrop of the ruling €élite’s “growing fear of criminality
and immorality” within Philadelphia’s population at large.® Wartime infla-
tion, heightening economic inequality, an influx of displaced persons, and
rising concerns among merchants, lawyers, and landholders that vice and
crime were on the incline all served to bring tremendous pressure to bear

59 William Coloim was to be “whipped fifteen stripes, pay costs, &c. and if not sold to pay the
damages, to be confined to hard labour on Castle-Island”; David Norris was to be punished
similarly (but with thirty stripes). Proceedings of the Supreme Judicial Court, reported in
The Pennsylvania Packet, and Daily Advertiser, Sep. 30, 1786, 2.

6o 7. A. Sullivan to the Philadelphia Gazette, Philadelphia Gazelte and Universal Daily Advertiser,
Jan. 21, 1795.

61 Meranze, Laboratories of Virtue, 67.
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on lawmakers. In 1785 and 1786, legislators were deluged with petitions
and requests for systematic penal reform. A succession of reports by the
justices and jurists of the Court of Oyer and Terminer, and a Philadelphia
grand jury’s finding that the city was succumbing to “vice and immorality,”
all underscored the idea that the city was undergoing a crisis of disorder
and that immediate penal reform was required. Building on this theme,
the justices of the Pennsylvania Supreme Court and members of the Grand
Jury explained in a petition of support to the state legislature that it was
vital that lawmakers act on the constitution and institute a system of hard,
public labor for convicted offenders. Such a system would not only reform
the culprits and preserve their lives, the justices and jurors petitioned, but
would make an example of them for the wider (and supposedly increasingly
unruly) citizenry: Public hard labor would “lessen the number of offend-
ers, by proving a reasonable warning, and a durable example to others, and
thereby perpetually reminding them of the dangerous consequences of an
aberation (sic) from virtue, and a breach of the laws.”5?

In 1786, the legislature finally acted. Legislators enacted a penal code that
provided thatall convicts other than those sentenced to hang be put to “servi-
tude” as “wheelbarrowmen” on the state’s roads, highways, forts, and mines.
In echoes of Beccaria and the English parliament’s failed Dock Yards bill,
Pennsylvania lawmakers reasoned that the sight of convicts, shorn of their
hair and beards, working silently and obediently, in distinctive garb whose
markings identified the convict’s particular crime, would both impress upon
free passers-by the idea that ignominious punishment awaited anyone who
committed a crime and allow the elimination of bloody chastisements from
the state’s penal system. However, moving beyond the familiar logic of deter-
rence theory, its authors theorized that the penalty would make good cit-
izens of the offenders and render up to the public useful labor along the
way.%3

As provided by law, Pennsylvania’s wheelbarrow men went to work in
the summer of 1786. Lawmakers congratulated themselves on their enlight-
ened new system of punishment and anticipated the return of order to the
city. What unfolded on various streets and public works, however, was far
from the orderly, rational, instructive scene of punishment they had envi-
sioned. Rather than striking respect for the law into the hearts of convicts
and passers-by, public labor quite often became the occasion for raucous,
violent, and drunken behavior, on the part of both the convict wheelbarrow
men and ordinary Philadelphians. Even when the wheelbarrow men labored
in more or less orderly fashion, some free citizens invariably took the oppor-
tunity to consort — and engage in various forms of illicit commerce — with

62 The Pennsylvania Mercury and Universal Advertiser, Sep. 16, 17835, 3.

63 In Rhode Island, an act of 1787 prescribed “hard labour” for up to two years on wheelbarrows
and boats for anyone convicted of theft or larceny. Subsequently, lawmakers in other states,
including New York, Massachusetts, Maryland, and Virginia legislated similar wheelbarrow
schemes. The Providence Gazette and Country Journal, Nov. 10, 1787, 2; Rice, “This Province,”
24; Meranze, Laboratories of Virtue, 68.
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the convicts.% Nor was the system secure: Large numbers of convict laborers
in Philadelphia absconded (and on at least one occasion, ran away to New
York, allegedly committing a string of robberies along the way and exchang-
ing their distinctive wheelbarrow garb for their victims’ clothing) .5 In one
particularly startling incident, which took place in Philadelphia during the
federal constitutional convention, a group of escapee wheelbarrow men
descended upon the carriage of Alexander Hamilton and his wife, blunder-
busses and pistols blazing, with the apparent intent of robbing the couple.
The Hamiltons, who were returning from the convention to their Bush Hill
home in New York, narrowly avoided being robbed, or worse (thanks to
their driver, who was said to have outrun the assailants). Nonetheless, the
audacity of this attack, and the fact that the alleged assailants were the very
“foot-pads” the wheelbarrow law was designed to contain, was reported with
great alarm throughout the states.%®

In the wake of repeated and widely publicized incidents such as these,
jurists, lawmakers, and concerned citizens began questioning the efficacy of
the first significant experiment in republican punishment.®” Some argued
that the wheelbarrow scheme not only failed to hold the wheelbarrow men
securely, but failed to mark them out, in the eyes of the citizenry, as persons
undergoing punishment: One such critic pointed out that, contrary to law,
some wheelbarrow men routinely enjoyed liberties such as running errands
and fetching rum and water; indeed, he argued, free citizens became so
accustomed to seeing them at liberty on the streets of Philadelphia that, on
atleastone occasion, members of the public had witnessed an escape without
knowing it.%® Other critics noted that when wheelbarrow men finished their
sentences or absconded (which they did with some regularity) they showed
few signs of being “reformed,” but promptly resumed their former occupa-
tions as pickpockets, plunderers, and thieves.%9 By 1788, wheelbarrow men
were immediately suspected of being responsible in the event of a property
crime, regardless of whether or not there was any direct evidence of their

64 Meranze, Laboratories of Virtue, g1—2; Masur, Rites of Execution, 8o.

55 Another group of wheelbarrow men broke out of the jail in March 1787, and, according to

reports in the press, gave “new specimens of their abilities in the lines of their profession,”

committing “several robberies within these few nights past.” The Columbia Magazine, Mar.

1787, 349. Other escapes of wheelbarrow men were reported in The Carlisle Gazetle, and

the Western Repository of Knowledge, 11:99 (June, 27, 1787), 3; Essex Journal, IV:157 (July 4,

1787), 2 (also reported in State Gazette of South-Carolina, XLVI:3531 [July 30, 17871, 2); The

American Museum: or; Repository of Ancient and Modern Fugitive Pieces, 4 (Oct. 1788), 391; and

The New-York Packet, 1099 (Aug. 5, 1790), 2.

The Pennsylvania Herald, and General Advertiser, V1:44 (June 23, 1787), 3, and The Independent

Gazetteer, V1:479 (June 25, 1787), 2.

7 See, for example, The Daily Advertiser, IV:go4 (Jan. 16, 1788), 2; The Pennsylvania Mercury
and Universal Advertiser, Iss. 290 (Sep. 20, 1788), 4; The Independent Gazelteer, 111:887 (Oct.
15, 1788), 3; The Federal Gazette, and Philadelphia Fvening Post, Oct. 23, 1788, 3.

68 The Pennsylvania Mercury and Universal Advertiser, 29o (Sep. 9, 1788), 4.

69 See for example, The Independent Gazetteer, VIII:887, (Oct. 15, 1788), 3; The Pennsylvania
Mercury and Universal Advertiser, 301 (Oct. 16, 1788), g; and The Daily Advertiser, IV:1145

(Oct. 22, 1788), 2.
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involvement. Philadelphia had become, in the words of one critic, a place in
which a “lawless and wandering banditti of wheelbarrowmen” endangered
people’slives “every hour of the nightand day”; the state assembly should not
be permitted to adjourn for the year, he concluded, without enacting some
relief.7® Following the mass escape of some thirty-three wheelbarrow men
in 1788, the local press warned: “Such citizens as are obliged to go abroad in
the evening, would do well to arm themselves.”7" “Is there a man in the state
who does not see the absurdity of the present wheelbarrow law?” implored
an exasperated “Despiser of Demagogues, Would-be-ats, and Wheelbarrow-
men.”7*

Far from embodying the rational, humane, deterrent workings of the
law, the wheelbarrow men quickly came to signify a weak and failing crim-
inal legal system, and all that was unrepublican, lawless, and ugly. Traces
of the contempt in which many citizens held the scheme could be found
even in articles on subjects wholly unrelated to the penal system. One
“Lutius,” an aspiring grammarian of a properly republican English, argued
that the word, “inculcate,” ought to be committed “to the care of the
wheelbarrowmen . . . and it should never appear above ground again.”’3 As
the federal constitution went to the states to be ratified in 1788, wheelbarrow
men figured once again as the embodiment of lawlessness and unreason:
Only thirty-seven Philadelphians opposed ratification of the federal consti-
tution, one Federalist mocked, and a full fifteen of those were wheelbarrow
men.74

Whether they were the butt of public humor or the alleged origin of
lawlessness and disorder, the wheelbarrow men and the system to which they
were subject demonstrably failed both to make obedient laborers of convicts
and to strike respect and awe for the law into the hearts of free citizens. The
Pennsylvania press printed numerous complaints about the convicts and
the new penal system through 1787 and 1788, but not a single defense of
either the wheelbarrow men or the public penal labor system. One critic’s
claim that the “merciful tenderness of the [wheelbarrow] law serves only to
encourage [the men’s] bloody depradations,” appeared widely accepted.”>
Within a year of its inception, the first great republican experiment in legal
punishment was embroiled in a crisis of legitimacy.

Chastened by the apparent failure of their penal system and repeatedly
petitioned for relief, lawmakers in Pennsylvania began to cast around for an
alternative. As the disorders of the wheelbarrow system began to mount in
the fall of 1787, Benjamin Rush, the prolific Philadelphian essayist, physi-
cian, and signatory to the Declaration of Independence, issued a stinging

7° The Federal Gazette and Philadelphia Evening Post, Nov. g, 1788, 3.

7' The Daily Advertiser, IV:1145 (Oct. 22, 1788), 2. This event was also reported in other states:
for example, The American Herald and the Worcester Recorder, VIII:379 (Nov. 6. 1788), 2.

7% The Pennsylvania Mercury and Universal Advertiser, 29o (Sep. 20, 1788), 4.

73 The Independent Gazetteer, VI:454 (May 26, 1787), 3.

74 The Pennsylvania Mercury and Universal Advertiser, 183 (Jan. 15, 1788), 4.

75 Essex Journal, 275 (Oct. 7, 1789), 3.
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attack on the practice, and all forms of public punishment, in his Enquiry into
the Effects of Public Punishments Upon Criminals, and Upon Society (which he orig-
inally presented at a gathering of Benjamin Franklin’s Society for Political
Enquiries).76 Rush argued that public punishments, including the wheel-
barrow variety, both failed to reform the “criminal” and adversely affected
the sensibilities of the very citizen-spectators whom the punishment was also
designed to discipline: The infamy attached to public punishment crushed,
rather than restored, the criminal’s sense of shame. Where the punishment
was a whipping or other bodily chastisement, he continued, itwas not of long
enough duration to change the criminal’s mind and body; and where pun-
ishment took the form of public labor it was of such a long duration that the
destructive effects of infamy were magnified.” In citizen-spectators, mean-
while, public punishments produced either undue sympathy for criminals
or unholy contempt for them. Sympathy for those undergoing legal pun-
ishment, Rush cautioned, bred contempt for the law in its harshness, while
contempt for the criminal would eventually extinguish the sensibility of
sympathy that supposedly bonded a good republican society.”® Public pun-
ishments produced the very opposite of the desired effect, Rush argued, and
they did so because they contravened the laws of human nature. The pun-
ishment of public labor, in addition, tainted the act of labor itself, through
the natural law of association: “(E)mploying criminals in public labour will
render labour of every kind disreputable,” he warned, “more especially that
species of it which has for its objects the convenience or improvement of
the state.” Just as “white men decline labour” in slave-holding states, because
they associate it with “Negro slaves,” free citizens who witnessed the hard
public toil of criminals would come to consider labor per se degraded and
degrading.7

Rush’s answer to the question of what legal punishment ought to be
was to retain hard labor but to coerce convicts far from the gaze of the
public: He recommended that convicted offenders be sequestered in a
“house of repentance.” Within this house, the convict would be compelled
to confront his or her guilty conscience by being subjected to the strict rou-
tines of “BODILY PAIN, LABOUR, WATCHFULNESS, SOLITUDE AND
SILENCE . . .joined with CLEANLINESS and a SIMPLE DIET” (capitals in
original). By sequestering the convict and carefully managing his or her
every waking moment, Rush argued, government would perform a “surgery”
on the convict’s soul, causing sinful lawbreakers to reflect upon and repent
the sins of their past. The labor of the convicts was to be “profitable to the
state,” Rush recommended, and involve “useful manufactures.” Criminals
would also be compelled to raise their own food on a farm attached to the

75 Benjamin Rush, “An Enquiry into the Effects of Public Punishments upon Criminals, and
Upon Society,” read in the Society for Promoting Political Enquiries, Convened at the
House of His Excellency Benjamin Franklin, Esquire .. .in Philadelphia, March gth 1787
(Philadelphia, 1787).

77 Rush, “An Enquiry,” 4-5. 78 Rush, “An Enquiry,” 6-8.

79 Rush, “An Enquiry,” 9. See also Hirsch, The Rise of the Penitentiary, 8.
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house.® Modifying Beccarian ideas concerning the disciplinary effects of
terror, Rush also theorized that the complete seclusion of convicts from free
citizens would deter the latter from crime: Uncertain of what, exactly, went
on behind penitential walls, citizens would be left to imagine the “horrors”
of imprisonment, and, in time, their children would “press upon the evening
fire in listening to tales that will be spread from this abode of misery.”®" At
the same time, the convict would be spared the loss of shame that a public
display of his humbled condition inflicted.

As criticism of the wheelbarrow scheme intensified, Rush’s ideas began
to find traction in the Pennsylvania legislature. Following intensive lobby-
ing by Rush and the Philadelphia Society for Alleviating the Miseries of
Public Prisons, the legislature directed, in 1779o, that all people convicted of
crimes (other than murder and a handful of similarly grave offenses) or mis-
demeanors be committed to the Walnut Street Jail for a term of hard labor;
shortly thereafter, renovations began on the old Walnut Street Jail: Several
workshops were built, as well as a series of large rooms in which the pris-
oners were to sleep.®? Essentially an extension of the older institution, the
house of correction, rather than a precursor to the cellular prison, the new
Walnut Street penitentiary followed the design of the larger frame houses
of the period: Convicts would eat, sleep, and work communally in this “pen-
itentiary house.”®3 (A few years later, the legislature added some isolation
cells, but these were used strictly as a supplemental form of punishment.
Convicts were put in solitary confinement not as a matter of routine but
as punishment for transgressing the household rules).®* In stark contrast
to later practice, upon release from the penitentiary-house, the prisoners
were to receive the full value of their labor, less the cost of maintenance and
work-related expenses.®?

Quite quickly, similar houses of repentance sprang up in other states:
In 1796, the New York legislature abolished corporal punishment, reduced
capital crimes to just three in number (treason, murder, and theft from a
church), and directed the construction in lower Manhattan of what was to
become Newgate penitentiary. Thomas Eddy, its architect and first “agent,”
modeled the institution on Walnut Street.’® New Jersey opened its peni-
tentiary the following year, hanging over its entrance a sign that distilled
Rush’s penological principles: “LABOR — SILENCE — PENITENCE” (caps
in original).87 A few years later, the U.S. Congress also began substitut-
ing the carceral punishment of imprisonment at hard labor (beginning

80 Rush, “An Enquiry,” 12-13. 81 Rush, “An Enquiry,” 11-13.

82 Meranze, Laboratories of Virtue, 167. 83 Rothman, Discovery of the Asylum, 61—2.

84 Rothman, Discovery of the Asylum, go—3.

85 William Blackstone, Commentaries, Vol. IV, Ch. 1.

86 W. David Lewis, From Newgate to Dannemora, 30. Lewis notes that Newgate differed from
Walnut Street in that only felons were confined in the former, whereas the latter held
felons, vagrants, debtors, and people awaiting trial; unlike Walnut Street, Newgate also had
a chapel.

87 The Albany Centinel, 1:25, Sep. 25, 1798, 3.
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with the counterfeit coin law of 1806) for corporal and public chastise-
ments.®® By 1810, eight Northern states, and Maryland and Virginia (whose
penitentiary was designed by Thomas Jefferson)®9 had opened penitentiary
houses; for the first time, the great majority of the country’s duly convicted
offenders were undergoing their punishment within the walls of a carceral
institution.

In principle, the penitentiary house offered an alternative to the var-
ious “monarchical” forms of punishment of which early republican law-
makers were so critical, and solved the disciplinary problems associated
with the states’ first wave of penal experimentation (with the wheelbarrow
scheme). Theoretically, the penitentiary would perform the double duty
of cutting the communicative bonds that had existed between the free cit-
izenry and the wheelbarrow men, and concentrating offenders in such a
way that the state’s agents could easily subject them to discipline; peniten-
tial discipline would, in turn, effect a spiritual transformation in offenders
such that they became orderly, law-abiding, citizens. In practice, however,
the penitentiary mode of punishment operated quite differently. Much as
the inventors of the wheelbarrow schemes had discovered just a few years
earlier, theorizing and legislating a properly “republican” penal system was a
much easier task than actually building and governing one. At Walnut Street,
Newgate, and elsewhere, the task of establishing and successfully governing
the new penitentiary system presented not only a narrowly technical set of
problems (for example, the challenge of designing an unscaleable wall or
of devising the most time-efficient labor schedule), but, also, a complex
set of theological, political-economic, and popular ethical and customary
problems.

The degree to which Rush’s model of repentance-based punishment pre-
sented a radical innovation both of English common law and penal practice
is suggested by Blackstone’s matter-of-fact claim (in his 1765 Commentaries)
that in English law legal punishment appropriately had only the (technico-
legal) end of “a precaution against future offences of the same kind” and
that questions of “atonement or expiation for the crime committed . . . must

88 Because the federal government did not itself build any prisons (until after the Civil War),
in 1825, Congress provided that any convict sentenced in a federal court to imprison-
ment at hard labor serve the sentence in a state prison or penitentiary. Finally, in 1830,
Congress abolished the punishments of whipping and the pillory, substituting imprison-
ment at hard labor as the punishment for almost all ignominious federal crimes. U.S. Laws
of 1806 (Ch. 49); 1825 (Ch. 65). After the punishments of whipping and of standing in
the pillory were abolished by the act of February 28, (U.S. Laws of 1839, [Ch. 36, § 5])
imprisonment at hard labor was substituted for nearly all other ignominious punishments
other than capital. Noted in Ex Parte Wilson, U.S. Sup. Ct., 114 U.S. 417 (1885) U.S. LEXIS
1776.

89 Thomas Jefferson discusses the Virginia penitentiary in his “Autobiography” ( 47). Penn-
sylvania, New York, New Jersey, Connecticut, Tennessee, Virginia, Kentucky, Massachusetts,
Vermont, New Hampshire, and Maryland had all opened penitentiaries by 1810. Rothman,
Discovery of the Asylum, 61.
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be left to the just determination of the supreme being.”° Indeed, Rush’s
concept of a house of repentance became the subject of intense contro-
versy almost as soon as the ink dried on his 1787 Enquiry. As the Society
lobbied to have the penitential house adopted by the state legislature, small
but vocal minorities of clergy, jurists, and lawmakers condemned Rush’s
idea of a penitential mode of punishment. They did so on various reli-
gious and political-economic grounds.9® Most strikingly, the principles of
the penitentiary mode of punishment offended the deepest precepts of a
strict Christian constructivism or fundamentalism, according to which the
sole source of authority, including the authority of mortal man to deter-
mine the kind and amount of punishment to be meted out to offenders,
was divine in nature. In a way that, paradoxically, amplified Blackstone’s
implicit critique of penitential aims in legal punishment yet rejected the
secularism of the legal system he endorsed, members of the Calvinist clergy
assailed Rush’s plan as a “blasphemy against God” (itself a sin punishable by
death).

One such protestant, the Reverend Robert Annan (a Calvinist minister
who sometimes wrote under the pen name of “Philochorus,” the ancient
Greek historian of religion) charged that incarceration offended morality
because it presumed to operate upon the souls of mortals. The spiritual
work of curing and cleansing souls was — and ought to be — strictly reserved

9¢ Blackstone asserted that there were properly just three means to the end of deterring crime,
and that each means suggested its own set of penal techniques: “either by the amendment
of the offender himself; for which purpose all corporal punishments, fines, and temporary
exile orimprisonmentare inflicted: or, by deterring others by the dread of his example from
offending in the like way ... which gives rise to all ignominious punishments, and to such
executions of justice as are open and public; or, lastly, by depriving the party injuring of the
power to do future mischief; which is effected by either putting him to death, or condemning
him to perpetual confinement, slavery, or exile. The same one end, of preventing future
crimes, is endeavoured to be answered by each of these three species of punishment.”
Commentaries, Book I, Ch. 4, p. 12.

9! Historians of the early republican and Jacksonian penitentiaries have overwhelmingly
focused upon reformers and reform ideology, conceiving of prison history as, first and
foremost, a chapter in the intellectual history of social reform. Two historians who have
broken with the prison historiography’s exclusive emphasis upon the ideas and aspirations
of élite social reformers and administrators are Meranze, Laboratories of Virtue, and Larry
Goldsmith, “Penal Reform, Convict Labor, and Prison Culture in Massachusetts, 1800-1880
(Ph.D. diss., University of Pennsylvania, 1994). Historians have yet to discover any sustained
body of written critiques authored by the early protestants of the penitentiary (and we still
know very little about the experience of imprisonment in general). James McGrath Morris’s
study of “jailhouse journalism” includes some useful discussions of several late nineteenth-
century prison newspapers, and the one known prison newspaper of the early republican
era, Forlorn Hope, written and published by William Keteltas, of the New York debtors’ jail.
Established in 1800, Keteltas’s weekly paper contained articles criticizing debt laws that
directed the imprisonment and impressment into labor of impoverished debtors; Keteltas
also occasionally criticized the degrading conditions of the debtors’ jail. James McGrath
Morris, Jailhouse Journalism: The Fourth Estate Behind Bars (Jefferson, North Carolina: McFar-
land and Co., 1998), especially 19—29.
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to the Lord God, “Philochorus” argued. Moreover, on this view, the only
righteous punishments were those enumerated in Leviticus, Isaiah, Paul,
and other books of the Holy Bible. Secluding the offender from the view
of the citizenry and subjecting him or her to a process of spiritual habitua-
tion, as Rush directed, was a far cry both from Paul’s instruction that sinners
be rebuked before the community and from the Old Testament’s prescrip-
tion of banishment and execution as the proper punishments for crime.
Indeed, on a strict reading of scripture, the moral grounds for imprisoning
convicted lawbreakers were nowhere to be found in the Bible.9” (Annan
also accused Rush and other critics of capital punishment of “‘(1)iberality,
in religious sentiments,”” warning that sparing murderers from execution,
as critics proposed, would render “injustice . .. more powerful than justice”
and “Satan stronger than the Almighty”).93 Farther North, in Boston, the
Reverend Stephen West condemned the scaling back of capital punishment
on similar grounds: Citing Mosaic law, he exclaimed: “God has appointed
civil rulers to bear his sword, to avenge the wrongs of society, and to execute
wrath upon evil-doers. ... The good of society, here in this world, forbids
that atonement should be made for certain crimes, even be the criminal
ever humble and penitent; but absolutely requires, if on no other account,
yet for a terror and a warning to others, the utter excision — the death of the
perpetrator.”9¢

Other critics of the penitentiary idea voiced objections of a different
stripe, and from a perspective that drew on both the liberal political phi-
losophy of John Locke and Adam Smith, and on classical republicanism. As
one such critic (writing under the penname of “Cato”) asserted, the punish-
ment of confinement to penitent labor had no basis in the “social contract”
upon which civil society was supposedly founded. Specifically, argued Cato,
the taxes that would have to be raised in order to maintain a penitentiary —
or any other governmental institution for the “support (of) the vicious” —
compromised the property rights of the citizenry and breached the social
contract.9 Furthermore, Cato argued, such an arrangement threatened to

92 Meranze, Laboratories of Virtue, 146-8. For another rich discussion of key doctrinal differ-
ences between Rush and other “liberal” interpreters of Christian doctrine, on the one hand,
and stricter, Calvinist and Mosaic interpretations, on the other, see Masur, Rites of Execution,
66—70.

93 Philochorus [Robert Annan], “Observations on Capital Punishment: Being a Reply to an
Essay on the Same Subject,” American Museum 4 (Nov. and Dec. 1788), 553, 558. See also
Masur, Rites of Execution, 69; Philip E. Mackey, Hanging in the Balance: The Anti-Capitalist
Punishment Movement in New York, 1776 — 1865 (New York: Taylor and Francis, 1982), 155;
Friedman, Crime and Punishment, 775,

94 Stephen West, “A sermon, preached in Lenox in the county of Berkshire, and Common-
wealth of Massachusetts, December 6, 1787; at the execution of John Bly and Charles Rose,
for crimes of burglary” (Hudson [N.Y.]: Printed by Ashbel Stoddard, M,DCC,LXXXVIII
[1788]). Also cited in Kealey, “Patterns of Punishment,” 183,

95 “Cato,” Pennsylvania Mercury, Apr 1, Sept. 6., 1788, in Meranze, Laboratories of Virtue,
148.
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undermine free citizens’ virtuous love of labor; for, when they found “the
produce of [their labors] perverted from the purposes for which society
was established,” they would no longer be motivated to labor. The peni-
tentiary simply preserved “dishonest men” and reproduced the “criminal
codes” by which they lived, and, as such was, “destructive of the first princi-
ples of civil society.” A true republican government, Cato concluded, would
not “attempt to reclaim [offenders] at the expense of their fellow citizens”;
rather its “duty” was to “remove dishonest men by death, or banishment,”
and to punish offenders by those means alone.9

These arguments about divine authority and the social contract were
supplemented by a third set of fundamental objections, emanating from
yet another section of the community — the journeymen and laborers from
among whose ranks the majority of convicted offenders tended to be drawn.
Unlike Cato and Philochorus, these antagonists of the penitentiary made
themselves heard — and sometimes, viscerally felt — not from the pulpit or in
the press, butin and around the penitentiary itself. As laboring republicans
understood very well, the new, penitential mode of legal punishment pre-
scribed by the law of 1790 signaled an important departure not only from
established religious and political-economic conventions, but from certain
established principles of customary and natural rights: The novelty of the
penitential system of punishment lay also in its prescription of a set of prac-
tices that, on their face, appeared to constitute a new form of involuntary
bondage — and a new kind of bondsman. Under the letter of the law, any
person duly convicted of a crime was to be forcibly removed from home
and community, held and confined, put to hard labor, and subjected to the
general discipline of keepers, whether for a set number of years or for life.
Moreover, on Rush’s plan, the length of the sentence to be served in the
house of repentance would not be fixed by any court of law, but, in each case,
decided at the discretion of a nonjudicial body whose task it was to assess
the inmate’s progress: As Rush himself predicted, “freemen” turned out not
to be in favor of “entrusting power to a discretionary court.”97 Although,
in 179o, the full extent and workings of this system had still to be elabo-
rated, it was clear that in fusing forced, confined labor with legal punish-
ment, the penal code provided for the creation of a new type of master (the
imprisoning state), a new kind of involuntary servant (the duly convicted
prisoner), and a new mode of forced servitude (involuntary penitential
servitude).

Critically, Rush and other theorists of the penitentiary mode of punish-
ment conceived of the house of repentance precisely at a time in which the
various forms of bonded labor in which propertyless white men typically

96 “Cato,” Pennsylvania Mercury, Sept. 6, 1788.

97 Rush, “An Enquiry,” 12. Rush noted but failed to engage this objection; at this point in
the Inquiry, he simply amplifies his view that “crime should be punished” in private. As he
baldly asserts: “There is no alternative.”
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engaged, such as indentured servitude and the apprentice system, were
in decline. (Indeed, in the 179o0s, widespread anxiety among the govern-
ing classes about a small but growing mass of “masterless” men very likely
accounts for the receptiveness of many merchants, lawyers, and landholders
to the idea of confining convicted offenders and subjecting them to masterly
discipline). At the same time, laboring men and women also increasingly
viewed forced servitude as an institution that had no place in a republic of
“free” men, and even various forms of voluntary servitude, as demeaning.
In the course of a Revolution that many had waged in the name of the rad-
ical principle of legal and moral equality, laboring republicans had come
to see themselves as the free-born bearers of certain rights, both of the
“natural and unalienable” kind, to which the Declaration of Independence
gave voice, and the common law, customary sort. In this distinctive, deeply
rooted, moral universe, the most fundamental of all such rights was the right
of free-born men never to be reduced to a condition of slavery — or, indeed,
any species of involuntary servitude.

An idée-force, more than simply an abstract principle, this perceived right
to immunity from forced servitude lay at the core of laboring republicans’
self-conception in the 179os, and broadly informed and shaped not only
their political and moral outlook but their everyday conduct in the streets
and workshops, on farms, and in town squares. Their equally robust con-
ception of customary rights reinforced and elaborated the practical conse-
quences of this basic self-conception: Originating in the collective, historical
efforts of the English laboring classes to craft basic protections and recipro-
cal duties in relation to their masters, and hard-fired in the crucible of the
American Revolution, these customary rights pertained to the conditions
and relations of their labor, including the intensity and kind of punishment
a master might mete out to his journeyman or servant, the hours of work
a master might expect his journeyman to work, and the rules of ownership
regarding the fruits of their labor.9® As laboring republicans appear to have
understood very well, the legislation of the legal punishment of “confine-
ment to labour” opened up the dual possibility that they — and other free
men —mightyet be forcibly reduced to a condition of servitude, and that the
state, however revolutionary in origin, might engage in precisely the kinds of

98 By 1800, indentured servitude, artisanal apprenticeship, and the other “halfway houses
between slavery and freedom” in which white men had been engaged through the seven-
teenth and eighteenth centuries had all but disappeared (See Foner, The Story of American
Freedom, 19). In the North, women, “free” African Americans, paupers, vagrants, and soldiers
and seamen would occupy “half-way houses” of various kinds through the Jacksonian era;
free African Americans, in particular, would experience formal restrictions of their rights
(most notably, disfranchisement) in the 1820s and 18g0s. Meanwhile, in the antebellum
South, as Richard B. Morris has observed, “a portion of the laboring population of both
races . .. dweltin a shadowland, enjoying a status neither fully slave nor entirely free.” White
debtors and tenants would join seamen, prisoners, free African Americans, and women in
the juridical “shadowland.” Morris, “The Measure of Bondage,” 220; Keyssar, The Right to
Vote, 53-64.
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tyrannical practices against which the Revolution itself had supposedly been
fought.99

Laboring republicans wasted no time in registering their alarm at this
strange new system — within the penitentiary as well as outside it. Inside
the penitentiary, the laborers and apprentices who made up the bulk of
the prisoners engaged in everyday acts of real and symbolic sabotage, rebel-
lion, and disobedience —and the occasional lawsuit. Prisoners made it clear,
through a series of riots, arsons, and multiple, small acts of defiance, that
they intended to carry many of the rights of the free-born republican into
jail with them. On the first night of the Walnut Street Jail’s reopening as a
penitentiary (in 1790), the convicts very nearly succeeded in perpetrating a
mass escape. Historians of the early republican penitentiary report multiple
other instances in which America’s first convict-prisoners proper attempted
to subject their keepers to the same body of customary rules and formal
laws by which master artisans in the free world were bound to abide in
their dealings with their journeymen and apprentices. As Larry Smith writes
of Charlestown, Massachusetts in the 1810s, “(d)espite reformers’ visions of
rigid control and lockstep discipline, prisoners took advantage of the imper-
fect seams in the disciplinary fabric of the institution — and they often relied
on official complicity to do so. Like slaves and wage workers, prisoners occa-
sionally resorted to outright rebellion, but they frequently found subtler and
more durable means of easing their working conditions, acquiring various

99 Foner notes that after 1776, “there could be no such thing as ‘partial liberty.”” Early repub-
licans even came to view indentured servitude (into which servants were supposed to have
freely entered), as “contrary to...the idea of liberty this country has so happily estab-
lished.” As Joyce Appleby has observed, even after the Revolution, Americans retained a
robust connection to common law, whose “commanding presence” was in tension with the
U.S. Constitution. Foner, The Story of American Freedom, 19; Joyce Appleby, “The American
Heritage: The Heirs and the Disinherited,” Journal of American History 74:3 (Dec. 1987),
809; Leon Radzinowicz, A History of English Criminal Law and Its Administration from 1750,
Vol. 5 (London: Stevens, 1948). See Radzinowicz for a rich discussion of popular and parlia-
mentary conflicts over plans to establish the legal punishment of imprisonment in England
in the eighteenth century. For an account of English Jacobins’ attack on their country’s
first penitentiaries (in the 179os), which they claimed were cruel and unconstitutional
“Bastilles,” see Michael Ignatieff, A Just Measure of Pain: The Penitentiary in the Industrial Revo-
lution, 1750 — 1850 (New York: Pantheon, 1978), 114—42, especially 123, 141. The fact that
the penitential law effectively projected the creation of a new form of involuntary servitude
tended not to trouble the conscience of the governing classes; even people like Rush, who
condemned the most extreme species of involuntary servitude (chattel slavery), suffered
no moral qualms about forced servitude for convicted offenders. Indeed, according to
Adam Jay Hirsch, outspoken abolitionists were often vocal supporters of the penitentiary,
and, later, the modern prison, and saw no contradiction in their position. Other support-
ers of the penitentiary idea denied it imposed a form of servitude on the imprisoned
(Hirsch, The Rise of the Penitentiary, 75-8). Notably, critics such as Cato and Philochorus
did not object to the penitentiary on the grounds that it would inevitably cast freeborn
men into a state of involuntary servitude. However, it was precisely the penitentiary system’s
apparent imposition of a form of servitude that exercised the apprentices, workingmen,
and laboring poor, from among whose number the majority of convicted offenders were
drawn.
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perquisites, and otherwise softening their circumstances.”'°® Similarly, at
Walnut Street, convicts routinely succeeded in enforcing the customary
working man’s “rights,” including that of “Blue Monday,” laying down tools
and ceasing work in flagrant violation of the penitentiary’s rules. In 1798,
the prisoners of Walnut Street set fires, razing some of the workshops to the
ground. At Newgate (the New York penitentiary), convicts were equally jeal-
ous of their common rights: In 1799, sixty-odd prisoners took their keepers
hostage; a year later, they staged another rebellion, and this time, the prison
authorities were able to restore some semblance of order only once the mili-
tary arrived. Although outright rebellions declined at Walnut Street between
1800 and 1815, four large-scale prison riots broke out again between 1817
and 1821. The 1820 rebellion, in which between 400 and 5oo prisoners
attempted a mass break-out, was quelled only when the authorities brought
in the militia, armed citizens, and, in the days after the rebellion, the U.S.
Army.*!

Everywhere, in the early republican period, the prisoners made a habit
of “mutiny” (as the early republican press put it), and local authorities
found themselves having to repeatedly call out the militia to restore order.
Prisoners at Newgate staged serious insurrections in 1818, 1819, 1821, and
1822. Massachusetts’ prisoners staged a massive uprising at Charlestown in
1816, and the dormitory wing at the Maryland penitentiary was burnt to
the ground, allegedly by inmate arsonists, the following year. The convicts
at the new state penitentiary in Auburn, New York, burnt a wing of their
institution to the ground in 1820; Virginia’s prisoners followed suit in 182§,.
Far from being matters purely of local or statewide concern, these rebellions
were typically reported well afield of the states in which they occurred; and,
just as, in the antebellum South, a slave uprising on one plantation had the
potential to ignite slave rebellions elsewhere, one penitentiary riot some-
times triggered demonstrations at other institutions: On one such occasion
in 1829, Newgate convicts rose up in rebellion upon receiving news of the
prisoners’ arson of the Virginia penitentiary. The possibility that free citi-
zens would join the prisoners in rebellion was also an ever present danger:
Administrators, fully conscious of the penitentiary’s proximity to the free cit-
izenry, constantly worried that rebellious prisoners would receive aid from
their friends and family on the outside.'**

199 Larry Goldsmith, ““To Profit by His Skill and Traffic in His Crime’: Prison Labor in Early
Massachusetts,” Labor History 40 (Nov. 1999), 430.

191 “Mutiny in the State Prison of Philadelphia,” New — York Commercial Advertiser, XXIII:60

(Mar. 29, 1820), 2; Meranze, Laboratories of Virtue, 217-19.

Such concerns were not misplaced: In the North, since the pre-Revolutionary era, rioting

had taken various forms and had been a semi-legitimate form of protest and expression;
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it continued to enjoy much the same status in the early republican period. Gary Nash
notes that in the late nineteenth century, crowds were the “watchdogs” of urban politics;
they “voted with their fists” and acted to counterbalance wealthy office-holders. Unlike the
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to have a certain kind of legitimacy. Gary Nash, The Urban Crucible: Social Change, Political
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When early republican prisoners were not rioting, escaping, or commit-
ting arson, they were pressing their claims in other ways. At Walnut Street,
as Meranze notes, the prisoners simply “maintained the practices of the
laboring poor.” Prisoners intentionally worked slowly and poorly, appar-
ently impervious of the inspectors’ attempts to raise quality and production
levels.'°® During the workweek at Newgate, convicts quite regularly sabo-
taged machinery and materials, refused to labor, staged slow-downs, and,
upon occasion, napped at their worktables. So too did various aspects of
laboring culture flourish inside the penitentiary, despite the existence of
formal rules to the contrary. On Sundays, rather than reflecting upon and
repenting their sinful pasts, convicts sang bawdy songs, gambled, and wres-
tled with one another around the penitentiary yard. Some prisoners also put
workshop tools and materials to various nefarious uses, including the pro-
duction of counterfeit coins and bank bills, and duplicates of keys. In one,
particularly sensational case (which was reported by the Boston Prison Dis-
cipline Society in 1826), a convicted master counterfeiter incarcerated in an
unnamed penitentiary was happily plying his illegal trade with the outside
world: Assigned to the penitentiary’s whitesmith shop, he was soon printing
counterfeit bills, which he delivered to customers via the workshop window
(quite conveniently, the window opened directly onto the street below).'%4

Far from imposing silence, solitude, and labor on prisoners, then, the
republican penitentiary gestated unruliness, petty vice, crime, and, not
uncommonly, outright rebellion. Attempts on the part of the prison author-
ities to crack down on these and other practices frequently met with acts of
open defiance, or were gradually neutralized by more clandestine forms of
refusal.'°5 Prisoners insisted on shaping the way all manner of things were
done in the penitentiary. At Newgate (where a prisoner was ten times more

University Press, 1979), 36, 133-5. Acquiescence was replaced by suppression in the course
of the nineteenth century. See also Iver Bernstein’s nuanced discussion of the changes in the
social meaning and practical policing of popular action in New York City between 1820 and
the 1863 draft riot. Iver Bernstein, The New York City Draft Riots: Their Significance for American
Society and Politics in the Age of the Civil War (New York: Oxford University Press, 1990). On
the rebellions, see “Mutiny at the State Prison,” The Centinel of Freedom, XXII: 39 (June o,
1818), 8; Meranze, Laboratories of Virtue, 211, 218-19, 247; Lewis, From Newgate to Dannemora,
33-7, 50; Lewis Edward Lawes, Twenty Thousand Years in Sing Sing (New York: Ray Long and
Richard R. Smith, 1932), 71; Negley K. Teeters, The Cradle of the Penitentiary: Walnut Street Jail
at Philadelphia, 1773—1835 (Philadelphia: Temple University Press, 1955), 86, 100; Mark
Colvin, Penitentiaries, Reformatories, and Chain Gangs: Social Theory and the History of Punishment
in Nineteenth-Century America (New York: St. Martin’s Press, 1997), 61, 68. Meranze notes that
when reformers announced plans to remake Walnut Street as a penitentiary in 179o, the
jail keeper, some state justices, and the prisoners actively attempted to defeat the reforms:
“(d)espite their legal authority, the actual power of the inspectors was always contested.”
Meranze, Laboratories of Virtue, 189.

193 Meranze, Laboratories of Virtue, 190, 227, 247.

194 Boston Prison Discipline Society, First Annual Report (1826), 46.

195 Lewis, [rom Newgate to Dannemora, 40, 42, 49; Myra Glenn, Campaigns Against Corporal
Punishment: Prisoners, Sailors, Children, and Women in Antebellum America (Albany, NY: State
University of New York Press, 1984), 46. Rothman notes that penitentiary laborers, on the
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likely to be released from the penitentiary by a Governor’s pardon than by
expiration of sentence), for example, the “semiannual pardoning season”
engendered in the convicts a strong sense of entitlement and the belief that
they possessed certain enforceable rights viz the imprisoning authorities.
Although the pardoning season had no force of law and the granting of par-
don resembled a privilege more than a right, convicts nonetheless came to
see regular pardoning as a customary right. As New York’s prison commis-
sioners lamented, not only were “state-prison solicitors and pardon-brokers”
an important presence in life at Newgate, but it had become “a kind of com-
mon understanding that every prisoner on serving out half his time is, in
some certain sense, entitled to a pardon.”'°7 Convicts committed sabotage
and rioted whenever they felt that the customary schedule of pardons had
been disrupted. Likewise, when guards and civilian foremen attempted to
flog them, in the early 1820s, prisoners often fiercely resisted. Indeed, by all
accounts, prisoners actively repelled authorities’ sporadic attempts to dish
out certain kinds of corporal punishment — particularly the form that every-
where symbolized slavery: the lash. In 1823, at Charlestown, Massachusetts,
a mass of tool-wielding convicts prevented guards from flogging three of
their fellow prisoners; similar incidents were recorded at Auburn peniten-
tiary in New York.'°® Insisting that they possessed certain rights that the state
was bound to recognize, prisoners in some institutions also succeeded in
establishing punishment “courts,” in which convicts and guards confronted
one another in a parajudicial setting and argued their cases before prison
inspectors who played the role of judge.'*?

By all accounts, three decades into the penitential experiment, prison-
ers were as defiant and insistent about their rights as when inmates of the

whole, “worked slowly and sloppily, shirking whatever tasks they could.” Rothman, Discovery

of the Asylum, 93.

New York, Massachusetts, and Pennsylvania all made extensive use of the pardon in the

1790s and 1800s. At Walnut Street, seventy-three percent of prisoners were released by

pardon between 1791 and 1809; forty-three between 1810 and 1819; and forty percent
between 1820 and 1830. Pardons declined dramatically after 1830 (Teeters, The Cradle of
the Penitentiary, 135). New York followed a similar pattern through to 1825, with more than
ninety percent of prisoners released on pardon between 1820 and 1825. Pardoning was,
however, in decline in the mid-1820s, and was radically reduced after 18g0. Lewis, From

Newgate to Dannemora, 41-5. See also, Roger Panetta, “Up the River: A History of Sing Sing

in the Nineteenth Century,” (Ph.D. diss., City University of New York, 1999), 108—q.

197 Report of the New York State Prison Commissioners, excerpted in “Penitentiary System,”
The Watch-Tower, XI:569 (Feb. 21, 1825). Eugene Genovese notes a similar dynamic at work
on the antebellum slave plantation: A particular custom or privilege, lacking the force of law,
often became, in the eyes of the slaves, a customary right: “woe to the master or overseer
who summarily withdrew the ‘privilege.”” Genovese, Roll Jordan, Roll: The World the Slaves
Made (New York: Vintage, 1976), g0-1.

108 Glenn, Campaigns Against Corporal Punishment, 46; Lewis, From Newgate to Dannemora, 40, 42,
49; Rothman, Discovery of the Asylum, 93,

199 Lewis, From Newgate to Dannemora, 3. Convicts at both Newgate and Auburn penitentiaries
were authorized to leave the prison if accompanied by a guard. Lewis, From Newgate to
Dannemora, 59.
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renovated Walnut Streeet penitentiary house had rioted in 179o. Certain
sections of the free citizenry, for their part, were no less assertive in regard
to their contact with prisoners. Just as portions of the free citizenry had
shown little interest in observing the wheelbarrow law’s prohibition upon
interaction with the convict laborers, many of the families and friends of
America’s first penitentiary inmates were ill-disposed toward the strange
new laws that provided for the sequestration of their loved ones for a period
of several years or more. Like many of the convicts, prisoners’ families and
friends developed and acted upon certain expectations about how the peni-
tentiary authorities ought to treat both the prisoners and themselves. Above
all, family and friends asserted a right of access to the prisoners, which
ran directly contrary to the penitentiary’s foundational principle of segre-
gating convicted offenders away from the community. Their efforts made
the penitentiary a notoriously porous institution, and a far cry from the
secluded “house of horror” that Rush had imagined. A voluminous traf-
fic in goods, people, money, and news flowed through the penitentiary’s
gates on a daily basis. For anything from a few pennies to one shilling, just
about anybody could purchase a concession pass and wander about the
penitentiary at will; contractors, legal hucksters, friends, and family congre-
gated around the prisons, quite openly conveying letters, snuff, food, tools,
money, knives, and rum to prisoners. The illegal practice of open visitation
soon became a semi-legitimate custom and, by the 1810s, convicts and their
families and friends were prepared to enforce in a court of law what they
took to be their common right of access to the prison and to prisoners.
The new agent (warden) at Newgate learned this lesson first-hand when he
naively announced the end of public visitation at the penitentiary: When vis-
itors threatened lawsuits, the agent was compelled to abandon his efforts.''?
Some years later, New York’s penitentiary commissioners complained that
visiting Newgate penitentiary “on the payment of a shilling has been treated
as a right, and submitted to as such by the inspectors, under the threat of
asuit.”

Free laborers also brought a variety of pressures to bear on the peniten-
tiary authorities between 1799 and 1825. Occasionally, free laborers worked
alongside or in close proximity to prisoners; in New York, in the early 1820s,
for example, convicts and free laborers worked on the construction site of
the new wing of the state penitentiary at Auburn, the Great Western Canal,
and the Rochester aqueduct.''* These encounters sometimes engendered
the forging of a bond of solidarity between free and penal labor and occa-
sionally pitched both against the prison authorities. At Auburn, in 1821, for

19 Lewis, From Newgate to Dannemora, 49—50.

"1 Report of the New York State Prison Commissioners, excerpted in “Penitentiary System,”
The Watch-Tower, XI:569 (Feb. 21, 1825).

"% William Brittin, former agent of Auburn prison, was widely reported to have purchased the
labor of 150 prisoners from Auburn and New York penitentiaries, and put them to work on
the canal in 1821. The Evening Post, 5950 (July 19, 1821), 2; Independent Chronicle and Boston
Patriot, LIV:4203 (Aug. 4, 1821), 1; The Evening Post, 5982 (Aug. 25, 1821), 2.
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example, free laborers undertook to protect a handful of convict laborers
from a punitive whipping; when a free artisan attempted to do the guards’
job for them and flog the prisoners in question, a small army of free labor-
ers deployed a much older kind of punishment against the whip-happy
artisan: They tarred and feathered him, before, quite literally, riding him
through town on arail. Notably, New York and most other states subsequently
abandoned the practice of putting free workers and penal laborers to work
together: In the late 1820s, the new prison at Ossining (Sing Sing) would be
built entirely by convict laborers. (As we shall see in Chapter III, the prac-
tice of putting convict and free labor to work side-by-side would resurface in
New York and elsewhere after the Civil War, under the contract prison labor
system; by that time, however, whatever solidarity may have existed between
incarcerated laborers and free workers in the 1810s and 1820s would have
long-since collapsed).''3

The task of translating the word of law into actual disciplinary practice,
then, was by no means an easy one. Legislatures and penal reformers could
notsimply conjure into existence the orderly penitentiaries they desired, nor
wave a legislative wand and turn unruly inmates into well-disciplined sub-
jects. As the disorders of the penitentiary wore on, in the 1810s, it became
increasingly clear that for the penitentiary to work as its founders had pre-
scribed, state authorities would have to actively confront, struggle with, and
somehow overcome the deeply rooted practices and moral culture of con-
victs and convicts’ friends, families, and workmates. Nor was that all: They
would also have to create and discipline the new class of overseers, keepers,
and turnkeys, whose legislated task it was to enforce the rules of peniten-
tial life. These supposed agents of discipline had quickly proven to be, if
not as openly rebellious as the convicts, certainly as stubbornly resistant
to some of the very rules they were supposed to be enforcing. Through
much of the early republican era, turnkeys and keepers (and sometimes
even the principal keeper) bucked or simply ignored the rules and laws
of the penitentiary. In the early 179os, when Rush and other reformers
attempted to reinvent the Walnut Street Jail as a house of repentance, they
met with stiff resistance from the jail’s old principal keeper, who consid-
ered the penitential concept simply unworkable — and then proceeded to
make it so."'* Twenty years later, the inspectors of Walnut Street still com-
plained of keepers who brazenly traded all manner of contraband with the
prisoners. In 1820, Walnut Street’s Board of Inspectors criticized guards
for “laxity of discipline” and their “considerable collusion” with convicts; a
similar situation was to be found at the Auburn penitentiary in New York in
the early 1820s."'> That the keepers wielded less than perfect power at the
Newgate penitentiary was confirmed by the prison inspector’s creation of

"3 Lewis, From Newgate to Dannemora, 60—1. However, free workers in New York and elsewhere
would once again labor alongside prisoners, after the Civil War and through the 1870s. See
later in this book, Chapter IV.

"4 Meranze, Laboratories of Virtue, 189.

15 Teeters, The Cradle of the Penitentiary, 119; Meranze, Laboratories of Virtue, 222.
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an impromptu prison “court,” in which keepers and prisoners confronted
one another and argued the case for and against the meting out of punish-
ment for an alleged infraction of the rules. (These “trials” proceeded “much
like the proceedings in a small legal case,” the state prison commissioners
lamented)."®

As the trouble-torn history of the country’s first penitentiaries suggests, a
deep fissure divided the workaday reality of the penitentiary and the abstract
theory of penitential penology. Efforts to carry the principles of Rush’s pen-
itentiary house into practice were constantly frustrated not only by convicts
and their communities, but the guards, keepers, and, in some instances,
the wardens. The state failed to establish more than a modicum of mas-
tery over either its wards or its own agents of discipline. For the duration
of its existence, the penitentiary house remained an unstable, crisis-prone
institution — one that resembled the orderly repentance house of Benjamin
Rush’s fertile imagination in name more than in fact. In part, the state’s lack
of mastery was attributable to the impoverished organizational and techni-
cal means available to it. But to say that the unruly penitentiary was solely
the result of inadequate resources or “ineffective administration” (as most
historians have argued) is to describe more than explain the penitentiary’s
disorders;''7 what is critical to grasp is that the administration of the pen-
itentiary was, in large part, “ineffective” because convicts, families, friends,
workmates, the keepers, and even some of the higher ranking administrators
to whom lawmakers entrusted the running of the penitential system were
able to, and did in fact, render it so. In the early republic, the novel fantasy
of penitential servitude projected by the new penal laws proved no match
for laboring republicans’ still robust and deeply rooted sense of themselves
as freemen — nor for their individual and collective willingness to defend
that hard-won freedom, whenever and wherever they sensed it was under
attack.

As convicts rioted and the disorders of the penitentiary proliferated, in
the late 1810s, the penitential mode of legal punishment entered a full-scale
crisis of legitimacy. The growing perception that the penitentiaries were
ruining rather than reforming men, and exacerbating rather than allevi-
ating social disorder, was reinforced by the widespread view that crimes
(particularly larceny and robbery) were on the increase. Between 1816 and
1820, lawmakers and the press became convinced that a great wave of mur-
der, forgery, rape, and theft was breaking across the country, and that this
wave was of a magnitude thitherto found only in the corrupt and corrupting

116 Report of the New York State Prison Commissioners, excerpted in “Penitentiary System,”
The Watch-Tower X1:569 (Feb. 21, 1825). See also, Lewis, From Newgate to Dannemora, 3.

"7 W. David Lewis argues that “Newgate’s disciplinary short-comings” were the result of “inef-
fective administration.” Lewis, From Newgate to Dannemora, 48. However, he skirts the question
of why it was that prison administration was so “ineffective.” As Lewis’s own evidence strongly
suggests, the regime of imprisonment for which administrators and reformers hoped ran
up against well-grounded opposition from convicts, convicts’ families and friends, guards,
and laborers, and appears not to have enjoyed a critical minimum of popular legitimacy.
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cities of Europe.''® Although it is difficult to know with any degree of accu-
racy whether these crimes were, in fact, on the rise in these years, it is
clear that newspapers, legislators, merchants, and others of the governing
classes were all but convinced that the country as whole was in the grips of a
thorough-going breakdown of public order: In the words of one commen-
tator, “(t)he increase of crimes of every description . .. extends throughout
our land.”*'9 Newspapers in a number of Northeastern and Mid-Atlantic
states began printing regular columns (typically under the title, “Increase
in Crimes”) in which various crimes against persons and property were
reported in extended detail.'*°

Crucially, these reports often traced the supposed increase in robberies
and murders to the disorderly, overcrowded penitentiaries, frequently
ascribing crimes to former prisoners, even when there was no evidence
that ex-prisoners were involved.'*' Commentators repeatedly argued that
the penitentiary was gestating rather than extinguishing criminal conduct.
Throughout the states, the complaint was heard that the penitentiary was
simply congregating thieves and other villains together in order to better
instruct them in the “science of robbery”: These students of crime were
then released back into the community, far more skilled in their craft than
before they entered the penitentiary.'** This view was reinforced by reports
from grand juries and the increasingly besieged prison authorities. In New
York, in 1816, the state penitentiary inspectors declared that pardons had
become routine and “indispensable” to the government of the penitentiary,
and that this practice was defeating the point of incarcerating convicted
offenders. Pardoning rates of between forty and fifty percent meant that
many convicts were not finishing their sentences but being let loose on the
streets, where, according to the inspectors, they returned to their former
criminal practices.'®3 In Philadelphia, grand juries reported that the state’s
penitentiary system was an important factor in a recent public health crisis
(as a source of disease) and that it had played a role in priming a large
crowd of citizens to run riot at a balloon ascent in the Vauxhall Gardens in

18 See, for example, “Increase of Crimes,” The Yankee, V:477 (Nov. 15, 1816); “Increase of
Crimes,” Columbian Centinel, 3407 (Nov. 30, 1816), 2.

"9 These typically reported recent criminal trials; some also noted legislative action concern-
ing matters of crime and punishment. See for example, “Increase of Crimes,” The Yankee,
V:47 (Nov. 15, 1816); “Increase of Crimes,” Columbian Centinel, 3407 (Nov. 30, 1816), 2;
“Increase of Crimes,” Columbian Centinel, 3379 (Aug. 24, 1816), 2; The New-York Columbian,
VIII:2340 (Sep. 12, 1817), 2; “Increase of Crimes,” Columbian Centinel, 3502 (Oct. 29, 1817),
2; “Increase of Crimes,” Rhode-Island American, and General Advertiser, X: 7 (Oct. g1, 1817),
1; “From the Cooperstown Federalist of Jun. 20” Connecticut Journal, L:2540 (July 2, 1816),
3; “Increase of Crimes,” Columbian Centinel, 3379 (Aug. 24, 1816), 2.

> “Increase of Crimes,” The Yankee, V:47 (Nov. 15, 1816); “Increase of Crimes,” Columbian
Centinel, 3407 (Nov. 30, 1816), 2; “Increase of Crimes,” Columbian Centinel, 3379 (Aug. 24,
1816), 2.

21 New England Palladium & Commercial Advertiser, XLV:41 (Nov. 21, 1817), 2; “Increase of

Crimes,” The Farmers’ Cabinet, XVI:36 (May g0, 1818), 2.
122 “Increase of Crimes,” The Providence Gazelte, L111:2793, (Jul. 5, 1817).
23 “Increase of Crimes,” The Farmers’ Cabinet, XV:12 (Dec. 14, 1816), 2.
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1819:'%4 as the “receptacle for the crimes and vices of the whole state,” one
grand jury reported, the state penitentiary was responsible for gathering
together and then releasing onto the streets of the city the most “dangerous
persons” from across the state. Such persons, the jury strongly implied, bore
considerable responsibility for the Vauxhall riot.'*>

As criticism of the penitentiary escalated in the late 1810s, longstanding
critics of the house of repentance once again called for the abolition of that
institution, arguing that it was not only a failed experiment, but an actively
destructive and vicious one, as well. Old arguments against the penitentiary
system of punishment resurfaced in the press and the legislative assemblies.
“Cato”’s original objection that penitential punishment necessitated a tax to
which the citizenry had not consented was now fortified with concrete exam-
ples of ill-spent tax revenue and the increasingly heavy fiscal burden that
these disorderly institutions were placing on the imprisoning state. Once
again, strict Calvinist critics called for a return to the old Biblical punish-
ments of banishment, execution, and public chastisement. The legislatures
of New York, Pennsylvania, New Hampshire, and several other states with
penitentiaries revisited old debates about the efficacy and fairness of the
penitential mode of punishment.'2® By the end of 1816, governors and law-
makers were stressing the urgent need for legislative relief: The Governor of
New York (Daniel D. Tompkins) called on the state legislature to take action
regarding what most legislators had come to see as the mutually imbricated
problems of “the rapid increase in crimes, and the crowded condition of
the State prison.”'*7

By 1818, itwas palpably evident that, throughout the states, the penitential
mode of punishment was caught up in a crisis of legitimacy, equal in mag-
nitude to that which had engulfed the wheelbarrow and other public labor
schemes in the 1780s. Penitentiary inspectors and legislators in many states
now debated abolishing the penitential mode of punishment altogether. A
special legislative committee in Maryland recommended abandoning the
penitentiary, on the grounds that it was both a fiscal and a disciplinary fail-
ure.'*® In New York, the state penitentiary inspectors recommended the

24 According to the Philadelphia press, violence broke out at a balloon ascent in the gardens,
after a guard struck a boy who was climbing the garden’s fence (so as to avoid having to pay
the $1 entry fee): As rumors spread that the boy had been killed, members of the thirty-
thousand-strong crowd smashed street lamps and houses, tore down the garden fence, and
set the temple alight. The riot persuaded Philadelphia’s merchants, lawmakers, and jurists
that the city was in the grips of a full-scale crisis of public morality. Meranze, Laboratories of
Virtue, 250-5.

Meranze, Laboratories of Virtue, 244.

Not only did Walnut Street’s chronic disciplinary problems spill into the political sphere,
but the penitentiary became a central referent in struggles between state authorities and
county officials over matters of fiscal and administrative responsibility. Teeters, The Cradle of
the Penitentiary, 86—100, especially go; Colvin, Penitentiaries, Reformatories, and Chain Gangs,
69.

127 “Increase of Crimes,” The Yankee, V:47 (Nov. 15, 1816).

128 Shugg, A Monument to Good Intentions, 43, fn 2.
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establishment of either a federally administered penal colony in the Pacific
Northwest or a state penal colony in an area of western New York populated
mostly by Native Americans.'*9 Other proposals included demolishing the
penitentiaries outright and putting convicts back to hard public labor — this
time building roads to and beyond the western frontier. In 1818, follow-
ing yet another riot at Newgate, a New York legislative committee recom-
mended that ex-prisoners simply be taken to the state line and banished.'3¢
Finally, the new governor of that state, DeWitt Clinton, implored the legisla-
ture to act: Communing in large rooms, resistant to all forms of discipline,
Clinton exclaimed, prisoners were not only “exempt from [the] grievous
privation and severe labor” that was their legal and moral due, but had
enrolled in a “school of turpitude” that graduated them back into society
“with corrupt principles, ... depraved feelings, ...and every disposition to
renew their crimes.”'3' The ambitious republican experiment of the peni-
tential incarceration of convicts was a “failure,” he concluded: A new system
of legal punishment was urgently required.

29 “Increase of Crimes,” The Farmers’ Cabinet XV:12 (Dec. 14, 1816), 2.
139 Lewis, From Newgate to Dannemora, 61—4.
13! De Witt Clinton, address to the legislature, 1818, in Niles’ Weekly Register, Vol. 15, 1818, 59.



Due Convictions: Contractual Penal Servitude and Its
Discontents, 1818-18675

You laggards there on guard! look to your arms!

In at the conquer’d doors they crowd! I am possess’d!

Embody all presences outlaw’d or suffering,

See myself in prison shaped like another man,

And feel the dull unintermitted pain.

For me the keepers of convicts shoulder their carbines and keep watch,
Itis I'let out in the morning and barr’d at night.

Walt Whitman, “Song of Myself,” Leaves of Grass (1855)"

New York, with its growing and infamously ungovernable convict population,
was the first state to confront the escalating crisis of the penitential system
of punishment. In the course of the 1820s, New York lawmakers, jurists, and
keepers would lay the foundation both of a novel kind of penal institution
and a new mode of legal punishment: that of contractual penal servitude.
By a process of trial and improvisation, they would gradually weave together
four distinctive lines of force — separation and concentration; hard pro-
ductive labor; harsh corporeal chastisements; and the abridgement of the
convicted offender’s natural rights, freedoms, and common law liberties —
to produce a powerful new mode of legal punishment. After 1850, almost
every Northern (and some Southern) states would adopt this system, and it
would go on, in the 1860s, to impress its mark upon the Constitution of the
United States. Born out of the rolling series of crises that had broken over
the penitentiary system in the 1810s, contractual penal servitude was at once
a response to the sources of instability within and around the penitential
system, a refutation of certain foundational principles of early republican
penology, and the means by which the formal, republican, penalty of “con-
finement to hard labor” would be realized in practice.

In the pages to follow, I argue that, contrary to the conventional schol-
arly view that the activity of labor was of negligible significance to the
nineteenth-century “American System” of imprisonment,® forced, hard, pro-
ductive labor was of foundational importance to the penal order that the
states erected on the ruins of the old penitential mode of punishment. The
contract prison labor system, under which the state sold the labor power

! Walt Whitman, “Song of Myself,” verse 37, lines 1-7, Leaves of Grass (East Rutherford, N J.:
Penguin Classics, 1986 [1855]).
? “Introduction: The Grounds of Legal Punishment” p. 8, earlier.
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of convicts to private interests, quickly became the fiscal and disciplinary
foundation of the new system at Auburn; it subsequently proved decisive in
the decision of most Northern (and some Southern) states to replace their
old penitentiary systems, not with the “isolation” prison system that Pennsyl-
vania was refining at the Eastern Penitentiary, but with New York’s “Auburn
plan.” Although the genteel theorists and reformers associated with the lead-
ing prison reform society of the day (the Boston Prison Discipline Society
[BPDS]) initially tended to disapprove of prison labor contracting; in the
age of Jackson, it, rather than they, proved far more influential over the
everyday life, administrative structures, and official doctrines of the state
penal systems. Moreover, as state after state adopted the Auburn system,
the practice of selling the labor of convicts to private enterprise gradually
became widely and deeply entrenched in penal ideology; even the once
reluctant leadership of the BPDS came to view it as an essential part of the
new penal order. The present chapter fleshes out the making of the new
mode of punishment and explains the foundational role that the activity of
hard, productive labor came to play in it. As we shall see, the contract labor
system would help deliver the penal arm of state government from the tur-
bulence of the previous decades. But as it did so, it would quietly incubate
a fresh series of crises within and about the sphere of legal punishment.

* ko ok ok %

In the late 1810s, lawmakers from Virginia and Maryland to Massachusetts
and Vermont earnestly debated banishment and penal colonization as pos-
sible alternatives to the penitential mode of punishment. However, they
eventually rejected these on the grounds that such schemes were impracti-
cal and potentially injurious of interstate relations and that state government
lacked the necessary capacity to effectively administer them. Instead, begin-
ning in 1818, New York legislators prescribed a series of reforms that, while
retaining the general principle of detention and sequestration upon which
the penitential system had been based, also eliminated the penitentiary’s
avowedly moral objectives (that is, to compel convicts to repent their sins)
in favor of more technical, administrative sets of objectives: Most important
among these were the enforcement of order within the penitentiaries, mak-
ing the penitentiaries financially self-sufficient, and ensuring, in the words
of De Witt Clinton, that the “dangerous spirit” of the prisoners would be
“crushed.”

Beginning in 1819, the legislature embarked on an intensive three-year
period of penal reform. Lawmakers proceeded on many fronts at once. In
1819, the legislature repealed early republican laws that banned the use
of stocks, flogging, and irons in the penitentiary, and directed that the
principal keeper could whip male convicts or throw them into the stocks
or irons, provided that the penitentiary inspectors were present (the law

3 De Witt Clinton, Speech of Governor Clinton to the Legislature of the State of New York on the Sixth
Day of January, 1819 (New York: Register Office, 1819), 15.
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prohibited the whipping of female convicts).4 Meanwhile, largely in an effort
to break prisoners’ capacity for rebellion, the legislature mandated the clas-
sification and separation of particularly rebellious and “hardened” prisoners
from the rest of the prison population.> Seeking to relieve the congestion
of the penitentiaries (which, as we have seen, many observers considered to
be an important cause of both intramural and civil disorder), the legislature
provided in 1820 that a suitable location for a new state prison be found in
Westchester county. That law also included provisions aimed at reining in
the spiraling costs of maintaining the penitentiaries: The inspectors were
instructed to find a site in or near a marble quarry in which the prisoners
might be profitably put to work; in a similar vein, the law provided that
the Auburn prison be leased out to private manufacturing interests.® The
1819 flogging law was extended in 1821, when the legislature granted every
keeper and turnkey (notjust the principal keeper) the authority to mete out
a summary whipping of any convict.? Finally, in 1821, representatives at the
state constitutional convention laid the groundwork for banishing felonious
convicts from the body politic (while, at the same time, eliminating the prop-
erty requirement for white men): The constitution now gave permission to
the legislature to exclude “from the right of suffrage persons. .. convicted
of infamous crimes.”®

These legislative reforms sparked a series of radical innovations within
the penitentiaries themselves. As W. David Lewis has noted, although the
construction of Auburn’s famous cellhouse was not explicitly mandated by
law, its origins nonetheless lay “at least in part” in the 1819 classification and
segregation law that mandated the separation of “dangerous” convicts from
the rest of the prison population.? Following the passage of that law, the
agent at Auburn (a former British military officer, by the name of William
Brittin), set his prisoners to work building a cellhouse in which he could
securely separate “hardened” prisoners from other prisoners, as provided
by the 1819 law.’® Built out of stone, the new cellhouse consisted of an

4 W. David Lewis, From Newgate to Dannemora: The Rise of the Penitentiary in New York, 1796—
1848 (Ithaca, NY: Cornell University Press, 1965), 63; Laws of the State of New York, 42nd
Session (1819), 87. In Lewis, From Newgate to Dannemora, g5

5 Lewis, Irom Newgate to Dannemora, 67.

6 Glen A. Gildemeister, “Prison Labor and Convict Competition with Free Workers in Industri-
alizing America, 1840-1890” (Ph.D. diss., Northern Illinois Press, 19777/New York: Garland,
1987), 10.

7 Journal of the Assembly of the State of New York, 44th Session (1820-1821), 9o4, in Lewis, From
Newgate to Dannemora, 93,

8 “New York State Constitution, 1821,” in Alexander Keyssar, The Right to Vote: The Contested
History of Democracy in the United States (New York: Basic, 2000), Appendix, Table A7 (no
page number).

9 Lewis, From Newgate to Dannemora, 67.

10 Lewis, Irom Newgate to Dannemora, 66—70. Lewis notes that there is no evidence that Brittin,
or any of the other agents, keepers, and inspectors responsible for developing Auburn’s
cell-based mode of punishment in the 1820s, drew on European models or sought out the
advice of European penologists. Brittin, Cray, Lynds, and Hopkins were critical of penal
theorizing and championed what they took to be a practical, “common-sense” approach to
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inner building containing five tiers of some six hundred cells (each cell
measuring seven feetlong, three and one-half feet wide, and seven feet high)
placed back to back, and an outer “shell” building that was, itself, contained
within the high walls of the prison compound. A “prison within a prison,” as
Lewis has aptly described it, this new architectural form promised to solve
many problems at once: In theory, the thick walls separating the cells would
frustrate prisoner communication, hold the convicts securely, and substitute
the inanimate, incorruptible heft of stone and iron for the all too human,
and demonstrably corruptible, keepers and guards.'*

When the cellhouse was completed in 1821 (following a setback caused
by an arson attack by some of the convicts), the authorities undertook two
widely publicized experiments in cellular incarceration: The first consisted
of the perpetual isolation of each of the penitentiary’s eighty-odd oldest
and most “hardened” convicts in a cell for the duration of his sentence.
In a reversal of the early republican insistence on putting convicts to pen-
itential “hard labor,” these prisoners were to be neither given nor allowed
any work whatsoever, and were also to be prevented from sleeping, lying
down, or doing anything besides sitting or standing in their cells during
the day: The prisoner would be forced to be idle.'* The rationale for this
treatment was that the cell’s fusion of enforced idleness and isolation would
conduce the prisoner to the hard, spiritual labor of reflection, repentance,
and reform. As one theorist of this perpetual isolation method would later
explain: “There is no punishment which affects the mind so powerfully, as
solitary confinement; none so much dreaded even by the most hardened.
The offender is compelled to think”; isolation and enforced inactivity would
overcome the efforts of the “guilty mind.. . . to escape from reflection,” bring
prisoners “to a proper sense of their guilt,” and, by so doing, lead the pris-
oner “to seek relief, where alone it can be found, in the consolations of
religion.”!'3

The second experiment undertaken at Auburn, upon completion of
the cellhouse, consisted of cellular incarceration of the remainder of the
convicts by night and their impressment into silent, congregate labor in
the penitentiary’s workshops by day. Consistent with the 1819 classification
law, these convicts were to be divided into two classes, according to their
“dangerousness”; the least dangerous class was to be put to congregate labor
on a daily basis, while the agent would determine how much time members
of the intermediary class would have out of the cells. Drawing directly on
a proposal developed by the Governor of New York, De Witt Clinton, in
1818, the congregate labor experiment aimed not only to put a halt to pris-
oner communication (and hence, it was hoped, prison conspiracies), but

legal punishment, in which the principal aim was to render prison populations governable,
and the principal means was physical coercion.

! Lewis, From Newgate to Dannemora, 67. 2 Lewis, From Newgate to Dannemora, 68.

'3 “Report of the Commissioners to Superintend the Erection of the Eastern Penitentiary,
Philadelphia, on the Penal Code (1828),” 3 (reprinted in The Register of Pennsylvania [1828—
1831] 1:17 [Apr. 26, 1828], 260).
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also to relieve the state treasury of the spiraling costs both of maintaining
the penitentiary and suppressing rebellions. With convicts put to hard, silent
labor by day and secured in cellular isolation by night, Clinton had reasoned,
“punishment would be appalling, . . . cleanliness, order and regularity would
predominate, . . . no conspiracies could be formed, no riots or insurrections
would occur, and no military guard would be required.”*4

By its own lights, and certainly by any measure of common humanity, the
perpetual isolation experiment was an abject failure: Within one year, many
of the men in continuous solitary confinement had fallen desperately ill
(often, with consumption) or lost their sanity; several died and at least three
inflicted serious injuries upon themselves in apparent attempts at suicide.
Few exhibited signs of the spiritual transformation thatisolation in the cells
was supposed to have induced.'> The prisoners’ condition was so dismal
and public outrage so palpable, that in 1823, the newly elected Governor,
Robert Yates, pardoned almost all the survivors.'® The second experiment,
conversely, was widely adjudicated as having “worked”: the convicts who were
isolated by night and put to congregate labor by day neither became as ill as
their unlucky counterparts in the perpetual isolation wing, nor behaved as
willfully as before the beginning of the experiment.'” Moreover, those who
labored under lease in the tool manufacturing business also demonstrated
that, unlike either its penitential predecessor or the perpetual isolation
plan, the new system could, potentially, significantly defray the operating
expenses of the prison. Persuaded that this “congregate” experiment had
been a great success, New York prison authorities now set about putting
the entire prison system on what would come to be known, around the
United States and in Europe, as the “Auburn plan” or “congregate system”
of imprisonment. Beginning in 1825, the state pursued the construction of
a second such prison (this time in one of the marble quarries the prison
commissioners had located in Westchester county), and strengthened the
legislation that directed prison agents to put the prisoners to productive
labor. The new statute called upon prison agents, both at Auburn and in
the future prison in Westchester, “to cause all the expense. .. of any kind,
to be supported wholly, or as nearly as shall be practicable, by the labor
of the prisoners.” Shortly thereafter, Auburn’s agent (Elam Lynds) and the
state prison inspectors began looking for private contractors interested in
paying the state for the labor of the prisoners and setting up shop in the
state prison.'®

4 De Witt Clinton, Speech of Governor Clinton (1819), 15. Clinton reiterated the theme of saving
the militia from costly prison duty in 1820. Niles’ Weekly Register, 19:12 (Nov. 18, 1820), 182.

'5 Lewis, From Newgate to Dannemora, 69. Similar isolation experiments undertaken around the
same time in Maine, New Jersey, and Virginia, on a smaller scale, met with much the same
outcome. See, Anon., “The Penal Code,” The Register of Pennsylvania, 1:17 (Apr. 26, 1828),
260.

16 1 ewis, From Newgate to Dannemora, 69. 7T Lewis, From Newgate to Dannemora, 81-87,.

'8 Journal of the Assembly of the State of New York , 48th session (1825), Appendix C, go.
Quoted in W. David Lewis, From Newgate to Dannemora, 99.
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Contrary to the commonplace view thatlabor was an insignificant element
of the “Auburn system” of imprisonment,'9 this activity and the revenues it
generated quite rapidly became indispensable to the financial and disci-
plinary order of Auburn prison and the dozens of other prisons that would
eventually adopt the plan. As early as the mid-18gos, it had also accrued
critical ideological importance, even among many of the well-heeled prison
reformers who had initially objected to the practice (on the grounds that
contractors’ “private interests” were not necessarily the same as those of the
state and that the presence of private persons in the prison punctured the
line of authority between state agents and state prisoners). The efforts of
Elam Lynds and the prison inspectors to comply with the law requiring the
prison to be self-supporting, in 1825, set in motion the creation and refine-
ment of an elaborate contract prison labor system which, in its turn, would
become the foundation of a distinctive new mode of legal punishment: that
of contractual penal servitude.

America’s nineteenth-century system of legal punishment (of period
1830-1890) cannot be fully understood apart from the history of the ori-
gins and development of the contract prison labor system. The tremendous
impact that the practice of prison labor was to have on American penal prac-
tice was glimpsed as early as 1825. When Lynds and the prison inspectors set
about recruiting local manufacturers to set up shop in Auburn prison, they
immediately encountered a formidable obstacle: Local manufacturers were
reluctant to take on convict laborers. As the agent noted, manufacturers
feared that convicts would destroy their materials and tools (this was not
surprising, given that just a few years earlier Auburn convicts had wrecked
tools and materials, rioted and struck in the workshops, and allegedly set
the prison alight), and that the public would not buy goods made by convict
labor.*® It quickly became clear that if the Auburn system was to work at all,
the authorities would have to make the prison safe and profitable for the
contractors. That primarily meant subjecting the convicts to rigorous disci-
pline and selling prison labor at low rates.*! Although getting contractors
into the prison was not the sole motivation for innovating new disciplinary
techniques (as we have seen, simply securing the prison so as to avoid having
to call out the militia every year was also a key concern), in all likelihood
it added considerably to the inspectors’ sense of urgency that a new and
effective disciplinary regime be established at Auburn.

The inspectors requested that Auburn’s principal keeper initiate a thor-
ough overhaul of prison discipline. Over the following year, the keeper and
his successor innovated an entirely new array of tactics by which they might
subjugate their unruly charges. The guiding principle informing these new
tactics was the suppression of any and all communication, verbal and oth-
erwise, between and among convicts: By vigorously and swiftly punishing

'9 Supra, p. 8. 2 Lewis, Irom Newgate to Dannemora, 180.
#! Lewis notes the lower rates, but does not draw a link between the development of industrial
discipline and recruitment of contractors. W. David Lewis, From Newgate to Dannemora, 180.
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efforts at communication, and thereby isolating each prisoner from his fel-
lows, the keepers would destroy the ability of convicts to collude or take
collective action. Here, military models of discipline proved a useful arse-
nal. Like many of the new generation of keepers that came to the fore in
the 1820s and 18g0s, both the men who undertook this work at Auburn
(John D. Cray and his successor, Lynds) had served as officers in the War of
1812;%* the tactics they subsequently developed in service of this large coun-
tercommunicative strategy owed much to military models of governance.
Cray was very probably responsible for inventing the ubiquitous lockstep
march for prisoners (whereby prisoners marched in cramped, single file,
each prisoner placing his hand on the shoulder of the man in front, and
his head turned toward the keeper), and for imposing a strict, military-style
timetable on prison life; Lynds continued and refined that system, both at
Auburn, and later, at Sing Sing.*3

When he assumed the principal keepership at Auburn in 1825, Captain
Lynds (as he was known) instructed the keepers that any and all instances of
convict communication were to be instantly punished. He strictly prohibited
talking, grimacing, signaling by hand, singing, and even attempting to make
eye contact with anyone other than the guards. Communicative acts such
as these were to be rewarded with a swift application of the lash (which had
been legalized in 1819).%* Lynds also forced the convicts to wear identical
striped suits; to submit to having their hair cropped; and to march between
cellhouse and workshop in Cray’s lockstep, all under threat of summary
lashing.?> In an apparent effort to destroy the power relations of the old
penitentiary (in which, as we have seen, prisoners had exercised quite some

22 It was alleged in 1852 that Cray had been a petty officer in — and deserter from — the
British army during the War of 1812. Documents of the the Assembly of the State of New York, 75th
Session (1852), I:20, 77, cited in W. David Lewis, From Newgate to Dannemora, 8 4. Both Lynds
and William Brittin (Auburn’s first agent and keeper) had served at the rank of captain in
the U.S. military. Gildemeister, “Prison Labor,” g; Mark Colvin, Penitentiaries, Reformatories,
and Chain Gangs: Social Theory and the History of Punishment in Nineteenth-Century America
(New York: St. Martin’s Press, 1997), 82. Here it is important to underscore the distinction
between, on one hand, the keepers (such as Lynds) who innovated the disciplinary tech-
niques that would become the hallmark of the “Auburn plan” and the legislators and penal
reformers who later justified and championed the “plan” (most of whom were associated
with the Boston Prison Discipline Society, which was established chiefly for the purpose of
promoting the Auburn system). Auburn’s distinctive disciplinary techniques were impro-
vised on the spot and via an adaptation of its practitioners’ military experience; they were
not spun from the imaginations of well-meaning reformers. Chief among the Auburn sys-
tem’s boosters were New York State legislators George Tibbits and Stephen Allen (both
merchants) and legislator Samuel M. Hopkins (a Connecticut-born farmer and lawyer);
Auburn’s agent, Gerhsom Powers (who wrote two well-known pamphlets on the Auburn
system); and the Reverend Louis Dwight of the Boston Prison Discipline Society.

23 Lewis, From Newgate to Dannemora, 93,.

?4 For a detailed discussion of the disciplinary system of Cray and Lynds, see Lewis, From

Newgate to Dannemora, 81, 85, 87-93,.
5 Lewis, From Newgate to Dannemora, g2—93. See Beaumont and Tocqueville for Lynds’s sus-
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tained defense of his practice of flogging prisoners. “Conversation With Mr. Elam Lynds,”
Gustave de Beaumont and Alexis de Tocqueville, On the Penitentiary System in the United States
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leverage), he did away with the paralegal prison “courts” that had implicitly
recognized prisoners as the bearers of certain customary rights, who, as
such, were entitled to certain procedures of justice,?® and abolished the
informal system of privileges and incentives that had evolved under the old
system, including the custom of doling out tobacco to the prisoners. So,
too, did Lynds crack down on the insubordinate keepers, whose well-known
fraternization with convicts and generally relaxed approach to the formal
duties of their office had frustrated penitentiary reformers since the 17qos.
As Lynds would explain to Alexis de Tocqueville and Gustave de Beaumont
at Sing Sing in 18g1: In order to subjugate the convicts, he needed to “watch
incessantly the keepers,” and not just the prisoners.*7

As Lynds, a shrewd tactician of power, was also keenly aware, the task of
instilling discipline at Auburn presented something of a paradox: Although,
in an effort to make the prison safe for contractors, his superiors had ordered
a new disciplinary regime, the contractors and their foremen were private
citizens who, as such, were not directly subject to Lynds’ authority. As a “for-
eign” presence in the prison, Lynds worried, contractors could easily subvert,
whether knowingly or otherwise, the very regime that was designed to sup-
port them. For this reason, Lynds was highly critical of the very contract
labor system his disciplinary system helped establish; likewise other penal
disciplinarians such as Gershom Powers and General Moses Pilsbury of Con-
necticut, as well as the genteel reformers of the BPDS, were initially strongly
opposed to selling the labor power of prisoners. Despite Lynds’ antagonism
to the contract system, however, it quite quickly took root at Auburn. As
Lynds strove to turn unruly laboring men into “silent and insulated working
machines” (in his words), manufacturers began to show interest in setting
up shop in the prison. A handful of private manufacturers brought machin-
ery and materials into the prison, paid a fixed, daily rate for the labor of
prisoners (or, sometimes, a piece rate), and began production.?® Before
long, Auburn was a humming factory producing thousands of tools, rifles,
shoes, clothing, combs, furniture, and barrels.?9

By 1830, and in a few short years, the foundations of the Auburn system
had been laid: Convicts were isolated in cells by night; put to congregate
labor for a private contractor by day; subject to a strict disciplinary regime
that drew on military models and older forms of corporal punishments;
and, in the juridical sphere, stripped of their political rights. The more seri-
ous forms of prison disorder declined precipitously in the years after 1825:
Most conspicuously, both the incidence of full-scale riot and the rate of
escape fell. Although convicts and their supporters initially challenged the
legality of the new practice of summary whippings at Auburn in 1825 and

and Its Application in France, trans. Frances Lieber (Carbondale: Southern Illinois University
Press, 1964), 161-65.

26 Lewis, From Newgate to Dannemora, 123,

27 Elam Lynds, in “Conversation With Mr. Elam Lynds,” in Beaumont and Tocqueville, On the
Penitentiary System, 161-675.

28 1 ewis, From Newgate to Dannemora, 179. 29 Lewis, From Newgate to Dannemora, 180.
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1826, they were defeated when a local judge ruled that summary whipping,
despite the existence of a statute to the contrary, was the “common law right”
of the master.3° After 1825, and for some years to come, Auburn’s prison-
ers launched nothing as ambitious or as well-orchestrated as their previous
actions against whipping. Nor did they press “Blue Monday” or other cher-
ished common rights of early republican apprentices. Indeed, in a few short
years, the system seemed to have met the challenge put forward by Governor
De Witt Clinton in 1818: Prisoners’ “dangerous spirit” appeared to have been
convincingly crushed. The Reverend Louis Dwight, secretary of the BPDS
and a great champion of the Auburn system, triumphantly exclaimed: “The
whole establishment, from the gate to the sewer, is a specimen of neatness.
The unremitted (sic) industry, the entire subordination, and subdued feel-
ing of the convicts have probably no parralles (sic) among an equal num-
ber of criminals. In their solitary cells, they spend the night, with no other
book but the Bible; and at sun-rise, they proceed to military order, under
the eye of the turnkeys, in solid columns, with the lock march, to their
workshops.”3!

New York, of course, was not the only state to produce a distinctive penal
system in response to the crises of the old penitentiary. As Lynds fleshed
out the new system in the mid 1820s, lawmakers in Pennsylvania resolved
that they, too, would seek to reinvent, rather than abandon, the penitential
mode of punishment. Like New York’s lawmakers, they recognized in cellu-
lar technology an efficient and effective means by which they could break
up and subjugate a disorderly mass of convicts. However, their design and
use of the cellhouse, and some of their overarching objectives, differed in
certain key respects from the Auburn system: The task of breaking the com-
municative relations of prisoners was to be achieved principally through
the application of a modified cellular technology. Whereas Auburn prison-
ers were to be isolated at night and put to silent, congregate labor by day,
Eastern isolated the prisoner in an individual cell, every hour of the day and
every day of the week, for the duration of the sentence. Upon commitment
to prison, convicts were to be whisked away to the cells under cover of hoods,
so that they would be made thoroughly disoriented. Isolated entirely from
the “society” of fellow human beings, the prisoner would receive no visitors
for the duration of the sentence, and would eat, sleep, toil, worship, and
exercise exclusively in his cell. He would be allowed to read nothing but the
Bible. “In the solitary cell,” one reformer explained the theory, “the unhappy
victim of crime is not only saved from further contamination arising from
corrupt society, but is constrained to reflect.”3*

39 Lewis, From Newgate to Dannemora, 94—9b.

3! Louis Dwight, Boston Prison Discipline Society, First Annual Report (1826), quoted in
Middlesex Gazette, XLI:g019 (July 5, 1826), 3.

32 Report of the Commissioners to Superintend the Erection of the Eastern Penitentiary,
Philadelphia, on the Penal Code (1828), 3, reprinted in The Register of Pennsylvania, 1:17
(Apr. 26, 1828), 260.
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In effect, Eastern administrators adopted the perpetual isolation plan
that Auburn had tried and abandoned, and sought to improve upon it.33
Eastern’s cells were half again as big as Auburn’s, and each opened out
onto a small, enclosed garden, in which the prisoner could exercise and
take fresh air, in solitude. Rather than deprive convicts of labor by day,
as Auburn’s administrators had done in their 1821 isolation experiment,
or force them to labor, as the new Auburn system prescribed, every Eastern
prisoner was to be given the opportunity to do handicrafts in their cell. Labor
was not to be directly coerced; rather the tedium of perpetual isolation
would lead the prisoner both to take up labor of his or her own accord,
and to recognize its spiritual and material virtues. Whereas Auburn aimed
primarily to habituate the prisoner to “honestindustry” and orderly conduct,
Eastern, in a reworking of Benjamin Rush’s original penitential concept,
aimed to conduce the prisoner to perform, for himself, a “surgery” on his
soul. Rather than an abandonment of the penitential principle, Eastern
represented an effort to refine and strengthen it. Not coincidentally, the
Reverend Dwight and other vociferous critics of Eastern’s “isolation” or
“separate” system of incarceration marked this fact by pointedly referring
to their beloved Auburn as the leading example of the “state prison system”
and to Eastern as a “penitentiary system.”34

By the early 18g0s, the “separate” or “Eastern system” was as well-
established, and well-publicized, as the Auburn system. Penal reformers were
waging what David J. Rothman describes as an often bitterly fought “pam-
phlet war” over the virtues and vices of the respective systems.3> The stakes
were high: Many of the older states, and also a number of European govern-
ments, were poised to build replacements for their discredited and riotous
penitentiaries; lawmakers in the newer American states were also keenly fol-
lowing developments in the hope of learning from the example — and mis-
takes — of the older states. As news of the rival systems reached Europe, many
governments dispatched investigators to report on the respective systems’
efficacy and their suitability for adoption in Europe. Alexis de Tocqueville,
Gustave de Beaumont, and a slew of other European social investigators
almost invariably came down on the side of the Eastern isolation model.
(One famous exception to the rule was Charles Dickens, who liked neither.
In an oft-quoted line from his famously curmudgeonly travelogue, American
Notes, Dickens adjudged Eastern to inflict mental tortures of a “depth of

33 Eastern was not, however, a perfect “panopticon”: Its observation tower did not afford an
unimpeded view into all cells at once. For a detailed discussion of the circumstance of
Eastern’s genesis, see Michael Meranze, Laboratories of Virtue: Punishment, Revolution, and
Authority in Philadelphia, 1760—1835 (Chapel Hill: The University of North Carolina Press,
1996), 247-64.

34 Boston Prison Discipline Society, Annual Reports, 1826—40.

35 David J. Rothman, Discovery of the Asylum: Social Order and Disorder in the New Republic (Boston
and Toronto: Little, Brown and Co, 1971), 82-88, 97,102; Beaumont and Tocqueville, On the
Penitentiary System, 54—60; 82—3; Meranze, Laboratories of Virtue, 293-528; Negley K. Teeters
and John Shearer, The Prison at Philadelphia: Cherry Hill (New York: Columbia University
Press for Temple University Publications, 1957), especially 55-76.
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terrible endurance . . . immeasurably worse than any torture of the body”; in
aless well-known passage, he lamented that Auburn’s congregate factory sys-
tem appeared to entirely disconnect the experience of imprisonment from
its punitive objective) .36 In contrast to the Auburn system, Tocqueville and
Beaumont wrote approvingly, Eastern’s “perfect isolation secures the pris-
oners from all fatal contamination.”37 Perhaps persuaded by reports such
as these, and possessing considerable fiscal and administrative capacity, a
number of European states began to construct prisons along Pennslyvanian
principles.

In the United States, where state governments generally lacked the
administrative and fiscal wherewithal, and the political mandate, to build
and operate the Pennsylvanian penal system, it was the Auburn system that
became the standard form of incarceration after 1825: Between 1825 and
1850, state prisons of the Auburn type were built in Maine, Maryland, New
Hampshire, Vermont, Massachusetts, Connecticut, New York, the District
of Columbia, Virginia, Tennessee, Louisiana, Missouri, Illinois, and Ohio.
(Rhode Island and New Jersey initially built Pennsylvania-style prisons, but
soon abandoned or deeply modified the Pennslyvania system; Maine also
briefly experimented with a solitary system. Georgia and Kentucky fused
contract penal labor with the noncellular prison design of Walnut Street) 38
Of critical importance in lawmakers’ deliberations on the merits of either
system was the fact that Auburn’s congregate prison was cheaper to build
and to administrate, and that at a time in which handicraft was giving way
to industrial forms of production, its congregate labor system was much
better adapted to the task of getting convicts to pay for as much of the
cost of their incarceration as possible.39 On one estimate, the cost of build-
ing a Pennslyvania-style cellblock was eight times that of an Auburn block
($1,200 to $150 per cell); on another, the disparity was even greater: $1624 to

36 Dickens, American Notes, [1842], 146, 148.

37 Beaumont and Tocqueville, On the Penitentiary System, 775. See also Rothman, Discovery of the
Asylum, 97.

38 Rhode Island abandoned the Pennsylvania system in 1843, and New Jersey made extensive
modifications of it within five years of its adoption, due to the high incidence of insanity
among the perpetually isolated prisoners. See Francis C. Gray, Prison Discipline in America
(Boston: Little and Brown, 1847). A prison modeled on the Auburn system was also estab-
lished in Canada. W. David Lewis, From Newgate to Dannemora, 110; Adam Jay Hirsch, The
Rise of the Penitentiary (New Haven: Yale University Press, 1992), 137; Colvin, Penitentiaries,
Reformatories, and Chain Gangs, 9F.

39 Beaumont and Tocqueville noted that the system was more profitable, and therefore more
appealing to American lawmakers, 677. Likewise, Francis Gray, in his widely read 1847 study
of the Pennsylvania and Auburn systems, presented considerable evidence of the latter’s
relative inexpensiveness. Over the previous nineteen years, he argued, Pennsylvania’s East-
ern penitentiary cost the state treasury an average of $20,000 a year; in the same period
of time, the Massachusetts state prison at Charlestown, which was run on the Auburn plan,
generated a surplus (over operating costs) of about $500 a year. In the late 1840s, Ohio’s
prison (also run on the Auburn plan) was generating in excess of $10,000 a year in income
after operating costs. Gray, Prison Discipline in America.
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$80).1° The straightforward reasoning of the Michigan penitentiary com-
missioners, who recommended their state follow the Auburn model, was
typical: “The expense of building a Prison on this [Auburn] plan will be
much less than it would be, were the Philadelphia system adopted. After the
Prison is completed, the earnings of the convicts will be at least equal to the
expenses of the Prison.”#' Some states went so far as to see in the Auburn
plan a means of shifting the cost, not only of holding prisoners on a day-to-
day basis, but also of constructing the prison in the first place. In Maryland,
for example, the prison inspectors borrowed $50,000 from the state treasury
for the purpose of building an Auburn-style prison, complete with congre-
gate workshops: Once the workshops were operational, they were pleased
to report, the prison would gradually repay the loan [“by installments, with
interest”] through the earnings of its laboring convicts.4*

In almost all the new state prisons, the convicts went to work for private
manufacturers under one or other variant of the contract system of the sort
in operation at Auburn. Indeed, in the 1830s, a sentence to “confinement at
hard labor” increasingly became an experience of forced, productive labor
for private contractors and lessees. Once convicts dispatched from Auburn
had finished building a new state prison at Sing Sing, for example, they went
to work in many of the same kinds of contract industries found at Auburn, as
well as in a state-operated quarry, which furnished cut marble and stone for
the construction of Manhattan’s Grace Church, the United States Subtrea-
sury, New York University, the state capitol, and multiple Westchester county
homes. (Indeed, the private boarding house in which Alexis de Tocqueville
and Gustave de Beaumont briefly stayed during their investigation of the
American penal system was built of Sing Sing marble).43 Sing Sing’s agent,

4° Beaumont and Tocqueville, On the Penitentiary System, 103—04; North American Review ( July
1839), 30, cited in Wallace Shugg, A Monument to Good Intentions: The Story of the Maryland
Penitentiary (Baltimore: Maryland Historical Society, 2000), 22. Shugg notes that Auburn’s
congregate labor system also made it a desirable system. He concludes, “Mainly for economic
reasons, Maryland . . . adopted the Auburn system.”

4! Boston Prison Discipline Society, Thirteenth Annual Report (1838), 63; See also, John
R. Adan, Boston Prison Discipline Society, Twelfth Annual Report (18g7), 86-87. Many
Southern legislators and justices found the Auburn system appealing on the same grounds.
Justices of the Alabama Supreme Court, for example, recommended in 1840 that their state
adopt the Auburn system because it was less expensive to construct; the convicts’ earnings
would meet expenditures; its mode of discipline was “better suited” (than the Pennsylvania
system) to the “nature of man”; and it had not been shown to be less effective (than the
Pennsylvania system) as a method of reformation. Quoted in the Boston Prison Discipline
Society, Fifteenth Annual Report (1840), 44.

4% The prison had already built one wing using this method: In 1828 it had borrowed 30,000
with which to pay for the construction of a new wing; by 1848, convicts’ earnings had repaid
half the principal. Boston Prison Discipline Society, 1838, 58.

43 Tocqueville and Beaumont stayed in a boarding house made of convict-hewn limestone,
at 24 State St., in Ossining. In the Footsteps of Tocqueville: Traveling Tocqueville’s America
(Baltimore: The Johns Hopkins University Press 1998). Marble cut and hewn by Sing Sing
convicts was used in the construction of New York University’s east Washington Square
building.



Contractual Penal Servitude and Its Discontents, 1818—1865 65

Robert Wiltse, built a new complex of workshops that followed much the
same geometric design of many of the free factories that were springing up
in Massachusetts and other Northeastern states.4 By 1841, the great majority
of Sing Sing’s 821 prisoners were working for one or another of nine con-
tractors, making harnesses and saddlery, shoes, locks, carpets, and barrels.45
Similarly, shortly after Connecticut opened the state prison at Wethersfield
in 1827, prison administrators phased in the contract system. Wethersfield’s
agent, like most Northern prison agents, gradually decreased the number
of industries at the prison and increased the scale of production: By the
1860s, just three large industries operated at Wethersfield.4#® New Hamp-
shire and Vermont followed similar trajectories, as did most of the Western
states in the 1840s: Michigan, for example, putits state prisoners to work for
contractors;47 in Illinois, after 1849, private contractors ran the state prison
at Alton; after 1845, one contractor leased the entire prison for eight years
(at a cost of $5,000), putting the prisoners to work manufacturing ropes,
wagons, barrels, and other items. 45

In the South, too, a similar pattern prevailed, albeit on a much smaller
scale. Although the antebellum Southern prison population was as little as
one-tenth the size of the North’s and the penal arm of state government
was considerably weaker, many Southern states (where the overwhelming
majority of convicts were both freeborn and white)49 followed the Auburn

44 Roger Panetta, “Up the River: A History of Sing Sing in the Nineteenth Century,” (Ph.D.
diss., City University of New York, 1999), 278.
45 “State Prison Contracts,” The New York State Mechanic, A Journal of the Manual Arts, Trades,
and Manufactures (Nov. 20, 1841), 1, 7. Sing Sing prisoners also cut marble and stone for
use on New York building sites. Once the construction of Sing Sing was completed in
1831, that prison’s force of 600-odd penal laborers were put to work as stone cutters in the
prison’s sizable marble and granite quarries. Much of the Sing Sing stone was shipped south
to Manhattan, where it was used in the construction of Grace Church, the United States
Subtreasury, New York University, and a number of other prominent buildings. Some of the
stone found its way to Albany and the capitol construction site, while New York’s railroad
builders scattered tons of convict-made rubble between miles of freshly-laid railroad tracks.
46 Report of the Directors of Connecticut State Prison, 1844, 7. For a brief history of prison
labor (and its antagonists) in Connecticut, see Alba M. Edwards, “The Labor Legislation of
Connecticut,” Publications of the American Economic Association (3rd Series), 8:3 (Aug. 1907),
217—42.

7 Boston Prison Discipline Society, Thirteenth, Fourteenth, Fifteenth, and Twenty-Fifth
Annual Reports (1838, 18509, 1840, 1849).

48 Likewise, Indiana leased out all its state prisoners for a two-year period, in 1849, and Ohio

put hundreds of its state prisoners to work for just four private manufacturers. Boston Prison

Discipline Society, Twenty-Fifth Annual Report (1849); “Convict Labor in Ohio,” Mechanic’s

Advocate (Feb. 11, 1847), 85; David L. Lightner, Asylum, Prison, and Poorhouse: The Writings

of Dorothea Dix in Illinois (Carbondale and Edwardsville: Southern Illinois University Press,

1999), 6. See also Dorothea Dix, “Memorial” (address to the General Assembly of the State

of Illinois, February 1847), in Lightner, Asylum, Prison, and Poorhouse, 37-66.

A leading historian of Southern criminal justice, Edward Ayers, notes that penitentiaries

of the antebellum lower South contained almost no free black people. Four percent of

Tennessee’s prisoners and eight percent of Kentucky’s prisoners were black. In the upper

South, free black convicts made up half and one-third the prison populations of Maryland
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model, complete with its contract labor system: In the 18g0s, the Kentucky
legislature turned the state prison at Frankfort over to a keeper who was
directed to put the prisoners to hard labor, retain half the profit for himself,
and pay the other half to the state. Kentucky prisoners proceeded to cut
stone; make wagons, plows, furniture, barrels, brushes, and sleighs; weave
cloth, carpeting, and flannel; and cobble shoes. Beginning in the 1840s,
keeper-lessees ran the Missouri state prison, with the majority of the 180-
odd prisoners working in coopering, blacksmithing, and carpentry, and the
rest laboring away on local construction sites. After a brief experiment with
a state-run textile industry (which aimed to undercut Northern imports of
clothing destined for chattel slaves) the Louisiana legislature handed over
the state prison and all its laborers — gratis— to private manufacturers in 1844,
and twice again in the 1850s. The Alabama legislature leased the entire state
prison to a private manufacturer of wagons, buckets, barrels, kegs, and other
goods; Texas also leased its Huntsville prisoners to private contractors. Two
states, Mississippi and Georgia, put their prisoners to work for state-owned
enterprises, including Georgia’s railroad company (Western and Atlantic
Railroad) and Mississippi’s cotton textiles factory, under an arrangement
that would later be known as “public account.”*

In the 1840s, the vast majority of American prisons so closely resembled
the great textile manufactories for which free American industry was becom-
ing internationally renowned that upon visiting one of these prisons, Charles
Dickens found it “difficult at first to persuade myself that I was really in a
jail: a place of ignominious punishment and endurance.”>' In most states
of the union, a free man convicted of felony crime could expect to spend
several years imprisoned and at productive labor for the benefit of private
contractors or, in some instances, a state-owned business. The great major-
ity of men undergoing legal punishment found themselves sequestered in
great cellular fortresses, “let out in the morning and barr’d at night,” in the
words of Walt Whitman. (In the 1840s, Whitman ministered to prisoners at
Sing Sing and was appalled by the conditions under which they lived and

and Virginia respectively. Edward Ayers, Vengeance and Justice: Crime and Punishment in the

19th-Century American South (Oxford: Oxford University Press, 1984), 61. For a meticulous

and highly original study of criminal law’s relationship to slavery in the American South, see

Thomas Morris, Southern Slavery and the Law, 1619—1860 (Chapel Hill: University of North
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Press, 1980).

Mississippi legislators, like Louisiana’s, hoped the prison industry would lessen dependence

on Northern manufactures. Ayers, Vengeance and Justice, 66-67. See also, Jerena East Giffen

and Thomas E. Gage, “The Prison Against the Town: Jefferson City and the Penitentiary in

the 19th Century,” Missouri Historical Review 775 (July 1980), 414—432.

5! Dickens exempted the Pennsylvanian system from this judgment. He believed he had
found at Eastern penitentiary a form of punishment far more cruel and punitive than
any he had seen in England. Dickens, American Notes (New York: Modern Library, 1996),
252.
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worked).5* In the North, Pennsylvania alone continued to reject outright
both the congregate labor system and the contracting out of prisoners as
laborers. Below the Mason Dixon line, only the South Carolinians and the
Floridians failed to adopt the “Yankee invention” of imprisonment at hard
labor — preferring instead older, biblically sanctioned punishments such as
public flogging and executions.53

Wherever it was adopted, the Auburn system appeared to have ended the
crises of discipline, finance, and legitimacy that had plagued the early repub-
lican penitentiary since the 1790s. The Reverend Louis Dwight and other
members of the BPDS were largely correct when they boasted, in the 183go0s,
of Auburn’s defeat of prisoners’ capacity to act collectively or to enforce
what they took to be their common and natural rights. As one member of
the Society wrote (in connection with the Auburn plan, Massachusetts State
Prison at Charlestown, in 1840): “the Arts of Mischief known in the insti-
tution fifteen years ago,” had been “in a great degree done away with by
constant supervision, silent hard labor during the day, and solitary confine-
ment at night — the delightful results of wisdom and goodness!”54

Much as lawmakers had hoped, the Auburn system had also quickly set
the economics of imprisonment on a far firmer footing than had previously
been the case. Although it was rarely very profitable for the state, lawmak-
ers and prison inspectors continued to view the contracting out of prison
labor as a vital source of revenue. That confidence was not misplaced: In
almost every Auburn-plan prison, revenue generated by convicts working
under one variant or other of the contract prison labor system significantly
defrayed and sometimes exceeded the annual cost incurred in running the
prisons. In 1840, the earnings (for the states) of nine Auburn-plan prisons
exceeded operating costs, and the annual earnings of a tenth, fell shy of
annual expenses by a mere $179.55 Conversely, two state prisons built on
the Pennsylvania model (Eastern and the New Jersey State Prison), and the
prison in Georgia did not break even.?® Contrary to what some historians
have argued, the Auburn-plan prisons often sustained their savings over the
long-term. At Wethersfield, Connecticut, for example, over a seventeen-year
period, convict laborers helped generate $93,000 in revenue — or approx-
imately seventy-five percent of the running costs of the prison in the same
period;57 a number of other Auburn-plan prisons reported similar returns.
Although it is difficult to ascertain exactly how profitable the system was for

5% Whitman, “Song of Myself,” verse 37, from Leaves of Grass (1855).

53 J. Thorsten Sellin, Slavery and the Penal System, (New York: Elsevier, 1976), 141—2; Ayers,
Vengeance and Justice, 59—72; Orlando F. Lewis, The Development of American Prisons and Prison
Customs, 1776—1845 (New York: New York Prison Association, 1925), chapters 17 and 20;
Donald R. Walker, Penology for Profit: A History of the Texas Prison System (College Station: Texas
A & M University Press, c1988).

54 Boston Prison Discipline Society, Fifteenth Annual Report (1840), 34.

55 Boston Prison Discipline Society, Sixteenth Annual Report (1841), 53.

56 Boston Prison Discipline Society, Sixteenth Annual Report (1841), 53.

57 Report of the Directors of Connecticut State Prison, 1844, 7.



68 The Crisis of Imprisonment

contractors, anecdotal evidence suggests it was often remarkably lucrative:
Some reportedly reaped profits as high as 150% over three years. Manufac-
turers in possession of long-term (ten-and twenty-year) contracts, such as Illi-
nois’ Samuel A. Buckmaster, accumulated vast fortunes through their prison
industries.?® Gideon Haynes, the warden of the Massachusetts State Prison in
Charlestown, remarked in 1867 that “(o)ur contractors have always become
wealthy, if they have retained their contracts for any length of time.”59

So too did the contract prison labor system gradually accrue the sup-
port of many of the disciplinarian keepers and penal reformers who had
initially been so strongly opposed to it. Once the revenue from selling pris-
oners’ labor power began to routinely offset (or, in some cases, exceed) the
prison’s operating costs, reformers tempered their criticism of the system.
By 1840, most accepted the principle of the contract system, if somewhat
grudgingly, and acknowledged that the contractors were a necessary part
of the Auburn system of imprisonment. Reformers at the BPDS now rou-
tinely opened their defense of the Auburn-plan prisons with a discussion of
the greater cost savings of that system (relative to the Pennsylvania system).
Although stopping short of explicitly endorsing the contract practice, or
even fully acknowledging the degree to which Auburn-plan prisons had
come to depend upon it, members of the Society unabashedly touted the
revenues that contracting produced as positive proof of the Auburn plan’s
superiority.

The Auburn-plan prisons, then, were considerably more orderly, better
financed, and more politically secure than their penitential predecessors.
By the same token, however, these prisons were not quite as orderly as their
prolific supporters (and, subsequently, most historians) reported them to
be. Nor were they as politically stable.% Indeed, there is a growing body

58 Enoch C. Wines and Theodore W. Dwight, Report on the Prisons and Reformatories of the
United States and Canada (Albany, NY: Van Benthuysen, 1867), 259-60. Buckmaster was
also a prominent Illinois Democrat and the twenty-third speaker of the Illinois House of
Representatives (from 1863 to 1865). [llinois Blue Book, 2002-03, 475,

59 Gideon Haynes, quoted in Wines and Dwight, Report on the Prisons and Reformatories, 257-8.

Wines and Dwight noted that in general, the contractors’ profits “are very large.”

For the most part, penal historians have tended to take at face value the supposedly objective

reports of the Auburn system’s officers and supporters (including the Boston Prison Dis-

cipline Society). However, these contemporaries frequently compounded the descriptive
and prescriptive voices, and tended to overlook or underreport conflicts and difficulties
within the system. For example, Rothman writes of the prisons of the Jacksonian period:

“()ittle distance separated the ideas and the reality of the new penitentiaries; construction

and organization to a considerable degree followed reformers’ blueprints,” and maintains

that the Auburn and Eastern separation of ideas and reality was apparent only after 1850

(Rothman, Discovery of the Asylum, 94). In many of the historical accounts that are more

attentive to life in the prisons themselves, there is also an unresolved tension between the

supposedly well-ordered prison depicted in the official and promotional literature, and the
riotous or otherwise disorderly prisons that occasionally burst into print in the popular
press. Lewis, for example, carefully documents the prisoners’ ongoing subversion of prison
discipline, but nonetheless asserts that at Auburn, “the inmate became a living machine.”
Despite his own unearthing of rich evidence to the contrary, Lewis nonetheless writes that

60
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of evidence to suggest that, while a new penal order was most certainly
taking shape in the 1820s and 18g0s, and the crises of the earlier years
were abating, the Auburn system delivered neither the perfect regime of
administrative domination of which Elam Lynds boasted, nor an entirely
stable, or popularly legitimate, system of legal punishment. Within the high
walls of the state prisons, new “arts of mischief” were materializing — not
among the prisoners, but among the contractors and the keepers. Beyond
the prison walls, moreover, new and more organized forces of opposition to
the system were amassing. Indeed, in the same moment that the innovative,
new Auburn system buried one set of disorders, it conceived another.

Although the Auburn system of discipline severely circumscribed the
possibilities for collective action on the part of convicts, prisoners’ practical
ability to commune with one another was by no means destroyed. As the
punishment ledgers and inspectors’ reports suggest, almost from the very
first day on which the new system was operant, the prisoners found many
ways around the proscription of communication.®" They talked and whis-
pered under the cacophony of heavy machinery and the din of the weekly
scrubbings of cells. Within a few years, convicts were also engaging with one
another via intricate sign languages and communicating between cells by
tapping on the hollow pipes that connected them. Neither did the newssilent
rule put an end to illicit communication between keepers and convicts. As
Auburn’s concerned inspectors noted, the recessed entrances to the cells
enabled guards to converse and “collude” with prisoners. At Sing Sing, where
the cells were explicitly designed to render such instances of convict-guard
collusion impossible, the absence of recessed entrances enabled prisoners to
converse with each other between cells on a routine basis. (By all indica-
tions, a similar state of affairs prevailed in other state prisons in the 18g0s:
William Crawford, the British prison investigator, noted that convicts at Bal-
timore talked in the yard and workshops and between cells.®* Even under
the perpetual isolation model in place at Pennsylvania’s Eastern Peniten-
tiary, prisoners reportedly discovered various ways of communicating with
each other).%

Nor was the prison the perfect, hermetic fortress that Louis Dwight and
others claimed it to be: Assistant keepers, contractors, and foremen in many
state prisons kept a steady flow of liquor, cards, and tobacco coming into

the prison did, in fact, break the prisoner’s will, much as Elam Lynds boasted, and that
the prisoner became a “robot and a slave” (Lewis, From Newgate to Dannemora, 181). Only
Meranze and Goldsmith have broken decisively with previous historians’ tendency to treat
official reports and early reform rhetoric as transparent representations of the reality of
prison life and institutional order. Meranze, Laboratories of Virtue, 305—928; Larry Gold-
smith, “Penal Reform, Convict labor, and Prison Culture in Massachusetts, 1800-1880”
(Ph.D. diss., University of Pennsylvania, 1987).

51 Lewis reports 173 whippings for talking in an eleven-month period in 1845. W. David Lewis,
From Newgate to Dannemora, 150-35, 17375, 181.

62 William Crawford, “Penitentiaries in the United States,” 95, quoted in Shugg, A Monument
to Good Intentions, 25—26.

63 Meranze, Laboratories of Virtue, 305-18.
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the prison.64 In the early 1840s, ex-prisoners were known to break into the
Sing Sing yard to deliver tobacco and other contraband to the deprived
prisoners.®s New York’s forty-odd women prisoners, who were housed in
several large rooms in a separate Greek-revival building at Sing Sing after
1837, commonly flouted the rule of silence, singing bawdy songs and talk-
ing among themselves and with the many male convicts who passed by the
house on the way to the marble quarry (and who, occasionally, fixed machin-
ery inside the women’s prison). And just as male prisoners had done at
Newgate, Auburn, and Walnut St. in the 1810s and 20s, the women acted
upon occasion to protect one of their sorority from punishments they consid-
ered unfair or excessive: In 1843, for example, twelve women prisoners inter-
vened when a keeper attempted to punish an unruly workmate, throwing
furniture and striking the guards.®® In the Western regions of the country,
many of the characteristics of the early republican penitentiaries prevailed
in the face of prison authorities’ attempts to apply the new disciplinary tech-
niques. In Ohio in the 1840s, for example, a prison investigator reported
that Ohio convicts seemed to be running their Auburn-plan prison, “com-
municating at will and controlling much of the routine.” In language that
recalls the feisty, rights-conscious prisoners of the early republic, the warden
complained, “nearly all convicts were clamorous for what they claimed were
their rights.”%7 Once released from prison, convicts persisted in their efforts
to join the polity, despite the profusion of criminal disfranchisement laws.
The New York legislature considered the problem significant enough thatin
1842, it added penal sanctions to the state’s criminal disfranchisement law,
making it a misdemeanor offense for any person convicted of an infamous
crime to vote at State or local elections.%

Paradoxically, the fact that prisoners (and their associates) were able to
assert themselves against prison authorities stemmed in large part from the
very activity that was supposed to instill a respect for order in the convicts.
When Charles Dickens reflected that the Auburn-style labor system “greatly
favors those opportunities of intercourse — hurried and brief no doubt, but
opportunities still . . . by rendering it necessary for them to be employed very
near to each other, side by side, without any barrier or partition between
them, in their very nature present,”69 he struck upon the dynamic contra-
diction of that system. The very system of hard labor that the state’s keep-
ers were forcing convicts to serve, and which, in turn, was the financial
linchpin of the prison system, was fostering many of the conditions under
which convicts were able to commune with one another and evade the full
force of their keepers’ attempts at domination. Indeed, the organization of

64 Incidents are reported in Boston Prison Discipline Society, Second Annual Report (1827),
85.

65 Panetta, “Up the River,” 282.

66 W, David Lewis, From Newgate to Dannemora, 173—75.

57 Annual Report of the Ohio Penitentiary for 1852, 25. Quoted in Rothman, Discovery of the
Asylum, 100.

68 Laws N.Y. 1842, chap. 130, title 4, §23. 59 Dickens, American Notes, 252.
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prisoners into industrial production often necessitated that the supreme
rule of the prison — prisoners’ perpetual silence — be broken so that the
business of production could proceed. Foremen often needed to communi-
cate with prison laborers, and prison laborers needed to communicate with
each other.”°

At labor in the shops, prisoners discovered various tangible and intangi-
ble resources useful to the act of resistance. Workshop materials provided
makeshift writing implements and surfaces and convicts put these to use in
passing notes between cells (using the pulley method that would be made
famous in prison movies a century later).”" As well as facilitating communi-
cation, the prison labor system fostered a brisk prison commerce, in which
tobacco was the principal medium of exchange, and an incentive, among
guards, contractors, and prisoners.”? Upon finding themselves with a work-
force of laborers to whom they were prohibited from offering wages or
incentives, contractors at Auburn soon began smuggling in fruit, alcohol,
tobacco, and other contraband and covertly rewarding the more productive
laborers. In the 1840s, in New York and Massachusetts, administrators keen
on motivating penal laborers introduced a system of conduct marks (mod-
eled on the British system as it was developed in Irish prisons and Australian
penal colonies) and reading and writing privileges, effectively making a dead
letter of Lynds’s principles of separation, silence, and enforced anonymity.
In Massachusetts, keepers also systematically engaged in the well-established
practice of smuggling contraband such as tobacco, money, newspapers, and
letters into —and out of — the penitentiary.”? In the Southern penitentiaries,
convicts were even more assertive than their Northern counterparts, going
so far as to burn several state prisons to the ground.7+

The overall impact of prisoners’ various organized and spontaneous
efforts to alter the conditions of their imprisoned lives ought not to be
overstated: In the 1830s and 1840s, prisoners had much less opportunity and
far fewer resources with which to resist and subvert prison discipline than
had been the case in the penitentiaries of the 1800s and 1810s. Although
they tried on occasion, prisoners could not tear down, or even severely
weaken, the increasingly solid structures of their imprisonment. It seems
likely, in light of the decline of attempted escapes and mutinies, that convicts
grasped that, between the stone cells, the lash, and civil death statutes, the
power relations of the prison were overwhelming tipped in favor of its keep-
ers. Yet, if prisoners increasingly recognized themselves as persons bearing
few, if any, rights that the state was bound to observe, and if they under-
stood that, by themselves, they were incapable of overthrowing or struc-
turally altering the system of which they were captives, they also developed
an incipient sense of themselves as useful, valuable, and even indispensable

7° W. David Lewis, From Newgate to Dannemora, 178-200.

7' Lewis, From Newgate to Dannemora, 139—41.

72 W. David Lewis, From Newgate to Dannemora, 139—41; Panetta, “Up the River,” 282-84.
73 Boston Prison Discipline Society, Thirteenth Annual report (1838), 34-35.

74 Ayers, Vengeance and Justice, 60.
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to the very contractors who sought to exploit their energies (and also, in
some degree, to the higher level administrators who sought fiscal stability
for the prisons). In an irony familiar to scholars of slavery, a relationship
of dependency evolved between master and servant. The contractor and,
to some extent, the keepers, became in some irreducible degree depen-
dent upon the convict whose labor and cooperation they sought to harness.
Over time, as we shall see, the very system of discipline that engendered this
dependency would, in turn, be transformed by it.

On the outside, too, the Auburn-plan prison was subjected to consider-
able pressure. The source of this pressure was the nascent workingmen’s
movement, whose members and leaders saw in the new prison labor system
an imminent threat not only to their own employment as artisans but, on a
larger scale, to the moral order of the republic. As prisoners were put to work
in a systematic way in the late 1820s and early 1830s, and prisons became
the great mechanized manufactories of which Charles Dickens wrote, free
journeymen, such as those on New York’s Committee of Mechanics, argued
that putting prisoners to productive labor would bring “corruption and
immorality...and...utter ruin” to free mechanics and the republic alike.7>
Over the next two decades, free mechanics in New York and elsewhere stren-
uously petitioned and lobbied, and occasionally struck tools, for an end to
the practice of putting convicts to skilled, productive labor.

Their opposition to the system stemmed, in part, from the deleterious
impact that the use of convict labor in the trades could have on free mechan-
icsin the same trade. Ata time in which manyjourneymen were experiencing
the fracturing of the (ideally) mutual bonds of the artisanal apprenticeship
system and a crushing pressure to become waged laborers, the intrusion of
involuntary, bonded penal laborers into the sphere of production came as
one more blow to their livelihoods and their dignity as craftsmen. In their
petitions to state legislatures, mechanics repeatedly pointed out that the
cost to the manufacturer of using prison labor was lower than the cost of the
materials and tools that a manufacturer ordinarily supplied his free jour-
neymen, and that, as a result, many free employers had failed or withdrawn
from the business and “thousands” of journeymen had been driven out of
the trade for which they had apprenticed.’® As New York City stonecutters
protested in the pages of the Workingman’s Advocate: “By such competition
[with convict labor] ... many workmen will soon be thrown out of employ-
ment or compelled to work for low wages, and unless they can by other
means obtain a livelihood, be reduced to a state of want and misery.”77 By
making relatively large groups of prisoners available to manufacturers at a

75 Mechanics meeting, 1 Feb 1854, New York State Assembly Documents, #288 (1835), 36—37,
quoted in Panetta, “Up the River,” 265.

76 See for example, “Proceedings of the Meeting of Mechanics of Buffalo, Jan. 13, 1834,” in
Literary Inquirer (Jan. 15, 1834), 2.

77 Workingman’s Advocate (Jan. 30, 1830), quoted in Philip S. Foner, History of the Labor Movement
in the United States: From Colonial Times to the Founding of the American Federation of Labor (New
York: International Publishers, 1982 [1947]), 125.
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relatively low cost, they argued, the contract prison labor system made it
impossible for the free manufacturer to compete and, consequently, work-
shops closed. That such a system fused the capital of the state with what the
Buffalo mechanics described as the “depreciated energies” of convicts and
opposed these to the “honest and industrious mechanics,” made the injury
even more egregious.”

Although free mechanics placed considerable emphasis upon what they
took to be the direct and deleterious economic impact of convict labor on
their livelihoods, this was not their only, or even most pressing, concern.
The journeymen’s opposition to productive convict labor issued not only
from an understanding of what they took to be their own economic self-
interest, but from a much deeper, heartfelt, moral sense of what a just and
fair republic was — and of what it was not. Journeymen and apprentices, who
were undergoing tremendous pressure in a number of crafts as production
industrialized and many masters moved from the traditional apprenticeship
system to waged labor, argued that, against all principles of justice, the pre-
vailing convict labor system threatened to put honorable, free mechanics on
the same moral level as that of a class of unfree, dishonored, disfranchised
men (who were forced to live on “six cents a day,” as The Man’s editor put it).
As many journeymen saw it, allowing mechanical labor to be undertaken
in the prisons threatened to associate productive labor with the dishonor-
able, disfranchised, unfree convict — to “brand” work itself as punishment,
as one mechanic put it” — in the public eye. In so branding work, convict
labor demeaned and devalued the “honest” journeyman and apprentice.
By putting convicts to work in the trades, they argued, the state fostered an
association, in the minds of the public, between the otherwise honorable
trade of the workingman, and the dishonored and “depreciated” convict.
That association would be cemented when, upon release, prisoners entered
the trades they had served in prison. As the mechanics of Buffalo protested
in a citywide meeting in 1834, under the prevailing system, “we must be
subjected to the moral taint of having added to our number the annual
graduates of these state seminaries, who as a punishment have been qualified
to compete with us, and whose crimes are thus opposed to our honest and
laborious apprenticeships” (emphasis in original).80

As these various objections suggest, many workingmen critics of the pre-
vailing system of convict labor determined that state government was taking

78 “Proceedings of the Mechanics’ Meeting, Buffalo, New York, January 13, 1834, Literary
Inquirer (Jan 15, 1834), 2.
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Inquirer (Jan. 15, 1834), 2. The Silver Platters conceived of the problem of associative deval-
uation in a related vein: Upon release, newly skilled convicts would work side-by-side with
young apprentices, thereby corrupting the young men, and with them, the dignity and good
name of the trade. Panetta, “Up the River,” 280. In a similar vein, the mechanics of Elmira
denounced productive penal labor on the grounds that, contrary to all morality, the state
“rewarded” felons by equipping them with labor skills. Panetta, “Up the River,” 265,
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awrong-headed approach, not merely to matters of crime and punishment,
but to the administration of justice and political economy more generally.
Indeed, the new prison system quickly became a lightning rod for some of
the most profound political-economic and moral questions of the day. In
the 18g0s, the convict labor system was one, particularly dramatic, emblem
of a new political economic order that workingmen feared was materializ-
ing around them. As one critic wrote in The Man, poverty and ignorance
arose because of the “monopolization” by government and well-to-do pri-
vate citizens of large tracts of land that might otherwise be broken up into
small farms for workingmen; poorer freemen who were unable (due to the
unavailability of affordable parcels of land) to find means of subsistence
and were reduced to committing crime in order to subsist. On this view,
freemen of little means were being injured on three fronts: the state and pri-
vate land “monopolists” who blocked freemen’s access to land, closed down
their chances at independence or even made them vulnerable to starvation;
when some of those men turned to theft to survive they were arrested, tried,
and sentenced to “confinement to hard labor”;®! and the state, by absorbing
those men into the prison labor system, in turn, displaced freemen who had
been lucky enough to find employment or an apprenticeship — or otherwise
avoid having to expropriate the property of others.

In a related vein, The Man and many workingmen’s advocates repeatedly
argued in the 18g0s that the system of putting convicts to labor in the same
fields as free mechanics effectively made the latter bear most of the costs of
imprisonment, while exempting large property holders from contributing
substantial financial support to the system. Mechanics repeatedly asserted
that the use of convicts in the trades placed almost the entire burden of
financial support for the system on the shoulders of free tradesmen; as
one mechanic argued, under a system in which convicts performed skilled
labor for private manufacturers at a fraction of the cost of retaining a free
mechanic, “the poor are the supporters of the prison convicts, and not the
rich.”®2 Many protested that such an arrangement was a betrayal of the most
fundamental principles of the American revolution: “Is this the republic
that declared to the world that all men are equal and had (sic) certain
unalienable rights, such as life, liberty, and the pursuit of happiness?” J.
Haskell implored New York legislators: “I look in vain, sir, for the fruit of
that declaration in the State Prison monopoly.”®3

As well as undergoing the strains of industrialization in the 18g0s, the
journeymen protested convict labor against a backdrop in which chattel
slavery had, on the one hand, come to define the very opposite of American
freedom, and, on the other hand, revived and expanded in the American
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South. In the 18g0s, small producers, for whom freedom turned on an arti-
sanal conception of economic independence, explicitly conceived of the
emergence of waged labor, and the dependence of the wage earner upon
the employer, in terms of slavery. As Eric Foner has persuasively argued,
Southern chattel slavery “was an immediate reality, not a distant symbol”
in small producers’ attempts to make sense of and oppose an insurgent
free market capitalism.®4 The system of servitude that was taking shape in
the prisons of the North, although clearly of a different order and magni-
tude than chattel slavery, nonetheless shared many of its hallmarks. Indeed,
the rightsless prisoner, whom whip-wielding keepers drove to mechanical
work for private manufacturers, embodied exactly the condition to which
journeymen and some master craftsmen believed the modern wage relation
would eventually reduce them: That is, to the condition of industrial slave,
subject to a vicious servitude, in which the dependence, rightslessness, and
allegedly debased morality of the chattel slave would be fused with the pro-
ductive labor of the skilled journeyman. Ifleft unchecked, J. Haskell warned,
the new prison labor system one day “shall have amalgamated the convict
with the citizen,” and abolished the rights of citizenship altogether.®> Not
only was the prison labor system an unrepublican institution, then, it was
plainly anti-democratic, as well.

The embattled mechanics floated a number of ideas for the construction
of a democratic, republican penal system. Notably, they did not call for the
outright abolition of imprisonment; rather, they advocated for government
policies that partly obviated much of the need for prisons by relieving the
social conditions that they believed gave rise to crimes such as larceny; they
also argued that prisons should be put on a broader, more equitable fund-
ing basis, such that all sections of the community would share the expenses
of maintaining the prison system equally. The editor of The Man wrote,
“The most proper way to get rid of the evil of convict labor in competition
with that of honest mechanics would be to remove the causes which pro-
duce convicts; to prevent poverty and ignorance”(italics in original).®® The
state and federal governments should adopt the “just and practicable mea-
sure of allowing every necessitous individual to cultivate (without charge) a
portion of the uncultivated land, under such restrictions as would prevent
any further monopoly of it.” Until that time, the editor concluded (and
other workingmen’s leaders concurred), convicts should be put to publicly
useful work such as hewing stone for the construction of a substitute for
the decrepit wooden wharves of New York City; in the same spirit, other
mechanics suggested that any proceeds from prison labor be invested in
the establishment of a decent public education system.®7 In addition, some
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mechanics argued, the entire citizenry, and not just two sections of it (prison
laborers and free mechanics), should be made to bear the costs of running
a prison-based system of legal punishment.®® J. Haskell argued forcefully
before the New York State Select Committee on State Prisons, in 1835, “[if]
(i)t is a self-evident fact, . . . that when men commit crimes sufficient to for-
feit their liberty, they should be imprisoned to protect the lives and property
of every citizen of the state. Then, sir, by the rule of justice and equal rights,
it necessarily follows that every citizen and all property ought to contribute to
their support” (emphasis added) B9

Persuaded that the new prison system presented a grave threat, in 1830,
free mechanics embarked on a series of strikes, petitions, and organizing
efforts aimed at halting the practice of putting convicts to work in the
trades.9° The stonecutters of New York City led the way, with a strike against
the Sing Sing-cut granite and marble that had begun to flood the New York
construction industry. When their strike failed to halt the practice, the stone-
cutters descended onto a building site in which Sing Sing granite was in use
and attempted to force the masons to lay down their tools. The following
year, the use of convict-cut marble (this time, in the construction of New York
University) prompted free marble cutters, journeymen, and marble manu-
facturers to petition against the use of Sing Sing marble on the grounds that
the arrangement gave the state a monopoly, which, by definition, they held
to be unfair.9' Shortly afterwards, a crowd of 150 men attacked the office
of a contractor known to use convict-made goods. The mayor of the city
responded by calling out the twenty-seventh regiment, whose soldiers soon
restored order in the area.

The stone masons failed in their immediate objectives. But their strike —
and the calling out of the militia to put it down — captured the attention
of mechanics throughout the city and very likely helped galvanize them to
organize. In the wake of this campaign, New York’s mechanics (who, in the
previous decade, had just been enfranchised, thanks to the elimination of
the property qualification) turned their attention to the political sphere:
New York’s Committee of Mechanics petitioned the state legislature against
the “evils” of using convicts in competition with mechanical labor, prompt-
ing the Committee of Manufacturing to call for the disbanding of the new
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system of prison labor. As the mechanics intensified their campaign against
the use of prison labor in their trades, in 1833 and 1834, the newly formed
General Trades Union also took up the issue in the political sphere,9* as did
anumber of small artisans’ associations around the state. The coopers peti-
tioned the state legislature that the Sing Sing “labor saving machine” gave
the state an unfair economic advantage over free workmen. The New York
Legislature was subsequently besieged by petitions and letters demanding
an end to the prison industrial system: The significance of this statewide
mobilization is indicated by the fact that the Legislature received more peti-
tions against convict labor in 1849-94 than it had received any other kind
of petition at any point in its history.93

As a result of the actions of 1833-34, legislators took limited action,
chiefly by seeking to put the letting of convict contracts on a competitive
bidding basis. But, as the pages of the workingmen’s papers attest, the 1834
reforms failed to meet the mechanics’ basic objection, that “the labor of
the convicts [be] placed in competition with their own in any manner”
(italics in original).94 Indeed, in New York, the state Prison Commissioners
insisted that it was only in some trades that free workingmen were injured
by competition from convict labor and, even then, only to “some extent”;
moreover, the commissioners insisted, the workingmen’s objection that the
use of convicts in the mechanical arts degraded them in the public’s eye
was “unfounded and illusory.”5 Incredulous, the editor of The Man wrote,
in early 1834, “Is it possible that our [legislative] Representatives can be
so ignorant as to believe that freemen will submit to have the produce of
their labor placed side by side, in the market, with that of men, who, having
forfeited their liberty, are compelled to live on six cents a day?” (italics in
original).9

Enraged but undeterred, New York’s mechanics resumed their organiz-
ing efforts in 1834. Haskell warned state legislators that, if they failed to
act, a “rolling column” of New York’s 125,000 mechanics would “crush their
oppressors at the ballot box.” Candidates for gubernatorial office began to
take notice: A number loudly pledged themselves opposed to any system
that, in the words of one candidate, W. H. Seward, “substitutes the labor of
felons, the outcasts of society, for the industry of honest and enterprising cit-
izens.”97 Meanwhile, state lawmakers scrambled to appease the mechanics.
Following extensive public hearings on the matter, the New York legislature
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provided in 1835 that all contracts be open to public bidding and advertised
in advance and that only those mechanical trades that supplied goods of the
sort that were not produced in the state could be taught in the prison. The
law also directed that only convicts with proof of prior training in a trade
could be put to work in prison trades, and that where new trades were to
be taught, only foreign teachers could be employed to teach them. In an
effort to avert the introduction of heavy machinery into the prisons (which
took time and money to move and set up), the law also directed that con-
tracts would normally be no more than six months in duration and could
be extended only with the permission of the state’s prison inspectors.9®
This legislation registered the objections of the mechanics. However, it
offered them little practical relief. Some immediately condemned the law
as deceptive and feeble: As one critic pointed out, the statute expressly
provided that nothing should prevent the teaching of mechanical business
in the state prisons, wherever such instruction was necessary to the state’s
obligation to comply with the terms of any existing contracts.9 Given that
many prison labor contracts still had several years to run, relief from the
evils of convict labor would be deferred for some time: “It is all a farce,”
he informed the readers of Workingmen’s Advocate, “a mere manoeuver to
deceive the oppressed mechanic.” New York’s prison agents and the labor
contractors found other ways around the new law, too: Some bribed local
judges to falsify the credentials of prison laborers as pre-trained;'°® others
shrewdly defeated the spirit, if not the letter, of the law by discovering ways
of retaining the same contractors for long periods of time. Despite the law’s
provision that new contracts could not award convict labor for periods of
longer than six months, several of the manufacturers working convicts at
Sing Sing in 1845 managed to renew their contracts for periods of between
three and five years; five of these contractors were still using Sing Sing labor
in 1840.'" Indeed, in 1841, when the Superintendent of Prisons was asked
why it was that the contract system and its “evils” had changed very little,
if at all, since 1835, he testified that he had never received any direction
to implement the law.'** Referring to the reforms as nothing more than
a “legislative farce,” the New York State Mechanic charged that the hard-won
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prison legislation had never been implemented and that, furthermore, the
legislators had never intended it would.

By this time, mechanics in other parts of the country were joining the
New York workingmen’s struggle against the prevailing convict labor sys-
tem. Boston’s mechanics demanded the outright abolition of Massachusetts’
Auburn-plan system of convict labor in 1845'°® and Ohio’s deluged their
state legislature with petitions for relief from competition from convictlabor
in the saddlery, carpeting, tailoring, and carpentry trades.'® Similar action
took place in Connecticut in 1842'°5 and following protests by free labor
and artisans in Kentucky in the early 1840s.'°° Also in the South, Baltimore’s
weavers and other mechanics petitioned the Maryland House of Delegates in
1836 and 1837, demanding an end to the “injurious competition” from the
state prison industries,'°7 while workers in the towns and cities of Tennessee,
Georgia, and Alabama protested against the practice of putting penal labor
to work in competition with free tradesmen.'*®

These efforts prompted a number of state legislatures to conduct inves-
tigations into prison industries; many subsequently attempted, in a more
sustained way, to restrict the contract system.'®® In 1842, New York legisla-
tors forbade the prisons from putting convicts to work in any trade other
“than that which the convict had learned and practiced previous to his con-
viction,” and authorized the attorney general to annul contracts that he
considered breached the law of 18g5.''° This time, state officials actively
sought to enforce the law: The attorney general found ten contracts to be
null and void and, at Sing Sing, the agent brought in contractors who put
prisoners to work producing goods that would compete only with foreign
manufactures (such as cutlery, rugs, and, for a short time, silk)."'" Prisoners
were also put to unskilled labor, such as railroad building and fur-cutting,
of the sort that was unlikely to provoke the ire of skilled, organized work-
ingmen. The prison inspectors resolved to open a third state prison and
dedicate its entire penal labor force to iron smelting (an industry in which
few organized workers in New York were engaged).''* After a decisive show
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of support from New York City workers, the workingmen’s societies, and
politicians from both the Whig and the Democratic parties, the legislature
directed that an iron-smelting prison be built near large deposits of the
metal located near Dannemora, in New York’s far-flung Adirondack Moun-
tains. In celebration of this development, mechanics from around the state,
and their legislative allies, staged a great procession in the streets of New
York in the summer of 1844."'3 Work on the new prison began in 1845: The
prison would be named Clinton in honor of the governor who, a genera-
tion earlier, had been instrumental in setting the Auburn penitentiary on
the path to becoming an industrial state prison.

With the enactment and enforcement of restrictions on trades in the
prisons and the construction of Clinton, the long-standing struggle between
free workingmen and the state prisons abated. An uneasy truce prevailed
through most of the 1850s. One of the standard bearers in the New York
mechanics’ movement against the use of convict labor in the trades con-
ceded in 1847, “(t)his cancerous evilis notso greatas it used to be. Much that
was wrong has been reformed away.” By the same token, he warned, prison
wardens and agents still occasionally published advertisements for multi-year
contracts for the labor of “Convict Coopers” and other prison tradesmen:
Such notices constituted “proof of the existence and operation of the most
unwise, wicked and accursed monopoly that any government ever suffered
itself to stand responsible for.”*'4 The manufacturers who retained prison
labor and the prison agents who were required by law to put their convicts
to profitable labor of some sort or other tested the boundaries of the law;
in 1850, for example, the agent of Sing Sing signed a convict labor contract
with a local saw manufacturer, even though saws were not imported to the
state but crafted locally, and prisons were thereby prohibited from putting
convict labor to sawmaking. A lone journeyman saw maker, by the name of
Smith, unsuccessfully went to court to obtain a perpetual injunction against
the signing of that or any prison labor contract for the manufacture of saws:
Judge John W. Edmonds (who happened to be a former inspector at Sing
Sing, a leading prison ameliorationist, and founder of the New York Prison
Association [hereafter, NYPA]), ruled Smith had not shown how his business,
or anyone else’s, would be injured by convict saw makers and, consequently,
denied the request for an injunction.''5

Whereas many mechanics had shown some empathy for convicts in the
early 18g30s, many hardened their attitudes toward convicts in the years after
1834. Some critics of prison labor still took care not to denigrate the moral
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character of convicts, preferring to make strictly political and economic
arguments against the use of convict labor in the trades. But many more
began to engage rhetoric thatstrongly implied thata deep and unbridgeable
moral divide separated free workingmen from imprisoned men. J. Haskell’s
rhetoric prefigured and exemplified this apparent hardening of sentiment:
“(A)re not the most abandoned villains, thieves, and robbers sent to the
state prisons, and when they are discharged, are they not thrown, with all
their infamy and vices upon their heads, into the ranks of mechanics? Yes,
sir, all the dregs and sediment of society of every occupation in the state,
after passing and taking a degree at state prison, are made by your laws
the associates of the mechanics.”"'® Particularly once the genteel reformers
of the BPDS began insisting on the reformative virtues of putting convicts
to productive labor and, at the same time, set about ameliorating prison
conditions, many mechanics called for the outright abandonment of the
Auburn system in favor of a strict system of deterrence. By 1842, the editors
of The New York State Mechanic openly disparaged those “short-sighted philan-
thropists who would convert our prisons into seminaries of reformation.”
Punishment ought simply to deter criminals and to do so by inflicting “a
terror” upon convicts, they opined; contrary to the positions espoused by
the two leading prison reform societies (the BPDS and NYPA), Pennsylva-
nia’s isolation system of punishment was “one of the wisest that has yet been
framed,” and New York ought to adopt it."'7 The deep-seated solidarity that
many laboring republicans had demonstrably felt with their imprisoned fel-
lows in the 1810s and 1820s (and even as late as the mid-18g0s) had all
but disintegrated. In the first volume of Democracy in America, published in
1835, Alexis de Tocqueville had observed: “In Europe a criminal is a luckless
man fighting to save his head from the authorities; in a sense the popula-
tion are mere spectators of the struggle. In America he is an enemy of the
human race and every human being is against him.”'*® While, in 1835, this
was something of an overstatement (at least in regard to America), by 1845
Tocqueville’s words were proving prophetic.

By 1850, almost all Northern and most Southern states had carved out
a distinctive new system of involuntary servitude. The new servitude was
enforced, physically, in the great cellular prisons and congregate workshops
that sprang up around the union after 1820. It was reinforced, fiscally, by
the forced labor of its captives, and legally and symbolically, by penal codes
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and civil death and disability statutes. By the standards of early republican
penal practice, this ensemble of penal practices was relatively stable. It was
not, however, immune to subversion or even the occasional crisis: Inside
the prison, for the reasons noted earlier, the very prison labor system upon
which the Auburn plan depended ensured that neither Lyndsian fantasies
of perfect penal discipline, nor polite reformers’ aspirations for the reform
of convicts’ souls, were realized in practice. Outside the prison, concerted
campaigns by skilled mechanics episodically embroiled the prisons in politi-
cal conflict and resulted in the legislative restriction of the labor contracting
practices upon which the prison system depended. Indeed, the antebellum
prison was caught in a vice — one that had the potential to rupture the
penal arm of the state: When the prison’s contract labor system was running
more or less smoothly, with most able-bodied convicts at productive labor
for a private manufacturer and the state reaping a decent revenue from the
sale of convict labor, mechanics and workingmen invariably campaigned
against the convict labor system; when the contract system was subsequently
restricted, as it was in many states after 1844, both the finances and good
discipline of the prison fell into disrepair.

In New York, where restrictive legislation directed that convicts were to
labor only in industries in which free labor was not employed, the legitimate
industries were often precisely those that had little chance of succeeding in
the marketplace. There were good reasons why the silk-raising industry had
not prospered for any sustained period of time in New York, for example
(including the bountiful supply of cheap foreign silk flowing into the state
through the ports). Iron smelting, in which few free laborers were involved,
also proved a losing proposition. After the first burst of enthusiasm over
the new Clinton prison, by 1852, the prison’s iron industry went into severe
failure. The inspectors began transferring the idled convicts out of Clinton,
and back to Sing Sing or Auburn. Subsequent overcrowding at the two older
prisons, and the inability of prison contractors to absorb fully the swollen
labor force, had the effect of locking the transferees out of the illicit prison
economy of incentives and privileges and thereby ripened the conditions
for a fresh round of prisoner rebellions. In 1855, for the first time since
the 1820s, male prisoners staged an extremely noisy demonstration over
prison conditions (this time, at Sing Sing); two years later, Sing Sing pris-
oners staged a mass break out. Prisoners tried on numerous occasions to
escape (mostly to no avail), and at Auburn, sixty prisoners armed them-
selves with tools and pikes from the workshops, dispatched a delegation to
the administration, and successfully negotiated the release of one of their
workmates from the punishment cells.''9 W. David Lewis notes that a num-
ber of assassination attempts against the warden also occurred in the 1850s
and that prisoners staged an uprising in the hame (that is, harness) shop in
1859.'° Meanwhile, at the struggling iron-smelting prison, seven prisoners
staged a breakout in 1867, killing a guard in the process. As went convict
labor industries, so went the good order of the prison.

19 Panetta, “Up the River,” 283. 129 Lewis, From Newgate to Dannemora, 277375
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On the eve of the Civil War, the penal system was once again teetering on
the edge of a full-scale disciplinary crisis of the kind that had destroyed the
early penitentiaries. Outside the prisons, too, the uneasy détente between
prison administrators and organized labor was threatening to fracture. In
New York, the uneasy truce of the 1850s was broken when an iron-molding
contractor by the name of I. G. Johnson locked Local 11 of the Union of Iron
Molders out of his Spuyten Duyvil factory and moved his operation in toto
to Sing Sing prison. That a Sing Sing laborer cost forty cents a day, against
a free iron molder’s $g daily wage, no doubt attracted the industrialist; but
equally attractive to Johnson was the possibility that he could use convict
labor to break the union — which is what he proceeded to do, in 1862—
65.'*' In the months that followed the Johnson action, the iron molders
urgently petitioned the legislature for relief.'*®* Johnson’s actions, which
were reported in the general and workingmen’s press, cemented organized
labor’s view of contract prison labor as both the embodiment of an industrial
slavery to which free workingmen might be reduced, and the tool by which
employers might achieve that: The leading workingmen’s paper of the time
noted in 1864 that “the ‘lesson’ of prison labor was the ‘mercy we might
expect should we fail to guard our rights with those potent weapons, co-
operation and combination.””**3 Confrontation appeared imminent.

No confrontation was forthcoming — at least, not immediately. While
American prisons had seemed to be hurtling headlong toward a full-scale
crisis, the Southern states had seceded from the Union and the country had
erupted in civil war. Mobilization for war averted the mounting disciplinary
and political crises of the prisons. It also committed the prisons ever more
deeply to contract prison labor. After an initial collapse of prison indus-
tries,'*4 prison authorities — on both sides of the Mason Dixon line — put

21 Panetta, “Up the River,” 289. 122 Thid.

123 Fincher’s Trades Review (8 Oct., 1864); Brian Greenberg, “Free and Unfree Labor: The Strug-
gle Against Prison Contract Labor in Albany, New York, 1830-85,” Business and Economic
History, 1980.

24 At first, many labor contractors’ businesses failed. Some lost the markets for their prison-
made goods: Many Northern prison contractors who, before the war, had sold most of their
boots, shoes, tents, harnesses, and other wares to Southern customers (including slave-
holding planters), soon found it impossible to continue their operations. Production in
other prisons, where convicts labored under the public-account system, also ground to a
halt. At the Massachusetts State Prison, for example, warden Gideon Haynes lost a valu-
able contract with a New Orleans wholesaler for hammered stone. Also, after the Union
imposed the military draft, in 1863, the states’ incarceration rates declined precipitously,
with some prisons losing up to fifty percent of their fittest laborers. Judges were known to
offer convicted offenders the choice of serving the Union or serving time. As one sheriff
lamented in 1865, when asked why incarceration rates had declined so precipitously, during
the war, “the penalty of crime . ..was to enlist in the army, and get a large bounty” (Wines
and Dwight, Report on the Prisons and Reformatories, 312). It is unclear how widespread this
practice was. Notably, incarceration rates for women increased somewhat, particularly in
institutions in which women convicted of minor institutions were confined. For example, in
1854, women made up twenty percent of the prisoners of the various Massachusetts houses
of correction; in 1864, they accounted for almost fifty percent. (Wines and Dwight, Report
on the Prisons and Reformatories, 313, 319); Gildemeister, “Prison Labor,” 63—64.
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convicts to work for the war effort, manufacturing war materials and sol-
diers’ kits, raising crops and tending stock, and building fortifications.
Some prison administrations signed lucrative contracts with the federal gov-
ernment and put prisoners to work manufacturing various war-time sup-
plies. (At Massachusetts State Prison, for example, warden Gideon Haynes
replaced a large Louisana contract for hammered stone with a federal gov-
ernment contract for Union army field kits).'*5 Just as the Civil War proved
a massive force for industrialization more generally in the North, war mobi-
lization had the long-term effect of committing prisons — and prisoners —
ever more deeply to productive labor and profit-seeking enterprise. The
tendency, already evident before the war, to concentrate large numbers of
prisoners in just a handful of industries accelerated. As economies of scale
emerged in prison workshops, prisons became attractive sources of labor
for contractors whose operations were highly industrialized and required
mostly unskilled labor.2°

By the end of the Civil War, almost all Northern and Western state pris-
ons were once again contracting or leasing out the labor of the majority of
their prisoners to private interests, and prison contractors were commonly
enjoying annual profit margins of upwards of twice their costs.'*” Those few
state prisons that had briefly experimented with the “public-account” system,
under which the state owned and controlled prison labor and sold the prod-
uct of their labor either on the open market or to government, soon con-
verted to the contract system or introduced it alongside public-account.'
In the summer of 1865, as Congress drafted the Thirteenth Amendment
to the United States Constitution, Enoch O. Wines and Theodore Dwight
(son of the BPDS’s Louis Dwight) conducted a systematic study of the var-
ious prison systems of the United States and Canada. Traveling through
some eighteen states, including four in the South, Wines and Dwight uncov-
ered a vast patchwork of prisons, jails, and reformatories whose prisoners
toiled away at hard productive labor, typically for a private contractor. To a
degree only glimpsed before the war, contractors and the imperatives of their

125 Many of the Northern prison contractors who, before the war, had sold most of their
boots, shoes, tents, harnesses, and other wares to Southern customers (including large
slave-holding planters), soon found itimpossible to continue their operations. Gildemeister,
“Prison Labor,” 63—4.

126 Gildemeister, “Prison Labor,” 63—4-.

127 For a detailed discussion of the profitabiity (for contractors) of the contract prison labor
system in the 1860s, see Wines and Dwight, Report on the Prisons and Reformatories, 258-62.

128 In 1865, the New York state prison at Clinton and the state prisons of Maine and Wisconsin
were all working prisoners on a public-account basis; Wines and Dwight also note public-
account was in “partial use” in New Hampshire. The Illinois state prison at Joliet experi-
mented with the system in 1867—71. However, by 1880, Clinton’s entire productive labor
force, almost seventy-five percent (1,271) of Illinois’, twenty-five percent (78) of Maine’s,
and more than thirty percent (231) of Wisconsin’s productive labor force were working for
contractors. Wines and Dwight, Report on the Prisons and Reformatories, 253; National Prison
Association, Transactions, 1874, 291; Carroll Wright, op cit., 1880, §9; Gildemeister, “Prison
Labor,” g9—4o0.
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profit-seeking activities appeared to be exerting considerable influence over
the means and ends of prison administration: “(O)ne thing is harped upon,
ad nauseum,” Wines and Dwight wrote of the prison keepers they encoun-
tered in the course of their investigation, “ — money, money, money. ... The
directors of a bank or a railroad could hardly be more anxious for large div-
idends than these gentlemen are for good round incomes from the labor
of their prisoners.”'*9 ““The main object...has [been] to make nails, and
not men,”” one disillusioned prison chaplain lamented in an interview with
the investigators (emphasis in the original).'3° No longer a mere means by
which the state sought to finance and organize a new, prison-based mode
of punishment, the contract system had elevated pecuniary objectives over
all others. The contractor was “a power which coaxes, bribes, or threatens,
according to the exigency of the case, in pursuit of its selfish ends,” Wines
and Dwight wrote; indeed, they concluded, he was “‘a power behind the
throne greater than the throne.’””'3

kook ok ok ok

Such were the roots and development of the practical system of penal servi-
tude that the framers of the Thirteenth Amendment implicitly exempted
from the otherwise universal prohibition upon slavery, involuntary servi-
tude, and the badges of slavery. Much more than an incidental feature of
the state prison system, the performance of forced productive labor for
private interests was both an integral, constitutive practice of that system
and the source of tremendous profits for the contractor. By 1850, almost
all Northern, and some Southern, states had built Auburn-style prisons and
put their convicts to hard labor under one or other of the contract arrange-
ments. Like the state of New York, they had also legislated severe civil dis-
abilities (and, in some instances “civil death”) for their convicts; almost all
had made permanent disfranchisement the automatic consequence of con-
viction for crime. Such laws gave both legal expression and force of law to
the imprisoned convict’s practical status (forced laborer, involuntarily sepa-
rated from the community) and implicitly authorized the practice of selling
the prisoners’ labor power to private interests. They completed the relatively
novel complex of practices found in the new state prison systems and made
of them a distinctive, penalspecies of involuntary servitude. As the framers of
the Thirteenth and Fourteenth amendments were apparently well aware, an
unqualified, truly universal, proscription of slavery and involuntary servitude would
hawve effectively rendered most Northern penal systems illegal. Hence, the framers
explicitly exempted penal varieties of involuntary servitude from the scope
of the Thirteenth Amendment. Reaching back to an early republican law —
the Northwest Ordinance — they drew directly on thatlaw’s exemption clause

29 Wines and Dwight, Report on the Prisons and Reformatories, 289.

3¢ Chaplain Canfield to Wines, 1866, reported in Wines, National Prison Association, Trans-
actions, 1874, 295.

131 Wines and Dwight, Report on the Prisons and Reformatories, 261, 262.
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to frame the Thirteenth Amendment. By 1865, the particular strains of servi-
tude that the Continental Congress had written into the Ordinance (i.e, the
convictservant varieties under which an offender either worked off his or
her court-ordered fine or had been a “transport” sold into servitude by the
merchant carrier) had long since passed away; but a new and industrial vari-
ety of penal servitude had taken their place. Likewise, when they came to
frame the Fourteenth Amendment, legislators were careful not to interfere
with another constitutive characteristic of the prevailing systems of penal
involuntary servitude: state laws that stripped prisoners of voting and var-
ious civil rights. Much as the Thirteenth implicitly affirmed the existing
practices of criminal imprisonment, the Fourteenth implicitly legitimated
the states’ disfranchisement of ordinary convicts. Although the courts still
had to interpret and apply the legal meaning of the Amendments, their sym-
bolic content and their reference to prevailing penal practices needed no
clarification: Despite its troubled origins and episodic crises, America’s dis-
tinctive system of penal servitude had been implicitly recognized, affirmed,
and legitimated by the highest law in the land.



Commerce Upon the Throne: The Business of
Imprisonment in Gilded Age America

Business Chances

A manufacturer, who has a very favorable contract for prison labor, only a short
distance from the city, fine workshops warmed by steam and fitted with engine and
machinery, is desirous of getting some staple article to manufacture, or would sub-let
part of the labor.

Classified advertisement, New York Times, 1870."

In the 1870s, large-scale industrial interests set up shop in the American
penal system. As Reconstruction was defeated in state after state in the
South, and the great burst of post-bellum social reform in the North fell
victim to economic depression and fiscal retrenchment, state and county
governments consolidated their prison labor contracts, and conveyed the
labor power of entire prison populations to just one or a few enterprises.
In the course of the Gilded Age, the administration, discipline, routines,
rituals, objectives, and human subjects of legal punishment became sub-
ject, in both direct and indirect ways, to the imperatives of profitmaking.
Those imperatives were given freest — and bloodiest — reign in the infamous
convict lease camps of the “redeemed” American South. Taking full pos-
session of their prison laborers, the great majority of whom were former
slaves or the sons and daughters of slaves, large-scale private enterprise put
prisoners to the dangerous, hard labor of draining malarial swamps, min-
ing and heaving coal, tapping trees for turpentine, and laying mile upon
mile of railroad track. By any measure, these convicts lived, toiled, and died
under much harsher conditions than did their counterparts to the North
and West. Driven longer and harder, and generally subjected to more and
crueler forms of violence and deprivation, leased Southern convicts died at
up to eight times the rate of convicts in other parts of the country. “(I)n
no part of the modern world,” an appalled W. E. B. DuBois would write of
the convict lease system in 1945, “has there been so open and conscious a
traffic in crime for deliberate social degradation and private profit” as in
the “New” American South.?

! New York Times, classified advertisements, Dec. 22, 1870, 6.
* W. E. B. DuBois, Black Reconstruction in America, 1860—1880 (New York: Free Press, 1998
[1935]), 698.
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Although prison conditions in the rest of the country rarely approached
the levels of brutality and degradation inflicted upon convict laborers
in the Southern lease camps, in the Gilded Age, most prison systems outside
the South nevertheless operated according to much the same organizing
principle; that is, the principle that prisoners should be put to productive
labor for large-scale, highly organized, profitseeking enterprises. For the
duration of the Gilded Age, consolidated and profitable contract prison
labor systems, under which private business enterprise paid the state for
the privilege of putting most or all the state’s prisoners to work, flourished
in the Northeast, the Midwest, and the Far West. In almost every state, the
routines and structures of prison life became subject to the imperatives of
large-scale profit-making. As Zebulon R. Brockway, the reform warden of
the Elmira Reformatory for Boys, putitin 188, “(r)egard for revenue is the
prop of the southern and southwestern lease system, supposed to be bad,
and of the prison contract system generally in vogue throughout the coun-
try.”3 Even in the handful of prisons around the country where convicts
were not hired out to private enterprise, the imperative of profit-making
ruled supreme: Under the “public account” system of prison labor, legis-
lators and prison administrators reinvented penitentiaries along business
lines, setting up state-administered prison factories, putting convicts to the
same kind of hard, profit-making labor to which privately contracted con-
victs were pressed, and selling convict-made goods on the open market, at
the highest price the market could bear.

The full extent of the American system of putting convicts to profit-
making labor was systematically documented in 1887, with the publication of
the first federal report on the country’s prison labor practices. This exhaus-
tive 604-page study (which was commissioned by Congress and conducted
by the first U. S. Commissioner of Labor, Carroll Wright)4 revealed that,
on any one day, upwards of 45,000 prisoners — fully seventy percent of the

3 Zebulon R. Brockway, “Debate on Convict Labor” (from the Proceedings of the General
Meeting of the American Social Science Association, 1883), Journal of Social Science 18 (May
1884),316.

Report of the Secretary of the Interior, Vol. 5, U.S. Commissioner of Labor, Convict Labor
in the United States (Washington: Government Printing Office, 1887). This study (under-
taken by Carroll D. Wright) was the most systematic of all prison labor studies undertaken
in the Gilded Age. However, it is probable that it understates the full extent of prison
industries and revenues, and underestimates the numbers of prisoners put to productive
labor. Although Wright’s study indicates that the prison system, on any day, held approx-
imately 65,000 prisoner, in 1885/86, according to the U.S. Census Bureau, the reported
total prison, reformatory, and jail population for the United States was 69,288 in 1880 and

S

95,480 in 18go. This suggests that Wright may have significantly undercounted the num-
ber of prisoners present in American prisons, jails, and reformatories in 1885,/86, and, by
extension, the number of prisoners put to productive labor. Moreover, several states did
not submit full reports on their industries to Wright. (It is also the case that the census
takers for 1880 undercounted the prison population, as no data were available for pris-
ons in ten states and territories [mostly Southern], including Georgia, one of the largest
Southern states). Margaret Werner Cahalan, Historical Corrections Statistics in the United States,
1850—-1984 (Washington: U.S. Government Printing Office, 1986), 29, 192.
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nation’s total population of incarcerated men, women, and youths — were
being put to hard, productive labor in the service of profit-making enter-
prises of one sort or another. Notably, while one in five of these convict
laborers toiled within the Southern lease system, most of the rest labored in
the great prison factories and convict work camps of the Northeast, the Mid-
west, and the Far West. Contrary to what most historians have assumed, the
labor to which convicts outside the South were putin these years was not sim-
ply make-work in character, as was the oakum-picking, ditch-digging, and
treadmilling of the system of “penal servitude” that flourished in Britain
in the 1870s and 1880s;5 nor were the prison goods of states such as

5 James Q. Whitman is correct that the British government introduced the disciplinary sys-
tem known as “penal servitude” into (domestic) British prisons in the 1850s and 1860s
(Whitman, Harsh Justice: Criminal Justice and the Widening Divide Between America and FEurope
[New York: Oxford University Press, 2003], 177-8). However, he overstates its congruence
with the American penal system of the same period: Unlike the American system, British
penal servitude was generally not profit-oriented, and the hard labor to which British pris-
oners were put was largely nonproductive (in the economic sense). Hard labor in the
domestic British system was first and foremost a means of punishment; as punishing as
the experience of hard labor could be in American prisons, it was primarily an economic
activity (and, after 1876, a large-scale economic activity) aimed at generating profit. The
British practice that does resonate more closely with the American experience (but which
Whitman does not discuss) was that of putting colonial subjects, convicted of crime or
rebellion, to hard productive labor. Outside the British Isles, the Empire directly and indi-
rectly operated profit-oriented or otherwise productive prison labor systems in a number
of its overseas possessions, including those in South and Southeast Asia, Africa, and New
Zealand. The exploitative nature of this labor approached, and upon occasions, surpassed
that found in the United States in the 1870s and 1880s. Maori prisoners from the Taranaki
region of New Zealand, for example, were put to the hard, dangerous, and forced labor
of road building in the South Island, at considerable loss of life, limb, and mana, in the
1880s (Jane Reeves, “Maori Prisoners in Dunedin, 1869-1872 and 1879-1881: Exiled for a
Cause,” [BA (Hons) thesis in history, University of Otago, 1989]). On British penal policy
in Africa, see David Killingray, “Punishment to fit the crime? Penal Policy and Practice in
British Colonial Africa,” and Odile Goerg, “Colonial Urbanism and Prisons in Africa: Reflec-
tions on Conakry and Freetown, 1903-1960,” in Florence Bernault and Janet L. Roitman,
A History of Prisons and Confinement in Africa (Portsmouth, NH: Heinemann, 2003). On the
British Empire’s South and Southeast Asian convict labor systems, see Satadru Sen, Disci-
plining Punishment: Colonialism and Convict Society in the Andaman Islands (Oxford, 2000) and
Anand A. Yang, “Indian Convict Workers in Southeast Asia in the Late Eighteenth and Early
Nineteenth Centuries,” Journal of World History 24:2 (2008), 179—208. On domestic British
prisons of the nineteenth century, see Sean McConville, History of English Prison Adminis-
tration (London: Routledge, 1981), and David Garland, Punishment and Welfare: A History of
Penal Strategies (London: Ashgate, 1987). Likewise, productive prison labor in mainland
France was never as extensive, profitable, or as consolidated as it was in the United States;
it was also frequently carried out by the state itself (under a public-account system). See
Patricia O’Brien, The Promise of Punishment: Prisons in Nineteenth-Century France (Princeton,
NJ: Princeton University Press, 1982). The existence of a strong and well-organized labor
movement in France may well account for the difference. As one contemporary critic of
the American system of contract prison labor put it in the 1880s, any effort in Europe to
impose an American-style system of large-scale contracting was likely to cause a “revolu-
tion.” The industrial workers’ movement was much stronger in Europe than in the United
States, and the workers had consistently and successfully mobilized against the expansion of
prison labor contracting (Proceedings of the National Conference of Charities and Correction, 1884,
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New York, Illinois, and Ohio lacking in market value. Unlike the well-known
automobile license-plate workshops that pass for “prison industries” in our
own time, the prison factories of New York, Illinois, and other non-Southern
states tended to be highly productive and profitable enterprises. For exam-
ple, in the fiscal year 1885-86, according to Wright’s labor study, American
prisoners made goods or performed work worth almost $29 million —a sum
equivalent, as a relative share of Gross Domestic Product, to over $30 bil-
lion in 2005 dollars.® Notably, prisoners put to labor under the Southern
form of convict lease produced under fifteen percent of the total value of
goods made by American convict labor that year: Prisoners laboring under
the contract, piece-price, and public-account systems (mostly outside the
South) generated a full eighty-five percent of the value of all goods made,
mined, or extracted by the country’s prison labor force.”

The present chapter narrates the rise to prominence of the highly ratio-
nalized and remarkably profitable systems of contract prison labor that came
to dominate most state penal systems in the 1870s and 188o0s. I begin with
a brief discussion of law-makers’ short-lived efforts, in the immediate post-
Civil War years, to rein in the power of the contractors, and the rapid col-
lapse of these reforms as the “long depression” of 1873—76 set in, and as
“Redeemer” Democrats set about dismantling radical Reconstruction in the
South. I then explicate the highly rationalized system of contract prison
labor that almost all American states would come to favor by 1880. The last
section of the chapter fleshes out the ways in which the ubiquitous “regard
for revenue” (in Brockway’s delicate locution) increasingly bore down, not
only on the bodies and souls of the imprisoned, but also on the fiscal, disci-
plinary, legal, and ideological structures of the penal arm of the state. As we
shall see, regardless of legislators’ intentions, their enactment, after 1873,
of laws designed to rationalize and stabilize the contract prison labor system
would have far-reaching consequences — not only for the internal workings
of the penal system proper, but for the political and symbolic force field of
American legal punishment, as well.

k% ok ok ok

For a few short years, roughly corresponding to those of radical Reconstruc-
tion (1867—c. 1872), many states attempted to rein in the contract prison
labor system that had come to play such a central role in most American

326—7). The workers’ congresses of Gotha (1875), Lyon (1876), and Marseilles (1879) all
voted for the suppression of prison labor.

6 According to the five commonly used historical inflation indexes, $29 million in
1886 is “worth” (in 2005 dollars): $599,504,424.78 using the Consumer Price Index;
$589,351,449.28 using the Gross Domestic Product (GDP) deflator; $3,533,953,488.37
using the unskilled wage; $5,877,189,026.69 using the nominal GDP per capita; and
$30,101,008,574.40 using the relative share of GDP. Source: Economic History Services,
Wake Forest and Miami University, EHNet, http//eh.net/hmit/compare/.

7 Report of the Secretary of the Interior, Vol. 5, U.S. Commissioner of Labor, Convict Labor
in the United States (Washington: U.S. Government Printing Office, 1887), 171.
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prisons by the time of the Civil War. In every region of the country, legislators
enacted laws aimed at limiting the influence of contractors and the profit
motive on prison administration, and supplementing the forced, hard labor
towhich convicts were sentenced with other, supposedly “reformatory,” activ-
ities, such as elementary education and craft instruction. These efforts were
part of a general sweep of social reforms that lawmakers in many states pur-
sued in the years following the Civil War. Much as the American Revolution
had been an engine of sweeping social transformation, the world-altering
events of civil war and slavery’s destruction had engendered deep, struc-
tural change in American (and especially, Southern) society, and fostered
the articulation of new conceptions of freedom and the meaning of citi-
zenship. No sooner had the Union declared victory, than great bursts of
organizing and reform activity broke out around the nation. In the South,
despite the best efforts of many Confederate-era legislators to keep them
in their place, four million freedpeople immediately set about realizing, in
practice, the promise of freedom. In the North, in 1866, workingmen in
more than a dozen states revived their unions and assemblies, commenced
their historic drive to build a national (and, in some quarters, international)
labor movement, mobilized upwards of three million workers in the cause,
and vigorously lobbied the legislatures to recognize what they took to be
the fundamental rights of the workingman. The suffrage movement, in the
meantime, put women’s political rights back on the legislative agenda, both
in Congress and in the state legislatures, while Union war veterans and sol-
diers’ widows spearheaded a series of campaigns for the establishment of a
federal pension scheme.®

In the late 1860s, as different sections of the citizenry endeavored to
turn swords into ploughshares, they also began to rethink the means and
ends of government (local, state, and federal) and many of the foun-
dational institutions of the antebellum world. Once again, government’s
exercise of the police power — particularly in the arena of legal punish-
ment, where the state’s capacity to exercise force and its regulation of
life and death were so acutely and directly revealed — came under rigor-
ous scrutiny.? In the North and West, a revived and rapidly growing labor

8 Eric Foner’s book on Reconstruction remains the definitive treatment of the period. Foner,
Reconstruction: America’s Unfinished Revolution, 1863—1877 (New York: Harper Row, 1988)
and The Story of American Freedom (New York: Norton, 1998), especially g5-137. See also
The Story of American Freedom, same pages, on the contested meanings of freedom in that
period. For auseful discussion of an important but generally neglected dimension of Recon-
struction history — Northern society and politics — see Heath Cox Richardson, The Death of
Reconstruction: Race, Laboy, and Politics in the Post-Civil War North, 1865—1901 (Cambridge,
Massachusetts: Harvard University Press, 2001).
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Prison populations boomed in the years immediately following the end of the war, buoyed
largely by an influx of thousands of Civil War veterans, many of whom had been unable
to find employment after being mustered out of the services in 1866. Civil War veterans
made up as many as ninety percent of prisoners in some Northern institutions in 1866 and,
typically, over two-thirds of a prison’s total population. As Richard Severo and Lewis Milford
have persuasively argued, the mustering out flooded the labor market; many veterans were
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movement pressed the state legislatures to abolish or severely restrict the
contract prison labor system. The sixty workingmen’s representatives who, in
1866, traveled from Georgia, New York, Michigan, Maine, Illinois, lowa, and
several other states to the first national labor congress (held in Baltimore,
Maryland), reportedly discussed convict labor with “much excitement” and
resolved thatif the system could not be abolished altogether, convictlabor be
compensated at the same rate as civilian workingmen (which, by taking the
competitive advantage out of convict labor, would have the effect of destroy-
ing it anyway); the National Labor Union that emerged from the Baltimore
conference launched a nationwide campaign against the contract system,
relentlessly petitioning Congress and the state legislatures (and directly lob-
bying President Andrew Johnson) for relief.'®

As this new workingmen’s movement mobilized, a new and vital coalition
of clergy, reformist prison wardens, and moral reformers also took aim at
the contractors’ influence over prison life, and at the profit-oriented mode
of imprisonment more generally. Galvanized by the publication of Enoch
Wines and Theodore Dwight’s Report on the Prisons and Reformatories of the
United States and Canada,’* in 1867, and animated by the general spirit of
progressive reform that suffused American public life during the era of
Reconstruction, these middle class prison reformers eventually convened
the first national congress of prisons in 1870 (in Cincinnati, Ohio) and
established the country’s first national prison reform organization — the
National Prison Association. The Association’s “Declaration of Principles”
(which emerged out of the Cincinnati congress, and were heavily influ-
enced by Enoch Wines), endorsed and explained the so-called “reforma-
tory” approach to legal punishment: The objective of prison discipline was
the “moral regeneration” of the “criminal,” through “reformation...not
the infliction of vindictive suffering,” the reformers wrote. Prison discipline
should aim to activate in the prisoner his own “regulated self-interest,” less
through confinement to hard labor for the interests of profit than through

either unable to find work, or else were refused work on the grounds that military service
had had a “demoralizing” effect on them and that they were therefore undesirable as
employees. (Although the archives offer few clues as to whether or not imprisoned veterans
had been unable to find work, that was certainly the impression of many contemporary
commentators.) The presence in Northern prisons of so many citizen-soldiers — who had
just risked their lives fighting for the Union —appears to have helped stimulate support for
the prison reform movement of the late 1860s. The editors of the North American Review
wrote in January, 1866: “Now that our prisons are filling up at an enormous rate .. .and
drawing into their fatal contamination of returning soldiers and neglected children, it
is the duty of every community to take serious thought for the welfare of these persons,
remembering how and by whom it was said, ‘Inasmuch as ye did it not to one of the least of
these, ye did it not to me.”” Richard Severo and Lewis Milford, Wages of War: When America’s
Soldiers Came Home: From Valley Forge to Vietnam (New York: Simon and Schuster, 1989).

% New York Times, Aug. 21, 1866, 1, 2; Aug. 22, 1866, 5. For a general discussion of the Congress,
see Philip S. Foner, History of the Labor Movement in the United States, Vol. 1 (New York:
International, 1972), §71-3.

' Enoch C. Wines and Theodore W. Dwight, Report on the Prisons and Reformatories of the United
States and Canada (Albany, NY: Van Benthuysen, 1867).
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religious instruction, education, a merit mark system, a conduct-based
system of probation, and, in general, the proper application of what the
authors vaguely referred to as “prison science.” Notably, the authors of the
Declaration accorded productive labor, which had, up until then,served as
the foundation of the American prison order, only marginal significance:
Although they stated that “steady, active, honorable labor is the basis of all
reformatory discipline,” they nonetheless placed that principle well down
their list of priorities. Indeed, the Declaration all but demoted the activity of
productive labor to the lowest priority and promoted, in its stead, spiritual,
psychotherapeutic, and pedagogical approaches to legal punishment.'?

By the end of 1870, the diverse efforts of workingmen’s unions and
middle-class prison reformers to reform prison administration began to
bear fruit. In the North and West, legislators sympathetic to the working-
men or the prison reformers (or both) introduced bills designed to curtail
or abolish the contract system; many state governors and lawmakers also
established commissions to investigate prison labor. (In 1870, for example,
New York’s Governor Hoffman appointed a committee of two to investigate
the question: Fittingly, in light of the origins of the political pressure for
prison reform, the commissioners were Enoch Wines and Thomas Fencer,
of the Workingmen’s Union). Prison wardens and inspectors in many states
also took steps to limit the power of the prison contractor: Specifically, they
multiplied and diversified contracts and industries so thata number of small-
and middle-sized contractors, instead of just two or three large-scale inter-
ests, shared the prison workforce. In theory, this would have the twin effects
of decreasing the state’s dependency on any one contractor and limiting the
impact of prison labor on free workers. As they attempted to dilute the influ-
ence of the contractors, wardens in many states also introduced some rudi-
mentary versions of the reformatory programs promoted by Enoch Wines
and his fellow reformers at the National Prison Association. Oregon, in
1873, established what Governor Grover described as a “progressive sys-
tem of improved discipline” at the state prison. Prisoners were given time
to exercise in the yard and were allowed to converse, after meeting their
task in the workshops. Local citizens established a library, a Sunday school,
and guest lectures by local professors; the superintendent opened evening
literacy classes. State officials undertook similar reforms in the prisons of
California, Massachusetts, Ohio, and New York, as well.'3

Likewise, in the South, lawmakers took steps to regulate and limit the con-
tract and lease systems. After 1866, most Southern governments, including
the Republican governments of the Radical Reconstruction period, leased
or contracted out their prisoners as laborers. However, many did so reluc-
tantly, and largely as an expedient, stop-gap solution to the enormous fiscal,

2 “Declaration of Principles,” Enoch C. Wines, Transactions of the National Congress on Peniten-
tiary and Reformatory Discipline, 1870, 541—7.

'3 Superintendent Watkins remarked to Enoch Wines that this had been conducive to “a
more cheerful obedience to rules and a prompt performance of labor.” National Prison
Association, Transactions (1874), 251-2.
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administrative, and political challenges theyfaced in the devastated, post-war
South. With few resources at their disposal and most prisons either bombed
to ruins or otherwise incapable of properly sheltering and securing the con-
victs, many lawmakers turned to private enterprise in the hope that prison
contractors would find a way of housing, feeding, and establishing discipline
over the prisoners until such time as the state could afford to rebuild and run
the prisons. The reasoning of the commissioners of North Carolina’s first
Board of Charities was commonplace: Charged by statute with the construc-
tion of a state penitentiary, the commissioners reported the difficult position
in which they found themselves: “(T)he Board had no means appropriated
for the prosecution of their work and did not feel at liberty to ask any in the
present condition of the State finances, although the benefits of a wise use
of a limited amount of means would be of great service to the State,” they
wrote in 1870; “There will be needed the prompt and liberal appropriation
of large sums of money. . . . Itis important that all the convicts be assigned to
profitable labor as speedily as possible, thus reducing the annual expenses
to the people.”'4

Few lawmakers envisioned that such an arrangement would later become
the highly rationalized and deeply entrenched “convict lease system” of the
Redeemed South.'> Although Southern lawmakers and reformers increas-
ingly turned to contracting and leasing in the late 1860s, many also strenu-
ously pursued the regulation of these practices — and all the more so, once
it became clear that Southern contractors, no less than their counterparts
to the North, tended to drive their prison laborers brutally hard. As in the
North, wardens and concerned lawmakers warned of the contract system’s

4 North Carolina Board of Public Charities, First Annual Report (Raleigh: Printed by Order
of the Board, 1870), 6, 23.

'5 For Southern Republican governments (of the period of radical [or Congressional] Recon-
struction), the effort to restrict leasing and forge a new penology was part of a general
move away from the criminal justice system that had developed within, and in service of,
a society built on chattel slavery. In Texas, for example, the radical Republicans who held
power in 1872 sought to construct what Robert Perkinson has called “a re-oriented criminal
justice system designed to protect a new, interracial, modernizing society.” (To this end, the
Republican government also established a racially integrated State police force). Like other
Republican lawmakers in the era of Reconstruction, many Texan legislators saw in the leas-
ing out of convicts a short-term, humanitarian solution to the diseased and overcrowded
conditions at the state prison at Huntsville. They did not envision the practice becom-
ing the foundation of the Texas prison system. Robert Perkinson, “The Birth of the Texas
Prison Empire, 1865-1915” (Ph.D. diss, Yale University, 2001), espec. 83, and “Penology for
Profit: A History of the Texas Prison System, 1867—1912” (Ph.D. diss, Texas Tech University,
1983). In Alabama, the state leased out prisoners to a private railroad building company
and mining concerns at this time; prisoners were also put to farm work. Mortality rates
were abysmally high throughout the period, and highest in 1869, when almost one of every
three prisoners died. Mary Ellen Curtin, Black Prisoners and Their World, Alabama, 1865—
1900 (Charlottesville and London: University Press of Virginia, 2000), 63—4. For a general
discussion of leasing during the Reconstruction period, see Edward Ayers, Vengeance and
Justice: Crime and Punishment in the 19th-Century American South (Oxford: Oxford University
Press, 1984), 186—92.
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tendency to reduce the prisoner to little more than a money-making
machine: One such Southern critic, C. W. Loomis (the warden of Missouri’s
state prison), reflected that although the lessees of prison labor might be
“actuated by just and humane motives,” when they paid money for the labor
of convicts, “they will tax the convict to his utmost capacity”; the legislature
should abolish the system, he concluded.'® A number of Southern states took
steps to restrict and regulate the practice of selling the labor of prisoners:
In Georgia and Alabama, for example, Republican legislatures successfully
restricted penal leasing; they abolished it altogether in South Carolina in
1871 and in Louisiana in 1874. Others, including North Carolina, took mea-
sures designed to check the power of the contractors: North Carolina’s Rules
and Bylaws for the government of the state penitentiary directed the state’s
superintendent of prison construction to “insist that contractors for work
will fill all the conditions of their contract” and granted the superintendent,
rather than the contractor, the authority to determine whether or not the
prisoners’ work met the conditions of the contract; the authority to order
punishments was strictly reserved to the Deputy Warden.'? Lawmakers in
several Southern states (whose Republican governments were attempting to
diversify their state economies, more generally), also experimented briefly
with diversifying prison labor and contracts: Without offering many details,
Tennessee’s state prisons superintendent reported on efforts to “diversify”
prison labor in 1873.'8 Texan state prisoners were put to a variety of handi-
crafts, as well as textile manufacturing, rather than concentrated in one or
two industries.'9

Like many of the Northern prisons, some Southern prisons during Recon-
struction also adopted a range of reformatory programs, of the sort advo-
cated by Enoch Wines and Theodore Dwight. In Texas, in the early 1870s,
for example, prisoners enjoyed letter-writing privileges and they appear to
have been paid for their labor (about $2 per month; they were free to spend
this money on necessities for themselves or send it out to their families).*®
Under Republican rule, some Southern states also introduced “reforma-
tory” programs designed to equip convicts with work skills. At first lacking
appropriations from the state legislature, with which they might reduce the

16 Loomis argued that such punishments as were taking place under the lease had not been
contemplated in law; he continued: “The sentence of the court condemns the convict to
hard labor; but such sentence does notimport or imply that the prisoner is to be exposed to
the burning rays of the sun, the drenching rains, or the piercing winds of winter.” National
Prison Association, Transactions, 1874, $50.

'7 Rules and By-Laws for the Government and Discipline of the North Carolina Penitentiary During Its
Management By the Commission, (Raleigh, NC: M. S. Littlefield, 1869), 6-7.

'8 National Prison Association, Transactions, 1874, $67-70.

19 Ibid.

#9 According to the annual reports for 1871-72, the prisoners worked in carpentry, smithery,
tailoring, boot and shoemaking, milling, manufacture of rail cars, carriage making, agri-
cultural implements, cabinet work, chair making, and mattress making. National Prison
Association, Transactions, 1874, 367-8.
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number of hours convicts spent in contract labor and establish educational
and trade programs, North Carolina’s commissioners nonetheless provided
in the 1869 Rules and Bylaws that the Warden, physician, and all guards and
overseers take a reformatory approach to their duties: “The intercourse of
the prison officers must be respectful and kind — no improper language
should be used among themselves or before the convicts. ... A deep respect
for morals and religion should mark their conduct before the prisoners.
Also great and unaffected interest in their welfare and concern for their
reformation, so that harmony may mark the official conduct of the prison —
that its moral tone and influence may benefit the convicts and the great
end of penal confinement shall be more successfully realized in the reforma-
tion and restoration to society and the State of many valuable citizens.”*' Likewise,
the Deputy Warden “shalt instruct the under officers in their duties and
see that such treatment is awarded the prisoners as will tend to their refor-
mation. He shall cause the prisoners to see that he is concerned for their
welfare, point out to them their prison duties, assure them of the solic-
itude for their restoration to society.”** Four years later, the state prison
directors elaborated upon the reformatory approach, arguing that “(T)he
general assembly. . .is properly the guardian of all the criminal as well as
unfortunate classes of the state” (emphasis added), and the prison, a trade
school for the reformation of convicts. Prisoners should be “sentenced to
learn a trade,” they concluded, and the state legislature ought to actively
help re-integrate prisoners into the community upon release from their
trade education.?3 Such thinking was a far cry from the official prison doc-
trines that would come to dominate Southern penology after the defeat of
Reconstruction.

The era of Reconstruction, then, saw widespread efforts to abolish or
severely restrict the contract prison labor system, and to demote the activity
of productive labor — long the foundation of the American prison system —
to just one of several fixtures in the prison regime. The reforms varied from
state to state (and even within states, as in New York) and were applied with
varying degrees of rigor. But their authors nonetheless shared a general com-
mitment to substituting reformatory techniques of discipline for the profit-
oriented systems of contract labor. Reformers such as Missouri’s Warden
Loomis and New York’s Enoch Wines envisioned penal systems quite differ-
ent from the contractual penal servitude of the antebellum and Civil War
years. They endeavored to build a penal system that did not depend upon
private contractors and in which the prison was more an instructional, repar-
ative agency, than a site of unbridled economic exploitation, penance, and
suffering. To the extent that the activity of labor retained some significance
in reformatory penology, it was as a pedagogical, more than a profit-making

2! Rules and By-Laws for the Government and Discipline of the North Carolina Penitentiary During Its
Management By the Commission (Raleigh, NC: M. S. Littlefield, 1869), 23.

22 Rules and By-Lauws for the Government and Discipline of the North Carolina Penitentiary During Its
Management By the Commission (Raleigh, NC: M. S. Littlefield, 1869), 6.

#3 National Prison Association, Transactions, 1874, $50.
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or punitive, activity: Labor was to be one of several activities that would
impart to prisoners the skill and the will necessary to becoming self-reliant,
self-disciplined republican citizens. Not since the 179gos had there been such
aradical, widespread, and ambitious effort to rework the means and ends of
legal punishment. Much asin the early years of the republic, Reconstruction-
era reformers sought the overthrow of a “tyrannical” system of punishment
and the creation of a properly “republican” penal institution.

Efforts to revolutionize penal justice during the era of Reconstruction
may have been widespread, but they were far from enduring. Like so many
of the remarkable social reforms of the period, reformatory prison pro-
grams had been all but retrenched by 1877 (and even earlier in some states;
the most notable exception to the rule of retrenchment was the New York
State Reformatory for Boys at Elmira). In most Northeastern and Midwest-
ern states, the financial panic of 1879 and subsequent “long depression”
first dampened and then extinguished the states’ reform efforts. Reform
in these states fell victim, in the first instance, to the widespread failure, in
the early part of the long depression, of many of the small and middling
businesses that tended to hold prison labor contracts. Although, during the
Reconstruction era, many state prisons had restricted the hours of labor,
diversified their contracts, and introduced reformatory programs, the con-
tract system had remained vitally important to prison discipline, finances,
and administration: The activity (and discipline) of productive labor still
absorbed much more of the prisoners’ time than any other activity, and
revenue from the sale of prison labor continued to be an important source
of funding for clothing, housing, feeding, and guarding prisoners. As the
depression hit, and as the markets in laundry services, furniture, tools, brass-
ware, and other goods and services in which prison contractors often spe-
cialized collapsed in 1879 and 1874, contractors suspended production or
even cancelled their contracts altogether. Many declared bankruptcy. In New
York, several businesses cancelled their prison labor contracts outright in
1874; two years later, well over half the convicts at Sing Sing and at Auburn
prisons still had no work at all, while most of the remainder were being
put to the nonproductive (and often make-work) labor of maintaining the
institutions’ kitchens, yards, and laundries.?4

The collapse unleashed new forces of resistance and rebellion in the
prisons. With whole prison populations left without productive labor of any
kind, the daily routines, disciplinary structure, and financial arrangements
of prison life were severely disrupted. For almost as long as the cellular
prison had existed, productive labor had been the object around which insti-
tutional discipline in general was organized, and the activity of labor had,
in turn, propped up institutional discipline. In the absence of productive
labor, prison discipline lost not only its point of reference but one of its key
supports. During the slump, as prison workshops ground to a halt, discipline

#4 New York Times, Feb. 16, 1876, 4. See Inspector Ezra Graves to Utica Herald, reproduced in
New York Times, July 3, 1874, 2.
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deteriorated rapidly, escape attempts escalated, and prisoners grew defiant.
In many states, prisons showed signs of becoming completely ungovernable.
Massachusetts, New York, New Jersey, Wisconsin, and Indiana were among
the many industrial states that reported mass “idleness,” widespread insub-
ordination, a sudden loss of income, and dwindling food supplies in the
early depression years. Prisoners at Auburn penitentiary were reportedly
quarrelling and knife-fighting in idle workshops,*> while Sing Sing prison-
ers executed a series of bold protests and attempted some especially daring
escapes — all of which the New York press reported in increasingly alarmed
tones. So dire was the situation, from the staff’s point of view, that, years
later, Northern prison administrators still blanched at the mere mention of
the time “before '76.” As the minutes of the annual meetings of the National
Prison Association attest, such an oblique reference was enough to evoke the
triple specter of mass insubordination among prisoners, financial collapse,
and an enraged citizenry.2°

Unsurprisingly, tales of disorder and immorality in the prisons, and the
states’ loss of revenue (which, as noted earlier, usually defrayed much of the
cost of housing, guarding, and feeding the prisoners),*7 quickly became
a political problem in many states. A number of legislatures commenced
investigations into the condition of the prisons; their findings underscored
and elaborated upon the financial and disciplinary breakdown of which the
press had been apprising the citizenry. In New York, in 1876, for example, the
Assembly Committee on State Prisons reported that, since 1869, New York’s
prisons had cost the state treasury more than $6 million.?® As the depression
deepened, prison authorities and successive legislative investigators came to
share more or less the same analysis of the origins and nature of the crisis:
The contract system had tethered the activity of prison labor, and hence the
governance and finances of the prisons, to a market that was deeply unstable
and unpredictable; the small-and medium-scale contractors that the diversi-
fication of prison industries (in the Reconstruction period) had invited into
the prisons had been unable to weather the storms of the depression. New

25 New York Times, Feb. 16, 1876, 4.

26 Following a guard’s beating of an unruly prisoner in 1874, sixty-five Sing Sing prisoners en
route to Auburn slipped their handcuffs with the help of keys made in one of the prison
workshops and proceeded to riot in protest. The following year, five prisoners, armed with
revolvers, jumped onto a Hudson railroad driver’s car, ordered the engineer and fireman
to jump off, disconnected the cars, and headed toward New York City at break-neck speed.
(Eventually flooding the steam engine’s boiler, the convicts took to ground; three were
shortly apprehended by armed civilians.) New York Times, Aug. 31, 1874, 1; May 15, 1875, 1.

27 Supra, Chapter II, p. %

28 New York Times, Mar. 10, 1876, 5. These numbers may have been overstated: Louis Pilsbury,
the warden of Albany penitentiary, who was already a champion of large-scale contracting
and went on in late 1876 to spearhead the drive to expand contracting in New York, served
on the committee. (Other members were Sinclair Tousey, George R. Babcock, and A. C.
Nevin). See also Glen A. Gildemeister, “Prison Labor and Convict Competition with Free
Workers in Industrializing America, 1840-1890” (Ph.D. diss., DeKalb: Northern Illinois
Press, 1977; New York: Garland, 1987), 62.
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York State prison inspector, Ezra Graves, noted that the contract system, as
it was then constituted, had made convict labor —and prison life and admin-
istration more generally — dependent upon the fate of the market, with dire
consequences for prisons in times of economic depression. “The convicts
should have steady and uniform employment,” he opined, “and this should
not depend upon an active or a dull market. . ..”*9 Graves, like other prison
administrators, concluded that the good order of the prison could only be
restored and maintained by insulating the prisons from the worst excesses
of the unregulated, and demonstrably turbulent, market.

One way of reducing the destructive impact of market forces on the pris-
ons would have been to abolish or radically scale back prison industries,
remove prison laborers and prisonmade goods from the open markets, and
raise taxes or find some alternative source of revenue with which to pay
the costs of feeding and housing tens of thousands of prisoners; certainly,
the British and many European governments conducted their domestic
(although, not all their colonial) prisons along these lines. However, in
1870s America, such a solution was barely conceivable, let alone politically
viable. Most state governments lacked the fiscal and administrative capacity
thatawholesale transition to a British-style system would necessitate. Nor was
there the political will to expand state capacity. The dominant political ideol-
ogy, according to which government was inherently prone to despotism and
ought, therefore, to be strictly limited in its scope and function, ruled out
the construction of the kind of well-funded, expansive state bureaucracy
that such a system would require. In a related vein, the early republican
doctrine that public agencies of all kinds, and not just prisons, ought to
pay for themselves was finding as much traction among the citizenry in the
1870s as it had in 1800. (Indeed, the principle of self-support had enjoyed
considerable currency even within the radical prison reform circles of the
Reconstruction era.) The general political commitment to keeping govern-
ment relatively weak was reinforced by the popular moral sentiment that
convicts ought to “live by the sweat of their brow” and not by the taxed
income of the “honest” workingmen whose laws they had transgressed. This
political and moral “commonsense” made abolishing prison industries and
restructuring prison finances all but unthinkable.

The path most states took, as the long depression of the 1870s wore on,
led in the opposite direction from abolition. Legislators and prison admin-
istrators resolved to strengthen, consolidate, and rationalize the contract
prison labor system; they did so in the belief that replacing multiple small-
scale businesses (which had shown themselves vulnerable to bankruptcy in
times of recession) with just one or two large-scale enterprises would enable
prison industries to better absorb the shocks and bumps of the demon-
strably volatile markets of the American economy. One by one, after 1876,
states and counties that had been distributing their prison laborers across
a diversity of small and middle-scale business enterprises began contracting

?9 Ezra Graves to Utica Herald, republished in New York Times, July 3, 1874, 2.
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out the labor of large portions of their prisoners to just one or a few, large-
scale enterprises.3® In New York, the birthplace of the prototypical “Auburn
plan” of congregate, contract prison labor, the State Assembly’s investigative
committee recommended in 1876 that the state adopt the “Pilsbury system”
of convict labor. Originally developed by a second-generation prison war-
den, Amos Pilsbury (Moses Pilsbury’s son) at the Albany county penitentiary
after the Civil War and championed by his son and third-generation warden,
Louis Pilsbury, this system combined rigid industrial discipline with a single,
consolidated contract for the labor of all able-bodied prisoners.3' Invited to
serve on the State Assembly Committee on Prisons, Louis Pilsbury quickly
persuaded his fellow investigators that the Albany penitentiary was a “model
institution of discipline and economy,”?® and its model should be adopted
in the state’s troubled prisons. Shortly thereafter, the Governor of New York
appointed Louis superintendent of prisons for the state and charged him
with the reorganization of the state’s entire prison system.

Pilsbury immediately set about putting New York’s state prisons on his
father’s system, contracting most of each prison’s labor force to just one or
two large-scale enterprises, and cracking down, with considerable force, on
rebellious and disaffected prisoners. In 1877, the State of New York con-
tracted out 200, and by the following year, goo, of its Sing Sing’s prisoners
to just one oven-molding manufacturer, John Sherwood Perry.33 The award
of this enormous contract gave Perry control of ten percent of New York
State’s entire (free and imprisoned) workforce of oven-molders and report-
edly made his operation the largest oven-manufacturing business in the
world. Over the next few years, Perry’s Sing Sing workforce grew to include
more than 1,00 prisoners.3* Likewise, at far-flung Clinton state prison in
Eastern New York, roo prisoners were put to work for a single hat manu-
facturer after 1878.35 Prisoners in New York’s six county penitentiaries now
also went to work for just one or two contractors.3%

39 796 of Sing Sing’s 1,480 convicts, and well over half of the Auburn convicts, had no work;
many of the remainder had only institutional labor.

3' Amos Pilsbury developed the system and Louis took over when Amos retired in 187g. New
York Times, Feb. 16, 1876, 4. There is some irony in the fact that the grandson (Louis)
championed a prison labor system that the grandfather (Moses) had bitterly opposed as an
inherently demoralizing practice.

3% New York Times, June 7, 1876, 2.

33 Perry was a respectable and well-known New York businessman; among other things, he
was the president of the U.S. Patent Association and, in the 1870s, an ardent advocate of
extending patent law. See, “Our Patent System,” Scientific American, 33:1, (July 3, 1875), 0;
“Why Not?” Scientific American, 35:12 (Sep. 16, 1876), 178.

31 Roger Panetta, “Up the River: A History of Sing Sing in the Nineteenth Century,” (Ph.D.
diss., City University of New York, 1998), 293.

35 Gildemeister, “Prison Labor,” 50.

36 At Kings County Penitentiary in Brooklyn, for example, 350 male and 5o female “able-
bodied” convicts went to work for a women’s shoe manufacturer (C. D. Bigelow and Co)
in the early 1870s (New York Times, Apr. 2, 1874); later that decade, 500 of the convicts
were sent to work for the Bay State Shoe and Leather Company. Albany penitentiary’s full
complement of 500-odd prisoners also worked under a single contract.
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Other states followed a similar trajectory, as the long depression wore
on. Across the Hudson River from New York city, 400 of the 516 prisoners
at the state prison at Trenton, New Jersey were contracted out to one boot
and shoe manufacturer;37 likewise, in Connecticut, all state prisoners went
to work for just one shoe manufacturer.3® In the Midwest, a shoe manufac-
turer won a contract for the labor power of all Wisconsin’s state prisoners.39
Even the State of Pennsylvania, the legislature and leading penal reform-
ers of which had traditionally rejected the contract system (on the grounds
that its principle motive was pecuniary in nature, and, thereby, a corruption
of the penitentiary’s supreme, moral mission of spiritual reform) put the
convicts at Western penitentiary to contract labor and more than half their
brethren at Eastern penitentiary to industrial piece-price labor, for a hosiery
manufacturer.4® (The rest of its prisoners went to work on the state-owned
and operated “public account” system). By 1886, thirteen state and territo-
rial prisons in the Northeast and Midwest had put the great majority of their
prisoners to work for three or fewer contractors;*' numerous county pen-
itentiaries had also adopted a rationalized, Pilsbury-like system of contract
prison labor.

Much the same process of rationalization got underway in the South in
these years. As Louis Pilsbury sang the praises of his father’s prison fac-
tory system in New York, the new, Democratic “Redeemer” governments of
the South quietly entrenched, rationalized, and extended their own prison
labor contracts. Unlike many Republican lawmakers, the Democrats who
wrested the reins of power from the party of Lincoln in state after state
in the 1870s suffered no obvious ambivalence about selling the labor of
convicts to private enterprise. To the contrary, the Redeemers set about

37 In 1871, 400 of 516 Connecticut state prisoners worked for one shoe manufacturer. New
York Times, Mar. 15, 1873; in 1879, the New Jersey prison labor commission reported that
368 of 600 able-bodied Trenton prisoners worked on the shoe contract. Cited in Report
of the Secretary of the Interior, Vol. 5, U.S. Commissioner of Labor, “Convict Labor in the
United States” (Washington: U.S. Government Printing Office, 1887), 341.

38 Alba M. Edwards, “The Labor Legislation of Connecticut,” Publications of the American Eco-
nomic Association, 3rd Series 8:9 (Aug. 1907), 216-251.

39 The Wisconsin contract was for oo prisoners (M. D. Wells, 1878), Gildemeister, “Prison
Labor,” 52.

49 (In 1869 and 1886, respectively).

4! Sing Sing, Connecticut, lowa, Massachusetts, Michigan, Minnesota, New Hampshire, New
Jersey, Ohio, Rhode Island, Illinois (Chester), Vermont, and Wisconsin state prisons con-
tracted out either all or the vast majority of their productive labor workforce to three or
fewer contractors. The Indiana state prisons (at Michigan City and Jeffersonville) con-
tracted out upward of ninety percent of their prisoners to just four contractors. Two small
territorial prisons, in New Mexico and Washington, also leased out all of their convicts. The
Illinois State Prison at Joliet was the exception to the norm: That prison’s productive labor
force was contracted out to seven different interests. Even at Joliet, however, there were
signs a process of consolidation was underway: More than one-third of the prison’s 1,215
contracted laborers were contracted out to a single boot and shoe manufacturer. Report of
the Secretary of the Interior, Vol. 5, United States Commissioner of Labor, “Convict Labor
in the United States” (Washington: U.S. Government Printing Office, 1887), 9—3o0.
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strengthening, rationalizing, and consolidating their prison labor contracts
almost immediately upon taking office. In 1874, Missouri’s Redeemer gov-
ernment abandoned the reformatory programs of the defeated Republican
governmentand undertook to put the state prison in Jefferson on an entirely
independent fiscal basis: The state built a series of factories within the prison
walls and awarded a long-term contract for the labor of its prisoners to shoe
manufacturer, August Priesmeyer.4* Two years later, Mississippi’s Redeemer
government leased all its state prisoners to just one contractor — J. S. Hamil-
ton and Associates — who in turn subleased the prisoners out to “‘planters,
speculators, and railroad and levee contractors.””43 Tennessee let hundreds
of convicts to just one company — the Tennessee Coal, Iron, and Railroad
Company — which put some convicts to work on its own operation and
ran a lucrative business subletting the rest of the convicts to other enter-
prises.44 In Alabama, in 1882, John Pratt’s Coal and Coke Company found
a loophole in the state law prohibiting the letting-out of groups of more
than 200 prisoners to any one contractor by subletting additional prisoners
from a supposedly independent lessee. As Mary Ellen Curtin has shown in
her insightful study of the Alabama prison system,45> subletting effectively
conveyed control over the majority of Alabama’s state and county prisoners
to the Pratt company (and, later, the Tennessee Coal and Iron Company).
By the mid-188o0s, eight of the twelve Southern state prisons operating the
convict lease system were leasing out all their fit and able state prisoners to
just one lessee; only one Southern state (Alabama) leased state prisoners
out to more than three lessees. (Even in Alabama, the practice of subletting
enabled a de facto, if not de jure, monopoly of prison labor) 46

By the time the United States finally emerged from the long depression
of the 1870s, large-scale prison labor contracting was well on its way to
becoming the norm around the country. A majority of the states were now
selling the labor of most or all of their state prison populations to private
contractors; in most states, three or fewer large-scale contractors exercised
an oligopoly over prison labor. The states’ previous policy of maintaining
diversified prison contracts had been all but reversed. Indeed, as the states
moved their convicts to larger operations, contracting increasingly became
an interprison and, even, an interstate affair. As well as controlling all or a
large portion of the prison labor of a particular state or county, several prison

4% Gary R. Kremer, “The City of Jefferson: The Permanent Seat of Government, 1826—2001,” in
the State of Missouri, Official Manual, 2001-2002; Jerena East Giffen and Thomas E. Gage,
“The Prison Against the Town: Jefferson City and the Penitentiary in the 1gth Century,”
Missouri Historical Review 75 (July 1980), 414—-32.

43 J. Thorsten Sellin, Slavery and the Penal System (New York: Elsevier, 1976) 147.

44 Karin A. Shapiro, A New South Rebellion: The Battle Against Convict Labor in the Tennessee
Coalfields, 1871—1896 (Chapel Hill: University of North Carolina Press, 1998), 215.

45 Curtin, Black Prisoners and Their World, 77-8. Alabama’s 525 productive state prison laborers
worked for five lessees. The penal labor practices of the post-bellum South, unlike those
of the North, are the subject of a rich body of scholarship. See supra, “Introduction: The
Grounds of Legal Punishment,” 4, fn. 3.

46 Curtin, Black Prisoners and Their World, 77-8.
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labor contractors acquired contracts for prison labor in multiple states in
these years. Peter Hayden’s harness and saddle company, for example, grew
by 1877 to include prison workshops in New York, Ohio, and California.?
The Bay State Shoe and Leather Company also employed over 1,000 convicts
spread across a number of states.4® After 18776, some lessees of Southern con-
vict labor (most notably the Tennessee Coal, Iron, and Railroad Company)
commanded the labor of prisoners across several states, and a Boston shoe
manufacturer by the name of Joseph Davis held contracts for large numbers
of prison laborers in Virginia, Maryland, and several other states.49 By the
189os, another private interest established itself as a large-scale subletter of
prison labor in both Florida and Georgia.5®

As state governments in every section of the union consolidated their
prison labor contracts, and large-scale contractors moved into the prisons,
they also rationalized the systems of labor under which the convicts worked
and the terms and conditions of the contracts themselves. By 1880, three
distinct and more or less uniform systems of contractual prison labor, and
a fourth, public system of labor had replaced the hodge-podge of local
variations that had characterized prison industries in previous years. The
largest and most productive of the three was the prison factory system,5"
under which the state sold the labor power of a set number of prisoners to a
contractor, who set-up shop on prison premises. This contract factory system
operated mostly within the great industrial belt that stretched between New
England and the mid-Atlantic states, in the East, to the prison factories of
Illinois and Michigan, in the Midwest. Under the prison factory contract,
the manufacturer paid the state for a certain number of convict laborers,
on a per capita, per diem basis, and for a period of anywhere between one and
twenty years.5? The manufacturer generally supplied work materials, civilian
foremen, and (often, though not always) power and machinery; the state
furnished a disciplinary force of state’s guards, suitable workshops, food,
medical care, and the prisoners’ clothing.

The second standardized system to emerge in the Gilded Age was that
of piece-price. Closely related to the prison factory system, although never

47 Gildemeister, “Prison Labor,” 55.

48 The Bay State Shoe and Leather Company held contracts at the Auburn State, Kings County,
New Jersey State, and Rhode Island State prisons.

19 “Death of Joseph Davis,” New York Times, Jan. 26, 1897, 2.

5% According to Collis Lovely, who undertook a study of convict labor for the Missouri Depart-
ment of Labor, Dr. W. B. Hamby and his partner possessed a lease for 585 Georgia convicts
and acquired a four-year lease for Florida’s entire convict population 1,100-1,200 (in 1903).
They then sublet the prisoners in large lots to other contractors. Lovely, “The Abuses of
Prison Labor” (Unknown; republished in The Shoeworkers’ Journal, 1906).

5! Contemporary commentators often referred to this system as “the contract system,” which
is confusing, given that all three labor systems were contractual in nature. For clarity’s sake,
I'shall refer to it as the prison factory variant of the contract prison labor system.

5% Gildemeister notes that contracts not uncommonly ran for ten and even twenty years in this
period, and many ran for five (such as those at the Kings County penitentiary in Brooklyn,
New York, and New York’s State Prison at Auburn).
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as widespread or as profitable, the piece-price contract typically provided
that the private manufacturer requisition goods from the prison, supply the
prison with all necessary work materials, and pay for the finished goods (by
“piece”).b3 Like prisoners laboring under the factory system, piece-price
prison laborers were to be found almost exclusively in the industrial belt
that ran through the Northeast, upper South, and Midwest. (California also
briefly experimented with it at San Quentin).

The most infamous of the prison labor systems, the convict lease, was
found mostly in the deep South but also in Washington, Nebraska, and New
Mexico; under this variant of contractual prison labor, the lessee took full
possession of the convicts, supplied his own guard force, and was generally
responsible for the care, feeding, labor discipline, housing, clothing, and
guarding of the convicts. Typically, although not always, under the convict
lease system, prisoners lived in camps, stockades, or rolling prison cars, and
worked in mines, fields, and the occasional factory owned and operated by
the lessee, rather than the state’s own prison. The lessee paid for convicts
either on a per diem, per capita basis, or in a lump sum, for a set number of
years (as in the industrial contract).

A fourth prison labor system — public account — was also in use, on a
limited scale, in a number of states at this time. As noted earlier, under pub-
lic account, prisoners worked for and under the state, and their product
was sold on the open market. Public account had its birth in Pennsylva-
nia’s “isolation” model of imprisonment, which proscribed the presence of
contractors — and other potentially corrupting “foreign” influences — in its
penitentiaries. Despite the system’s philanthropic roots, however, the public
account system of prison labor came, in the course of the Gilded Age, to
bear a striking resemblance to contractual systems. In Pennsylvania, the state
assumed the form of a large-scale commercial enterprise, consolidated its
prison industries, applied the same principles of profit-making to prison life
and administration, and put prisoners to work under much the same set of
conditions as those to which their brethren were subject in the contractual
prison factories. In some instances, the state’s “warden and agent” was enti-
tled to a slice of the profits, which, in effect, made him part contractor and
part state agent. In other instances, wardens, though not formally entitled
to a portion of profit, received some anyway. In principle, public account
was not a variant of contracting; in practice, however, it became a Trojan
horse by which many of contracting’s methods — and, above all, the profit
imperative — entered ostensibly noncontractual prisons.54

53 Piece-price was used, for example, in Western Penitentiary, Pennsylvania, after 1869 and in
Eastern Penitentiary after 1886; the Detroit House of Detention (under Zebulon Brockway);
and, in the early 1880s, at the Elmira Reformatory (again, under Brockway). Gildemeister,
“Prison Labor,” 67.

54 Of the 14,827 prisoners laboring directly under public-account, almost a third worked at
quarrying, carving, and dressing stone or marble. The boot and shoe, brooms and brushes,
clothing, and furniture industries, and farming and gardening each accounted for between
eight percent and ten percent of public-account prisoner laborers. Report of the Secretary
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By 1880, it was apparent that the states’ rationalization of their prison
labor contracts had revived and stabilized convict labor in almost every state
in the union. Whereas, in 1875, prison industries had fallen all but idle,
by 1880, the vast majority of fit and able prisoners were at hard, productive
labor; most of them labored for private enterprise. All told, by the mid-188o0s,
approximately 45,000 prisoners — or almost four in every five — labored away
on a daily basis for private interests, or a mix of public and private interests,
under one or another of these prison labor systems. Two-thirds of these
prisoners worked exclusively for private enterprise. More prisoners labored
under the prison factory variant than either the piece-price or lease variants
of the contract system: On any one day in the mid-188o0s, just over 15,000
convicts labored in the prison factories, directly under the management of
a contractor. Some 9,000 prisoners labored under the lease system of the
South and a handful of Western states, and 5,500 prisoners worked under
the piece-price system.>> Regardless of the system under which contrac-
tors extracted their labor, prisoners everywhere were concentrated, as never
before, in just a handful of industries or lines of work: Two in every three
prisoners laboring under factory and piece-price contracts in the industrial
states made footwear, stoves and hollow ware, harnesses and saddlery, or
textiles.’® Four in every five leased convict workers in the South and West
worked the mines, laid railroad tracks, or tended the fields of commercial-
ized agricultural interests.57

The publication, in 1887, of the U.S. Commissioner of Labor’s volumi-
nous study of the nation’s convict labor systems confirmed that prison indus-
tries everywhere were booming: According to the Commissioner’s report,
American prisoners were making goods or performing work worth almost
$29 million annually, a full $25 million of which were produced by prison-
ers working under a contract of one sort or another. Prison labor forces
also appear to have grown since Reconstruction, and at quite a remarkable
rate. Although the incompleteness of many states’ prison records makes it
impossible to track this growth with any precision, the most reliable prison

of the Interior, Vol. 5, U.S. Commissioner of Labor, “Convict Labor in the United States”
(Washington: U.S. Government Printing Office, 1887), 8o—1.

55 Report of the Secretary of the Interior, Vol. 5, U.S. Commissioner of Labor, “Convict Labor
in the United States” (Washington: U.S. Government Printing Office, 1887), go-1.

56 Over one-third of all contract prison laborers (5,950) worked in the boot and shoe industry;
approximately ten percent made stoves and hollow ware (1,741); around eight percent
(1,295) made harnesses and saddlery, and eight percent (1,276) made clothing. Report of
the Secretary of the Interior, Vol. 5, U.S. Commissioner of Labor, “Convict Labor in the
United States” (Washington: U.S. Government Printing Office, 1887), 170.

57 In the mid-1880s, almost one-third of all leased prisoners were put to mining, more than a
quarter built railroads, and just under a quarter were engaged in commercial agriculture.
Brick-making and carriage and wagon manufacturing each accounted for about five percent
ofleased prisoners, and the rest were scattered between the lumber and stone industries and
a handful of small-scale manufacturing enterprises. Report of the Secretary of the Interior,
Vol. 5, U.S. Commissioner of Labor, “Convict Labor in the United States” (Washington:
U.S. Government Printing Office, 1887), 171.
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censuses of the period indicate that the number of prisoners being put to
productive labor (whether for private or state-owned industries) may have
increased as much as seven-fold in the thirteen years between 1879 and 1886
(from 6,544 prisoners to 45,277). The prison population, on the other hand,
appears to have only doubled in the same period.5® Not only had the raw
number of prisoners being put to productive labor increased dramatically
between late Reconstruction and the early Gilded Age, but a much greater
portion of the country’s prisoners were being put to hard, productive labor
in the mid-1880s than had been the case in 1874. The era of large-scale,
monopolistic, prison industry had dawned.

Aswell as being a remarkable transformation in and of itself, the resurrec-
tion, consolidation, and expansion of profit-oriented prison labor after 1876
was the catalyst for a series of profound changes in the field of American
legal punishment. The effects of rationalization were felt, most immediately,
by the convicts whose laboring energies the contractors sought to harness,
and in the workshops, mines, and railroad camps in which those prisoners
toiled. But rationalization also reverberated in other spheres of prison life
and in the larger force field of American penal culture and politics. Criti-
cally, consolidation altered the delicate balance of power that had prevailed
before the depression struck (in 1873) between government, as the impris-
oning authority, and the private business interests that contracted for the
labor of the state’s prisoners. Here, it is important to recall that the chief
motivation for diversifying contracts after the Civil War had been the desire
among prison reformers, legislators, and prison administrators to hold the
influence of any one contractor over prison industries —and prison life more
generally — in check. By distributing prison laborers across many small busi-
nesses, states had been able to terminate or alter (and, importantly, threaten
to terminate or alter) a particular contract, secure in the knowledge that,
in so doing, only a small portion of the state’s prison population would be
thrown into idleness and a fraction of the state’s revenue (from the sale of
prisoners’ labor) lost. When business was booming, as it was in the North
between the end of the Civil War and 1872, such an arrangement gave the
state a fair degree of leverage against contractors; in effect, the diversifica-
tion of prison labor in the Reconstruction era had fostered a relationship
in which the contractor needed the state more than the state needed any
single contractor.

This relation of power was all but reversed when the states and counties
consolidated their prison labor contracts after 1872. Consolidation effec-
tively established monopolies and oligopolies in prison labor. Now, with
large-scale prison contractors exercising control over much larger portions
ofastate or county’s prison labor force than had been the case during Recon-
struction, cancellation of a contract could mean idleness —with its attendant

58 Wines, National Prison Association, Transactions, 1873; Report of the Secretary of the Inte-
rior, Vol. 5, U.S. Commissioner of Labor, “Convict Labor in the United States” (Washington:
U.S. Government Printing Office, 1887).
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disorders and scandals — for one-third, one-half, or even the entire popula-
tion of a penal institution. As the power of cancellation, and of the threat
of cancellation, shifted from the state to the contractor, the penal arm of
government became far more dependent upon individual contractors —and
susceptible to their needs and demands. Indeed, the states’ consolidation of
prison labor contracts created the conditions under which contractors were
able to influence, whether more or less directly, the way things were done
in the prisons. As we shall see, contractors wasted no time in exercising this
new-found influence, not only at the point of production proper (that is,
the prison factories, mines, fields, and so forth), but in matters of prison
governance, institutional discipline, and the political and legal spheres,
as well.

That John Sherwood Perry, Charles Bigelow, and other contractors would
seek to broaden their sphere of influence within prisons was consistent with
the general reason they had set up shop in the prison or leased convict labor-
ers from the state in the first place: Contractors sought to turn a profit, and
to do so using the unfree labor of incarcerated convicts. The contractor’s
relationship with prisons and prisoners was, first and foremost, pecuniary
in nature; he was an owner and operator of a business, who, like any other
proprietor, endeavored, above all else, to make a profit through and by the
laboring energies of his workforce. This is not to say that contractors had no
other motivations for entering the prison or were inherently unsympathetic
to the various, and contending, ends of legal punishment (such as the reha-
bituation of the soul, in the spirit of Benjamin Rush, or retribution in the
Kantian vein, or Bentham’s deterrent effect): A few contractors endeavored
to treat their prison laborers with “humanity” and some, including Perry,
appear to have genuinely believed that putting convicts to hard industrial
labor for private enterprise was both morally and physically “good” for the
prisoners and fiscally advantageous to the state. (As we shall see, convict
laborers repeatedly and forcefully disputed such claims.) However, any sym-
pathy the contractors may have felt for their convict workers or for the
supposedly higher moral mission of the penal system was incidental to their
principal concern: making their prison enterprises profitable.

Although few contractors penned sustained accounts of their reasons for
using convict rather than free labor, their somewhat fragmentary observa-
tions on the subject, combined with evidence regarding their conduct of
business in both the free and prison worlds, cast considerable light upon
their thinking. The apparent cheapness of convict labor (relative to free
labor) was one important motivation: The lower price of prison labor cer-
tainly drew contractors to the prisons. The careers of many prison contrac-
tors tended to confirm this. A number of prison contractors had exper-
imented with various sources of cheap labor before finally settling upon
prison labor in the 1870s. After a controversial and failed “experiment” in
which he attempted to capture the greater New York laundry market via
the employment, first, of young female workers and then, cheap migrant
Chinese labor in his large, Belleville, New Jersey laundering facility, Captain
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James B. Hervey signed a contract for the labor of goo Sing Sing prison-
ers and transferred his laundry business to the prison in 1874.59 In similar
fashion, New York’s Bay State Shoe and Leather Company experimented
with other forms of cheap labor as a way of gaining a competitive edge
against Boston shoe manufacturers.®® Some contractors spoke openly of
their search for cheap but easily disciplined workers, and of their preference
for imprisoned over free labor. The Bay State Shoe and Leather Company’s
proprietor, Charles D. Bigelow, explained, “First I employed raw Germans,
but found it difficult to compete with Boston with them. Then I took some
boys from the Asylum for Juvenile Delinquents, who did very well.”®!

The perception of many contractors, in the 1870s and 1880s, that the
overall cost of using convict labor was radically lower than the cost of employ-
ing waged labor, was well-founded. Although it varied by region, the per diem
price of a prison laborer was typically anything from one-fifth to one-third
the daily wage of a local free laborer in the same industry.®® In some states,
particularly in the South, the relative price of convict labor could be even
lower: For example, in the mid-1880s, contractors in Georgia, Arkansas,
Louisiana, and Kentucky paid anywhere between two percent and fourteen
percent of the daily wages that local free laborers were paid in the same
line of work. Even in the North, it was not unheard of for contractors to
enjoy this magnitude of cost savings: A shoe contractor in a Massachusetts
prison, for example, paid just six percent of the daily wage of a local free
cobbler working on exactly the same tasks. Of course, commentators dis-
agreed about the overall cost (as distinct from the price) of convict labor:
Critics of the contract system often cited examples of prison factories in

59 New York Times, May 5, 1871, 8; Aug. 4, 1873, 8; Hervey was among the first employers

in the East to retain Chinese laborers for factory work; in 1870, he recruited some sixty-

eight Chinese workers from California for his Belleville, New Jersey laundry. See Frederick

Rudolph, “Chinamen in Yankeedom: Anti-Unionism in Massachusetts in 1870,” American

Historical Review 59: 1 (Oct., 1947), 24.

Bigelow, in New Jersey, Prison Labor Commission, Report of the Commission on Prison

Labor of the State of New Jersey, 1879, Legislative Doc. No. 37, 1880, 55, quoted by Gilde-

meister, “Prison Labor,” 154-5.

51 Thid.

6 Report of the Secretary of the Interior, Vol. 5, U.S. Commissioner of Labor, “Convict Labor
in the United States” (Washington: U.S. Government Printing Office, 1887), Table X, 200.
In the case of the Massachusetts shoe contract, the per diem price of state prison labor was
15¢ per prisoner per day, as compared with $2.40 per free cobbler per day. In the absence
of company ledgers, it is impossible to say for certain how much contractors, in fact, paid
for prison labor. There is some evidence that they paid less than the specified price: As
Gildemeister notes, once the contract had been signed, the state often made concessions
to the manufacturer, such as lowering the price of labor. My own research confirms that
this was the case in a number of states, particularly where the state had contracted out all
or most of its prisoners to just one manufacturer. In New Hampshire, for example, the
state agreed to build new shops for a contractor who was already operating at the prison
and wanted to expand his enterprise. Technically, the contractor was to “pay” the state for
the construction and outfitting of the new shops, but the state permitted him to raise the
money to do so by negotiating a fifty percent cut in the per diem price of his laborers: In
effect, the state convicts themselves paid for the construction of the workshops.

60
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which the convicts were put to work on the “latest labor-saving devices,”
which enabled the contractor to outproduce his competitors and, thereby,
render the overall cost of convict labor even cheaper than its already heav-
ily discounted price suggested. Others countered that the productivity and
quality of convict workmanship were generally inferior to the work of free
laborers, and that convict labor was therefore not always as inexpensive as
its per diem price implied.% Regardless of where most commentators stood
on this matter, however, they concurred that even where prisoners were less
productive than free labor, or turned out work of inferior quality, the overall
cost of prison labor was significantly lower than that of free labor. Indeed,
arange of investigative reports, including Wines and Dwight’s 1867 report,
the exhaustive 1887 study by U. S. Commissioner of Labor, Carroll Wright
(who, at that time, was a supporter of the contract system), and numerous
state investigations confirmed that, even where prison labor was less pro-
ductive and the work of lower quality, prison labor generally cost less than
prison labor.4 Regardless of how cheap prison labor “actually” may have
been, contractors perceived that it afforded enough of a cost saving to give
them a competitive edge over employers whose labor forces were made up
entirely of waged laborers, and this made prison labor very attractive to
them.

Although contractors’ perception of prison labor as cost-effective was
undoubtedly an important motivation for seeking it out, considerations
of cost-accounting did not furnish the only, or even the most compelling,

63 For example, the editors of Scientific American estimated convict labor had “an efficiency of
only sixty per cent” of free labor, and the Monthly Register asserted that “under any system
whatever convict-labor is only one-half as productive as free-labor.” Neither journal disclosed
the source of these estimates. “Labor in State Prisons,” Scientific American 1.X:9 (Mar. 2,
1889), 136; “Convict Labor,” Friends’ Intelligencer, Aug. 18, 1888, 528. Working from the
most systematic study undertaken in the period (the report of the U.S. Commissioner of
Labor, Carroll Wright, in 1887), it appears that Gilded Age penal labor was very probably
almost half again as productive as free labor: For every dollar paid in wages in the United
States in 1880, there was $5.66 worth of product; for every dollar the contractor paid for
convict labor (in 1885/86), there was $8.19 worth of product. Report of the Secretary
of the Interior, Vol. 5, U.S. Commissioner of Labor, Convict Labor in the United States
(Washington: U.S. Government Printing Office, 1887), 293.

64 The per diem, per capita price paid for prison labor under every kind of contract typically
ranged from one-third, and sometimes as little as one-fifth, up to one-half the daily wage
of a free laborer in the same line of work. In 1871, the shoe contractor using inmate
labor at the Randall’s Island house of refuge for boys, for example, was paying a monthly,
per capita price of $3.19 for his unfree labor, when on the outside, a month’s worth of
work from a free laborer would have cost him $17.34. In the mid-188o0s, in shoe and boot
manufacturing (which was the single largest prison industry), the daily price of prison labor
under the industrial contract system cost anything from a quarter to two-thirds that of local
free shoemakers (in Massachusetts and Connecticut, respectively). Even more so, under the
convict lease variant of contract prison labor, the daily price of mining labor was anything
from one-seventeenth to approximately one-half that of free mining labor (in Arkansas and
South Carolina, respectively). Annual Report of the Prison Association of New York, 1870, 133;
Report of the Secretary of the Interior, Vol. 5, U.S. Commissioner of Labor, “Convict Labor
in the United States” (Washington: U.S. Government Printing Office, 1887), 210, 213,
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reason for using convict labor. Contractors were also drawn to the peniten-
tiary because prison industries seemed to promise a much higher degree of
control over workers and the production process than was ordinarily possi-
ble in the free world. In a related vein, contractors also conceived of many
and varied tactical uses to which they could put their unfree labor forces in
relation to waged laborers and trade unions. Unlike in free industry, both the
supply and the quality of imprisoned laborers could readily be made to hold
steady. This latter consideration repeatedly surfaced in discussions of prison
labor in the 1880s. In the deep South, in particular, the owners of railroad
companies and mining interests saw in prisoners a solution to the chronic
shortage, or spasmodic supply, of free laborers willing to submit to the slav-
ish regimen of labor gang discipline and perform the often dangerous and
strenuous work of mining, laying railroads, draining swamps, and tapping
trees for turpentine.®> As one journalist put it in 18go (with regard to con-
vict miners in Alabama): “three hundred men go to sleep at night...and
three hundred men get up the next day.”®® In some Northern states, as well,
contractors saw in prison labor a steadier and more easily replenished sup-
ply of labor. Sing Sing prison contractor, James B. Hervey (who, as we have
seen, had experimented with other sources of cheap labor before securing
a prison contract), lamented the difficulty of finding a steady and “trustwor-
thy” supply of free workers: Typically, he complained, a young female worker
labored diligently in her first month at the factory, but, upon receipt of her
wages, “insisted on going home or to the nearest city to spend her earn-
ings and her time.”%7 For related reasons, Hervey’s subsequent experiment
with Chinese workers “completely failed.”®® The significance of prisoners’
inability simply to up and quit the toil of the workshop for the pleasures of
the city — or even for the less onerous and better-paid workshop of the next
employer up the road — was not lost on contractors.

The importance contractors placed upon the constancy and steadiness
of the prison labor supply was registered in the terms and conditions of the
contract itself: contracts explicitly bound the state to maintain a steady sup-
ply of able-bodied prisoners. Critically, the contract might require not only
that the state replace a prison worker who, upon completion of sentence,
was released from prison, but any prison worker who was seriously injured
while working under contract, or fell ill or otherwise became incapable
of working. John Sherwood Perry’s 1881 Sing Sing contract, for example,

65 Ayers, Vengeance and Justice, 192—3; Karin A. Shapiro, A New South Rebellion: The Battle Against
Convict Laborin the Tennessee Coalfields, 1871—1896 (Chapel Hill: University of North Carolina
Press, 1998), 49-50. As late as 1907, according to Brian Kelly, the operators of the Tennessee
Coal and Iron Company in Alabama “considered ‘regularity’ one of the chief attractions
of the convict system.” Brian Kelly, Race, Class, and Power in the Alabama Coalfields, 1908—21
(Chicago: University of Illinois Press, 2004).

66 Harrison, “A Cash Nexus for Crime,” Birmingham Age-Herald, Jan. 28, 190, quoted in Brian
Kelly, Race, Class, and Power in the Alabama Coalfields, 19o8—21 (Chicago: University of Illinois
Press, 2004).

67 “Chinese Skilled Labor,” Scribner’s Monthly 11:5 (Sep. 1871), 497-8.

68 “The Sing Sing Prison,” New York Times, Aug 4, 1873, 8.
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provided that “in any case where a man so furnished to [the contractor]
shall, after a reasonable trial be found unfit for the work, . ..another shall
be substituted in his place;” in addition, Perry was “not to pay for any time
lost by the men employed regularly. .. when such loss shall arise from sick-
ness or any casualty beyond [his] control.”®9 In effect, provisions such as
these guaranteed that the state would furnish, and maintain at a constant
level, a force of fit and able workers, and replace any prison laborer who
fell ill, or became uncooperative or otherwise “unfit for work.” Such terms
promised a far steadier supply of fit and disciplined labor than could be
achieved in the free world.

With the state bound to replace convicts who were injured in the course of
their labors, the system also lacked the rudimentary checks that might have
existed in a free workshop against the employer who chronically overworked
or otherwise abused his workers. Under the conditions of labor scarcity and
mobility that characterized Gilded Age economies, the industrialist worked
his free laborers harder and longer, and disciplined them more stringently,
at his own peril: His workers might simply move on. That dilemma was sig-
nificantly relieved (though not entirely obviated, as we shall see) where the
labor force was composed of a mass of perpetually confined, rightsless, con-
victs. As John Sherwood Perry putit, in his typically direct manner, “(t)here
is no intemperance, a minimum amount of sickness; there are no ‘Blue
Mondays,” and no strikes.”7°

By extension, prison industries promised contractors a much higher
degree of control over the pace and general process of production than
was the case with waged workers in free industry. Wholly dependent upon
the state for the bare necessities of life, and socially and physically confined,
prisoners were not merely a steady source of cheap labor, but also an unor-
ganized and highly exploitable body of workers — unlike their increasingly
assertive counterparts in the free world. Indeed, prisons promised contrac-
tors a refuge not only from the expense and inconstancy of free labor but
from the various constraints and power struggles contractors often encoun-
tered in free workshops, mines, and plantations. Just as prisoners could not
pack up their kit and hit road or rail in search of a better life, they could
not very easily lay down their tools, unionize, and strike for higher wages,
better working conditions, shorter work hours, and recognition of a union.
In prison factories, piece-price workshops, and some of the lease camps,
moreover, the state relieved the contractor of much of the time and money
that he would otherwise expend on the supervision and discipline of his
workers. Although, in a free factory, the employer was solely responsible for
supervising and disciplining his laborers, in prisons that disciplinary work
was shared with the state. Northern prison factory contracts usually provided

69 Prison Labor Contract. Sing Sing. Stoves and Hollow-ware. Perry and Co, February 7, 1881,
in New York Bureau of Labor Statistics, Annual Report (1883), 9g1—4 and Gildemeister,
“Prison Labor,” 257-60.

7° Perry, quoted in Gildemeister, “Prison Labor,” 70.



112 The Crisis of Imprisonment

that the state’s prison guards were to subject convict laborers to industrial
work discipline, and at no charge to the contractor: As specified in Perry’s
1881 contract, for example, the warden and agent of Sing Sing was to sup-
ply enough competent keepers, “at his own cost and charge,” to “maintain
perfect system and order among the men, and to compel industry and reg-
ularity during the time allotted to labor.”7' Thanks largely to the various
practical and legal incapacities that a prison sentence inflicted upon the
convict, this arrangement afforded the contractor far more flexible, coer-
cive, and violent means by which to “compel industry and regularity” than
were practicable in his dealings with waged workers. (This is not to argue that
prison workshops and mines were power vacuums: Whereas the opportunity
for organized, collective action of the sort free workers mounted may have
been very limited, prisoners nonetheless skirmished with their overseers and
prison keepers. Upon occasion, as we shall see in the next chapter, prisoners
even engaged in full-scale strike and protest actions.)

As well as identifying prison labor as cheaper, steadier, and more easily
disciplined than free labor, contractors in every region of the country saw
in prison industries a potentially powerful weapon in their struggle against
both the unionization of free labor and free workers’ increasingly vocal
demands for the eight-hour workday and higher wages. There were sev-
eral well-known precedents for wielding convict labor as a weapon against
waged labor: During the Civil War era, the New York manufacturer, I. G.
Johnson had famously demonstrated convict labor’s wider potential when,
in response to a unionization drive among his free workers, he moved his
operation in toto to Sing Sing prison and shortly afterwards crushed Local
11 of the Union of Iron Molders (see earlier discussion, p. 83). In 1869, the
federal government had also employed — and conferred a measure of legiti-
macy upon — this combative labor relations tactic when it set prisoners from
New York’s Governors’ Island to work as strike-breakers against some 3,000
longshoremen.”” In the Gilded Age, as the union movement revived (fol-
lowing its near-collapse during the long depression of 1873—76), employers’
use of convict labor to these ends proliferated. In the South, where unions
were relatively weak and few in number, members of the burgeoning class of
industrialists frequently used or threatened to use convict labor when free
workers tried to unionize or act collectively to improve their lot. Free min-
ers’ strikes in Tennessee, for example, prompted the Tennessee Coal and
Iron Company, and other Southern coal mining interests, to begin large-
scale leasing of convict miners. As Karen Shapiro writes, the Tennessee coal

7' Prison Labor Contract, Sing Sing. Stoves and Hollow-ware. Perry and Co., 1881, in New York
Bureau of Labor Statistics, Annual Report (1883), 91—, and Gildemeister, “Prison Labor,”
257-60.

72 During the Civil War, the U.S. government used prisoners from Governors’ Island as strike-
breakers when 3,000 New York longshoremen struck in 1863. Edwin G. Burroughs and
Mike Wallace, Gotham: A History of New York City to 1898 (New York: Oxford University Press,
2000), 884.
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operators hoped that convictlabor would not only “serve to reduce the wages
they paid to free miners,” but also “curb the miners’ abilities to challenge
the operators’ labor practices.””3 Indeed, as Alex Lichtenstein writes, the
Company went so far in its 18go annual report to inform its shareholders
that “*(i)n case of strikes... [the convicts] can furnish us enough coal to
keep at least three of the Ensley furnaces running.’”74

In the North, prison contractors were among the most vocal opponents
of labor unionization. Many were quick to recognize the disciplinary uses to
which a prison labor contract could be put in their dealings with free labor,
particularly when it came to free workers’ efforts to unionize and engage
in collective bargaining. New York’s John Sherwood Perry, the oven man-
ufacturer who enjoyed a near monopoly of Sing Sing’s prison labor force,
was a well-known antagonist of union organizers and child labor protection
laws. Indeed, Perry went so far as to blame rising crime rates on the union
movement. “Take the molders,” he opined: “Formerly they employed boys
as helpers, a hundred to a hundred men. The Trades Union forbade this.
Hence, on every street corner are hundreds of idle boys, given up to crime.”
For good measure, Perry added: “Why are so many men, and such young
men, in prison? Itis from the action of the Trades Unions of this country.”75
It was in response to his struggles with the Albany Molders’ Union, and that
union’s strike in 1876, that Perry turned to prison labor. Once installed at
Sing Sing, he proceeded to break the local union.7®

The Bay State Shoe and Leather Company, which went on to become
one of the Gilded Age’s largest contractors of prison labor, significantly
expanded its operations in prisons following a series of organizing cam-
paigns amongst its free workers, in the late 1860s. Shortly after co-signing
a manufacturers’ “Declaration of Independence,” in which many New York
area manufacturers announced their intention to resist any and all efforts
on the part of labor “combinations” to influence wages and working condi-
tions, the Company’s proprietor acquired large contracts at the Brooklyn,
Albany, and Rhode Island county penitentiaries, and the state prison at Sing
Sing.77 In a number of industries in the North, free workers reported that,
in an effort to boost production and tighten shop floor discipline, employ-
ers threatened to close up free shops and relocate to a prison unless the
workers speeded up production. The East New York Shoe Company made

73 Shapiro, A New South Rebellion, 52—,

74 Alex Lichtenstein also notes that TCI frequently made use of additional convict labor in
the mines in response to (and sometimes in anticipation of) a strike. Alex Lichtenstein,
Twice the Work of Free Labor: The Political Economy of Convict Labor in the New South (London:
Verso, 1996), 98, 102.

75 “Discussion on Convict Labor,” Journal of Social Science, May 1884.

76 Panetta, “Up the River,” 295,

77 The Declaration read: “we do now declare our factories free. We will employ whomsoever
we please, and at such rates as we may agree upon with the workmen and regardless of the
dictation of any combination of men....” New York Times, Dec. g1, 1870, 2.
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good on precisely such a threat, closing its free workshops and setting up
shop in the local prison.”

For free workers in some industries, the possibility of losing their jobs to
forced labor of prisoners was reinforced by their employers’ use of prison
labor on certain, typically early, phases of the production process. Although
some industrialists abandoned free labor altogether in favor of prison labor,
many of the large-scale contractors of the Gilded Age employed a mix of free
and imprisoned labor. Some (including Perry’s oven-molding company in
New York and the Sloss Coal Company in Alabama), integrated their prison
workers into a production process that spanned the free and imprisoned
worlds; typically, convicts worked on the earlier, and often less skilled, stages
of production, and the unfinished goods were then sent on to be finished
by skilled, free workers.” Others, including the Bay State Shoe Company,
took integration a step further and brought hundreds of free workers into
the state or county prison workshops, where they labored alongside or not
far removed from convict laborers. At Kings County Penitentiary, Brooklyn,
in 1880, upwards of 200 free female shoemakers passed through the peniten-
tiary gates every day to work in the prison workshops of the Bay State Shoe
Company;® likewise, the Midwestern shoe manufacturers, Selz, Schwab,
and Company, and M. D. Wells and Company, put free labor to work at the
Illinois state prison at Joliet and Wisconsin state prison at Waupun, respec-
tively.%! Variations of this practice were to be found in every region of the
country: In the South, convict and free coal miners often worked for the
same companies, as they did in the Pratt mines near Birmingham, Alabama
in the 1880s, and on the Tennessee coalfields.®? Sometimes, prisoners and
free workers labored in separate parts of the mines and on different tasks.
However, it was not unknown for convicts and free workers to labor in much
closer proximity to one another, or even for free workers to sublet convict
helpers from their employer. As free coal miners from Helena, Alabama
testified before a U.S. Senate committee in 188, a free miner could (and

78 An employee of the East New York Shoe Company testified before the New York State
Commission on Prison Labor that his employer told the workers to speed up production
or he would “shut up the shop, and send the work ‘up the hill.”” According to another
employee, the company dismissed the free workers a week later. Quoted in Gildemeister,
“Prison Labor,” 154.

79 For example, the Sloss Coal Company used convict labor in its mining camps and free labor
to run its blast furnaces. W. David Lewis, “The Emergence of Birmingham as a Case Study of
Continuity between the Antebellum Planter Class and Industrialization in the ‘New South,””
Agricultural History, 68:2 (Spring, 1994), 62-80.

80 New York Times, Feb. 6, 1880, 4. The practice was not unknown earlier, either. Seventy-five free
workers joined hundreds of incarcerated boys who were laboring away for a shoemaking
contractor at Randall’s Island, in 1870. New York State Assembly Committee on Prison
Labor, 1870, in Annual Report of the Prison Association of New York, 1870, 125.

81 Gildemeister, “Prison Labor,” 95. Gildemeister spells the company’s name: “Sells.” However
the Illinois Supreme Court identified the company as “Selz.” Morris Selz et al v. Abijah Cagwin
et al, Supreme Court of Illinois, 104 Ill. 64/7; 1882 Ill. LEXIS 358.

82 Testimony of John Rutledge, coalminer, Birmingham, Alabama, Senate Committee on Rela-
tions Between Labor and Capital, 1883, Vol. IV, go5.
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frequently did) sublease a convict helper from his employer, at the cost of
about a dollar per day, and put him to work on some of the heavier tasks of
mining, such as loading and shoveling.®3 Where prisoners and free workers
were integrated into a single business or its affiliates, an employer’s threat to
replace free employees with convicts must have carried considerable weight
with his free workmen; after all, the employer had already shown himself
more than willing to engage convict labor in other phases of his operation.

Between the political and tactical uses of prison labor, its cheapness and
constancy, and the apparent ease with which it could be organized and dis-
ciplined, Gilded Age contractors and their critics alike came to see prison
labor as a golden “business chance” and the unfree institution of the prison
as the locus of the “freest” (or, as we might say today, most “flexible”) labor
market. Selz, Perry, Bigelow, and other large-scale prison contractors of the
1880s were not the first to seek competitive and tactical advantage in busi-
ness through the retention of prison laborers: As we have seen, the earliest
contractors had been drawn to the prisons for many of the same reasons.
However, the structural changes that swept over prison labor contracting in
every section of the country after Reconstruction and in the wake of the eco-
nomic collapse of 1873 greatly enhanced the contractor’s ability to realize
what he took to be the full potential of his prison labor force. The perva-
sively monopolistic structure of the Gilded Age prison contract system and
the states’ increased dependency upon the one or two contractors who pur-
chased the labor power of most or all of their prisoners allowed contractors
a much freer hand in their dealings with prisoners and prison authorities
than had previously been possible.

Most contractors wasted no time in flexing that hand. Consonant with
their motivations for setting up shop in the prison in the first place, they
embarked on a quest to reduce, still further, the costs of production in
their prison industries, to perfect their control of the production process,
and to make convict laborers as productive and as compliant as possible.
Much of this effort took place at the point of production proper — in the
workshops, mines, and fields in which the convicts toiled. In the prison
factories of the North, for example, contractors brought in the latest labor-
saving machinery and innovated new techniques for motivating convicts
to work harder, longer, and more diligently. Increasingly, however, in the
1880s, contractors strayed out of the production sphere and into various
areas of prison life and governance that, although not part of the laboring
process in the strict sense, nonetheless directly or indirectly affected the
prisoners’ performance as laborers.

As contractors understood very well, what went on outside the workshops,
mines, or fields (that is, at the point of production) partially conditioned
what was possible within them: The quality and amount of prisoners’ food
rations; the hours of prisoners’ rest and work; the kind and intensity of
punishments meted out to disobedient, “soldiering,” or clumsy convicts;

83 Ibid.
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the state keepers’ conduct of general prison discipline; the supply, healthi-
ness, and age of prison laborers; and the rules of prison life — all influenced
the contractor’s control over his operation and the quality and quantity of
work he could extract from his laborers. Although, in most states during the
Gilded Age, both statute law and the terms of the labor contract reserved
these spheres of prison governance strictly to the state authorities, in prac-
tice, they proved wholly permeable to the contractor and the imperatives of
profit-making.

Contractors’ efforts to shape prison life and administration were most
pronounced in the Southern lease camps, where the contractor took phys-
ical possession of the prisoners, as well as full responsibility for feeding,
sheltering, and overseeing the prisoners’ labor. As the extensive body of
scholarship on Southern convict leasing illustrates, Southern Redeemer gov-
ernments all but relieved the penal arm of the state of any practical role in
the day-to-day government of its leased prisoners (save the role of replen-
ishing the convict labor supply). In theory, state governments placed legal
and administrative constraints upon the authority of the contractor in his
dealings with prisoners and, by extension, extended certain rudimentary
protections for the prisoners. Under the terms of many convict lease con-
tracts, for example, the state reserved the right of disciplining and punishing
the prisoner: State keepers, theoretically, were charged with these tasks; in
many states, the lessee was also subject to laws mandating the “humane” treat-
ment of prisoners. In practice, however, the lessee and his civilian foremen,
rather than the state and its agents, routinely exercised power over much of
the leased prisoner’s waking and sleeping life. They exerted a tremendous
degree of control over the convicts’ lives: The quantity and quality of the
meals and the hours of work, sleep, rest, and religious worship; the distribu-
tion of the leased workforce; the kind and intensity of punishments inflicted;
convicts” health, and even the prisoner’s life expectancy, all lay in the hands
of the lessee and his overseers rather than with the state’s agents and offi-
cers. Lessees commonly subjected their charges to working conditions and
punishments that can only be described as violently abusive.54

The practical autonomy of the lessee was reinforced in the Southern
courts, where jurists generally adhered to a “hands-off” policy with regard
to the lessee’s conduct of his prison labor force, the state’s authority to disci-
pline or farm out the discipline of its prisoners, and the prisoner’s personal
security and welfare. An 1871 Virginia Supreme Court case, concerning a
convict laborer by the name of Woody Ruffin (a twenty-year-old former slave
from Petersburg) 85 prefigured and exemplified the general position of the

84 On conditions and discipline in the lease camps, see, for example: Lichtenstein, Twice the
Work, 84—126; Curtin, Black Prisoners and Their World, 97—112; David M. Oshinsky, Worse Than
Slavery: Parchman Farm and the Ordeal of Jim Crow Justice (New York: Free Press, 1996), Ch. 1;
Ayers, Vengeance and fustice, 185—222; David M. Oshinsky, Worse Than Slavery: Parchman Farm
and the Ordeal of Jim Crow Justice (New York: Free Press, 1996), 145-62.

85 In 1869, Ruffin had been convicted of assault with intent to kill and sentenced to five years
in the state penitentiary. New York Times, Feb. 11, 1872, 3. Ruffin v. Commonwealth, 62 Va (21
Gratt) (1871), 790.
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Southern courts on these matters.® In 1870, the warden of the Virginia
State Penitentiary at Richmond had dispatched prisoner Ruffin and several
dozen other male prisoners to work camps owned and operated by Mason
and Goach, a contracting company doing construction on the Chesapeake
and Ohio railroad in Bath County (some miles away from Richmond).®
That summer, while laying railroad tracks under the hot Virginia sun, Ruffin
and some of his fellow laborers had made a break for their freedom. The
railroad company’s overseers thwarted the attempt, but not before one of
their number, guard Lewis F. Swats, had been killed.®8 The railroad company
immediately dispatched Ruffin back to the state penitentiary at Richmond,
and he was soon tried before the city’s Circuit Court for the murder of guard
Swats. Throughout the trial, Ruffin insisted upon his innocence,® but the
jury found him guilty as charged and he was sentenced to die on the gallows.

Fighting now for his life and not just his freedom, Ruffin appealed his
case to the Virginia Supreme Court. Adamant that his client was innocent
of murder, Ruffin’s counsel argued that Virginia’s bill of rights explicitly
guaranteed any “man” prosecuted for a capital or other crime the right to a
trial by an “impartial jury of his vicinage”; Ruffin’s vicinage at the time of the
alleged murder, counsel argued, had been Bath County, where Ruffin had
been laboring at the time of the homicide, and not the city of Richmond,
where he had been tried. The Supreme Court ought, therefore, to overturn
the Richmond Circuit Court’s verdict and order a new trial by impartial
jury in Bath County. (Presumably, Ruffin’s attorney was hoping that a new,
Bath County jury would return a verdict of “not guilty.”)9° Writing for the
Court, Justice Christian asserted that the Virginia penal code of 1860 clearly
directed that the Circuit Court of the City of Richmond “shall have full juris-
diction of all criminal proceedings against convicts in the penitentiary.”9
The fact that Ruffin had been in the custody of a private railroad company,
operating some distance away from the Richmond penitentiary at the time
of the alleged murder, was immaterial: “If [a state prisoner] can be said to
have a vicinage at all,” wrote Justice Christian, “that vicinage as to him is
within the walls of the penitentiary, which (if not literally and actually) yet
in the eye of the law surround him wherever he may go, until he is lawfully
discharged. ...” (parentheses in original).9*

86 In some states, convicts did not suffer complete “civil death,” per se, but severe civil disabil-
ities. In 1889, for example, the Supreme Court of Georgia ruled that a person convicted
of felony crime or treason was not civiliter mortuus in the State of Georgia and that he
“might maintain an action for the injuries he received” while a prisoner. The Dade Coal
Company v. Haslett, Sup Ct of GA, 83 Ga. 549; 10 S.E. 435; 1889 Ga. LEXIS 108; see also,
The Chattahoochee Brick Co. v. Braswell, 92 Ga. 631; 18 S. E. 1015; 1893 Ga.

87 New York Times, Feb. 11, 1872, 3.

88 The guard’s name in the court record was “Lewis F. Swats”; in the New York Times report of
1872, it appears as “Lewis Schwartz.” (Feb. 11, 1872, g).

89 As reported two years later in the New York Times, Feb. 11, 1872, 3.

9° The court records contain no information about Woody Ruffin’s background, his race, or
whether or not he was a former slave.

9 Ruffin v. Commonwealth, 62 Va (21 Gratt) (1871), 790.

9% Ibid.
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Having ruled on Ruffin’s vicinage, Justice Christian went on to refute
the very principle upon which the substance of Ruffin’s appeal depended:
that was, the principle that, by simple virtue of being a man, Ruffin fell
under the protection of Virginia’s bill of rights as “a man” undergoing crim-
inal prosecution. The Justice objected: “The bill of rights is a declaration
of general principles to govern a society of freemen, and not of convicted
felons and men civilly dead.” As a “consequence of his [original] crime” —
the one that had supposedly landed Ruffin in the state penitentiary in the
first place — the prisoner had “not only forfeited his liberty, but all his per-
sonal rights except those that the law in its humanity accords to him. He
is for the time being the slave of the State. He is civiliter mortuus; and his
estate, if he has any, is administered like that of a dead man.” Indeed, the
prisoner was “in a condition of penal servitude to the State.”93 Having put
Ruffin in his proper geographical, legal, and moral place, Justice Christian
upheld Ruffin’s conviction for the murder of guard Swats, and sentenced
him to hang on February g, 1872.

As it turned out, Ruffin was not hanged: Under circumstances that sug-
gest the authorities may have harbored significant doubts about Ruffin’s
guilt, the Governor of Virginia commuted his sentence. (The original sen-
tencing judge, the prosecuting attorney, prison warden, and a number of
other “influential gentlemen” prevailed upon the Governor to commute
his sentence — which he did, on the day Ruffin was to have been executed.)
More generally, however, the case, and others like it, made it plain that nei-
ther private lessees of convicts nor the state authorities had much to fear
from the law when it came to their dealings with prisoners. Whether the
justices intended it or not, their rulings that Southern convicts lacked all or
most civil rights (and implicitly cast doubt on whether the prisoner had even
the right to have rights), served to lubricate the machinery of the extremely
exploitative lease system. Imprisoned convicts appeared to possess few rights
that the state, or anyone else, was legally bound to observe.94

Outside the South, the courts stopped short of declaring, with Virginia’s
Justice Christian, that convicts were “slaves of the state.” Northern contrac-
tors rarely exercised as unchecked or as unmediated an influence over the
lives and life chances of prisoners as was the case in the South; agents of
the state continued to play an important role in the everyday life of the
prisoner, and the rate of mortality for Northern prisoners was well below

93 Ibid.

91 Ruffin has often been used to support the view that the courts took an absolute, “hands-off”
approach to prisons and prisoners in the nineteenth and early twentieth centuries. That
claim overstates the courts’ reluctance to intervene in the executive sphere of punishment
and the prisoner’s supposed absolute lack of rights. The courts did, in fact, hear prisoners’
cases from time to time, which, in and of itself, constituted recognition of their right to
bring suit; however, during the period in question, they rarely ruled in favor of prisoners.
For a rejoinder to the “hands-off” thesis, see Donald H. Wallace, “Ruffin v. Virginia and
Slaves of the State: A Nonexistent Baseline of Prisoners’ Rights Jurisprudence,” Journal of
Criminal Justice 20 (1992), 339, 340.
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that of Southern prisoners. Yet, in these regards, the Southern variant of
contract prison labor was less an exceptional or “peculiar” penal system
than the extreme limit of a national norm. Much as in the South, rational-
ization of the contract system in the Northern and Western states enabled
contractors to exert considerable influence over the convicts whose powers
of production — and enrichment — they sought to harness; indeed, from the
earliest days of the Auburn-style prison labor system, contractors had looked
for ways to extend and deepen their control over their convict laborers.9
After 1876 and the rationalization of the contract system, Northern con-
tractors slowly but surely intensified their hold over prisoners, taking steps
to squeeze as much work as possible out of their laborers on the workshop
floor, and extended their influence beyond the activity of labor proper to
various other spheres of prison life and governance. Just as in the South,
neither the state nor the courts actively sought to temper that endeavor.
Indeed, they tended to facilitate it.

In the workshops proper, most Northern contractors introduced the latest
labor-saving machinery and substituted a variant of the task system, known
as “over-work” or “over-stint,” in place of the “time” work of earlier eras.
Originally an informal and illicit arrangement, contractors in some pris-
ons (including Sing Sing) had experimented with over-stint as early as the
1840s. It was a crude, utilitarian technique of labor management, designed
to motivate prisoners to higher levels of productivity by rewarding them for
completing more work (or producing more goods) than a specified stan-
dard daily minimum, on one hand, and punishing those who failed to meet
the minimum, on the other. Typically, contractors set two production levels —
one was the bare minimum every prison laborer was to meet, and the other,
a much higher “bonus” target. In theory, if a prisoner reached the bonus
target, he or she would receive a reduction of sentence (through the acqui-
sition of “good time”), or some extra tobacco or other desirable item; if
a prisoner failed to meet the daily minimum or produced poor work, the
overseer dispatched him or her to the state’s guards for a dose of corpo-
ral punishment. By 1870, over-stint had become a more or less legitimate,
and quite openly regulated, practice in most Northern prisons.? In New
York, for example, contractors applied to prison authorities for special per-
mits to give the prisoners gratuities, and were permitted to give prisoners a

95 In New York’s prisons in the early 1830s, contractors illicitly offered their prison laborers
various incentives to work harder, better, and longer; according to the Prison Commissioners
(who generally supported the prison labor system), contractors also sometimes caused the
keepers to inflict stripes where, under the prison rules, none were due. Report of the New
York State Prison Commissioners, January 29, 1835, republished in Workingman’s Advocate,
Feb. 14, 1835, 6, 27.

96 In the transition to large-scale contracting, prison labor had been gradually reorganized
from “time work” to “task work”: rather than work for a fixed number of hours, prisoners
were directed to produce a set number of items. New York Times, May 2, 1879, 2. According
to Enoch Wines and Theodore Dwight, overwork had developed “unconsciously, without
plan or design.” Wines and Dwight, Report on the Prisons and Reformatories, 253.
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range of necessaries, such as medicines and food, as well as what one warden
described as “holiday delicacies,” in return for overwork.97

In principle, the over-stint system offered the prisoner a means of improv-
ing his lot and, in some states, shortening his sentence. There is some evi-
dence to suggest that at certain points and under certain conditions pris-
oners approved of the system. For example, in Ohio, in the 1860s, convicts
reportedly supported this arrangement: but that was in a broadly diversified
contract system, and not under the highly consolidated and rationalized
contract system found in the Gilded Age.9® After 1876, in those prisons in
which a Pilsbury-style industrial system was in use — including prisons such
as Sing Sing state prison and Albany county penitentiary — the contractors
increasingly substituted nakedly punitive forms of coercion for reward- and
incentive-centered techniques of motivation. In the late 1870s and 188os,
numerous witnesses wrote of the comparatively stringent industrial disci-
pline the contractors imposed on prisoners in these institutions, as well as
the ferocity and speed at which prisoners were now made to work. In many
instances, bonus levels were set just beyond what prison workers were phys-
ically capable of achieving, but not so high that prisoners would not try to
reach them. Motivated by the promise of better rations or earlier freedom,
prisoners often labored to the point of extreme exhaustion, producing sig-
nificantly more than the required minimum but often much less than the
bonus level. In other cases, if prisoners attained the bonus level, the neces-
sary minimum was subsequently raised to what had been the bonus level,
and the bonus level raised safely beyond reach. According to one former
Sing Sing prison officer, Elihu Campbell, when a Sing Sing prisoner man-
aged to finish his daily task with a few minutes in hand and attempted to use
that time to rest, the contractor’s foreman would give him additional work;
if the prisoner succeeded in finishing that work, his task for the following
day would be raised; if he subsequently protested or refused to do the work,
the task would be raised anyway “as a mode of punishment.” Tasks “were
continually raised as long as the man had life to hold out and perform those
labors,” the former officer testified.99

The contractors’ drive to raise production levels had an immediate and
palpable impact upon the bodies of convict laborers. A slew of investiga-
tors reported that convicts were being driven brutally hard and suffered

97 Lichtenstein, Twice the Work, 129. (Warden Gaylord Hubbell, 1866, cited in Sing Sing Prison:
Its History, Purpose, Makeup, and Program (Albany: New York State Department of Correction,
1958), 22-3.

98 Overwork had not always been as exploitative as it became under the consolidated contract
system. In the 1860s, Wines and Dwight considered Ohio’s (which had the backing of the
state legislature) favorably: Under the terms of the contract, prisoners were to perform a
quantity of work equivalent to four-fifths the amount performed by a free mechanic in the
same trade; the contractor would pay for any labor rendered beyond the four-fifths. This
money was paid into the state treasury, where it was held without interest. The prisoner was
entitled to withdraw funds for the purposes of supporting his family or purchasing books.
Wines and Dwight, Report on the Prisons and Reformatories, 252.

99 New York (State) Assembly Committee on State Prisons (1883), g2.



Commerce Upon the Throne 121

unusually high rates of work-related accidents and illnesses.'°® Colonel John
Lloyd Broome, who was dispatched by the U.S. Marine Corps to investigate
the condition of federal prisoners whom the U.S. government had boarded
out to the Albany penitentiary, described the scene he encountered:

Each prisoner was working so violently, if I may so express it, and so rapidly
as to excite my surprise that human beings should be compelled to work at
so rapid and unreasonable a rate. I say ‘compelled,” because the evidence was
before me in the person of an overseer or disciplinary officer paid by the
contractor, whose duty was, the Warden informed me, to keep the prisoners
at work at that rate ten hours in summer and eight hours in winter, keeping
their heads down and not looking up from their work, which I considered a
most cruel requirement.'®!

Anyone who did look up from his work in the course of the day was
summarily punished, he reported.'** Shortly afterwards, a New York prison
officer’s characterization of the state of affairs at Sing Sing (again, under
the Pilsbury system), echoed Broome’s findings. When asked “by what rule
these instructors undertook to regulate the amount of work which each man
shall do?” the former Sing Sing officer replied: “None, except as long as life
and body hold out; that seems to be the test.”'*3

Judging by reports from Sing Sing and elsewhere, this “test” was com-
monplace in the prison factories of the 1880s. Prisoners working for John
Sherwood Perry’s stove-molding factory in the early 1880s, for example, were
reportedly being worked to the point that they actually dropped faint and
exhausted on the factory floor.'®* Although, in free industry, the chronic
shortage and unsteadiness of waged labor, and the potential for industrial
conflict, furnished at least a partial check against such obscene levels of
exploitation, in the prison factories of the 1880s, the contractor did not
have to worry too much about either losing his workforce or provoking a
strike. With the state bound, under the terms of the contract, to maintain
a steady supply of healthy, well-disciplined convict laborers, the contractor
tended to work his convicts as hard as he needed to and without regard
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For example: Report of Colonel J. L. Broome, U.S. Marine Corps, to Secretary of the Navy,
reprinted in Annual Report of the Prison Association of New York, 1879, 9; New York State
Assembly Committee on State Prisons (1883), 7; Wines and Dwight, Report on the Prisons
and Reformatories, 262.

Broome estimated that prison cobblers were cutting and sewing twenty-five percent more
shoes each day than a free workshop of the same size. Report of Colonel J. L. Broome, U.S.
Marine Corps, to the Secretary of the Navy, reprinted in Annual Report of the Prison Association
of New York, 1879, 9. Broome, a distinguished veteran of the Mexican and Civil Wars, served
at the U.S. Marine Barracks in New York, Portsmouth, and Norfolk. As commanding officer
of his detachment, he led the raids against the illegal whiskey stills in Brooklyn, New York in
1868 and 1870, and put down the whiskey riot of 1868. Register of the John Lloyd Broome
Papers, U.S. Marine Corps Museum, Quantico, Virginia (Manuscript Register Series Num-
ber 6; no date; no page number).

192 Broome to the Secretary of the Navy, 9.

193 New York (State) Assembly Committee on State Prisons (1883), 93.

194 New York (State) Assembly Committee on State Prisons (1883), 9.
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for their welfare. Particularly when it came to the unskilled, highly mecha-
nized, labor to which contractors tended to put prison workers, contractors
had little incentive to nurture and protect their workers or to retain the
same laborers over long periods of time: An exhausted and broken prison
laborer, performing rudimentary tasks such as ladling molten iron, could be
quite easily replaced with a healthier, fitter body drawn from the constantly
replenished pool of newly committed prisoners. Contractors drove their
prison laborers extraordinarily hard; they did so not because they sought to
wreak vengeance on criminals or because they were sadistic or believed hard
labor made good men out of bad convicts; they worked their prisoners to
the bone because, under a system in which the state replaced, at no cost to
the contractor, any and all broken, exhausted, sick, or disobedient laborers
with fresher, fitter, more obedient ones, it made sound business sense to
do so. The legal and practical structures of the Gilded Age penal systems
fostered such conduct.

As well as driving their prison laborers harder and longer than had been
possible under the more regulated contract systems of the Reconstruction
era, the large-scale contractors of the Gilded Age increasingly put convicts
to a variety of tasks that directly endangered life and limb. Being put to
hard labor in a Northern prison factory often exposed the convict to dan-
gerous substances or unsafe or faulty machinery and tools; prison labor’s
injury and occupation illness rates significantly rivaled those of workers in
free factories. In Perry’s oven-molding manufactory, for example, prisoners
working in the polishing shop for any length of time inhaled large quantities
of emery dust (generated by polishing the iron castings) and, consequently,
developed serious respiratory problems.'®> Sing Sing’s hospital recorded an
unusually high number of severed feet and bodily burns among the prison’s
iron and stove workers, because of the company’s use of inferior ladles that
often broke, causing molten iron to course down the worker’s legs and onto
his feet.'®® The physicians’ reports for the year in which the large Perry con-
tract went into effect showed a tremendous upswing in both the number of
prisoner requests for treatment by the prison doctor and the number of pris-
oners actually treated: Between May and August of 1877, during the months
in which Perry’s iron-molding operation got up and running in earnest, the
number of injuries treated in that workshop inclined steadily from 49 for
the month of May to 715 for August —an increase of about 1,460% in a three-
month period. With approximately 520 prisoners working in the shop by
August, that was an injury rate of well over one treated injury per worker
per month. (The surviving records do not indicate the precise nature of the
injuries. However, in August, 1877, one in five [or 108] injuries were severe
enough that the prison physician excused the wounded prisoner from labor
altogether).'7

95 New York (State) Assembly Committee on State Prisons (1883), 22, g1.

106 New York (State) Assembly Committee on State Prisons (1883), 61. In two days in 1881, for
example, eight Sing Sing prisoners were treated for foot burns, 14-21.

197 Sing Sing Prison Physician’s Report, in New York State Superintendent of Prisons, Annual

Report, 1876/77, 52.
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Prisoners’ increased vulnerability to overwork and serious industrial acci-
dents and illnesses in the 1880s was reflected in — and compounded by —
prisoners’ lack of legal recourse in the event they suffered an industrial
accident. This was true even where the accident may have been the direct
result of negligence by the state or the contractor. One possible avenue of
legal redress for prisoners lay in the protections afforded a servant in the
master-servant relation. However, until the 18gos (when prison law began
to change), most state courts denied that such a relation existed between
the convict and either the state or the contractor. In 1881, for example, the
Supreme Court of the State of New York ruled that the relation between
contractor and convict was not one of master and servant, and that the con-
vict, therefore, was not protected at law as a “servant” would be in relation to
his “master.”*°8 In effect, the contractor, in his conduct of prison industries,
was free of even the (admittedly, rather limited) legal constraints imposed
by the master-servant relation, although the convict lost the benefit of that
relation’s protections.

New York’s Supreme Court elaborated upon this principle, three years
later, when a former prisoner, Warren E. Lewis, sued New York state for
damages for serious injuries he had sustained while performing hard labor
as a prisoner at the Elmira Reformatory for Boys in 1879.'°9 Under the war-
denship of Zebulon R. Brockway, that institution was operating a large-scale
hollow-ware business on a piece-price basis: Young male prisoners labored
away, for upwards of eight hours a day, casting molten iron, under state-
employed overseers and instructors, in quantities and to specifications pro-
vided by private contractors. One such prison worker, Warren E. Lewis, upon
discovering that a ladle in which he was carrying molten iron was defective
and was likely to break and pour molten iron on himself and others, had
appealed to his overseer (presumably, for a new ladle). The overseer did
nothing, other than to compel Lewis to continue working with his cracked
ladle; Lewis was later severely burned when, just as he had forewarned, the
cracked ladle shattered, spilling the scalding iron down his legs and across
his feet. Upon release from Elmira, Lewis sought damages for his injuries,
under legal principles governing the master-servant relationship.

In court, Lewis’s counsel argued that, although Lewis had been a prisoner
at the time of the accident, he was protected by the master-servant relation,
in which the state was Lewis’s master and Lewis, the servant of the state.
In light of the overseer’s negligence, argued the attorney, the state owed
the former prison compensation for his terrible injuries. In a unanimous
decision, Supreme Court Justice Danforth found that no such master-servant
relation existed between the state and its prison laborer: “The claimant was
not a voluntary servant for hire and reward,” he ruled, “nor was the State
his master in any ordinary sense. [Lewis] was compelled to labor as a means

198 Cunningham v. Bay State Shoe and Leather Co., New York Supreme Court, 1881, reported in

The American Law Review 2 (Dec. 1881) 811.
199 Warren E. Lewis, Appellant, v. The State of New York, Respondent [No number in original] Court
of Appeals of New York, 96 N.Y. 71; 1884 N.Y. LEXIS 469 (1884).



124 The Crisis of Imprisonment

of reformation, and to endure imprisonment as a punishment and for the
protection of the community.” Justice Danforth went on to argue that the
“cause” of the prisoner’s injuries, lay — not with the state, or the irresponsible
overseer, or the manufacturer of the defective ladle — but with the prisoner
himself, and, in particular, with the crime he had committed and for which
he was sentenced to imprisonment at hard labor in the first place: “While
employed, [Lewis] was subject to such regulations as the keeper charged
with his custody might, from time to time, prescribe, and if in the course of
service he sustained injury, it must be attributed to the cause which placed him in
confinement. He acquires thereby no claim against the State...” (emphasis
added).''° The prisoner, having committed a crime that was punishable by a
prison term, was responsible for any accidents and injuries that might befall
him in the course of his forced labor in prison: In effect, Justice Danforth
claimed that Lewis had brought his devastating injuries upon himself.

Sophistic rulings such as these not only withheld from the convict the
meager protections afforded by the master-servant relation, but suggested
that the court would hold neither the state nor, by inference, the contractor
responsible for injuries a prison laborer suffered while under the supervision
of that state or contractor: Because the prisoner was in an involuntary, rather
than a voluntary relationship, the law of master-servant relations did not
pertain. (This arguably contradicted Danforth’s other position — that the
prisoner had, presumably through a voluntary act of crime, placed himself
in the position of being injured in the first place). The federal courts also
refused to protect prisoners at this time, though on different grounds: The
handful of state prisoners who filed civil rights suits in federal court found
their cases dismissed on the grounds that federal courts lacked jurisdiction
over state prisons.'"!

119 Ibid. In the late 1880s and 18qos, as contract prison labor became the object of a series

of exposés, critiques, and large-scale protests, a number of courts in both the North and
the South softened the positions found in Ruffin and in Lewis. In 1891, a Federal Court of
Appeal ruled that a federal prisoner who was put to contract labor and who was injured on
faulty scaffolding that the contractor had erected and that the prisoner was compelled to
work on, was in a master-servant or employer-employee relationship with the contractor, and
so, entitled to compensation for “the pain and suffering that he may have been subjected
to from the time of the accident up to this time, and which may be caused to him in
the future” and charged the jury to take loss of earning capacity into account in their
calculation of compensation. Justice Chiras, in Dalheim v. Lemon et al, Circuit Court, D.
Minnesota, Fourth Division, 45 F. 225; 1891 U.S. App. LEXIS 1733 (1891). Some state
courts, however, stood firm: In 18go, for example, the Ohio Supreme Court ruled that no
relation of master and servant existed between a contracted prisoner and his contractor:
The plaintiff, a prisoner who had been severely injured when a poorly installed ceiling fan
in the contractor’s workshop fell out of its fixture, could not recover damages. George W.
Rayborn v. Alexander G. Patton, State of Ohio, Court of Common Please, Franklin County,
18go Ohio Misc. LEXIS 167; 11 Ohio Dec. Reprint 100 (1890).

For useful overviews of the history of prisoner litigation, see Jim Thomas, Prisoner Litigation
and the Paradox of the Jailhouse Lawyer (Totowa, New Jersey: Rowman & Littlefield, 1988), and
John A. Filter, Prisoners’ Rights: The Supreme Court and Fvolving Standards of Decency (Westport,
Connecticut: Greenwood Press, 2000).



Commerce Upon the Throne 125

In the 1880s, as the state courts reassured contractors and the state that
they were not in a master-servant relation with their convicts, and federal
courts refused to intervene, the everyday relations of authority and power
in the workshops also began to change. In statute law, all matters relating
to the disciplining of prisoners (including the imposition of punishment
and the grounds upon which punishment might be meted out, the setting
of prison rules, and the authority to enforce those rules) fell exclusively in
the state’s domain; the contractor and his civilian employees were simply
to explain, demonstrate, and direct the process of production in the work-
shops. This neat distinction between the contractor’s purview and that of
the state was easy enough to draw in theory; on the factory floor, however, it
proved little more than a flimsy fiction. The business of industrial produc-
tion necessarily involved the contractor and his overseers and foremen in
the disciplinary relations of the prison, at least to the extent that organizing
and overseeing prisoners as they labored in the factories were concerned.
Much as Colonel Broome had observed at the Albany penitentiary, civilians
“paid by the contractor” started to play an enlarged disciplinary role in the
prison workshop. The contractor’s foremen and instructors determined the
kind of work to be done and set the pace. Overseers and foremen employed
by the contractor exercised considerable authority over prisoners by report-
ing, and threatening to report, prison laborers to the state’s keepers for
real or alleged incidents of slacking, disobedience, or poor workmanship.
The states’ guards still executed corporal punishment, but its imposition
became tightly tethered to the contractor’s setting of targets and standards,
the prisoner’s performance as a laborer, and the overseer’s assessment of
the quality and quantity of the prisoner’s labor.

At the same time, in many prison factories, the state’s prison keepers
effectively became auxiliaries of the contractor — a relationship that many
contractors affirmed and buttressed by putting the state’s guards on the com-
pany payroll. In the 1870s and 1880s contractors commonly supplemented
the wages of guards and other state officials.*'* Indeed, as one Sing Sing con-
tractor putitin 1870, topping-up the keepers’ monthly wage was a vital part
of the contractor’s business: “(a)ll the contractors have to do this” (italics in origi-
nal)."'3 (Sing Sing contractors did so to the tune of about $6 to $10 per guard
per month).''4 In return, prison officers coordinated punishments with
overseers and surveilled and recorded prisoners’ work performances. Civil-
ian foremen commonly referred prisoners to the state keepers for punish-
ment, and pressured state officers to drive prisoners to higher levels of pro-
ductivity through more liberal infliction of punishments. The contractor’s

2 The 1870 New York commission condemned the custom as nothing but “bribery.” Report
of the State Commission on Prison Labor (1871), Annual Report of the Prison Association of
New York, 1870, 126.

113 Report of the State Commission on Prison Labor (1871), in PANY, 26th (1870), 1871, 126.

"4 For a firsthand account of the contract industries at Sing Sing, told from the point of a
prisoner, see Timothy Gilfoyle’s vivid history, A Pickpocket’s Tale: The Underworld of Nineleenth-
Century New York (New York: Norton, 2006). Thanks to Timothy for sharing the manuscript.
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overseer sometimes also questioned the guards’ judgment of a worker’s
performance as “satisfactory.”''> Whether foremen and overseers directly
requested the paddling or other punishment of a prisoner, as one of Perry’s
foremen reportedly did at Sing Sing in 1882, or the state’s guards took it
upon themselves to paddle supposed shirkers or disobedient prisoners, the
infliction of punishments became closely tied to the prisoner’s performance
(or nonperformance) of his labors. "6

The state’s keepers began to work for the contractor in other capacities,
too. Prison officers often found themselves obliged to assist the contractor
and his foremen with clerical work and other tasks that were of service more
to the contractor than to the state. By the early 1880s, Sing Sing’s officers
routinely performed a range of tasks for the contractor that, in many cases,
interfered with their ability to fulfill the principal duties of state’s keeper.
Rather than being “constantly on their feet, strictly and vigilantly observing
all the convicts” and in “constant readiness at all times for any exigency,”
as New York state prison rules mandated, some of the keepers spent their
(and the state’s) time doing paper work for the contractor. The keepers
inspected convicts’ work and maintained records of tasks, short work, and
bad work — all of which was of much more importance to the contractor
than to the state, and most of which fell outside the formal duties of state
prison keepers. In effect, the keepers were furnishing the contractors with
essential administrative labor."'7 Such an arrangement amounted to a tacit
employment relation between contractor and state’s guards. Contrary to
law, it also made keepers answerable to two masters (the state and private
business enterprise) and spliced what was supposed to be an undivided line
of authority between the warden and his keepers.

As contractors, overseers, and keepers reinvented the relations of author-
ity and loyalty in the prison in the 188o0s, the formal and informal rules of the
prison and the kinds and intensity of punishments meted out to prisoners
also changed. Under the shortlived “reformatory” programs of the Recon-
struction era, as we have seen, many prison authorities and rulebooks had
treated the activity of hard labor as but one of several essential activities of
the prison regimen; rudimentary schooling, reading, and religious educa-
tion and worship were accorded equal, if not greater, importance. With the
advent of large-scale, rationalized contracting in the mid-1870s, however, the
observance of industrial discipline eclipsed all other disciplinary objectives

15 James T. Cooper, officer at Kings County Penitentiary, complained of this to the New York
(State) Assembly Committee on State Prisons [(1883), 205]. He noted, however, that he
knew of one instance in which contractors had overridden a keeper’s refusal to administer
more punishment. Ibid, 205-6.

16 According to testimony in 1882, one of Perry’s foremen, on at least one occasion, ordered
the paddling of a prison laborer. For similar reports, see Wines and Dwight, Report on the
Prisons and Reformatories, 262; New York State Commission on Prison Labor, 7; Report of
Colonel J. L. Broome, U.S. Marine Corps, to Secretary of the Navy, reprinted in Annual
Report of the Prison Association of New York, 1879, q.

"7 New York (State) Assembly Committee on State Prisons (1883) 97-9.
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and became the foundation of prison order in general. Dutiful labor was
frequently listed as the first and foremost rule of prison life. Under the Pils-
bury system at the Albany county prison, for example, the rulebook (entitled,
“Duties of Prisoners”) made obedient labor the paramount requirement of
prison life: “1. The prisoners are to labor faithfully and diligently, are to
obey all orders promptly, and are to preserve unbroken silence.”'® Unsatis-
factory work, accidents involving damage to machinery or materials, acts of
insubordination, failure to meet task (thatis, produce a setamount of goods
on any one day), refusal to work, and sabotage became the most commonly
punished offenses. Prisoners were also commonly punished for “insolence”
to the “citizen” foremen, and for arguing with them."'9 In 188, Sing Sing’s
prisoner pharmacist, who spoke German fluently and had acted as transla-
tor for the principal keeper on a number of occasions, testified that after
locking a prisoner in position for a paddling, the keeper had instructed him
to tell the prone prisoner, in German, that “he has fallen short of work and
he must do his task, and if he don’t do his task next time I am going to
paddle him.”*2°

As well as elevating strict industrial discipline to a position of paramount
importance in the formal and informal rules of prison life, keepers ceased to
enforce certain longstanding prison rules. At Sing Sing, for example, keep-
ers no longer enforced the rule requiring that a keeper accompany any pris-
oner who, in the course of his work, had to move between workshops. Offi-
cers also ceased to enforce rules prohibiting instructors and officers from
giving prisoners “gifts” or trading with or selling anything to prisoners, and
rules requiring all transfers of prisoners between workshops to be approved
by the warden, agent, or principal keeper.'*' In industries in which a degree
of communication among workers, or between overseers and workers, was
necessary, the oldest and most fundamental of American prison rules —
the rule of silent labor — became all but obsolete. Although it remained on
the prison rulebooks through the period, in many prisons it was enforced
inconsistently, if at all. The advent of large-scale, highly rationalized prison
industries had rendered these rules obsolete and even counterproductive;
contractors quietly put them aside.

The kind and intensity of punishments meted out to prisoners, for trans-
gressions real and imagined, also changed with the advent of large-scale
contracting in the prisons of the Gilded Age. Three distinctive kinds of
punishments became commonplace: labor punishments, which made labor

18 Rules, Regulations, and By-Laws for the Government and Discipline of Albany County Penitentiary
(1868) [New York Public Library], 27. This rule, and the priority assigned it, remained on
the books through 188z2. See, Rules, Regulations, and By-Laws of the Albany County Penitentiary
Jor Its Government and Discipline (1882) [New York Public Library].

"9 New York (State) Assembly Committee on State Prisons (1883), 40. Gilfoyle notes that a
former Sing Sing guard tesitifed in 1882 that prisoners were punished for failing to make
task; Gilfoyle, A Pickpocket’s Tale (mss.), 33.

129 New York (State) Assembly Committee on State Prisons (1883), 39.

2! New York (State) Assembly Committee on State Prisons (1883), 96—7.
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itself a punishment by raising the amount and intensity of work the convict
was to perform; shock-oriented punishments, which took aim at the sub-
ject’s central nervous system; and deprivative punishments, the more minor
of which took away the hard-earned comforts of prison life (such as tobacco)
and the most serious of which aimed to drain the prisoner of his will and
capacity to avoid or disrupt labor. Although keepers had innovated some of
these punishments in the wake of many states’ prohibition of the use of the
lash in prisons (in the 1840s and 50s), these forms of discipline were par-
ticularly well suited to the industrialized, large-scale contract labor system
that came to dominate American prisons after 1876; indeed, in the Gilded
Age these punishments underwent standardization, became a routine part
of prison life, and displaced most of the older techniques of punishment.'**

The punishment of harder, longer, labor became routine in the 1880s.
Prisoners who accidentally ruined work or failed to make task were punished
by the imposition of labor penalties that either raised the amount of labor
to be performed on a daily basis or indirectly extended the convict’s prison
sentence. The standard labor penalties were loss of “good time” (which was
typically earned in the workshops and which enabled convicts to shave weeks
and even months off their sentence) and the raising of the minimum daily
stint. Loss of good time lengthened the prisoner’s sentence (and, by default,
his time in the workshops); raising the daily stint forced him to speed up his
work or face a more serious punishment such as a slugging or tricing. Often,
the keepers combined labor penalties with the other kinds of punishment:
When a prisoner failed to make task, he was required to make up the work
the next day and was also subjected to a paddling.'*3 Like the punishments
of deprivation and shock, labor penalties were almost always meted out for
offenses (whether real or imagined) that took place on the factory floor or
otherwise arose in connection with the prisoner’s performance of his labor
“duties.”

Shock punishments administered a swift, maximally painful but typically
undebilitating, dose of physical pain to the prisoner’s central nervous sys-
tem. “Slugging,” stringing-up (or tricing), and ice-bathing were the three
most common techniques of the shock mode of punishment and they were
routinely meted out to prisoners for poor work or disobedience in the work-
shops. Such punishments administered short, sharp, bursts of searing pain,
and hinted at the physical devastation or death that would follow should
the prisoner refuse or fail to render up the required quality and quantity of
labor. At Sing Sing, Clinton, Elmira, and Albany prisons, a laggardly worker
could find himself whisked out of the factory to a punishment room, where a
guard locked him to the floor and wall, in a bent-over position, and admin-
istered a “slugging” to his bare buttocks with a wooden or thick leather

122 See Gilfoyle for a discussion of the intensification of punishments under the Pilsbury system
after 1879. Gilfoyle, A Pickpocket’s Tale (mss.), 41-2.

123 See, for example, the sworn testimony Elihu R. Campbell, a former state instructor in New
York prisons, New York (State) Assembly Committee on State Prisons (1883), 87—9.
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paddle.'** At Sing Sing, under the Pilsbury system, approximately five to
ten prison laborers were subjected to this punishment of “slugging” every
day, except Sundays (when prisoners usually did not work). Except in cases
of extreme injury or accident, prisoners were immediately returned to the
workshop after the administration of shock.'*> The report of one former
Auburn prisoner, in 1879, that he had received lashes for failing to pro-
duce his task of eleven iron hamboilers for his contractor was echoed in
the testimony of many former convicts and guards.'*® Convicts who ruined
materials, whether intentionally or by mistake, were also subjected to this
kind of punishment. The experience of a prisoner-cobbler, who labored at
inking the soles of shoes for a contractor at the Albany penitentiary, was
not uncommon: As punishment for making a mistake in the inking pro-
cess, he was fined a week’s worth of tobacco; when he made a subsequent
mistake, spilling the dark ink on the fine white lining of a shoe, the civil-
ian instructor reported him to the keeper, whereupon the deputy warden
promptly marched the prisoner out of the shop, shackled him to a wall, and
administered fifteen lashes of a leather paddle.'*?

Other forms of shock punishment that became a fixture of American
prison life during the Gilded Age included the particularly time-efficient
punishment of stringing-up. The prisoner was “triced” up by the thumbs,
with the help of fishing-line and a pulley mechanism attached to the ceiling
of a purpose-built punishment room. At Sing Sing, this machine enabled
the principal keeper to lift the prisoner clear off his toes, which resulted
in nerve-tearing pain that the victim could endure only for a matter of
seconds.'® During the same decade, convicts in many American prisons

#4 Sworn testimony of Jules M. Columbani, former prisoner and former head pharmacist. Sing
Sing hospital, before the New York State Assembly Committee on Prison Labor (1883), 4-5.
Columbani testified that Sing Sing had two paddles, “one thatis shown to the committee and
the other is kept in hiding and is the actual instrument.” The latter was reportedly a thick
leather paddle, used on the naked buttocks of the prisoner; Columbani, who worked in the
prison hospital, which was next to Sing Sing’s paddling room, claimed he often heard the
strikes of the paddle and then treated prisoners after the punishment. On one occasion, he
testified, he heard guards administer 15 strikes to one convict, an African American man
by the name of Louis; another convict, by the name of John Kehoe, reportedly received g15
blows on another occasion. New York State Assembly Committee on Prison Labor (1883),
5, 6, 37. See also sworn testimony of Richard Platt, 79; and sworn testimony of former prison
officer Elihu Campbell, 107-8, 112. For testimony and reports of work-related paddlings at
Elmira Reformatory for Boys, see New York Times, March 26, 1882, 1; Sep. 28, 1882, 5.

125 New York State Assembly Committee on Prison Labor (1883), 74-5.

126 N York Times, May 2, 18709, 2.

127 Sworn testimony of former prisoner Richard Platt. New York State Assembly Committee on
Prison Labor (1883), 72—3.

128 Sing Sing Prison: Its History, Purpose, Makeup, and Program (Albany: New York State Depart-
ment of Correction, 1958), 29; Colonel J. L. Broome, in his investigation of prisons for
the Secretary of the Navy, reported that paddling was undertaken at Sing Sing, although
the laws of the State of New York forbade the practice. Colonel Broome reported he sub-
jected himself to the tricing punishment, and lasted forty seconds. Report of Colonel J. L.
Broome, U.S. Marine Corps, to Secretary of the Navy, reprinted in Annual Report of the Prison
Association of New York, 1879, 14.
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were subject to the cold shower bath and variations of that technique. This
punishment (which had first been used in the Boston House of Correction
in the late 18g0s and at Auburn prison after the formal abolition of the lash
in the 1840s) combined nervous shock with a threat of imminent death by
drowning: The keeper swiftly administered a massive shock to the victim’s
central nervous system by plunging him into a large vat of ice-cold water, and,
by holding him under, communicated to the victim the ease with which the
keeper might kill him. At Auburn prison, the practice had been combined
with use of that old, pre-Revolutionary instrument of punishment — the
stocks — and often to deadly effect. In the earliest days of its use, the prison
physician reported that the victim was fastened into the stocks, which forced
his head back, and then the keeper would “douche” him with ice-cold water.
The doctor explained,

The muscles involuntarily shrink from the application of cold. But [when in
the stocks] they must bear the whole shock in all its severity. . . . The first effect
is strangulation to a most painful degree. The next is aberration of mind,
convulsions, congestion of the brain, liver, and bowels. The blood, receding
from the surface, is thrown suddenly and violently upon these organs, and the
above result is inevitable.'*9

Former prisoners also remarked upon the various uses of ice water as a
punishment designed to shock the nervous system: John B. Reynolds, for
example, recalled the occasional use of water torture in the Kansas State
Prison in the 1880s. According to Reynolds, particularly recalcitrant prison-
erswere stripped, strapped to awooden post, and then hosed at a pressure of
about 60 pounds per square inch: “(a)s the water strikes the nude body the
suffering is intense,” Reynolds observed.'3° Such extreme forms of chastise-
ment were not as commonly resorted to as others; they appear to have been
reserved for prisoners who repeatedly, and flat-out, refused to work. One
witness of a “bathing” in an Ohio prison noted that the prisoner was held
down for some time, then allowed to breathe, and finally asked “whether he
will consent to make bolts.”*3!

The third kind of punishment to be refined and routinized in the indus-
trial prisons after 1876 was based on the principle of deprivation. At its
most extreme, it involved isolation, sensory deprivation, dehydration, and
starvation. Although the shock punishment of a slugging or a tricing was
relatively time-efficient and was meted out as a corrective to poor or slow
work, or minor acts of insubordination, corporeal deprivation was gener-
ally a more serious punishment that was reserved for prisoners whom the
keeper perceived to be deeply and willfully resistant to labor discipline. The
prisoner was held for a matter of days or weeks in a stripped-down “dark

29 Boston Prison Discipline Society, Fourteenth Annual Report (1839) 95; Twenty-Fourth
Annual Report (1849), 49.

3¢ John R. Reynolds, The Twin Hells: A Thrilling Narrative of Life in the Kansas and Missouri
Penitentiaries (Chicago: M. A. Donahue, 1890), 94.

13! Gildemeister, “Prison Labor,” 117-8.
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cell” or “dungeon” and put on a strict bread-and-water diet. Such punish-
ment aimed at breaking the will of the prisoner by disorienting him and
draining his energy. As Sing Sing’s prisoner pharmacist testified in 1882,
prisoners who flat-out refused to work were typically thrown in the dark-
cell, and the length of confinement there was determined by the prisoner’s
“entire submission” to the labor regime.'3* Although deprivation, like shock
punishment, had been in use in varied forms since the use of the whip had
been prohibited in most state prisons (in the 1840s), the practice had been
somewhat haphazard. In New York and elsewhere, before 1879, the dark-cell
was typically a makeshift arrangement: The keepers adapted a regular cell
as a deprivation cell, simply by blocking out all sources of light.'33 In the
Gilded Age, the practice was refined and rationalized. In the 188o0s, prison
administrations constructed purpose-built dark-cells and dungeons. At Sing
Sing, for example, the dark-cell was a tiny room on the ground floor of
the prison, constructed out of four large flagstones — one for each wall —
completed by a great iron door without windows.'3¢ (The room earned the
named “the cooler” for its bone-numbing temperatures.) In these years, as
well, the state began openly regulating the amount of bread and water to
be supplied a dark-cell prisoner. What had been a makeshift and informal
punishment before the 1870s became, in the great prison factories of the
1880s, a routinized, regulated, systematically administered form of discipline.
Although most contractors were not personally or directly responsible for
the invention of these punishments, the highly consolidated labor system
of which contractors were the direct beneficiaries helped foster their pro-
liferation and refinement. Whether or not such punishments did, in fact,
make “good” workers of prisoners, contractors and their foremen made
extensive, if indirect, use of these disciplinary tactics with that end in mind;
contractors’ implicit approval of these techniques of governance ensured
their continuance.

Although the effects of the rationalization of prison industries were felt
most keenly at the quotidian and administrative levels (and by the prisoners,
keepers, and foremen who made the system “work”) the states’ adoption of
Pilsbury-like labor systems had equally important consequences for the rela-
tionship between state government and prison contractors. As most North-
ern prisons consolidated their contracts and as prison industries became
large-scale, monopolistic enterprises, the power relation between the state
and the prison contractors began to shift. Although the contractors con-
tinued to need the penal arm of the state (as a procurer of labor), under
the conditions of consolidation and oligopoly that prevailed in the Gilded
Age, state government needed the contractor more. The state’s growing
dependency on the contractor was at once financial, administrative, and ide-
ological. Although, in the mid-188o0s, the Northern states’ sale of prisoners’

132 New York (State) Assembly Committee on State Prisons (1883), ;2.
133 Gilfoyle, A Pickpocket’s Tale (mss.), 31
134 New York (State) Assembly Committee on State Prisons (1883), 22, 25.
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labor to contractors often did not cover the costs of running the prison,
it nonetheless defrayed enough of the operating costs of imprisonment
to make it essential. The country’s factory contract prison system covered
sixty-five percent of the ordinary running expenses incurred by state govern-
ment (chiefly, the cost of feeding the prisoners) and fifty-six percent of total
expenses (running expenses plus extraordinary repairs, construction, and
so on); piece-price labor, which operated on a much smaller scale, gener-
ated enough income to cover twenty-three percent of the prisons’ running
expenses and twenty-one percent of total expenses. Under the lease system,
the state had few, if any costs, and sometimes made a profit on the deal.'35

Moreover, as the contractor’s large-scale operation became the anchor
of the prison’s finances and as prison rules, punishments, and relations of
authority came to serve the contract system, any sudden or unexpected with-
drawal of the contractor promised to unleash a wide range of disorders in
the prison. That the collapse of prison order during the long depression
of the 1870s had triggered political crises in several states made it seem
even more imperative that the state continue to attract, accommodate, and
hold onto private enterprise.'3® When local and national labor movements
once again revived their campaign against the contracting out of prisoners
as laborers, prison wardens warned that to disband the system would be to
plunge prisoners into idleness, ill-discipline, mental and physical suffering,
and outright rebellion. Acutely aware of their dependency on particular
contractors, high-ranking prison officials began arguing, in the 188o0s, that
the good order of the prison and the health and welfare of the prisoners
depended on the continuation of the contract system. Although, just ten
years earlier, most prison wardens and reformers had looked upon the con-
tract system as an inherently abusive system that should be closely regulated
and, ultimately, abolished, by 1885, most had come to see it as indispensable
to the prison order (as we shall see in the next chapter).

Many contractors appear to have been well aware both of the imbalance
in the power relation between themselves and the state and the perception
of most penologists and high-ranking wardens that contractors were indis-
pensable to the financial and disciplinary order of the prison. Contractors
repeatedly sought to ensure that the state shouldered as much of the risk
and as many of the costs of their business as possible. Events at the Kansas
state prison typified this unequal relationship between state and contractor.
In 1873, the Kansas Wagon Company signed a contract with the State of

'35 The lease generated 372% of the total expenses incurred by the states in running their
lease penal systems, and 267 % of total expenses (largely because the lease transferred the
costs of feeding and housing prisoners from the state to the lessee). Report of the Secretary
of the Interior, Vol. 5, U.S. Commissioner of Labor, Convict Labor in the United States
(Washington: U.S. Government Printing Office, 1887), 296.

136 Christopher Adamson, “Toward a Marxian Penology: Captive Criminal Populations as Eco-
nomic Threats and Resources,” Social Problems 31:4 (Apr. 1984), 435-58, 448; W. David
Lewis, From Newgate to Dannemora: The Rise of the Penitentiary in New York, 1796—1848 (Ithaca,
NY: Cornell University Press, 1965), 267, 272—4.
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Kansas for the labor of the state prisoners; as was quite common at that
time, the contract stipulated that the contractor, and not the state, was to
supply “all machinery.”'37 Despite the fact that Kansas state law directed that
the state prison operate a public-account labor system, and even though the
state attorney general found that contract prison labor had no basis in law,
the warden of the state prison signed a five-year contract. This illegal con-
tract gave the Kansas Wagon Company the option to renew the contract
for another ten years, and stipulated that neither the warden nor the state
legislature could raise the contracted price of prison labor or divert that
labor to other employers. '3

Shortly after signing the contract, the Kansas Wagon Company insisted
that the state pay for and install new machinery, enlarge the workshops,
supply power, and prevail upon the Kansas Pacific Railway to lay a railroad
switch between the penitentiary and its trunk line.'39 Although, under the
terms of the Company’s contract with the state, the state was not bound to
supply the Company with machinery, the Kansas Board of Prisons agreed
to do so. The Board, however, held fast in refusing to meet the Company’s
other demands. The Company’s proprietor responded by swiftly dispatch-
ing a brief notice to the Board: “In accordance with the provisions of the
contract of March 7, 1873,” he wrote, “we hereby give notice that our con-
tract will cease at the expiration of ninety days from this fifth day of August,
1873.”'4° Having lost the contractand facing widespread idleness in the state
prison, the Board immediately advertised for bids for the redundant prison
labor. The Kansas Wagon Company privately placed bids and offered to pay
what amounted to just half the price they had been paying for the labor of
the prisoners under the original contract. Desperate to put their prisoners
to work, the Board soon resumed talks with the Kansas Wagon Company;
shortly afterwards, the state and the Company signed a new contract, the
terms of which were exactly those the Company had demanded upon pain
of canceling the original contract, and which the state had initially refused
to entertain.'#'

Although the case of Kansas was particularly acute, much the same
dynamic was at work in other prisons around the country. Contracts for
prison labor frequently turned out to be binding only on the state. Because
of the state’s desperation to putits convicts to work (and to keep them there),
contractors such as the Kansas Wagon Company were typically able to dic-
tate the terms of the business arrangement, to renege on their contractual
obligations, and to renegotiate contracts whenever a downturn in business
or other contingency made it prudent for them to do so. Throughout the

137 “[Signed] KANSAS WAGON CO,” Proceedings of the Annual Congress of the National Prison
Assoctation of the United States, 1874, 317.

138 Thid., g15. 139 Ibid., g15.

19 Ibid., g17.

4! Under the original contract, The Kansas Wagon Company was to pay the state 60¢ per
skilled prison laborer per day; under the new contract, the Company was to pay the state
22¢ per day for the same skilled laborers.
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period, contractors sued and threatened to sue over allegedly inadequate
conditions, withheld full payment for labor, and, in financially difficult times,
sought (and received) credit from the state. Furthermore, as Glen Gilde-
meister notes, it was “not uncommon” for a contractor to refuse outright
to pay for the labor for which he had contracted.'#* Particularly where all
or most of an institution’s prisoners were contracted out to just one con-
tractor, state officials were inclined to make concessions in an effort to keep
the contractor: Fearful that the contractor might simply up and quit (and,
thereby, throw the prisoners into dangerous idleness), states often ended
up capitulating to their demands and paying for the extension of workshops
and the installation of machinery, boilers, or whatever else the contractor
requested. Under the conditions of private monopoly that prevailed in the
prisons of the Gilded Age, the contractors had the state over a barrel.

* % ok ok ok

By the early 1880s, almost every state prison system in the country was func-
tioning along the lines I have just described. Prison industries now operated
on a large-scale, highly rationalized, and monopolistic basis; with but a few
exceptions, the states had abandoned the “reformatory” or “progressive”
rehabilitative programs of the Reconstruction era. In 1880, the new arrange-
ments appeared to enjoy considerable legitimacy among the citizenry; at
the very least, there was little evidence that either a critical mass of the
population or a committed cadre of elite reformers was mobilizing against
it. The various reform movements that had organized, in the early years of
Reconstruction, against the practice of prison labor contracting and that had
prompted state legislatures to rein in the contract system and establish refor-
matory programs had all but withered away: In the course of the crushing
depression of the mid-1870s, the reformist National Prison Association had
lost all momentum, ceasing, at one point, even to convene its annual con-
gresses. The workingmen’s unions that had been the driving force behind
various states’ prison labor reforms had also all but collapsed during the
long depression. In the absence of political pressure against contracting,
and in the face of a mass of increasingly restive, idle prisoners, state legisla-
tors reached out to those with enough capital and organizational heft to put
whole prison populations back to work. In the service of bringing capital
back into the prisons and keeping it there, the state gradually freed contrac-
tors from most of the constraints to which they had been previously subject.

Market and prison now penetrated one another to a degree unknown in
industrial Europe and unrivaled in antebellum America: Prison industries
were pouring a comparatively larger volume and wealth of goods, miner-
als and ore, and agricultural produce onto the markets than ever before.
Within the prisons and lease camps, as we have seen, the profit motive had
quite rapidly extended beyond the workshops and the production process
proper to colonize domains of prison life, law, and governance that had

112 Gildemeister, “Prison Labor,” 38. See also, Adamson, “Toward a Marxist Penology,” 448,
and Lewis, From Newgate to Dannemora, 267, 272—4.
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previously been relatively insulated from both the contractor and the profit
principle. The great majority of American prisoners now spent most of their
days working for large-scale private interests, producing tens of millions of
dollars worth of goods on an annual basis. The distribution of convicts about
the prison system; the amount and kind of food and medical attention pris-
oners received; the grounds upon which prisoners were punished and the
kind of punishments meted out; the fealty of the state’s prison keepers and
relations of authority within the prison; and even the procedures by which
prison sentences might be shortened or lengthened — all became subject to
the contractor’s efforts to raise his revenue and depress his costs.

Nowhere in the United States did the contractors or their foremen coax
this valuable work out of the convicts via the gentler arts of persuasion.
Although, as a whole, Southern lease convicts endured much higher levels
of exploitation and brutality than other prisoners, convicts everywhere were
put to sweated labor in the interests of profit (usually private), often under
life-threatening conditions, and always upon pain of severe corporal pun-
ishment. Unshackled from most of the practical, political, and rudimentary
legal constraints to which employers were subject in “free” industries, con-
tractors worked with the state’s keepers to drive unfree, rightsless prison
workers harder and longer than employers could work the waged laborers
of the period. The least free of American institutions afforded the greatest
possible freedom in the conduct of factories — and this is precisely what
attracted contractors like John Sherwood Perry to the prison.

Under these new conditions, the prison’s disciplinary regime took aim
directly at the prisoner’s body and threatened it with highly rationalized
forms of torture, with the undisguised purpose of rendering hard, industrial
labor the lesser of two pains. Here, and at every level of prison administra-
tion, the objective was not that of making perpetually docile “subjects” out of
prisoners (as Michel Foucault argues was the objective of nineteenth-century
penology) but of driving the body to render up immediate, unceasing, boun-
tiful labor in the workshops. Both in practice and in the administrative imag-
inary, the prison became an amoral domain, dominated almost entirely by
instrumental rationality. Prominent prison administrators, including New
York prisons superintendent, Louis Pilsbury, now openly and publicly con-
demned reformatory and other “moral” approaches to incarceration, dis-
missing them as misguided “sentimentalism”: Felons, Pilsbury declared,
“have passed beyond moral influence,” and “can only be governed by fear
of bodily punishment.”'43 Just ten years earlier, prison officials around the
country had roundly condemned the contract system, publicly disavowed
the penology of terror and the lash, and endeavored to outlaw the inflic-
tion of corporal punishments in the prisons; now, in 1880, such methods of
prison governance were commonplace and generally uncontroversial.'4¢

143 New York Times, Feb. 6, 1880, 4.

44 Pilsbury’s comments did garner some criticism in the press, but it was quite tepid. For
example, “The Treatment of Convicts,” (ed), New York Times, May 7, 1881, 4; Editorial, Feb.
10, 1882, 4.
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Finally, the key relation in the prison had ceased to be that between
imprisoning state and convicted felon; it was now the relation between pri-
vate contractor and convict laborer. Almost everywhere, the penal arm of
government had been reduced to a mere instrument of private, commercial
interests whose primary commitment was to the pursuit of profit. No longer
the force lurking furtively “behind the throne” of formal state authority (as
Wines and Dwight had cautioned in 1867), the contractor, and with him, the
imperatives of large-scale capitalist industry, had emerged from the shadows
to be crowned “sovereign” of the penal domain.
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Disciplining the State, Civilizing the Market: The Campaign
to Abolish Contract Prison Labor

Sour bread, sour bread; no work, no work.

Convicts” mess hall chant, Sing Sing Prison, 1870s

In the Gilded Age, contractors and their agents exercised power far more
effectively than did the great mass of unfree, dependent prisoners in their
charge; but they did not exercise itjustas they pleased.' Rewriting the prison
rulebooks, ordering speed-ups in production, and prescribing new ways of
organizing and disciplining convict workers were easy enough; but actu-
ally implementing the rules and successfully subjecting the convicts (and
the state’s keepers) to the disciplinary rigors of the new regime posed a far
more difficult set of challenges. In the early stages of restructuring (c. 1872—
78), prisoners in every region of the country rebelled and struck against the
reforms with an intensity and confidence unseen since the days of the early
republican penitentiary and its feisty, rights-conscious inmates. Once the
authorities put down these rebellions and submitted their prisoners to the
discipline of large-scale industrial labor, they soon discovered that the very
structure of the new, large-scale contract industries afforded new opportuni-
ties —and new means — of individual and collective acts of defiance. Indeed,
the very success of the consolidated contract system was to have some deeply
contradictory effects, including the destabilization of the system itself.

Nor were these the only difficulties with which large-scale contractors
and the state authorities had to contend in the Gilded Age. Although barely
perceptible before 1882, forces antagonistic to the consolidated contract sys-
tem were quietly reviving and mustering political support for the abolition
of contract prison labor. Beginning in 1878, isolated pockets of farmers and
industrial workers around the country debated the contract prison labor sys-
tem and organized local petition drives; some of these actions sparked inves-
tigations into the workings of the contract system. With the opening of these
small but significant crevices in the otherwise solid supporting walls of the
contract system, prisoners and the occasional prison guard found ways of
relaying details of workshop discipline, corporal punishments, and the con-
tractor’s general conduct of operations to the press and various investigators.

! With apologies to Karl Marx (“The Eighteenth Brumaire of Louis Bonaparte,” in The Marx-
Engels Reader [New York: Norton, 1978], 594-617) and Michel Foucault, Discipline and
Punish: The Birth of the Prison (New York: Vintage, 1979), espec. 135-257, 203—308.
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Such revelations in turn fueled local anticontract labor efforts and hastened
the formation of statewide, and eventually regionwide, anticontract labor
campaigns. By 1883, in several Northern states, the contract prison labor
system was in the grips of a full-scale crisis of legitimacy; within another seven
years, the Southern lease variation of that system would also be in jeopardy
of abolition. Although historians of punishment have all but ignored this
rolling series of prison crises,® it constituted the single greatest watershed in
the history of American legal punishment since the Jacksonian era and the
states’ wholesale adoption of prison labor contracting. It would climax in
the destruction of the very foundation of the nineteenth-century American
penal system and give birth to the progressive prison reform movement.

* With the notable exceptions of Glen Gildemeister (on the North) and Karen S. Shapiro,
Alex Lichtenstein, David Oshinsky, and Edward S. Ayers (on the South), historians have all
but ignored free workers’ anti-contract labor campaigns of the 1880s and 189os; moreover,
none systematically discusses the wave of convict rebellions that preceded and often rein-
forced various local and national drives to end convict contracting. Gildemeister’s ground-
breaking doctoral dissertation includes a useful chapter on organized labor’s efforts, in the
industrial states of the North between 1866 and 1886, to abolish the contract system, and
a brief assessment of their accomplishments; although Gildemeister does not consider the
important differences between the prison labor politics of the Reconstruction Era and that
of the Gilded Age, his study remains the only other detailed account of Northern free labor’s
response to prison labor. Ayers offers a brief but incisive discussion of Southern farmers’
and workers’” opposition to the convict lease system in the 1880s and 18qgos, with particular
reference to Georgia. Shapiro’s New South Rebellionis a superb, book length-treatment of the
free miners’ campaigns against convict leasing in the Tennessee coalfields in the late 1880s
and early 189os; however, she situates the miners’ campaigns firmly within the trajectory of
Southern labor, rather than American penal, history; she is therefore not concerned with
the long-term impact of that campaign on Southern penal practice. None of the otherwise
excellent synthetic accounts of American prison history treats the convict rebellions or the
Knights of Labor and trade union campaigns of the period 1876-1900 in any depth. David
J- Rothman, for example, refers in passing to the existence of “political pressure exerted by
free labor,” and the turning of “solid public opinion” against the convict lease system, but
does not elaborate. Nor, with the exception of Texas, does he consider the series of exper-
iments in prison management that the abolition of contract prison labor sparked in the
1890s and 19oos. Another leading historian of progressive prison reform, Larry Sullivan,
notes that “(p)erhaps the most significant development during the Progressive Era was the
precipitous decline in convict employment,” but does not explore the root cause of that
decline or relate abolition to the progressive prison reform movement that followed on its
heels. Notably, criminologists and penal historians of the 1920s and 19g0s were well aware
both of the history-altering impact of the anti-contract labor movement and of organized
labor’s continuing influence on prison law, policy, and theory after abolition. In 1934, for
example, Blake McKelvey published a highly critical account of “the time when labor legisla-
tion first effectively invaded the field of prisons,” in which he traced the roots of the prison
labor problem of the 19g0s to organized labor’s campaigns against the contract prison
labor system in the 1880s. Glen A. Gildemeister, “Prison Labor and Convict Competition
with Free Workers in Industrializing America, 1840-1890” (Ph.D. diss., DeKalb: Northern
Illinois Press, 1977; New York: Garland, 1987), 196—224, 255; Karin A. Shapiro, A New South
Rebellion: The Battle Against Convict Labor in the Tennessee Coalfields, 1871—1896 (Chapel Hill:
University of North Carolina Press, 1998); Alex Lichtenstein, Twice the Work of Free Labor: The
Political Economy of Convict Labor in the New South (London: Verso, 1996); David M. Oshin-
sky, Worse Than Slavery: Parchman Farm and the Ordeal of Jim Crow Justice (New York: Free
Press, 1996); Edward S. Ayers, Vengeance and Justice: Crime and Punishment in the 1 9th-Century



Disciplining the State, Civilizing the Market 139

The present chapter traces the roots, growth, and fruition of the movement
to abolish contract prison labor.

* ko ok ok %

From the earliest days of consolidation, in the mid-1870s, convicts in every
section of the country engaged in diverse acts of resistance against the efforts
of contractors and prison administrations to speed up production, cut costs
(often by cutting back convicts’ rations), impose a strict disciplinary regime,
and punish disobedient or laggardly prisoners with a liberal dose of the lash,
shock, or internment in the dark cell. Convict defiance ranged from indi-
vidual and collective acts of theft, sabotage, arson, and self-inflicted injury
(of the sort that made it impossible for the injured prisoner to continue
working); through clandestine communication with the press and attorneys
about conditions in the workshops; to various forms of collective action,
including well-disciplined labor strikes and slow-downs, and spontaneous
riots and brawls.

Of all the acts of defiance in which prisoners engaged during the Gilded
Age, collective actions, such as riots and strikes, would prove to be the most
troubling for contractors and prison authorities. Open, large-scale strikes
and riots had not been unknown in American prisons before 1874. How-
ever, in the Gilded Age, an unprecedented number of prison “mutinies” (as
the press typically referred to them) erupted around the country. Large-
scale strikes and riots broke out in more than a dozen industrial prisons
between 1879 and 1892; a number of smaller-scale strikes also took place
in Southern lease camps. In both regions, rebellions caused production to
grind to a halt, sometimes for several days at a stretch, and at considerable
cost to both the contractor and the state (to whom the contractor typically
passed on his losses). Many of the large-scale rebellions also had collateral
effects: Most enjoyed enjoyed a considerable afterlife in the press, in the
official and unofficial investigations that typically followed an uprising, and
in organized labor’s renewed campaign against the contract labor system.
Despite the fact that the authorities always eventually broke the strikes and
put down the riots, the experience and spectacle of rebellion taught prison-
ers, contractors, and wardens alike an important lesson. This was that, even
within the high walls of a prison and with the state’s keepers and militia-
men at their disposal, the prison contractor lacked perfect control over his
workers and his workshops.

In all likelihood, any mass of human beings, finding themselves subject
to a markedly more coercive, violent, disciplinary order than the one to
which they had been previously accustomed, would have tried by whatever

American South (Oxford: Oxford University Press, 1984); David J. Rothman, Conscience and
Convenience: The Asylum and Its Alternatives in Progressive America (Boston and Toronto: Little,
Brown and Co, 1980), 139—42; Larry Sullivan, The Prison Reform Movement: Forlorn Hope
(Boston: Twayne, 1990), 37; Blake McKelvey, “The Prison Labor Problem: 1875-1900,”
Journal of Criminal Law and Criminology, 25:2 (July-Aug., 1934), 254—70; Philip S. Klein,
“Prison Methods in New York State” (Ph.D. diss., Columbia University, 1920).
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means available to repel, evade, or modify the imposition of such a regime.
However, the men who populated the nation’s prisons during the 1870s and
8os were particularly well-primed to resist the efforts of prison contractors
and state authorities to impose the strict new regime that accompanied the
advent of large-scale prison industries. Convict demography, the historical
experiences that a significant portion of the men who were serving prison
sentences at that time brought into prison with them, and the distinctive
prison culture that had evolved during the reform-rich years of Reconstruc-
tion served to produce prison populations that were unlikely to capitulate
to the new order without a fight. Indeed, in many states, in the 1870s, pris-
oners opposed the imposition of the new system openly, directly, and by all
available means.

From 1865 through 1870, and for the first time in the history of the state
prison systems, veteran citizen-soldiers made up a majority of prisoners in
many states.3 Immediately after the Civil War, in the Northern states, the
courts had flooded the prisons with thousands of veterans (almost all of
whom the U.S. Army and Navy had mustered out in 1865 and 1866, in
the transition to peacetime). In 1866, Union veterans made up as much
as ninety percent of the convict body in some institutions, and more than
two-thirds in others. At the Massachusetts state prison in Charlestown, for
example, 215 of the g27 convicts committed to the prison in the year ending
October 1, 1866 were veterans of the Union army or navy. An even larger
portion of new commitments to Eastern State Penitentiary were Civil War
veterans: According to the warden, nine in every ten prisoners incarcerated
atEastern in 1866 had served during the war. Likewise, in several Midwestern
states, former soldiers and sailors accounted for upwards of two-thirds of the
entire prison population. The high ratio of veteran to nonveteran prisoners
declined somewhat after the 1860s. Nonetheless, through the 1870s and into
the 1880s, Civil War veterans retained a significant presence in the Northern
prisons — typically accounting for more than half the total population of state
prisoners.4

The prevalence of Civil War veterans within Northern prisons had a num-
ber of important consequences for contractors and prison authorities who
sought to impose their strict new industrial system. When veterans were
convicted of a crime and committed to prison, they did not check their
memories of war, or their war-making skills, at the prison gates; their com-
bat experience and the habits of military discipline entered prison with
them. Equally, if not more importantly, imprisoned Union veterans, like
their free compatriots, appear to have carried into prison with them a robust
sense of themselves as citizen-soldiers who had risked life and limb in the
causes of freedom and national reunification and, who, as a consequence

3 F. B. Sanborn, “The Progress in Our Prisons,” Old and New, 2:2 (Aug., 1870), 242. See
Richard Severo and Lewis Milford, Wages of War: When America’s Soldiers Came Home: From
Valley Forge to Vietnam (New York: Simon and Schuster, 1989).

4 Severo and Milford, Wages of War.
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of such sacrifice, had acquired certain economic and social rights that fed-
eral, state, and municipal government were duty-bound to recognize. The
most pressing of the veterans’ demands, in the period of Reconstruction,
were the opportunity for gainful employment, decent working conditions
and hours, and pensions for disabled veterans and soldiers’ widows.5 But as
a slew of recent studies suggests, far from being the veterans’ only claims
upon government, these were simply the most commonly, and successfully,
articulated of a series of demands that veterans pursued in the political
and legal spheres in the late 1860s and 1870s. These issued from a deeply
rooted belief among various communities of former Union soldiers that
their collective sacrifice on the battlefield had earned them the full dues of
republican manhood and citizenship — including honor and respect within
their own communities and from the citizenry at large, the opportunity to
choose an “independent” livelihood over the drudgery of waged labor, full
participation in political and civic life, shelter and health care in old age and
in times of high unemployment, and, in the case of black veterans, equal
voting and related political rights.®

5 As Theda Skocpol has shown, Union veterans wasted no time after the Civil War pressing
the federal government to secure the full fruits of republican citizenship for war veterans,
and for the widows and families of soldiers killed in the line of duty. Likewise, veterans,
along with firefighters, were the first sections of the population to successfully press state
and municipal governments to establish public pensions. In the lawsuits that later con-
tested the extension of pension programs beyond Civil War veterans to other segments of
the population, the courts’ rulings often turned on the question of whether or not the
contributions of firemen, teachers, and other non-veterans were equivalent to veterans’
battlefield sacrifices, as contributions to the public good. Theda Skocpol, Protecting Soldiers
and Mothers: The Political Origins of Social Policy in United States (Cambridge, Massachusetts:
Belknap, 1995). See also, Susan M. Sterett, Public Pensions: Gender and Civic Service in the
States, 1850—1937 (Ithaca, NY: Cornell University Press, 2003); Donald R. Shaffer, After the
Glory: The Struggles of Black Civil War Veterans (Lawrence: University Press of Kansas, 2004);
and Eric Foner, The Story of American Freedom (New York: Norton, 1999), 100-14.

6 Donald R. Shaffer, After the Glory; Richard Reid, “USCT Veterans in Post—Civil War North
Carolina,” in Keith P. Wilson, Campfires of Freedom: The Camp Life of Black Soldiers during the Civil
War (Kent, Ohio: Kent State University Press, 2002); and Patrick J. Kelly, Creating a National
Home: Building the Veterans® Welfare State, 1860—1900 (Cambridge, Massachusetts: Harvard
University Press, 1997). Veterans’ political presence changed significantly in the Gilded
Age. In the late 1870s—80s, the largest of the Union veterans’ associations, the Grand Army
of the Republic (GAR, est. 1866), revived as an organizing instrument of the Republican
party; although it remained an advocate for veterans’ pensions, in its new incarnation, it
became a conservative patriotic society the leaders of which devoted much of their time
and resources to memorializing the war — not as the war that ended chattel slavery, but as
the war for the preservation of the republic. Black veterans of the Civil War were all but
silenced within the organization after Reconstruction, and in some states the GAR made
itself available during times of industrial conflict as a force of strikebreaking “patriots.”
Stuart McConnell, Glorious Contentment: The Grand Army of the Republic, 1865—1900 (Chapel
Hill: University of North Carolina, 1992). See also, Mary R. Dearing, Veterans in Politics: The
Story of the G.A.R. (Baton Rouge: Louisiana State University Press, 1952); Larry M. Logue,
To Appomattox and Beyond: The Civil War Soldier in War and Peace (Chicago: Ivan R. Dee,
1996); and David Blight, Race and Reunion: The Civil War in American Memory (Cambridge,
Massachusetts: Belknap, 2002), 140-210.
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As well as confronting large numbers of Civil War veterans, contractors
and the authorities encountered a prison population in which significant
numbers of long-term convicts had lived through the less industrialized,
less violent, and more incentive-oriented contract system of the reformist
Reconstruction era. In those years, as we have seen, prisoners had witnessed
the introduction of rudimentary educational, religious, and vocational pro-
grams. In addition, official policy, and a new generation of reformist prison
wardens, had actively promoted the principles of “moral suasion” over the
more naked coercion of the lash and paddle, and passionately rejected the
kind of prison order in which the contractor and his needs were the pre-
eminent concern of prison governance. Under these reformatory policies,
which were reinforced by the states’ broader commitment to various kinds of
social reform during Reconstruction, prisoners’ moral standing in the com-
munity, though still relatively low, had risen. During the “long depression” of
187976, in the course of which many prison contractors had closed up shop,
convicts in many Northern prisons had also become accustomed to exercis-
ing a relative degree of liberty within their institution (albeit under condi-
tions of grinding poverty). The regime that prison administrators moved
to introduce in the late 1870s rejected both the reformatory ethos of the
Reconstruction era prisons and the various regulations aimed at limiting
the scale and intensity of contractors’ operations within the prisons. With
its large-scale industries, punitive task system, liberal application of corpo-
ral punishment, and overriding doctrinal commitment to rendering the
prison a secure and profitable institution, the consolidated contract system
unambiguously threatened to lay waste not merely to prisoners’ physical,
mental, and spiritual welfare, but to their improving position in American
society.

Unsurprisingly, large groups of these prisoners did all they could to pre-
vent the new system from being established. Once the authorities had bro-
ken the first wave of strikes and rebellions and imposed the new regime,
prisoners subsequently found new ways to frustrate, undermine, and, occa-
sionally, assault the system. The particular triggering point of the rebellions
and their outcome varied from state to state and among the different kinds
of contractin use (thatis, lease, time, or piece-price). But regardless of which
part of the country or under which system convicts lived and worked, the
rebellions invariably concerned the conditions under which they labored.
Whether they toiled in the Southern lease mines or steelworks, Northern
prison factories, or Western jute mills, the rebels took aim specifically at con-
ditions or incidents directly connected with the operations of the contract
labor system. In particular, almost all their grievances concerned the efforts
of contractors to raise production levels, cut costs, inflict punishments, or a
combination of these things.

A series of uprisings at the industrial Missouri State Prison in
Jefterson City, beginning in 1874 (the same year in which the Missouri’s
Redeemer government adopted the convict lease system proper) and con-
tinuing into 1875, anticipated the general pattern of Gilded Age convict
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rebellions.” Like many prison uprisings, the 1874 protest began as a food
riot in the mess hall. Following an apparent effort on the part of the over-
seers to work the convicts harder than usual, a large group of prisoners
spontaneously rioted in the hall, claiming, in the words of one prisoner,
that their food was “insufficient for hard-working men,” and taking several
guards hostage. As negotiations with the authorities got underway, the pris-
oners formed a leadership committee that then inspected the commissary
and conversed with the president of the prison company (a Colonel Mur-
phy) about the food problem. According to newspaper reports, Colonel
Murphy assured the aggrieved prisoners that they would get all the good
food they needed, whereupon the convicts promptly released their hostages
and called an end to the action. The peace was short-lived, however; pos-
sibly emboldened by Murphy’s apparent concession, prison laborers in the
shoe shop of lessee August Priesmeyer and Co. staged another protest (the
details of which remain obscure) later that day, in the course of which some
of their number threatened to burn down the penitentiary if their demands
were not met. This time the authorities responded with a general lockdown
in the cellhouse, which they achieved with the aid of a small company of
Jefterson City citizens who had rushed to the prison and leveled their guns
at the rebellious convicts.®

It is unclear whether the prisoners found any real redress of their
grievances that day. But in 1875, 300 of the leased convict cobblers armed
themselves with hammers, knives, and pikes and again went on strike, once
more in protest of the poor and meager rations. The strike quickly escalated,
and within a matter of hours, about 500 prisoners had taken possession of
the penitentiary and made hostages of some of the keepers.9 One convict
leader, a white man by the name of Henry Adams, enumerated the men’s
grievances: The food was not fit to eat; the hominy was “short,” the Sun-
day soup “weak,” and the apples riddled with worms; in sum, the men were
being “treated like dogs.” A tense standoff followed, as Governor Charles
Henry Hardin, the state Attorney General, John A. Hockaday, and the lessees
arrived to discuss the crisis. The state authorities soon found themselves hav-
ing to contend not only with a rebellious mass of prisoners (who were now
threatening to burn the prison to the ground), but an excited crowd of
armed citizens who had, in the meantime, encircled the prison and made it
clear they would shoot down the prisoners in the event of a mass break-out.
Eventually, a small company of militia entered the prison, broke up the mass
of striking convicts, and sent them back to their cells. By a local newspaper’s
account, “no blood was spilled” that day; the prisoners eventually all gave up

7 Because of the scale of the Missouri rebellions and the fact that, during Reconstruction,
collective prisoner protests had been few and far between, the prisoners received quite a
bit of local and national press — something that they apparently tried to put to their own
use during the second rebellion.

8 New York Times, June 3, 1874, 1; June 20, 1874, 1.

9 According to the St. Louis Republican, 150 prisoners cooperated with authorities and refused
to join the rebellion. St. Louis Republican, cited in New York Times, Jan. 24, 1875, 9.
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and the volatile crowd of citizens dispersed. (The last convicts to concede
defeat were the cobblers who had instigated and organized the strike. Blood
was, in fact, eventually “spilled,” when the state prison inspectors ordered the
keepers to punish Henry Adams and another convict leader, Philip Noxon,
to the full extent of the law: They were given seventy lashes and internment
in the “blind [dark] cell”).*®

The other large-scale prison rebellions that erupted around the coun-
try between 1877 and 1892 were invariably triggered by efforts to speed
up production; the implementation of cost-cutting measures (including a
reduction or dilution of food rations, with no corresponding lowering of
the daily task); an incident of a lashing, slugging, or interment in the dark
cell; or a combination of these events. Convicts’ demands followed much
the same general pattern as found in Missouri: In almost every documented
rebellion, the prisoners demanded more and better food, on the explicit
grounds that they were hard working men who could only work if they were
properly fed; an end to corporal punishments such as paddlings and the
lash; a slower pace of labor; or a combination of these things. In many
instances, the rebellions began as isolated, spontaneous riots and melées,
only to escalate into more disciplined, prisonwide strikes in which certain
leaders quickly emerged and became spokesmen for the greater mass of
prisoners. Bread riots, in particular, often erupted in the mess hall or cell-
house without planning or forethought, but then quickly assumed a more
disciplined form. Rioters typically forged a measure of solidarity among sig-
nificant majorities of their number, appointed spokesmen, made demands,
and attempted to negotiate with the authorities for relief.

Some months after the award of the massive stove-molding contract to
John Sherwood Perry at Sing Sing in 1847, prisoners struck in solidarity
with a prisoner who had just been brutally “paddled.”*' Eighteen months
after the contractindustries at Minnesota State prison at Stillwater were inte-
grated into the massive North Western Manufacturing and Car Company,
the prison was burnt to the ground in a fire that the authorities strongly
suspected (but never proved) a group of prisoners had set.'* Hundreds of
prison workers at the Massachusetts state prison at Concord went on strike,
beginning on Independence Day, 1882, and through the next several days;'3

' The convict leadership included three white prisoners (most notably, Philip Noxon, the
probable leader of the previous year’s uprising, and Henry Adams) and a black prisoner
whose name was (reportedly) Kemp Kollins. It is unclear what became of this last convict.
A hardening of the authorities’ attitudes was in evidence during the Missouri prisoners’
second rebellion: Unlike the previous year, the wardens and lessees flat-out denied the
convicts’ charges of poor and inadequate food, and insisted that their rations were “both
wholesome and adequate.” The authorities also refused to negotiate with the prisoners —
something they had been prepared to do the first time around. New York Times, Jan., 19,
18715; St. Louis Republican, in New York Times, Jan. 24, 1875, 9.

"' New York Times, July 26, 1879, 1.

2 Ted Genoways, Hard Time: Voices from a State Prison, 1849—1914 (St. Paul: Minnesota Histor-
ical Society Press, 2002), 10-11, 67.

'3 New York Times, July 6, 1882, 2; July 7, 1882, 1; July 8, 1882, 5; July 9, 1882, 1; July 10, 1882,
1; and July 12, 1882, 2.
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the following year, the Missouri state prisoners rebelled once more, burning
down a number of the lease labor prison shops at the Jefferson City prison
(including two of the much-hated shoe shops).'4 Similar events unfolded in
the industrial prisons of New Jersey and Massachusetts: Prison laborers in
the shoe shop at the Trenton state prison struck for heartier breakfasts
in the winter of 189o'5 and, a few months later, upwards of a hundred
shoe and harness makers at the Massachusetts state prison in Charlestown
rioted, this time smashing machinery and completely demolishing their
workshops. %

Prisoners working in the nation’s largest industrial prison system, New
York’s, repeatedly rioted and struck. As noted earlier, in 1877, convict iron-
workers at Sing Sing (where upwards of goo men were now smelting and
molding iron for John Sherwood Perry’s oven-manufacturing business)
struck. Like many other uprisings of the period, the rebellion was triggered
by a paddling (and subsequent interment in the dark cell) dealt to a convict
oven-molder on the grounds that he was shirking his work. After being pun-
ished for the transgression, John Barrett allegedly stabbed a guard with a
modified mess-hall knife, fled into Perry’s foundry, and successfully enjoined
dozens of his fellow workers to strike. The keepers armed themselves with
revolvers, eventually dispersed most of the striking convicts, and shot and
killed Barrett (after he reportedly wielded a heavy hammer and ram against
the officers).'7 Young male prisoners making hollow ware and brushware
under the highly rationalized piece-price system that Zebulon Brockway
had established at the Elmira Reformatory for Boys also struck tools and
refused to work, in 1882."® Prison shoe-workers went on strike at Sing Sing
in 1883,'9 and at Kings County penitentiary, in Brooklyn in the summer of
1885.%2¢ Like the Jefferson City rebellions of 187576, the trouble at Kings
County began with an isolated strike by about 100 contracted men laboring
in a single workshop; the men protested that the prison food was not giv-
ing them enough bodily strength and energy with which to perform a day’s
labor. Apparently galvanizing prisoners in other workshops to down tools
and protest, the cobblers’ strike quickly escalated into an all-out food riot
in the cellblock, with hundreds of prisoners demanding that they “ought to

'4 Also the broom and harness shops. New York Times, Feb. 24, 1883, 1.

'5 New York Times, Mar. g0, 189o, 5. 6 New York Times, Aug. 8, 1890, 1.

'7 A coroner’s enquiry later concluded that the keeper had acted in self-defense. (No convict
testimony was admitted). The following day, the New York Times carried the story on the
front page, announcing that Sing Sing had narrowly escaped a “sudden revolt.” New York
Times, July 26, 1879, 1.

18 “The Abuses at Elmira,” New York Times, Mar. 26, 1882, 1.

'9 New York Times, Mar. 15, 1883, 8

29 New York Times, July 18, 1885, 3. At Kings County, there was some evidence to suggest that
the guards conspired with prisoners against a new and unpopular disciplinarian warden.
The theme of poor food and physical evisceration was of central importance in nearly all
the strikes of the post 1870 period. Like the Jefferson City riots, and most of the prisoner
rebellions of the post-Reconstruction period, the trouble at Kings County began with a
strike by about 100 men in one workshop over the inadequacy of prison food and the
consequent atrophy of bodily strength and energy.
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have hash for breakfast when about to do a day’s work.” For three days, the
prisoners yelled, “Hash! Hash!” (and, somewhat more cryptically, “We’ll fix
itin the morning!”). As in many of the other rebellions that took place in the
industrial contract prisons, the Kings warden eventually restored order in
the prison by orchestrating a show of force (in the form of a special detach-
ment of the New York Police Department), and starving the weakened, and
increasingly hungry, mass of striking prisoners into submission.*!

Although open, large-scale acts of defiance occurred mostly in the con-
tract prisons of the industrial states (most of which were in the Northeastand
Midwest), prison strikes and rebellions were not unknown in other regions
in the Gilded Age. The Far Western and deep Southern states also saw a num-
ber of prisoner rebellions — most of which erupted in the wake of the tran-
sition to one or another variant of the consolidated contract labor system.
These regions’ prison rebellions tended to be less well-documented than
those in the Northeast and Midwest, but it is clear that even the country’s
most exploited and oppressed prisoners — the black men and women who
toiled for convict lessees in the mines, swamps, and plantations of Florida,
Georgia, Alabama, Mississippi, and South Carolina — struck, sometimes by
the hundreds, for better food and the abolition of corporal punishment.
Some took even more direct action, setting their prisons and mines on fire
in protest at speed-ups and whippings.** Edward Ayers notes that, in at least
one instance of convict rebellion in the South — a strike at the Rising Fawn
Mines in Georgia in 1884 — the Governor of the state considered the upris-
ing serious enough that he dispatched the militia and artillery to the site.*3
Similarly, in the Far West, prison laborers working the San Quentin jute
mills struck twice in 1891, each time for more and better food, and once
for the opportunity to air their grievances before the state board of prison
directors.?4

Understood as efforts to bring immediate and direct relief from the struc-
tures and conditions of which they were aggrieved, the Missouri, New York,
and other prisoner strikes and protests of the 1870s and 1880s were mani-
fest failures. The prison authorities did not concede to prisoners’ demands
and, in every instance I have been able to document, the authorities quickly,
and forcefully, put down the rebellions (typically through a combination

21 New York Times, July 18, 1885, 3.

22 In 1886, 109 prisoners at Georgia’s contract mine in Dade County refused to go back
to work until the foremen was dismissed, food improved, and corporal punishment abol-
ished. Lichtenstein, Twice the Work, 126. Within a year or so of the award of a contract for
all of Alabama’s state prisoners to the huge Tennessee Coal and Iron Company, prisoners
responded to speed-ups and whippings by setting alight their mine, and refusing to return
to work. Mary Ellen Curtin, Black Prisoners and Their World, Alabama, 1865—1900 (Char-
lottesville and London: University Press of Virginia, 2000), 130-5. For detailed discussions
of the range of prisoners’ resistance see Curtin, Black Prisoners and Their World, ch. 8, and
Lichtenstein, Twice the Work, ch. 6.

23 Ayers, Vengeance and Justice, 214. Rather than put the rebellion down by force, the troops
starved the prisoners out.

24 New York Times, Sep. 14, 1891, 2.
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of a show of force and suspension of rations). More often than not, an
insurrection not only failed to win any obvious measure of relief for the
prisoners, but resulted in loss of life or limb, and extension of prison terms,
for the participants. At the same time, however, the insurrections were nei-
ther without meaning nor entirely destructive to the prisoners’ cause. Most
immediately, strikes and riots were bad for the contractor’s business: Rebel-
lions disrupted production, however briefly, and, as we have seen, often led
to the destruction of valuable machinery and materials. More subtly, strikes
also taught an important lesson to contractors and prisoners alike: Convicts’
laying down of tools and the consequent halt in production laid bare the
contractors’ unavoidable dependence upon their imprisoned workers, and
persuasively negated the idea that convicts were powerless, broken men who
could do nothing but toil obediently for their masters. In their collective acts
of defiance, prisoners realized — and caused contractors to recognize — that
far from having an entirely free hand within the prison factories and camps,
contractors were subject, if only in some small degree, to a relation of depen-
dency. Rebellions exposed a vital link between the conditions of prison life,
on one hand, and the convicts’ ability and willingness to work hard and well
for their contractors, on the other. Prisoners possessed something that the
contractors needed. Contractors were in the business of making commodi-
ties, extracting minerals and metals, or raising and harvesting produce,
and for this they needed convicts to render up their labor. Even with the
prison guard, state militias, local police forces, and armed possees at their
disposal, contractors nonetheless depended upon two interrelated things:
They required a significant degree of cooperation from the convicts, and
they required, at the very least, the acquiescence of the citizenry at large
to the prison labor system. Prisoners’ strikes and rebellions reminded them
of the first dependency; the newspaper stories and legislative investigations
that generally followed upon the heels of any large-scale rebellion or other
prison disorder underscored the second.

Although it is the case that the prisoners did not explicitly demand an
end to their forced labor or the abolition of the contract system per se, they
tended to take aim at its most injurious and unjust practices. The practices
over which they were prepared to rebel (speed-ups, the administration of
lashings and shocks, diminution of the rations) were not discrete or inessen-
tial features of the new, highly consolidated, contract system; rather, they
were an intrinsic part of that system. Although rebelling convicts did not
call for the outright abolition of the system, therefore, it was not the case
that they were merely trying to ameliorate its worst excesses or reform it in
such a way that its basic structure and operating logic were left intact: When
convicts rebelled against speed-ups, beatings, and poorer rations, they con-
tested, however obliquely, the system’s foundational principle: that is, that
the contractor had a free hand to raise production levels, cut costs, discipline
his labor force, and maximize profits as he, and he alone, saw fit. Even with
the full force of the state at his disposal, a judiciary that effectively adhered
to a “hands off” doctrine in regard to prisons and prisoners, and a steady
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supply of fresh laborers, the contractor could not flex his hand just as he
chose.

Prisoners had very few means available to them by which to contest or
“negotiate” the conditions under which they worked; indeed, as we have
seen, the lack of opportunity for organizing was among the characteristics
of convict labor that made it very attractive to manufacturers who sought
a freer hand on the factory floor. But prisoners were not entirely without
means. Ironically, the very structure of large-scale prison industries both
rendered the contractors more vulnerable to attack and made possible new,
and potentially paralyzing forms of strike action. More so than the less spe-
cialized, smaller-scale industries of previous eras, Gilded Age contractors
were vulnerable to a complete shut-down of their operation. As prisoners
in a number of institutions appear to have grasped, the integrated nature
of the contract industries and the division of labor into multiple, sequential
phases not only vastly augmented production capacity, but rendered prison
industries far more vulnerable to paralyzing attack. Under earlier versions of
the contract system, labor had been less extensively divided and specialized
and a disruption in one workshop or among one company of workers did not
necessarily slow or halt the prison’s industries in toto. Under the large-scale,
integrated, and highly specialized structure of Gilded Age prison industries,
small groups of convicts were able to halt production by disrupting just one
phase in the sequence of production. Repeatedly, convicts were able to turn
the large-scale, integrated nature of prison industry to advantage, whether
by simply closing down one phase of production (as happened at Sing Sing
in the foundry in 1877), or spreading word of a prisonwide strike along the
production line itself.

It is very difficult to know whether contractors modified their approach
to prisoners as a result of any given rebellion. Certainly, there is evidence
that, in the wake of the strikes at Sing Sing in the late 1870s, the major
contractor at that prison, John Sherwood Perry, commenced a public cam-
paign in which he claimed that his system was firm, but humane (and, of
course, the key to significant cost-savings for the people of New York).*>
Annual prison reports throw little light on the question of whether workshop
conditions, food supplies, and disciplinary practices changed significantly
following large-scale rebellions. Beyond prison walls, on the other hand,
the rebellions had a profound and discernible impact. Although convict

5 Perry was the most prolific of prison labor contractors, writing over a half-dozen articles in
which he explained and defended his operations, and large-scale prison contracting more
generally. See for example, John Sherwood Perry, Analysis of the Vote on Prison Contract Labor
Polled November 6, 1883, With Comments from Various Sources (Albany, NY: Weed, Parsons, and
Company, 1884); A Few Considerations In Respect to Prison Labor (Albany, NY: Weed, Parsons,
and Company, 1878); Letter to Hon. Louis D. Pilsbury, Superintendent of Prisons of the State of
New York on Convict Labor (Albany, NY: Weed, Parsons, and Company, 1880); Prison Labor: An
Argument Made Before the Assembly Committee of the Legislature of the State of New York On Prisons,
March 77, 1883 (Albany, NY: Weed, Parsons, and Company, 1883); Prison Labor in New Jersey,
with a Lelter from A. S. Meyrick (Albany, NY: Weed, Parsons, and Company, 1883); Prison Labor:
Some Considerations in Favor of Maintaining the Present System (Albany: n. p., 1883).
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strikes and riots lasted, at most, just a few days, and typically failed to deliver
any immediate relief to the prisoners, the insurrections nonetheless enjoyed
a considerable afterlife in the press and in public discourse more generally.
The prison “mutinies” of the Gilded Age invariably drew the attention of the
press, labor organizers, and a growing cadre of middle class social critics.
Press coverage of the rebellions, in turn, led prisoners to discover another
means by which they could contest and undermine the prison order: They
could smuggle out accounts of working conditions and abuses (real and
imagined), or go to the press in person upon release from prison. In New
York, a number of prisoners did this. In 1879, two years after the well-
reported Sing Sing strike of 1877, prisoners recently released from Sing
Sing and Auburn went directly to the press and warned that it was only a
matter of time before prisoners would rebel again. One such prophet, an
ex-prisoner by the name of William Hawley, turned up at the offices of the
New York Times within days of being discharged from Auburn and testified
to the illegal and routine use of the lash at Auburn, its grueling task system,
the rotten, inedible food, and escalating rates of punishment. Reporting
the story, the Times editorialized that if the “harrowing tales of life in that
institution under its present management...are true, a general outbreak
in the prison is to be feared.”® (An “outbreak” did in fact follow, though
not at Auburn but Sing Sing).

In many states, the convict rebellions helped reopen public debate over
both the efficacy and the ethical value of the prevailing system of penal
servitude. Reports of convicts’ actions palpably refuted the claim of contrac-
tors and the authorities that their system imposed order in the prisons. In
a related vein, the reports of beatings, shock treatments, and chronically
overworked and underfed prisoners that invariably accompanied news of
a prison rebellion contradicted one of the contractors’ key claims — that
their system was firm but humane. More than merely altering the free citi-
zenry’s perception of the prisons, stories of strikes and abuses prompted calls
for legislative investigations of the prisons. News of prisoner rebellions and
abuse scandals also helped revive organized labor’s drive against contractual
prison labor.

Repeatedly, as organized labor began to revive in the wake of the long
depression of 1873—78, union leaders pointed to prisoner uprisings and
associated reports of abusive punishments as positive proof of their long-
standing complaint that convict labor competed unfairly with free. The
contract system was injurious to prisoners because it broke them down
physically and morally, labor leaders argued; it was injurious to free labor,
precisely because it enabled contractors to exploit and drive convict labor-
ers far beyond acceptable norms of humane and decent treatment, and
to thereby sell their wares at prices that severely undercut those of the free
manufacturer. As well as flooding the market with cheap, inferior goods and
undercutting free labor, argued the President of the workingmen’s Hatters’

26 New York Times, May 2, 1879.
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Association of the United States (E. L. Cornell) in 1879, the contract sys-
tem was “demoralizing and brutalizing” the prisoner laborers who were sub-
jected toit. *7 Labor leaders viewed prisoner insurrections as protests against
speed-ups and foremen who drove prisoners like slaves — and as bloody con-
firmation of the prison contractor’s extreme and unjust advantage over free
industry.

Revelations about conditions in the nation’s prison workshops, and about
the sheer scale and productive capacity of the new prison industries, cata-
pulted the issue of contract prison labor to the agenda of urgentissues facing
the reviving labor movements of the late 1870s and early 1880s. In the last few
years of the 1870s, hundreds of local and national labor unions and work-
ingmen’s associations around the country flooded state legislatures with
petitions demanding immediate investigation of the contract system and an
end to unfair competition with convict labor.2* Some unions sought direct
restriction of the system; some called for its outright abolition; and some
petitioned the legislature for laws that would indirectly destroy the system
by hobbling the contractors’ ability to extract enormous profit from prison
laborers. (Petitioners in Massachusetts, for example, asked that the state fix
the price of convict labor at the average daily price of free labor; such a
stipulation, if enforced, would effectively destroy one of the chief sources of
profit for prison contractors — the comparative cheapness of prison labor).?9
Those who ventured an alternative to contract prison labor argued that the
benefit of the convict’s labor ought to go to the public, and the public alone:
Private interests ought not to benefit from the labor of those who had bro-
ken laws that were in principle enacted by and for the people, and they
certainly should not benefit at the cost of free workers. Rather, state govern-
ment ought to take over prison industries, abolish the use of machinery in
prisons, and diversify prison production.3°

27 E. L. Cornell to the Joint Commission on State Prisons (of New Jersey, Connecticut, and
Massachusetts), paraphrased in New York Times, Nov. 14, 1879, 3.

28 By contrast, unions did not take their campaigns against contract prison labor to the U.S.
Congress much before 1883. The topic of convict labor arose occasionally in House debates:
For example, in 1879, D. R. Streeter and C. F. Kenyon of the Chicago council of trade and
labor (representing twenty-seven unions) testified before a House select committee on
the long depression that the high concentration of convict labor in the shoe industry was
damaging free workers in the Chicago shoe industry; Charles H. Litchman, a Boston lawyer
sympathetic to shoe workers, also argued before the committee for the necessity of federal
action against convict contracting (although, when questioned by the committee, he was
vague as to under what power Congress might regulate the welfare of the states’ prisoners).
However, before 1885 and the birth of a national campaign against the contract system,
labor leaders looked chiefly to the states for relief. See “Causes of General Depression
in Labor and Business; Chinese Immigration. Investigation by a Select Committee of the
House of Representatives Relative to the Causes of the General Depression in Labor and
Business; and as to Chinese Immigration.” Dec. 10, 1879, 108, 121.

29 Massachusetts Bureau of Statistics of Labor, Annual Report, 1879, in Annual U.S. Commis-
sioner of Labor, Second Annual Report (1887), 329, 426-8.

39 E. L. Cornell to the Joint Commission on State Prisons (of New Jersey, Connecticut, and
Massachusetts), paraphrased in New York Times, Nov. 14, 1879, 3. See also, Sperry to U.S.
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Most of the anti-contract labor campaigns of 1876-82 were local in
nature. However, as early as 1878, there were signs that statewide campaigns,
and even a coordinated national effort, against the contract system were tak-
ing shape. Indeed, the prison labor issue was beginning to act as what Glen
Gildemeister aptly characterizes as a powerful “catalyst and coagulant” of
American labor organization.3' At their convention in Reading in January
1878, the Knights of Labor formulated a Declaration of Principles, in which,
amongst other things, they called upon the U.S. Congress “to prohibit this
hiring out of convict labor.”3* In the early 188os, as well, newly formed
statewide unions, such as the Central Labor Union of New York, made the
abolition of contract prison labor a central objective of their organization.33
Over the next several years, the Knights made the abolition of contract
penal servitude one of the key demands of their fledgling national labor
movement; in its turn, the fledgling Federation of the Organized Trades
and Labor Unions (hereinafter, FOTLU, which later became the American
Federation of Labor) would aggressively pursue not only the abolition of all
forms of contractual prison labor but the exclusion of convict-made goods
from the open market.

Organized labor’s protest over the contract system generated political
pressure on state lawmakers to, at the very least, investigate the prison work-
shops. Between 1879 and 1882, in the face of mounting pressure from labor
unions, concerned citizens, and former and current prisoners, many state
legislatures opened investigations into their state’s system of contract penal
servitude and directed their superintendents of prisons to do the same; a
number of state labor commissioners conducted studies of the impact of
prison labor on local free workers. Massachusetts, New Jersey, Connecti-
cut, New York, Michigan, California, Iowa, Illinois, and Ohio all conducted
quite extensive investigations into what was beginning to be known, by 1879,
as the “convict [or prison] labor question.”3* In addition, the legislatures

Congress, House Select Committee on the Causes of General Depression in Labor and
Business, 1879.

3! Gildemeister, “Prison Labor,” 198.

32 The Noble and Holy Order of the Knights of Labor, Declaration of Principles, Article 12,
Reading, 1878, reprinted in Carroll D. Wright, “An Historical Sketch of the Knights of
Labor” The Quarterly Journal of Economics, 1:2 (Jan. 1887), 137-68. The Knights’ Declaration
also included articles calling for an end to the employment of children under the age of
fifteen in factory employment, the proscription of the importation of foreign labor under
contract, and the socialization of telegraph, telephone, and railroad services. On the rise and
fall of the Knights of Labor, with particular reference to New Hampshire, Vermont, Virginia,
and Kansas, see Leon Fink, Workingmen’s Democracy: The Knights of Labor and American Politics
(Urbana and Chicago: University of Illinois Press, 1983).

33 Gildemeister, “Prison Labor,” 200.

31 In 1878, the Massachusetts legislature authorized the state bureau of statistics of labor to
make a “full investigation” into convict labor and to recommend legislation such as to
“prevent competition” between convict labor and free industry. Massachusetts, resolution,
April 8, 1878, quoted in U.S. Commissioner of Labor, Second Annual Report (1887), 328;
labor commissioners in Michigan, California, Iowa, Illinois all investigated contract labor
in 1884-1885.
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of New Jersey, Massachusetts, and Connecticut convened a joint legislative
commission on the subject of contract prison labor (in New York City) in
1879, and the prison commissioners of Kansas, Texas, and Colorado also
filed reports in which they responded to organized labor’s criticism of the
contract system and explored its viability.35 By 1882, almost two dozen states
had conducted investigations into the contract system.

The hopes of organized labor and prisoners alike were bitterly disap-
pointed by most of these investigations. With the exception of Ohio and
California,3% the reports’ authors rebuffed the complaints of free workers
that the contract system was inherently injurious to free and prison labor
alike, and concluded that the contract system was no more injurious to either
worker or prisoner than any other penal labor system would be. Connecti-
cut’s commissioners declared that the “evil” of overproduction would be the
same under any prison labor system, whereas the New Jersey commission
dismissed the alleged injuries of the contract system as more imaginary than
real.37 The northeastern states’ joint committee asserted that although the
concentration of prison laborers in any particular industry could injure the
livelihoods of free citizens in that industry, this could be easily remedied:
Apparently forgetting that, during the depression, the states had moved over
to large-scale, monopolistic contracting largely in order to insulate prison
industries from violent swings in the business cycle, they recommended that
the states diversify and reduce the size of their industries. The committee

35 All three states made minor alterations, but defended their various contractual arrange-
ments as the best foundation for their prison system. Anne M. Butler, Gendered Justice in the
American West: Women Prisoners in Men’s Penitentiaries (Urbana: University of Illinois Press,
1997), 177-8.
California was the only state where labor was strong enough, in the 1870s, to persuade the
legislature to abolish the system, which the Constitution of 1876 mandated by the year 1882.
The same constitution also forbade the use of Chinese prisoners in any form of productive
labor, directed that prisons were to manufacture goods for use by the state and its agencies
alone, and provided that prisoners were to manufacture only those goods (for state-use)
that free labor was not already producing. Even in California, however, the contract system
limped on, well past its official date of burial. Successive laws further restricted the sale
of prisonmade goods (besides commodities to be used by state government) to crushed
rock and jute grain bags, and regulated amounts and prices of both. Ohio’s state assembly
requested an investigation of the contract system in 1877; in a blistering assessment of
contract prison labor, the commissioners charged that the system “leaves upon the state a fair
escutcheon of the state a relic of the very worst form of human slavery” and “enables a class of
men to get rich out of the crimes committed by others.” The system was “pauperizing a large
portion of our [free] laborers,” and subjecting prisoners to “hopeless degradation.” The
report concluded that the state had “no right to make money out of prisoners at the expense
of his reformation, much less delegate that power to other parties.” On the contract in
California, see Shelley Bookspan, A Germ of Goodness: The California State Prison System, 1851—
1944 (Lincoln & London: University of Nebraska Press, 1991). On Ohio, see Acts of 1880,
ch. 264, Acts of 1893, ch. 42; Acts of 1895, ch. 208; Acts of 1897, ch. g7, cited “Summary of
Convict Labor laws,” U.S. Industrial Commission, 142; and Ohio State Assembly, Committee
to Investigate Contract Convict Labor, reproduced in U.S. Commissioner of Labor, Second
Annual Report (1887), 324-6.
37 Quoted in New York State Superintendent of Prisons, Report of the State Superintendent
of Prisons Relative to the Contract Convict Labor System in Response to a Resolution of
the Last Assembly (March 25, 1880), 4-5.
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also advised that the chronic problem of contractors’ usurpation of disci-
plinary authorities of the state could be solved simply by stipulating in labor
contracts that the state retain “absolute control” of prison discipline.3® (In
fact, most prison labor contracts stipulated that already — and were ignored
with impunity). Prison commissioners in Kansas, Texas, and Colorado com-
mended minor alterations to their systems, but nonetheless defended the
contract system as the best foundation for their prison systems.39

In 1879, Massachusetts’ State Chief of Labor Statistics, Carroll D. Wright,
submitted an exhaustive study not only of his own state’s prison labor prac-
tices, but those of the nation as a whole. Although he would later reverse his
position (following workers’ mass mobilization against the contract prison
labor system, after 1882), Wright drew much the same set of conclusions
as other investigators. He dismissed organized labor’s call for abolition of
convict labor as tantamount to demanding an end to prison labor in gen-
eral, and derided as “socialist” the demand of Massachusetts workingmen
that the state fix the price of prison labor at the same level as that of free
workers. Wright conceded that the shoemakers’ complaint of injurious com-
petition from prison cobblers was somewhat warranted, but insisted that the
problem could easily be solved simply by diversifying prison industries and
ensuring that excessive numbers of prisoners were not concentrated in any
one industry. Among many possible modes of prison administration, Wright
concluded, the “contract system .. .1is the wisest as a rule.”4°

In New York, where about a fifth of the nation’s prison laborers toiled
away, Prisons Superintendent Louis Pilsbury undertook two investigations
of the highly rationalized system of prison labor of which he himself was the
chief architect and champion. In April 1879, a month before the New York
Times published convicts’ reports of alleged abuses at Auburn and convicts
struck at Sing Sing, Pilsbury submitted a brief report to the state Senate,
in which he argued (echoing Carroll D. Wright of Massachusetts) for the
contract system on the oftrepeated grounds that no better system had as
yet been discovered.#' Then, in the wake of news reports of brutality at Sing
Sing and the revitalization of organized labor’s drive against the contract
system, the state Assembly requested that Pilsbury report more extensively
on prison labor, “with the purpose of securing a greater variety and diffusion
of employment in our State prisons and penitentiaries” and “substituting in
part or whole for the present contract system, some other mode, form or
kind of labor whereby the public interests may be secured and maintained
without detriment to any one kind of labor or class of people.”#*

38 Joint Special Legislative Committee of Massachusetts, New Jersey, Connecticut on Prison
labor, in U.S. Commissioner of Labor, Second Annual Report (1887), 338.

39 Anne Butler, Gendered Justice, 177-8.

49 Massachusetts Bureau of Statistics of Labor, Annual Report, 1879, in U.S. Commissioner of
Labor, Second Annual Report (1887), 329.

4! Cited in U.S. Commissioner of Labor, Second Annual Report (1887), 309-11.

4% Assembly Document No. g6, 21 May, 1879, in New York State Superintendent of Prisons,
Report of the State Superintendent of Prisons Relative to the Contract Convict Labor System
in Response to a Resolution of the Last Assembly (March 25, 1880), 1.
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This time, Pilsbury (and the principal contractor at Sing Sing, John Sher-
wood Perry) went on the offensive, submitting a rigorous defense of the
contract system in general, and a vindication of New York’s particularly
consolidated and highly industrialized version of it (the so-called “Pilsbury
system”), in particular. Basing his report exclusively on the pro-contract
reports of Massachusetts, New Jersey, and Connecticut, and prison contrac-
tors’ own rather dubious “studies” of prison labor’s impact on free labor,
Pilsbury concluded that the system was working extremely well. He pointed
to its profitability, arguing that the new system was saving the state of New
York thousands of dollars per year. In an effort to refute the considerable
evidence that the contract system displaced authority from the state’s guards
to the contractor’s foremen and engendered a breakdown in prison disci-
pline, he countered, “(t)he state retains absolute control”; the complaint
that “the contract system interferes with the discipline of the prisons” was,
in Pilsbury’s view, an “erroneous impression.”#3 On the question of free
labor’s indictment of the contract system on grounds of unfair competition,
Pilsbury, like other prison commissioners of the day, merely insisted that it
did not “interfere” with free mechanical industries any more than any other
penal labor system would and that “the charge that contract labor materially
interferes with free labor has not been proved.”#*

Much more than a defense of the system as an imperfect, though nec-
essary, way of running the prisons, Pilsbury went on to argue that it was, in
fact, a positive social good: The current arrangement not only “produces
the best financial result” for the state treasury, he asserted, but it generated
employment for free labor by raising the demand for raw materials, and sup-
plying free workers with a range of unfinished, prisonmade goods that they
could then finish. Free mechanics were simply deluded in their antagonism
to convict labor, Pilsbury exclaimed; labor leaders misunderstood the causes
of unemployment and declining wages: Mechanization of production and
competition from skilled, cheap, immigrant labor, and not prison contrac-
tors and convict-laborers, were the true sources of free mechanics’ pain.45
Pilsbury concluded that there were no serious problems with the practice
of selling the labor-power of prisoners to private interests, and made it clear
that he had no intention of reforming, let alone abolishing, New York’s
increasingly controversial variant of that practice.*°

43 New York State Superintendent of Prisons, Report of the State Superintendent of Prisons
Relative to the Contract Convict Labor System in Response to a Resolution of the Last
Assembly (March 25, 1880).

44 New York State Superintendent of Prisons, Report of the State Superintendent of Prisons
Relative to the Contract Convict Labor System in Response to a Resolution of the Last
Assembly (March 25, 1880).

45 New York State Superintendent of Prisons, Report of the State Superintendent of Prisons
Relative to the Contract Convict Labor System in Response to a Resolution of the Last
Assembly (March 25, 1880), 6—9.

46 New York State Superintendent of Prisons, Report of the State Superintendent of Prisons
Relative to the Contract Convict Labor System in Response to a Resolution of the Last
Assembly (March 25, 1880), 6.
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The firstround of official prison labor reports, in New York and elsewhere,
had unambiguously rebuffed and dismissed the complaints of prisoners,
workingmen and labor unions, and diverse private citizens outraged by the
reports of prison abuses. But neither the unions nor prisoners resigned
themselves to defeat. On the contrary, government’s apparent deafness
to complaints of brutality and unfair competition galvanized workers’ and
organized labor’s resolve to overthrow the prison labor contract system. In
the course of the 1880s, as labor organizations became bigger, better orga-
nized, more disciplined, and more truly national than ever before, local
and statewide efforts to restrict or abolish contract prison labor became
part of the first national, and truly mass-scale, campaign against the system.
Labor organizations broadened their campaigns against the state’s sale of
convict labor, formulated and publicized a much more systematic critique
of that practice, and worked to build a national movement for its abolition.
They also engaged new tactics in their struggle (including, in at least two
convict lease systems, bodily liberating convict-laborers from their prison
stockades), mounting boycotts, and sponsoring legislation aimed at clos-
ing down the market for convict-made goods. Briefly, in 1886, the unions
were also joined by a handful of manufacturers drawn mostly from the four
industries in which large-scale contracting was making it difficult for smaller
businesses to compete: stove, wagon, agricultural implement, and furniture
manufacturing.47

The strategy of destroying the market for convict-made goods was adopted
mostwidely and to best effectin the industrial states, where large-scale prison
factories pumped several millions of dollars worth of consumer goods and
construction materials onto the market every year.4> A number of unions
and local Knights’ assemblies launched consumer and tradesmen boycotts of
convict-made goods. A number of tradesmen’s organizations banned their
members from working with materials or goods processed or manufactured

47 Gildemeister, “Prison Labor,” 218-21. In the Midwest, manufacturers from the stove,
wagon, agricultural implement, and furniture industries convened a region-wide confer-
ence in Chicago in 1886, established the National Anti-Contract Convict Labor Association
(NACCA), and pledged to protest the U.S. government’s purchase of convict-made goods.
Contrary to Rosalind Petchesky’s claim that manufacturers, rather than free labor, were
responsible for bringing about the abolition of contract prison labor, manufacturers’ active
opposition to the contract system was both shortlived and ineffectual. As Gildemeister
notes, the NACCA “arrived late on the scene and vanished as quickly as it appeared”;
manufacturers tended to protest prison labor only during times of recession and to aban-
don their opposition whenever the economy rebounded (Gildemeister, “Prison Labor,”
216, 220). Unlike organized labor, manufacturers’ opposition to the system tended to be
regionally focused and restricted to the handful of industries in which prison industries
were prominent. Moreover, by 1886, and the founding of the NACCA, legislatures in the
industrial states had either restricted or had begun to restrict prison labor contracting; the
organization never met again. Both the scale and the timing of the Knights’ and FOTLU’s
campaigns against the contract labor system strongly suggest that it was organized labor,
rather than the scattered protests of a handful of manufacturers, that mobilized voters and
legislators against the system and, ultimately, secured its abolition.

48 See Chapter § , in this book, at p. go.
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by convicts. The Chicago Building-Trades Council, for example, prohib-
ited its members from handling “any material that is the product of con-
vict labor,”49 and the packing-trades councils organized against the sale of
convict-made goods on the free market, and barred members from handling
convict-made goods.5° Various assemblies of the Knights and Labor commit-
ted to a consumer boycott of both convict-made goods and the merchants
who handled such goods. In conjunction with these boycotts, the Knights
and local unions called for a variety of laws, some of which aimed at render-
ing convict-made goods visible (so that consumers committed to boycotting
the goods would know which goods to target) and others of which sought
state regulation of distribution and sale of the goods. They drafted legisla-
tion requiring that goods made by prison labor be boldly branded with the
words “Prison-Made” or “Convict-Made,” laws mandating that convict-made
goods be sold only wholesale, and regulatory laws requiring that persons
dealing in convict-made goods obtain — and display prominently —a license
to do so. These efforts aimed to hobble prison industries indirectly by con-
stricting the various markets for convict-made goods and by channeling the
growing popular antipathy toward prison contractors and convict labor into
an effective consumer boycott of prisonmade goods.>*

More traditional protests, aimed at the sphere of prison production
proper, also proliferated in the 188o0s, as individual trade unions attempted
to exclude prison labor from particular trades or industries. In Mas-
sachusetts, printers took action when the mayor of Boston contracted out
the city’s printing jobs to convicts held on Deer Island; the same year, New
York and Connecticut construction workers, stove-molders, shoe cobblers,
and furniture makers protested contract penal labor (and, in particular,
John Sherwood Perry’s successful breaking of the stove-molders’ union).
Hat-makers and cigar-makers also sought statewide legislation prohibiting
the use of prison labor in the manufacture of their products. Largely local
efforts such as these were reinforced by the growth of two national, and
initially complementary, labor organizations, the Knights of Labor and the
FOTLU.5* When 107 labor and trades leaders, drawn from local Knights
of Labor assemblies and the printing, iron and steel, molding, glass, cigar,

49 The Council also prohibited members from working on any building under police protec-
tion.

59 This prohibition was applied to the particularly lucrative contracts for the World’s Fair of
1892. Carl William Thomson, “Labor in the Packing Industry,” Journal of Political Economy
15:2 (Feb. 1907), 88-108.

5! For example, the Knights of Labor, Belle City Assembly 4516, committed such a boycott in
1886. (Gildemeister, “Prison Labor,” 219).

5% Although it lacked the organizational and financial structure of a modern industrial union
like the American Federation of Labor, FOTLU’s agenda foreshadowed that of modern
industrial unions: Whereas the Knights of Labor drew mostly on older, agrarian republican
values and sought long-range social change, FOTLU’s objectives tended to be short-term
and directed almost exclusively at the conditions of employment (principally, wages, hours,
and employer liability) and external influences on those conditions (including various
sources of cheap labor, including prison and Chinese immigrant labor).
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and carpentry industries, met in Pittsburgh in 1881 to found the FOTLU,
they enthusiastically adopted the prohibition of contract convict labor as
one of a dozen-odd aims; two years later, John Jarrett, the president of the
Amalgamated Association of Iron and Steel Workers, informed the U.S.
Senate Committee on Relations Between Labor and Capital that the con-
vict labor problem was so severe that it warranted national (that is, federal)
legislation.53 The Knights took the fight to the U.S. Congress in a more
systematic fashion in 188, as the country plunged into the second deep
recession since the Civil War. Prominent Knights leader, Terence Powderly,
drafted a bill that would ban the use of state and county prisoners on govern-
ment works of any kind and direct the government to put free, unemployed
men to work on these projects instead.>* A year later, both the Knights of
Labor and FOTLU announced nationwide campaigns against the contract
prison labor system:55 The Knights called upon their members everywhere
to destroy the market for prisonmade goods and, to that end, to use “all
honorable means at their command” to pursue legislation in their state leg-
islatures compelling prison industries to brand their goods “prisonmade.”
In a detailed set of resolutions, the leadership recommended that any sur-
plus money of the prisoner’s labor be returned to the prisoner or prisoner’s
heirs and called upon the U.S. government to employ only free labor. In the
same document, the Knights elaborated upon a possible alternative to the
prevailing system of contractual penal servitude: The federal government
might consider founding a penal colony for federal and long-term state
convicts. True to the earlier, republican conviction that prisoners might
yet be capable of self-improvement and civic virtue, the Knights suggested
that such a penal colony could have some kind of promotion system that
would enable a convict to shorten his or her term of servitude through good
conduct.5®

In the South, where the leasing out of small armies of convict-laborers
and use of prisoners as strike-breakers was so endemic that free workers
pragmatically hesitated to strike over any grievance whatsoever, popular
action against the prevailing system of imprisonment at hard labor ini-
tially tended to take the form of petition to the state legislature or Gov-
ernor. Free coal miners in Georgia and Alabama petitioned the state legisla-
ture against the use of convict labor in competition with free, and some
5,000 laboring men of the trades assembly at Wheeling, West Virginia,

53 New York Times, Sep. 8, 1883, 8.

51 Terence Powderly, address to Knights of Labor convention, Ontario, Canada, October,
1885, reported in The Evening Star, Washington DC, Oct. 7, 1885, 3.

55 One vote shy of unanimity, the FOTLU delegates, who represented skilled and unskilled,
white and black, laborers and mechanics, voted for the prohibition of all Chinese immigra-
tion to the United States; they also called for a national bureau on labor. Philip S. Foner,
History of the Labor Movement in the United States, Vol. 1 (New York: International, 1972),
519—24.

56 Knights of Labor, recommendations, Oct. 1886, Richmond, Virginia, in U.S. Commis-
sioner of Labor, Second Annual Report, 1887, 365; and Evening Star, Washington, Oct. 19,
1886, 5.
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petitioned the state legislature for the abolition of the convictlabor system.57
Coal miners in Helena, Alabama (unsuccessfully) struck against having to
work with convict miners5® and in the mid-188o0s, the free miners of Chilton
County, Alabama, formed an association expressly dedicated to the over-
throw of the use of convict labor in their industry.59 In Texas, in the 1880s,
granite cutters protested the use of convict labor in the construction of the
new state capitol, at Austin, declaring that “freemen will not submit to the
introduction of slavery into our trade under the guise of convict labor.”%°
A hundred miles northeast of the state capitol, the townspeople and farm-
ers of Hearne petitioned against pending increases in the number of Texas
convicts leased out to large, privately owned plantations on the Brazos River
bottom — and threatened to liberate the entire convict population if the
plan went ahead.®' The Texas Grange, Greenbacks, and Farmers’ Alliance
all called for an end to the use of convict labor in industrial and mechanical
labor.%2

Farmers and farm workers in several other Southern states also began
protesting the system extensively in the mid-1880s. In Louisiana, the largely
African-American workforce of cotton pickers, sugar cane cutters, and fruit
and vegetable growers repeatedly petitioned against convict labor, and in
the mid-1880s, African-American farmers of the Virginia Colored Farm-
ers’ Alliance organized against their state’s convict lease system; various
states’ Farmers’ Alliances followed soon afterward.% Free coal miners in
Appalachian Tennessee also petitioned the courts, the Governor, and the
legislature for an end to the use of prisoners as coal miners, negotiated
directly with employers for an end to the practice, and worked with farmers’
and workers’ organizations to lobby the legislature to abolish convict leas-
ing. By the mid-188o0s, abolition of contractual prison labor had become an
important plank in the electoral platforms of many Alliance and Populist
candidates for state government; state branches of the Republican Party had
also committed to abolishing the convict lease system.%*

57 Gildemeister, “Prison Labor,” 201.

58 Testimony of John Rutledge, coal miner, Birmingham Alabama, U.S. Senate Committee
on Relations Between Labor and Capital, 1883, Vol. IV, 306. When the Senate committee
pressed him on the Helena strike, Rutledge was reticent about the coal miners’ reason for
opposing working alongside the leased convicts: When asked, he replied, “Well, we didn’t
want them at all. Q: You wanted better company? A: Yes, Sir.” Ibid., g06.

59 Shapiro, New South Rebellion, 239—40; Samuel L. Webb, “From Independents to Populists
to Progressive Republicans: The Case of Chilton County, Alabama, 1880-1920,” Journal of
Southern History, 59:4 (Nov. 1993), 707-36.

60 Quoted in Robert Perkinson, “Birth of the Texas Prison Empire, 1865-1915” (Ph.D. diss,
Yale University, 2001), 185.

o1 Reported in Evening Star, Washington, Dec. 14, 1885, 1.

62 Perkinson, “Birth of the Texas Prison Empire,” 191.

63 Shapiro, New South Rebellion, 2 40; William Edward Spriggs, “The Virginia Colored Farmers’
Alliance: A Case Study of Race and Class Identity,” Journal of Negro History 64:3 (Summer
1979), 191—204; Perkinson, “Birth of the Texas Prison Empire,” 182-3.

64 For example, the Maryland Republican Party added abolition of convict contracting to its
electoral platform in 1883. Lvening Star, Washington, Sep. 28, 1883, 1.
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Although most of the anti-contract labor efforts of Southern farmers
and workers were initially confined to legislative politics, it was not long
before free workers in two Southern states grew impatient with their state
legislatures” apparent deafness to their calls for relief. Beginning in 1886,
workers and farmers began to act far more directly and decisively against
the practice of contracting out the labor of prisoners. Coal miners were
particularly active in these states, mounting more than twenty strikes against
the use of convict labor in the mining industry by 1900.%5 In 1886, the same
year in which Knights of Labor announced a national campaign against
contract prison labor and helped coordinate a wave of labor strikes around
the country, free coal miners in Pulaski County, Kentucky took up arms,
surrounded a stockade housing hundreds of convict strike-breakers, and
demanded that the convicts be immediately returned to the state prison
at Frankfort. After a tense confrontation with the militia, the free miners
dispersed, but their action precipitated the passage, within a few months, of
legislation confining prison laborers to within prison walls.®

The Kentucky miners’ success emboldened them to assist their brethren
across the border in Tennessee, where free miners had also been unsuccess-
fully petitioning the state legislature for relief from the Tennessee Coal, Iron,
and Railroad Company’s (TCIRC) large-scale use of convictlabor in the coal
fields.%7 In 1891, following several, fruitless years of petitioning and negoti-
ation, and the Company’s resorting to the use of convict strike-breakers, the
free miners undertook a year-long campaign of direct action against prison
labor contracting. They aimed to, quite literally, expel convict lease laborers
from the coal fields. As Karin Shapiro has shown in her richly detailed his-
tory of this remarkable “New South rebellion,” thousands of farmers, both
black and white, rallied to the aid of the free miners (most of whom were
white and members of the Knights of Labor and the United Mine Workers
of America) in alarge-scale campaign to end the lease. The miners and their
supporters repeatedly armed themselves and emancipated convict-laborers
from a series of stockades, putting hundreds on trains headed for Knoxville
and the Nashville penitentiary. When the state called out the militia and
attempted to enforce the company’s contract, the miners were buoyed by
a groundswell of support from thousands of Tennesseans — including the
militiamen. The soldiers frequently expressed their sympathy for the min-
ers, quietly took parole from the service, and, not uncommonly, threatened

65 Lichtenstein, Twice the Work, 6. 66 Shapiro, New South Rebellion, 241.

67 Shapiro, New South Rebellion, 241, Ayers, Vengeance and Justice, 215. For a polemical, if well-
researched, account of contract convict labor, leased convict labor, and other forms of
“direct forced” labor in post Civil War America, see Walter Wilson, Forced Labor in the United
States (New York: International Publishers, 1933), 24—-83. Wilson published his controversial
study in the wake of the U.S. government’s 1930 ban on the importation of goods made by
Soviet forced labor; as Theodore Dreiser noted in his introduction to the book, Wilson’s
objective was to establish that “forced labor is one of the outstanding characteristics of the
American business world, and of its colonial extensions.” Theodore Dreiser, “Introduction”
in Wilson, Forced Labor, 7.
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to desert over the matter.%® Lacking both the popular support and effective
means by which to enforce the TCIRC’s contract, state legislators were com-
pelled to capitulate; by 1893, Tennessee’s lawmakers were on the path to
abolishing the practice of prison labor contracting.

The hundreds of thousands of farmers and workers who took action
around the country against the contract prison labor system were clearly
motivated, at least in part, out of a strong sense of self-interest: They repeat-
edly claimed that the private use of convict labor had a depressing effect
on jobs and wages, and they frequently objected to employers’ actual and
threatened use of convict labor as a weapon with which to defeat organiz-
ing efforts, lower wages, raise tasks, and lengthen hours. Especially for the
skilled mechanics of the industrial states, the prisoner-laborer embodied
what many workers referred to as the automaton, the dependent industrial
toiler who was put to work on highly mechanized forms of production and
who, in effect, was reduced to little more than part of the machinery itself.
These automata, free workers argued, at once threatened to deprive free
labor of the value of their skills, a fair wage, and, perhaps too, their jobs.
Workers commonly argued that industries and commercialized agricultural
businesses run on cheap prison labor depressed wages for free workers in
the same line of work; they also frequently asserted that elite business and
planter interests were accumulating great wealth at the expense of small
farmers and waged laborers.%9

But self-interest was not the only consideration out of which workers
and farmers mobilized in such force, and across such great cultural and
geographical divides, against contract prison labor. Contrary to the claims
of pro-contract lobbyists, such as Louis Pilsbury and John Sherwood Perry,
something other than a crude calculus of economic self-interest was also at
work here: Much as the Jacksonian mechanics before them, the farmers and
workingmen of the Gilded Age objected to the contract prison labor system —
and the larger edifice of servitude of which it was the foundation — on
deeply embedded moral grounds. Their critiques of the system presented
not only a claim concerning the economic injuries of prison labor but a
series of religious, moral, legal, and political objections as well. While they
took aim, in an explicit way, chiefly at the practice of selling the labor-power
of prisoners to private interests, they also implicitly critiqued various of the
legal, political, and disciplinary arrangements that reinforced that practice

68 Shapiro, New South Rebellion, 211. See also, Ayers, Vengeance and_Justice, 215—17; Lichtenstein,
Twice the Work, g8—100; Pete Daniel, “The Tennessee Convict War,” Tennessee Historical Quar-
terly 34 (1975), 273-92; C. Vann Woodward, Origins of the New South, 1877 — 1913, (Baton
Rouge: Louisiana State University Press, 1971 [1955]), 292—4.

69 The labor leaders who testified before the Senate Committee on Relations between Labor
and Capital all noted that free workers’ wages suffered when free labor was brought into
competition with prison labor, which typically cost anywhere from a fifth to a third the price
of free labor. See, for example, the testimony of P. H. McLogan (Chicago Trades Assembly
and the Federation of Trade Unions) U.S. Senate Committee on Relations Between Labor
and Capital (1883) Vol. I, 570, 581; John Jarrett (president of the iron and steelworkers’
union), Vol. I, 1153—4; and Jeremiah Murphy (Railroad workers) Vol. II, 682.
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and which, together, constituted the greater system of contractual penal
servitude.

Although, in most instances, the abolition of contract prison labor
remained only one of the goals of various unions and alliances of the 1880s
and early 189os, it was nonetheless an issue of key symbolic and organi-
zational importance for workers and farmers.”” From the earliest days of
the contract system, the sale of prisoners’ labor to private interests had cut
against the grain of antebellum workingmen’s dearly held beliefs concern-
ing the meaning of a virtuous republic. Workingmen had been more or less
content, for some years before the Civil War, to settle for a well-regulated,
diversified system of prison labor; in the era of Reconstruction, they had
spearheaded the drive to restrict, and ultimately abolish, prison labor con-
tracting, and had met with a significant degree of success. As we have seen,
however, these victories were all but reversed following the defeat of Recon-
struction and the onset of the long depression of the 1870s. By 1880, areviled
institution that workingmen had believed to be in decline had rebounded
and begun operating on a far larger scale, and far more profitably, they had
ever seen before.

To an extent, workingmen’s campaigns against convict labor were merely
an extension of the older protests. By the same token, however, other events,
some of which were strictly external to the advent of large-scale prison con-
tracting, and some of which involved the nature of the contracting enterprise
itself, imbued an old issue with new meaning and fresh urgency. Critically,
the larger industrial field in which both imprisoned and free workers oper-
ated in the 1880s had changed substantially since the pre-war years. As it
became apparent to many Americans, in the 1870s, that the industrial rev-
olution was generating a more or less permanent class of wage earners,
the hope of many antebellum workingmen that waged labor might be a
temporary way station on an upward-leading path to small business own-
ership was increasingly contradicted by reality. In addition, the activity of
work itself was undergoing deep change, both on the structural and expe-
riential levels. With the completion of the nation’s communications and
transportation networks, around 1876, the technological innovations that
had largely driven the first phase of the industrial revolution continued but
were augmented with a series of radical financial and organizational inno-
vations, both of which had profound and lasting consequences for skilled
and unskilled workers.7! In this second phase of the industrial revolution,
industry was becoming at once far more capital intensive and its production

79 In Philip S. Foner’s words, competition from convict labor was “one of the most bitter
complaints” of workingmen in the 18g0s. It became even more bitterly contested as the
second industrial revolution completed the displacement of the old, artisanal world in the
decades following the Civil War. Philip S. Foner, History of the Labor Movement.

7' Alfred Chandler remains the foremost historian of the managerial and technological inno-
vations of the firstand second industrial revolutions. For an assessment of industrial workers’
responses to these changes, see David Montgomery, Workers Control in America (New York:
Cambridge University Press, 1979), esp. Ch. 1, on the late nineteenth-century.
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processes, far more specialized. For the first time, in an effort to benefit
from the new economies of scale that highly capitalized systems of produc-
tion afforded, industrialists strove to run their factories at maximum capacity
and around the clock. As part of the general production-centered logic of
Gilded Age industry, industrialists were also endeavoring to take control
of one factor of production that still remained largely beyond their grasp:
control over the activity of work itself, at both skilled and unskilled levels.
Employers’ drive for control, as David Montgomery has shown, extended
to a bid for the power to determine the formal and informal rules of the
workplace and an attempt to extract and transfer the considerable knowl-
edge that skilled workers brought to and deployed on the shop floor to a
new class of overseers: that of “managers.”7*

Especially for skilled workers, the prison laborer either embodied the
automaton or a new, pernicious system of industrial slavery. John T. McEnnis,
the author of a widely circulated critique of various forms of cheap labor
(entitled “The White Slaves of Free America”) wrote that, under the prison
contract system, “the felons are mere machines held to labor by the dark cell
and the scourge.””3 McEnnis and otherlabor leaders also repeatedly drew on
the idiom of slavery in their description of the contract system and analysis of
its evils. The FOTLU, for example, resolved at its first congress, that “convict
or prison labor asitis applied to the contract system in several of the States is
a species of slavery in its worst form; . . . it pauperizes labor, demoralizes the
honest manufacturer, and degrades the very prisoner whom it employs.”74 In
1888, McEnnis characterized contract prison labor as a species of slavery and
warned that “Slave labor should not be employed against free.”’5 Through
the turn of the century, the leadership of the American Federation of Labor
would frequently refer to the prison labor system as “contract slavery.”7

Repeatedly in the discourse of free workers and organized labor, the
prisoner figured as a dependent, unfree laborer who at once threatened
to deprive free workers of the value of their skills, a significant portion of
their wages, control over the work process, and, perhaps too, their jobs. In
addition, many labor leaders saw in the abject conditions and rightslessness
of prison laborers the distilled essence of a deeply unjust set of social rela-
tions into which they believed the entire nation, and not just one section of
the population, was in jeopardy of falling. With some minor variations, the
theme of the anti-democratic nature of contractual penal labor recurred
in workers’ and farmers’ discourse on the matter, across boundaries of

72 Ibid.

73 John T. McEnnis, The White Slaves of Free America: Being an Account of the Sufferings, Privations,
and Hardships, of the Weary Toiler of Our Great Cities (Chicago: R. S. Peale and Co, 1888), 112.

74 FOTLU, Convention Proceedings, 1881, 3. See also, J. J. Mudigan, of the Shoe Makers’
Union, Central Labor Union rally, Cooper Union, Mar. 28, 1883 (reported in New York
Times, Mar. 28, 1883).

75 John T. McEnnis, The White Slaves, 118,

76 See for example, American Federation of Labor, open letter to the U.S. Senate, republished
in Evening Star, Washington, Sept. 17, 189o, 6.
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community, region, race, and work culture.’” In the industrial states, the
larger system of penal servitude of which the contractual arrangement was
the foundation, appeared to embody precisely the labor relation for which
industrialists seemed to be striving beyond the prison walls, in their “free”
factories. With its unfree, highly exploitable laborers, unbridled contractors
whose principal objectives appeared to be the reduction of the laborer to a
mere instrument of production, elevation of profit-making above all other
concerns, and debased and debasing conditions of life and work, contract
prison labor — and the large edifice of contractual penal servitude of which
it was the foundation — became a potent symbol of a dystopic American
future.

On this view, the prison-laborer’s reduction to a so-called slave or cog in
amoney-making machine was threatening not only because of the crushing
competition that the purchaser of such labor could bring to bear against
free workers, but because it presaged an “industrial slavery” to which free,
typically skilled workers felt they were liable to be reduced. That prison
contractors had experimented with various other forms of cheap labor
and repeatedly used and threatened to use prisoners as strike-breakers or
replacement workers affirmed free workers in their view that industrialists
wanted absolute control over the process and relations of production. Fre-
quent revelations in the press of prison laborers’ appalling conditions of
work, horrific burns and other injuries, endurance of bloody corporal chas-
tisements, and desperate rebellions, worked to harden the distinction that
workingmen drew between themselves and imprisoned, emiserated labor-
ers, and affirmed their belief that the forces of industrial slavery were on
the march.”

Within this shared discourse of penal slavery, there were differences
of emphasis, and these often corresponded to differences of geography,
economy, and work culture. Many Northern critics of the system, including
P. H. McLogan, of the Chicago Trades Assembly and the Federation of Trade

77 Rosalind P. Petchesky, “At Hard Labor: Penal Confinement and Production in Nineteenth-
Century America,” in Crime and Capitalism: Readings in Marxist Criminology (Philadelphia,
Pennsylvania: Temple University Press, 1993), 595-611; Gildemeister, “Prison Labor,” Blake
McKelvey, American Prisons; A Study in American Social History Prior to 1915 (Chicago, Illinois:
University of Chicago Press, 1936), 93-99; Ayers, Vengeance and Justice, 211—16. As Petchesky
has commented, the leaderships of the labor and trade unions drew “a sharp distinction
between ‘voluntary’ and ‘involuntary’ labor,” and perceived convicts’ interests as fundamen-
tally opposed to their own. This perception, Petchesky points out, “precluded ... helping
the prisoners themselves to organize for improved wages and working conditions.” Petch-
esky, “At Hard Labor,” 599. The question of how nativism may have shaped organized labor’s
decision to resist rather than organize convict laborers (a disproportionate number of who
were foreign-born) is deserving of further consideration.

W. D. Mackenzie King, “The International Typographical Union,” Journal of Political Econ-
omy 5:44, (Sep. 1897), 458-84; V. Lindholm, “Analysis of the Building-Trades Conflict in
Chicago, for the Trades-Union-Point,” Journal of Political Economy 8:3 (June 1900), 327—46;
Roger Panetta, “Up the River: A History of Sing Sing in the Nineteenth Century,” (Ph.D.
diss., City University of New York, 1998), 293—9; Gildemeister, “Prison Labor”; Philip S.
Foner, History of the Labor Movement, 125,
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Unions, argued that contract prison labor transgressed the boundaries of
what society could legitimately do in relation to free workingmen. Although
society has the “right to imprison a man, and to see that he is employed
during his imprisonment,” McLogan argued, “still we don’t believe that
society has the right to go to work to imprison men, and clothe and feed
them, and then hire them out as laborers, under contracts, at 40 or 50
or 55 cents a day..., and have them turn out by their labor all kinds of
mechanical work, and throw that work into the market in competition with
the work of the honest workmen.”79 Such a system was wrong and unjust.
Many producers also saw in the country’s ubiquitous, profit-driven systems
of imprisonment an irreducibly immoral economy, in which convicts were
reduced to slavery and in which the properly democratic state, which ought to
be serving the citizenry at large, in essence exclusively served private, profit-
making interests. Some, including George Blair, of the Knights of Labor,
also pointed to the contractor’s subversion of the procedures of justice:
In the South, argued Blair in 1883, judges were routinely imposing long
sentences for minor offenses purely to satisfy the contractors’ prison labor
needs.?

In Kentucky, Tennessee, Alabama, and other Southern states, farmers
and workers commonly saw contract prison labor as first and foremost a
threat to manly, republican independence. As Karin Shapiro has argued,
Appalachian miners explicitly rejected socialism and embraced competi-
tive capitalism, private property, and fair, free trade in the marketplace.
The use of convict labor in the mines “threatened the image that (the)
miners. .. had of themselves as independent, free men,” as well as their con-
ception of a democratic society.®! Similarly, in Mississippi, the small farmers
who opposed the state’s convict lease system considered it a labor practice
that unfairly swelled the coffers of big planters and commercial interests
while depriving the small farmer of his means of independence.®? Although
Southern protestors believed that prisoners should, indeed, be put to work,
they rejected the system that put them to work for private interests. Instead,
they argued, prisoners should work solely for the state against the laws of
which they had transgressed and to which they owed their subsistence.

For producers in every part of the country, however, contract prison labor
both symbolized and instantiated the larger, anti-democratic forces that they
saw at work in American politics and society as a whole in the 1880s, and
which they associated directly with the rise of large corporations and trusts.
When, in 1885, in the depths of a devastating economic depression, the
federal government awarded a contract for construction work on a federal
building to a company that employed convict workers, the affront to free
workers was as much symbolic and moral as it was material. The award of the

79 U.S. Senate Committee on Relations between Labor and Capital (1883), Vol. I, 570, 581.
8o Blair, U.S. Senate Committee on Relations between Labor and Capital (1883), Vol. I, 40;
81 Shapiro, New South Rebellion, 11, 288, 259. 82 Oshinsky, Worse Than Slavery, 51-52.
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contract for the rather modest task of adding a second floor to the U.S. Post
Office in Peoria, Illinois, provoked a firestorm of criticism notjust from local
workingmen, but from labor organizations around the country.’s “The sin
of cheapness is becoming a national one,” the Knights of Labor’s Terence
Powderly exclaimed, and it “must be punished in one way or another if
persisted in. With the number of industrious men walking the streets of our
cities and towns in idleness, it seems to me to be nothing less than criminal
for government to award a contract to the employer of cheap labor, no
matter whether it comes from the penitentiary or a foreign land.”%4 That
the federal government would retain a private contractor who used cheap,
convict labor, rather than free workers, on a public works project took the
inequities of the contract system to new, and highly symbolic, heights. “It is
a serious matter,” petitioned the Secretary of Philadelphia’s Central Labor
Union, “when the United States Government becomes a party to the vicious
methods of corporate monopoly, using the cheap labor of the unfortunate
criminal as a club to beat down the standard subsistence of industrious,
law-abiding mechanics.”®

Workingmen’s and farmers’ local and national campaigns began to bear
fruit in some Northeastern and Midwestern states as early as 188g; at that
time, many states undertook fresh, and more thorough-going, investiga-
tions of what the press was beginning to refer to as the convict labor ques-
tion. Beginning with a groundbreaking legislative inquiry into the contract
prison system in New York in 1883, legislature after legislature investigated
the system. By 1887, all the industrial states, bar Indiana, had conducted
an official investigation of prison labor.86 Repeatedly, these investigations
generated fresh evidence of systemic brutality in prison factories, mines,
and camps. Some legislative committees concluded that the profitability of
prison labor and contractors’ increased demand for convict workers were,
indeed, causing an increase in prison populations (much as the Knights’
George Blair and other labor leaders claimed). In addition to degrading
prisoners and “pauperizing honest labor,” the Ohio legislative committee
argued, the prevailing system of prison labor was also “in great measure,

83 Among the organizations that formally petitioned the U.S. Senate in protest of the con-
tract were the Philadelphia assembly of the Knights of Labor, the Stone-Cutters Union of
Albany, New York, the Workingmen’s Committee of Quincy, Massachusetts, and the District
Assembly of the Knights of Labor in Richmond, Virginia. A group identifying itself simply
as “the laboring class of Peoria” also protested the contract.

84 Terence Powderly, address to the Knights of Labor convention, Ontario, Canada, October,
1885, reported in The Evening Star, Washington, Oct. 7, 1885, 6.

85 W. H. Foster, petition to the Secretary of the Treasury, July 14, 1885; reproduced in Letter
from the Secretary of the Treasury, transmitting, in response to Senate Resolution of Jan-
uary 20, papers relating to the employment of convict labor in the construction of a public
building at Peoria, Illinois. February 2, 1886. Serial Set Vol. No. 2333, Session Vol. No. 1,
49th Congress, 1st Session, S. Exec. Doc. 59, Feb. 11, 1886, 9.

86 Blake McKelvey, “The Prison Labor Problem,” Journal of Criminal Law and Criminology, 25:2

(July-Aug., 1932), 255.
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responsible for the over-crowded condition of so many of our penal institu-
tions.”87

Although the politicization of the convictlabor question proceeded along
various axes and within different timeframes across the several states in the
188o0s, the state of New York, with its massive force of prison laborers and
history of labor activism against contract prison labor, proved an early and
crucial battleground in the national conflict over penal servitude. In 1882,
Democrats set about exposing the brutal conditions of the prison that orga-
nized labor had come to despise above all others — Sing Sing, where 1,300-
odd prisoners were now laboring away in the oven-molding factories of the
union-breaking manufacturer, John Sherwood Perry. Following accusations
in the New York Herald that the Sing Sing contractors had turned the prison
into a miserable den of disease, sexual immorality, cruel exploitation, and
political corruption,®® the New York State Assembly appointed a special
investigating committee. That committee’s report corroborated and elabo-
rated upon many of the Herald’s claims.9 Publication of the report resulted
in no immediate legislative action, but, by discrediting Louis Pilsbury’s view
that the system was working well, it did deliver the contract’s critics an impor-
tant moral victory. The tide of popular opinion had begun to turn against
the system.

Later that year, the New York Starran a series of eleven articles and editori-
als on prison conditions, in which it claimed thatasignificant number of New
York state prisoners had died or attempted suicide after suffering “brutal and
inhuman treatment,” and that such treatment had been “brought about by
the system of contract labor now in existence.” These articles prompted
the New York State Assembly to convene an exhaustive and widely publi-
cized investigation into the prison system. Through the first few months
of 1883, committee members subpoenaed dozens of prison officers, con-
tractors, convicts, ex-convicts, wardens, and prison physicians from around
the state, and procured a mass of testimony on the contract system and
its influence on prison and civilian life. The announcement of a thorough
investigation into the contract system and the comprehensiveness of the sub-
sequent investigative process, were, in and of themselves, moral and tactical
victories for the thousands of prisoners and ex-prisoners, and tens of

87 Ohio legislative investigative committee, quoted in Proceedings of the National Conference of
Charities and Correction, 1887, 106. T. Thomas Fortune, before U.S. Senate Committee on
Relations between Capital and Labor. A number of other legislators and prison reformers
commented upon the commercialization of imprisonment and the impact of market forces
on the incarceration rate. Henry W. Lord, for example, linked the history of the African
slave trade and the Southern lease system; Proceedings of the National Conference of Charities and
Correction, 1880, 38-9. In New York, Judge Nott testified that he was offered a commission on
every prisoner he committed to the Albany penitentiary. See also Julia Tutwiler, “Alabama,”
in Proceedings of the National Conference of Charities and Correction, 1903, 26—7; “Convict Labor,”
Annals of the American Academy of Political Science 17 (Jan./May 1901), 369.

88 NYSAD (1882) #1531, 222—29. Cited in Panetta, “Up the River,” 295-300.

89 NYSAD (1882) #131.

99 New York Star, Dec. 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 1882. Cited and quoted in Report
of the Committee, New York State Assembly Committee on State Prisons (1883), 1125-6.
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thousands of free workingmen, who had variously struck, petitioned, and
protested against the system over the preceding several years. The Assem-
bly’s decision to convene the committee, and the committee’s admission of
testimony from prisoners, guards, and labor leaders (and not just the con-
tractors and prison authorities), telegraphed around and beyond the state
of New York the news that prisons, although effectively managed by private
industry, were nonetheless state institutions that, as such, were subject to
the scrutiny and overhaul of democratically elected representatives.

The importance of the New York prison investigation and the likelihood
that a negative report might finally spur the legislature to abolish or severely
restrict the system were not lost on either the supporters or the opponents
of contract prison labor. As the committee commenced its work, prisoners,
labor leaders, prison contractors, the prison authorities, prison guards, and
free manufacturers all strove to bring evidence to bear in their favor and to
influence the committee’s findings as to the “true” conditions of imprison-
ment under the contract system. Within the prisons, a fresh power struggle
broke out as prisoners attempted to make their voices heard and the author-
ities moved to censure them. Despite the best efforts of Sing Sing’s Warden
Brush to suppress prisoner testimony, a number of prisoners clandestinely
enlisted the help of a New York lawyer by the name of Michael H. Siger-
son. Sigerson, a Democrat and associate of Tammany Hall, made at least
two visits to Sing Sing in 1884, during which time convicts smuggled him a
number of letters and petitions relating to prison discipline and conditions,
and offered detailed accounts of brutal punishments that they alleged had
been inflicted for work-related offenses.9"

Armed with the prisoners’ testimony, Sigerson appeared before the New
York State Assembly investigating committee and accused authorities and
contractors of treating prisoners cruelly and inhumanely.9* His accusations,
which were reported at length in the press, further emboldened the pris-
oners. Shortly after Sigerson testified, according to the Sing Sing warden,
prison laborers began to be “insolent” and to assert that they were unfit
for work; many walked out of their workshops.93 When the committee con-
vened at Sing Sing in February, unrest again broke out, and some prisoners
demanded to meet personally with the committee. Warden Brush stated that
the prisoners thought that by acting in this “rebellious” manner, they would
be “doing their part” to ensure that “the contract system is broken up.”94
The warden promptly transferred those who had testified to the commit-
tee or communicated with Sigerson to the up-state prisons, on the grounds
that “discipline could not be maintained if the convicts were allowed to do
as they pleased.” Immediately following that action, however, the unrest at
Sing Sing escalated into what the New York Times declared was a “mutiny,”
when convict laundrymen went on strike. The number of prisoners refusing

9" New York Times, Feb. 18, 1883, 8; Feb. 20, 1883, 1; Feb. 23, 1883, 5; Mar. g, 1883, 2.

9% New York (State) Assembly Committee on State Prisons (1883), 632-8.

93 New York Times, Feb. 20, 1883, 1.

91 New York Times, Feb. 18, 1883, 8; Feb. 20, 1883, 1; New York (State) Assembly Committee
on Prisons (1883), 632-8.
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to work tripled (to 122), and then doubled again over the subsequent few
days, when Sing Sing’s shoeworkers and then a workshop of molders went on
strike in support of the laundrymen. Warden Brush responded by locking up
hundreds of prisoners in the cellblock, putting them on low rations (in the
time-tested tactic of draining rebellious prisoners of their fighting spirit),
and handing out fifty Winchester rifles to the guards. Clearly embarrassed
by the prisoners’ well-publicized and sensitively timed protests, Brush also
made a series of press releases in which he blamed the insurrection on lawyer
Sigerson’s acceptance of letters from the prisoners, and banned Sigerson
from ever again setting foot in Sing Sing prison.9

The credibility of both Brush and the contract prison labor system by
which he stood were severely damaged by this and other testimony heard
before the Assembly’s investigating committee. Even though the committee
was divided (along party political lines) on the question of whether the
contract system should be abolished or simply reformed, the revelations
of abuse made an obvious impact upon both the majority and minority
reports. Although the majority reported, rather ambiguously, that the New
York Star’s charges of brutal and inhuman treatment were neither “sustained
by the evidence,” nor, on the other hand “not proven,” its authors went on
to offer a damning description of the conditions under which the prisoners
labored, before concluding that the contract system was unjust.9 “[E]vils
of the gravest character have prevailed in some of the prisons of the State,
and particularly in the prison at Sing Sing,” they wrote:

Prisoners have been put upon task to which they were entirely unequal, and
employed in forms of labor for which they had not fitness or adaptation. ... It
seems to have frequently happened that men were put upon work in which
the average task was entirely beyond their power of performance. Failing to
perform their task, they have, in some instances been subjected to punish-
ment, and the punishment has diminished their already feeble energies, and
made them still less equal to the work required of them. Thus punishment
has followed failure, and renewed failure has followed punishment, until the
unfortunate prisoner, in utter despair, has refused to work, and been ready to
commit some deed of reckless frenzy, even the taking of his own life.97

Punishments, they concluded, had indeed been excessively severe, and
sick men had been sent to the workshops instead of to the hospital. More-
over, “the interest of the contractor,” they wrote, “is best served by the severer

95 New York Times, Feb. 21, 1883, 5; New York Times, Feb., 22, 1883, 2.

96 This was not the only ambiguity in the majority’s report. In the same vein, the majority
asserted that there was no evidence to suggest that contractors “(interfered) with the proper
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and especially in the matter of punishments.” New York State Assembly Committee on State
Prisons (1883), 1125-43. The majority members were: E. R. Keyes, Geo. Northup, Homer
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97 New York (State) Assembly Committee on State Prisons (1883), 1126-7.
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forms of corporal punishment, such as paddling or showering, which gener-
ally result in prompt submission without seriously impairing the prisoner’s
ability to resume his work.” Contractors, they argued, were motivated by
self-interest and, naturally, made their best effort to “render the contracts
remunerative.” Under the contract system, “The labor of the prisoner is let
or sold by the State with a view to the largest pecuniary profit. The prisoner
thus finds himself in a situation of a hireling, not to say a slave, to serve
mercenary ends, viz., first the pecuniary interest of the contractor, and, sec-
ond, the pecuniary interest of the State.” The contract system was inimical
to what they described as the “reformatory” mission of the prison; the state
took a paternal interest in prisoners, wrote the majority, whereas the con-
tractor was a businessman, “not a charity,” and his commitment was first and
foremost to the profitability of his business.9®

Despite advancing this damning critique, the committee’s majority
stopped short of characterizing the contract system as inherently abusive.
Their position more or less encapsulated the view of most northern Republi-
cans on the convictlabor question in the 1880s and early 18gos. This was that
the contract system might be in need of reform, but it was not intrinsically
abusive, whether of prison or free labor, and it ought to be reformed rather
than abolished. The committee concluded, “We deem it our duty to say, that
this system of labor and discipline, as now established, in our judgment, fails
to meet the just demands of a wise and effective prison regime.”99 Steering
clear of recommending any substantive change to the system, the majority
recommended that the state (once again) put the entire system under review
and appoint another commission to frame a new, less injurious prison labor
system.

The minority report, which much more closely echoed the state Demo-
cratic Party’s position on contract prison labor, drew the conclusion to which
the critical contents of the majority’s report logically should have led, but
did not. In a few succinct and sharply worded sentences, the minority con-
cluded that Sing Sing was organized around “the single idea of making as
large a financial showing as possible,” and that the contract system was per-
nicious and deeply injurious to convicts and free industry alike. If legally
permissible, all contracts should be immediately cancelled and the contract
system, “wiped out” in its entirety.'®® Here was a clear affirmation of labor
leaders’ abolitionist position, and formal acceptance of prisoners’ repeated
contention that New York’s contract system was cruel and unjust.

Regardless of the ambiguities in the committee’s majority report, the sor-
did revelations of life at Sing Sing helped seal the voting citizenry’s oppo-
sition to penal contract labor. The increasingly popular movement for the
abolition of contract prison labor in New York also very probably received

98 New York (State) Assembly Committee on State Prisons (1883), 1134-5.

99 New York (Sta