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States are increasingly challenging the logic of simply assimilating
refugees to their own citizens. Questions are now raised about whether
refugees should be allowed to enjoy freedom of movement, to work, to
access public welfare programs, or to be reunited with family members.
Doubts have been expressed about the propriety of exempting refugees
from visa and other immigration rules, and even about whether there is
really a duty to admit refugees at all. This book presents the first ever
comprehensive analysis of the human rights of refugees set by the UN
Refugee Convention, including analysis of its history and application by
senior courts. Hathaway links these standards to key norms of interna-
tional human rights law, and applies his analysis to the most difficult
protection challenges faced around the world. This is a pioneering
scholarly work, and a critical resource for advocates, judges, and
policymakers.
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In memory of Lisa Gilad



“[D]ecisions had at times given the impression that it was a conference for
the protection of helpless sovereign states against the wicked refugee. The
draft Convention had at times been in danger of appearing to the refugee
like the menu at an expensive restaurant, with every course crossed out
except, perhaps, the soup, and a footnote to the effect that even the soup
might not be served in certain circumstances.”

Mr. Rees, International Council of Voluntary Agencies (Nov. 26, 1951)

“[I]t was clearly in the best interests of refugees that [the Refugee Convention]
should be cast in a form which would be acceptable to governments, thus
inducing them to accept at least certain commitments ... Otherwise, they
would be obliged to enter reservations which would probably exclude even
those minimum commitments. Liberalism which was blind to the facts of
reality could only beat the air.”

Mr. Rochefort, Representative of France (Nov. 30, 1951)
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INTRODUCTION

The greatest challenge facing refugees arriving in the developed world has
traditionally been to convince authorities that they are, in fact, entitled to
recognition of their refugee status.' What level of risk is required by the “well-
founded fear” standard? What sorts of harm are encompassed by the notion
of “being persecuted”? Is there a duty to seek an internal remedy within one’s
own country before seeking refugee protection abroad? What is the meaning
of the five grounds for protection, and what causal connection is required
between those grounds and the risk of being persecuted? Most recently,
significant attention has also been paid to the nature of the circumstances
under which a person may be excluded from, or deemed no longer to require,
protection as a refugee.

While debate continues on these and other requirements for qualification
as a Convention refugee,” there is no denying that the decade of the 1990s
gave rise to a marked increase in both the extent and depth of judicial
efforts to resolve the most vexing definitional controversies. Senior appel-
late courts now routinely engage in an ongoing and quite extraordi-
nary transnational judicial conversation’ about the scope of the refugee

The core of the international legal definition of a refugee requires that “owing to well-
founded fear of being persecuted for reasons of race, religion, nationality, membership of a
particular social group or political opinion, [the applicant] is outside the country of his
nationality and is unable or, owing to such fear, is unwilling to avail himself of the
protection of that country”: Convention relating to the Status of Refugees, 189 UNTS
2545, done July 28, 1951, entered into force Apr. 22, 1954 (Refugee Convention), supple-
mented by the Protocol relating to the Status of Refugees, 606 UNTS 8791, done Jan. 31,
1967, entered into force Oct. 4, 1967 (Refugee Protocol).

In its recent Global Consultations on International Protection, the United Nations High
Commissioner for Refugees (UNHCR) identified as issues of particular salience the scope
of the “membership of a particular social group” category; gender-related persecution; the
nature of the duty to seek internal protection or relocation; and the cessation and exclusion
clauses. See E. Feller et al. eds., Refugee Protection in International Law (2003) (Feller et al.,
Refugee Protection), at 263-552.

See A.-M. Slaughter, “A Typology of Transjudicial Communication,” (1994) 29 University
of Richmond Law Review 99.
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2 INTRODUCTION

definition,* and have increasingly committed themselves to find common
ground.” Indeed, the House of Lords has suggested that courts have a legal
responsibility to interpret the Refugee Convention in a way that ensures a
common understanding across states of the standard of entitlement to protection:

[A]s in the case of other multilateral treaties, the Refugee Convention must
be given an independent meaning ... without taking colour from distinc-
tive features of the legal system of any individual contracting state. In
principle therefore there can only be one true interpretation of a treaty . ..

In practice it is left to national courts, faced with the material disagree-
ment on an issue of interpretation, to resolve it. But in doing so, [they]
must search, untrammelled by notions of [their] national legal culture, for
the true autonomous and international meaning of the treaty.’

In contrast to the progress achieved by courts in conceiving a shared
understanding of the Convention refugee definition, there has been only
minimal judicial engagement with the meaning of the various rights which
follow from recognition of Convention refugee status. Although most of the
Refugee Convention is in fact devoted to elaborating these entitlements,
there is only a smattering of judicial guidance on a small minority of the
rights set by the treaty. Even in the academic literature, only the core duty of
non-refoulement and, to a lesser extent, the duties of non-expulsion and
non-penalization, have received any serious attention.” This analytical gap is

The contemporary jurisprudence of leading asylum states on the scope of Convention
refugee status is collected at the University of Michigan’s Refugee Caselaw Site,
www.refugeecaselaw.org.

The establishment in 1995 of the International Association of Refugee Law Judges (IARL]J),
now comprising members from some forty asylum states, is a particularly noteworthy
means of advancing this sense of refugee law as a common enterprise. In 2002, the IARL]
convened its first Advanced Workshop on Refugee Law, in which appellate judges from
around the world met to seek consensus on refugee definition issues identified by them as
particularly challenging. See J. Hathaway, “A Forum for the Transnational Development of
Refugee Law,” (2003) 15(3) International Journal of Refugee Law 418.

Rv. Secretary of State for the Home Department, ex parte Adan and Aitseguer, [2001] 2 WLR
143 (UK HL, Dec. 19, 2000).

The only refugee rights which have received relatively extensive academic attention are
Arts. 31-33. See e.g. G. Stenberg, Non-Expulsion and Non-Refoulement (1989); W. Kilin,
Das Prinzip des Non-Refoulement (1982). Even in the context of its recent Global
Consultations on International Protection, UNHCR drew particular attention to only
three refugee rights: the rights of non-refoulement (Art. 33), freedom from penalization
or detention for illegal entry (Art. 31), and protection of family unity: Feller et al., Refugee
Protection, at 87—-179, 185-258, and 555-608. Those academic works that do address the
full range of refugee rights are all quite dated, including N. Robinson, Convention relating to
the Status of Refugees: Its History, Contents and Interpretation (1953); A. Grahl-Madsen,
Commentary on the Refugee Convention 1951 (1963, pub’d., 1997); and P. Weis, The Refugee
Convention, 1951: The Travaux Préparatoires Analysed with a Commentary by Dr. Paul Weis
(posthumously pub’d., 1995).
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INTRODUCTION 3

no doubt largely the result of the tradition of most developed states simply to
admit refugees, formally or in practice, as long-term or permanent residents.
While not required by the Refugee Convention,” this approach has led de facto
to respect for most Convention rights (and usually more). Because refugee
rights were not at risk, there was little perceived need to elaborate their
meaning.

In recent years, however, governments throughout the industrialized
world have begun to question the logic of routinely assimilating refugees,
and have therefore sought to limit their access to a variety of rights.” Most
commonly, questions are now raised about whether refugees should be
allowed to enjoy freedom of movement, to work, to access public welfare
programs, or to be reunited with family members. In a minority of states,
doubts have been expressed about the propriety of exempting refugees from
compliance with visa and other immigration rules, and even about whether
there is really a duty to admit refugees at all. There is also a marked interest in
the authority of states to repatriate refugees to their countries of origin, or
otherwise to divest themselves of even such duties of protection as are initially
recognized.

This movement towards a less robust form of refugee protection mirrors
the traditional approach in much of the less developed world. For reasons
born of both pragmatism and principle, poorer countries — which host the
overwhelming majority of the world’s refugees'’ — have rarely contested the
eligibility for refugee status of those arriving at their borders.'" Yet this
conceptual generosity has not always been matched by efforts to treat the
refugees admitted in line with duties set by the Refugee Convention. In far too
many cases, refugees in less developed states have been detained, socially
marginalized, left physically at risk, or effectively denied the ability to meet
even their most basic needs. The imperative clearly to define the rights which
follow from refugee status, while of comparatively recent origin in most

See chapters 4.1 and 7.4 below.

See e.g. J. Hathaway, “The Emerging Politics of Non-Entrée,” (1992) 91 Refugees 40, also
published as “L’émergence d’une politique de non-entrée,” in F. Julien-Laferriére ed.,
Frontiéres du droit, Frontieres des droits (1993), at 65; and, in particular, G. Noll,
Negotiating Asylum: The EU Acquis, Extraterritorial Protection, and the Common Market
of Deflection (2000).

As of Dec. 31, 2003, for example, just under 80 percent of the world’s refugees were
protected in Africa, the Middle East, or South and Central Asia: US Committee for
Refugees, World Refugee Survey 2004 (2004), at 4-5.

In some instances, particularly in Africa, the commitment to a more expansive under-
standing of refugee status has been formalized in regional treaty or other standards. See
J. Hathaway, The Law of Refugee Status (1991) (Hathaway, Refugee Status), at 16-21; and
G. Goodwin-Gill, The Refugee in International Law (1996) (Goodwin-Gill, Refugee in
International Law), at 20-21.
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4 INTRODUCTION

industrialized states, is of long-standing duration in much of the less devel-
oped world.

The goal of this book is therefore to give renewed life to a too-long
neglected source of vital, internationally agreed human rights for refugees.
More specifically, the analysis here seeks to elaborate an understanding of
refugee law which is firmly anchored in legal obligation, and which is accord-
ingly detached from momentary considerations of policy and preference. The
essential premise is that refugees are entitled to claim the benefit of a
deliberate and coherent system of rights.

It will be clear from this formulation that the Refugee Convention and its
Protocol are conceived here not as accords about immigration, or even
migration, but as part and parcel of international human rights law. This
view is fully in line with the positions adopted by senior courts which have
analyzed the object and purpose of the Refugee Convention. In perhaps the
earliest formulation, the Supreme Court of Canada embraced the view that
the essential purpose of the Refugee Convention is to identify persons who no
longer enjoy the most basic forms of protection which a state is obliged to
provide. In such circumstances, refugee law provides surrogate or substitute
protection of basic human rights:

International refugee law was formulated to serve as a back-up to the
protection one expects from the State of which an individual is a national.
It was meant to come into play only when that protection is unavailable,
and then only in certain situations."”

Complementing this analysis, the House of Lords more recently affirmed that
the fundamental goal of refugee law is to restore refugees to affirmative
protection:

The general purpose of the Convention is to enable the person who no
longer has the benefit of protection against persecution for a convention
reason in his own country to turn for protection to the international
community. "’

Justice Kirby of the High Court of Australia has moreover linked the goals of
refugee law directly to the more general human rights project:

[The Refugee Convention’s] meaning should be ascertained having regard
to its object, bearing in mind that the Convention is one of several

2 Canada v. Ward, (1993) 103 DLR 4th 1 (Can. SC, June 30, 1993). More recently, Justice
Bastarache of the same court affirmed that “[t]he overarching and clear human rights
object and purpose is the background against which interpretation of individual provi-
sions must take place”: Pushpanathan v. Minister of Citizenship and Immigration, 1998
Can. Sup. Ct. Lexis 29 (Can. SC, June 4, 1998), at para. 59.

> Horvath v. Secretary of State for the Home Department, [2000] 3 All ER 577 (UK HL, July 6,
2000), per Lord Hope of Craighead.
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important international treaties designed to redress “violation[s] of basic
human rights, demonstrative of a failure of state protection” ... It is the
recognition of the failure of state protection, so often repeated in the
history of the past hundred years, that led to the exceptional involvement
of international law in matters concerning individual human rights."*

As these formulations make clear, refugee law is a remedial or palliative
branch of human rights law. Its specific purpose is to ensure that those whose
basic rights are not protected (for a Convention reason) in their own country
are, if able to reach an asylum state, entitled to invoke rights of substitute
protection in any state party to the Refugee Convention. As such, the right of
entry which is undoubtedly the most visible consequence of refugee law is, in
fact, fundamentally consequential in nature, and of a duration limited by the
persistence of risk in the refugee’s state of origin.'” It is no more than a
necessary means to a human rights end, that being the preservation of the
human dignity of an involuntary migrant when his or her country of origin
cannot or will not meet that responsibility. In pith and substance, refugee
law is not immigration law at all, but is rather a system for the surrogate or
substitute protection of human rights.

Despite its obvious relevance and widespread ratification, ” the Refugee
Convention has only rarely been understood to be the primary point of
reference when the well-being of refugees is threatened. In particular, there
has too often been a tendency simply to invoke non-binding UNHCR or
other institutional policy positions. When legal standards are brought to
bear, there appears to have been a tacit assumption that whatever concerns
refugees face can (and should) be addressed by reliance on the more recently
evolved general system for the international protection of human rights.'”

16

Minister for Immigration and Multicultural Affairs v. Khawar, [2002] HCA 14 (Aus. HC,
Apr. 11, 2002), per Kirby J. See also Applicant “A” and Ano’r v. Minister for Immigration
and Multicultural Affairs, (1997) 190 CLR 225 (Aus. HC, Feb. 24, 1997), per Kirby J. at
296-297, holding that the term “refugee” is “to be understood as written against the
background of international human rights law, including as reflected or expressed in the
Universal Declaration of Human Rights (esp. Arts. 3, 5, and 16) and the International
Covenant on Civil and Political Rights (esp. Arts. 7, 23).”

See chapter 4.1 below.

As of October 1, 2004, 145 states were a party to either the Refugee Convention or Refugee
Protocol. Madagascar, Monaco, Namibia, and St. Kitts and Nevis were a party only to the
Convention; Cape Verde, the United States of America, and Venezuela were a party only
to the Protocol: UNHCR, www.unhcr.ch (accessed Nov. 19, 2004).

“In traditional international law, the ‘responsibility of States for damage done in their
territory to the person or property of foreigners’ frequently appears closely bound up with
two great doctrines or principles: the so-called ‘international standard of justice’, and the
principle of the equality of nationals and aliens ... What was formerly the object of these
two principles — the protection of the person and his property — is now intended to be
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It is, of course, true that all persons are today understood to possess legally
defined human rights worthy of official validation across time and societies.
States acknowledge in principle that they may not invoke raw power, sover-
eign political authority, or cultural diversity to rationalize failure to ensure
the basic rights of persons subject to their jurisdiction — including refugees."”
The range of international human rights instruments is moreover indisput-
ably vast, and growing. Yet, more than half a century after inauguration of
the United Nations system of international human rights law, we must
concede that there are only minimal legal tools for the imposition of genuine
and truly universal state accountability. The adjustment to an understanding
of human rights law conceived outside the political processes of individual
nation-states has required a painstaking process of reconciling divergent
values and political priorities, which is far from complete. Instead of a
universal and comprehensive system of human rights law, the present reality
is instead a patchwork of standards of varying reach, implemented through
mechanisms that range from the purely facilitative to the modestly coercive."”
Despite all of its successes, the human rights undertaking is very much a work
in progress, with real achievements in some areas, and comparatively little
in others.

This fragmentary quality of international human rights law has too often
been ignored by scholars and advocates. In a perhaps unconscious drive to
will the universal human rights project to early completion, there has been a
propensity to overstate the authentic reach of legal norms by downplaying, or
even recasting, the often demanding standards which govern the recognition
of principles as matters of international law. In the result, there is now a
troubling disjuncture between law as declared and law recognized as a mean-
ingful constraint on the exercise of state authority.

The view advanced here, in contrast, is that the protection of refugees is
better pursued by the invocation of standards of indisputable legal authority,

accomplished by the international recognition of the essential rights of man. Under this
new legal doctrine, the distinction between nationals and aliens no longer has any raison
d’étre, so that both in theory and in practice these two traditional principles are henceforth
inapplicable. In effect, both of these principles appear to have been outgrown by con-
temporary international law”: F. V. Garcia Amador et al., Recent Codification of the Law of
State Responsibility for Injuries to Aliens (1974), at 1.

Belgium at one point proposed incorporation in the Refugee Convention of at least Arts.
18 and 19 of the Universal Declaration of Human Rights. The proposal was defeated
because of agreement with the views of the British representative “that a convention
relating to refugees could not include an outline of all the articles of the Universal
Declaration of Human Rights; furthermore, by its universal character, the Declaration
applied to all human groups without exception, and it was pointless to specify that its
provisions applied also to refugees”: Statement of Sir Leslie Brass of the United Kingdom,
UN Doc. E/AC.32/SR.11, Jan. 25, 1950, at 8.

% See generally P. Alston and J. Crawford eds., The Future of UN Human Rights Treaty

Monitoring (2000).
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and in particular by reliance on widely ratified treaty law. This study therefore
seeks clearly to adumbrate, in both theoretical and applied terms, the authen-
tic scope of the international legal rights which refugees can bring to bear in
states of asylum. This approach is based on a firm belief that the creative
synthesis of imperfect norms and mechanisms is the best means of pursuing
meaningful state accountability in the present legal context, and that the
international refugee rights regime provides an important, and thus far
insufficiently exploited, opportunity to advance this goal.

In light of this purpose, this book does not address other than incidentally
a variety of related issues. Most obviously, it is not a study of the refugee
definition.”” Neither does it seek to explain the work of the institutions
charged with the protection of refugees at the domestic or international
levels,”' or the ways in which the refugee protection regime as a whole could
be more effectively configured.””

Nor does this book present a detailed analysis of the full range of highly
specialized human rights treaties established by the United Nations and
regional bodies. This decision to avoid canvassing all potentially pertinent
international human rights was not taken lightly, since it is clearly correct that
particular refugees also benefit incidentally from the protection of specialized
branches of international human rights law. Refugees who are members of
other internationally protected groups, such as racial minorities, women, and
children, may avail themselves of specialized treaty rights in most states.”’
Other refugees will be entitled to claim rights and remedies in consequence of
their reasons for flight, a matter of particular importance to those who have
escaped from war.”* Still other refugees will be received in parts of the world

20 The scope of the Convention refugee definition is discussed in detail in Hathaway, Refugee

Status; in relevant portions of Goodwin-Gill, Refugee in International Law, at 32-79; and
in A. Grahl-Madsen, The Status of Refugees in International Law (vol. I, 1966), at 142-304.
Particularly influential analyses of the domestic interpretation of the Convention refugee
definition include D. Anker, The Law of Asylum in the United States (1999); W. Kilin,
Grundriss des Asylverfahrens (1990); and F. Tiberghien, La protection des réfugiés en France
(1999).

21 On this issue, see in particular G. Loescher, The UNHCR and World Politics: A Perilous

Path (2001); and A. Helton, The Price of Indifference: Refugees and Humanitarian Action in

the New Century (2002).

See J. Hathaway ed., Reconceiving International Refugee Law (1997).

Of particular importance are the International Convention on the Elimination of All

Forms of Racial Discrimination, UNGA Res. 2106A(XX), adopted Dec. 21, 1965, entered

into force Jan. 4, 1969; the Convention on the Elimination of All Forms of Discrimination

against Women, UNGA Res. 34/180, adopted Dec. 18, 1979, entered into force Sept. 3,

1981; and the Convention on the Rights of the Child, UNGA Res. 44/25, adopted Nov. 20,

1989, entered into force Sept. 2, 1990.

See e.g. T. Meron, Human Rights and Humanitarian Norms as Customary Law (1989), at

3-78.
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that have adopted regional human rights conventions now clearly under-
stood to embrace non-nationals, in particular the European Convention for
the Protection of Human Rights and Fundamental Freedoms,” or in which
there is a transnational human rights regime specifically designed to assist
refugees, as in the case of the regional refugee convention adopted in 1969 by
the Organization of African Unity.”®

The decision not to engage in depth with the full range of regional and
specialized human rights norms in no way reflects a view that these standards
are not of real importance to refugees. They are not, however, standards that
apply universally to all refugees: only a subset of refugees are women, or
children, or members of racial minorities. An even smaller percentage of
refugees can claim the protection of any one of the regional human rights or
refugee treaties. Because of the specialized nature of these accords, they
cannot reasonably be invoked in aid of the goal of this study, that being to
define the common core of human rights entitlements that inhere in all
refugees, in all parts of the world, simply by virtue of being refugees. This
more foundational, and hence more limited, enterprise is designed to elab-
orate the common corpus of refugee rights which can be asserted by refugees
in any state party to the Refugee Convention or Protocol, whatever the
refugee’s specific identity or circumstances. The hope is that others will
build upon this basic analysis to define the entitlements of sub-groups of
the refugee population entitled to claim additional protections.

One critical deviation from the commitment to this fairly strictly defined
analytical focus has, however, been made. The rights regime presented here is
the result of an effort to synthesize the entitlements derived from conven-
tional refugee law with those rights codified in the two foundational treaties
of the international human rights system, the International Covenant on
Civil and Political Rights and its companion International Covenant on
Economic, Social and Cultural Rights.”” The specificity of analysis has been
compromised in this way partly because it is clear that a treatment of refugee
law which takes no account whatever of more general human rights norms
would clearly present an artificially narrow view of the human rights of
refugees. More specifically, though, this analytical synthesis was necessary
in order to present an interpretation of the Refugee Convention which
complies with the view, set out below, that the alignment of refugee law

25 213 UNTS 221, done Nov. 4, 1950, entered into force Sept. 3, 1953.

6 Convention governing the Specific Aspects of Refugee Problems in Africa, 10011 UNTS
14691, done Sept. 10, 1969, entered into force June 20, 1974, at Arts. [I-VL

27 International Covenant on Civil and Political Rights, UNGA Res. 2200A(XXI), adopted
Dec. 16, 1966, entered into force Mar. 23, 1976 (Civil and Political Covenant); International
Covenant on Economic, Social and Cultural Rights, UNGA Res. 2200A(XXI), adopted
Dec. 16, 1966, entered into force Jan. 3, 1976 (Economic, Social and Cultural Covenant).
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with international human rights law is required by the duty to interpret the
Refugee Convention in context, and taking real account of its object and
purpose.”®

The specific decision to present a merged analysis of refugees’ rights and of
rights grounded in the two Human Rights Covenants is moreover defensible
in view of the unique interrelationships between these particular treaties and
refugee law.”” At a formal level, more than 95 percent of the state parties to
the Refugee Convention or Protocol have also signed or ratified both of the
Human Rights Covenants.’’ Even more important, about 86 percent of the
world’s refugees reside in states which have signed or ratified the two
Covenants on Human Rights, more even than the 68 percent who reside in
a state party to the Refugee Convention or Protocol.’’ As such, both in
principle and in practice, refugee rights will in the overwhelming majority
of cases consist of an amalgam of principles drawn from both refugee law
and the Covenants. Second, and of particular importance, the Covenants and
the Refugee Convention aspire to comparable breadth of protection, and
set consistently overlapping guarantees. As will be clear from the analysis

28
29

See chapter 1.3.3 below.

In principle, it would also have made sense to incorporate analysis of rights that are
universally binding as authentic customary norms or general principles of law since, to the
extent such standards inhere in all persons, refugees are clearly entitled to claim them. But
because only protection from systemic racial discrimination is clearly so defined (see
chapter 1.2 below) — and since that right is already included in the more general duty of
non-discrimination set by the Civil and Political Covenant — the focus here is limited to
the cognate rights stated in the two Human Rights Covenants.

Of the 145 state parties to the Refugee Convention, only eight have not signed or ratified
either of the Human Rights Covenants: Antigua and Barbuda, Bahamas, Fiji, Holy See,
Mauritania, Papua New Guinea, St. Kitts and Nevis, and Tuvalu. Three have signed or
ratified only the International Covenant on Civil and Political Rights: Botswana, Haiti,
and Mozambique. One state party to the Refugee Convention has signed or ratified only
the International Covenant on Economic, Social and Cultural Rights: Solomon Islands:
United Nations High Commissioner for Human Rights (UNHCHR), www.unhchr.ch
(accessed Nov. 19, 2004).

Of the Dec. 31, 2003 world refugee population of 11,852,900, 86 percent (10,289,700) were
residing in a state that has signed or ratified the International Covenant on Civil and
Political Rights and 86 percent (10,269,200) were residing in a state that has signed or
ratified the International Covenant on Economic, Social and Cultural Rights. In contrast,
only 8,148,200 refugees — 68 percent of the total refugee population — resided in a state
party to the Refugee Convention or Protocol. These figures are derived from statistics in
US Committee for Refugees, World Refugee Survey 2004 (2004), at 4-5; UNHCHR,
www.unhchr.ch (accessed Nov. 19, 2004); and UNHCR, www.unhcr.ch (accessed Nov. 19,
2004). Most rights in the Covenants are granted to all persons physically present in the
territory, including refugees, although less developed countries are afforded some latitude
in deciding the extent to which economic rights will be extended to non-nationals: Civil
and Political Covenant, at Art. 2(1), and Economic, Social and Cultural Covenant, at
Art. 2(2)—(3).
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below, even when refugee law is the source of a stronger or more contextual-
ized form of protection on a given issue, it is usually the case that the
Covenants contribute in some way to the clarification of the relevant respon-
sibilities of states.

In conceiving this work, an effort has been made to be attentive to the
central importance of facts. Because a work of scholarship on refugee law
seems more likely to be of value if it does not restrict itself simply to the
elucidation of legal norms in abstract terms, the treatment of each right in
this book begins with an overview of relevant protection challenges in dif-
ferent parts of the world. Some cases present the current reality faced by
refugees; others highlight important protection challenges in the recent past.
An effort has also been made to include examples from all parts of the world,
and impacting diverse refugee populations. The analysis that follows seeks to
engage with these practical dilemmas, and to suggest how refugee law should
guide their resolution. This approach reflects a strong commitment to the
importance of testing the theoretical analysis of human rights standards against
the hard facts of protection dilemmas on the ground. The hope is that by taking
this approach, the reliability of the analysis presented here is strengthened, and
the normative implications of the study are made more clear.

The opening chapter of the book presents an analysis of the fundamental
background question of the sources of international law, with a focus on how
principles about the sources of law should be applied to identify human rights
of genuinely universal authority. This analysis is based upon a theory of
modern positivism, which accepts that international law is most sensibly under-
stood as a system of rules agreed to by states, intended to govern the conduct of
states, and ultimately enforced in line with the will of states. The theory of
international law embraced here is thus in a very real sense a conservative one,
predicated on a rigorous construction of the sources of law. Drawing on this
theoretical approach, the study identifies those universal rights of particular
value to refugees, even as it explains why the rights of refugees are for the most
part best defended not by reference to universal custom or general principles of
law, but rather by reliance on clear duties codified in treaty law.

Because of this study’s primary commitment to reliance on treaty law,
chapter 1 concludes with an overview of the approach taken throughout the
study to the interpretation of treaties, with specific reference to the construc-
tion of the treaties at the heart of this study, the Refugee Convention and
Protocol, and the two Human Rights Covenants. It is suggested that there are
powerful reasons to defer neither to literalism nor to state practice in dis-
cerning the true meaning of these accords. To the contrary, it is both legally
correct and more substantively productive to construe the text of refugee and
other human rights treaties in the light of their context, objects and purposes
as discerned, in particular, from careful study of their drafting history.
Equally important, the interpretations of cognate rights rendered by United
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Nations treaty supervisory bodies should be understood to be a vital source of
contemporary guidance on the content of refugee rights. This is so not only
because the advancement of human rights is at the core of refugee law’s object
and purpose, but more generally because the resultant normative synthesis
furthers the commitment to interpret treaties in good faith, and as living
instruments.

Chapter 2 moves from analysis of general legal principles to address the
specific content of the international refugee rights regime. It begins by tracing
the origins of refugee rights in the international law on aliens, through to its
codification in the present Convention and Protocol relating to the Status of
Refugees. This chapter also introduces the essential approach of the founda-
tional refugee treaties, and shows how they have been complemented both by
“soft law” standards and by the evolution of contemporary treaties on human
rights and the rights of aliens. Particular attention is paid to the development
of general norms of non-discrimination law, and to their relevance as a
protective mechanism for refugees. The chapter concludes by explaining
why, despite progress in related fields of law, the specific entitlements set by
refugee law remain fundamental to ensuring the human dignity of refugees.

Chapter 3 introduces the rather unique principles governing entitlement
to claim the rights set by the Refugee Convention. As a fundamental princi-
ple, the acquisition of refugee rights under international law is not based on
formal status recognition by a state or agency, but rather follows simply and
automatically from the fact of substantive satisfaction of the refugee defini-
tion. As UNHCR has affirmed:

A person is a refugee within the meaning of the 1951 Convention as soon as
he fulfils the criteria contained in the definition. This would necessarily
occur prior to the time at which his refugee status is formally determined.
Recognition of his refugee status does not therefore make him a refugee,
but declares him to be one. He does not become a refugee because of
recognition, but is recognized because he is a refugee.”

Despite this critical understanding of refugee status determination as a purely
declaratory process, the Refugee Convention does not grant all rights imme-
diately and absolutely to all refugees. To the contrary, it strikes a reasonable
balance between meeting the needs of refugees and respecting the legitimate
concerns of state parties. In this sense, the Convention reflects the commit-
ment of the drafters to the establishment of a treaty that is both politically
realistic, and of positive benefit to refugees.”

2 UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status (1979,
re-edited 1992), at para. 28.

> See generally J. Hathaway and A. Cusick, “Refugee Rights Are Not Negotiable,” (2000)
14(2) Georgetown Immigration Law Journal 481.
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While all refugees benefit from a number of core rights, additional entitle-
ments accrue as a function of the nature and duration of the attachment to
the asylum state. Some rights inhere as soon as the refugee comes under a
state’s authority; a second set when he or she enters its territory; others once
the refugee is lawfully within the territory of a state party; a fourth group only
when the refugee is lawfully staying or durably residing there; and a few rights
govern the pursuit of a durable solution to refugeehood. The nature of the
duty to extend rights to refugees is moreover defined through a combination
of absolute and contingent criteria. A small number of rights are guaranteed
absolutely to refugees, and must be respected even if the host government
does not extend these rights to anyone else, including to its own citizens.
More commonly, though, the standard for compliance varies in line with the
relevant treatment afforded another group under the laws and practices of
the receiving country. Under these contingent rights standards, the scope of
entitlement is conceived as a function of the rights of aliens generally, of the
nationals of most-favored states, or as equivalent to those afforded citizens of
the host country itself. The Refugee Convention moreover incorporates an
overarching duty of non-discrimination between and among refugees, and
strictly limits the ability of states to suspend refugee rights, even for national
security reasons.

Chapters 4-7 are the heart of the book. They offer a detailed analysis of the
substance of refugee rights, drawing on both the norms of the Refugee
Convention itself and on cognate standards set by the Covenants on
Human Rights. Rather than grouping rights on the basis of traditional
categories (e.g. civil, political, economic, social, or cultural), these chapters
are structured around the refugee experience itself. This organizational
structure reflects the Refugee Convention’s commitment, described in
chapter 3, to define eligibility for protection on the basis of degrees of attach-
ment to the host state.”

Chapter 4 therefore addresses those rights agreed to be immediately (if
provisionally) acquired upon coming under the jurisdiction of a state party,
as well as those which inhere upon reaching its territory, even before any steps
have been taken to verify refugee status. These initial rights speak to the
extraordinary personal vulnerability of asylum-seekers, and to the import-
ance of safeguarding their most basic interests until and unless a decision is
taken formally to verify their refugee status. A second set of modestly more
extensive human rights, described in chapter 5, is deemed suited to the
condition of refugees who have met the host state’s legal requirements for

** Ttis also hoped that adoption of a chapter structure which draws attention to the delays set
by refugee law for the acquisition of rights will facilitate critical assessment of the
Convention’s implicit assumptions regarding the timing and duration of the legal com-
mitment to protection.



INTRODUCTION 13

lawful presence, including by having satisfied national requirements for the
assessment of their refugee status. As in the case of the first set of rights, these
enhanced protections inhere until and unless a decision is reached to deny
recognition of refugee status.

Once a refugee is authorized to remain in the asylum country, he or she
benefits from additional rights, discussed in chapter 6, understood to be
necessary to ensuring that the refugee can establish a durable and fully
dignified life until and unless the reasons for departure from the home state
come to an end. A final group of human rights, set out in chapter 7, is
associated with the movement toward the solution of refugee status, whether
this is by way of return home, by resettlement in a third country, or by the
residual solution of permanent integration in the host state.

An epilogue to the book seeks to open debate on the larger and more
political issues of just how the rights set by refugee law should be enforced.
Returning to themes introduced in chapter 2, attention is given to the failure
of the international community to establish an overarching supervisory
mechanism for the Refugee Convention of the kind now in place for virtually
every other major United Nations human rights treaty, as well as to the
viability of the alternative, national and agency-based enforcement systems
upon which refugees are largely compelled to rely. This chapter also intro-
duces the much larger question of the continuing practicality of a rights-
based system for the protection of refugees, particularly given the often
radical difference between the political, social, and economic circumstances
known to the drafters of the Refugee Convention, and those which exist in the
states where refugees are most commonly received today.

The thesis which underlies this study is that the specificity of refugee
entitlements is too often ignored — not only by those governments which
often treat refugees as little more than the beneficiaries of humanitarian
discretion, but also by scholars and advocates who too readily assume that
generic human rights law is a sufficient answer to the needs of refugees. The
objective here is to correct these common misperceptions, and to affirm the
importance of refugee-specific rights. While the structures by which refugee
law is implemented are no doubt in need of creative reinvigoration and
perhaps even of fundamental retooling, it is nonetheless vital to endorse the
recognition by states of “the enduring importance of the 1951 Convention, as
the primary refugee protection instrument which ... sets out rights, includ-
ing human rights, and minimum standards of treatment that apply to persons
falling within its scope.””” In an era in which there is no more than selective

> “Declaration of States Parties to the 1951 Convention and/or its 1967 Protocol relating to

the Status of Refugees,” UN Doc. HCR/MMSP/2001/09, Dec. 13, 2001, incorporated in
Executive Committee of the High Commissioner’s Program, “Agenda for Protection,” UN
Doc. EC/52/SC/CRP.9/Rev.1, June 26, 2002, at Part II, Preamble, para. 2.
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ability and inclination to put down human rights abuse abroad, and in
which traditional human rights afford few immediate and self-actuating
sources of relief, refugee law stands out as the single most effective, truly
autonomous remedy for those who simply cannot safely remain in their own
countries. The surrogate protection of human rights required by refugee law
is too valuable a tool not to be widely understood, and conscientiously
implemented.



International law as a source of refugee rights

A study of the rights of refugees under international law must first stake out a
position on the critical question of what counts as international law. There is,
of course, a simple answer to this question: refugee rights are matters of
international law to the extent they derive from one of the accepted trio of
international law sources: treaties, custom, or general principles of law." But
while technically correct, this facile response fails to do justice to real dis-
agreements about how rules derived from custom or general principles are to
be identified and, more specifically, about whether general rules of recogni-
tion can fairly be applied to the identification of human rights norms. While
this book in no sense aspires to analyze these concerns in depth, it begins with
a brief explanation of the reasoning which led to the adoption here of a
relatively conservative understanding of the sources of both custom and
general principles premised on a consent-based, modern positivist view of
international law.

In the second part of this chapter, the rules of recognition are applied to
determine whether there are human rights derived from custom, general
principles of law or treaties of universal reach which, by virtue of the general-
ity of those sources of law, inhere in all persons. Any protections guaranteed
by all states to all persons will, of course, accrue to the benefit of refugees. Yet
while in principle universal human rights law” should provide the common
denominator of protections owed to refugees throughout the world, the
analysis here suggests that in practice it delivers little by way of legal entitle-
ment. Because the tests for recognition of a universal norm are appropriately
demanding, the protective ambit of universal human rights law is, at best,
exceedingly modest.

! Statute of the International Court of Justice, 59 Stat. 1055 (1945), adopted June 26, 1945,
entered into force Oct. 24, 1945 (ICJ Statute), at Art. 38(1).

% The term “universal international law” is distinguished from the concept of “general
international law,” which embraces rules of law which deal with issues of general interest
and which are binding on the large majority of (but not all) members of the international
community. See generally G. Danilenko, Law-Making in the International Community
(1993) (Danilenko, Law-Making), at 9-10.
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The third part of this chapter therefore focuses squarely on treaty law, the
most important contemporary source of refugee rights. It presents an under-
standing of the rules of treaty interpretation which requires significant
deference to be afforded the context, object, and purpose of refugee and
other human rights treaties. This approach draws on recognition that purely
literal interpretation of text is to be avoided under international law. It
further acknowledges that evidence of state practice is no more than con-
ditionally relevant in general terms, and of considerably less value in the
interpretation of human rights conventions than other treaties. The text of a
refugee or other human rights treaty should instead be construed in a way
that ensures its effectiveness, as conceived by reference to both the intentions
of the drafters and the contemporary social and legal environment within
which the treaty must function. To this end, the analysis of refugee rights
presented here draws significantly on both the travaux préparatoires of the
Refugee Convention and on the authoritative interpretations of cognate
rights rendered by the United Nations treaty bodies.

1.1 A modern positivist understanding of the sources
of universal rights

The simplicity of the assertion that the Charter of the United Nations has
ushered in a new era of universally accepted human rights norms is attractive,
but untenable as an honest description of the legal landscape. To date, and
despite rhetoric to the contrary,” states simply have not been willing com-
prehensively to limit their sovereignty in favor of the essential dignity of the
human person. While some see continued patterns of human rights abuse as
little more than evidence of a failure to respect universal human rights law,
this approach begs the question of the origins of those universal rights. Most
obviously, because relatively consistent state practice is an essential element
for the development of custom, it surely follows that significant inconsistent
state practice undermines reliance on customary international law as a source
of universal human rights. Yet countervailing practice seems, as discussed
below, too often to be either dismissed or even ignored altogether by large
parts of the scholarly community.

3 See e.g. I. Cotler, “Human Rights as the Modern Tool of Revolution,” in K. Mahoney and
P. Mahoney eds., Human Rights in the Twenty-First Century: A Global Challenge 7 (1993),
at 10: “[T]he post World War II explosion in international human rights law — the
internationalization of human rights, and the humanization of international law — turned
[the] traditional international law theory on its head. Accordingly, international human
rights law would now be premised on the notion that every state has an obligation to
protect not only any aliens within its midst, but its own citizens. Individuals, then, are not
objects, but subjects of international law with rights and remedies that are justiciable in
both domestic and international fora.”
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Clarity about the defining characteristics of the formal sources of universal
international law has been fundamentally compromised by a blurring of the
boundary between the law and the politics of human rights. This entanglement
of admittedly worthy moral claims with matters of strict legal duty is not only
intellectually and legally dubious, but risks stigmatizing all human rights law as no
more than a matter of aspiration.” This study therefore begins by confronting the
proclivity to exaggerate the ambit of universal human rights law. It then defines
and applies more defensible criteria for the validation of universal human rights.

Because treaties normally create duties only for states that choose to adhere to
them,” genuinely universal human rights norms are most likely to be generated
through either custom or general principles of law. Both of these sources
formalize as generally applicable international law those standards which states
treat as binding on themselves, without the necessity of codification. Specifically,
custom validates consistent and uniform interstate practices that have come to
be regarded by governments as matters of obligation.” General principles of
international law, in turn, are normally derived from domestic standards present
in the legal cultures of a significant majority of states.” To the extent that a

* As cogently observed by Laws LJ, “[n]othing, surely, is more elementary than the certainty
required for the identification of what is and is not law . .. ; and we must not be seduced by
humanitarian claims to a spurious acceptance of a false source of law”: R (European Roma
Rights Centre and Others) v. Immigration Officer at Prague Airport, [2003] EWCA Civ 666 (Eng.
CA, May 20, 2003, rev’d. on another ground at [2004] UKHL 55 (UK HL, Dec. 9, 2004)), at
para. 100.

> The Charter of the United Nations may sensibly be considered to be an exception to this

rule, both because of its near-universal acceptance by states and because of its foundational

status within the international legal system: see chapter 1.2.3 below. Other treaties may be
explicitly or impliedly declaratory of universal custom or general principles of law, this
implication arising most logically when a treaty is adopted without any significant opposi-
tion. Finally, a treaty may on occasion indirectly give rise to universal norms through
interaction with customary lawmaking, for example where non-adhering states consis-
tently act and are dealt with as though bound by a treaty’s terms. But these exceptions
apart, treaties ordinarily apply only to those states that have opted to be bound by them.

Under the “natural law” view articulated by Lauterpacht, custom is merely the way through

which preexisting law is revealed. “Custom is actual practice in pursuance of or in

obedience to what is already law [emphasis added]”: E. Lauterpacht ed., International

Law: The Collected Papers of Hersch Lauterpacht (1970) (Lauterpacht, Collected Papers), at

238. But this perspective really cannot be maintained in a pluralistic world in which there is

no universal agreement on the source or content of moral obligation.

The alternative construction of general principles of law defines them to be “no more than a

modern formulation of the law of nature which played a decisive part in the formative

period of international law and which underlay much of its subsequent development. For

there is no warrant for the view that the law of nature was mere speculation which gave a

legal form to deductive thinking on theology and ethics. It was primarily a generalization of

the legal experience of mankind”: Lauterpacht, Collected Papers, at 74-75. To the contrary,
it is suggested here that “natural law” is a culturally specific normative structure, the
imposition of which on universal law is untenable.

[N
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pervasive sense of obligation can be located either in the agreed structure for the
conduct of international relations or across systems of domestic governance, a
universally binding legal standard may be declared to exist.

As described here, the existence of clear and consistent acceptance by states
is a precondition to recognition of a standard as either customary law or a
general principle of law. A universally binding human right cannot be brought
into existence by simple declaration. Rather, a universal norm can be established
only when states concretize their commitment to a particular principle either
through their actions toward each other (custom) or by pervasively granting
rights within their own political communities (general principles). It is the rigor
of this standard that makes it possible for what are effectively supranational
standards to emerge from a purely international legal system. Because a signifi-
cant pattern of inconsistent state practice can always defeat the emergence of a
new universal norm, there is no substantive departure from international law’s
commitment to reserving to states the authority to define the limits of acceptable
state conduct. This is the realpolitik of international human rights law: there is
simply no accepted mechanism by which states may presently be forced to accept
universally binding standards.” Once such standards are established, however,
non-conforming state practice is appropriately understood to be simply a viola-
tion of the universal norm, at least until and unless a new rule emerges through
the same process of general recognition among states.

These descriptions of the ways in which universal human rights law may
arise are firmly rooted in a positivist validation of the will of states.” The
international human rights law system, even with its increasing openness to
injections of individuated and collective concern, remains firmly anchored in
a process of state auto-determination of the acceptability of state conduct. It
is simply not honest to pretend that human rights norms may somehow
descend and be binding upon states that have opted only for loose collabora-
tion within a continuing system of nation-state sovereignty. Rules should
instead be said to be part of international law only if they have been explicitly
or impliedly agreed to by the states thereby said to be bound. Scholars and
non-state actors may influence the course of interstate agreement; but states,
and only states, make international law.'?

8 Dissenting states can dissociate themselves from an emerging customary norm by timely
and persistent objection to the rule in question. The question of peremptory (jus cogens)
norms is discussed at chapter 1.1.3 below.

The understanding of the sources of law set out here was first advanced in J. Hathaway,
“America, Defender of Democratic Legitimacy?,” (2000) 11(1) European Journal of
International Law 121.

But see e.g. M. Byers, Custom, Power and the Power of Rules: International Relations and
Customary International Law (1999) (Byers, Custom), which invokes non-legal approaches
in aid of a less state-centered understanding of customary international law.
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Many, perhaps most, scholars — particularly those who adhere to the now-
dominant, policy-oriented school of thought developed at New Haven'' —
will see the affirmation here of legal positivism as unduly conservative,
perhaps even simply as old-fashioned. Yet the alternative, policy-oriented,
view is most certainly not immune from criticism. In particular, it depletes
international law of the certainty required for meaningful accountability.
Indeed, the extraordinarily vague and potentially far-reaching nature of the
policy-oriented paradigm in practice dissuades governments from treating
international law as a meaningful source of real obligations at all.'” Whatever
substantive breadth is sacrificed by positivism’s insistence on evidence of
consent is arguably more than compensated for by gains in meaningful
enforceability that accrue from an understanding of international law as a
system of state-generated, consent-based rules and operations. As Kingsbury
has observed in an insightful analysis of Oppenheim’s positivist understand-
ing of international law,

[I]t is difficult to argue that a robust theory of international law has as yet
accompanied ... newer accounts of more and more inclusive and complex
international society, with disaggregated states, an infinite diversity of non-
state actors, private or hybrid rule-making, and an ever-expanding range of
topics covered by competing systems or fragments of norms. The extensive
cognitive and material reconstruction required to actualize emancipatory
projects . .. is indicative of the scale of the challenge. However unappealing
Oppenheim’s [positivist] approach has seemed, its coherence and manage-
ability are normative attractions that make its continuing political influ-
ence intelligible."”

The policy-oriented understanding of international law also suffers from a
basic problem of political legitimacy. Stripping the theory of any pretense of

' See e.g. M. McDougal and F. Feliciano, Law and Minimum World Public Order (1961).

'2 The very fluid, policy-oriented account of international law may have been devised
precisely because it imposes so few clear obligations on states. As a response to the
traditional isolationism of the United States, a non-threatening understanding of inter-
national law may have been thought strategically necessary to induce greater American
participation in international legal regimes. And as Kingsbury has observed, this fluid
approach may also serve contemporary American priorities. “If no balance [of power]
exists, and one state becomes preponderant, that state will pursue ‘anti-formalist’
approaches where these suit it better. Thus, after the decline and collapse of the USSR, a
US scholarly focus on ‘governance,” ‘regimes,” ‘managerial compliance,” ‘decision process’
and the like, and a US tendency to negotiate detailed multilateral rule-making treaties
which it does not then ratify, may reflect in some areas of international law a US preference
for anti-formal malleability that is influenced by the aura of preponderant power”:
B. Kingsbury, “Legal Positivism as Normative Politics: International Society, Balance of
Power and Lassa Oppenheim’s Positive International Law,” (2002) 13(2) European
Journal of International Law 401 (Kingsbury, “Legal Positivism”), at 421.

13 Kingsbury, “Legal Positivism,” at 416.
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political neutrality, Anthony D’Amato argues that international law is com-
prised simply of those norms derived from state practice which facilitate
systemic homeostasis or equilibrium.'* Law is process, and is therefore essen-
tially indistinguishable from international relations, or even from plain old
international politics. As such, the inherent ambiguity of policy-oriented defini-
tions provides extraordinary camouflage for the exercise of unilateral action in
defiance of even broadly accepted norms.'” The murky definitions of interna-
tional law proposed by Myres McDougal and the generation of legal theorists
who followed his lead are therefore not simply harmless efforts to take account of
an increasingly complex international reality. This policy-oriented school of
international law is, at its core, fundamentally anti-democratic.

Specifically, by rejecting legal positivism’s concern to limit the scope of
international law to those standards agreed by sovereign states to bind them,
the policy-oriented perspective on international law facilitates an equation of
international law with whatever norms are of value to dominant states. By
deeming the process through which norms and institutions are agreed to be
as much law as the resultant norms and institutions themselves, and by
equating political and economic power with legitimate rule-making author-
ity, the policy-oriented school of international law provides a ready-made
justification for defiance of established international norms and procedures
by powerful countries.'® After all, if rules and institutions established by consent
are no more “law” than is the process of interstate power-brokering and influ-
ence, then rules and institutions can freely be ignored when they fail to serve the
interests of hegemonic states. Indeed, where rules and institutions work counter
to international homeostasis (i.e. the situation in which those who dominate
continue to dominate), the extreme version of the thesis as articulated by

" A. D’Amato, “On the Sources of International Law,” paper presented at the University of
California at Berkeley, Jan. 18, 1996, at 68: “There are no mysterious ‘sources’ of interna-
tional law. The rules of international law derive from the behavior (or practice) of states as
they interact with each other within the international system. Both the states, and the
system itself, have an overarching goal: to persist through time. Rules of law, accordingly,
play a role in facilitating this persistence, primarily by signaling to states a class of
prohibited behaviors. If a state ignores a prohibitory rule, it risks creating friction with
other states that could lead to a rupture of systemic equilibrium.”

As Koskenniemi has argued, those who embrace an understanding of law predicated on
the enforcement of so-called underlying values “have irrevocably left formalism for
hermeneutics. Law is now how it is interpreted. As the ‘deep-structural’ values which
the interpretation is expected to reveal do not exist independently of human purposes, we
are down the slippery slope of trying to identify those purposes”: M. Koskenniemi, ““The
Lady Doth Protest Too Much’: Kosovo, and the Turn to Ethics in International Law,”
(2002) 65(2) Modern Law Review 159 (Koskenniemi, “The Lady”), at 164.

See e.g. M. Reisman, “Unilateral Action and the Transformations of the World
Constitutive Process: The Special Case of Humanitarian Intervention,” (2000) 11(1)
European Journal of International Law 3 (Reisman, “Unilateral Action”).
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D’Amato holds that an understanding of international law must be derived from
the political process, even when it contradicts established rules and processes.
The policy-oriented school of international law has thus spawned a new version
of natural law thinking under which the will of powerful states is simply
substituted for that of God or nature.'’

This is not to say that a consent-based, positivist understanding of international
law is without limitations of its own.'® Most obviously, it is an error to believe
that such a rule-based understanding of law will necessarily govern other than
relatively routine forms of interaction among states. In the context of high

17 For example, if a powerful state wants to avoid compliance with the duty to refrain
from the unilateral use of force pursuant to the UN Charter, law as process serves the
purpose. Simply redefine a Western-dominated unoftficial network as a source of law and
grant powerful states the right to interpret and act upon its prescriptions, and voila:
unilateral intervention in a foreign country is now legal. But what if that same unofficial
network suggests the need to rid the world of land mines that kill and maim thousands of
innocent civilians every year? Ironically, the policy-oriented school of international law as
process can still serve the needs of powerful countries. Because key states remain the final
arbiters of the result of the diffuse lawmaking conversation, no action need be taken if the
social authenticity of the speakers is called into question. In short, the fungibility of policy-
oriented views of international law can be manipulated in ways that the fairly clear
requirements of legal positivism cannot. See e.g. Reisman “Unilateral Action,” at 15.
Even more moderate accounts of “modern custom” leave enormous room for the
imposition of subjective preferences. For example, Roberts” “reflective interpretive con-
cept” would derive customary norms from “commonly held subjective values about right
and wrong that have been adopted by a majority of states in treaties and declarations”:
A. Roberts, “Traditional and Modern Approaches to Customary International Law:
A Reconciliation,” (2001) 95(4) American Journal of International Law 757 (Roberts,
“Traditional and Modern Approaches”), at 778. In the end, however, the vagueness of
this standard leaves powerful states with extraordinary interpretive space.

This study does not address in any detail criticisms which are relatively easily answered, e.g.
those noted in Roberts, “Traditional and Modern Approaches,” at 767 ff. First, it is said that
a positivist understanding of customary law “lacks democratic legitimacy”: ibid. This seems
an odd criticism, since the reliance on the words of scholars, select international conferences,
declarations understood to be non-binding, or on views articulated by powerful states — all
relied upon by the proponents of so-called “modern custom” — seem significantly more anti-
democratic. Second, it is said that traditional custom is “too clumsy and slow”: ibid. But if
speed is of the essence, the obvious answer is to proceed by way of treaty-making. Third, it is
asserted that customary law has at times been declared on the basis of less than over-
whelming practice. While this is true, the need for empirically verifiable acceptance by states
under traditional custom at least provides an objective basis (absent from modern custom)
to challenge the declaration of a customary norm. Fourth and finally, it is said that custom
inaccurately assumes that states have perfect knowledge of state practice and an awareness
that failure to respond will result in the imposition of legal obligations upon them. This
seems doubtful: states are aware that they need to respond, and unlimited resources are no
longer required in the age of the Internet and widely disseminated information on state
practice in order for governments to be able to participate in (or to challenge) the creation of
custom that would limit their sovereignty. See e.g. R. Gaebler and M. Smolka-Day, Sources of
State Practice in International Law (2002).
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stakes, inherently political situations, formal rules are unlikely to be outcome-
determinative.'” It is nonetheless better to concede the limited ambit of meaningful
international law than to sacrifice the commitment to legal certainty and enforce-
ability that positivism affords in most spheres of relatively routine interaction.”’
Traditional positivism is also subject to the criticism that gender, racial, and
other forms of bias permeate domestic legal systems, and hence limit the extent
to which a state’s agreement to be bound internationally truly reflects the consent
of all of its people. While there is some force in this argument, positivism may
nonetheless actually be a valuable means of taking critical insights about the
reality of power onboard in practical ways. Specifically, a modern understanding
of positivism as conceived here is anchored in recognition of the overarching
and powerful commitment of international law to the establishment of broad-
ranging, substantive equality.”’ Because no rule is immune from the duty of all
states to ensure equal benefit of all laws to all persons, modern positivism both
compels and facilitates the challenging of domestic legal and other constraints
which disfranchise women and minorities.”” So conceived, the commitment to
respect for consent-based rules is in no sense antithetical to social and political

! Writing at the beginning of the twentieth century, this point was colorfully (if somewhat
depressingly) made by Baker. “No general or admiral worth the name would pause in
difficult strategy, or at the moment of victory, because some effeminate Article of the
Second Hague Convention or other grandmotherly Conference forbade him to do so and
so. All that can be hoped for is the exercise of well known, plain and intelligent rules which
do not interfere with the act of war, but cause it to be waged with more humanity.
Elaborate rules prescribed by the delegates sitting at ease in the Palace of Peace, or in any
other place, will never be followed when the safety of an empire or life or liberty is in
serious jeopardy”: G. Baker ed., Halleck’s International Law (1908), at vi. Even in a
contemporary context, “formal rules work well in a domestic normality where situations
are routine and the need to honor the formal validity of the law by far outweighs incidental
problems in its application. The benefits of exceptionless compliance offset the
losses ... But this is otherwise in an international emergency of some gravity ... The
point of the rule (that is, the need to prevent serious and large scale violations of human
rights) is more important than its formal validity ... In the international situ-
ation ... and especially if the situation is defined as a ‘serious violation of fundamental
rights,” the need to uphold the formal validity of the law cannot be compared to the weight
of the impulse to act now”: Koskenniemi, “The Lady,” at 168—169.

Specifically, a positivist understanding of international law may be said to count among its
advantages “the distinctive formulation and interpretation of legal rules as a basis for
clarity and stability; their reduction in writing to increase certainty and predictability; the
elaboration of distinct legal institutions; the development of ethically autonomous pro-
fessional roles, such as that of international judge; and the separation of legal argument
from moral arguments as a means to overcome disagreement”: Kingsbury, “Legal
Positivism,” at 422.

See chapter 2.5.5 below.

“[I]t does not suffice only to provide a hearing to the claims of the political other but also
to include in political contestation the question about who are entitled to make claims and
what kinds of claims pass the test of validity. Without such self-reflexivity formalism will
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progress. To the contrary, a rule-based approach to international law actually
supports efforts to compel governments to confront historic patterns of exclu-
sion. This compatibility of criticality with the positivist project has been recog-
nized at least since the time of Oppenheim:

This task of the science of international law is very important and must not
be neglected if we want international law to develop progressively and to
bring more and more matters under its sway ... Nothing prevents us from
applying the sharp knife of criticism, from distinguishing between what is
good and bad according to our individual ideas, and from proposing
improvements.”’

At the very least, a consent-based understanding of international law ensures
that as more socially inclusive understandings of power and politics evolve at
the domestic level in an increasing number of states, these automatically
impact the international lawmaking process as well (because the consent of
these more inclusive systems of governance will be required to create new
international law). In this sense, positivism reinforces and entrenches domes-
tic gains on the international plane.

A third concern is that the consent-based foundation of legal positivism is
attenuated by its willingness to impose what amounts to a contract of adhe-
sion on new states — those states that wish to be recognized must sign on to the
established rules of general international law. While this is true, this violation of
full-fledged consent theory is a less egregious intrusion on those states’ self-
determination than is the neo-natural law alternative, which effectively gives
powerful states the right to define law not only at the moment of a new state’s
independence, but indefinitely. As Koskenniemi has observed, “the very claim
that one is arguing from the position of authenticity — for example, a given
notion of human rights, or self-determination — involves an objectionable
attempt to score a political victory outside politics.”** In contrast, legal positi-
vism’s insistence on the consent of states is not only a critical means of ensuring
that international law is actually taken seriously by the states that it purports to
bind. It is also the least illegitimate basis for a system that purports to govern
in the absence of a mechanism for the direct enfranchisement of real people.”
In Kingsbury’s terms, “a formal international law based on consent has an

»,

freeze into the justification of one or another substantive policy [emphasis in original]
Koskenniemi, “The Lady,” at 174-175.

B, Oppenheim, “The Science of International Law: Its Task and Method,” (1908) 2(2)
American Journal of International Law 313, at 318, 355, cited in Kingsbury, “Legal
Positivism,” at 426.

** Koskenniemi, “The Lady,” at 173.

3 As Kingsbury observes in relation to the work of Oppenheim, “an international society of
states, a balance of power and a positivist conception of international law should all be
pursued because they represented the best feasible means to attain ... higher normative
goals”: Kingsbury, “Legal Positivism,” at 434.
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increasing hold on the democratic imagination and on the growing number for
whom anti-formalism is a specific or systemic threat.”*"

In sum, a positivist understanding of international law is an important
means to advance both refugee rights, and the more general international
human rights project. Evidence of consent by states establishes both sub-
stantive certainty and the political foundation required for meaningful
accountability. It is an approach to international law which minimizes the
potential for powerful states to bend the normative project to their will, and
which sets a firm foundation from which to challenge exclusion of any part of
a state’s population from real participation in the decision about whether to
consent to the establishment of new international law. Moreover, the major
weakness of modern positivism — namely, that the analytical rigor of its rules
of recognition results in a less extensive range of international legal norms
than does the policy-oriented alternative — is, in fact, more apparent than
real. As described in detail below, the current array of international norms of
indisputable authority (in particular, of treaties) is a more than sufficient
basis from which to advance the human rights project, including the protec-
tion of refugees.

1.1.1 Customary law

Under the modern positivist approach outlined above, any universal norm of
human rights law must be the product of state consent. Thus, customary
international law requires the existence of relatively constant and uniform
state practice that has generated a sense of mutual obligation among states.”’
The process of striving for interstate agreement is no less real than in law-
making by treaty, the key difference being simply that the medium of nego-
tiation is action rather than words. There is customary law only where legally
relevant actions coincide to such an extent that they can be said to represent
an agreed standard of acceptable behavior.”® As Simma and Alston note,

26 Ibid. at 436. See also M.-E. O’Connell, “Re-Leashing the Dogs of War,” (2003) 97(2)
American Journal of International Law 446 (O’Connell, “Re-Leashing”), at 456, observing
that “a return to stricter adherence to the positive sources of international law ... is
generally the right [approach].”

The opinio juris requirement of custom is most usefully understood in modern context to
require that the practice be acknowledged by states to circumscribe the range of their
sovereign authority. This may be inferred from consistent de facto reference to the
standard, or from explicit invocation of its authority.

“[I]f absolute and universal uniformity were to be required, only very few rules could rank
as general customary rules of international law. Nevertheless, it appears that, because of
the underlying requirement of consent, the condition of constancy and uniformity is liable
on occasion to be interpreted with some rigidity when there is a question of ascertaining a
customary rule of general validity”: Lauterpacht, Collected Papers, at 62.

27

2

®



1.1.1 CUSTOMARY LAW 25

customary lawmaking is a process of inductive reasoning in which retro-
spection on empirical reality provides a normative projection for the future.””

Yet some maintain that the actions from which custom arises can consist
solely of words.”” By construing international legal discourse to be a form of
state action,’’ it is possible to reach the startling conclusion that actual
interstate practice is not requisite to the development of customary law.’”
Official statements that are neither formalized through treaty nor consistent
with prevailing state practice are presented as authoritative representations of
the state of international law.”” In reality, however, pronouncements at confer-
ences and in international fora cannot be said to show any intention to be
bound.” More fundamentally, the proponents of this exaggerated definition of
state “practice” deny the most elementary distinction between treaties and

2% B. Simma and P. Alston, “The Sources of Human Rights Law: Custom, Jus Cogens, and
General Principles,” (1988—1989) 12 Australian Year Book of International Law 82 (Simma
and Alston, “Sources of Human Rights Law”), at 89.

“Statements are conduct. They count as examples of state practice regardless of the opinio
juris that they also reflect”: O’Connell, “Re-Leashing,” at 448.

As Byers has observed, “[t]he newly independent non-industrialized States found them-
selves in a legal system which had been developed primarily by relatively wealthy,
militarily powerful States. They consequently sought to change the system. They used
their numerical majorities to adopt resolutions and declarations which advanced their
interests. They also asserted, in conjunction with a significant number of legal scholars
(and perhaps with the International Court of Justice), that resolutions and declarations
are instances of State practice which are potentially creative, or at least indicative, of rules
of customary international law ... Powerful States, for the most part, along with some
scholars from powerful States, have resisted these developments. They have emphatically
denied that resolutions and declarations can be State practice”: Byers, Custom, at 41.
“Approximately two centuries after the rise of the positivist view, a new theory [of
customary international law (CIL)] is beginning to take hold in some quarters. The theory
derives norms of CIL in a loose way from treaties (ratified or not), UN General Assembly
resolutions, international commissions, and academic commentary — but all colored by a
moralism reminiscent of the natural law view”: J. Goldsmith and E. Posner,
“Understanding the Resemblance Between Modern and Traditional Customary
International Law,” (2000) 40(2) Virginia Journal of International Law 639 (Goldsmith
and Posner, “Modern and Traditional”), at 640.

“The passage of norms agreed upon in international conferences into customary law
through the practice, including the acquiescence, of states constitutes a common, gen-
erally accepted method of building customary international law. But an attempt to endow
customary law status instantly upon norms approved by consensus or near-consensus at
international conferences raises serious questions” T. Meron, Human Rights and
Humanitarian Norms as Customary Law (1989) (Meron, Human Rights), at 87. This
more cautious approach is helpfully elaborated by Roberts, who suggests that there is a
need to “broaden our understanding of state practice to include considerations of
intrastate action ... obligations being observed ... and reasons for a lack of protest
over breaches”: Roberts, “Traditional and Modern Approaches,” at 777.

“[R]esolutions and recommendations ..., however sympathetic one may be towards
their motivation and purpose, cannot themselves establish a legal rule binding in
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custom: custom is not simply a matter of words, wherever or by whomever
uttered,”” but is a function of what is happening in the real world.™

1.1.2 General principles of law

As an alternative to custom, universally applicable human rights might also
be established as general principles of law. As traditionally conceived, a
general principle of law is established not on the basis of uniform state
practice as under custom, but by virtue of the consistency of domestic laws
across a significant range of countries. International law can validly emerge in
such circumstances because states have already consented to the binding
authority of the standard within their own spheres of governance. As extra-
polations from the laws which states have themselves chosen to enact, general
principles of law are in principle consistent with the consensualist foundation
of international law.

In contrast, a revisionist formulation of this source of international law
would not only embrace norms common to domestic legal systems, but
would also validate key declarations of the General Assembly and other

international law”: Sepet and Bulbul v. Secretary of State for the Home Department, [2003]
UKHL 15 (UK HL, Mar. 20, 2003). See also Garza v. Lappin, (2001) 253 F 3d 918 (US CA7,
June 14, 2001), at 924-925: “The American Declaration of the Rights and Duties of Man,
on which the Commission relied in reaching its conclusions in Garza’s case, is an
aspirational document which, as Garza admitted in his petition ... did not on its own
create an enforceable obligation on the part of the OAS member nations.”

The resolutions of the General Assembly may, however, provide evidence of opinio juris, or
confirm the existence of a norm of customary international law: Legality of the Threat or
Use of Nuclear Weapons, [1996] ICJ Rep 226, at para. 70. It remains the case, however, that
inconsistent state practice precludes the development of a customary norm despite strong
evidence of opinio juris: ibid. at para. 73.

For example, in rejecting the argument that a system to prevent the departure of Roma
refugee claimants from the Czech Republic was in breach of a customary international
legal duty not to frustrate efforts to seek asylum, the House of Lords took note of many
authoritative principles adopted in international fora and otherwise that might support
such a position, but ultimately concluded that those principles had not “received the
assent of ... nations”: R v. Immigration Officer at Prague Airport et al., ex parte European
Roma Rights Centre et al., [2004] UKHL 55 (UK HL, Dec. 9, 2004), at para. 27. In reaching
this conclusion, Lord Bingham cited the decision of Cockburn CJ in R v. Keyn, (1876) 2 Ex
D 63 (Eng. Exchequer Division, Nov. 11, 1876), at 202, that “even if entire unanimity had
existed in respect of the important particulars ... in place of so much discrepancy of
opinion, the question would still remain, how far the law as stated by the publicists had
received the assent of the civilized nations of the world. For writers on international law,
however valuable their labours may be in elucidating and ascertaining the principles and
rules of law, cannot make the law. To be binding, the law must have received the assent of
the nations who are to be bound by it. This assent may be express, as by treaty or the
acknowledged concurrence of governments, or may be implied from established usage”:
ibid. at para. 27.
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major international deliberative bodies as general principles of law.”” While
more honest than the conversion of words into actions by “instant custom,””*
this proposal flatly contradicts the most fundamental tenet of the inter-
national legal system, namely that there is no universal legislature or execu-
tive that can create law that is binding on all states. The General Assembly is
constitutionally prohibited from engaging in general lawmaking,”” and even
the authority of the Security Council is delegated by states within the limits of
Chapter VII of the United Nations Charter.”’ Yet the suggested renovation
of the general principles framework would allow the simple pronounce-
ment of the General Assembly on a matter within the jus cogens substan-
tive sphere to give rise to international law."' This would be so even
though the foundational norm itself had never been accepted as a source
of legal obligation.

37 See e.g. R. Falk, The Status of Law in International Society (1970), at 174-184; and
G. Abi-Saab, “Cours général de droit international public,” (1987) 207 Recueil de cours
173, at 173-178. “Admittedly, the dominant view understands this concept in a narrow
sense, as referring to legal principles developed in foro domestico. But, as many writers have
pointed out in various contexts, there is no necessity to restrict the notion of ‘general
principles’ in this way. For the drafters of the Statute [of the International Court of Justice]
the decisive point was that such principles were not to be derived from mere speculation;
they had rather to be made objective through some sort of general acceptance or recognition
by States. Such acceptance or recognition, however, may also be effected on the international
plane” [emphasis in original]: Simma and Alston,“Sources of Human Rights Law,” at 102.
As Simma observed, “this is as far as mainstream theory, based on state consent, can take
this issue; if we are to go beyond this, we will have to look to legal hermeneutics and
linguistic theory”: B. Simma, “Book Review,” (1998) 92(3) American Journal of
International Law 577, at 578.

Charter of the United Nations, 59 Stat. 1031 (1945), done June 26, 1945, entered into force
October 24, 1945 (UN Charter), at Arts. 10-18. These articles authorize the General
Assembly to make binding decisions only on a range of administrative matters. “Article
18 [of the Charter] deals with ‘decisions’ of the General Assembly ‘on important ques-
tions.” These ‘decisions’ do indeed include certain recommendations, but others have
dispositive force and effect. Among these latter decisions, Article 18 includes suspension of
rights and privileges of membership, expulsion of Members, ‘and budgetary questions’:
Certain Expenses of the United Nations, [1962] ICJ Rep 151, at 163.

“The primary place ascribed to international peace and security is natural, since the
fulfilment of the other purposes will be dependent upon the attainment of that basic
condition. These purposes are broad indeed, but neither they nor the powers conferred to
effectuate them are unlimited. Save as they have entrusted the Organization with the
attainment of these common ends, the Member States retain their freedom of action”:
Certain Expenses of the United Nations, [1962] ICJ Rep 151, at 168.

The International Law Commission has affirmed that the peremptory character of a norm
is fundamentally “the particular nature of the subject-matter with which it deals™
International Law Commission, “Draft Articles on the Law of Treaties,” at 67, cited in
M. Ragazzi, The Concept of International Obligations Erga Omnes (1997) (Ragazzi, Erga
Omnes), at 49.
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28 1 INTERNATIONAL LAW AS A SOURCE OF REFUGEE RIGHTS

The alliance of a reconstituted general principles lawmaking with the jus
cogens doctrine raises a second concern. Classification as a general principle
of law would follow not from compliance with formal rules of recognition,
but from an assessment of whether the standard’s subject matter resonates
within a character-defined sphere of jus cogens. This formulation plays into
the hands of those who posit the existence of some overarching philosophical
structure on those rights established through the consensual process of
interstate lawmaking.

1.1.3 Jus cogens standards

Properly conceived, the idea of jus cogens or higher, peremptory law, is a
helpful way of bringing order to international law without feigning the
existence of supranational authority. Jus cogens is a general principle of law
based on the near-universal commitment of national legal systems to insulat-
ing certain basic norms from derogation.”” It sanctions the establishment of
an outer limit to the range of subjects on which states may legitimately
contract, enforced by the invalidation of conflicting treaties. The jus cogens
principle is recognized in the Vienna Convention on the Law of Treaties as
the basis for giving precedence to any treaty that embodies “a norm accepted
and recognized by the international community of States as a whole as a norm
from which no derogation is permitted.”*’

Jus cogens is not, therefore, a source of law. It is rather a hierarchical
designation that attaches to laws that have come into existence by the usual
modes of international lawmaking. The attribution of status as “higher law”
derives from the intersection of such a freestanding law with the general
principle of law prohibiting agreements that are inconsistent with the most
basic values of the international community.** Jus cogens is best understood
as a means of giving greater enforceability to norms that have already
acquired the status of universal law by operation of general principles or

42 A. Verdross, “Jus Dispositivum and Jus Cogens in International Law,” (1966) 60(1) American
Journal of International Law 55, at 61. See also M. McDougal, H. Lasswell, and L. Chen,
Human Rights and World Public Order: The Basic Policies of an International Law of Human
Dignity (1980) (McDougal et al., World Public Order), at 339-340: “The newly emphasized
notion of jus cogens had its origin, in various roughly equivalent forms, in national legal
systems. In most legal systems, it is a key institutional postulate that some policies are so
intensely demanded, and so fundamental to the common interest of the community, that
private parties cannot be permitted to deviate from such policies by agreement. In fact, this
notion is so widespread and so common that it could be said to be part of the general
principles of law regarded as [an] authoritative source of international law.”

43 Vienna Convention on the Law of Treaties, 1155 UNTS 331, done May 23, 1969, entered

into force Jan. 27, 1980 (Vienna Convention), at Art. 53.

See generally F. Domb, “Jus Cogens and Human Rights,” (1976) 6 Israeli Yearbook of

Human Rights 104.
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1.1.3 JUS COGENS STANDARDS 29

custom (including custom interacting with treaty).”” Human rights that are
matters of jus cogens are therefore “super rights” that trump conflicting
claims.”® It is not possible, however, for a right to have force as jus cogens
without first acquiring status as law through one of the recognized modes of
international lawmaking.

The challenge is to ensure that jus cogens is defined in a way that ensures
evolution away from its parochial origins in natural law and which advances
respect for the consensual premise of international lawmaking. In a world of
diverse values, the most useful approach would be to build upon the accepted
formalities of international lawmaking. There should be evidence that the
putative jus cogens norm occupies a privileged position in the context of
accepted traditional sources of international law."” Thus, for example, where
custom and treaty law intersect, it may be reasonable to suggest that common
normative standards may be said to be fundamental to transnational com-
munity values. One might similarly attribute privileged stature to a perva-
sively subscribed treaty, or to customary norms or general principles that
have shown their durability through application to varied circumstances over
time and across cultures. The uniting principle suggested here respects state
control over international law, in that “higher law” evolves as a function of
the extent and degree of affirmation by states."” It similarly acknowledges the

5 Thus, for example, the International Law Commission has recommended not only that
states be prohibited from recognizing as lawful a situation created by a serious breach of a
peremptory norm, but that they also undertake to cooperate in bringing such a breach to
an end: “Draft Articles on Responsibility of States for Internationally Wrongful Acts,” UN
Doc. A/56/10, Ch. IV.E.1, adopted Nov. 2001 (International Law Commission, “Draft
Articles”), at Arts. 40—41.

“Third States would have the right and the duty to question the illegal act, and to refrain
from recognizing it or giving it legal effect”: Meron, Human Rights, at 200. More recently,
the International Law Commission has determined that all states must take all lawful
means to end human rights abuse which involves breach of a peremptory norm and are
not required to recognize a situation created by such a breach: “Report of the International
Law Commission,” UN Doc. A/56/10 (2001), at Part II, Ch. III, Arts. 40-41.

“[T]he important point about the expression ‘acceptance and recognition’ is not to decide
in the abstract which source(s) can produce norms of jus cogens, but to assess whether the
‘intrinsic value’ of a certain rule and the fact that it is ‘rooted in the international
conscience’ ... are reflected in the acceptance and recognition of that rule as a rule of
jus cogens”: Ragazzi, Erga Omnes, at 54.

The human rights suggested by the International Law Commission to be peremptory
norms — namely, freedom from slavery, genocide, racial discrimination, apartheid, and
torture; and respect for the basic rules of international humanitarian law, and the right to
self-determination — would likely all qualify as jus cogens norms based upon the approach
recommended here. See “Report of the International Law Commission,” UN Doc. A/56/
10 (2001), at “Commentary to Article 26,” para. 5; and “Commentary to Article 40,” paras.
3-5. But note that the Supreme Court of Canada has characterized the prohibition of
torture merely as “an emerging peremptory norm of international law”: Suresh v. Canada,
[2002] 1 SCR 3 (Can. SC, Jan. 11, 2002).
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30 1 INTERNATIONAL LAW AS A SOURCE OF REFUGEE RIGHTS

truly exceptional nature of defining any standards to be matters of “high
illegality” in an essentially coordinative body of law."’

At present, however, the utility of the jus cogens doctrine is threatened by a
range of politically expedient actions. On the one hand, there is an unhealthy
tendency on the part of some scholars in powerful states to equate hegemonic
political or ideological traditions with universal values. This “character
defined” approach to jus cogens, impliedly endorsed by the renovation of
general principles previously outlined,”” fails to recognize the impossibility in
a pluralist world of defining peremptory norms based on particularized
notions of which rights are intrinsic and undeniable.”’ Common human
rights standards will be agreed to for varied reasons, and taking account of
diverging world views. If there is to be a recognition of standards that trump
other norms, the defining characteristic of these jus cogens principles must
itself be accepted by all those it purports to bind.

Conversely, there are those in the less developed world who see jus cogens as
a way to override international law established without their full participation,
thereby accelerating the pace of global institutional and normative reform.”

4% “Jurists have from time to time attempted to classify rules, or rights and duties, on the

international plane by use of terms like ‘fundamental’ or, in respect of rights, ‘inalienable’ or
‘inherent.” Such classifications have not had much success, but have intermittently affected
the interpretation of treaties by tribunals”: I. Brownlie, Principles of Public International Law
(2003) (Brownlie, Public International Law), at 488. For example, the Supreme Court of
Canada addressed the question whether the prohibition of torture is a peremptory norm
under international law in a very cautious way. “Although the Court is not being asked to
pronounce on the status of the prohibition on torture in international law, the fact that such
a principle is included in numerous multilateral instruments, that it does not form part of
any known domestic administrative practice, and that it is considered by many academics to
be an emerging, if not established, peremptory norm, suggests that it cannot be easily
derogated from”: Suresh v. Canada, [2002] 1 SCR 3 (Can. SC, Jan. 11, 2002).

See chapter 1.1.2 above.

“In fact, the [International Law Commission] commentary and most authors on the
subject essentially contend that peremptory rules exist because they are needed ... The
urgent need to act that the concept suggests fundamentally challenges the consensual
framework of the international system by seeking to impose obligations on dissenting
states that the ‘international community’ deems fundamental”: D. Shelton, “Righting
Wrongs: Reparations in the Articles on State Responsibility,” (2002) 96(4) American
Journal of International Law 833, at 843.

“The numerical majority favoring far-reaching and rapid changes in the existing interna-
tional legal order ... discovered an ideal opportunity to reformulate community interests
and some of its basic rules of behavior. The temptation has emerged to use jus cogens as a
possible normative vehicle for introducing sweeping reforms dictated by the majority.
While writers from developing countries display a growing interest in the non-consensual
foundations of jus cogens [citing to T. Rao, “International Custom,” (1979) 19 Indian
Journal of International Law 515, at 520], recent practice indicates that the Third World
decision makers do not hesitate to use the jus cogens concept for legislative purposes”:
Danilenko, Law-Making, at 239.
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1.2 THE PRESENT SCOPE OF UNIVERSAL HUMAN RIGHTS LAW 31

Recognizing the numerical strength of the less developed world in the General
Assembly, there have been efforts to characterize its resolutions as constitutive
of jus cogens. But this approach runs afoul of the principle, described above,
that jus cogens is not a source of law, but is rather a label that attaches to an
otherwise validly conceived law because of its centrality to collective consensus
on basic standards. Because the General Assembly and its subordinate bodies
have no general lawmaking authority,”” their resolutions are not usually bind-
ing.”* There is therefore no law to which the jus cogens designation can adhere.
The only exceptions would be where the resolution is simply the codification of
a preexisting custom or general principle of law, or where it has achieved such
status over time since passage of the resolution.

It is, of course, perfectly legitimate to argue for the replacement of tradi-
tional modes of international lawmaking by a more parliamentary, community-
based system of supranational authority. It is, however, duplicitous to
pretend that there is presently agreement in favor of such a shift. It is doubly
dishonest to argue that the jus cogens rule, designed to bring order to
established forms of law, can be relied upon to assert the existence of an
order of authority superior to standards devised through the three established
modes of lawmaking.

1.2 The present scope of universal human rights law

The most fundamental problem with the various efforts to expand the scope
of international law is that states have generally not been willing to acknowl-
edge their force. As the gap between declared universal law and the practice of
states widens, advocates of an expansive interpretation of universal human
rights norms may inadvertently be contributing to the destruction of a mean-
ingful system of general interstate obligation toward humankind. The net
result of the persistent overstatement of the reach of custom, general princi-
ples, and jus cogens is not, as presumably hoped, the effective incorporation of
new standards into a clear and practical system of enforceable duties. Instead,

> “The functions of the General Assembly for which it may establish such subsidiary organs

include, for example, investigation, observation and supervision, but the way in which
such subsidiary organs are utilized depends on the consent of the State or States con-
cerned”: Certain Expenses of the United Nations, [1962] ICJ Rep 151, at 165.

“Although the decisions of the General Assembly are endowed with full legal effect in some
spheres of the activity of the United Nations and with limited legal effects in other spheres,
it may be said, by way of a broad generalization, that they are not legally binding upon the
Members of the United Nations”: South West Africa (Voting Procedure), [1955] IC] Rep
67, at 115 (Separate Opinion of Judge Lauterpacht). This is not to say, however, that they
may not contribute to the evolution of customary international law, by providing relevant
evidence of opinio juris: Legality of the Threat or Use of Nuclear Weapons, [1996] IC] Rep
226, at para. 70.
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32 1 INTERNATIONAL LAW AS A SOURCE OF REFUGEE RIGHTS

wishful legal thinking sends the signal that the very notion of universal
human rights law is essentially rhetorical, thereby diluting the force of what-
ever standards truly command (or may one day command) the respect of
states. In the end, this melding of international law and politics yields little
beyond politics.”

Some may counter that the distinction between the law and the politics of
human rights is in any event artificial. At one level, this is true. International
law is in general the product of power, and is a system of authority premised
on the retention of power by nation-states. More profoundly, international
law unquestionably entrenches rules that privilege the goals of those states
that presently dominate international life, with concomitant marginalization
of the aspirations of less powerful countries.”® The conclusion might there-
fore be reached that the effective melding of law and politics through sweep-
ing pronouncements on the content of universal human rights law at worst
serves simply to make clear the artificial or unprincipled elevation of certain
norms to the realm of binding authority.””

While perhaps principled, this analysis is strategically flawed. It is simply
not true that the international political process is a more hospitable environ-
ment for the generation of fair-minded and equitable standards of acceptable
conduct than is the international lawmaking regime.’® International politics,
no less than international law, is dominated by the strategic concerns of
present-day power-holders. Moreover, even where standards evolve in argu-
ably democratic fora such as the General Assembly of the United Nations, it is
abundantly clear that the highly politicized nature of such processes provides
no guarantee that the interests of the intended beneficiaries of human rights
law will be well served. Most important, and in contrast to international law
(and most forms of domestic politics), international politics affords no
structure within which states must justify their stewardship of human rights
in a public and expert forum.

5 “Despite certain special characteristics, such as the types of evidence marshalled to

establish customary human rights, human rights cannot but be considered a subject
within the theory and discipline of public international law. Undue emphasis on the
uniqueness of human rights will not advance their acceptance, on the broadest possible
scale, as international law”: Meron, Human Rights, at 101.

See generally B. S. Chimni, International Law and World Order (1993).

“Modern customary international law (CIL) does not constrain nations any more than old
CIL did. When nations decline to violate CIL, this is usually because they have no reason to
violate it. Nations would act no differently if CIL were not a formally recognized source of
law. Modern CIL is mostly aspirational, just as old CIL was”: Goldsmith and Posner,
“Modern and Traditional,” at 672.

This is conceded even by some of those who would effectively merge international law and
politics. McDougal et al. note that “[t]he procedures in the General Assembly are so crude
and cumbersome that prescriptions may still be manipulated to serve special interests
rather than common interests”: McDougal et al., World Public Order, at 277.
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1.2 THE PRESENT SCOPE OF UNIVERSAL HUMAN RIGHTS LAW 33

For these reasons, the cause of human dignity is best served by the main-
tenance of a credible and recognizable distinction between the law and the
politics of international human rights. This bifurcation does not take anything
away from resort to the political process as one mechanism to promote respect
for human dignity. It does, however, ensure that in at least some circumstances,
a rule-based alternative can be invoked in support of human rights.

When, then, can a particular interest be said to be enforceable against all
states as a matter of universal human rights law? First, some human rights
may have the status of customary international law. The test is whether they
can be located within a relatively constant and uniform interstate practice
that has generated a sense of mutual obligation among states. There must be a
coincidence of relevant actions, not simply official statements, sufficient to
establish an agreement among states to be bound to a particular standard of
conduct. Pronouncements in universal fora and elsewhere may help to
establish that states view themselves as legally obligated to adhere to estab-
lished patterns of conduct (opinio juris). There is, however, no substitute for
that conduct.”

Second, some universal human rights may flow from general principles of
law, meaning that they are pervasively recognized as binding norms across the
domestic laws of states. The existence of a clear pattern of relevant domestic
legislation, like practice and opinio juris in the case of custom, provides
suitably clear evidence of the intention of states formally to be bound.

Third, universal human rights law might also be set by a treaty of genuinely
universal reach. In this regard, particular attention should be paid to the Charter
of the United Nations, thus far the only treaty that may establish human rights
obligations that bind all members of the international community.®’

> Thus, for example, the House of Lords declined to find a customary international right of
conscientious objection to military service on the grounds that despite significant opinio
juris, “evidence before the House does not disclose a uniformity of practice ... Of 180
states surveyed ..., some form of conscription was found to exist in 95. In 52 of those
95 states, the right of conscientious objection was found not to be recognized at all ... It
could not, currently, be said that there is de facto observance of anything approaching a
uniform rule”: Sepet and Bulbul v. Secretary of State for the Home Department, [2003]
UKHL 15 (UK HL, Mar. 20, 2003), at para. 18. The same conclusion had been reached by
Laws LJ in the Court of Appeal, though he helpfully observed that “a universal practice
need not be shown”: Sepet v. Secretary of State for the Home Department, [2001] EWCA
Civ 681 (Eng. CA, May 11, 2001), at para. 77.

“In the event of a conflict between the obligations of the Members of the United Nations
under the present Charter and their obligations under any other international agreement,
their obligations under the present Charter shall prevail”: UN Charter, at Art. 103. The
Convention on the Rights of the Child, UNGA Res. 44/25, adopted Nov. 20, 1989, entered
into force Sept. 2, 1990, enjoys comparably broad accession. Yet because of the relative
power of one of the two states which are not parties — the United States of America — it is
difficult to argue that this treaty can be treated as a source of universal obligation.
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1.2.1 Human rights under customary international law

It must be acknowledged at the outset that the very nature of customary
international law sits uncomfortably with the search for universal norms of
human rights. Customary law exists to formalize interstate practice that has
come to represent an agreed benchmark of acceptable relations between and
among states. Custom has legitimacy as law only because interstate behavior
is accepted by states as an ongoing medium of negotiation. It is clearly
understood by governments that there is no customary law until there is
both agreement on “terms” signaled by constant and relatively uniform
interstate practice, and a sufficient expression of the willingness of states to
be bound by that agreement. This structure is highly unlikely to produce
universal human rights norms, as was observed by Lord Hoffmann in the
House of Lords:

I do not think it is possible to apply the rules for the development of rules of
international law concerning the relations of states with each other (for
example, as to how boundaries should be drawn) to the fundamental
human rights of citizens against the state. There are unhappily many
fundamental rights which would fail such a test of state practice, and the
Refugee Convention is itself a recognition of this fact. In my opinion, a
different approach is needed. Fundamental human rights are the minimum
rights which a state ought to concede to its citizens. For the purpose of
deciding what these minimum rights are, international instruments are
important even if many states in practice disregard them ... [because
they| show recognition that such rights ought to exist.”"

The essential problem with reliance on custom is that human rights will
only rarely be subject to the kind of interstate give and take that is the essence
of customary lawmaking.’” The requisite pattern of dealing may, for example,
be observed in regard to the rights of aliens, where the mutual self-interest of
states of nationality and the states in which aliens are located has produced
observable patterns of affirmative protection and forbearance.”’ Relevant
interaction between and among states regarding the rights of human beings
generally, however, is rare.”

6

Sepet and Bulbul v. Secretary of State for the Home Department, [2003] UKHL 15 (UK HL,
Mar. 20, 2003), per Lord Hoffmann at para. 41.

“The customary law of human rights is not established by a record of claims and counter-
claims between the foreign ministries of countries concerned with the protection of their
rights as states and the rights of their respective nationals”: Meron, Human Rights, at 100.
See chapter 2.1 below.

International humanitarian law is another area where states have a comparatively clear
self-interest in ensuring mutual respect for basic norms of human dignity during conflict.
As such, it is not surprising that customary norms have also evolved in this field. Thus, the
International Court of Justice has observed that the Regulations under the Fourth Hague
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1.2.1 RIGHTS UNDER CUSTOMARY INTERNATIONAL LAW 35

Schachter made a creative effort to overcome this problem by counting the
willingness of states to condemn particular forms of human rights abuse as a
relevant form of interstate dealing.”” His argument is that consistent censure
of invidious conduct is a sufficiently clear pattern of interaction to render the
condemned conduct contrary to customary law. The problem with this app-
roach, however, is that the activity consistently engaged in by states (study
and condemnation) is not the subject of the putative customary norm (for
example, freedom from arbitrary detention).”® Because the basis of custom-
ary law formation is concrete performance or self-restraint in regard to the
matter said to acquire binding force, the behavior relied upon by Schachter
can at best reinforce as customary law the Charter-derived droit de regard.””
But it is not authority for the existence of new substantive norms of universal
human rights law.

A more compelling renovation of customary international lawmaking to
accommodate the possibility of evolution in human rights law might be based
on scrutiny of the actual human rights records of states. The treatment a state
metes out to its own population has not usually been understood to be an
ongoing process of negotiating acceptable international standards of con-
duct. It may, however, be possible to locate the required appreciation of legal
significance in the Charter’s good faith undertaking to act in support of
human rights.”® If this commitment is viewed as a sufficient “signal” to states
of the potential legal relevance of their human rights conduct, the basis exists

Convention of 1907 “were prepared ‘to revise the general laws and customs of war’
existing at that time. Since then, however, the International Military Tribunal of
Nuremberg has found that the ‘rules laid down in the Convention were recognised by
all civilised nations, and were regarded as being declaratory of the laws and customs of
war’ (Judgment of the International Military Tribunal of Nuremberg, 30 September and
1 October 1946, p. 65). The Court itself reached the same conclusion when examining the
rights and duties of belligerents in their conduct of military operations (Legality of the
Threat or Use of Nuclear Weapons, Advisory Opinion, ICJ Rep 1996 (1), p. 256, para. 75).
The Court considers that the provisions of the Hague Regulations have become part of
customary law”: Legal Consequences of the Construction of a Wall in the Occupied
Palestinian Territory, ICJ] Gen. List No. 131, decided July 9, 2004, at para. 89.

O. Schachter, International Law in Theory and Practice (1991) (Schachter, International
Law), at 337-340.

“The performance of most substantive human rights obligations . .. lacks this element of
interaction proper; it does not ‘run between’ States in any meaningful sense”: Simma and
Alston, “Sources of Human Rights Law,” at 99.

This duty of states to submit to scrutiny by the General Assembly and its specialized
human rights bodies is discussed in chapter 1.2.3 below at pp. 46-47.

State members “pledge themselves to take joint and separate action in cooperation with
the Organization for the achievement of the purposes set forth in Article 55,” which
include “universal respect for, and observance of, human rights and fundamental free-
doms for all without distinction as to race, sex, language, or religion”: UN Charter, at Arts.
56 and 55(c).
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36 1 INTERNATIONAL LAW AS A SOURCE OF REFUGEE RIGHTS

to search for evidence of both constant and relatively uniform state practice
and opinio juris.

Yet even application of this understanding of customary lawmaking could
not justify the list of universally binding human rights commonly contended
for. A composite list of the human rights argued by senior publicists to have
acquired force as matters of customary law includes freedom from (1)
systemic racial discrimination; (2) genocide; (3) slavery; (4) extrajudicial
execution or enforced disappearance; (5) torture, cruel, inhuman, or degrad-
ing treatment; (6) prolonged arbitrary detention; and (7) serious unfairness
in criminal prosecution.®” Of these, only the first — freedom from systemic
racial discrimination — appears to be a clear candidate for customary inter-
national legal status. While race-based discrimination remains prevalent in
much of the world,”” formally codified racial disfranchisement is now vir-
tually unknown.”" Coupled with the explicit and powerful opinio juris sup-
plied by no less a source than the Charter of the United Nations,”* systemic
racial discrimination is sensibly understood to be a violation of customary
international law.

% This list includes those rights identified as matters of customary international law by any
of American Law Institute, Restatement of the Law: The Foreign Relations Law of the United
States (1987); Brownlie, Public International Law; R. Jennings and A. Watts eds.,
Oppenheim’s International Law (1992) (Jennings and Watts, Oppenheim’s); Meron,
Human Rights; Schachter, International Law; or P. Sieghart, The Lawful Rights of
Mankind (1985) (Sieghart, Rights of Mankind).

Indeed, the World Conference against Racism “recognize[d] and affirm[ed] that, at the
outset of the third millennium, a global fight against racial discrimination, xenophobia
and related tolerance and all their abhorrent and evolving forms and manifestations is a
matter of priority for the international community”: “Report of the World Conference
against Racism, Racial Discrimination, Xenophobia and Related Intolerance,” UN Doc. A/
CONF.189/12 (2001), at para. 3.

With the demise of the South African apartheid system, only relatively isolated cases of
systemic racial discrimination remain. For example, the Roma are subject to a citizenship
law in the Czech Republic that is conceived in a way that renders them de jure stateless;
under Hungarian law, and throughout much of Central and Eastern Europe, the Roma are
systemically denied many of the essential rights of citizenship: see e.g. A. Warnke,
“Vagabonds, Tinkers, and Travelers: Statelessness Among the East European Roma,”
(1999) 7 Indiana Journal of Global Legal Studies 335, at 356, 359; and “Racism, Racial
Discrimination, Xenophobia and All Forms of Discrimination,” UN Doc. E/CN.4/2000/
16, Feb. 10, 2000, at para. 35. Formal racial disfranchisement is also clear in Malaysia’s
“New Economic Policy,” which — while its days may be numbered — still reserves the
majority of government jobs and university places for indigenous Malays to the exclusion
of the ethnic Chinese population: “The slaughter of sacred cows,” 367 The Economist 10
(Apr. 5, 2003).

“The Purposes of the United Nations are ... [t]o achieve international cooperation in
solving international problems ... and in promoting and encouraging respect for human
rights and for fundamental freedoms for all without distinction as to race, sex, language,
or religion”: UN Charter, at Art. 1(3). See chapter 1.2.3 below, at p. 44.
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1.2.1 RIGHTS UNDER CUSTOMARY INTERNATIONAL LAW 37

In contrast, however, the need to identify relatively constant state practice
defeats the assertion of customary international legal status in relation to the
balance of the asserted interests. While perhaps a close case,”” even the
assertion of a right to freedom from genocide is difficult to reconcile to
a raft of contemporary genocides, including those in Afghanistan,”*
Bangladesh,75 Bosnia,”® Burundi,”’ Cambodia,”® East Timor,”” Guatemala,®’
Iraq,”’ Rwanda,”” and Sudan.”’ Indeed, the pervasiveness of this phenomenon
has led Kushner and Knox to characterize the present era as “an age of
genocide.”” State practice is moreover consistent, at best, with an extremely

7> Most authoritatively, the International Court of Justice has suggested that freedom
from genocide is a universal legal norm. “The origins of the [Genocide] Convention
show that it was the intention of the United Nations to condemn and punish genocide as a
‘crime under international law’ involving a denial of the right of existence of entire human
groups, a denial which shocks the conscience of mankind and results in great losses to
humanity, and which is contrary to moral law and the spirit and aims of the United
Nations ... The first consequence arising from this conception is that the principles
underlying the [Genocide] Convention are principles which are recognized by civilized
nations as binding on States, even without any conventional obligation”: Reservations to
the Convention on the Prevention and Punishment of the Crime of Genocide, [1951] ICJ Rep.
15, at 23.

D. Bronkhoerst ed., “Genocide: Not a Natural Disaster: A Report on the National
Conference on Genocide, Rotterdam, The Netherlands, 10 October 1997,” Centre for
Conflict Research, Amsterdam (1997).

A. Jongman ed., Contemporary Genocides: Causes, Cases, Consequences (1996) (Jongman,
Contemporary Genocides); P. Chakma, “The Genocide in the Chittagong Hill Tracts,”
(1989) 5(3) Seeds of Peace 4, at 4-6; A. McGregor, “Genocide in Chittagong Hill Tracts,”
(1991) 2 On the Record 11.

G. Andreopoulos, Genocide: Conceptual and Historical Dimensions (1994) (Andreopoulos,
Genocide).

C. Sherrer, Genocide and Crisis in Central Africa: Conflict Roots, Mass Violence and Regional
War (2002) (Sherrer, Genocide and Crisis); C. Jennings, Across the Red River: Rwanda,
Burundi and the Heart of Darkness (2000) (Jennings, Red River); R. Lemarchand, Burundi:
Ethnic Conflict and Genocide (1995).

Jongman, Contemporary Genocides; Andreopoulos, Genocide.

Andreopoulos, Genocide.

“Genocide and Mass Murder in Guatemala, 1960-1996,” (1999) 23 ISG Newsletter 9, at
9-12, 17.

Jongman, Contemporary Genocides; Andreopoulos, Genocide.

Sherrer, Genocide and Crisis; Jennings, Red River; Andreopoulos, Genocide.

H. Fein, “Genocide by Attrition in Sudan and Elsewhere,” (2002) 29 ISG Newsletter 7,
at 7-9; R. Omaar and A. De Waal, Facing Genocide: The Nuba of Sudan (1995); M. Salih,
D. Guha-Sapir, and T. Cannon, “Resistance and Response: Ethnocide and Genocide in
the Nuba Mountains, Sudan,” (1995) 36(1) GeoJournal 71, at 71-78.

T. Kushner and K. Knox, Refugees in an Age of Genocide: Global, National and Local
Perspectives During the Twentieth Century (1999). See also R. Falk, “The Challenge of
Genocide and Genocidal Politics in an Era of Globalization,” in T. Dunne and N. Wheeler
eds., Human Rights in Global Politics (1999), at 177. A more general global, historical
overview of genocide is provided in I. Charney, Encyclopedia of Genocide (1999).
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narrowly defined right to be free from slavery;*” a broader view suggests that
there are not less than 27 million, and perhaps as many as 200 million, slaves in
the world today.”® Non-conforming state practice is also a serious impediment
to recognition of the last four of the proposed list of seven putative customary
human rights. In 2002 alone, there were credible reports of extrajudicial execu-
tion and of enforced disappearance in thirty-three countries; of torture, cruel,
inhuman, or degrading treatment in one hundred and six states; of prolonged
arbitrary detention in fifty-four countries; and of major unfairness in criminal
prosecution in thirty-five states.”” The generality and pervasiveness of abusive

85 “The cumulative evidence contained in this report substantiates prima facie that, although

chattel-slavery in the former traditional sense no longer persists in any significant degree,
the prevalence of several forms of slavery-like practice continues unabated”: B. Whitaker,
“Slavery: Report prepared by the Special Rapporteur of the Sub-Commission on
Prevention of Discrimination and Protection of Minorities,” UN Doc. E/CN.4/Sub.2/
1982/20/Rev.1, at 37. More than a decade later, however, continuing instances of chattel-
slavery were documented in Brazil, Mauritania, Sudan, and Thailand: Anti-Slavery
International, Factsheets D (1994), E (1994), and G (1994). See also B. Lance, Of
Human Bondage: An Investigation into Slavery in Present-Day Sudan (1999) and
R. Funari, “Brazil — Slaves to Misery,” (April 2002) Anti-Slavery Reporter 8, at 8-9.

“My best estimate of the number of slaves in the world today is 27 million. This number is
much smaller than the estimates put forward by some activists, who give a range as high as
200 million, but it is the number I feel I can trust [based on a ‘strict definition of slavery’]”:
K. Bales, Disposable People: New Slavery in the Global Economy (2000), at 8-9. The higher
number of as many as 200 million slaves includes persons subject to chattel-slavery,
serfdom, debt bondage, servile forms of marriage, and exploitation as children: Anti-
Slavery International, Factsheet G (1994). A broad definition of slavery is consistent with
the approach of the Supplementary Convention on the Abolition of Slavery, the Slave
Trade, and Institutions and Practices Similar to Slavery, 266 UNTS 3, done Sept. 7, 1956,
entered into force Apr. 30, 1957. This broader understanding adds significantly to the
complexity of calculating the actual number of slaves in the world. For example, the UN
Working Group on Contemporary Forms of Slavery has appealed to “Governments
concerned [to] carry out independent and comprehensive surveys, at the local level, to
identify the number and location of people held in debt bondage”: “Report of the Working
Group on Contemporary Forms of Slavery on its Twenty-Sixth Session,” UN Doc. E/
CN.4/Sub.2/2001/30, July 16, 2001.

These statistics are based on Amnesty International, Report 2003 (2003). The geographical
breakdowns are as follows. Extrajudicial execution: seventeen (Africa), nine (Americas),
two (Europe and Central Asia), five (Middle East and North Africa). Enforced disappear-
ance: five (Africa), twelve (Americas), four (Asia Pacific), six (Europe and Central Asia),
six (Middle East and North Africa). Torture, cruel, inhuman or degrading treatment:
twenty-one (Africa), twenty (Americas), twenty (Asia Pacific), twenty-seven (Europe and
Central Asia), eighteen (Middle East and North Africa). Detention without charge or trial:
seventeen (Africa), seven (Americas), fourteen (Asia Pacific), four (Europe and Central
Asia), twelve (Middle East and North Africa). Major unfairness in criminal prosecution
includes reports of prisoners of conscience: six (Africa), two (Americas), eight (Asia
Pacific), six (Europe and Central Asia), thirteen (Middle East and North Africa).
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state behavior in regard to even these core interests therefore contradict any
assertion of customary legal protection.

1.2.2 Human rights derived from general principles of law

An alternative approach more in keeping with the structure of international
law may therefore be to search for universal human rights within the general
principles of law. As argued by Simma and Alston, “the concept of a ‘recog-
nized’ general principle seems to conform more closely than the concept of
custom to the situation where a norm invested with strong inherent authority
is widely accepted though widely violated.”*® In keeping with accepted modes
of international lawmaking, the relevant test of a general principle of law is
whether the proposed universal standard has been pervasively recognized in
the domestic laws of states.” If the only evidence of “acceptance” consists of
declarations and other non-binding statements at the domestic or interna-
tional level, there is an insufficient basis upon which to assert the norm as
binding on states. Formalization in domestic law, like constant and relatively
uniform interstate practice coupled with opinio juris, affords concrete evi-
dence of intention to be bound.

Perhaps because commentators usually appeal to customary international
law to justify the proclamation of new universal human rights, there are no
official surveys that conclusively document the extent to which human rights
have been codified in the laws of states. In several important cases, this
information gap could be closed by synthesis of existing country-specific
data on compliance with international human rights undertakings. Because
some human rights treaties explicitly require state parties both to enact
domestic legislation to protect one or more human rights and to report
their efforts to an international supervisory body, the information base
already exists to seek out new universal human rights norms rooted in the
general principles of law.

For example, states adhering to the Genocide Convention agree to enact
legislation to punish all acts intended to destroy, in whole or in part, a

88 Simma and Alston, “Sources of Human Rights Law,” at 102.

8 1t is, of course, difficult to provide a precise quantification of the degree of support
required. An indication of the strength of support that should exist before amendment
of truly fundamental principles comes into force is, however, provided by the Statute of
the International Criminal Court, UN Doc. A/CONF.183/9, done July 17, 1998, entered
into force July 1, 2002. Art. 121 of that treaty provides that while amendments to it may be
adopted by a two-thirds majority of state parties, an amendment will come into force only
once seven-eighths of state parties have accepted or ratified the amendment. If that figure
were extrapolated to the broader context, a general principle of law should be located in
the domestic laws of some 168 countries.
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national, ethnic, racial or religious group.% State parties to the International
Covenant on Civil and Political Rights undertake to protect by domestic law
the right of every human being not to be arbitrarily deprived of life.”" The
Convention against Torture requires effective legislative measures to prevent
acts of torture.”” The Slavery Convention, Supplementary Convention on the
Abolition of Slavery, International Covenant on Civil and Political Rights,
and the Convention on the Elimination of All Forms of Discrimination
against Women all require states to enact a formal prohibition on slavery
and the slave trade in all their forms.”” The International Covenant on Civil
and Political Rights, the Convention on the Elimination of All Forms of
Discrimination against Women, and the International Convention on the
Elimination of All Forms of Racial Discrimination go beyond the Charter’s
prohibition in principle of systemic discrimination to require legislation

% Convention on the Prevention and Punishment of the Crime of Genocide, UNGA Res.
260A(III), adopted Dec. 9. 1948, entered into force Jan. 12, 1951 (Genocide Convention),
at Art. V. In contrast to the other instruments discussed here, there is no periodic
reporting requirement under the Genocide Convention which facilitates evaluation of
compliance with this obligation. An effort in the 1980s by the Sub-Commission on
Human Rights to survey relevant domestic legislation yielded only twenty-three
responses: B. Whitaker, “Revised and Updated Report on the Question of the
Prevention and Punishment of the Crime of Genocide,” UN Doc. E/CN.4/Sub.2/1985/6.
Official verification of pervasive compliance with this duty to legislate is therefore
presently lacking, though a recent study notes that “[a] large number of States have
enacted legislation concerning the prosecution and repression of genocide, most by
amending their penal or criminal codes in order to add a distinct offence”: W. Schabas,
Genocide in International Law: The Crime of Crimes (2002), at 4-5. Yet the same author
urges caution in assessing the practical effect of the Genocide Convention. “Fifty years
after its adoption, [the Genocide Convention] has fewer than 130 State parties, a rather
unimpressive statistic when compared with the other major human rights treaties of the
United Nations system which, while considerably younger, have managed to approach a
more general degree of support by the nations of the world. The reason is not the existence
of doubt about the universal condemnation of genocide, but unease among some States
with the onerous obligations that the treaty imposes, such as prosecution or extradition of
individuals, including heads of State”: ibid. at 3.

°! International Covenant on Civil and Political Rights, UNGA Res. 2200A(XXI), adopted

Dec. 16, 1966, entered into force Mar. 23, 1976 (Civil and Political Covenant), at Art. 6(1).

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or

Punishment, UNGA Res. 39/46, adopted Dec. 10, 1984, entered into force June 26, 1987

(Torture Convention), at Arts. 2(1) and 4.

93 Slavery Convention, 60 LNTS 253, done Sept. 25, 1926, entered into force Mar. 9, 1927, at
Art. 6, as amended by Slavery Protocol, 212 UNTS 17, done Oct. 23, 1953, entered into
force July 7, 1955; Supplementary Convention on the Abolition of Slavery, the Slave
Trade, and Institutions and Practices Similar to Slavery, 226 UNTS 3, done Sept. 7, 1956,
entered into force April 30, 1957, at Arts. 1, 5, 6, and 8(2); Civil and Political Covenant, at
Art. 8(1); and Convention on the Elimination of All Forms of Discrimination against
Women, UNGA Res. 34/180, adopted Dec. 18, 1979, entered into force Sept. 3, 1981
(Discrimination Against Women Convention), at Art. 6.
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variously to end all forms of generalized discrimination, outlaw hate propa-
ganda, and establish affirmative protections against discrimination.” Where
states have reported their various laws to fulfil legislative responsibilities
under these treaties, it may therefore be possible to define a general principle
of law to coincide with the seminal treaty norm.

In view of the large number of states that have formally undertaken to
legislate regarding these five human rights, they seem particularly ripe for
scrutiny under the rules of general principles lawmaking. There are some
indications that positive results are likely. The United Nations Center for
Human Rights has, for example, already declared that “[a]s a legally permitted
labour system, traditional slavery has been abolished everywhere.””” Similarly, a
study issued by the Institut Henri Dunant affirmed that “[a]lmost every State
has some form of legislation prohibiting detention officials, or any individual,
from torturing or treating a detainee inhumanly,””® and that even the “few states
[which] do not have specific legislative protection against torture ... have
alternative protections against action such as ill treatment.””” If fortified by
careful and probing analysis of domestic legislative records, reliance on general
principles of law therefore offers the possibility of expanding universal human
rights law in a manner consonant with the accepted formalities of international
lawmaking. To date, however, this critical groundwork remains largely undone.
Much less are there legally authoritative declarations of the status of particular
human rights as general principles of law.

1.2.3 Human rights set by the United Nations Charter

Because of the real challenges of asserting international human rights law
grounded in either custom or general principles, the most compelling basis
upon which to posit the existence of a universal law of human rights is
sometimes located in the Charter of the United Nations. That accord sets
unambiguous human rights obligations only for states that exercise

94 Civil and Political Covenant, at Arts. 20(2) and 26; Discrimination Against Women

Convention, at Art. 2(b), (c), (f), and (g); and International Convention on the
Elimination of All Forms of Racial Discrimination, UNGA Res. 2106A(XX), adopted
Dec. 21, 1965, entered into force Jan. 4, 1969 (Racial Discrimination Convention), at Arts.
2(1)(d) and 4(a), (b).

United Nations Center for Human Rights, “Fact Sheet No. 14: Contemporary Forms of
Slavery” (1991), at 4, available at www.unhchr.ch (accessed Nov. 19, 2004).

P. Williams, “Treatment of Detainees: Examination of Issues Relevant to Detention by the
United Nations Human Rights Committee” (1990) (Williams, “Treatment of Detainees”),
at 31. The extent of state compliance with the duty to avoid torture or inhuman treatment
while in detention has recently been surveyed in the context of persons seeking refugee
status: Lawyers’ Committee for Human Rights, “Review of States’ Procedures and
Practices Relating to Detention of Asylum-Seekers” (2002).

Williams, “Treatment of Detainees,” at 31.
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trusteeship authority on behalf of the United Nations.” The source of a more
general duty to respect human rights, in contrast, is usually located in the
ambiguous pledge made by states in Arts. 55 and 56 to “take joint and separate
action in cooperation with the Organization” in furtherance of human rights
and fundamental freedoms.”” It is not self-evident, however, that this
“pledge” of cooperative action imports an agreement to be held accountable
in law for breaches of human rights. 190 1ndeed, there is force in Jennings’ view
that the most that can be derived from these articles is a good faith obligation
to act in support of the Charter.'’’ The language of Arts. 55 and 56 is too

98 UN Charter, at Arts. 75-85. This view was affirmed by the International Court of Justice
in its advisory opinion on Legal Consequences for States of the Continued Presence of South
Africa in Namibia, [1971] ICJ Rep 6, at para. 131: “Under the Charter of the United
Nations, the former Mandatory had pledged itself to observe and respect, in a territory
having an international status, human rights and fundamental freedoms for all without
distinction as to race. To establish instead, and to enforce, distinctions, exclusions and
limitations exclusively based on grounds of race, color, descent or national or ethnic
origin which constitute a denial of fundamental rights is a flagrant violation of the
purposes and principles of the Charter.”

An obiter reference in United States Diplomatic and Consular Staff in Teheran, [1980] ICJ
Rep 3, at para. 91 affords indirect support for viewing the Charter as a binding source of
human rights obligations. In contrast, in the decision in Military and Paramilitary
Activities in and Against Nicaragua, [1986] IC] Rep 14, at para. 261, the Court suggests
that a good faith undertaking to observe human rights should be regarded as a form of
political, rather than legal, obligation.

The drafting history of Arts. 55 and 56 also provides reason to doubt the intention for the
Charter to give rise to general human rights obligations. “It is interesting to observe that
the text of what is now article 56 originally suggested a pledge ‘to take separate and joint
action and to co-operate with the Organization.” This clearly suggested ‘separate action’
by members of the organization regardless of whether or not other members took any
action. The USA found this formula unacceptable; other drafts were unacceptable to
other delegations and, accordingly, the present text emerged. From the drafting history
one may deduce that no obligation to take action exists unless it is in co-operation with
the Organization” P. Gandhi, “The Universal Declaration of Human Rights at Fifty
Years: Its Origins, Significance and Impact,” (1998) 41 German Yearbook of International
Law 206 (Gandhi, “Universal Declaration”), at 225.

“There is no provision in the Charter laying down expressis verbis that there is a legal
obligation resting upon nations to observe human rights and fundamental freedoms.
However, in basic constitutional instruments such as the Charter, there is less room for
reasoning that although one of the objects of the United Nations is to promote respect for
human rights and fundamental freedoms, its members are not under a duty to respect
and observe them; or that the pledge — the undertaking — of Art. 56 can, as a matter of
good faith, have any other meaning. The members of the United Nations are under at
least a moral — and, however imperfect, a legal — duty to use their best efforts, either by
agreement or, whenever possible, by enlightened actions of their own judicial and other
authorities, to act in support of a crucial purpose of the Charter. Nevertheless, the
provisions of the Charter on the subject do not themselves signify a full and effective
guarantee of human rights on the part of international society [emphasis added]”:
Jennings and Watts, Oppenheim’s, at 989.
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hortatory and vague to create a legal duty to adhere to a comprehensive human
rights regime.

Indeed, the text of Arts. 55 and 56 would sustain the argument that what-
ever enforceable human rights pledge is made is strictly context-specific. The
language of Arts. 55 and 56 requires states to honor their human rights pledge
only if failure to do so might jeopardize conditions of stability and well-being
between or among nations. This is because the binding commitment of states
in Art. 56 is simply to take action “for the achievement of the purposes set
forth in Article 55 [emphasis added].” Art. 55, in turn, posits human rights as
one of three initiatives that should be promoted by the United Nations to
realize the objective of creating “conditions of stability and well-being that
are necessary for peaceful and friendly relations among nations based on
respect for the equal rights and self-determination of peoples.” The purposes
of Art. 55, which Art. 56 binds states to promote, are therefore pursuit of
stability and well-being among nations. Respect for human rights is an
instrumentality through which the United Nations is to advance this objec-
tive, but it is not in itself a purpose of Art. 55. From this perspective, states
have not committed themselves to an all-embracing human rights under-
taking, but are duty-bound to respect human rights only if non-compliance
would adversely affect interstate relations. This interpretation establishes
reciprocity of rights and enforceability, since the Security Council is empow-
ered to demand the compliance of states only as far as necessary “for the
maintenance of international peace and security.”

On this reading of the Charter, it is unclear whether there could be any
such thing as an authoritative interpretation of the human rights commit-
ment made by states in the United Nations Charter. This is because the
obligations of states and the reciprocal power of the Security Council do
not presume any need to define human rights. States are accountable not for
failure to adhere to human rights per se, but for actions that are disruptive of
peaceful and friendly relations among nations. It is immaterial whether the
cause of the disruption is or is not a breach of human rights. Similarly, the
Security Council is not restricted to intervention simply when particular
norms are at risk: its authority, like the obligations of states, is defined solely
by an evaluation of risk to international peace and security. In sum, because
the structure of the Charter presents no need to distinguish human rights
from other interests, it cannot logically be argued that its effectuation
requires the reading-in of externally defined human rights norms.

The importation of a broad range of human rights standards into the
Charter is difficult to justify even if one were to adopt the more liberal view
of Arts. 55 and 56 as creating a legally binding duty to promote human rights
in good faith. Incorporation by reference of such standards is usually justified
on the grounds that because the Charter does not contain an endogenous
definition of the duty to respect “human rights and fundamental freedoms,”
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core standards subsequently adopted by the United Nations should acquire
universal force as authoritative interpretations of the Charter-based obliga-
tions.'”” Yet the question arises whether there really is a substantive gap of the
kind that would warrant incorporation by reference of much of the corpus of
international human rights law.

Specifically, the Charter’s commitment to non-discrimination on the
grounds of race, sex, language, or religion is explicit.'”” One might moreover
assume United Nations competence to address any human rights that have
attained universal stature by operation of custom or general principles,'’* and
most certainly any rights within the erga ommnes sphere.'”” Given these
definitive points of reference, there is no basis to assert that the pledge of
states would be rendered meaningless absent the importation of human rights
standards from various declarations and treaties. That is, there is nothing
patently unreasonable in the suggestion that whatever human rights obliga-
tions are assumed by states under the Charter are of relatively narrow scope.

Moreover, the idea of invoking the Charter to give indirect universal legal
force to either the Universal Declaration of Human Rights, or to the two

102 gee e.g. L. Sohn, “The Human Rights Law of the Charter,” (1977) 12 Texas International

Law Journal 129, at 133. The authorities for and against this proposition are canvassed in
Gandhi, “Universal Declaration,” at 228—234.

“The Purposes of the United Nations are: ... (3) To achieve international
co-operation ... in promoting and encouraging respect for human rights and for
fundamental freedoms for all without distinction as to race, sex, language, or religion”:
UN Charter, at Art. 1(3). See chapter 1.2.1 above at p. 36.

In Military and Paramilitary Activities in and Against Nicaragua, [1986] IC] Rep 14, at
para. 267, the International Court of Justice confirmed the legitimacy of scrutiny of
human rights norms which exist independently of treaty: “The Court also notes that
Nicaragua is accused by the 1985 finding of the United States Congress of violating
human rights. This particular point requires to be studied independently of the question
of the existence of a ‘legal commitment’ by Nicaragua towards the Organization of
American States to respect these rights; the absence of such a commitment would not
mean that Nicaragua could with impunity violate human rights [emphasis added].”

“An essential distinction should be drawn between the obligations of a state towards the
international community as a whole, and those arising vis a vis another state in the field of
diplomatic protection. By their very nature, the former are the concerns of all states. In
view of the importance of the rights involved, all states can be held to have a legal interest
in their protection; they are obligations erga omnes. Such obligations derive ... from the
outlawing of acts of aggression, and of genocide, and also from the principles and rules
concerning the basic rights of the human person, including protection from slavery and
racial discrimination. Some of the corresponding rights of protection have entered into
the body of general international law .. .; others are conferred by international instru-
ments of a universal or quasi-universal character”: Barcelona Traction, Light and Power
Company Limited (Belgium v. Spain), [1970] ICJ Rep 3. The notion of a norm erga omnes
reflects the view that “international law does not only govern the reciprocal relations
between states, but also involves considerations going beyond the mere sum of their
individual interests”: Ragazzi, Erga Omnes, at 218.
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Human Rights Covenants, is cause for concern.'”” The Declaration was
passed as a non-binding resolution of the General Assembly.'’” It was the
clear intention of states that the Declaration serve as a foundational statement
of principle, with legal obligations to follow from accession to what became
the two Covenants.'’® Moreover, despite the clear evidence of respect gener-
ated since 1948 for the principles enshrined in the Declaration, the
International Court of Justice has not yet found the Universal Declaration
of Human Rights to be a source of binding obligations. In the Nicaragua case,
for example, the Court could not “find an instrument with legal force,
whether unilateral or synallagmatic, whereby Nicaragua has committed
itself in respect of the principle or methods of holding elections.”'”” More

106 Justice Callinan of the High Court of Australia, for example, has observed that “the

Universal Declaration of Human Rights ... [is] still in many respects an aspirational
rather than an effective and enforceable instrument”: S$157/2002 v. Commonwealth of
Australia, [2003] HCA 2 (Aus. HC, Feb. 4, 2003), per Callinan J. at para. 116. But see e.g.
R. Higgins, The Development of International Law Through the Political Organs of the
United Nations (1963).

“The language of the Universal Declaration, the circumstances and the reasons of its
adoption, and, above all, the clearly and emphatically expressed intention of the States,
Members of the United Nations, who voted for the Resolution of the General Assembly,
show clearly that the Declaration is not by its nature and by the intention of its parties a
legal document imposing legal obligations”: H. Lauterpacht, International Law and
Human Rights (1950), at 408. Thus, “[t]he [Universal] Declaration has been of consider-
able value as supplying a standard of action and of moral obligation. It has been
frequently referred to in official drafts and pronouncements, in national constitutions
and legislation, and occasionally — with differing results — in judicial decisions. These
consequences of the Declaration may be of significance so long as restraint is exercised in
describing it as a legally binding instrument”: Jennings and Watts, Oppenheim’s, at
1002-1004.

See Gandhi, “Universal Declaration,” at 239: “The reason why the Declaration was
adopted so speedily may ... be put down to the fact that most governments present at
the Paris session of the General Assembly clearly believed they were not adhering to a
document imposing legally binding norms. The General Assembly had already instructed
the Human Rights Commission to prepare a convention (or two Covenants as they later
emerged) covering the same rights: such an operation would have been completely otiose
if it had been intended that the terms of the [Universal Declaration of Human Rights]
should be legally binding.”

Military and Paramilitary Activities in and Against Nicaragua, [1986] ICJ Rep 14, at para.
261. In contrast, Art. 21(3) of the Universal Declaration of Human Rights provides that
“[t]he will of the people shall be the basis of the authority of government; this will shall be
expressed in periodic and genuine elections which shall be by universal and equal suffrage
and shall be held by secret vote or by equivalent free voting procedures”: UNGA Res.
217A(III), Dec. 10, 1948 (Universal Declaration). In a similar vein, the International
Court of Justice declined to recognize the erga omnes character of the right to protection
against denial of justice even though Arts. 7-11 of the Universal Declaration of Human
Rights speak to this issue: Barcelona Traction, Light and Power Company Limited (Belgium
v. Spain), [1970] ICJ Rep 3, at para. 91.
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generally, the Court has (appropriately) “rhetorically relied on the [Universal]
Declaration as a touchstone of legality,”" '’ but has otherwise insisted that there
is no basis in law to equate a “political pledge” made in a non-binding accord to
a legal obligation to respect human rights.''' The alternative of effectively
reading-in the content of the Human Rights Covenants (or other treaties) is
even more problematic, since that approach amounts to giving universal force
to treaties open to particularized accession, and agreed to in fact by substan-
tially less than the whole of the international community. If the Human Rights
Covenants were intended to function as universally applicable definitions of
universally binding, Charter-based human rights undertakings, why would
formal accession by states be made purely optional?

While not a source of legally binding obligations, a more expansive human
rights jurisdiction resides with the General Assembly and the specialized
human rights organs established under its authority.''” Art. 13 of the Charter
empowers the General Assembly to initiate studies and make recommendations
for the purpose of “assisting in the realization of human rights and fundamental
freedoms for all without distinction as to race, sex, language, or religion.” Art. 10
authorizes discussion in the General Assembly of any such questions. Ultimately,
however, these powers are in the nature of a droit de regard: the General
Assembly and its subordinate bodies may scrutinize and discuss human
rights, they may even recommend that states bring pressure to bear on
non-compliant governments, but they have no right to require conformity

Y0 Schachter, International Law, at 337. Of particular relevance is the obiter dictum that
“[w]rongfully to deprive human beings of their freedom and to subject them to physical
constraint in conditions of hardship is in itself manifestly incompatible with the principles
of the Charter of the United Nations, as well as with the principles enunciated in the
Universal Declaration of Human Rights [emphasis added]”: United States Diplomatic and
Consular Staff in Teheran, [1980] ICJ Rep 3, at para. 91. The fact that the breach of
“principles” of both the Charter and the Universal Declaration is not characterized as a
breach of law is noteworthy.

“The Organization of American States Charter has already been mentioned, with its
respect for the political independence of member States; in the field of domestic policy, it
goes no further than to list the social standards to the application of which the Members
‘agree to dedicate every effort’ ... It is evident that provisions of this kind are far from
being a commitment to the use of particular political mechanisms”: Military and
Paramilitary Activities in and Against Nicaragua, [1986] ICJ Rep 14, at para. 261. A
dissenting opinion of Judge Tanaka, however, takes the opposite view. “[ T]he Universal
Declaration of Human Rights adopted by the General Assembly in 1948, although not
binding itself, constitutes evidence of the interpretation and application of the relevant
Charter provisions”: South West Africa Case (Ethiopia v. South Africa; Liberia v. South
Africa), Second Phase, [1966] IC] Rep 6, at 293 (Dissenting Opinion of Judge Tanaka).
These include the Commission and Sub-Commission on Human Rights, the
Commission on the Status of Women, and the High Commissioner for Human Rights.
See generally H. Steiner and P. Alston, International Human Rights in Context (2000)
(Steiner and Alston, International Human Rights), at 597—602.

111

112



1.2.3 RIGHTS SET BY THE UNITED NATIONS CHARTER 47

with any standards.''” It is in this political sense that a broad range of inter-
national human rights have standing erga omnes:''* states must submit to
scrutiny by the General Assembly and specialized human rights bodies, since
human rights are legitimately matters of concern to all."'” There is, however, no
reason to equate this droit de regard with a legally binding obligation of states to
comply with human rights norms that have neither attained status as univers-
ally binding norms, nor been specifically adhered to.''

Taken together, the dispositions of the Charter establish only a skeletal
legal regime to enforce universal human rights. There are situation-specific
duties to respect human rights that flow from fiduciary duties assumed by
trustee states under Chapter XII, and consequential human rights duties set
by the Security Council under its Chapter VII peace and security jurisdiction.
In the absence of accession to more specific treaties, however, a more broadly
based duty to respect human rights is in essence a function simply of a given
state’s vulnerability to whatever particular forms of international political
pressure may be generated by the General Assembly and its subsidiary bodies.

In sum, and despite its intuitive appeal, there is little reason to believe that
the human dignity of refugees can be adequately safeguarded simply by
reliance on universally applicable norms of human rights law. Customary

13 “]t is the Security Council which, exclusively, may order coercive action ... The word

‘action” must mean such action as is solely within the province of the Security Council. It
cannot refer to recommendations which the Security Council might make ... because
the General Assembly under Article 11 has a comparable power”: Certain Expenses of the
United Nations, [1962] IC] Rep 151, at 163-165.

As Ragazzi concludes in his comprehensive study of the subject of obligations erga omnes,
the legal notion is more carefully constrained to include only a narrowly defined set of
norms which set prohibitive duties, which bespeak basic instrumental principles, and
which have already met the jus cogens standard: Ragazzi, Erga Omnes, at 215. But see
J.-A. Carillo Salcedo, “Book Review: The Concept of International Obligations Erga
Ompmnes,” (1998) 92(4) American Journal of International Law 791, arguing for the effective
merger of the legal and more broad-ranging notions of a norm erga omnes.

“[TThe most interesting feature of this development is that the growing acceptance of the
erga omnes character of human rights has not been limited to the basic rights of the
human person only ... [T]he UN Assistant Secretary-General for Human Rights . .. has
emphasized that one of the accomplishments of the United Nations has been to con-
solidate the principle that human rights are a matter of international concern that the
international community is entitled to discuss [emphasis added]”: Meron, Human Rights,
at 187-189.

While the Court in Barcelona Traction affirmed that all states have a legal interest in the
protection of “basic rights of the human person” (para. 34), it equally clearly denied that
all rights affirmed in the Universal Declaration of Human Rights give rise to erga omnes
enforceability. The right to protection against denial of justice (stipulated in Universal
Declaration Arts. 7-11), for example, does “not confer on States the capacity to protect
the victims of infringements of such rights irrespective of their nationality” (para. 91):
Barcelona Traction, Light and Power Company Limited (Belgium v. Spain), [1970] IC] Rep
3, at paras. 34, 91.
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international law likely protects refugees from systemic racial discrimination,
as well as from subjection to genocide or the most basic forms of slavery.
General principles of law likely confirm these rights, and establish in addition
the right to be protected from arbitrary deprivation of life, torture, and a
broader range of discriminatory practices. The UN Charter, even if viewed as a
general source of human rights, adds little if anything to this list. In short,
without reference to treaty-based human rights law, and most specifically to
the Refugee Convention and the Covenants on Human Rights, refugees would
be entitled to no more than a bare minimum of rights.

1.3 An interactive approach to treaty interpretation

Even as much of the international law academy has embraced an extraordi-
narily expansionist understanding of both custom and general principles of
law, there has been a failure adequately to develop the potential for treaty law
to play a genuinely transformative role in the international system. The better
place for liberality is not in defining what amounts to law — where state
resistance can both be expected, and be dispositive in practical terms — but
rather in the elaboration of the approach to be taken by courts and tribunals
in the interpretation of rules of undisputed authority. Without doubt, the
rules of treaty interpretation formally embraced by states afford significant
room to secure many of the gains presumably of interest to those who posit
expansionist theories of the sources of universally applicable law. And
because the process of treaty interpretation operates in more formal and
rule-oriented settings, it is better positioned to generate dependable and rights-
regarding results.

To this end, the discussion here seeks to explain how the Vienna Convention’s
codification of the rules of treaty interpretation''” should be applied in the
context of human rights treaties generally, and in relation to the Refugee

7 The Vienna Convention approach has been recognized by the International Court of
Justice as embodying customary norms of treaty interpretation: Kasikili/Seduda Island
(Botswana v. Namibia), Preliminary Objections, [1996] IC] Rep 803, at 812; Territorial
Dispute (Libyan Arab Jamahiriya v. Chad), [1994] IC] Rep 6, at 21; Arbitral Award of 31
July 1989 (Guinea-Bissau v. Senegal), [1991] ICJ Rep 53, at 69. Thus, for example, “[t]he
WTO Panels and the Appellate Body rely on the treaty interpretation rules expressed in
the Vienna Convention on the Law of Treaties as the basic rules for interpreting WTO
instruments. This is because those rules are generally regarded as a codification of the
public international law rules of treaty interpretation as a matter of general (or custom-
ary) international law”: M. Lennard, “Navigating by the Stars: Interpreting the WTO
Agreements,” (2002) 5 Journal of International Economic Law 17 (Lennard, “Navigating
by the Stars”), at 17—18. See also [. Sinclair, The Vienna Convention and the Law of Treaties
(1984) (Sinclair, Vienna Convention), at 153: “There is no doubt that Articles 31 to 33 of
the [Vienna] Convention constitute a general expression of the principles of customary
international law relating to treaty interpretation.”



3

1.3.1 THE PERILS OF ““ORDINARY MEANING”’ 49

Convention and Protocol in particular. There has for too long been an anachro-
nistic fixation with literalism, with insufficient attention paid to the duty to read
text in line with the context, object, and purpose of a treaty. It is suggested here
that this approach misreads the authentic rules of treaty interpretation, and
bespeaks a lack of creativity within the bounds expressly sanctioned by states.

While not seeking to promote a wholly teleological approach to treaty
interpretation, the view advanced here is that account must be more rigor-
ously taken of the clear duty to read the text of treaties in consonance with
their fundamental purposes. To this end, courts charged with interpretation
of the Refugee Convention have increasingly recognized that particular
assistance is likely to be gleaned from the drafting history (largely as recorded
in the travaux préparatoires) and by seeking to locate refugee law principles
within the broader complex of general human rights obligations.

1.3.1 The perils of “ordinary meaning”

The well-known general rule of treaty interpretation, codified in Art. 31(1) of
the Vienna Convention, is that “[a] treaty shall be interpreted in good faith in
accordance with the ordinary meaning to be given to the terms of the treaty
in their context and in the light of its object and purpose.”''? Paragraph 2 of
Art. 31 defines the “context” relevant to treaty interpretation; paragraph 3
requires that this understanding of a treaty’s “context” be supplemented by
interpretive agreements between the parties, subsequent practice in application
of the treaty, and relevant rules of international law; and paragraph 4 validates
special meanings intended to be given to treaty terms by the parties.'"” As
emphasized by the International Law Commission, which drafted the provi-
sion,'”” this rather complex formulation was adopted in order

to indicate that the application of the means of interpretation in the article
would be a single combined operation. All the various elements, as they
were present in any given case, would be thrown into the crucible, and their
interaction would give the legally relevant interpretation. Thus [Art. 31] is
entitled “General rule of interpretation” in the singular, not “General rules”
in the plural, because the Commission desired to emphasize that the

118 Vienna Convention, at Art. 31(1).

"9 “Article 31(4) ... was nearly deleted by the International Law Commission in a late draft
of what became the Vienna Convention, on the basis that the so-called ‘special’ meaning
would in any case be the ‘ordinary’ meaning in the particular context, in terms of the
Article 31(1) rules. The reference to a special meaning does not seem to add much to the
other provisions, probably only emphasizing the burden of proof resting on those
claiming such a meaning”: Lennard, “Navigating by the Stars,” at 44—45.

“The Commission’s proposals ... were adopted virtually without change by the
Conference and are now reflected in Articles 31 and 32 of the Convention”: Sinclair,
Vienna Convention, at 115.
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process of interpretation is a unity and that the provisions of the article
form a single, closely integrated rule.'*’

Art. 31(1) therefore embodies what is termed here an interactive understanding of
treaty interpretation.'*” As Aust makes clear, “[a]though at first sight paragraphs
1, 2 and 3 might appear to create a hierarchy of legal norms, this is not so: the
three paragraphs represent a logical progression, nothing more.”'* More speci-
fically, Bos affirms that the article “refers the interpreter to the concurrent use of
no less than three methods, viz., the grammatical (ordinary meaning to be given
to the terms of the treaty), the systematic (in their context) and the teleological
method (in the light of its object and purpose).”'**

The guidance afforded by the International Court of Justice is similarly
supportive of an interactive understanding of the basic rule of treaty inter-

pretation.'”” The Court has determined that

one must certainly start ... from the “ordinary meaning” of the terms
used ... but not in isolation. For treaty interpretation rules there is no
“ordinary meaning” in the absolute or the abstract. That is why Article 31 of
the Vienna Convention refers to “good faith” and to the ordinary meaning
“to be given” to the terms of the treaty “in their context and in light of its
object and purpose.” It is, therefore, a fully qualified “ordinary
meaning” ... The elucidation of the “ordinary meaning” of terms used
in the treaty to be interpreted requires ... that due account be taken of
those various interpretative principles and elements, and not only of the
words or expressions used in the interpreted provisions in isolation.'*®

121 11966] 2 Yearbook of the International Law Commission, at 219-220.

122 This is to be distinguished from a hierarchical approach under which context, object, and
purpose are to be considered only where a treaty’s text cannot be relied upon to disclose
its “ordinary meaning.” See e.g. M. Fitzmaurice, “The Law and Procedure of the
International Court of Justice 1951—4: Treaty Interpretation and Other Treaty Points,”
(1957) 33 British Yearbook of International Law 203, at 204-207; and D. O’Connell,
International Law (1970), at 253: “In so far as [the logic inherent in the treaty] can be
discovered by reference to the terms of the treaty itself, it is impermissible to depart from
those terms. In so far as it cannot, it is permissible.”

123 A, Aust, Modern Treaty Law and Practice (2000) (Aust, Treaty Law), at 187.

124 M. Bos, “Theory and Practice of Treaty Interpretation,” (1980) 27 Netherlands International

Law Review 135 (Bos, “Theory and Practice”), at 145. See also P. Reuter, Introduction to the

Law of Treaties (1995) (Reuter, Law of Treaties), at 75: “These carefully and subtly graduated

elements constitute, primarily and simultaneously, the basic guidelines of interpretation.”

To the same effect, the European Court of Human Rights has determined that “[i]n the

way in which it is presented in the ‘general rule’ of Article 31 of the Vienna Convention on

the Law of Treaties, the process of interpretation is a unity, a single combined operation;
this rule, closely integrated, places on the same footing the various elements enumerated

in the four paragraphs of the Article”: Golder v. United Kingdom, [1975] 1 EHRR 524

(ECHR, Feb. 21, 1975), at para. 30.

Land, Island and Maritime Frontier Dispute (El Salvador v. Honduras), [1992] IC] Rep

351, at 719 (Separate Opinion of Judge Torres Bernandez).

125

12

=N



1.3.1 THE PERILS OF “ORDINARY MEANING’’ 51

Thus, “[t]he word obtains its meaning from the context in which it was
used”;'”” indeed, “[w]ords communicate their meaning from the circum-
stances in which they are used. In a written instrument their meaning
primarily is to be ascertained from the context, setting, in which they are
found [emphasis added].”'*”

There is, however, no doubt that literalism continues to have real appeal,
particularly to governments and courts anxious to simplify their own task, or
to be seen to be making “more objective” decisions. There is an undeniable

comfort in the possibility of simply looking up a disputed term in the diction-
ary.'” Yet this is false objectivity at its worst,” since it is surely right that

“[e]tymological and grammatical bases are arbitrary and unreliable; their use is
of limited theoretical value and fruitless as a method of proof.”"’" The risks of
dictionary-shopping'** and of serious interpretive inconsistency are moreover
magnified when there is more than one authentic linguistic version of a treaty,'”’
nearly always the case for refugee and other international human rights treaties.'”*

127 Constitution of the Maritime Safety Committee of the Intergovernmental Maritime
Consultative Organization (IMCO), [1960] ICJ Rep 150, at 158.

Certain Expenses of the United Nations, [1962] IC] Rep 151, at 184 (Separate Opinion of
Judge Spender).

As Merrills has succinctly observed, “[i]nterpreting a text involves more than looking up
the meanings of words in a dictionary”: J. Merrills, The Development of International Law
by the European Court of Human Rights (1993) (Merrills, European Court), at 76.
McNair was of the view that the duty to give treaty terms their “ordinary meaning” “begs the
question whether the words are, or are not clear — a subjective matter because they may be
clear to one man and not clear to another, and frequently to one or more judges and not to
their colleagues”: Lord McNair, The Law of Treaties (1961) (McNair, Treaties), at 372.
Bos, “Theory and Practice,” at 149.

“[I]t is an approach which lends itself to an unseemly ransacking of dictionaries for the
mot juste appropriate to the case at hand. This does not assist in a principled analysis of
the issues™: Refugee Appeal 71427/99 (NZ RSAA, Aug. 16, 2000), at 11.

“When a treaty has been authenticated in two or more languages, the text is equally
authoritative in each language, unless the treaty provides or the parties agree that, in case
of divergence, a particular text shall prevail”: Vienna Convention, at Art. 33(1).

In the case of the Refugee Convention, the English and French texts are equally author-
itative: Convention relating to the Status of Refugees, 189 UNTS 2545, done July 28,
1951, entered into force Apr. 22, 1954 (Refugee Convention), at Conclusion. For the
Refugee Protocol, as well as for the two Human Rights Covenants, the situation is still
more complex, as the Chinese, English, French, Russian, and Spanish texts are equally
authentic: Protocol relating to the Status of Refugees, 606 UNTS 8791, done Jan. 31, 1967,
entered into force Oct. 4, 1967 (Refugee Protocol), at Art. XI; Civil and Political
Covenant, at Art. 53; International Covenant on Economic, Social and Cultural Rights,
UNGA Res. 2200A(XXI), adopted Dec. 16, 1966, entered into force Jan. 3, 1976
(Economic, Social and Cultural Covenant), at Art. 31. As Steiner and Alston have
observed, “[s]Jometimes corresponding words in different versions may shed more light
on the intended meaning; at other times, they are plainly inconsistent” Steiner and
Alston, International Human Rights, at 109.
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52 1 INTERNATIONAL LAW AS A SOURCE OF REFUGEE RIGHTS

In such circumstances, it is difficult to imagine how a coherent, transnational
understanding of a treaty can emerge from a predominant focus on text.'””

This is not to suggest that the inherent fungibility of language means that
text should not be carefully considered in the construction of a treaty,'”° but
simply that the results of a perusal of text must be synthesized with other
considerations before arriving at a final interpretation of the treaty.”” As
Aust has cogently concluded, “[p]lacing undue emphasis on text, without
regard to what the parties intended; or on what the parties are believed to
have intended, regardless of the text; or on the perceived object and purpose
in order to make the treaty more ‘effective,” irrespective of the intentions of
the parties, is unlikely to produce a satisfactory result.”'**

Interestingly, the rejection of literalism as the core of treaty interpretation
has been specifically approved in the judicial review of refugee law decisions.
One of the earliest clear commitments to a broad, interactive understanding
of treaty interpretation was stated by Chief Justice Brennan of the High Court
of Australia:

In interpreting a treaty, it is erroneous to adopt a rigid priority in the
application of interpretative rules ... Although the text of a treaty may
itself reveal its object and purpose or at least assist in ascertaining its object
and purpose, assistance may also be obtained from extrinsic sources. The
form in which a treaty is drafted, the subject to which it relates, the history
of its negotiations and comparison with earlier or amending instruments

13% “Choosing to rely upon nothing else but the text of the treaty, one delivers onself up to all

its possible shortcomings . .. For, as one might have expected, it is not immediately clear
what the implications of the concept are: what, indeed, is the ordinary sense of ‘ordinary
meaning’?”: Bos, “Theory and Practice,” at 147-149.

In European Roma Rights Centre v. Immigration Officer at Prague Airport, [2002] EWCA
1989 (Eng. QBD, Oct. 8, 2002), for example, the court sensibly relied on the plain
requirement of the Refugee Convention that a refugee must be “outside the country of
his nationality” in order to dismiss an argument based on the Refugee Convention’s
object and purpose that refugee rights inhere also in persons still seeking to leave their
own country. Much the same approach was taken by the Court of Appeal in R (Hoxha) v.
Secretary of State for the Home Department, [2002] EWCA Civ 1403 (Eng. CA, Oct. 14,
2002), at para. 48, where the Court determined that the broad humanitarian aims of the
treaty could not override the “agreed limitations which are contained within the terms
of the Convention itself,” specifically “the particular causes of persecution which have to
be shown.”

For this reason, the goal of interpreting a treaty according to the natural and ordinary
meaning of the words employed “is not an absolute one. Where such a method of
interpretation results in a meaning incompatible with the spirit, purpose and context
of the clause or instrument in which the words are contained, no reliance can validly be
placed on it”: South West Africa Case (Ethiopia v. South Africa; Liberia v. South Africa),
Preliminary Objections, [1962] IC] Rep 319, at 336.

138 Aust, Treaty Law, at 185.
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relating to the same subject may warrant consideration in arriving at the
true interpretation of its text.'*”

The focus of the interpretive exercise is therefore an understanding of the text
of the treaty, but text must be interpreted in context and purposively, rather
than literally.

1.3.2 Context

In the case of the Refugee Convention, the treaty’s “context,” as defined in
Art. 31(2) and supplemented by Art. 31(3) of the Vienna Convention,
provides some important (thought largely issue-specific) interpretive assis-
tance. For example, the Final Act of the conference which adopted the
Refugee Convention'"’ is a clear example of an “agreement relating to the
treaty, which was made between all the parties in connexion with the con-
clusion of the treaty.””‘l As described below, its commitments on such
questions as family unity may therefore be invoked to interpret the formal
text of the treaty.'*”
More generally, as Judge Weeramantry has noted,

An obvious internal source of reference is the preamble to the treaty. The
preamble is a principal and natural source from which indications can be
gathered of a treaty’s objects and purposes even though the preamble does
not contain substantive provisions. Article 31(2) of the Vienna Convention
sets this out specifically ... [and] this Court ... has made substantial use
of it for interpretational purposes.'*’

As such, account should be taken of the fact that the first two operative
paragraphs of the Preamble to the Refugee Convention unequivocally estab-
lish the human rights purposes of the treaty:

The High Contracting Parties,

Considering that the Charter of the United Nations and the Universal
Declaration of Human Rights ... have affirmed the principle that human
beings shall enjoy fundamental rights and freedoms without discrimination,

1

w

® Applicant “A” and Ano’r v. Minister for Immigration and Multicultural Affairs, (1997) 190

CLR 225 (Aus. HC, Feb. 24, 1997), per Brennan CJ.

“Final Act of the United Nations Conference of Plenipotentiaries on the Status of

Refugees and Stateless Persons,” 189 UNTS 37.

Vienna Convention, at Art. 31(2)(a).

See chapter 4.6 below.

43 Arbitral Award of 31 July 1989 (Guinea-Bissau v. Senegal), [1991] ICJ Rep 53, at 142
(Dissenting Opinion [on another point] of Judge Weeramantry). The decisions cited in
which the International Court of Justice has relied upon the preamble to a treaty for
interpretive purposes include Rights of Nationals of the United States in Morocco, [1952]
ICJ Rep 176, at 196; and Asylum Case (Colombia/Peru), [1950] ICJ Rep 266, at 282.
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Considering that the United Nations has, on various occasions, mani-
fested its profound concern for refugees and endeavoured to assure
refugees the widest possible exercise of these fundamental rights and
freedoms, ...

Have agreed as follows.'*

The Preamble to the Refugee Protocol similarly affirms the fundamental
human rights purpose of the regime, and expressly stipulates the intention
of state parties to ensure that “equal status should be enjoyed by all refugees,”
including those who became refugees as the result of “new refugee situations
[that] have arisen since the [1951] Convention was adopted.”'*”

Beyond matters formally recognized as part of the context for purposes of
treaty interpretation, Art. 31(3) directs attention to several related sources of
understanding. For example, the UNHCR’s Handbook on Procedures and
Criteria for Determining Refugee Status, as well as many of the Conclusions
on International Protection issued by the state members of UNHCR’s
Executive Committee, are to be taken into account as evidence of “sub-
sequent agreement between the parties” on the meaning of the treaty.'*
Even more clearly, reliance may be placed on the recent Declaration of States
Parties, issued at the December 2001 Ministerial Meeting of States Parties

144 Refugee Convention, at Preamble, paras. 1, 2, 3, and 8. In the case of European Roma
Rights Centre v. Immigration Officer at Prague Airport, [2002] EWCA 1989 (Eng. QBD,
Oct. 8, 2002), portions of the Preamble to the Convention were invoked to contest the
legality of efforts to prevent would-be refugees from departing their own country. On the
facts of the case, however, the court reasonably held that the Refugee Convention’s
general commitment to respect for human rights could not compel an interpretation at
odds with the ordinary meaning of the treaty, which plainly grants rights only to a person
who is “outside the country of his nationality”: ibid. at paras. 42—43.

Refugee Protocol, at Preamble, paras. 3, 4.

Clearly, however, the scope of agreement manifested should not be overstated. As the
English Court of Appeal correctly observed in relation to the Handbook, “[a]spirations
are to be distinguished from legal obligations. It is significant that a number of the
passages [from the Handbook] relied on by the appellants are expressed in terms of what
‘could’ or ‘should’ be done™ R (Hoxha) v. Secretary of State for the Home Department,
[2002] EWCA Civ 1403 (Eng. CA, Oct. 14, 2002). More specifically, Aust treats the
Handbook as part of the context of the treaty, appropriately referenced under Art. 31(2)
of the Vienna Convention: Aust, Treaty Law, at 191. Conversely, a decision of the English
Court of Appeal considered the Handbook instead to be evidence of “international
practice within article 31(3)(b) of the Vienna Convention”: R v. Secretary of State for
the Home Department, ex parte Adan and Aitseguer, [1999] 3 WLR 1274 (Eng. CA, July 23,
1999, appeal to the House of Lords dismissed without comment on this issue). Neither of
these positions seems entirely correct, as the Handbook and Conclusions on International
Protection are logically viewed as “subsequent agreement between the parties regarding
the interpretation of the treaty or the application of its provisions”: Vienna Convention,
at Art. 31(3)(a). It must be acknowledged, however, that not all state parties are members
of the UNHCR Executive Committee at any given moment, and that not all members of
the Executive Committee are parties to the Convention or Protocol. However, the
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to mark the fiftieth anniversary of the Refugee Convention.'*” That Declaration
of all state parties recognized, inter alia, that the 1951 Convention was of
“enduring importance”; affirmed that all persons within its scope are entitled
to “rights, including human rights, and minimum standards of treatment”; and
specifically acknowledged “the continuing relevance and resilience of this inter-
national regime of rights and principles.”

1.3.3 Object and purpose, conceived as effectiveness

In contrast to the fairly self-evident meaning of the duty to consider a treaty’s
text and Art. 31’s specific definition of its context and related matters, there is
no express guidance in the Vienna Convention on how to apply the third part
of the general rule of interpretation, respect for the treaty’s “object and
purpose.” This inquiry is complicated by unwarranted anxiety about reliance
on the preparatory work of the treaty in order to discern object and purpose.
But even if that concern is overcome, a more fundamental challenge remains.
Since a treaty is to be understood as presently speaking rather than forever
defined by the circumstances in which it was conceived, how can its historical
“object and purpose” be authoritatively renewed in a way that does not invite
speculation or the introduction of unbridled subjectivity? To this end, there is
real value in a merger of the inquiry into a treaty’s object and purpose with
advancement of the more general duty to interpret a treaty in a way that
ensures its effectiveness. Specifically, an interpretation of text made “in the
light of [the treaty’s] object and purpose” should take account of the histor-
ical intentions of its drafters, yet temper that analysis to ensure the treaty’s
effectiveness within its modern social and legal setting.

overwhelming majority of the more than sixty states represented on the Executive
Committee are parties to the Convention or Protocol, and all state parties are invited
to observe and to comment upon draft proposals under consideration by the Executive
Committee. While this process is no doubt imperfect, it is difficult to imagine in practical
terms how subsequent agreement among 145 state parties to the Refugee Convention
could more fairly be generated. See generally chapter 2.5.2 below for a discussion of the
legal relevance of these standards. It is not suggested, however, that the various institu-
tional policy papers issued by UNHCR should be treated as evidence of subsequent
agreement among the parties to the Convention, since there is no comparable delibera-
tive process among states in their development.

“Declaration of States Parties to the 1951 Convention and/or its 1967 Protocol relating to
the Status of Refugees,” UN Doc. HCR/MMSP/2001/09, Dec. 13, 2001, incorporated in
Executive Committee of the High Commissioner’s Program, “Agenda for Protection,”
UN Doc. EC/52/SC/CRP.9/Rev.1, June 26, 2002. The Declaration was welcomed by the
UN General Assembly in UNGA Res. A/RES/57/187, Dec. 18, 2001, at para. 4. The
December 2001 Ministerial Meeting has particular significance in that it was the first
occasion on which a meeting at the ministerial level of all state parties to the Refugee
Convention and Protocol was convened.
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The starting point for analysis of a treaty’s object and purpose should

ordinarily be the historical record of the treaty’s drafting.'** So long as care is
taken to distinguish between statements made which merely express one
state’s views and those which drive or capture consensus, the published
records of the interstate drafting process that resulted in a treaty'*” (generally
referred to as its travaux préparatoires)'”" can be a rich source of information
about its object and purpose.'”' There is nonetheless a frequent reluctance to

rely on the travaux,'”” motivated at least in part by the fact that the Vienna
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As Sinclair describes the process, “[t]he would-be interpreter is ... expected, when
confronted with a problem of treaty interpretation (which, ex hypothesi, involves an
argument as to the meaning of text), to have recourse to all the materials which will
furnish him with evidence as to what is the meaning to be attributed to the text; such
materials will naturally include the travaux préparatoires of the treaty, and all the
circumstances of its conclusion. It is only when he has available to him all the necessary
materials that he will be in a position to assess their relative value and weight in the light
of the rules laid down in the Convention”: Sinclair, Vienna Convention, at 117.

This is not to endorse strong reliance on the full range of what might be considered to be
the preparatory work of a treaty. Rather, “[t]he value of the material will depend on
several factors, the most important being authenticity, completeness, and availability.
The summary record of a conference prepared by an independent and skilled secretariat,
such as that of the United Nations, will carry more weight than an unagreed record
produced by a host state or a participating state”: Aust, Treaty Law, at 198.

“[T]here may however be cases where neither the text of the treaty nor the travaux
préparatoires gives a sufficiently comprehensive view of the historical background and
where recourse may therefore be had to extrinsic evidence”: Sinclair, Vienna Convention,
at 141.

But see e.g. Reuter, Law of Treaties, at 97-98: “[R]ecourse to preparatory work means
treading uncertain ground: its content is not precisely defined nor rigorously certified,
and it reveals the shortcomings or potential blunders of the negotiators as well as their
reluctance to confront true difficulties. Moreover, preparatory work is not always
published, and even when it is there could be some misgivings about invoking it against
States, even more numerous on account of the modern methods of accession, [involving
states] which did not take part in the negotiations.” In some cases, however — the Refugee
Convention being one — the preparatory work is carefully defined, approved by states,
and published. Moreover, evidence of “shortcomings and blunders,” so long as it is
recognized as such, may actually help to elucidate the meaning of provisions ultimately
adopted. In these circumstances, resort to the travaux by states which choose to accede to
a treaty without having participated in its negotiation enables them more clearly to
understand the duties they are contemplating undertaking than would, for example,
mere reliance on ambiguous text.

See e.g. E. Lauterpacht and D. Bethlehem, “The Scope and Content of the Principle of
Non-Refoulement,” in Feller et al., Refugee Protection 87 (Lauterpacht and Bethlehem,
“Non-Refoulement”), at para. 47: “While reference by international courts and tribunals
to the travaux préparatoires of a treaty is common, it is a practice that has significant
shortcomings particularly in the case of treaties negotiated at a time and in circumstances
far distant from the point at which the question of interpretation and application arises.
The travaux préparatoires of the 1951 Refugee Convention must, therefore ... be
approached with care.” The authors rely on this general position to reject parts of the
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Convention treats the preparatory work of a treaty as a “supplementary
means of interpretation” listed in Art. 32, rather than as part of the “general

rule of interpretation” stated in Art. 31.

153

Yet this characterization of the role

of the travaux as supplementary to the main duty to interpret text purposively
and in context has been said by Judge Jessup to be more the result of habit
than derived from principle:

In my opinion, it is not necessary — as some utterances of the two interna-
tional courts might suggest — to apologize for resorting to travaux prépar-
atoires as an aid to interpretation. In many instances the historical record is
valuable evidence to be taken into account in interpreting a treaty. It is
tradition, rather than law or logic, which has at times led to judicial
statements that the evidence is used merely to confirm an interpretation
which is supposed to have already been derived from the bare words of the
text or even of the text in its context.'”*

Indeed, the International Court of Justice has in practice relied on the travaux">>

not only to confirm the meaning of text,'” but also to fill textual voids'*” and to
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Refugee Convention’s drafting history inconsistent with their preferred positions (ibid. at
paras. 70, 103), yet invoke the travaux where these appear to support their favored views
(ibid. at paras. 124, 150, 171). While the concern to ensure that account is taken of the
modern circumstances in which a treaty must operate is, of course, well founded, this
objective can be secured by a more broadly based, interactive interpretive structure
oriented to reading treaties as living instruments: see text below at pp. 62—68. This
approach takes nothing away from the real interpretive value of the travaux préparatoires,
even as it insists on considering the travaux together with other sources of guidance.
“Recourse may be had to supplementary means of interpretation, including the prepara-
tory work of the treaty and the circumstances of its conclusion, in order to confirm the
meaning resulting from the application of article 31, or to determine the meaning when
the interpretation according to article 31: (a) leaves the meaning ambiguous or obscure;
or (b) leads to a result which is manifestly absurd or unreasonable”: Vienna Convention,
at Art. 32.

South West Africa Case (Ethiopia v. South Africa; Liberia v. South Africa), Second Phase,
[1966] IC] Rep 6, at 352 (Dissenting Opinion of Judge Jessup).

A broad range of travaux has been consulted by the International Court of Justice,
including “negotiation records, minutes of commission proceedings, committee debates
preceding the adoption of a convention, preliminary drafts of provisions, diplomatic
exchanges, and government memoranda” M. Ris, “Treaty Interpretation and ICJ
Recourse to Travaux Préparatoires: Towards a Proposed Amendment of Articles 31 and
32 of the Vienna Convention on the Law of Treaties,” (1991) 14(1) Boston College
International and Comparative Law Review 111, at 133.

See e.g. Aegean Sea Continental Shelf Case (Greece v. Turkey), [1978] IC] Rep 3, at 13—14;
Border and Transborder Armed Actions (Nicaragua v. Honduras), Jurisdiction and
Admissibility, [1988] IC] Rep 69, at 90.

See e.g. Reservations to the Convention on the Prevention and Punishment of the Crime of
Genocide, [1951] IC] Rep 15 (interpreting the Genocide Convention to determine the
permissibility of reservations).
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answer interpretive issues of first impression.'”® Even where there has been an
effort to characterize reliance on the travaux as purely confirmatory of an
interpretation reached on the basis of Art. 31 sources, Rosenne suggests that
this may be more a matter of form than of substance:

[T]hat case law would be much more convincing if from the outset the court
or tribunal had refused to admit consideration of travaux préparatoires until
it had first been established whether or not the text was clear, but in
fact ... on all these occasions the travaux préparatoires had been fully and
extensively placed before the court or the arbitral tribunal by one or other of
the parties, if not by both. In the circumstances, to state that the travaux
préparatoires had been used only to confirm an opinion already arrived at on
the basis of the text of the treaty was coming close to a legal fiction.'”
Sir Humphrey Waldock has similarly opined that “the reference to confirma-
tion and, a fortiori, verification tended to undermine the text of a treaty in the
sense that there was an express authorisation to interpret it in the light of
something else; nevertheless, that was what happened in practice.”'®’
Beyond the fact that the travaux appear in practice to figure prominently as
a primary point of reference in the actual interpretation of treaties,'®' there is
reason to doubt that it was ever intended that their characterization as
supplementary means of interpretation was designed to discourage inter-
preters from relying upon them. Sir Ian Sinclair, actively involved in the
drafting of the Vienna Convention, takes the view that “no rigid sequential
limitation on resort to travaux, by their categorization as ‘supplementary
means,’ was intended.”'®> Waldock affirms that “there had certainly been no
intention of discouraging automatic recourse to preparatory works for the
general understanding of a treaty [emphasis added].”'®’ Judge Schwebel goes

58 See e.g. Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v.
United States), Jurisdiction, [1984] ICJ Rep 392, at 406 (interpreting the Statute of the
International Court of Justice to determine the validity of a declaration of jurisdiction by
the Permanent Court of International Justice).

S. Rosenne, [1964] 1 Yearbook of the International Law Commission, at 292, para. 17.
Sir Humphrey Waldock, [1964] 1 Yearbook of the International Law Commission, at 283,
para. 65.

“The European Court of Human Rights and the European Court of Justice have made use
of travaux préparatoires for a variety of purposes and, on the evidence considered so far, it
might be thought that they should be regarded as a major component in the courts’
decisions”: Merrills, European Court, at 92.

Sinclair, Vienna Convention, at 116. He explains further that “[t]he distinction between
the general rule of interpretation and the supplementary means of interpretation is
intended rather to ensure that the supplementary means do not constitute an alternative,
autonomous method of interpretation divorced from the general rule”: ibid.

“United Nations Conference on the Law of Treaties, Official Records of the First Session,”
UN Doc. CONFE.39/11, at 184 (33rd Meeting), cited in Lennard, “Navigating by the
Stars,” at 24.
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farther still, contending that the duty of good faith interpretation may at
times require departure from an ordinary meaning thought to be “clear” in
order to do justice to the drafters’ intentions as disclosed by reference to the
travaux.'"*

In short, there appears to be neither theory nor practice to justify the view
that the designation of a treaty’s preparatory work as a supplementary means
of interpretation requires that it be relegated to an inherently subordinate or
inferior place in a comprehensive, interactive process of treaty interpretation.
The more sensible understanding of the travaux’s status as a supplementary
means of interpretation is instead that they are to be treated as a means by
which to achieve the interpretive goal set by Art. 31.'°” That is, the prepara-
tory work is supplementary in the sense that its role is to provide evidence of
the true meaning of a treaty’s text construed purposively, in context, and with
a view to ensuring its effectiveness.'*°

164 “If, as Article 31 itself prescribes, a treaty is to be interpreted ‘in good faith,” surely the
provision of Article 32 regarding recourse to preparatory work must be understood to be
meaningful rather than meaningless. If preparatory work may be invoked only when it
confirms the ordinary meaning otherwise deduced, the provision for its application in
Article 32 approaches the meaningless. But if preparatory work may be invoked to correct
the ordinary meaning otherwise deduced (if not to inform and influence the interpreta-
tion of the treaty from the outset), it and the provisions of Article 32 are accorded a
meaningful place”: S. Schwebel, “May Preparatory Work be Used to Correct, Rather than
Confirm, the ‘Clear’ Meaning of a Treaty Provision?,” in L. Makasczyk ed., Theory of
International Law at the Threshold of the 21st Century: Essays in Honour of Krzysztof
Skubiszewski 541 (1996) (Schwebel, “Preparatory Work”), at 546. Aust observes in this
regard that “[t]his is no doubt how things work in practice; for example, the parties to a
dispute will always refer the tribunal to the fravaux, and the tribunal will inevitably
consider them along with all the other material put before it. [Judge Schwebel’s] sugges-
tion is therefore a useful addition to the endless debate on the principles of interpreta-
tion”: Aust, Treaty Law, at 197.

See Sinclair, Vienna Convention, at 116: “The distinction between the general rule of
interpretation and the supplementary means of interpretation is intended rather to
ensure that the supplementary means do not constitute an alternative, autonomous
method of interpretation divorced from the general rule.”

This understanding appears to be in line with the approach of the International Court of
Justice in Legal Consequences of the Construction of a Wall in the Occupied Palestinian
Territory, (2004) ICJ Gen. List No. 131, decided July 9, 2004. Immediately after referring
to the duty to interpret a treaty in good faith and in accordance with the ordinary
meaning to be given to its terms in their context and in the light of its object and purpose,
the Court cited the full text of Art. 32 of the Vienna Convention: ibid. at para. 94. It then
relied extensively on the travaux to determine that Art. 2 of the Fourth Geneva
Convention is applicable even during an occupation not involving armed conflict on
the grounds that “[t]his interpretation reflects the intention of the drafters of the Fourth
Geneva Convention to protect civilians who find themselves, in whatever way, in the
hands of the occupying Power ... That interpretation is confirmed by the Convention’s
travaux préparatoires”: ibid. at para. 95.
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In line with the understanding, there is quite a low threshold for deeming
the text of a treaty to be “ambiguous or obscure,” thus justifying resort to its
preparatory work under the terms of Art. 32.'°” Indeed, it has been argued
that the mere fact of an interpretive dispute triggers the right of reliance on
the travaux:'*®

Itis undeniable that, when [the parties’] conflicting arguments are matched
together, the meaning of some of the treaty’s provisions are ambiguous or
obscure; indeed each of the Parties maintained that the opposing inter-
pretation led to results which, if not manifestly absurd, were unreasonable.
Thus, according to the Vienna Convention, this is a case in which recourse
to the preparatory work and circumstances of the Treaty’s conclusion was
eminently in order.'®’

To the same effect, Judge Spender opined that “[a]lthough the cardinal rule of
interpretation is that words are to be read, if they may be read, in their
ordinary and natural sense ... ambiguity may be hidden in the plainest and
most simple of words even in their ordinary and natural meaning.”'”"

17 Vienna Convention, at Art. 32(a). Thus, for example, the House of Lords looked to the
drafting history of Art. 33 of the Refugee Convention, noting that the travaux are
“a legitimate guide to interpretation if the effect of a provision is in doubt and the
travaux préparatoires yield a clear and authoritative answer”: R v. Immigration Officer at
Prague Airport et al., ex parte European Roma Rights Centre et al., [2004] UKHL 55 (UK
HL, Dec. 9, 2004), at para. 17.

“One can, almost by definition, assume that a dispute about the interpretation of a treaty
provision which reaches the stage of international adjudication will have arisen because
the text is ambiguous or obscure”: Sinclair, Vienna Convention, at 142.

Elettronica Sicula (USA v. Italy), [1989] IC] Rep 15, at 97 (Dissenting Opinion of Judge
Schwebel). See also Judgment No. 273 of the UN Administrative Tribunal, [1982] ICJ Rep
325, at 463 (Dissenting Opinion of Judge Schwebel): “The Court should do exactly as it
has done in prior cases in which the meaning of a treaty or legislative text has been at
issue: examine the preparatory work which gave rise to it. If it is objected that resort to
this supplementary means of interpretation is justified only where the text is not clear, it
is submitted that the text’s lack of clarity is sufficiently shown by the differences about its
interpretation which are demonstrated as between the Court’s opinion and dissenting
opinions in this case.” Judge Schwebel has developed this position in his scholarship,
observing that “the terms of a treaty which come before the Court for interpretation, if
not usually obscure, are often ‘ambiguous.” If this were not so, that is, if they did not lend
themselves to argument attaching different meaning to their terms, they would not likely
be legally contested at all. Moreover, it is not infrequent that the ‘ordinary meaning’ of
the terms of a treaty, even if found unambiguously such, leads to a result which, if not
‘manifestly absurd’ is ‘unreasonable’ — at any rate, in the view of one of the parties to the
dispute”: Schwebel, “Preparatory Work,” at 543. To similar effect, the European Court of
Human Rights determined in James v. United Kingdom, (1986) 8 EHRR 123 (ECHR, Feb.
21, 1986), at para. 64, that “confronted with a text whose interpretation has given rise
to such disagreement, the court considers it proper to have recourse to the travaux
préparatoires as a supplementary means of interpretation.”

170 Northern Cameroons Case, [1963] IC] Rep 15, at 88 (Separate Opinion of Judge Spender).

168

16

o



1.3.3 OBJECT AND PURPOSE, CONCEIVED AS EFFECTIVENESS 61

More generally, the way in which Art. 32 is framed supports giving the
travaux pride of place as a source of evidence regarding a treaty’s purpose,
context, and intended effects. In authorizing reliance on supplementary means
of treaty interpretation, Art. 32 singles out only “the preparatory work of the
treaty and the circumstances of its conclusion” as definitively relevant. This
unique recognition of the value of the travaux is very much in line with the
relatively routine resort by many domestic courts to them in order to assist in
the process of treaty interpretation.'”' Indeed, the House of Lords recently
made clear that a focus on words alone — without a serious effort to come to grips
with the historical goals understood to underpin the Refugee Convention — is
unlikely to yield a sound understanding of the treaty’s language:

Inevitably the final text will have been the product of a long period of
negotiation and compromise . .. It follows that one is more likely to arrive
at the true construction of Article 1(A)(2) by seeking a meaning which
makes sense in the light of the Convention as a whole, and the purposes
which the framers of the Convention were seeking to achieve, rather than
by concentrating exclusively on the language. A broad approach is what is
needed, rather than a narrow linguistic approach.'”

This observation neatly brings analysis of the role of a treaty’s preparatory
work full circle. The goal of interpretation is to discern a “true construction”
of text. Yet such an understanding will only be possible when account is taken
not only of words, but also of the treaty’s object and purpose. A critical part of
that interactive interpretive process — one which makes it “more likely” that a
treaty will be accurately construed — is the careful consideration of the
deliberations of the convention’s drafters.

71 See e.g. Fothergill v. Monarch Airlines, [1981] AC 251 (UK HL, July 10, 1980), per Diplock
L] at 283, in which the view is expressed that “an English court might well be under a
constitutional obligation” to consider the travaux of a treaty where the text is ambiguous
or obscure. American courts also make extensive use of the travaux in the construction of
treaties: see e.g. Volkswagenwerk Aktiengesellschaft v. Schlunk, (1988) 486 US 694 (US SC,
June 15, 1988); Eastern Airlines v. Floyd, (1991) 499 US 530 (US SC, Apr. 17, 1991); and,
in the context of refugee law, Sale, Acting Commissioner, Immigration and Naturalization
Service, et al., Petitioners v. Haitian Centers Council, Inc., et al., 509 US 155 (US SC, Jan.
12, 1993). As Sinclair concludes, “there is now a growing tendency, even in the municipal
courts of States which do not permit recourse to travaux préparatoires in construing
statutes or other domestic legislative instruments, to apply this supplementary means of
interpretation in determining the meaning of those statutes which give the force of
domestic law to the provisions of international treaties”: Sinclair, Vienna Convention,
at 144.

'72 Rv. Secretary of State for the Home Department, ex parte Adan, [1999] 1 AC 293 (UK HL,
Apr. 2,1998). See also INS v. Cardoza Fonseca, (1987) 480 US 421 (US SC, Mar. 9, 1987),
at 437-438, in which the United States Supreme Court took account of the travaux
préparatoires in its analysis of the meaning of “well-founded fear” in the Convention
refugee definition.
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Yet not even the most careful review of a treaty’s travaux can in and of itself
accurately identify its “object and purpose.” Despite the real deference owed
to evidence of the objectives being pursued by the representatives of govern-
ments that drafted, negotiated, and bound themselves to the treaty,'”
a treaty’s object and purpose cannot reasonably be forever locked in time.
To the contrary, because treaties are living instruments, evidence of historical
intent should be balanced against more contemporary evidence of the social
and legal context within which original intentions are now to be implemen-
ted.'”* To quote Judge Lauterpacht, “the true intentions of the parties may on
occasion be frustrated if exclusive importance is attached to the meaning of
words divorced from the social and legal changes which have intervened in
the long period following upon conclusion of those treaties.”'””

To this end, the obligation to interpret the text of a treaty in the light of its
object and purpose should be conceived as incorporating the overarching
duty to interpret a treaty in a way that ensures its effectiveness.'’® The duty to
promote a treaty’s effectiveness is, in turn, derived from the more general
obligation of good faith treaty interpretation.'”” As framed by the International
Law Commission, “[w]hen a treaty is open to two interpretations, one of which
does and the other does not enable the treaty to have appropriate effects, good
faith and the objects and purposes of the treaty demand that the former inter-
pretation should be adopted [emphasis added].”'”* To quote Judge Lauterpacht
once more,

The preponderant practice of the Court itself has ... been based on prin-
ciples of interpretation which render the treaty effective, rather than

In any event, good faith treaty interpretation requires fidelity to the intentions of the
parties: [1966] 2 Yearbook of the International Law Commission 211.

“An even more dynamic variant of the teleological approach is the so-called theory of
‘emergent purpose’ whereby the object and purpose itself is not regarded as fixed and
static”: Sinclair, Vienna Convention, at 131.

Lauterpacht, Collected Papers, at 133.

See Bos, “Theory and Practice,” at 150: “In the International Law Commission’s view, the
‘object and purpose’ phrase in Article 31, paragraph 1, is the consecration of the maxim
ut magis valeat quam pereat.”

According to the International Law Commission, good faith implies the requirement to
remain faithful to the intentions of the parties, refraining from defeating them by a literal
interpretation: [1966] 2 Yearbook of the International Law Commission 211. The pacta
sunt servanda principle is codified in the Vienna Convention, at Art. 26: “Every treaty in
force is binding upon the parties to it and must be performed by them in good faith.” As
Aust observes, “[i]nterpretation is part of the performance of the treaty, and therefore the
process of examining the relevant materials and assessing them must be done in good
faith”: Aust, Treaty Law, at 187. The obligation to construe treaties in good faith does not,
however, amount to an independent source of substantive obligation: R v. Immigration
Officer at Prague Airport et al., ex parte European Roma Rights Centre et al., [2004] UKHL
55 (UK HL, Dec. 9, 2004), at paras. 19 (per Lord Bingham) and 57-62 (per Lord Hope).
[1966] 2 Yearbook of the International Law Commission 219.
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ineffective. These principles are not easily reconcilable with restrictive
. . . . . 179
interpretation conceived as the governing rule of construction.

Yet despite the legal logic and common sense appeal of interpreting a treaty in
a way that makes it effective' ™’ — thereby automatically renewing the treaty’s
historical object and purpose to take account of modern social and legal
realities — there is nonetheless a real risk that this principle may simply
provide cover for the imposition of a decision-maker’s policy preferences.
It is therefore important to constrain the process for identification of the
“appropriate effects” of a treaty by reference to two types of objective criteria.

First, there will sometimes be important factual shifts in the social reality
within which a treaty must function. In the context of refugee protection, for
example, the current array of non-entrée policies,’®' designed to prevent
refugees from accessing the territory of many states, simply did not exist
when the Refugee Convention was concluded in 1951. Nor was the modern
social welfare state then fully developed. Yet the Refugee Convention prohi-
bits the refoulement of refugees, and grants refugees access to such rights as
public relief, housing, and social security.182 If the commitment of states to
the regulation of modern refugee flows within the framework of the Refugee
Convention is to be honored, it follows that an effort must be made to
understand the ways in which the duties in force are to be applied within
host societies as presently constructed.'®’ The interpretive challenge — and

'7° 'H. Lauterpacht, The Development of International Law by the International Court (1958),

at 304.

The principle of effectiveness has been relied upon, for example, in Corfu Channel Case

(United Kingdom v. Albania), Merits, [1949] ICJ Rep 4, at 24-26; and Free Zones of Upper

Savoy and the District of Gex Case, [1929] PCIJ Rep, Series A, No. 22, at 13. More recently, the

World Trade Organization Appellate Body invoked the duty to interpret treaties so as to

advance their effectiveness in Canada — Term of Patent Protection, Dec. No. WT/DS170/R

(WTO AB, Oct. 2000), at para. 6.49. The United States Supreme Court has recognized

the effectiveness principle in e.g. Bacardi Corp. of America v. Domenech, (1940) 311 US 150

(US SC, Dec. 9, 1940), at 163; and Jordan v. Tashiro, (1928) 278 US 123 (US SC, Nov. 19,

1928), at 127.

See generally J. Hathaway, “The Emerging Politics of Non-Entrée,” (1992) 91 Refugees 40;

also published as “L’émergence d’une politique de non-entrée,” in F. Julien-Laferriére

ed., Frontieres du droit, Frontieres des droits 65 (1993).

These concerns are addressed at chapters 4.1, 4.4, 6.1.3, 6.3, and 6.4 below.

183 See A. North and N. Bhuta, “The Future of Protection — The Role of the Judge,” (2001)
15(3) Georgetown Immigration Law Journal 479, at 484, in which the authors affirm the
critical importance of refugee law judges being “pragmatic and responsive to new
realities.” Indeed, as noted above, state parties to the Refugee Convention and Protocol
have formally insisted upon precisely this understanding by recognizing “the continuing
relevance and resilience of [the Convention’s] regime of rights and principles, including
at its core the principle of non-refoulement”, even as they took note of the “complex
features of the evolving environment in which refugee protection has to be provided,
including . .. mixed population flows, [and] the high costs of hosting large numbers of
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duty — is thus to translate historical understanding of refugee rights in a way
that positions them to meet the protection challenges presented by altered
social and political circumstances.'**

Second and more specifically, it is important that treaties be interpreted in
a way that reconciles them to their contemporary international legal con-
text.'*” Perhaps most obviously, the Refugee Convention was only the second
binding human rights treaty promulgated by the United Nations, having
come into force more than two decades before the Human Rights
Covenants.'*° Yet because refugees are normally entitled to claim the benefit
of general human rights treaties, and specifically because the subject matter of
the Covenants overlaps frequently with that of the Refugee Convention, it is
important that some coherence be given to cognate concepts under these
treaties. The Supreme Court of Canada has made this point clearly:

[T]he Refugee Convention itself expresses a “profound concern for refu-
gees,” and its principal purpose is to “assure refugees the widest possible
exercise of ... fundamental rights and freedoms.” This negates the sugges-
tion that the provisions of the Refugee Convention should be used to deny
rights that other legal instruments make universally available to everyone.'®’

Indeed, the fact that the Covenants are regularly interpreted by a legally
authoritative process which requires engagement with real cases involving

refugees and asylum-seekers”: “Declaration of States Parties to the 1951 Convention and/
or its 1967 Protocol relating to the Status of Refugees,” UN Doc. HCR/MMSP/2001/09,
Dec. 13, 2001, incorporated in Executive Committee of the High Commissioner’s
Program, “Agenda for Protection,” UN Doc. EC/52/SC/CRP.9/Rev.1, June 26, 2002.
The Declaration was welcomed by the UN General Assembly in Res. A/RES/57/187,
Dec. 18, 2001, at para. 4. This Declaration is to be taken into account together with the
context of the Refugee Convention in interpreting the provisions of the treaty: see text
above, at pp. 54-55.

The unambiguous text of a treaty nonetheless sets a limit to the range of possible
interpretations of a treaty so as to meet contemporary challenges. For example, the fact
that refugee rights are limited to persons who are outside their own country was sensibly
determined by the House of Lords to foreclose the possibility of granting Art. 33 rights to
persons still within their own state. “[T]here is no want of good faith if a state interprets a
treaty as meaning what it says and declines to do anything significantly greater than or
different from what it agreed to do. The principle ... pacta sunt servanda cannot require
departure from what has been agreed. This is more obviously true where a state or
states very deliberately decided what they were and were not willing to undertake to do”:
R v. Immigration Officer at Prague Airport et al., ex parte European Roma Rights Centre
et al., [2004] UKHL 55 (UK HL, Dec 9, 2004), at para. 19.

This understanding is analogous to the view that “it is a rule of interpretation that a text
emanating from a Government must, in principle, be interpreted as producing and as
intended to produce effects in accord with existing law and not in violation of it”: Rights
of Passage over Indian Territory (Portugal v. India), Preliminary Objections, [1957] IC] Rep
125, at 142.

186 See chapters 2.4 and 2.5 below.

87 Suresh v. Canada, [2002] 1 SCR 3 (Can. SC, Jan. 11, 2002).
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real people (while the Refugee Convention is not) '**
to the logic of ensuring a harmonious construction of rights and duties.

The duty to interpret treaties as living instruments able to function as part
of a complex and evolving legal environment is now widely accepted. While
its origins are in European human rights law,"”’ it has been embraced more
broadly in, for example, both European economic law'’' and international
trade law.'”” In the latter context, appellate jurisprudence has affirmed that

gives additional impetus
189

188 See Epilogue below, at pp. 992-998.

'%% In a decision challenging the detention of a non-removable failed asylum-seeker, the Full
Federal Court of Australia not only drew heavily on the Civil and Political Covenant, but
expressly addressed the relevance of the views of the Human Rights Committee adopted
under its authority to receive complaints of breach of that treaty. “Although the views of
the Committee lack precedential authority in an Australian court, it is legitimate to have
regard to them as the opinions of an expert body established by the treaty to further its
objectives by performing functions that include reporting, receiving reports, [and]
conciliating and considering claims that a state party is not fulfilling its obligations”:
Minister for Immigration and Multicultural and Indigenous Affairs v. Al Masri, (2003) 197
ALR 241 (Aus. FFC, Apr. 15, 2003). More recently, a commitment to taking real account
of the work of UN human rights supervisory bodies was expressed by Justice Kirby of the
High Court of Australia, who noted that “[i]n ascertaining the meaning of the
[International Covenant on Civil and Political Rights] ... it is permissible, and appro-
priate, to pay regard to the views of the [UN Human Rights Committee] ... Such views
do not constitute legally binding rulings for the purposes of international law. However,
they are available to municipal courts, such as this, as the opinions of independent
experts in international law, to assist in the understanding of the requirements of that
law for whatever weight the municipal legal system accords to it. In Australia, that is the
weight of persuasive influence. No more; but no less”: Minister for Immigration and
Multicultural and Indigenous Affairs v. B and B, [2004] HCA 20 (Aus. HC, Apr. 29, 2004),
per Kirby J, at para. 148.

“[TThe Convention is a living instrument which, as the Commission rightly stressed,
must be interpreted in the light of present day conditions. In the case now before it, the
court cannot but be influenced by the developments and commonly accepted standards
in the penal policy of the member states of the Council of Europe in this field”: Tyrer v.
United Kingdom, (1978) 2 EHRR 1 (ECHR, Apr. 25, 1978), at para. 31. Merrills concludes
that “[t]he principle that the Convention must be interpreted as a ‘living instrument’ is
now generally accepted”: Merrills, European Court, at 79.

The evolutionary approach is described as “particularly appropriate in Community law
where ... the treaties provide mainly a broad programme or design rather than a
detailed blueprint”: L. Brown and T. Kennedy eds., Brown and Jacobs: The Court of
Justice in the European Communities (2000), at 339.

“The Appellate Body has accepted in its treaty interpretations that it may be evident from
a treaty that a term has an evolutionary meaning, with some built-in ‘elasticity’ to
accommodate new shades of meaning as they develop, while respecting the bargain
that has been struck” Lennard, “Navigating by the Stars,” at 75. As a general matter,
“[tlhe WTO Panels and the Appellate Body rely on the treaty interpretation rules
expressed in the Vienna Convention . .. as the basic rules for interpreting WTO instru-
ments. This is because those rules are generally regarded as codification of the public
international law rules of treaty interpretation”: ibid. at 17.
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Interpretation cannot remain unaffected by the subsequent development of
law ... Moreover, an international instrument has to be interpreted and
applied within the entire legal system prevailing at the time of
interpretation.'”’

Members of the International Court of Justice have similarly pointed out
the importance of seeking conceptual concordance among closely connected
treaties. In the North Sea Continental Shelf Cases, for example, Judge
Ammoun insisted that it was “imperative in the present case to interpret
[the treaty] in the light of the formula adopted in the other three [related]
conventions, in accordance with the method of integrating the four conven-
tions by co-ordination.”'”* Judge Mosler has opined that “[t]he method of
interpreting a treaty by reference to another treaty, although it is sometimes
contested, has rightly been admitted in the decisions of the Court.”'”> Most
generally, the International Court of Justice has determined that “an inter-
national instrument has to be interpreted and applied within the framework
of the entire legal system prevailing at the time of the interpretation [emphasis
added]”'” — a principle expressly affirmed in the context of international human
rights law.'”” Indeed, this approach is arguably compelled by Art. 31(3)
of the Vienna Convention, which requires that treaty interpretation take
account of “any relevant rules of international law applicable in the relations
between the parties.”'”

193 US — Import Prohibition of Certain Shrimp and Shrimp Products, WTO Dec. No. WT/
DS58/AB/R (WTO AB, Oct. 12, 1998), at para. 130.
%4 North Sea Continental Shelf Cases (Federal Republic of Germany/Denmark; Federal
Republic of Germany/Netherlands), [1969] IC] Rep 3, at 125 (Separate Opinion of
Judge Ammoun).
Constitution of the Maritime Safety Committee of the Intergovernmental Maritime
Consultative Organization (IMCO), [1960] ICJ Rep 73, at 126 (Separate Opinion of
Judge Mosler).
Legal Consequences for States of the Continued Presence of South Africa in Namibia, [1971]
ICJ Rep 6. Sinclair concludes that “there is scope for the narrow and limited proposition
that the evolution and development of the law can be taken into account in interpreting
certain terms in a treaty which are by their very nature expressed in such general terms as
to lend themselves to an evolutionary interpretation. But this must always be on condi-
tion that such an evolutionary interpretation does not conflict with the intentions and
expectations of the parties as they may have been expressed during the negotiations
preceding the conclusion of the treaty”: Sinclair, Vienna Convention, at 140.
“Treaties that affect human rights cannot be applied in such a manner as to constitute a
denial of human rights as understood at the time of their application™
Gabcikovo—Nagymaros Project (Hungary/Slovakia), [1997] IC] Rep 7, at 114-115 (Judge
Weeramantry).
Vienna Convention, at Art. 31(3). Sinclair explains that the paragraph as originally
drafted by the International Law Commission initially referred only to “rules of inter-
national law in force at the time of [the treaty’s] conclusion [emphasis added].” He observes
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The evolutionary principle was recently applied by the House of Lords to

refugee law in a way that blends it seamlessly with the duty to respect
historical intentions:

In

It is ... plain that the Convention must be seen as a living instrument in
the sense that while its meaning does not change over time, its application will.
I would agree with the observation [that] ... “[u]nless it is seen as a living
thing, adopted by civilized countries for a humanitarian end which is
constant in motive but mutable in form, the Convention will eventually
become an anachronism [emphasis added] 2199

line with this formulation, an interpretive approach that synthesizes

foundational insights from analysis of the historical intentions of a treaty’s
drafters with understandings derived from the normative legal context and
practical landscape within which treaty duties are now to be implemented is
the most objective and legally credible means of identifying how best to make
the treaty effective. It is an approach fully in line with the basic obligation of
pacta sunt servanda, since it honors the original goals which prompted
elaboration of the treaty even as it refuses to allow those commitments to

199

that the italicized words “were intended to reflect the general principle that a juridical fact
must be appreciated in the light of the law contemporary with it. During the course of
second reading in the Commission, some members suggested that the text as it then stood
failed to deal with the problem of the effect of an evolution of the law on the interpreta-
tion of legal terms in a treaty and was therefore inadequate. For this reason, the
Commission concluded that it should omit a temporal element and transfer this element
of interpretation to paragraph 3 as being an element extrinsic both to the text and to the
‘context’ as defined in paragraph 2”: Sinclair, Vienna Convention, at 138-139. Aust, in
contrast, takes the view that cognate treaties are appropriately referenced as supplemen-
tary means of interpretation pursuant to Art. 32 of the Vienna Convention, writing that
“[o]ne may also look at other treaties on the same subject matter adopted either before or
after the one in question which use the same or similar terms [emphasis added]”: Aust,
Treaty Law, at 200.

Sepet and Bulbul v. Secretary of State for the Home Department, [2003] UKHL 15 (UK HL,
Mar. 20, 2003), per Lord Bingham. In reaching this conclusion, Lord Bingham adopted
the reasoning of Sedley J in R v. Iinmigration Appeal Tribunal, ex parte Shah, [1997] Imm
AR 145 (Eng. QBD, Nov. 11, 1996), at 152. He further approved of the observation of
Laws L] in R v. Secretary of State for the Home Department, ex parte Adan and Aitseguer,
[1999] 3 WLR 1274 (UK CA, July 23, 1999), that “[i]t is clear that the signatory states
intended that the Convention should afford continuing protection for refugees in the
changing circumstances of the present and future world. In our view the Convention has
to be regarded as a living instrument: just as, by the Strasbourg jurisprudence, the
European Convention on Human Rights is so regarded.” More specifically, Lord
Bingham observed that “the reach of an international human rights convention is not
forever determined by the intentions of those who originally framed it. Thus ... the
House was appropriately asked to consider a mass of material illustrating the movement
of international opinion among those concerned with human rights and refugees in the
period, now a very significant period, since the major relevant conventions were
adopted”: [2003] UKHL 15, at para. 11.
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atrophy through passage of time.””” It is moreover an approach to treaty
interpretation that results in the marriage of the duty to advance a treaty’s
effectiveness with the more basic obligation to interpret text purposively, and
in context.

1.3.4 But what about state practice?

One challenge to this understanding of the rules of treaty interpretation is
rooted in Art. 31(3)(b) of the Vienna Convention, which provides that
treaties are to be interpreted in the light of “any subsequent practice in the
application of the treaty which establishes the agreement of the parties
regarding its interpretation.”””" Since governments often seek to minimize
the practical effect of their refugee law and other human rights commitments,
it might be argued that this state practice should trump, or at least attenuate,
the results of interpreting text purposively, in context, and with a view to
ensuring the treaty’s effectiveness. However, while state practice is often of
clear value in the interpretation of bilateral treaties involving purely interstate
interests, there are good reasons to read this provision narrowly as a guide to
the construction of multilateral treaties in general, and of multilateral human
rights treaties in particular.

The most basic concern arises from international law’s commitment to the
view that no grouping of states can impose obligations on a third state
without the latter’s express or implied consent thereto.””” As such, reliance
on less-than-unanimous practice by the parties to a treaty in order to inter-
pret the obligations of all parties to that treaty raises a problem of consent to
be bound by that practice-derived interpretation. As Judge Spender observed,

In the case of multilateral treaties, the admissibility and value as evidence of
subsequent conduct of one or more parties thereto encounter particular
difficulties. If all the parties to a multilateral treaty where the parties are
fixed and constant pursue a course of conduct in their attitude to the text of
the treaty, and that course of conduct leads to an inference, and one

200 “Given the freedoms guaranteed under the Universal Declaration of Human Rights and

other international conventions, it could not have been consistent with the purpose of the
Refugee Convention to require that persons claiming to be refugees be deprived of their
fundamental human rights and freedoms in the country from [which] they are seeking
protection”: Minister for Immigration and Multicultural Affairs v. Mohammed, (2000) 98
FCR 405 (Aus. FFC, May 5, 2000), per French J.

Vienna Convention, at Art. 31(3)(b).

See Vienna Convention, at Arts. 34 (“A treaty does not create either obligations or rights
for a third State without its consent”) and 35 (“An obligation arises for a third State from
a provision of a treaty if the parties to the treaty intend the provision to be the means of
establishing the obligation and the third State expressly accepts that obligation in
writing”).
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inference only, as to their common intention and understanding at the
time they entered into the treaty as to the meaning of the text, the probative
value of their conduct ... is manifest. If, however, only one or some but
not all of them by subsequent conduct interpret the text in a certain
manner, that conduct stands upon the same footing as the unilateral
conduct of one party to a bilateral treaty. The conduct of such one or
more could not of itself have any probative value or provide a criterion for
judicial interpretation [emphasis added].””

While it is true that the International Law Commission did not accept a
proposal to require the express consent of all parties to a treaty as a condition
for the application of Art. 31(3)(b) of the Vienna Convention,””* the International
Court of Justice has thus far seemed disinclined to promote ease of reliance on
Art. 31(3)(b) at the expense of overriding the views of state parties to a treaty
which have not at least acquiesced in the allegedly interpretive practice.”’”
Even if the problem of reliance on non-unanimous practice to interpret the
duties of all state parties to a treaty could be overcome, Art. 31(3)(b) gives less
weight to state practice as an interpretive tool than is commonly assumed.

203 Certain Expenses of the United Nations, [1962] ICJ Rep 151, at 191 (Separate Opinion of
Judge Spender).

[1966] 2 Yearbook of the International Law Commission 222. The rejection of this
requirement may be read, however, as a rejection of the requirement for the express
(rather than simply passive) assent of all parties to the interpretive practice in question.
Thus, Sinclair employs rather fungible language, concluding that “paragraph 3(b) of
Article 31 of the Convention does not cover subsequent practice in general, but only a
specific form of subsequent practice — that is to say, concordant subsequent practice
common to all the parties [emphasis added]”: Sinclair, Vienna Convention, at 138. Aust
similarly concludes that “[i]t is not necessary to show that each party has engaged in a
practice, only that all have accepted it, albeit tacitly”: Aust, Treaty Law, at 195.

In the Asylum Case, for example, Judge Read indicated that the practice of all parties to a
treaty should be taken into account (though in the case at hand lack of time, space and
information compelled him to review only the practice of the disputing states): Asylum
Case (Colombia/Peru), [1950] ICJ Rep 266. Judge van Wyk observed that “[t]he weight to
be attached to such conduct must necessarily depend on the circumstance of each case.
Where for a relatively lengthy period after the execution of any agreement, all the parties
by conduct accept the position that the agreement does not embody a particular obliga-
tion, then such conduct must bear considerable weight in a determination whether that
obligation exists or not [emphasis added]”: South West Africa Case (Ethiopia v. South
Africa; Liberia v. South Africa), Second Phase, [1966] IC] Rep 6, at 135136 (Separate
Opinion of Judge van Wyk). And in the Namibia Case, Judge Spender reiterated his view
that a treaty “cannot be altered by the will of the majority of the member states, no matter
how often that will is expressed or asserted against a protesting minority and no matter by
how large the majority — or how small the minority”: Legal Consequences for States of the
Continued Presence of South Africa in Namibia (South West Africa) Notwithstanding
Security Council Resolution 276 (1970), [1971] IC] Rep 16, at 31. This view was affirmed
in the case by Judge Bustamante (ibid. at 291), and by Judge Winiarski in his dissenting
opinion (ibid. at 234).
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The provision does not validate all state practice as part of the general rule of
interpretation; rather, it expressly sanctions reliance only on a subset of state
practice, namely “subsequent practice in the application of the treaty, which
establishes the agreement of the parties regarding its interpretation.””’° The
purposive nature of legally relevant practice requires, in effect, that the
practice in question have been motivated by a sense of legal obligation (opinio
juris).””” As Judge Fitzmaurice summarized the rule, evidence of state prac-
tice is a useful tool for the construction of a treaty where “it is possible and
reasonable to infer from the behavior of the parties that they have regarded
the interpretation they have given the instrument in question as the legally
correct one, and have tacitly recognized that, in consequence, certain behav-
ior was legally incumbent upon them.”?’® Thus, in Judge Winiarski’s view,
“[i]t is sometimes difficult to attribute any precise legal significance to the
conduct of the contracting parties, because it is not always possible to know
with certainty whether they have acted in a certain manner because they
consider that the law so requires or allows, or for reasons of expediency.”*"”
In the context of refugee and other international human rights treaties,
expedient or other self-interested conduct by governments is distressingly
common,”'’ thus taking much state practice under such accords outside the
scope of Art. 31’s general rule of interpretation.”"’

It is nonetheless true that state practice which does not meet the require-
ments of Art. 31(3)(b) may still be considered as a (non-enumerated)

206 yienna Convention, at Art. 31(3)(b). Indeed, the approach of the Permanent Court of
International Justice was to validate only state practice which shed light on the intent of
the parties at the time they concluded the treaty: Treaty of Lausanne Case, [1925] PCI] Rep,
Series B, No. 13, at 24.

“[T]nterpretive conduct must have been motivated by a sense of legal obligation. For
example, in the Asylum Case, the [International Court of Justice] thought that the
granting of asylum in the cases referred to it may have been the product of political
expediency rather than an indication of the existence of a legal obligation. This require-
ment is the same as that found for the development of a customary norm through the
practice of states . .. [T]he strength of evidence of practice will often lie in its inadvertent
nature: the agent acts on a non-politically motivated interpretation of the provision in
question, rather than consciously attempting to establish a practice”: G. McGinley,
“Practice as a Guide to Treaty Interpretation,” [Winter 1985] Fletcher Forum 211
(McGinley, “Practice as a Guide”), at 218.

Certain Expenses of the United Nations, [1962] IC] Rep 151, at 201 (Separate Opinion of
Judge Fitzmaurice).

Ibid. at 232 (Dissenting Opinion — on another proposition — of Judge Winiarski).

See the detailed empirical analysis of failures to respect refugee rights in chapters 4-7
below.

See e.g. the approach of the European Court of Human Rights, which has taken the view
that state practice is not within the bounds of Art. 31(3)(b) unless motivated by opinio
juris: Cruz Varas v. Sweden, (1991) 14 EHRR 1 (ECHR, Mar. 20, 1991), at para. 100;
Soering v. United Kingdom, (1989) 11 EHRR 439 (ECHR, July 7, 1989), at para. 103.
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supplementary means of interpretation under Art. 32 of the Vienna
Convention.”'” It may be admitted into evidence “because practice represents
the common-sense practical interpretation of the treaty under the varied
contingencies of its ongoing operation.””'” Like evidence of historical intent
(also admitted under Art. 32), data on state practice may be an important
means by which to come to grips with the challenges of a treaty’s current
operational setting, thereby advancing the process of interpreting a treaty so
as to promote its effectiveness.”' Yet even while promoting this understand-
ing of the relevance of state practice, McGinley does not recommend that
evidence of state practice be treated as inherently of value:

The practice may be so vast as to make it virtually unavailable to the court
of the parties. Or, much may be unrecorded or otherwise unavailable. It
may be generated at will by the parties and be highly self-serving. Moreover,
because practice is amenable to subjective interpretation, it may be readily
bent to particular points of view. Finally, judicial selectivity is often a
problem: acts ignored by one judge may be given special significance by
another.”"”

Beyond these general concerns, particular caution is warranted before
relying on general evidence of practice by state parties to interpret refugee
and other international human rights treaties. These treaties are unique
applications of international law, in that they are expressly designed to
constrain state conduct for the benefit of actual human beings. This purpose
could be fundamentally frustrated if the construction of the duties assumed
by states were to be determined by the very state practices sought to be
constrained. Indeed, if refugee and other human rights treaties are inter-
preted in ways that defer to contemporary state practice, there is a very real
risk that state auto-determination of the scope of obligations will trump the
existence of obligations at all. As the American representative to the Ad Hoc
Committee which drafted the Refugee Convention observed, “the mere fact
that the provisions of a convention required a change in the existing laws of
any country was not a valid argument against them. If all national laws were
to remain unchanged, why should there be a convention?”'® Thus, at least
when interpreting bodies of law specifically designed by states to limit state

212 Sinclair, Vienna Convention, at 138; McGinley, “Practice as a Guide,” at 221.

McGinley, “Practice as a Guide,” at 227.

As noted above, the fact that a treaty’s preparatory work and the circumstances of its
conclusion are the only listed supplementary means of interpretation may suggest that
they are worthy of special consideration in the interpretive process: see chapter 1.3.3
above, at p. 61.

McGinley, “Practice as a Guide,” at 219.

216 Statement of Mr. Henkin of the United States, UN Doc. E/AC.32/SR.37, Aug. 16, 1950, at
15. See also Statement of Mr. Weis of the IRO, ibid. at 16.
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autonomy for the benefit of third parties, Art. 31(3)(b) should be read quite
narrowly.”"”

This constrained view of the relevance of state practice to interpreting refugee
and other human rights treaties is very much in line with the classic approach
taken to the construction of “lawmaking treaties,” that is, treaties under which

the Contracting States do not have any interests of their own; they merely
have, one and all, a common interest, namely, the accomplishment of those
high purposes which are the raison d’étre of the convention. Consequently,
in a convention of this type, one cannot speak of individual advantages to
States, or of the maintenance of a perfect balance between rights and
duties.”"®

In the case of lawmaking treaties — of which refugee and other human rights
accords are surely a paradigmatic example’'” — it is recognized that “the
character of the treaty may affect the question whether the application of a
particular [interpretive] principle, maxim or method is suitable in a parti-
cular case.”””” Specifically, where a treaty is “less a manifestation of free will
than a calling to mind of principle obligatory for every civilized State, less a
contract than universally valid regulation of objective law . .. in the matter of
interpretation, validity of the convention is placed outside the sphere of the
will of the Contracting Parties.”””'

This notion that the interpretation of lawmaking treaties should not be
directed solely or even principally to advancing the interests of the contract-
ing parties has some fairly clear implications.””” For example, an interpretive

217 In line with this view, it is arguably appropriate that “[g]enerally speaking, human rights
treaty interpretation is characterized by the ‘teleological’ approach”: B. Simma, “How
Distinctive Are Treaties Representing Collective Interest? The Case of Human Rights
Treaties,” in V. Gowlland-Debbas ed., Multilateral Treaty Making — The Current Status of
and Reforms Needed in the International Legislative Process 83 (2000), at 84.
Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide,
[1951] ICJ Rep 15, at 26. Judge de Visscher defined lawmaking treaties as treaties the
object of which is the laying down of common rules of conduct (normes de conduite
communes): C. de Visscher, Problemes d’interpretation judiciare en droit international
public (1963) (de Visscher, Problemes d’interpretation), at 128.

The remarks of the International Court of Justice — see text above, at note 218 — were
made in the context of construction of the Genocide Convention.

Remarks of Sir Humphrey Waldock, Chief Rapporteur of the International Law
Commission for the Draft Articles on the Law of Treaties, [1964] 2 Yearbook of the
International Law Commission 55.

De Visscher, Problemes d’interpretation, at 38 (translation).

“[N]ot all treaties contain ‘law.” Some ... instead of law’ carry ‘obligations.” The differ-
ence was said to be of importance precisely in the matter of interpretation, for treaties
carrying ‘obligations’ may be expected to be interpreted with a very heavy emphasis on
the will of the parties, in contrast with treaties containing ‘law,’ the construction of which
to a degree may be influenced by the collective state-interest”: Bos, “Theory and Practice,”
at 156.
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principle such as in dubio mitius’” is of limited value, since it is based on the
assumption that governments negotiating treaties seek to secure particular
benefits from other states at a minimal cost to their own sovereignty and self-
interest. This background assumption is of doubtful currency in the case of a
treaty designed precisely to limit state sovereignty in the interests of advan-
cing more general goals for the international community as a whole. The
pertinence of state practice as an aid in the interpretation of lawmaking
treaties intended to promote refugee and other human rights is similarly
suspect. Because these treaties are conceived to advance common “high
purposes” by binding and constraining the autonomy of governments, their
very nature compels a more particularized approach to interpretation. In the
words of the European Court of Human Rights, it is necessary in such cases
“to seek the interpretation that is most appropriate in order to realise the aim
and achieve the objective of the treaty, not that which would restrict to the
greatest possible degree the obligations undertaken by the parties.”*”*

In sum, Art. 31(3)(b) is not a significant impediment to the logic of
interpreting refugee and other human rights treaties on the basis of an
approach committed to interpreting text in context, purposively, and with
a view to ensuring the treaty’s effectiveness. Less-than-unanimous state
practice is at best an awkward source of guidance on the meaning of multi-
lateral treaties. Moreover, the Vienna Convention does not require deference
to all state practice, but only to such practice as derives from a sense of legal
obligation, rather than — as is most common in the human rights context —
from state self-interest or expediency. Even where evidence of state practice is
tendered not as relevant to establishing a treaty’s context but more generally

223 The principle of in dubio mitius posits that if the wording of a treaty provision is not clear,
preference should be given to the interpretation that gives rise to a minimum of obliga-
tions for the parties. For example, the WTO Appellate Body has held that “[t]he principle
of in dubio mitius applies in interpreting treaties, in deference to the sovereignty of states.
If the meaning of the term is ambiguous, that meaning is to be preferred which is less
onerous to the party assuming an obligation, or which interferes less with the territorial
and personal supremacy of a party, or involves less general restrictions upon the parties”
European Communities — Measures Affecting Meat and Meat Products (EC Hormones),
WTO Dec. No. WT/DS26/AB/R (WTO AB, Jan. 16, 1998), at para. 154. While this
reasoning makes clear why the principle ought not to govern the interpretation of
lawmaking treaties, there are also more general reasons to be skeptical about its propriety.
It has been questioned in McNair, Treaties, at 765, and in Jennings and Watts,
Oppenheim’s, at 1278: “[I]n applying this principle, regard must be had to the fact that
the assumption of obligations constitutes the primary purpose of the treaty and that, in
general, the parties must be presumed to have intended the treaty to be effective.”

224 Wembhoff v. Germany, (1968) 1 EHRR 55 (ECHR, June 27, 1968), at para. 23. See also
Klass v. Germany, (1979) 2 EHRR 214 (ECHR, Sept. 6, 1978), at para. 42, where the Court
determined that restrictions on human rights are to be narrowly construed in light of the
fundamental human rights objectives of the European Convention on Human Rights.
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as a supplementary means of interpretation, it is surely doubtful that practice
which contests or limits the scope of refugee and other human rights is a
helpful means of interpreting lawmaking treaties conceived in order to
advance precisely those rights.

The interpretive approach adopted here can briefly be summarized.
One should begin with the text of the Refugee Convention, and seek to
understand it not on the basis of literal constructions but rather in a
way that takes real account of its context, and which advances its object and
purpose.””” In addition to formal components of context, such as the Final
Act of the conference that adopted the Convention and the Preambles to the
Convention and its Protocol, the context includes subsequent interpretive
agreement among the parties, in particular the relevant Conclusions issued by
the state members of UNHCR’s Executive Committee. The analysis here
draws regularly as well on the primary indicia of the object and purpose of
the refugee treaty, both historical and contemporary. The main record of the
original goals of the drafters is accessible through the extensive and officially
compiled travaux of the Convention’s drafting.””® The analysis here tests the
historical understanding against evidence of contemporary factual challenges
to the treaty’s effectiveness, and synthesizes the interpretation so derived with
analysis of the vast array of primary and secondary materials which elaborates
the interpretation of cognate rights under general international human rights
law. This interactive process is intended to yield a genuinely comprehensive
understanding of the rights of refugees as presently conceived under inter-
national law.

225 «[O]nly a broad approach to the text, and to the legal rights which the Convention

affords, will fulfill its objectives”: Chen Shi Hai v. Minister for Immigration and
Multicultural Affairs, (2000) 170 ALR 553 (Aus. HC, Apr. 13, 2000), per Kirby J.

The travaux préparatoires of the Refugee Convention are helpfully collected in a three-
volume looseleaf set: A. Takkenberg and C. Tahbaz eds., The Collected Travaux
Préparatoires of the 1951 Geneva Convention relating to the Status of Refugees (1989).
The main contributions to the Convention’s development were made by the Ad Hoc
Committee on Statelessness and Related Problems, which met at Lake Success, New York,
during January—February 1950; by a reconvened Ad Hoc Committee on Refugees and
Stateless Persons, which met again at Lake Success, New York, during August 1950; and
by a Conference of Plenipotentiaries, which met in Geneva during July 1951. The analysis
here draws heavily on discussions in these three fora.
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The evolution of the refugee rights regime

The origins of refugee rights are closely intertwined with the emergence of the
general system of international human rights law. Like international human
rights, the refugee rights regime is a product of the twentieth century. Its
contemporary codification by the United Nations took place just after the
adoption of the Universal Declaration of Human Rights, and was strongly
influenced by the Declaration’s normative structure.

In a more fundamental sense, though, the refugee rights regime draws
heavily on the earlier precedents of the law of responsibility for injuries to
aliens and international efforts to protect national minorities. This chapter
highlights the conceptual contributions made by each of these bodies of
international law to the emergence of specific treaties to govern the human
rights of refugees. It then introduces the essential structure of the 1951
Refugee Convention,' still the primary source of refugee-specific rights in
international law. Finally, this chapter takes up the question of the relation-
ship between the refugee rights regime and subsequently enacted treaties,
particularly those that establish binding norms of international human rights
law. The view is advanced that refugee rights should be understood as a
mechanism by which to answer situation-specific vulnerabilities that would
otherwise deny refugees meaningful benefit of the more general system of
human rights protection. Refugee rights do not exist as an alternative to, or in
competition with, general human rights. Nor, however, has the evolution of a
broad-ranging system of general human rights treaties rendered the notion of
refugee-specific rights redundant.

2.1 International aliens law

The process of governance is normally premised on a closed system of
obligation. Rules are established to support the polity’s functional inter-
dependence, without expectation that outsiders will conduct themselves by
those standards. There is therefore a potential conflict when foreigners seek

! Convention relating to the Status of Refugees, 189 UNTS 2545, done July 28, 1951, entered
into force Apr. 22, 1954 (Refugee Convention).
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entry into a territory governed by rules of conduct different from those that
prevail in their home country. While it is generally conceded that the terri-
torial sovereign may formally insist on compliance with prevailing standards
as a condition of entry, there are often practical considerations which argue
against such inflexibility.” Governments have long understood that it is
sensible to attenuate otherwise valid laws to encourage the entry of desirable
outsiders.

For example, the ancient Greeks accepted that their rules denying legal
capacity to foreigners posed a barrier to the attraction of foreign craftsmen
able to enrich the quality of their communal life. Their answer was the
establishment of a separate legal regime to govern the conduct of skilled
foreigners, the standards of which were sufficiently attractive to facilitate the
desired level of settlement.’ Similar practices evolved as part of the medieval
law merchant. By the thirteenth century, it had become common for associa-
tions of traveling merchants to negotiate various forms of immunity and
privilege with European rulers anxious to promote economic growth through
foreign trade. These merchants were ultimately allowed to govern themselves,
autonomously administering their own laws within the territory of foreign
sovereigns.

The emergence of nation-states in the sixteenth century provided the
context within which to formalize this ad hoc pattern of special rights granted
to traders by various European rulers. Governments undertook the bilateral
negotiation of treaties in which safe passage and basic civil rights were
mutually guaranteed to merchants and others wishing to do business or to
travel in the partner state. By the late nineteenth century, a network of
“friendship, commerce, and navigation” treaties consistently guaranteed
certain critical aspects of human dignity to aliens admitted to most trading
states.” Because these agreements were pervasively implemented in the
domestic laws of state parties, certain human rights universally guaranteed
to aliens were identified as general principles of law.” These included recog-
nition of the alien’s juridical personality, respect for life and physical integ-
rity, and personal and spiritual liberty within socially bearable limits. Aliens
were afforded no political rights, though resident aliens were subject to
reasonable public duties. In the economic sphere, there was a duty of

* See generally R. Lillich, The Human Rights of Aliens in Contemporary International Law
(1984) (Lillich, Rights of Aliens), at 5-40.

3 C. Phillipson, The International Law and Custom of Ancient Greece and Rome (1911), at
122-209.

4 H. Walker, “Modern Treaties of Friendship, Commerce and Navigation,” (1958) 42
Minnesota Law Review 805 (Walker, “Treaties of Friendship”), at 823.

® C. Amerasinghe, State Responsibility for Injuries to Aliens (1967) (Amerasinghe, State
Responsibility), at 23; A. Roth, The Minimum Standard of International Law Applied to
Aliens (1949) (Roth, Minimum Standard), at 113. See generally chapter 1.1.2 above.



2.1 INTERNATIONAL ALIENS LAW 77

non-discrimination among categories of aliens where they were allowed to
engage in commercial activity. There was also an obligation to provide
adequate compensation for denial of property rights where aliens were
allowed to acquire private property. Finally, aliens were to be granted access
to a fair and non-discriminatory judicial system to enforce these basic rights.”

The protection of aliens was not restricted to the few rights which attained
the status of general principles of law. States heavily engaged in foreign
commerce and investment were understandably anxious to garner additional
protections for their nationals working abroad. They pursued this objective
by continuing to negotiate bilateral treaties to supplement entitlements
under the general alien rights regime. These particularized agreements
allowed consenting governments mutually to accord a variety of rights to
each other’s citizens, to a degree befitting the importance attached to the
bilateral relationship. An important innovation to emerge from this process
of bilateral negotiation was the definition of aliens’ rights by a combination of
absolute and contingent standards of protection.”

The definition of rights in absolute terms, traditionally used at the national
level, did not translate well to the framing of bilateral accords on alien
protection. First, the meaning attributed to a particular entitlement (for
example, freedom of internal movement) had always to be interpreted
through the often divergent cultural and juridical lenses of each state party.
The national state might, for example, assume that this right allowed the
legally admitted alien to choose his or her place of residence in the receiving
state, while the latter state intended it to mean only freedom to travel without
restrictions. The definition of broad rights in absolute terms might therefore
result not in strengthened protection, but instead in a lack of clarity.

Second, unambiguous, absolute standards could work to the long-term
disadvantage of aliens residing in states in which rights were in evolution.
Host states were not disposed continuously to renegotiate bilateral protection
agreements, and were especially unlikely to entertain requests for amendment
from foreign governments of modest influence. The citizens of less important
states might therefore find themselves denied the benefits of protections
extended to the nationals of more-favored countries. Even for the citizens
of more influential countries, the definition of aliens’ rights in absolute terms
could be counter-productive: a static definition of rights would mean that
new protections afforded citizens of the host country would not accrue
automatically to even most-favored aliens.

To respond to these concerns, bilateral negotiations tended to couple
absolute protection of a limited core of clearly understood rights with a

® This carefully constructed list of rights universally held by aliens was based on an empirical
survey spanning 150 years: Roth, Minimum Standard, at 134-185.
7 See generally Walker, “Treaties of Friendship,” at $10-812.
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broader range of entitlements loosely defined in contingent terms. The
standard of protection for contingent rights was not discernible simply by
reference to the literal scope of the treaty. It was set instead as a function of
the relevant treatment accorded another group likely to secure maximum
protection under the receiving state’s laws, usually either the nationals of
“most-favored” states, or the citizens of the state of residence itself. The
precise content of the duty was therefore not fixed, but evolved in tandem
with an exterior state of law and fact presumed to be a reliable benchmark of
the best treatment that could be secured from the receiving state.

Walker aptly characterizes this system of contingent rights as providing
for “built-in equalization and adjustment mechanisms.”” The definition of
aliens’ rights by a combination of general principles of law and bilateral
agreements of varying scope and rigor resulted in different classes of foreign-
ers enjoying protection of sometimes different rights, and to differing
degrees. All aliens, however, were in theory entitled to at least the benefit of
the limited set of rights established by the general principles of aliens law. At
first glance, international aliens law might therefore appear to be an import-
ant source of rights for refugees. After all, refugees are by definition persons
who are outside the bounds of their own state.”

The general principles that emerged from the network of interstate
arrangements on the protection of aliens do not, however, endow aliens
themselves with rights and remedies. International aliens law was conceived
very much within the traditional contours of international law: the rights
created are the rights of national states, enforced at their discretion under the
rules of diplomatic protection and international arbitration. While injured
aliens may benefit indirectly from the assertion of claims by their national
state, they can neither require action to be taken to vindicate their loss, nor
even compel their state to share with them whatever damages are recovered in
the event of a successful claim.'’ The theory underlying international aliens
law is not the need to restore the alien to a pre-injury position. As summar-
ized by Brierly, the system reflects “the plain truth that the injurious results of
a denial of justice are not, or at any rate are not necessarily, confined to the

® Ibid. at 812.

® “[T]he term ‘refugee’ shall apply to any person who ... is outside the country of his
nationality and is unable or, owing to such fear, is unwilling to avail himself of the
protection of that country”: Refugee Convention, at Art. 1(A)(2). See generally
A. Grahl-Madsen, The Status of Refugees in International Law (vol. I, 1966) (Grahl-Madsen,
Status of Refugees I), at 150—-154; G. Goodwin-Gill, The Refugee in International Law (1996)
(Goodwin-Gill, Refugee in International Law), at 40; and J. Hathaway, The Law of Refugee
Status (1991) (Hathaway, Refugee Status), at 29-63.

“The fate of the individual is worse than secondary in this scheme: it is doctrinally non-
existent, because the individual, in the eyes of traditional international law, like the alien of
the Greek city-State regime, is a non-person”: Lillich, Rights of Aliens, at 12.
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individual sufferer or his family, but include such consequences as the mis-
trust and lack of safety felt by other foreigners similarly situated.”"’

In any event, refugees are unlikely to derive even indirect protection from
the general principles of aliens law because they lack the relationship with a
state of nationality legally empowered to advance a claim to protection.'”
Aliens law is essentially an attempt to reconcile the conflicting claims of
governments that arise when persons formally under the protection of one
state are physically present in the sovereign territory of another. Whatever
benefit accrues to the injured alien is incidental to resolution of this potential
for interstate conflict. The essential condition for application of aliens law to
refugees and stateless persons is therefore absent, since they are without a
national state likely to view injuries done to them as a matter of official
concern.

The emergence of general principles of aliens law nonetheless signaled a
critical conceptual breakthrough in international law, which laid the ground-
work for the subsequent development of the refugee rights regime. First,
aliens law recognizes the special vulnerabilities which attend persons outside
the bounds of their national state. Aliens have no right to participate in, or to
influence, a foreign state’s lawmaking process, yet are subjected to its rigors.
As such, the domestic laws of the foreign state might, in the absence of
international law, make no or inadequate provision for the alien to access
meaningful protection against harm:

[T]he individual, when he leaves his home State, abandons certain rights
and privileges, which he possessed according to the municipal law of his
State and which, to a certain limited extent, especially in a modern demo-
cracy, gave him control over the organization of the State ... In a foreign
State, he is at the mercy of the State and its institutions, at the mercy of the
inhabitants of the territory, who in the last resort accord him those rights
and privileges which they deem desirable. This is a situation which hardly
corresponds to modern standards of justice."

I Cited in Amerasinghe, State Responsibility, at 59. As Amerasinghe demonstrates, however,
many of the rules governing the procedures for assertion of a claim and calculation of
damages are intimately related to the position of the injured alien: ibid. at 61-65.

While no longer sustainable in view of obligations assumed by adherence to the United
Nations Charter and particular treaties, the classical predicament of persons without a
nationality is captured by L. Oppenheim, International Law: A Treatise (1912), at 369: “It
is through the medium of their nationality only that individuals can enjoy benefits from
the existence of the Law of Nations . .. Such individuals as do not possess any nationality
enjoy no protection whatever, and if they are aggrieved by a State they have no way to
redress, there being no State that would be competent to take their case in hand. As far as
the Law of Nations is concerned, apart from morality, there is no restriction whatever to
cause a State to abstain from maltreating to any extent such stateless individuals.”

13 Roth, Minimum Standard, at 113.
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Aliens law effects a minimalist accommodation of the most basic concerns of
foreigners in the interest of continued international intercourse. It is a formal
acknowledgment that commercial linkages and other aspects of national self-
interest require legal systems to adapt to the reasonable expectations of non-
nationals.

Second, the development of aliens law brought the vindication of particu-
larized harms within the realm of international legal relations. A state which
fails to live up to the minimum standards of protection owed to aliens can be
forced to answer for its failures through the formal mechanisms of diplomatic
protection and international arbitration. International law was transformed
from a system focused solely on resolving the conflicting corporate interests
of states, to a regime in which the particularized harms experienced by at least
some individual human beings are subsumed within the definition of the
national interest.

Third, given that international legal accountability would mean nothing
without effective action, aliens law embraced surrogacy as the conceptual
bridge between particularized harms and international enforceability.
Because individuals are not recognized actors in international legal relations,
all wrongs against a citizen are notionally transformed into harms done to the
national state, which is deemed to enjoy a surrogate right to pursue account-
ability in its sole discretion.'* This is not a trustee relationship, as national
states are required neither to take the needs of the injured individual into
account, nor to make restitution of any proceeds derived from enforcement.
As unfair as it undoubtedly is that the persons who actually experience a loss
abroad have so little control over process or recovery of damages, the surro-
gacy relationship implemented by international aliens law nonetheless serves
the objective of forcing foreign states to take respect for the human dignity of
aliens more seriously. As observed by Amerasinghe,

International society as a whole is, perhaps, content to keep the law in a
fairly undeveloped state. Thus, it has become more an instrument for
keeping in check the powers of States vis a vis aliens, emanating from
extreme theories of State sovereignty, than a reflection of the proper
aspirations of an international society seeking to reconcile the conflicting
interests of State and alien with a view to ensuring ideal justice for the
individual."

Fourth, and most specifically, the parallel system of bilateral agreements on
the protection of aliens showed how rights could be defined across cultures, and

¥ “Nationality is a juridical and political link that unites an individual with a State and it is
that link which enables a State to afford protection against all other States”: L. Sohn and
T. Buergenthal, The Movement of Persons Across Borders (1992) (Sohn and Buergenthal,
Movement of Persons), at 39.

> Amerasinghe, State Responsibility, at 285.
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in a way that maintained its currency in changing circumstances. Only a few
clearly understood and established rights were normally phrased as absolute
undertakings. For the most part, the standard of protection was set in contingent
terms, effectively assimilating the aliens of the state parties either to “most-
favored” foreigners or even to citizens of the territorial state. The objective of
protection came therefore to be understood in terms of non-discrimination,
extending to whatever core interests were viewed by the negotiating states as
necessary to sustain the desired level of interstate relations.

2.2 International protection of minorities

A second body of law which influenced the structure of the international
refugee rights regime was the League of Nations system for the protection of
national minorities. Like aliens law, the Minorities Treaties which emerged
after the First World War were intended to advance the interests of states.
Their specific goal was to require vanquished states to respect the human
dignity of resident ethnic and religious minorities, in the hope of limiting the
potential for future international conflict:

We are trying to make a peaceful settlement, that is to say, to eliminate
those elements of disturbance, so far as possible, which may interfere with
the peace of the world ... The chief burden of the war fell upon the greater
Powers, and if it had not been for their action, their military action, we
would not be here to settle these questions. And, therefore, we must not
close our eyes to the fact that, in the last analysis, the military and naval
strength of the Great Powers will be the final guarantee of the peace of the
world ... Nothing, I venture to say, is more likely to disturb the peace of
the world than the treatment which might in certain circumstances be
meted out to minorities. And, therefore, if the Great Powers are to guaran-
tee the peace of the world in any sense, is it unjust that they should be
satisfied that the proper and necessary guarantee has been given?'®

The Minorities Treaties marked a major advance over the conceptual
framework of international aliens law. Whereas the concern under aliens
law had been simply to set standards for the treatment abroad of a state’s
own nationals, the Minorities Treaties provided for external scrutiny of the
relationship between foreign citizens and their own government. Minorities
were guaranteed an extensive array of basic civil and political entitlements,
access to public employment, the right to distinct social, cultural, and educa-
tional institutions, language rights, and an equitable share of public funding.
The duty to respect these rights was imposed on the governments of defeated
states as a condition precedent to the restoration of sovereign authority over their

16 Speech by United States President Wilson to the Peace Conference, May 31, 1919, cited in
L. Sohn and T. Buergenthal, International Protection of Human Rights (1973), at 216-217.
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territories. While no formal international standing was granted to minority
citizens themselves, enforcement of interstate obligations relied heavily on
information garnered from petitions and other information provided by con-
cerned individuals and associations. The welfare of particular human beings
was thereby formally recognized as a legitimate matter of international
attention.

Beyond their conceptual importance as limitations on state sovereignty
over citizens, the Minorities Treaties also broke new ground in procedural
terms. After the 1878 Treaty of Berlin, complaints had been made that
victorious states took advantage of their right to supervise the protection of
minorities to intervene oppressively in the vanquished states’ internal affairs.
Rather than overseeing the conduct of the defeated states directly, the Great
Powers which emerged from the First World War therefore opted to establish
the first international system of collectivized responsibility for the enforce-
ment of human rights. The Great Powers requested the Council of the just-
established League of Nations to serve as guarantor of the human rights
obligations set by the Minorities Treaties. Once ratified, the treaties were
submitted to the Council, which then resolved formally to take action in
response to any risk of violation of the stipulated duties."” The League of
Nations went on to establish an elaborate petition system to ensure that
Council members had the benefit of the views of both minorities and respondent
governments before taking action in a particular case.

This system was in no sense a universal mechanism to protect human
rights. It was applicable only to states forced to accept minority rights
provisions as part of the terms of peace, and to a smaller number of states
that made general declarations to respect minority rights as a condition of
admission to the League of Nations. Nor did the Minorities Treaties system
challenge the hegemony of states as the only parties able to make and enforce
international law. Petitions from minorities were a source of critical inform-
ation to the League’s Council, but did not enfranchise individuals or collec-
tivities as participants in the enforcement process.

The minorities system nonetheless contributed in important ways to the
evolution of both international human rights law and the refugee rights regime.
The Minorities Treaties firmly established the propriety of international legal
attention to the human rights of at-risk persons inside sovereign states. Whereas
aliens law considered harms against individuals merely as evidence in the
adjudication of competing claims by states, the system of minorities protection
reversed the equation. The focus of concern became the well-being of the

7 The Permanent Court of International Justice could be asked to render advisory opinions
on contentious legal issues. See e.g. Greco-Bulgarian Communities, [1930] PCIJ Rep, Ser.
B, No. 17; Access to German Minority Schools in Upper Silesia, [1931] PCIJ Rep, Ser. A/B,
No. 40; Minority Schools in Albania, [1935] PCIJ Rep, Ser. A/B, No. 64.
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minorities themselves, albeit a concern driven by the desire to avoid consequen-
tial harm to the peace and security of the international community.

Equally important, the Minorities Treaties provided the context for collecti-
vization of international responsibility for supervision of human rights. They
showed the viability of an enforcement process vested in the community of
states, yet open to the voices of particular individuals and collectivities. In
contrast to aliens law, the minorities system did not condition enforcement on
the initiative of a particular state, but established a direct role for the inter-
national community itself in the assertion of human rights claims. This evolution
was very important to refugees and stateless persons, who are by definition not in
a position to look to their national state to protect their interests.

2.3 League of Nations codifications of refugee rights

Aliens law was the first legal system to deny the absolute right of states to treat
persons within their jurisdiction in whatever manner they deemed appro-
priate. It recognized the special vulnerabilities of persons outside their
national state, and established a combination of absolute and contingent
duties owed to aliens. It was enforceable by a system of interstate account-
ability, operationalized at the bilateral level. The League of Nations system for
protection of national minorities built on these achievements, but strength-
ened enforceability by replacing pure bilateral accountability with the first
system of collectivized surrogacy. The concern of the international community
was transformed from simply the facilitation of national protective efforts, to
direct engagement as the source of residual protection for those whose
interests were not adequately safeguarded by national governments. States
were directly accountable to the international community for actions in
disregard of human rights within their own borders. The legal framework
for an international refugee rights regime draws on the progressive refine-
ments achieved under these two systems.

The early efforts of the international community to protect refugees stemmed
from a series of exoduses in the years following the end of the First World War:
some 2 million Russians, Armenians, and others were forced to flee their
countries between 1917 and 1926. The flight of these refugees unfortunately
coincided with the emergence of modern systems of social organization through-
out most of Europe. Governments began to regulate large parts of economic and
social life, and to safeguard critical entitlements for the benefit of their own
citizens. This commitment to enhanced investment in the well-being of their
own citizenry led states to reassert the importance of definite boundaries
between insiders and outsiders, seen most clearly in the reinforcement of pass-
port and visa controls at their frontiers. Equally important, access to such
important social goods as the right to work and public housing was often limited
to persons able to prove citizenship.
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The impact of this shift in European social organization was mitigated by
the network of bilateral treaties of friendship, commerce, and navigation
established under the rubric of international aliens law.'® These agreements
guaranteed the nationals of contracting states access while abroad to most of
the benefits normally reserved for citizens. The essential precondition was
reciprocity: the citizens of one state could expect benefits in the cooperating
state only if their own government in turn ensured the rights of citizens of
that partner state. If reciprocity was not respected, or if there was no bilateral
arrangement between an individual’s home state and the foreign country into
which entry was sought, access to the territory, or at least to important social
benefits, would likely be denied.

This reciprocity requirement was disastrous for early groups of refugees.
Most had no valid identity or travel documents to prove their nationality in a
cooperating state. Worse still, the 1.5 million Russian refugees who fled the
Bolshevik Revolution were formally denationalized by the new Soviet gov-
ernment, and therefore clearly ineligible to benefit from any bilateral arrange-
ment. Without documentation to establish their eligibility for entry and
residence, refugees were either turned away or, if able to avoid border con-
trols, barred from work and other regulated sectors. Lacking valid travel
documents, they were not able to move onward from first asylum states in
search of better living conditions. The result was many truly desperate people,
often destitute and ill, unable either to return to their home state or to live
decent lives abroad.

The first generation of refugee accords was an attempt to respond to the
legally anomalous situation of refugees.'” As observed by the League of
Nations Advisory Commission for Refugees, “the characteristic and essential
feature of the problem was that persons classed as ‘refugees’ have no regular
nationality and are therefore deprived of the normal protection accorded to
the regular citizens of a State.””” Like all aliens, refugees were essentially at the
mercy of the institutions of a foreign state. In contrast to other foreigners,
however, refugees clearly could not seek the traditional remedy of diplomatic
protection from their country of nationality:

The refugee is an alien in any and every country to which he may go. He
does not have the last resort which is always open to the “normal alien” —
return to his own country. The man who is everywhere an alien has to live
in unusually difficult material and psychological conditions. In most cases

Bilateral aliens treaties are discussed above, at pp. 76-78.

See generally J. Hathaway, “The Evolution of Refugee Status in International Law:
1920-1950,” (1984) 33 International and Comparative Law Quarterly 348 (Hathaway,
“Evolution of Refugee Status”), at 350-361.

“Report by the Secretary-General on the Future Organisation of Refugee Work,” LN Doc.
1930.X1IL.2 (1930), at 3.
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he has lost his possessions, he is penniless and cannot fall back on the
various forms of assistance which a State provides for its nationals.
Moreover, the refugee is not only an alien wherever he goes, he is also an
“unprotected alien” in the sense that he does not enjoy the protection of his
country of origin. Lacking the protection of the Government of his country
of origin, the refugee does not enjoy a clearly defined status based upon the
principle of reciprocity, as enjoyed by those nationals of those states which
maintain normal diplomatic relations. The rights which are conferred on
such nationals by virtue of their status, which is dependent upon their
nationality, are generally unavailable to him. A refugee is an anomaly in
international law, and it is often impossible to deal with him in accordance
with the legal provisions designed to apply to aliens who receive assistance
from their national authorities.”’

Confronted by largely unstoppable flows of desperate people who did not
fit the assumptions of the international legal system, states agreed that it was
in their mutual self-interest to enfranchise refugees within the ranks of
protected aliens. To have decided otherwise would have exposed them to
the continuing social chaos of unauthorized and desperate foreigners in their
midst. Equally important, it was understood that the credibility of border
controls and of the restriction of socioeconomic benefits to nationals was at
stake: by legitimating and defining a needs-based exception to the norm of
communal closure, refugee law sustained the protectionist norm. So long as
the admission of refugees was understood to be formally sanctioned by states,
their arrival would cease to be legally destabilizing.

The mechanisms adopted to address the plight of refugees followed from
experience under predecessor systems. As under aliens law, the fundamental
goal was to adapt to the reasonable expectations of non-nationals in the
interest of the continued well-being of the international system. This objec-
tive was implemented through the collectivized surrogacy model developed
by the Minorities Treaties regime: refugees did not become the holders of
particular rights, but were entitled to benefit from actions taken for them by a
succession of League of Nations high commissioners. In particular, the
League of Nations was empowered by various treaties and arrangements to
respond to the legal incapacity of refugees by providing them with substitute
documentation, which states agreed to treat as the functional equivalent of
national passports. A system of surrogate consular protection emerged as
well. Representatives of the High Commissioner were authorized by states to
perform tasks normally reserved to states of nationality, such as establishing
identity and civil status, and certifying educational and professional
qualifications.

2! “Communication from the International Refugee Organization to the Economic and

Social Council,” UN Doc. E/1392, July 11, 1949, at App. L.
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These first refugee agreements did not set specific responsibilities for
states, other than cooperation in the recognition of League of Nations
documentation. There was generally no need for greater precision, as most
European states continued to afford relatively generous benefits to the
nationals of “most-favored states” to whom refugees were effectively assimi-
lated. The refugee problem was moreover perceived by states to be a passing
phenomenon, which would resolve itself either through consensual natura-
lization in the state of residence or by return of the refugee to the state of
origin when conditions normalized.”” There was accordingly no need to do
more than bring refugees within the ranks of admissible foreigners.

The 1928 Arrangement relating to the Legal Status of Russian and
Armenian Refugees,”” however, departed from this pattern. Increasing poli-
tical and economic instability, coupled with the persistence of the “tempor-
ary” refugee problem, had led some states to refuse to assimilate refugees to
most-favored foreigners. As generosity subsided, the League of Nations
elected to standardize the range of rights that should be extended to refugees.
While framed as a series of non-binding recommendations to states, the 1928
Arrangement set standards for the recognition of personal status, and empha-
sized the inappropriateness of conditioning refugee rights on respect for
reciprocity by their home state. The Arrangement also addressed a number
of more detailed concerns, such as access to the courts, the right to work,
protection against expulsion, equality in taxation, and the nature of national
responsibilities to honor League of Nations identity certificates.

Reliance on moral suasion alone to induce uniform respect for the human
dignity of refugees did not, however, prove satisfactory:

The results so far secured, however, leave something to be desired as
regards both the legal status and conditions of life of refugees. The replies
received [from states] to the enquiry into the application of the
Arrangement ... show that there is still much to be done before the
position of refugees in all countries is such as no longer to call for strong
and continued international action. The striking feature of the replies and
of the established known facts is the comparative inefficacity of the
recommendations.*

22 “A final solution of the refugees problem can accordingly only be furnished by naturalisa-

tion in the countries in which the refugees reside, or by restoring their original nationality
to them. As neither of these alternatives is possible at the moment, it has been necessary to
institute a provisional system of protection which is embodied in the Inter-Governmental
Arrangements of 1922, 1924, 1926 and 1928 [emphasis added]”: “Report by the Secretary-
General on the Future Organisation of Refugee Work,” LN Doc. 1930.X1IL.2 (1930), at 3.
Arrangement relating to the Legal Status of Russian and Armenian Refugees, 89 LNTS 53,
done June 30, 1928.

“Report by the Inter-Governmental Advisory Commission for Refugees on the Work of its
Fourth Session,” 12(2) LN OJ 2118 (1931), at 2119.
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The Great Depression had understandably fortified the resolve of states to
preserve scarce entitlements for their own citizens. Unlike other foreigners
who responded by leaving, however, refugees could not return home.

The dilemma was sufficiently serious that in 1933 the League of Nations
Intergovernmental Commission, charged with oversight of refugee protec-
tion, argued that “[t]he desirability of a convention aiming at securing a more
stable legal status for refugees [was] unanimously recognized,””” and that
“the stabilization of the legal status of refugees can only, owing to the very
nature of the steps to be taken, be brought about by a formal agreement
concluded by a certain number of States concerned.””® The resultant 1933
Convention relating to the International Status of Refugees”’ is one of the
earliest examples of states agreeing to codify human rights as matters of
binding international law.”* Equally important, it opened the door to a new
way of thinking about the human rights of aliens. Aliens’ rights had pre-
viously been conceived to respond to a fixed set of circumstances, namely
those typically encountered by traders and other persons traveling or residing
abroad in pursuit of commercial opportunities.”” Many risks faced by refug-
ees in foreign states were, however, different from those which typically
confronted business travelers. The Refugee Convention of 1933 met this
challenge by setting a rights regime for a subset of the alien population,
tailored to its specific vulnerabilities.

Many rights set by the 1933 Convention simply formalized and amplified
the recommendations set out in the 1928 Arrangement. An important addi-
tion was the explicit obligation of states not to expel authorized refugees, and
to avoid refoulement, defined to include “non-admittance at the frontier.””°
Three key socioeconomic rights were also added to the 1928 list. First,
the Convention granted refugees some relief from the stringency of
foreign labor restrictions, and proscribed limitations of any kind after three

2.

«

“Report of the Intergovernmental Commission and Communication from the Governing
Body of the Nansen International Office,” LN Doc. C.311.1933 (1933), at 1.

“Work of the Inter-Governmental Advisory Commission for Refugees during its Fifth
Session and Communication from the International Nansen Office for Refugees,” 5(1) LN
OJ 854 (1933), at 855.

159 LNTS 3663, done Oct. 28, 1933, entered into force June 13, 1935 (1933 Refugee
Convention).

The 1933 Refugee Convention established the second voluntary system of international
supervision of human rights (preceded only by the 1926 Slavery Convention, 60 LNTS
253, done Sept. 25, 1926, entered into force Mar. 9, 1927).

See chapter 2.1 above, at pp. 76-77.

“Each of the Contracting Parties undertakes not to remove or keep from its territory by
application of police measures, such as expulsions or non-admittance at the frontier
(refoulement), refugees who have been authorised to reside there regularly, unless the
said measures are dictated by reasons of national security or public order”: 1933 Refugee
Convention, at Art. 3.
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years’ residence, where the refugee was married to or the parent of a national,
or was an ex-combatant of the First World War. Second, refugees were
granted access to the host state’s welfare and relief system, including medical
care and workers’ compensation. Third, access to education was to be facili-
tated, including by the remission of fees. This enumeration was later said to
have “confer[red] upon refugees the maximum legal advantages which it had
been possible to afford them in practice.””’

The 1933 Convention drew on the precedent of aliens law to establish a
mixed absolute and contingent rights structure. Some rights, including
recognition of legal status and access to the courts, were guaranteed absol-
utely. More commonly, one of three contingent rights formulations was used.
Refugees were to have access to work, social welfare, and most other rights on
the same terms as the nationals of most-favored nations. Exceptionally, as
with liability to taxation, refugees were assimilated to citizens of the host
state. Education rights, conversely, were mandated only to the extent pro-
vided to foreigners generally. This pattern of variant levels of obligation
toward refugees continues to the present day.”” It is noteworthy, however,
that the 1933 Convention guaranteed almost all refugee rights either abso-
lutely or on terms of equivalency with the citizens of most-favored states.

In practice, however, the 1933 Convention did not significantly expand
refugee rights. Only eight states ratified the treaty, several with major reserva-
tions. The assimilation of refugees to most-favored foreigners in any event
proved an inadequate guarantee of reasonable treatment, as the intensifica-
tion of the unemployment crisis led states to deny critical social benefits,
including the right to work, even to established foreigners:

Some countries have found it necessary to introduce restrictions on the
employment of foreign workers and, as a result, refugees who had been
employed for years have been deprived of their livelihood, while in other
countries, as a result of these restrictions, refugees have become vagrants,
and this has been considered a sufficient reason for their expulsion. Unlike
other foreigners in a similar position, these refugees could not be repat-
riated. Their lot has become a tragic one, since they have been obliged to
enter first one country and then another illegally; many of them are thus
compelled to live as outlaws.”

The strategy of assimilating refugees to aliens, while valuable in the earlier,
more cosmopolitan era, now condemned refugees to real hardships. Yet

3

“Work of the Inter-Governmental Advisory Commission for Refugees during its Eighth
Session,” LN Doc. C.17.1936.X1I (1936), at 156.

See chapters 3.2 and 3.3 below.

“Report Submitted to the Sixth Committee to the Assembly of the League of Nations:
Russian, Armenian, Assyrian, Assyro-Chaldean, Saar and Turkish Refugees,” LN Doc.
A.45.1935.X1I (1935).
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return home had not been possible for most refugees, and few European
states had agreed to grant naturalization.”

One answer to this dilemma would have been to extend national treatment
to refugees. The League of Nations, however, was engaged in a rearguard
action intended simply to preserve the “most-favored alien” guarantees
secured under the 1933 Convention. Some states were unwilling to grant
refugees rights even at this level of obligation. Others declined to sign the
accord for fear that the intensifying economic crisis might force them to
renounce the Convention peremptorily, in breach of its one-year notice
requirement. Rather than expanding rights, therefore, the international
agenda was very much focused on easing the requirements of the 1933
Convention or even drafting a new, more flexible, accord to induce states
to bind themselves to some standard of treatment, even if a less exigent one.””
This was hardly the moment to make progress on a more inclusive rights
regime for refugees.

The extent of the retreat from meaningful protection of refugees can be
seen in the 1936 Provisional Arrangement concerning the Status of Refugees
coming from Germany.”® While continuing the approach of stipulating
legally binding duties of states, no attempt was made to guarantee refugees
more than identity certificates, protection from expulsion, recognition of
personal status, and access to the courts. Even at that level, only seven states
adhered. As it worked to establish a more definitive regime for refugees
from the German Reich, the League of Nations was therefore drawn to two
critical points of consensus. First, given the insecurity about economic and
political circumstances, governments were likely to sign only if able quickly to
renounce obligations. Second, and more profoundly, it was understood that
truly adequate protection would be provided only if refugee rights were
effectively assimilated to those of nationals, a proposition flatly rejected by
most European states. Unlike the countries of Europe, however, most over-
seas countries of resettlement were “inclined to offer greater facilities for the
naturalization of refugees.””” The League of Nations therefore decided that

4 . . . . . .
3 “Unfortunately, for various reasons, [naturalisation] encountered considerable difficulties

even before countries became reluctant, owing to their unemployment problems, to increase

the number of workers ... [A] surprisingly small percentage of refugees had succeeded in

obtaining naturalisation, and those modest results, combined with existing political and

economic conditions, do not suggest that too much hope should be pinned to naturalisation

as a general and early remedy for the refugee problem in Europe™: ibid. at 2.

“Work of the Inter-Governmental Advisory Commission for Refugees during its Eighth

Session,” LN Doc. C.17.1936.X1I (1936), at 156—157.

% 3952 LNTS 77, done July 4, 1936.

7 “Report Submitted by the Sixth Committee to the Assembly: Russian, Armenian, Assyrian,
Assyro-Chaldean, Saar and Turkish Refugees,” LN Doc. A.45.1935.XII (1935), at 2.
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“[a] suitable distribution of refugees among the different countries might
help to solve the problem.””*

The resulting 1938 Convention concerning the Status of Refugees coming
from Germany’’ reflected this shift. While most of the rights mirrored the
comprehensive list established by the 1933 Convention, two new provisions
of note were included. Art. 25 reversed the position of the predecessor 1933
Convention, allowing states to accede to the regime without committing
themselves to give any notice before renouncing it. While it was hoped that
this new flexibility would encourage states to adhere for as long as circum-
stances allowed, in fact only three states — Belgium, France, and the United
Kingdom — ultimately agreed to be bound by it (none of which availed itself of
the early renunciation option). The more prophetic novation of the 1938
Convention stipulated that “[w]ith a view of facilitating the emigration of
refugees to oversea countries, every facility shall be granted to the refugees
and to the organizations which deal with them for the establishment of
schools for professional re-adaptation and technical training.”*’ In light of
the unwillingness of European states to grant meaningful rights to refugees,
there was indeed no option other than to pursue the resettlement of refugees
in states outside the region.

This adoption of what Coles has styled an “exilic bias” in refugee law"' led
to a de-emphasis on the elaboration of standards to govern refugee rights.
Between 1938 and the adoption of the present Refugee Convention in 1951,
the consistent emphasis of a succession of treaties and intergovernmental
arrangements was to resettle overseas any refugees who could not be expected
to integrate or repatriate within a reasonable time. As the countries to which
refugees were relocated agreed to assimilate them to citizens, the traditional
need to address the legal incapacity of refugees through the guarantee of a
catalog of rights was considered no longer to exist.

The early refugee agreements, in particular the 1933 Convention, none-
theless provided the model for two conceptual transitions at the heart of the
modern refugee rights regime. First, they introduced the idea of freely
accepted international supervision of national compliance with human
rights. This quiet revolution in thinking transformed collective supervision
of human rights from a penalty to be paid by subordinate states, as under the
League of Nations Minorities Treaties system, to a means of advancing
the shared objectives of states through cooperation. Of equal importance, the

8 “Work of the Inter-Governmental Advisory Commission for Refugees during its Eighth

Session,” LN Doc. C.17.1936.X1I (1936), at 159.

% 192 LNTS 4461, done Feb. 10, 1938 (1938 Refugee Convention).

40 Ibid. at Art. 15.

*1 G. Coles, “Approaching the Refugee Problem Today,” in G. Loescher and L. Monahan
eds., Refugees and International Relations 373 (1990).
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1928 and subsequent accords reshaped the substance of the human rights
guaranteed to aliens. Rather than simply enfranchising refugees within the
traditional aliens law regime, states tailored and expanded those general prin-
ciples to meet the real needs of refugees. The consequential decisions to waive
reciprocity, and to guarantee basic civil and economic rights in law, served as a
direct precedent for a variety of international human rights projects, including
the modern refugee rights regime.

2.4 The Convention relating to the Status of Refugees

In the years immediately following the Second World War, the international
community pursued the repatriation of European refugees when possible,
failing which an effort was made to arrange for overseas resettlement. There
was a fortuitous coalescence of interests, as the postwar economic boom in
states of the New World had opened doors to new sources of labor. The scale
of the resettlement project was massive: between 1947 and 1951, the
International Refugee Organization (IRO) relocated more than 1 million
Europeans to the Americas, Israel, Southern Africa, and Oceania. The IRO
had its own specialized staff, a fleet of more than forty ships, and, most
important, enjoyed the political and economic support of the developed
world.**

As the June 1950 date for termination of the mandate of the IRO neared, it
was clear that not all Second World War refugees could be either repatriated
or resettled. A strategy was moreover needed to address impending refugee
flows from the Communist states of the East Bloc. In this context, the United
Nations proposed the effective assimilation of all stateless persons, including
refugees, under a new international regime.”” While political antagonism
undermined realization of this holistic vision,** a process was initiated
which led ultimately both to the establishment of the United Nations High
Commissioner for Refugees (UNHCR), and to the preparation of the 1951
Refugee Convention. This Convention, which remains the cornerstone of
modern international refugee law, resurrected the earlier commitment to
codification of legally binding refugee rights.

42 See generally L. Holborn, The International Refugee Organization: A Specialized Agency of
the United Nations (1956); Independent Commission on International Humanitarian
Issues, Refugees: The Dynamics of Displacement (1986), at 32—38.

43 United Nations Department of Social Affairs, “A Study of Statelessness,” UN Doc. E/1112,
Feb. 1, 1949 (United Nations, “Statelessness”).

** See J. Hathaway, “A Reconsideration of the Underlying Premise of Refugee Law,” (1990)
31(1) Harvard International Law Journal 129, at 144—151.
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In part, the desire of states to reach international agreement on the human
rights of refugees was simply a return to pre-Depression traditions.”” States
had always understood that it was in their self-interest to ensure that the
arrival and presence of refugees did not become a socially destabilizing
force.”® While desperate circumstances at the end of the Second World War
had led to massive intergovernmental efforts to resettle refugees overseas, the
restoration of relative normalcy now prompted states to demand a return to
greater individuated control over the process of refugee protection.”” It was
argued that the appropriate level of interstate coordination of refugee protec-
tion could be secured through the moral suasion of a high commissioner
armed with agreed common standards of conduct.*® In most cases, however,
states could again be counted on to facilitate the integration of those refugees
who were unable to return home."”

This return to particularized responsibility would be feasible, however,
only if it were possible simultaneously to consolidate the commitment of
other states to accept a share of responsibility for the European refugee
burden.” Born of political and strategic solidarity, and nourished by eco-
nomic advantage, the postwar resettlement effort had proved extremely

*> “If the General Council accepts the recommendation ... with regard to the termination of

the [International Refugee] Organization’s care and maintenance programme, the
Director-General [of IRO] assumes that Governments will wish to revert to their tradi-
tional pre-war policy in granting material assistance to refugees. Thus individual
Governments would undertake to provide for any necessary care and maintenance of
refugees living on their territories”: “Communication from the International Refugee
Organization to the Economic and Social Council,” UN Doc. E/1392, July 11, 1949, at 8.
“The stateless person in the country he is able to reach and which is ready to admit him
usually finds no encouragement to settle there. And yet, if he is not to remain beyond the
pale of society and to become an ‘international vagabond’ he must be integrated in the
economic life of the country and settle down”: United Nations, “Statelessness,” at 23. See
generally chapter 2.3 above, at pp. 84-85.

“[T]he proposal to set up a high commissioner’s office would give that institution the
functions of coordination and liaison, and would leave to States the political responsibility
which should properly be theirs. The time had come to impose that responsibility on
States. The principal States concerned in the refugee problem, in fact, were claiming it”™:
Statement of Mr. Fenaux of Belgium, 9 UNESCOR (326th mtg.), at 618 (1949).

“The French and Belgian Governments considered that an international convention was
essential to settle the details of the measures which national authorities would have to put
into effect”: Statement of Mr. Rochefort of France, ibid.

“Existing conventions which were limited in scope needed to be brought up-to-date and
a new consolidated draft convention prepared ... The 1933 Convention could be used as
a basis for the new convention”: Statement of Mr. Rundall of the United Kingdom, ibid.
at 623.

“In effect, an appeal was made to all governments to accord the same treatment to all
refugees, in order to reduce the burden on contracting governments whose geographical
situation meant that the greater part of the responsibility fell on them”: Statement of Mr.
Desai of India, UN Doc. E/AC.7/SR.166, at 18 (1950). See also Statement of Mr. Rochefort
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important to recovery efforts in Western Europe. Europeans were therefore
anxious to enlist external support to insure against the prospect of purely
European responsibility for refugee flows from Eastern and Central Europe.
The experience of the IRO had shown that the willingness of refugees to
resettle outside Europe was contingent on the establishment of a common
denominator of basic entitlements in overseas states. The IRO had thus
regularly negotiated bilateral agreements with resettlement states to ensure
the protection of refugees, particularly during the period before they were
naturalized. With the impending termination of the IRO’s mandate, the
establishment of a guaranteed core of refugee rights was therefore a critical
element in maintaining the viability of overseas resettlement as a residual
answer to refugee protection needs. Access by refugees to work and social
security were especially crucial.”’

The modern system of refugee rights was therefore conceived out of
enlightened self-interest. To the prewar understanding of assimilation as a
source of internal stability were added concerns to promote burden-sharing
and to set the conditions within which states could independently control a
problem of interstate dimensions:

This phase, which will begin after the dissolution of the International
Refugee Organization, will be characterized by the fact that the refugees
will lead an independent life in the countries which have given them shelter.
With the exception of the “hard core” cases, the refugees will no longer be
maintained by an international organization as they are at present. They
will be integrated in the economic system of the countries of asylum and
will themselves provide for their own needs and for those of their families.
This will be a phase of the settlement and assimilation of the refugees.
Unless the refugee consents to repatriation, the final result of that phase will
be his integration in the national community which has given him shelter.
It is essential for the refugee to enjoy an equitable and stable status, if he is
to lead a normal existence and become assimilated rapidly.”

2.4.1 Substantive rights

The substantive rights set by the Convention have their origins in two main
sources. Most of the entitlements are derived from the 1933 Refugee

of France, 9 UNESCOR (326th mtg.), at 616 (1949): “Not the least of the merits of the
International Refugee Organization was that it had enlisted many distant countries in the
work of providing asylum for refugees, the burden of which had for long been supported
by the countries of Europe alone.”

>! Communication from the International Refugee Organization to the Economic and Social
Council, UN Doc. E/1392, July 11, 1949, at paras. 35-37.

2 “Memorandum by the Secretary-General to the Ad Hoc Committee on Statelessness and
Related Problems,” UN Doc. E/AC.32/2, Jan. 3, 1950, at 6-7.
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Convention, explicitly acknowledged to be the model for the 1951 agreement.
A key secondary source, however, was the 1948 Universal Declaration of
Human Rights.” It influenced the redrafting of the content of several rights
found in the 1933 Refugee Convention, and accounted for six additions to the
earlier formulation of refugee rights.” Of the four rights with no obvious
predecessor, the cryptically named right to “administrative assistance” essen-
tially codifies the assumption by state parties of the consular role previously
played by the high commissioners for refugees of the League of Nations.”
Three provisions, namely protection against penalization for illegal entry,
exemption from exceptional measures applied against co-nationals, and the
right to transfer externally acquired assets to a country of resettlement,”®
represent net additions to the conceptualization of refugee rights.

The rights set by the Refugee Convention include several critical protec-
tions which speak to the most basic aspects of the refugee experience, includ-
ing the need to escape, to be accepted, and to be sheltered. Under the
Convention, refugees are not to be penalized for seeking protection, nor
exposed to the risk of return to their state of origin. They are entitled to a
number of basic survival and dignity rights, as well as to documentation of
their status and access to national courts for the enforcement of their rights.

Beyond these basic rights, refugees are also guaranteed a more expansive
range of civil and socioeconomic rights. While falling short of the compre-
hensive list of civil rights promoted by the Universal Declaration of Human
Rights, the Refugee Convention nonetheless pays significantly more attention
to the definition of a sphere of personal freedom for refugees than did any of
the earlier refugee agreements. The inability of states to make any reservations

53 Universal Declaration of Human Rights, UNGA Res. 217A(III), Dec. 10, 1948 (Universal
Declaration).
These include the rights to non-discrimination, housing, naturalization, property, free-
dom of internal movement, and religious freedom. As a general matter, there was an
assumption that rights declared in the Universal Declaration of Human Rights formed
the clear backdrop to the Refugee Convention. In the words of the British delegate,
“a Convention relating to refugees could not include an outline of all the articles of the
Universal Declaration of Human Rights; furthermore, by its universal character, the
Declaration applied to all human groups without exception and it was pointless to specify
that its provisions applied also to refugees”: Statement of Sir Leslie Brass of the United
Kingdom, UN Doc. E/AC.32/SR.11, Jan. 25, 1950, at 8. Yet it is equally clear that there was
no appetite on the part of all delegates to codify in binding form all of the rights recognized
in the Declaration. France, for example, was of the view that the Refugee Convention
ought not to render binding the full notion of freedom of opinion and expression codified
in Art. 19 of the Universal Declaration of Human Rights: Statement of Mr. Rain of France,
ibid. at 9.
%> Refugee Convention, at Art. 25. See chapter 2.3 above, at pp. 85-86.
%6 Refugee Convention, at Arts. 31 (“refugees unlawfully in the country of refuge”), 8
(“exemption from exceptional measures”), and 30 (“transfer of assets”).
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to their obligation to guarantee protection against discrimination, religious
freedom, and access to the courts entrenches a universal minimum guarantee
of basic liberties for refugees.’”

Of particular importance are the guarantees of key socioeconomic rights
that integrate refugees in the economic system of the country of asylum or
settlement, enabling them to provide for their own needs. Basic rights to
property and work are supplemented by a guarantee of access to the asylum
country’s social safety net. Refugees are also to be treated as citizens under
labor and tax legislation. There are important parallels between these key
socioeconomic rights and those negotiated under the 1939 and 1949 migrant
labor conventions of the International Labor Organization (ILO).”® The ILO
pioneered international legal protections against economic vulnerability,
challenging the assumption of aliens law that persons outside their own
country require only guarantees of basic civil rights.”” Recognizing that
refugees, like migrant workers, face the risk of economic marginalization
and exploitation, the 1951 Refugee Convention goes a substantial distance
toward enfranchising refugees within the structures of the social welfare state.

Finally, the Convention establishes rights of solution, intended to assist
refugees to bring their refugee status to an end. The promotion of repatri-
ation is not addressed, consistent with the position of the drafters that return
should result only from the voluntary decision of a particular refugee,’” or in
consequence of a determination by the asylum state that the basis for the
individual’s claim to protection has ceased to exist.”' In contrast, provision is
made for the issuance of travel documents and transfer of assets that would be
necessary upon resettlement, and also for the alternative of naturalization in
the asylum state.

2.4.2 Reservations

Refugee Convention, Art. 42 Reservations

1. At the time of signature, ratification or accession, any State
may make reservations to articles of the Convention other than to
articles 1, 3, 4, 16(1), 33, 36—46 inclusive.

2. Any State making a reservation in accordance with para-
graph 1 of this article may at any time withdraw the reservation

7 Ibid. at Art. 42(1). Protection against refoulement is similarly insulated from reservations
by state parties.

8 See chapter 2.5.4 below, at pp. 152-153.  °° See chapter 2.1 above, at pp. 76-77.

% See chapter 2.4 above, at p. 93; and generally chapter 7.2 below.

61 Refugee Convention, at Art. 1(C). See generally Grahl-Madsen, Status of Refugees I, at
367—411; Hathaway, Refugee Status, at 189-214; and chapter 7.1 below.
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by a communication to that effect addressed to the Secretary-
General of the United Nations.

All substantive rights other than to non-discrimination, freedom of reli-
gion, access to the courts, and protection against refoulement may be
excluded or modified by a state through reservation upon signature, ratifica-
tion, or accession to the Convention.”” An evaluation of refugee rights in any
particular state therefore requires that account be taken of the terms of
participation consented to by the state in question.”” The requirement that
refugees lawfully staying in an asylum state benefit from the same right to
access wage-earning employment as most-favored foreigners has attracted
the largest number of reservations.”* There has also been a noticeable reluc-
tance fully to embrace the rights of refugees to enrol in public schools, benefit
from labor and social security legislation, and enjoy freedom of movement
within the territory of the asylum state.””

2.4.3 Temporal and geographical restrictions

Refugee Convention, Art. 1 Definition of the term “refugee”
A. For the purposes of the present Convention, the term
“refugee” shall apply to any person who: ... (2) [a]s a result of
events occurring before 1 January 1951 and owing to well-founded
fear of being persecuted for reasons of race, religion, nationality,
membership of a particular social group or political opinion, is
outside the country of his nationality and is unable, or owing to

2 The Executive Committee of the High Commissioner’s Program has, however, voted to
endorse an Agenda for Protection which stipulates that “States Parties [are] to give con-
sideration to withdrawing reservations lodged at the time of accession and, where appro-
priate, to work towards lifting the geographical reservation”: “Declaration of States Parties
to the 1951 Convention and/or its 1967 Protocol relating to the Status of Refugees,” UN
Doc. HCR/MMSP/2001/09, Dec. 13, 2001, incorporated in Executive Committee of the
High Commissioner’s Program, “Agenda for Protection,” UN Doc. EC/52/SC/CRP.9/Rev.1,
June 26, 2002, at Part III, Goal 1, Point 1. More generally, the International Law
Commission is presently preparing a Guide to Practice on the question of reservations to
treaties, including recommendations with respect to the withdrawal or modification of
reservations and interpretive declarations: “Report of the International Law Commission on
the Work of its 55th Session,” UN Doc. A/CN.4/537, Jan. 21, 2004, at paras. 170-200.

See generally S. Blay and M. Tsamenyi, “Reservations and Declarations under the 1951
Convention and the 1967 Protocol relating to the Status of Refugees,” (1990) 2(4)
International Journal of Refugee Law 527.

Twenty-one governments have qualified their acceptance of at least some part of Art. 17
(wage-earning employment) of the Refugee Convention: UNHCR, “Declarations under
section B of Article 1 of the Convention,” available at www.unhcr.ch (accessed Apr. 13, 2004).
Arts. 22 (public education), 24 (labor legislation and social security) and 26 (freedom of
movement) have each attracted nine or more reservations: ibid.
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such fear, is unwilling to avail himself of the protection of that
country; or who, not having a nationality and being outside the
country of his former habitual residence as a result of such events,
is unable or, owing to such fear, is unwilling to return to it . ..

B. (1) for the purposes of this Convention, the words “events
occurring before 1 January 1951” in article 1, section A,
shall be understood to mean either
(a) “events occurring in Europe before 1 January 1951”; or
(b) “events occurring in Europe or elsewhere before 1

January 19517;
and each Contracting State shall make a declaration at the
time of signature, ratification or accession, specifying which
of these meanings it applies for the purpose of its obligations
under this Convention.

It is moreover possible for a government to restrict its obligations on temporal
or geographical grounds. As initially conceived, a state party to the 1951 Refugee
Convention could elect to limit its obligations to persons whose fear of being
persecuted was the result of events which occurred before January 1, 1951. The
1967 Protocol relating to the Status of Refugees*® abolishes this temporal limita-
tion for the overwhelming majority of states that have agreed also to be bound by
its terms. However, four governments acceded to the Refugee Convention, but
have not gone on to adopt the Protocol. Madagascar, Monaco, Namibia, and
St. Kitts and Nevis are therefore under no legal duty to honor the Refugee
Convention in respect to the claims of contemporary refugees.

Art. 1(B) of the Refugee Convention also allows a government to restrict its
obligations on a geographical basis, specifically to protect only European
refugees. In addition to availing themselves of the temporal limitation dis-
cussed in the preceding paragraph, Madagascar and Monaco have also chosen
to invoke this prerogative to avoid legal responsibility toward non-European
refugees. The terms of the Refugee Protocol also allow the governments of
Congo, Malta, and Turkey to maintain in force a previously declared geo-
graphical restriction to European refugees, even while acceding to the
Protocol. This option, however, is available only to states which had entered
a geographical reservation under the Refugee Convention before the adop-
tion of the Refugee Protocol in 1967.°” Because Hungary acceded to the

6 Protocol relating to the Status of Refugees, 606 UNTS 8791, done Jan. 31, 1967, entered
into force Oct. 4, 1967 (Refugee Protocol).

%7 “The present Protocol shall be applied by the States Parties hereto without any geographic
limitation, save that existing declarations made by States already Parties to the Convention
in accordance with article 1B(1)(a) of the Convention, shall, unless extended under
article 1B(2) thereof, apply also under the present Protocol [emphasis added]”: Refugee
Protocol, at Art. I(3).
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Refugee Convention and Protocol only in 1989, it did not meet this require-
ment. Its attempt to sustain a geographical limitation upon accession to the
Protocol was therefore legally invalid, perhaps explaining the withdrawal of
the same in 1998.

2.4.4 Duties of refugees

Governments may legitimately expect refugees to comply with general laws,
regulations, and public order measures. Such obligations may not, however,
treat refugees less favorably than other resident aliens. Most important, there
is no reciprocity of rights and obligations under the Refugee Convention.
While refugees who breach valid laws of the host country are clearly subject to
the usual range of penalties, states are prohibited from invoking the failure of
refugees to comply with generally applicable duties as grounds for the with-
drawal of rights established under the Convention.

Refugee Convention, Art. 2 General obligations

Every refugee has duties to the country in which he finds himself,
which require in particular that he conform to its laws and regula-
tions as well as to measures taken for the maintenance of public
order.

The original draft of the Refugee Convention contained a chapter that
imposed three kinds of obligation on refugees: to obey laws, pay taxes, and
perform military and other kinds of civic service.”® The duty to respect the
law was simply “a reminder of the essential duties common to nationals as
well as to foreigners in general.”®” Liability to taxation and military conscrip-
tion on the same terms as citizens was viewed as a fair contribution to expect
from a refugee “residing in the country of asylum, enjoying a satisfactory
status, and earning his living there.””" Just as refugees should benefit from
most of the advantages that accrue to nationals, so too should they assume
reasonable duties toward the state that afforded them protection.

There were two quite different reactions to the proposal to codify the
duties owed by refugees to an asylum state. A number of governments felt
that such a provision was superfluous in view of the general duty of foreigners
to obey the laws of their country of residence.”’ Moreover, as the American

% United Nations, “Memorandum by the Secretary-General to the Ad Hoc Committee on
Statelessness and Related Problems,” UN Doc. E/AC.32/2, Jan. 3, 1950, at 31-33. Chapter [V
was entitled “Responsibilities of Refugees and Obligations Incumbent upon Them.”

 Ibid.at 31. 7% Ibid. at 32.

71 “IT)he article was unnecessary, as it contained nothing which was not obvious. Indeed, it
was generally known that the laws of a country applied not only to its nationals but also to
the foreigners residing in its territory, whether they were refugees or not”: Statement of
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representative argued, “refugees themselves would not be signing the
Convention and would not be asked to do any more than anyone else in the
country in which they took refuge.”’” In legal terms, “[i]t was impossible to
write into a convention an obligation resting on persons who were not parties
thereto.””” It was therefore suggested that there was no need to include
specific mention of the obligations of refugees.

However, France and several other states were adamant that

such a provision [was] indispensable. It would have a moral application in
all countries where there was no obligation on the immigrant alien to take
an oath of loyalty or allegiance or to renounce [one’s] former nationality.
The purpose ... was not to bring about the forcible absorption of refugees
into the community, but to ensure that their conduct and behavior was in
keeping with the advantages granted them by the country of asylum.”

These countries had little patience for the argument that refugees were
already obliged to respect the laws of their host states:

[I]t should not be forgotten that what to some seemed obvious did not,
unfortunately, square with the facts. That was proved by France’s experi-
ence. The obligations of refugees should therefore be stressed and an
appropriate clause inserted. Too often the refugee was far from conforming
to the rules of the community ... Often, too, the refugee exploited the
community.””

Largely out of respect for the significant refugee protection contributions
made by France,”® it was decided to include a specific reference in the
Convention to the duties of refugees. The compromise was that while

Mr. Larsen of Denmark, UN Doc. E/AC.32/SR.11, Jan. 25, 1950, at 10. See also Statement
of Mr. Guerreiro of Brazil, ibid., and Statement of Mr. Kural of Turkey, ibid. at 11. “Since
an alien is subject to the territorial supremacy of the local state, it may apply its laws to
aliens in its territory, and they must comply with and respect those laws”: R. Jennings and
A. Watts eds., Oppenheim’s International Law (1992), at 905. See also chapter 2.1 above,
at p. 76.

72 Statement of Mr. Henkin of the United States, UN Doc. E/AC.32/SR.34, Aug. 14, 1950, at 7.

73 Statement of Mr. Herment of Belgium, UN Doc. A/CONF.2/SR.3, July 3, 1951, at 22.

74 Statement of Mr. Rochefort of France, UN Doc. E/AC.32/SR.34, Aug. 14, 1950, at 4. See
also Statements of Mr. Perez Perozo of Venezuela and Mr. Herment of Belgium, ibid. at 5.
A similarly exigent understanding of the duties owed by refugees is clear in remarks made
by Mr. Robinson of Israel, UN Doc. E/AC.32/SR.12, Jan. 25, 1950, at 7: “[A] refugee was a
foreigner sui generis to whom the draft convention accorded special status and in certain
cases even equality with the nationals of the recipient country. The refugee thus obtained
certain privileges and it was only fair to balance those by conferring upon him greater
responsibilities [emphasis added].”

7> Statement of Mr. Rochefort of France, UN Doc. E/AC.32/SR.34, Aug. 14, 1950, at 7-8.

76 See e.g. Statements of Mr. Henkin of the United States, UN Doc. E/AC.32/SR.23, Feb. 3,
1950, at 8 and UN Doc. E/AC.32/SR.34, Aug. 14, 1950, at 6-7; and Statement of
Mr. Robinson of Israel, UN Doc. A/CONF.2/SR.4, July 3, 1951, at 8.
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refugees would not be subject to any particularized duties, the Convention
would make clear that refugee status may not be invoked to avoid whatever
general responsibilities are imposed upon other residents of the host country.””
The notion of a specific enumeration of refugee duties was dropped.”®

The unwillingness of the drafters to subject refugees to special duties can
most clearly be seen in the debate about regulation of the political activities of
refugees. It was argued that refugees tend to be more politically active than
other immigrants,”” and that their militancy could threaten the security
interests of an asylum state.”” The French government therefore proposed
to allow governments “to restrict or prohibit political activity on the part of
refugees.””' Strong exception was taken to this proposal, both on grounds of
general principle and because it suggested a right to treat refugees less
favorably than other resident foreigners.”” The result was agreement that
while “laws prohibiting or restricting political activity for foreigners generally

’7 The essence of the French plea could be satisfied by the inclusion of “a moral per contra”

falling short of an enforceable legal duty: Statement of Mr. Rochefort of France, UN Doc.
E/AC.32/SR.34, Aug. 14, 1950, at 4.

“[T]he Committee had altered the structure of the draft convention, which was meant to
cover the liabilities as well as the rights of refugees” Statement of Mr. Weis of the
International Refugee Organization, UN Doc. E/AC.32/SR.12, Jan. 25, 1950, at 10.

“It was not too difficult to ask a foreign national to leave the country but it was often
virtually impossible to expel a refugee. Different measures had to be taken for the two
groups. Moreover, it had been the experience of some States that foreign nationals rarely
engaged in political activity, while refugees frequently did so”: Statement of Mr. Cuvelier
of Belgium, UN Doc. E/AC.32/SR.23, Feb. 3, 1950, at 10-11.

A restriction of the political rights of refugees “should not be regarded as a discriminatory
measure against refugees but rather as a security measure. While it was embarrassing to
favour the withdrawal of rights from a group of people, it would be better to do that than
to expose that group of people — refugees — to the more drastic alternative of deportation”
Statement of Mr. Devinat of France, ibid. at 9. See also Statement of Mr. Larsen of
Denmark, UN Doc. E/AC.32/SR.10, Jan. 24, 1950, at 10: “[R]efugees who had found
freedom and security in another country should not be permitted to engage in political
activity which might endanger that country.”

France, “Proposal for a Draft Convention,” UN Doc. E/AC.32/L.3, Jan. 17, 1950 (France,
“Draft Convention”), at Art. 8, General Obligations. See also Statement of Mr. Kural of
Turkey, UN Doc. E/AC.32/SR.23, Feb. 3, 1950, at 11: “[S]ince the draft convention was to
be a definitive document governing the status of refugees, it might conveniently be
invoked by the latter in order to sanction undesirable political activity.”

“[H]Je regarded it as undesirable to include in a United Nations document a clause
prohibiting political activities — a very broad and vague concept indeed . .. In the absence
of a specific clause on the subject, [governments] would still have the right to restrict
political activities of refugees as of any other foreigners. On the other hand, the inclusion
of the clause might imply international sanction of such a restriction. The possibility of
such an interpretation was undesirable”: Statement of Mr. Henkin of the United States,
UN Doc. E/AC.32/SR.23, Feb. 3, 1950, at 8. See also Statements of Mr. Chance of Canada
and Mr. Larsen of Denmark, ibid. at 9.
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&

would be equally applicable to refugees,” the Convention would not
authorize states to impose any additional restrictions on refugees.”

With the elimination of a specific chapter on the duties of refugees, the
question of the liability of refugees to taxation was transferred to the “admini-
strative measures” section of the Convention.”” The reference to a duty of
refugees to perform military or other service was deleted altogether, leaving this
issue to the discretion of particular states.” This left only a general obligation
to respect the laws and regulations of the host state, included in the draft
Convention as a symbolic recognition of the basic responsibility of refugees:

83 Statement of Mr. Perez Perozo of Venezuela, ibid. at 11. See also Statements by each of the
representatives of the United States, Canada, Denmark, and China affirming a state’s
sovereign authority to limit the political rights of foreigners: ibid. at 8-9. This view is, of
course, consonant with the traditional view under international aliens law, discussed
in chapter 2.1 above, at p. 76. In view of the general applicability of Art. 19 of the
subsequently enacted International Covenant on Civil and Political Rights, UNGA Res.
2200A(XXI), adopted Dec. 16, 1966, entered into force Mar. 23, 1976 (Civil and Political

Covenant), however, it is questionable whether governments continue to enjoy a compar-

able discretion to limit the expression of political opinions by non-citizens. As observed by

the Human Rights Committee, “the general rule is that each one of the rights must be
guaranteed without discrimination between citizens and aliens. Aliens receive the benefit
of the general requirement of non-discrimination in respect of the rights guaranteed in the

Covenant, as provided for in article 2 thereof. This guarantee applies to aliens and citizens

alike”: UN Human Rights Committee, “General Comment No. 15: The position of aliens

under the Covenant” (1986), UN Doc. HRI/GEN/1/Rev.7, May 12, 2004, at 140, para. 2.

See generally chapter 2.5.5 below.

Robinson’s comment that “Article 2 must be construed to mean that refugees not only

must conform with the laws and general regulations of the country of their residence but

are also subject to whatever curbs their reception country may consider necessary to
impose on their political activity in the interest of the country’s ‘public order’[emphasis
added]” is therefore not an accurate summary of the drafting history. See N. Robinson,

Convention relating to the Status of Refugees: Its History, Contents and Interpretation (1953)

(Robinson, History), at 72; and P. Weis, The Refugee Convention, 1951: The Travaux

Préparatoires Analysed with a Commentary by Dr. Paul Weis (posthumously pub’d.,

1995) (Weis, Travaux), at 38. To be valid under Article 2, curbs on political activity

cannot be directed solely at refugees or a subset of the refugee population, but must apply

generally, for example to aliens or all residents of the asylum state. The duty of non-
discrimination must, of course, also be respected in the designation of the group to be
denied political rights (see generally chapters 2.5.5 and 3.4 below). The interpretation of
the duty to conform to “public order” measures, upon which Robinson and Weis base

their arguments, is discussed below at pp. 102-103.

See chapter 4.5.2 below.

86 The vote to reject this provision was 4-3 (4 abstentions): UN Doc. A/AC.32/SR.12, Jan 25,
1950, at 9. “The Committee was not, however, the appropriate body to legislate on the very
difficult question of military service. No provision regarding that question should be
included in the convention; it should be solved by the operation of national legislation
within the general framework of international law”: Statement of Mr. Larsen of Denmark,
ibid. at 8.

84
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[WThen article 2 had been drafted, many representatives had felt that there
was no need for it. It had been maintained that the laws of a given country
obviously applied to refugees and aliens as well as to nationals of the
country. Article 2 had been introduced for psychological reasons, and
to maintain a balance, because the draft Convention tended to over-
emphasize the rights and privileges of refugees. It was psychologically
advantageous for a refugee, on consulting the Convention, to note his
obligations towards his host country.®”

This general obligation was subsequently strengthened in only one respect.
The original formulation of Art. 2 imposed a duty on refugees “to conform to
the [host state’s] laws and regulations, including measures taken for the
maintenance of public order [emphasis added].”®® This wording suggested
that only public order®” measures codified in laws or regulations could
legitimately be applied against refugees. Without any substantive discussion
in the drafting committee, however, Art. 2 was amended to authorize a state
to require refugees to “conform to its laws and regulations as well as to
measures taken for the maintenance of public order [emphasis added].””’
On the basis of the literal meaning of Art. 2, refugees are therefore prima facie
bound by any general measures taken in the interest of public order, whether
or not formalized by law or regulation.”’

Importantly, Art. 2 cannot be relied upon to legitimate an otherwise
invalid measure. Because it merely recognizes the duty of refugees to comply
with valid laws, regulations, and public order measures established apart
from the Refugee Convention, the legality of a particular constraint must
be independently established, including by reference to any relevant require-
ments of the Refugee Convention itself or general international human rights
law. For example, a domestic law or public order measure that purported to
prevent refugees from practicing their religion would not be saved by Art. 2,

87 Statement of Mr. Robinson of Israel, UN Doc. A/CONF.2/SR.3, July 3, 1951, at 21.

% UN Doc. E/AC.32/L.32, Feb. 9, 1950, at 3.

8 The term “public order” was selected to convey the meaning of the civil law concept of
“ordre public”: Robinson, History, at 72; Weis, Travaux, at 38.

% UN Doc. E/1850, Aug. 25, 1950, at 15. This language is identical to that included in the

Convention as finally adopted.

It is doubtful, however, that “public order” encompasses all measures viewed as necessary

in the interest of public morality. The Egyptian delegation proposed a specific provision to

this effect. “In any case, whether the Belgian amendment was adopted or not, the Egyptian

delegation considered it necessary to add to the end of article 2 the words ‘and of

morality,” for morality was inseparable from public order”: Statement of Mr. Mostafa of

Egypt, UN Doc. A/CONF.2/SR.3, July 3, 1951, at 23. This suggestion attracted no interest,

and was not proceeded with. But see Weis, Travaux, at 38: “Although this is not explicitly

stated, refugees may be expected to behave in such a manner, for example, in their habits

and dress, as not to create offence in the population of the country in which they find

themselves.”
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as it would be contrary to the explicit requirements of Art. 4 of the Refugee
Convention.”” Similarly, while governments are free to impose conditions of
admission on refugees by regulation or contract, these must be in compliance
with the rights otherwise guaranteed to refugees under the Convention.”
Particular care is called for to ensure that the ordre public provision is not
invoked in defense of a clearly invidious distinction.”* Nowak argues in the
context of the Civil and Political Covenant that “the purpose for interference
does not relate to the specific ordre public of the State concerned but rather to
an international standard of the democratic society.””” A comparable bench-
mark should govern resort to the public order authority under Art. 2 of the
Refugee Convention, thereby ensuring that the common purpose of advan-
cing refugee rights is not undermined.”

%2 See generally chapter 4.7 below.

%> A proposal that would have required refugees, for example, to remain in the employment
found for them by the host government was advanced by Australia: UN Doc. A/CONEF.2/
10. “The Australian Government was put to considerable expense in selecting migrants, in
contributing to the cost of their journey to Australia, in arranging for their reception, and
generally in helping them to adapt to their new place in the community. It had therefore
been regarded as reasonable that migrants should recognize their obligations to their new
country, and continue to do work for which they were most needed for a limited period”:
Statement of Mr. Shaw of Australia, UN Doc. A/CONF.2/SR.3, July 3, 1951, at 20. The
United Nations High Commissioner replied that the Australian objective could best be
met by enforcing the obligations against the refugee on the basis of domestic regulation or
contract, rather than by a specific duty in the Refugee Convention itself: Statement of
Mr. van Heuven Goedhart, UNHCR, UN Doc. A/CONF.2/SR .4, July 3, 1951, at 4. More
specifically, the British delegate observed that “[h]e believed that the Australian delegation
was not so much concerned with the failure of a refugee to comply with conditions, as with
the need for ensuring that the specific conditions imposed on entry to Australia con-
formed with the provisions of the draft Convention ... [I]t seemed to him that the
question of whether the Australian practice was permissible must be considered in the
light of other articles of the draft Convention which imposed certain conditions upon
States. He would therefore suggest that the Australian representative should withdraw his
amendment [to Art. 2]”: Statement of Mr. Hoare of the United Kingdom, ibid. at 6. The
Australian amendment to Art. 2 was subsequently withdrawn: ibid. at 7.

Ordre public is a “highly dangerous civil law concept ... [which] covers at least as much
ground as public policy in English-American law and perhaps much more”: J. Humphrey,
“Political and Related Rights,” in T. Meron ed., Human Rights in International Law: Legal
and Policy Issues 171 (1984) (Meron, Human Rights in International Law), at 185. The
contentious nature of the notion of ordre public is discussed below in chapter 5.1, at
pp- 679-690; in chapter 5.2, at pp. 715-716; and in chapter 6.7, at pp. 900-901.

% M. Nowak, UN Covenant on Civil and Political Rights (1993) (Nowak, ICCPR
Commentary), at 213. Nowak makes specific reference to an attempt by South Africa to
justify apartheid-era restrictions as necessary to its own particular ordre public.

“Since ordre public may otherwise lead to a complete undermining of freedom of expres-
sion and information — or to a reversal of rule and exception — particularly strict
requirements must be placed on the necessity (proportionality) of a given statutory
restriction. Furthermore, the minimum requirements flowing from a common
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Most important, there is no basis whatever to assert that Art. 2 authorizes a
decision either to withdraw refugee status or to withhold rights from refugees
on the grounds of the refugee’s failure to respect laws, regulations, or public
order measures. The Conference of Plenipotentiaries considered this ques-
tion in the context of a Belgian proposal that would have transformed Art. 2
from a statement of principle to a condition of eligibility for continuing
protection:

Only such refugees as fulfil their duties toward the country in which they
find themselves and in particular conform to its laws and regulations as well
as to measures taken for the maintenance of public order, may claim the
benefit of this Convention.”

This proposal met with serious disapproval. The representative of Israel
asserted that the proposal “was a revolutionary departure from the original
intention of article 2,””° which posed very serious dangers:

If it were to be adopted, refugees who were guilty, for example, of minor
infractions of the law would be deprived of all their rights and privileges. To
try to make saints out of refugees would be to set the Convention at naught.
Again, while he believed in the good faith of the countries that would sign
the Convention, it could not be denied that xenophobia existed in certain
countries, and junior officials who disliked refugees might seek pretexts to
deprive them of their rights.”

The British delegate agreed that “[t]he Belgian amendment would confer on
States full power to abolish refugee status for any infractions of the laws of the
country concerned, which ... would, in fact, nullify all the rights conferred
by the Convention.”""’

In an attempt to preserve the essence of the Belgian initiative, France sug-
gested that refugee rights should be forfeited only consequent to a breach of the
most serious duties owed to a host state, and on the basis of a fair procedure:

international standard for this human right, which is so essential for the maintenance

of democracy, may not be set too low”: ibid. at 357.

UN Doc. A/CONF.2/10. The Belgian delegate insisted that his amendment raised no

issue of substance, but was instead “mainly a question of form”: Statement of

Mr. Herment of Belgium, UN Doc. A/CONF.2/SR.3, July 3, 1951, at 18. Later, however,

he conceded that “[h]is amendment would permit Contracting States to withdraw the

benefit of the provisions of the Convention from refugees contravening the laws and
regulations of the receiving country, or failing to fulfil their duties towards that country

or guilty of disturbing public order”: ibid. at 22.

Zz Statement of Mr. Robinson of Israel, UN Doc. A/CONF.2/SR.3, July 3, 1951, at 21.
Ibid.

100 Statement of Mr. Hoare of the United Kingdom, ibid. at 22. See also Statement of
Mr. Chance of Canada, ibid. at 23: “[T]he inclusion of [the] clause might frustrate the
purposes of the Convention”; and Statement of Baron van Boetzelaer of the Netherlands,
ibid. at 24.
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Any refugee guilty of grave dereliction of duty and who constitutes a danger
to the internal or external security of the receiving country may, by appro-
priate procedure assuring maximum safeguards for the person concerned,
be declared to have forfeited the rights pertaining to the status of refugees,
as defined in this Convention.'"’

As the President of the Conference observed, this more carefully framed
amendment allowed the delegates to address the fundamental question of
“whether a refugee who failed to fulfil certain conditions should forfeit the
rights proclaimed in the draft Convention, even if his country of refuge did
not expel him.”'”” The proponents of the French amendment argued that this
approach to Art. 2 was actually of benefit to refugees, since it would allow a
host state to protect its vital interests without resorting to the more extreme
alternatives of either withdrawing refugee status or expulsion.'”” Refugees
would be deprived of the special benefits of the Refugee Convention, but
would be subjected to no particular disabilities. Most important, the incor-
poration of a forfeiture provision in Art. 2 was said to be an important source
of protection for the majority of refugees who might otherwise be stigmatized
by the actions of a troublesome minority:

It was actually a matter of fundamental interest to refugees generally that
the measures advocated by the French delegation should be taken against
such refugees as carried on activities constituting a danger to the security of
the countries receiving them. If certain disturbances provoked by orga-
nized bands were allowed to increase in France, the final outcome would be
a wave of xenophobia, and public opinion would demand not merely the

191 UN Doc. A/CONEF.2/18. “[T]he word ‘duty’ in the French amendment referred to the duties
mentioned in the first line of article 2 itself, which were incumbent on the refugee as
aresident in the receiving country ... [T]he concept of ‘receiving country’ ... covered ...
both the ‘receiving country’ and what was meant by the ‘country of selective immigra-
tion.” With regard to the procedure to be adopted in respect of the forfeiture by the
refugee of the rights pertaining to his status, it should be noted that the measures in
question related to extremely serious — and, incidentally, rare — cases, and came within
the category of counter-espionage operations. No country could possibly be expected
to expatiate in an international forum on the measures which it proposed to adopt in
that connexion. ‘Forfeiture’ of his rights by the refugee would transfer him from the
jurisdiction of the international convention to that of the legislation currently in force
in the countries concerned”: Statement of Mr. Rochefort of France, UN Doc. A/
CONFEF.2/SR.4, July 3, 1951, at 9.

192 Statement of the President, Mr. Larsen, UN Doc. A/CONF.2/SR .4, July 3, 1951, at 5. See

also Statement of Mr. Hoare of the United Kingdom, ibid. at 6.

“[T]he person subjected to [the measures contemplated] would preserve his status as [a]

refugee; the pronouncement of his forfeiture of rights would in no way withdraw that

status from him, but would simply have the effect of depriving him of all or some of the

benefits granted by the Convention”: Statement of Mr. Herment of Belgium, ibid. at 10.
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application of the measures laid down in the French proposal, but the

. . 104
expulsion of a great many innocent refugees.

On the other side of the argument, UNHCR and the United Kingdom
preferred that no restrictions on refugee rights be possible. Unless the risk
posed was serious enough to meet the requirements for exclusion from
refugee status'’” or expulsion from the country,'’ the host country should
continue to respect all rights guaranteed by the Convention. It would be
inappropriate to include in the Convention “a provision by virtue of which a
State would be able to treat a refugee as a pariah.”'"” This view prevailed, and
the French amendment was withdrawn.'”

The legal position is therefore clear: Art. 2 does not authorize the with-
drawal of refugee rights for even the most serious breaches of a refugee’s duty
to the host state.'