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1 The Study of International and Comparative
Employment Law

[Cloming out of nowhere, international labor law has grabbed the attention of
globalizing multinationals, the international labor movement, activists, newspa-
pers, governments, and non-governmental diplomatic organizations (NGOs) the
world over. In the process, international employment law morphed from an arcane
backwater into a tinderbox that (quite literally) ignites violence in the world’s streets.
Today, it is little wonder that the outlook is indeed rosy for international employ-
ment law practitioners.

Donald C. Dowling, Jr., The Practice of International Labor and

Employment Law: Escort your Labor/EEmployment Clients into the Global Millennium,
17 LaB. Law. 1, 3 (2001).

A. INTRODUCTION

Imagine that you are an employment lawyer whose firm represents transnational corpo-
rations. Your client, a U.S. manufacturer of medical devices, plans to issue stock options
to its executives. In return for the options, the client wants executives located in twenty-
two national jurisdictions to sign covenants not to compete that will prevent them from
working for the client’s competitors for a certain period of time after their departure from
the company.

Think about the ways in which this assignment is challenging. Noncompete agree-
ments are devices increasingly used domestically by U.S. employers to prevent former
employees from using the human capital they develop on the job on behalf of a com-
petitor. In the United States, employers sometimes enforce these agreements by filing
suit seeking to enjoin the postemployment activities of former employees. See Katherine
V. W. Stone, The New Psychological Contract: Implications of the Changing Workplace
for Labor and Employment Law, 48 UCLA L. REv. 519, 576-92 (2001). Yet some countries
do not permit restrictive covenants. And of those that do, some restrict their use. Ger-
many, for example, prohibits the agreements from running longer than two years, and
requires the former employee be paid an amount equal to at least one-half of his or her
last salary. See Chapter g on German employment law. In Canada, restrictive covenants
are considered prima facie unenforceable. Only a limited range of employer interests are
held to justify them. See Chapter 4 on Canadian employment law.

Your project is challenging, however, not simply because there are national differences
in substantive law that must if possible be harmonized to meet the client’s needs. There
are also logistical and cultural barriers to be surmounted. How will you determine the
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content of the law in other countries? If, like most employment lawyers, you are not
licensed to practice in another national jurisdiction, who will advise your client and draft
enforceable agreements? Unless your firm employs lawyers who are licensed to practice
abroad, you will need to contact foreign law firms. Will lawyers in countries, where the
use of restrictive covenants is prohibited or more limited than in the United States, balk
at developing a strategy to achieve the client’s goals? How might the foreign executives
asked to sign the agreements react?

Although in general labor and employment law practice is a local endeavor, interest in
the transnational aspects of workplace law has grown as lawyers increasingly encounter
issues implicating the laws of other countries. In Western Europe, legal practitioners
have grown accustomed to working on employment matters that span national borders.
Practice is beginning to change in the United States as well. The example here is not a
law professor’s hypothetical. It was a project given to a large U.S. labor and employment
law firm. See Susan Bisom-Rapp, Exceeding Our Boundaries: Transnational Employment
Law Practice and the Export of American Lawyering Styles to the Global Worksite, 25
Cowmp. Las. L. & PoLY J. 257, 333-34 (2004) (hereinafter Bisom-Rapp, Exceeding Our
Boundaries).

Moreover, workers’ representatives share this interest, which extends to the possible
uses of international law. In 2002 the American Federation of Labor and Congress
of Industrial Organizations (AFL-CIO) filed a complaint against the United States
with the International Labour Organization (ILO), a specialized agency of the United
Nations (UN). The complaint challenged the U.S. Supreme Court’s decision in Hoff-
man Plastic as violating U.S. obligations under the ILO’s 1998 Declaration on Fun-
damental Principles and Rights at Work. In Hoffman, the Court held that back pay
may not be awarded to undocumented workers illegally discharged for union activity.
Hoffman Plastic Compounds, Inc. v. N.L.LR.B., 535 U.S. 137 (2002). The ILO’s Com-
mittee on Freedom of Association (CFA) found that eliminating the back pay remedy
leaves the government with insufficient tools for ensuring that undocumented work-
ers are protected against antiunion discrimination. What might the AFL-CIO hope
to accomplish with this victory for organized labor? The CFA’s powers are limited to
making recommendations and requesting follow-up reports when it finds a complaint
meritorious. See International Labour Organization, Committee on Freedom of Asso-
ciation, Complaints against the Government of the United States Presented by the
American Federation of Labor and Congress of Industrial Organizations (AFL-CIO)
and the Confederation of Mexican Workers (CTM), Case No. 2227, Report No. 332
(2003).

Changes in the economy and methods of production, trade liberalization, and improve-
ments in technology and communication affect the workplace and the efficacy of the legal
systems that were designed to regulate it. In order to represent a broad range of clients, and
when necessary collaborate with lawyers from other countries, advocates for employers
and employees alike benefit from a familiarity with labor and employment laws outside
their borders. Acquaintance with international and foreign national law also promotes
reflection on the effectiveness of regulatory systems back home, and can produce impor-
tant insights about one’s own workplace laws, an especially helpful exercise for policy
makers.

This book surveys the legal scene by taking both an international and a comparative
approach. It reviews materials and discusses the mechanisms for attempting to achieve
global labor standards, matters that transcend national boundaries, and that we refer to as
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“international.” The book also considers and compares the laws and legal environments
of several important national jurisdictions, an exercise in comparative workplace law.
As you read through these materials, keep in mind some fundamental questions. Why
do governments regulate the labor market? How do different nations conceptualize and
attempt to secure core labor rights for workers? How is the success of those regulatory
efforts to be measured? What is the best way to achieve humane working conditions for
all employees?

To set the stage for considering these questions, this chapter first turns to the phe-
nomenon known as globalization and its implications for labor and employment law and
its practitioners. Having laid out the problem — globalization and its effects — we advance
to a discussion of international and comparative law as possible tools for meeting its chal-
lenges. The chapter concludes with a brief primer on workplace law in the international
realm.

Before beginning, a word about terminology is in order. In this book, as in American
legal parlance more generally, the term “labor law” refers to the legal regulation of collec-
tive bargaining and labor relations, including laws structuring the relationship between
unions and employers, and also that between unions and employees. “Employment law,”
as used in this text, is defined more expansively than is typical in the United States,
covering not only labor law but also legal regulation considered more individual in orien-
tation, including laws prohibiting discrimination, the regulation of wages and hours, the
safeguarding of pensions, and the individual contractual terms of employment. A term
synonymous with employment law in this book is “workplace law,” an umbrella term
encompassing both labor and individual employment law.

1. Globalization

Globalization is a buzzword often bandied about but less frequently defined. Professor
Peter Thomas Muchlinski has identified five ways in which the term is used. The first
is a geographical approach, which sees rapid communications and ease of travel as the
basis for a new global order. Technological advances in this view facilitate geographic
alterations of economic activity away from national economies toward, for example, the
transnational production and distribution chains developed by transnational corporations
(TNCs). A second definition centers on interpreting economic data, which show growing
cross-border economic integration evidenced by increases in international trade, foreign
direct investment (FDI), and cross-border financial flows. Muchlinski’s third approach,
the business management approach, focuses on the rise and activities of global corpora-
tions, which are viewed as the vehicles for worldwide integration of trade and production.
The sociological approach, a fourth conception of globalization, places the emphasis on
the effects of global cultural exchange, and examines phenomena such as worldwide
consumption patterns, globalization backlash in the form of nationalism, and the devel-
opment of multiculturalism. Finally, the political science approach is characterized by
discussions about the displacement by supranational structures of the nation-state as the
primary site of political governance. Peter Thomas Muchlinski, Globalisation and Legal
Research, 37 INT'L LAw. 221 (2003).

There is overlap between these globalization categories, and debate surrounding both
category content and the effects of the phenomena the categories describe. In light of
its close connection to employment matters, it seems reasonable first to examine the
globalization of business management, looking particularly at TNCs.
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a. The Globalization of Business Management

The UN defines a TNC as an enterprise controlling the assets of another entity out-
side its home economy, usually by owning at least 10 percent of the foreign enterprise.
Most such corporations situate their headquarters within the United States, the European
Union, or Japan. Of the top fifty nonfinancial TNCs, eleven are headquartered in the
United States, Germany and France each claim eight, the United Kingdom is home
to seven, and Japan is the base for four. Overall, there are sixty-four thousand TNCs
involved in international production. These entities operate through 866,000 foreign
affliates. More than half the foreign athliates are located in developing countries, with
the greatest concentrations in Asia, Latin America, and the Caribbean. U.N. CoNF. oN
TRADE & DEvV., DEVELOPMENT AND GLOBALIZATION 2004: FACTS AND FIGURES 40, 44,
http://globstat.unctad.org/html/index.html (hereinafter DEVELOPMENT AND GLOBALIZA-
TION 2004).

As a result of a wave of mergers and acquisitions over the last fifteen years, these
mega-corporations have increased their share of economic activity along with their
power and influence. Today TNCs generate over two-thirds of world trade. Bern-
hard G. Gunter & Rolph van der Hoeven, The Social Dimensions of Globalization:
A Review of the Literature 18 (ILO working paper No. 24, 2004), www.ilo.org/public/
english/bureau/integration/globaliz/publicat.htm. TNCs also employ tremendous num-
bers of people worldwide. In the early 19Sos, only nineteen million employees worked for
foreign affiliates. In 2002, foreign affiliates of TNCs employed fifty-three million people.
DEVELOPMENT AND GLOBALIZATION 2004, at 44. Although this increase is significant, one
should note that the numbers nevertheless represent a small percentage of the total global
workforce.

To demonstrate how the presence of foreign afhliates affects national industries, Pro-
fessor Roger Blanpain and researcher Michele Colucci recently recounted the penetra-
tion of such interests in Belgium’s technology industry:

[T]he Americans have a very important piece of the cake. 25% of employment in the
technological enterprises is in US hands. France is good for 13%, Germany and the
Netherlands each for 11%. Japan employs 3.3% of the workforce.

RoGER BranpaiN & MicHELE Corucct, THE GLOBALIZATION OF LABOUR STANDARDS:

Tue SorT Law TRACK 3 (2004).

As grateful as they may be for the creation of jobs, worker insecurity or a sense of a
national “loss of control” may well accompany this state of affairs. Blanpain and Colucci
observe that “decision-making power regarding many jobs in Belgium lies with far away
headquarters.” Id.

The numbers detailed here hint at a massive global trend: the rise over the last
ten years of global production chains or international production sharing. Production
under these systems is carved up and outsourced, sometimes to foreign affiliates but
also to contractors and subcontractors located outside the producer’s home territory.
William Milberg, The Changing Structure of International Trade Linked to Global Pro-
duction Systems: What are the Policy Implications? (ILO working paper No. 33, 2004),
www.ilo.org/public/english/bureau/integration/globaliz/publicat.htm; Hilary K. Josephs,
Upstairs, Trade Law; Downstairs, Labor Law, 33 GEO.WasH. INT'L L. REV. 849, 860

(2001). The industries in which global production predominates include high technology,
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labor-intensive consumer goods, and even the service sector, as exemplified by foreign
call centers and financial services offices.

b. Global Economic Integration

The growth of TNCs and new methods of production are both symptoms of and catalysts
for global economic integration, a phenomenon associated with the creation and con-
solidation of a unified world economy. WiLLIaM TWINING, GLOBALISATION AND LEGAL
THEORY 4 (2000). The concept of a unified global economy implies much more than
greater trade between nations. As Professor Brian Langille notes:

To getto the real phenomenon of globalization. . . . we mustshiftfromaworld in which
not only goods, but services, ideas, money, markets, and production are truly global and
mobile by virtue of advances in communication and transportation technologies. We
must move from the model of shallow economic integration to a model of deep economic
integration in which advancements in transportation and technology enable capital to
see the whole world as its stage.

Brian A. Langille, Seeking Post-Seattle Clarity, in LABOUR LAW IN AN EiRA OF
GLOBALIZATION 137, 143 (Joanne Conaghan, Richard Michael Fischl &

Karl Klare, eds., 2002).

Law and policy play a great role in global economic integration. Deep connections
between national economies could not be made in the absence of a hospitable legal
and policy environment. Indeed, neoliberalism, an economic and political movement
championing free markets that was embraced by most governments around the globe in
the 1980s and 19qos, greatly facilitated significant “removal of government interference
in financial markets, capital markets, and barriers to trade. . . . 7 JosepH E. STIGLITZ,
GLOBALIZATION AND ITS DISCONTENTS 59 (2003). During this period, public policy analy-
sis became dominated by pro-market economic theory that promised deregulation would
provide worldwide opportunity for growth and development. The magnitude of global
economic integration that took place in the wake of this movement can be appreciated by
considering increases in trade, foreign direct investment, and large cross-border financial
flows. Twenty years into the process, we are now positioned to evaluate the contentions
of proponents of neoliberal strategy.

For example, the claim underpinning free trade, a linchpin of neoliberalism, is that
the total economic pie for the world as a whole is larger with free trade than without.
Potentially, all people could be better off in a world without trade barriers. Think of the
advantages we gain from free trade as consumers. The blue jeans or consumer electronics
we buy are less expensive when they are produced in a global free market than if each
country created its own market for these products. With free trade, a huge purchaser of
consumer goods, such as Wal-Mart, can search the globe for the lowest cost blue jeans
or DVD players, thereby driving down the retail price for these items.

But does an opening of markets lead to a larger economic pie? Spurred by international,
regional and national liberalization policies encouraging free markets, world trade has
expanded significantly over the last twenty years. In 2002, 54 percent of the world’s output
was globally traded, an increase from 31 percent in 1980. THE WORLD BANK GROUP, WORLD
DEVELOPMENT INDICATORS 2004 303 (2004) (hereinafter World Development Indicators
2004), http://www.worldbank.org/data/wdizoo4/index.htm. From 1980 to 2000, the value
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of worldwide manufacturing exports tripled. WorLD CoMM'N ON THE SoCIAL DIMENSION
orF GLOBALIZATION, FACTS AND FIGURES (2002) (hereinafter FacTs aND FIGURES). Mer-
chandise exports from all the world’s countries totaled U.S.$6.4 trillion in 2002. Service
exports in 2002 were valued at U.S.$1.6 trillion. DEVELOPMENT AND GLOBALIZATION 2004,
at 48.

Despite this impressive economic activity, the expansion in trade is unevenly dis-
tributed. Two-thirds of the merchandise exports in 2002 and close to three-fourths of the
service exports were from the affluent nations of the developed world. Id. Moreover,
an uneven growth pattern is also evident within the developing world. For example,
although developing countries increased their share of manufacturing exports from 23
percent in 1970 to 38 percent in 1997, most of the growth is due to the performance
of just thirteen economies. Although some East Asian and Latin American economies
saw a significant increase in exports, most developing nations did not. DEVELOPMENT
AND GLOBALIZATION 2004, at 50. Notwithstanding the implementation of trade liberal-
ization programs, over the last two decades most of what the UN terms Least Developed
Countries (LDCs) sustained a proportional decline in their share of global markets.
WOoORLD COMM'N ON THE SOC. DIMENSION OF GLOBALIZATION, A FAIR GLOBALIZATION:
CREATING OPPORTUNITIES FOR ALL 25 (2004), http://www.commissiononglobalization.
org/homelinks/AFairGlobalization.pdf (hereinafter A Fair Globalization).

Another sign and catalyst of global economic integration is foreign direct investment
(FDI), which, with the exception of brief declines in the early 1980s and early 19gos, has
grown steadily for the last thirty years. FDI occurs when an individual or business entity
from one national economy obtains an interest in and influence over an enterprise in
another national economy. That the foreign investor maintains significant control over
management of the entity invested in is a notable aspect of FDI. Cross-border-mergers and
acquisitions make up a portion of global FDI. DEVELOPMENT AND GLOBALIZATION 2004,
at 32. Much of this investment is tied to the globalization of manufacturing production
processes and services. A Fair Globalization, at 33.

Like trade, FDI has been enabled by liberalization measures adopted at the interna-
tional, regional, and national levels. One is hard-pressed to identify countries that do
not wish to lure foreign investment. From 1991 to 2002, 95 percent of the amendments
made to FDI laws by 165 countries made it easier for FDI to occur. DEVELOPMENT AND
GLOBALIZATION 2004, at 360. Despite an improving legal environment for FDI overall,
three-quarters of the foreign investment takes place in wealthy developed countries. Most
of the FDI in the developing countries touches just ten nations, including China, Brazil,
Mexico, Singapore, and Argentina. In 2000, the percentage of FDI inflows in African
nations was less than 1 percent. FACTs AND FIGURES, at 1.

There has been a recent dropoff in FDI. Global FDI, which was valued at U.S.$202
billion in 1990, peaked in 2000 at U.S.$1.5 trillion. In 2002, it had dropped to U.S.$631
billion. World Development Indicators 2004, at 304. Reasons cited for the drop include
weak economic growth, falling stock markets, a decrease in cross-border mergers and
acquisitions, and the completion of privatization in a number of countries. DEVELOPMENT
AND GLOBALIZATION 2004, at 32. Whether the dropoff will persist is unclear. Nonetheless,
FDI remains a major indicator of the extent to which various national economies are
integrated.

In addition to FDI, other forms of private financial flows are associated with grow-
ing international economic integration. These resources include foreign investments in
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national equity markets, foreign bank lending, bonds and trade-related lending by foreign
private creditors, and short-term speculative foreign investment into currency markets. A
Fair Globalization, at 29.

Beginning in the late 1980s, the trend toward greater liberalization of financial markets
made possible significant capital mobility, and greatly increased the influence of private
banks, hedge funds, equity funds, and rating agencies over the economies of developing
nations. Id. at 34. These flows are volatile and subject to speculation; the rapid outflow of
such resources can wreak havoc on an emerging economy, leaving unemployment and
poverty in its wake. Moreover, like FDI and trade, cross-border financial flows reach only
a few emerging market economies; most developing nations and the LDCs are largely
left out of the private global financial system. Id. at 35.

Some of the data referenced above appeared in a 2004 report issued by the ILO’s
World Commission on the Social Dimension on Globalization. The Commission was
established to review in addition to economic growth, changes in employment, income
distribution, and poverty reduction over the roughly twenty-year period in which neolib-
eral economic policy came to dominate public policy and law reform. The following
excerpt, by Susan Hayter, summarizes the Commission’s findings.

SUSAN HAYTER, THE SOCIAL DIMENSION OF GLOBALIZATION: STRIKING THE BALANCE

55 BurLL. Comp. LaB. REL. 1-10 © 2004 by Kluwer Law International, reprinted
with permission from Kluwer Law International, www.kluwer.com

A startling feature of the global economy is that since 1990, aggregate global GDP [gross
domestic product] growth has in fact been slower than previous decades. A few points about
the trends behind this picture of aggregate global GDP growth deserve mentioning:

First, this growth has been uneven across countries. Industrialized countries with a strong
initial economic base, abundance of capital, skill and technological know-how were well
placed to benefit from globalization. Importantly, countries, with large populations such as
China and India experienced significant improvements in economic growth. However, few
developing countries were able to benefit from the fruits of global economic integration and
some suffered negative growth.

Second, the income gap between the richest and poorest countries has significantly
increased.

Third, as evidenced by the Asian financial crisis, countries with remarkable past records of
economic growth can suffer dramatic reversals and heavy social costs. . . .

Moving beyond economic performance. . . . [a]gain there were significant benefits for
some countries and many people. Increased trade and FDI flows did lead to economic growth
in some countries and new jobs in certain sectors, even good quality jobs in, for example,
the overseas affiliates of multinationals. However, as the Commission’s report notes, it is not
possible to make broad generalizations about the impact of FDI and trade on employment
and incomes.

A growing body of evidence shows that the impact has been mixed. For example, a set of
recent ILO studies on the impact of trade on employment and wages in the manufacturing
sector show that in the three Asian economies studied, trade growth had favourable impacts
on employment and wages in manufacturing. By contrast, in Latin American countries such
as Brazil and Mexico, employment levels have either fallen, or there has been no significant
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impact on employment. Real wages of unskilled workers declined and the wage differential
between skilled and unskilled workers increased significantly. . . . .

The picture on income inequality has been mixed. While it increased in some countries in
both the industrialized and developing world, the extent to which globalization is to blame for
this remains an open question and there is significant debate among economists. However,
what is startling is the increase in the concentration of wealth and growing share of gross
income that goes to the top 1 percent of income earners in countries such as the United States,
the United Kingdom and Canada. These high earnings are typically linked to compensation
paid by MNEs [multinational enterprises| and so the increased concentration in wealth can
most likely be attributed to globalization.

Notes

1. What are the implications of the report’s conclusions for national, regional and
international policy making? Should governments of the world “stay the course”
and hope that globalization’s rising tide will raise all boats? What are the dangers
associated with maintaining the status quo?

2. How can a developing nation that has not shared in the fruits of globalization
get more of its benefits? Must it engage in a “race to the bottom” by lowering
its labor standards in order to gain economic growth? Should it instead invest in
infrastructures such as education and health services, to produce the kind of workers
TNCs are looking for? Must it forego taxing foreign direct investment in order to
attract it?

c. Globalization and Legal Regulation

That globalization produces economic effects is beyond dispute. What about globaliza-
tion’s impact on labor and employment law? One of the most common observations
on this subject is that globalization makes it harder for nation-states to regulate their
labor markets through protective laws. Professor Katherine Van Wezel Stone describes
the phenomenon this way:

[G]lobalization encourages regulatory competition. Regulatory competition occurs
when nations compete for business by using lower labor standards. Regulatory com-
petition leads nonlabor groups to oppose labor regulation on the ground that business
flight hurts them. Thus, regulatory competition could trigger a downward spiral: nations
compete with each other for lower labor standards, while labor loses its historic allies at
the domestic level, rendering labor powerless to resist.

Katherine Van Wezel Stone, To the Yukon and Beyond: Local Laborers in a Global Labor
Market 3 ]. SMALL & EMERGING Bus. L. 93, 96 (1999).

Professor Stone’s analysis implies that there is tension between a country’s desire to
attract foreign direct investment (or retain domestic investment) and its ability to maintain
laws guaranteeing just relations at work. Is this so? Logically, the threat of capital flight
might in theory affect the state’s willingness to protect its workers. Patrick Macklem,
Labour Law Beyond Borders 5 ]. INT'L EcoN. L. 605 (2002). To achieve business friendly
environments, countries could fail to revise outdated labor and employment laws or adopt
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laws antithetical to workers” interests. Bob Hepple, Introduction, in SOCIAL AND LABOUR
RicHTS IN A GLOBAL CONTEXT 14 (Bob Hepple, ed., 2002). As Professor Harry Arthurs puts
it: “The least that can be said is that few, if any, national governments in the industrialized
west have concluded that the strengthening of collective labour laws is the best strategy
for enhancing their global competitiveness.” Harry W. Arthurs, The Collective Labour
Law of a Global Economy, in LABOUR LAW AND INDUSTRIAL RELATIONS AT THE TURN OF
THE CENTURY, 143, 154 (Chris Engels & Manfred Weiss, eds., 1998) (hereinafter Arthurs,
Collective Labour Law).

One outspoken advocate of globalization and free trade takes issue with this description
of how and why countries adopt or make changes in workplace legislation. Professor
Jagdish Bhagwati denies that regulatory competition was a causal factor in the movement
toward deregulation that began in the United States in the 1980s. Instead, politicians’ use
of competitive disadvantage rhetoric to justify deregulation was merely a case of political
expediency:

[1]f you wished to deregulate for reasons that had nothing to do with international
competition (e.g., if cost-benefit analysis implied there was too much regulation, or if
there was an ideological preference for deregulation), the smart thing nonetheless was
to say that you were suffering from competition from rivals elsewhere who were less
regulated.

JacDISH BHAGWATI, IN DEFENSE OF GLOBALIZATION 128 (2004) (hereinafter Bhagwati, IN
DErENSE OF GLOBALIZATION).

Bhagwati argues that there has been no “race to the bottom” in the United States
because the economic pressures from globalization are not significant enough to reverse
the gains in labor standards made and continually defended by unions, the Democratic
Party, and pro-regulatory groups in general. In fact, he maintains that the pressure runs in
the other direction toward a “race to the top.” Organized labor in developed countries, fear-
ing the undermining of labor standards athome, agitates for raising labor standards in poor
countries. Id. at 131. Professor Bhagwati is correct that there are such campaigns aimed at
developing nations by unions and other nongovernmental organizations (NGOs). How
might developing nations react to demands that they give up their comparative advantage
in lower labor costs?

The empirical evidence on whether countries do or can attract and retain investment
by downgrading or failing to enforce labor and employment law is controversial and
mixed. The Organisation for Economic Cooperation and Development (OECD), an
intergovernmental policy forum for discussion and research on globalization, in 1996
produced a groundbreaking study on trade, labor standards, and employment. ORGAN-
ISATION FOR EEcoNoMIC CO-OPERATION AND DEVELOPMENT, TRADE, EMPLOYMENT AND
LABOUR STANDARDS: A STUDY OF CORE WORKERS” RIGHTS AND INTERNATIONAL TRADE
(1996). Both that study and a subsequent policy brief found that in general, “coun-
tries where core labour standards are not respected continue to receive a very small
share of global investment flows.” ORGANISATION FOR E.CONOMONIC CO-OPERATION AND
DEVELOPMENT, INTERNATIONAL TRADE AND CORE LABOUR STANDARDS 3 (2000), http://
www.oecd.org/dataoecd/2/36/1917944.pdf. An exception to that conclusion is the case of
China. Id. Moreover, research indicates that some non-OECD countries create export-
processing zones (EPZs) that are exempt from national workplace law in the hope of
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luring investment from developed countries. Id. Working conditions in some EPZs are
notoriously oppressive. HiLARY K. JosepHs, LABOR Law IN CHINA 111 (2d ed. 2003).

There is some evidence that U.S. TNCs’ production location decisions are in fact
influenced in part by industrial relations environments and wage rates, factors that are
distinct from but related to workplace law. One recent study found that U.S. TNCs prefer
to locate in countries with decentralized bargaining and few restrictions on layoffs. U.S.
TNG:s also prefer to locate in low-wage countries. Mario F. Bognanno, Michael P. Keane
& Donghoon Yang, The Influence of Wages and Industrial Relations Environments on
the Production Location Decisions of U.S. Multinational Corporations, 58 INDUS. & LAB.
REL. REV. 171 (2005). As noted, it is clear that many low-wage countries are not able to
attract FDI. What other factors might determine TNCs’ location decisions?

Professor Brian Langille observes that whether TNCs are actually lured to countries
that actively downgrade or undermine their employment laws is really beside the point.
Empirical evidence aside, international competitiveness is an important part of political
debates about labor law reform. In Canada, for example, labor law reform efforts in
Ontario in the 1990s were driven by discussions of the need to attract foreign investment.
Brain A. Langille, Global Competition and Canadian Labor Law Reform: Rhetoric and
Reality, in GLOBAL COMPETITION AND THE AMERICAN EMPLOYMENT LANDSCAPE: As
WE ENTER THE 21ST CENTURY 62143 (Samuel Estreicher, ed., 2000). Unlike Professor
Bhagwati, who sees such rhetoric as relatively inconsequential, Langille argues that “it is
not actual divestment or investment which is the real key; it is the credible threat of such
actions” that can drive policy discussion and outcome. Brian A. Langille, Eight Ways to
Think About International Labour Standards, 31 ]. WORLD TRADE 27, 43 (1997).

Thus far our discussion begs an important question: Why do nation states regulate the
employment relation? Many scholars and policy makers fret about the effectiveness of
legal regulation in the face of globalization. Such concern makes little sense, however,
if the market produces optimal outcomes. With these points in mind, it makes sense to
pause and consider why governments adopt labor and employment laws.

The answer to this foundational question may vary depending on the national juris-
diction one considers. Most continental European policy makers would no doubt find
sufficient justification for regulation in the inherent inequality between employers and
employees. Lord Wedderburn, Common Law, Labour Law, Global Law, in SOCIAL AND
LABOUR RIGHTS IN A GLOBAL CONTEXT 27 (Bob Hepple, ed., 2002). Some Anglo-Saxon
commentators, by contrast, would find unequal power relations as a necessary but insuf-
ficient rationale for placing limitations on the employment relation. Id. The adherents
of this school would in addition require demonstration of economic market failures or
vastly skewed distributive outcomes before formal law could be brought to bear on the
workplace. Id.

Alook at employment regulation in the United States serves as an example of the latter
approach. U.S. law historically did not recognize the potential for abuse in employment
relationships. The 1935 Wagner Act, organized labor’s Magna Carta, takes a step toward
acknowledging workplace reality by referencing the disparity in bargaining power between
employers and employees. Rather than base the statute on a conception of social justice,
however, Congress tied its observations on inequality to economic concerns. Moved by
the very real and practical need to ensure the constitutionality of the legislation, Congress
passed the Wagner Act by invoking the Commerce Clause of the U.S. Constitution, and
referencing the goal of reducing strikes and industrial unrest. Lance Compa, The ILO
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Core Standard’s Declaration: Changing the Climate for Changing the Law, PERSPECTIVES
ON WORK 2426, June 2003.

Sir Bob Hepple’s description of the role of labor law combines economics and morality.
While acknowledging the economic function of workplace law — it redistributes benefits
and risks between employers and workers, affects the efficiency of the firm, and provides
incentives and disincentives for skill acquisition and productivity increases — the law also
has a moral dimension. BoB HEPPLE, LABOUR Laws AND GLOBAL TRADE 13 (2005) (here-
inafter Hepple, Labour Laws). This latter aspect of labor market regulation is grounded
in the notion of human dignity and the idea that labor is “not a commodity or article of
commerce.” Treaty of Peace, June 28, 1919, Part XIII, §2, art. 427, 225 Consol. T.S. 188, 385;
ConsT. oF THE INT'L LABOUR ORG., annex I(a); Clayton Anti-Trust Act of 1914, 15 U.S.C.
§17 (2005). In this sense, workplace laws seek to affect the physical and psychological
well-being of workers as human beings. Hepple, Labour Laws, at 13.

Yet agreeing that inequality, morality or market failures provide some justification for
labor market regulation, and even proceeding to regulate — to put labor and employ-
ment laws on the books — is not the end of the matter. For laws on the books may paint
an inaccurate picture of what life is really like for a nation’s workers. In some develop-
ing countries, for example, the gap between legal doctrine and actual enforcement is
wide indeed. Carlos de Buen Unna, Mexican ‘Irade Unionism in a Time of Transition,
in LABOUR LAW IN AN ERA OF GLOBALIZATION 401, 409 (Joanne Conaghan, Richard
Michael Fischl & Karl Klare, eds., 2002). The same may true for developed countries.
Lance Compa, BLooD, SWEAT AND FEAR: WORKERS' RI1GHTS IN U.S. MEAT AND POULTRY
Prants (Human Rights Watch, 2005), http:// hrw.org/reports/2oo5/usaoios/usaoios.pdf.
Additionally, favorable law on the books is not necessarily a precondition for meaningful
collective action on the part of workers. However, its absence, as Professor James Atle-
son has noted, may greatly complicate efforts aimed at promoting transnational labor
solidarity. James Atleson, The Voyage of the Neptune Jade: The Perils and Promises of
Transnational Labor Solidarity, 52 BurraLo L. REv. 8s, 87 (2004) (hereinafter Atleson,
Voyage of the Neptune Jade).

All this is to say that thinking about the effects of globalization on legal regulation is
a complicated endeavor. Capital mobility and the preferences of many governments for
creating business friendly legal environments present compelling challenges to labor, the
one factor of production that generally is not mobile. Harry Arthurs, Reinventing Labor
Law for the Global Economy: The Benjamin Aaron Lecture, 22 BERKELEY ]. EmpP. & LaB.
L. 271, 281-5 (2001). Because protecting vulnerable workers is a more complex endeavor
than ever before, it is necessary for workers” advocates — unions and other NGOs, social
movements and pro-regulatory groups — to be conversant with all the tools — legal and
otherwise — at their disposal. David M. Trubek, Jim Mosher & Jeffrey S. Rothstein,
Transnationalism in the Regulation of Employment Relations: International Regimes and
Transnational Advocacy Networks, 25 Law & Soc. INQUIRY 1187, 1194 (2000).

d. Globalization and Workplace Trends

Globalization is associated with a number of workplace trends that are detrimental to
worker welfare. These trends include: increases in nonstandard work; the diminished
power of unions; the feminization of labor; the use of migrants as cheap sources of
labor; and the problem of child labor. As you read through the following chapters, these
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developments can be used as lenses through which to assess the effectiveness of the
different legal regimes.

i. Nonstandard work. Studies indicate that industrialized countries in the last several
decades are experiencing an increase in nonstandard work. FRANCINE D. Brau, Mari1-
ANNE A. FERBER & ANNE E. WINKLER, THE Economics OF WOMEN, MEN AND WORK 283
(4th ed. 2002) (hereinafter Blau, Women, Men and Work). Nonstandard work, sometimes
called contingent work, is characterized by impermanence; it may be limited in duration,
hours available, or job security. Workers occupying these jobs work without “an explicit
or implicit contract for long-term employment.” Anne E. Polivka, Contingent and Alter-
native Work Arrangements, Defined, 119 MONTHLY LaB. REV. 3, 7 (Oct. 1996). Although
definitions vary, forms of nonstandard work typically include temporary work, seasonal
agricultural work, part-time employment, self-employment, and labor accomplished in
the informal economy such as day labor and other forms of “off-the-books” employment.
Such workers generally lack the attachment to the labor force of the traditional, full-time
employee who works for a single employer. Peggy R. Smith, Contingent Workers: Lesson
5, 5 Emp. R1s. & Emp. PoL’y ]. 661, 662 (2001).

Most troubling for critics of the trend is that nonstandard workers frequently do without
benefits and protections like sick pay, holidays, pensions, and, in the United States, health
insurance. As Professor Gillian Lester notes:

[Clontingent workers may fail to meet the legal definition of a covered “employee”
under both statutory and private rules. Moreover, even those contingent workers who
qualify as employees may be denied benefits or protections under any number of bright-
line “gatekeeper” tests. Unemployment insurance (Ul), for example, is available only
to workers who have worked some minimum number of hours, earned some minimum
level of income from wages, or both, over a particular period; these factors may exclude
contingent workers at a disproportionate rate.

Gillian Lester, Careers and Contingency, 51 STAN. L. REV. 73, 75-6 (1998) (hereinafter
Lester, Careers and Contingency).

Nonetheless, the limited responsibilities employers owe contingent workers no doubt
motivate them to cultivate these nonstandard relationships. Id. Wal-Mart’s economic
success, for example, is tied in part to its practice of hiring temporary and part-time
workers. Jeff Madrick, Wal-Mart May be the New Model of Productivity, But It Isn’t
Always Wowing Workers, N.Y. TIMES, Sept. 2, 2004, at C 2. See Chapter 14, for details on
Wal-Mart.

Neoclassical economic accounts of nonstandard work emphasize the demand and
supply factors driving the phenomenon and, in general, recommend against state regu-
latory intervention. On the demand side, these accounts focus on the cost savings that
employers can realize in the face of fluctuating need for labor, and the use of contingent
work by employers as an efficient screening device for the permanent workforce. With
respect to supply, neoclassical explanations emphasize the voluntary nature of such work
arrangements. Caregivers with family responsibilities, young people pursuing schooling,
and workers transitioning from full-time employment to retirement may seek and value
the flexibility inherent in contingent work. Blau, Men, Women and Work, at 288.

Labor market segmentation theory, by contrast, highlights the exploitive, involuntary
character of work in a secondary labor market bereft of the benefits and protections,
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and lacking the opportunity for training and advancement available to employees in the
primary labor market. Emphasizing the need for decent work and increased regulation,
those subscribing to this descriptive account note that many of the worst jobs in the
secondary labor market track racial, gender and ethnic lines. Jonathan P. Hiatt, Policy
Issues Concerning the Contingent Workforce, 52 WasH. & LEE L. REv. 739, 744 (1995).

Both neoclassical and labor segmentation explanations contain accurate descriptions
of reality for at least some contingent work relationships. In light of this, how should
policy makers determine whether additional regulation is warranted? Professor Lester
suggests narrowing the category of nonstandard workers who merit further protection
to those who are underemployed; in other words, reform proposals should be geared to
assist those whose skills are underutilized. Employers required to provide these individuals
with increased compensation might “receive sufficient returns . . . to render the change
efficient.” Lester, Careers and Contingency, at124-5. Can solutions grounded in economic
efficiency adequately address charges of worker exploitation and oppression?

Nonstandard work is not only a feature of industrialized economies; it is the predom-
inant form of employment in many developing countries as well. Such forms of work
predate the modern era of globalization, yet competitive markets and global production
systems certainly benefit from them. Take the development of export processing zones
(EPZs), for example. Many developing nations in Asia and Latin America created these
districts holding out tax breaks, the absence of unions, and cheap labor to lure TNCs,
especially producers in the garment, footwear and electronics industries. These efforts
produced many jobs; one estimate indicates that by 1995, twenty-seven million jobs had
been created in EPZs. Today EPZs employ fifty million workers. A Fair Globalization, at
111. Many of the jobs, however, are typified by low pay, poor working conditions, and few
if any benefits. The same is true of the jobs created by global production chains, which
utilize an array of transnational subcontracting arrangements in order to hold down the
price of a final product or service. Marilyn Carr & Martha Chen, Globalization, Social
Exclusion and Gender, 143 INT'L LAB. REV. 129, 135-0 (2004).

Although nonstandard work arrangements are found in both industrial and developing
countries, the policy implications for the latter are different than those for the developed
world. In the developed world, where high employment and, at least outside the United
States, a robust welfare state are the expectations, the discussions about contingent work
often reference unemployment and exclusion from the social safety net. Most developing
countries, however, have not experienced high employment in a primary labor market,
nor has there been a social safety net to catch those who are displaced from it. Moreover,
those concerned with developing economies that have benefited from globalization by
the creation of jobs —such as jobs located in EPZs or as part of global production chains —
are more likely to talk about improving the conditions associated with those jobs than
they are to try to shift the jobs to the formal sector. Id.

ii. The declining power of trade unions. Unions have developed on a national basis.
As will be seen, the nature of unions and of the effects of unionization varies country
to country, even among neighboring nations such as the United Kingdom, France, and
Germany. Additionally, union density and strength may vary within a country. For exam-
ple, unions traditionally have fared poorly in large sections of the southern United States.
Today, the predominant trend affecting the labor movement is a worldwide decline in
unionization.
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In the United States, union density has been falling for decades. In 2005, a mere
12.5 percent of U.S. workers were union members, down from 20.1 percent in 1983.
Although respectable in the public sector, organized labor’s share of the private sector is
negligible. In 2005, only 7.8 percent of the private sector workforce belonged to unions.
These percentages, however, must be kept in perspective. There are 15.7 million union
members in the United States. U.S.DEPT OF LABOR BUREAU OF LABOR STATISTICS PRESS
RELEASE, Jan. 20, 2000, http://www.bls.gov/news.release/unionz.nro.htm.

A similar global trend was described in the ILO’s WORLD LABOUR REPORT 1997—98.
The report noted that of ninety-two countries sampled in 1995, only fourteen had a
union density rate of more than 5o percent. More than half the sample — forty-eight
countries — had unionization rates of less than 20 percent. WORLD LABOUR REPORT 1997—
98 (ILO Publications, 1997). Again, percentages only tell part of the story. Although
the numbers are disputed, by one estimate there are presently over 150 million union
members worldwide. Another estimate pegs global union membership at fifty million.
In ecither case, many more employees, although not members of unions, are covered
by collective agreements. BRuCE E. Kaurman, THE GLOBAL EVOLUTION OF INDUSTRIAL
ReLATIONS: EVENTS, IDEAS AND THE [IRA (2004) (hereinafter Kaufman, Global Evolution
of Industrial Relations).

Although conditions vary by country and region, most commentators believe glob-
alization has weakened unions” influence, especially in industrialized nations. Capitol
mobility places traditionally unionized blue collar industries in competition with lower
cost producers abroad, and has resulted in the loss of unionized jobs. How can a union
respond to an employer’s demand during collective bargaining to meet $6 per hour labor
costs outside the United States when the existing labor cost is $25 per hour? Can the
union’s members agree to such wage cuts?

Shifts in employment toward nonstandard work pose particular challenges for orga-
nized labor. Contingent workers are traditionally thought to be difficult to organize
because they lack attachment to the labor market and work at its periphery in the worst
jobs. Additionally, new human resources techniques emphasizing employee flexibility,
promoting deference to managerial goals, and discouraging union affiliation undercut
workers” impetus to unionize. Although not all these changes are attributable to glob-
alization, they tend to be accentuated by the practices of TNCs. Greg J. Bamber &
Russell D. Lansbury, An Introduction to International and Comparative Employment
Relations, in INTERNATIONAL & COMPARATIVE EMPLOYMENT RELATIONS 313 (3rd ed.
2003).

Notwithstanding apparently gloomy prospects, organized labor is attempting to meet
the challenges of globalization. The primary locus for high level cross-border collabo-
ration is the International Confederation of Free Trade Unions (ICFTU). Founded in
1949, the ICTWU in May 2006 boasts 236 affiliated organizations from 154 countries,
which represent 155 million workers. It provides a forum for national union centers or
confederations — each an umbrella organization with national union members — to work
on issues of common interest, to share information, and to present a united voice on fun-
damental human and labor union rights. Katherine O’'Rourke, Enabling Transnational
Union Activity, in GLOBAL COMPETITION AND THE AMERICAN EMPLOYMENT LANDSCAPE:
As WE ENTER THE 21T CENTURY 1201, 1204-05 (Samuel Estreicher, ed., 2000).

A number of international organizations rely on the ICFTU to represent the interna-
tional labor movement. It plays a major role in the Workers’ Group of the ILO’s Governing
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Body, is the official representative of organized labor at the United Nations, and represents
workers’ interests in its contacts with the International Monetary Fund (IMF), the World
Bank, and the World Trade Organization (WTO). Jonathan P. Hiatt, Deborah Greenfield
& Stacey Heath, Union Participation in International Labor Affairs, in INTERNATIONAL
LABOR AND EMPLOYMENT Laws 43-7 (2d ed., William L. Keller & Timothy J. Darby,
eds., 2003) (hereinafter Keller & Darby, International Labor and Employment Laws).
Despite its size and potential clout, even representatives from the ICTWU sometimes
sound besieged. Notlong ago, Dan Cunniah, at the time director of the ICEFTU’s Geneva
Office, complained that there were forces in the ILO who seek to weaken international
labor standards setting and oversight, and even labor’s role within that international orga-
nization. Dan Cunniah, The ICTWU and Its Policies within the ILO Workers” Group, 55
BurL. Comp. LaB. REL. (2004).

Although the international labor movement surely benefits from the official status
granted the ICTWU by international organizations, none of those organizations is empow-
ered to deal with the day-to-day problems of workers or to pass judgment on individual
employers. Realizing that they are severely disadvantaged in their dealings with TNCs,
national unions are exploring new ways of building and strengthening a multinational
labor movement. Some industry-specific international confederations of unions, such as
the International Metalworkers Federation, have attempted coordinated bargaining across
national borders. Atleson, Voyage of the Neptune Jade, at 107 (2004). The North Ameri-
can Free Trade Agreement (NAFTA) has inspired U.S. and Mexican unions to engage in
cooperative organizing efforts on both sides of the border. Henry J. Frundt, Four Models
of Cross-Border Maquila Organizing, in UNIONS IN A GLOBALIZED ENVIRONMENT, 45-61
(Bruce Nissen, ed., 2002).

There also have been sympathetic shows of transnational solidarity. In 1997, for exam-
ple, dockworkers in the United States, Canada, and Japan refused to unload cargo thought
to have been loaded by an employer that had terminated over three hundred longshore-
men in Liverpool, England. Atleson, Voyage of the Neptune Jade, at 110-15. Andy Stern,
president of the Service Employees International Union, the largest and fastest growing
union in the United States, has been meeting with union leaders from Europe, Australia,
and China to discuss the formation of a new global federation. Matt Bai, The New Boss,
THE NEW YORK TIMES MAGAZINE, Jan. 30, 2005, at 38, 45.

Whether such efforts will flower into a truly transnational labor movement that will
be an effective counterweight to TNCs defies prediction. As Professor Bruce Kaufman
observes:

In the here and now, however, the facts are plain to see — unions are declining, despite
much effort at union renewal, and significant new sources of growth are not on the
horizon. Thus organized labour may be able to hold its own in some countries, but
overall union density is likely to continue to diminish across the world — absent some
unforeseen economic or social shock that causes widespread Depression-era job insecu-
rity and deprivation, major war-time disruption and economic controls, and/or a major
liberalization of labour law to promote more unionism.

Kaufman, Global Evolution of Industrial Relations, at 627-8.

In other words, something more than union leaders’ best efforts or even ordinary employer
overreaching may be needed to catalyze global worker solidarity.
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iii. Globalization and Gender. One of the most striking changes in the world of work
over the last several decades is the significant increase in the numbers of women engaged
in paid labor. In 2003, 40 percent of the world’s 2.8 billion workers were female, an
increase of almost two hundred million women over the last decade. Economic parity,
however, continues to elude women as a group. Women make up a majority of the world’s
working poor — 60 percent. They have higher rates of unemployment than men. Women
earn less than men for the same type of work, even in occupations traditionally held by
women. They are less likely than men to be employed in regular wage and salaried jobs.
INTERNATIONAL LABOR ORGANIZATION, GLOBAL EMPLOYMENT TRENDS FOR WOMEN 2004
(2004), http://www.ilo.org/public/english/employment/strat/download/getyen.pdf. Even
those women most advantaged typically fare worse than their male counterparts. The rate
of progress for women in managerial and professional jobs varies by country but is in gen-
eral slow and uneven. LINDA WIRTH, BREAKING THROUGH THE G1.ASS CEILING: WOMEN
IN MANAGEMENT (ILO, 2004), http:/iwww.ilo.org/public/english/support/publ/textww.
htm#b8457.

Social and cultural factors play a large role in the disadvantage experienced by women
who work for pay. In many developing countries, deep-rooted gender inequalities greatly
constrain women’s options. Across the globe, family matters continue to be the responsi-
bility of women, and countless occupations are segregated by gender. As a result, many
women occupy poorly paid, unstable jobs and are among the most vulnerable workers in
the new economy. These are workers whose paid labor may fall outside formal state reg-
ulation, and who in addition shoulder the burdens of unpaid household work, including
care of children and elderly relatives. Professor Kerry Rittich notes that the feminization
of labor underscores the need for regulation designed to meet the new realities of the labor
market. Ironically, however, neoliberal economic principles counsel against attempts to
obtain protection through legislative or collective means. Kerry Rittich, Feminization and
Contingency: Regulating the Stakes of Work for Women, in LABOUR Law IN AN ERA OF
GLOBALIZATION, 117-22 (Joanne Conaghan, Richard Michael Fischl & Karl Klare, eds.,
2002).

Although women as a whole experience disadvantage in the formal and informal
economies, there are great differences among female workers. Women privileged by
race, class, and ethnicity lead lives that bear scant resemblance, for example, to those
whose labor is central to the global garment and electronics industries. Women of
color, especially those who are immigrants, occupy a disproportionate share of “the most
degraded positions on the economic ladder.” Laura Ho, Catherine Powell & Leti Volpp,
(Dis)Assembling Rights of Women Workers Along the Global Assembly Line: Human Rights
and the Garment Industry, 31 Harv. C.R.-C.L.L. REv. 383, 384-5 (1996). Those working in
the “typically female industries” — processing textiles, producing toys, electronic goods,
and pharmaceuticals — certainly have gained jobs but also “appalling working condi-
tions, few rights, meager pay and no social security of sustainable livelihood.” CHRISTA
WicHTERICH, THE GLOBALIZED WOMAN: REPORTS FROM A FUTURE OF INEQUALITY
2 (2000).

It is a relatively simple matter for Westerners to argue for better working conditions for
women who labor in factories in distant EPZs or even in sweatshops in the developed
world. What happens when oppressive conditions hit closer to home? Professor Donna
Young, in words bound to cause discomfort, tackles the issue of professional middle-class
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women hiring immigrant women to perform household domestic work, work that fre-
quently falls outside the protections of formal labor and employment law:

Employers of domestic workers —who by virtue of their citizenship, class, and/or race are
able to exploit global economic forces that drive women from their homes in search of
remunerative jobs in other countries — plainly benefit from the law’s unequal treatment
of domestic workers. Many of the employers are women. This fact has spurred a reeval-
uation of the assumptions of feminist jurisprudence that patriarchy is the root of gender
oppression in which women are subordinate to men, and in which legal institutions
sustain women’s subordination.

Donna E. Young, Working Across Borders: Global Restructuring and

Women’s Work, 2001 UtaH L. REV. 1, 52.

When a woman lawyer hires a Central American immigrant as a nanny to care for
her children, is the lawyer perpetuating the subordinate status of her employee? Pro-
fessor M. Isabel Medina notes the “irony in the fact that the candidacies of the first
two women ever to be nominated for the position of United States Attorney General
failed, in essence, because the two . . . were working mothers” who had hired undoc-
umented workers to care for their children. M. Isabel Medina, In Search of Quality
Childcare: Closing the Immigration Gate to Childcare Workers, 8 GEO. IMMIGR. L. ].
161 (1994). President Clinton’s nominations began as a celebration of Zoé Baird’s and
Kimba Wood’s accomplishments but degenerated quickly into a reminder of the bar-
riers to equality faced by professional women under a system unresponsive to their
needs, the needs of their children, and those of undocumented childcare workers as
well. Id.

Professor Maria Ontiveros has called for “a vision of global capitalism that puts [women
and people of color] at the center.” Maria L. Ontiveros, A Vision of Global Capitalism
that Puts Women and People of Color at the Center, 3 J. SMALL & EMERGING Bus. L.
27 (1999). One way to begin is to consider the conditions under which women in the
global production system labor, and the legal mechanisms that exist for redressing their
grievances.

PUBLIC REPORT OF REVIEW OF NAO SUBMISSION NO. 9701

U.S. National Administrative Office
Bureau of International Labor Affairs
U.S. Department of Labor

January 12, 1998

I. INTRODUCTION

The U.S. National Administrative office (NAQO) was established under the North American
Agreement on Labor Cooperation (NAALC). The NAALC, the labor supplemental agree-
ment to the North American Free Trade Agreement (NAFTA), provides for the review of sub-
missions concerning labor law matters arising in Canada or Mexico by the U.S. NAO. . . .
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II. SUMMARY OF SUBMISSION 701

U.S. NAO Submission No. g7o1 was filed on May 16, 1996 by Human Rights Watch (HRW),
the International Labor Rights Fund (ILRF), and the National Association of Democratic
Lawyers (Asociacién Nacional de Abogados Democriticos, hereinafter ANAD) of Mexico. The
submission raises issues of discrimination against women job applicants and women workers
in Mexico’s export processing (maquiladora) sector. The submitters allege that maquiladora
employers regularly require female job applicants to verify their pregnancy status as a condition
of employment and deny employment to pregnant women. Additionally, the submitters allege
that some maquiladora employers discharge pregnant employees or deliberately mistreat them
in order to provoke their resignation.

Mexican law guarantees financial and medical support to pregnant workers and their families
through the social security system. However, when workers have not been employed for a
sufficient period (30 weeks) to qualify for social security benefits, employers are required to
provide maternity benefits to pregnant workers, including six weeks of paid leave before and
after delivery. Thus, the alleged basis for the discrimination is economic.

The submitters assert that such discrimination is widely countenanced by Mexican govern-
ment officials charged with enforcing Mexico’s labor laws, and may even be condoned as part
of a wider effort to curb population growth. They assert that these actions are in violation of
Mexican domestic law which prohibits gender discrimination and provides special protection
for pregnant workers. . . .

VI. ANALYSIS
MEXICAN LAW AND PRACTICE

Gender discrimination is clearly prohibited in Mexico’s Constitution and in its Federal Labor
Law [FLL]. Article 4 of the Mexican Constitution states “Man and woman are equal before
the law. . . . 7 Article 5 guarantees that individuals shall not be prevented from pursuing the
work of their choice. Article 4 further provides that all persons have the right to determine
the spacing of their children. Article 3 of the FLL states that “[t]here shall not be established
distinctions among workers for motives of race, sex, age, religious creed, political doctrine,
or social position.” Article 133 states that employers may not “[r]efuse to accept workers for
reason of age or sex. . . . 7 Article 104 states that “[w]omen enjoy the same rights and have
the same obligations as men.” . . .

Pre-Employment . . .

In support of their position that pregnancy screening is widespread, the submitters point to
responses from companies identified in the original HRW Report of August, 1996. In letters
to HRW and the U.S. NAO, four of the companies acknowledged that they have engaged
in the practice of screening female job applicants for pregnancy. . . . Inaletter appended to
the HRW Report, one of these companies additionally stated that the practice is used to avoid
the possibility that pregnant women may seck employment only to obtain maternity benefits
that the Social Security system does not provide. . . .

The submitters” position is further supported by the testimony of women workers at the
public hearing conducted. . . . Women testified that they were required to fill out medical
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questionnaires that went beyond simply ascertaining whether they were pregnant. These
included questions on their last menstruation, sexual activity, birth control methods, and
the number of children they had. They testified that they were interviewed on these same
matters and required to produce urine samples which, they were told, were for the purpose of
determining pregnancy. They told of being hired for training periods and being required to
sign documents agreeing to their dismissal if they became pregnant during that period. They
testified as to warnings they received that they would be dismissed if they became pregnant
and told of being compelled to resign after it was learned by their employer that they were
pregnant. . . .

The Mexican Government has provided information that pregnancy screening is not widely
practiced, and that to the extent that it is, it is legal in Mexico. . . . The Mexican NAO
also stated that, in the absence of an employment relationship, the FLL provides for no legal
process for bringing forth cases of employment discrimination.

However, the Alliance for Equality discusses the practice of pre-employment pregnancy screen-
ing. This document states that discrimination in hiring and in dismissal for reason of preg-
nancy occurs “frequently.” The Alliance for Equality is a five-year policy guideline prepared
by the Secretariat of the Government of Mexico, a cabinet level government agency. In
that document, the government discusses both discrimination in hiring due to pregnancy
and dismissal from employment for reason of pregnancy. The government proposes to estab-
lish “mechanisms to ensure the respect for the rights of women workers and their access to
the welfare and social security systems, on an equal footing with men, in compliance with
Federal Labor Law, in order to avoid discrimination for reason of sex, age, civil status and

”

pregnancy. . . .

[T]The Mexican Government indicates that it is conducting programs of consciousness aware-
ness among women workers and has sought to obtain the voluntary cooperation of the
magquiladora employers to cease the practice of pre-employment pregnancy screening. Evi-
dently, the government finds these practices to be inappropriate, even if they may be techni-
cally legal under Mexican law.

Moreover, the Human Rights Commission for the Federal District offers a markedly different
interpretation to that of the Mexican NAO on the legality of pre-employment pregnancy
screening. The Commission found (1) that the federal agencies it investigated did, in fact,
conduct pregnancy screening and, (2) this practice violated Mexico’s Constitution. . . .

Post-Hire

Mexico’s laws are clear on the matter of post-hire dismissal or reprisal on the basis of gender,
pregnancy, or for any reason not provided by law. Mexico’s Constitution and labor law guaran-
tee the right of all citizens to employment and the FLL provides specific causes and procedures
by which the employment relationship can be terminated. Essentially, the employment rela-
tionship imposes contractual obligations that are enforceable by the labor authorities and by
the courts. Pregnancy is not listed as a justified cause for dismissal from employment and,
therefore, dismissal for reason of pregnancy is prohibited under the FLL. Actions taken against
pregnant workers to coerce them into resigning violate maternity protection clauses under
Article 170 of the FLL. Finally, the FLL makes no provision for probationary labor contracts
under which a worker could be dismissed without cause. . . .
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Despite information that women have been able to win their cases in the CABs [the con-
ciliation and arbitration boards charged to investigate and adjudicate labor disputes] against
post-hire dismissal for reason of pregnancy, the submitters assert that women workers lack
confidence in the CABs for the enforcement of their rights against dismissal for reason of
pregnancy. . . . Working women’s perceptions of the CABs may be reinforced by the lack of
awareness of their rights and their economic circumstances, which mitigates against challeng-
ing authority. Women with little formal education and limited economic means may lack the
wherewithal to pursue legal remedies. Further, fear exists, whether real or perceived, of the
blacklisting of workers who cause trouble. Moreover, a number of the women approached
their union and were advised that there was nothing that the union could do in their defense.
Indeed, the need for a program of orientation and information for women workers is recog-
nized by the Mexican Government in its Alliance for Equality program.

The Alliance for Equality addresses dismissal for reason of pregnancy and indicates that the
government is preparing steps to bring about compliance with the law. The existence of the
document and the action plan included indicates that the Government of Mexico is aware of
this problem and intends to address it. . . .

Notes

1. Consider the submitters in the case. Human Rights Watch is an international
NGO that conducts research, publishes reports and books, consults with inter-
national organizations, and agitates for the amelioration of human rights abuses
around the globe. It is headquartered in New York. The International Labor Rights
Fund is an international NGO dedicated to protecting workers rights and creating
fair global labor standards. Its headquarters are in Washington, DC. The National
Association of Democratic Lawyers of Mexico is a national group of independent
lawyers that provides representation in cases involving labor and indigenous rights.
Professor Kenneth Anderson criticizes international NGOs as undemocratic insti-
tutions using international law to achieve results that have been rejected at the
domestic level. They are not elected and yet assume the mantel of representing
civil society and its interests. This, argues Anderson, is a tremendous threat to
democracy and to national sovereignty. Kenneth Anderson, The Limits of Prag-
matism in American Foreign Policy: Unsolicited Advice to the Bush Administra-
tion on Relations with International Non-Governmental Organizations, 2 CHL. J.
INT'L L. 371 (2001). Is Anderson’s criticism a fair one regarding NAO Submission
NO. g701?

2. The submission was filed with the U.S. NAO under procedures provided for in
the NAALC, the labor side agreement to NAFTA. Details of the NAALC will be
provided in Chapter 6, but it suffices to say that both the procedures and remedies
for cases involving discrimination are limited. Kate Andrias describes the outcome
of the case:

The report criticized the practice of pressuring pregnant women to quit their
jobs, but stopped short of condemning the practice of pre-hire pregnancy test-
ing. The NAO recommended ministerial consultations “for the purpose of ascer-
taining the extent of protections against pregnancy-based gender discrimination
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afforded by Mexico’s laws and their effective enforcement by the appropriate
institutions.” As a result of the consultations, several conferences were held — in
Mexico and the United States — to address issues related to women’s rights at
work.

Kate E. Andrias, Gender, Work, and the NAFTA Labor Side Agreement, 37 U.S.F. L.
REV. 521, 555 (2003).

Andrias notes that despite the insistence of the Mexican government throughout
most of the NAALC proceedings that preemployment pregnancy screening was
legal under domestic law, Mexican authorities ultimately succumbed to political
pressure, changing their interpretation of their own laws. At a conference that was
part of the ministerial agreement in the case, Mexican officials stated that the
practice violates domestic standards. Id. at n. 147. How would you describe what
the submitters achieved by filing a NAALC submission?

3. Are you sympathetic to the economic concerns that motivate employers to
undertake pregnancy screening? Can one characterize the women as acting
opportunistically?

4. IsMexican law to blame in this case? By placing on employers an obligation the state
itself was unwilling and perhaps unable to undertake — providing social security
benefits to a class of pregnant workers — the government increased the cost of hiring
women workers along with the risk that employers would attempt to externalize that
cost. The submitters allege that Mexican authorities were generally unresponsive to
complaints about lack of employer compliance with the law. Is their indifference to
the women’s claims traceable to the fact that many factory workers in the Mexican
maquila sector come from different parts of the country or from Central America?
Why would a country pass a law that it cannot and will not ultimately enforce?
Professor Jagdish Bhagwati explains that “the generosity of these provisions in the
face of acutely limited resources is simply meant to produce a good feeling —
the legislators mean well, but beyond that, alas. . . . 7 Bhagwati, In Defense of
Globalization, at 174. Is Bhagwati’s account of legislative process in the developing
world plausible?

iv. Globalization and Migrant Workers. Although there are several international con-
ventions designed to protect migrant workers, there is no multilateral framework that
structures the movement of people across national borders. Rather, immigration law, and
in particular workplace law that can be invoked and enforced by immigrant workers, is
by and large national law. This regulatory scheme does little to discourage migration,
which continues to accelerate. In 2000, an estimated 175 million people were living out-
side the country in which they were born. INTERNATIONAL MIGRATION REPORT 2002,
Dzprt. oF EconN. aND Soc. ArraIrs, Poruration Div., U.N. Doc. ST/ESA/SER.A/220
(2002). The World Commission on the Social Dimensions of Globalization estimates
that worldwide there are fifteen to thirty million irregular immigrants — people who lack
legal permission to be present and/or to work in the country where they are located.
A Fair Globalization, at 96. Given, as noted later, that an estimated eleven million
undocumented persons reside in the United States alone, the worldwide estimates
appear low.
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THE INTERNATIONAL CONVENTION ON THE PROTECTION OF THE RIGHTS OF ALL
MIGRANT WORKERS AND MEMBERS OF THEIR FAMILIES

G.A. Res. 45/158, annex 45 U.N. GAOR Supp. (No. 49A) at 261, U.N.
Doc. Al45/49 (1990), entered into force July 1, 2003

Preamble
The States Parties to the present Convention. . . .

Have agreed as follows:

Article 1

1. The present Convention is applicable . . . to all migrant workers and members of their
families without distinction of any kind such as sex, race, colour, language, religion or convic-
tion, political or other opinion, national, ethnic or social origin, nationality, age, economic
position, property, marital status, birth or other status. . . .

Article 2
For the purposes of the present Convention:

1. The term “migrant worker” refers to a person who is to be engaged, is engaged or has been
engaged in a remunerated activity in a State of which he or she is not a national. . . .

Article 25

1. Migrant workers shall enjoy treatment not less favorable than that which applies to nationals
of the State of employment in respect of remuneration and:

a. Other conditions of work, that is to say, overtime, hours of work, weekly rest, holidays
with pay, safety, health, termination of the employment relationship and any other
conditions of work which, according to national law and practice, are covered by these
terms;

b. Other terms of employment, that is to say, minimum age of employment, restriction on
home work and any other matters which, according to national law and practice, are
considered a term of employment;

2. [t shall not be lawful to derogate in private contracts of employment from the principle of
equality of treatment referred to in paragraph 1 of the present article.

3. States Parties shall take all appropriate measures to ensure that migrant workers are not
deprived of any rights derived from this principle by reason of any irregularity in their stay
or employment. In particular, employers shall not be relieved of any legal or contractual
obligations, nor shall their obligations be limited in any manner by reason of such irregularity.

Article 26
1. States Parties recognize the right of migrant workers and members of their families:

a. 'To take part in meetings and activities of trade unions and of any other associations
established in accordance with law, with a view to protecting their economic, social,
cultural and other interests, subject only to the rules of the organization concerned;
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C.

To join freely any trade union and any such association as aforesaid, subject only to the
rules of the organization concerned;
To seek the aid and assistance of any trade union and of any such association as aforesaid.

2. No restrictions may be placed on the exercise of these rights other than those that are

prescribed by law and which are necessary in a democratic society in the interests of national
security, public order (ordre public) or the protection of the rights and freedoms of others.

Notes

1.

As of September 20006, only thirty-four countries had become parties to the Inter-
national Convention on the Protection of the Rights of All Migrant Workers and
Members of their Families. Not one of the thirty-four is a developed nation. Do the
excerpts from the Convention above shed light on why so-called receiving nations
are reluctant to embrace it? What rights, if any, are parties bound to extend to
undocumented workers?

The Convention is notable not only for extending workplace equal treatment rights
to all migrant workers but also for providing protections to their families. These pro-
tections include the right to freedom of religion and expression, privacy, property,
urgent medical care, access to education and where possible other state-supported
programs, and freedom from arbitrary arrest or detention. Countries that become
parties also pledge to take steps to end illegal recruitment and trafficking of migrant
workers and to discourage the employment of the undocumented.

From its beginning, the ILO has worked for the protection of migrant workers and
their families. The ILO’s two major conventions on the subject are the Migration
for Employment Convention (Revised) (No. 97) of 1949 and the Migrant Work-
ers (Supplementary Provisions) Convention (No. 143) of 1975. Convention No. 97
requires ratifying states to ensure migrants legally within their borders are afforded
treatment no less favorable than nationals regarding a range of workplace conditions
without discrimination on the basis of nationality, race, religion, or sex. Conven-
tion No. 143 contains provisions pertaining to migrations in abusive conditions
and sections regarding equality of opportunity and treatment. As of October 2006,
the conventions have been ratified by forty-five and nineteen countries, respec-
tively. The ILO has 179 member states. The United States has ratified neither
convention.

The United States is thought to have about eleven million undocumented per-
sons residing within its borders. A majority of these individuals are employed.
One estimate places the number of unauthorized workers in the United States
at 7.2 million, about 4.9 percent of the nation’s labor force. These employees are
highly concentrated in low-wage industries including agriculture, food process-
ing, garment manufacturing, construction, foodservice, hotels and landscaping.
John M. Broder, Immigrants and the Economics of Hard Work, N.Y. TimEs, April
2, 2000, Week in Review, at 3 (hereinafter Broder, Economics of Hard Work); see
also Beth Lyon, When More “Security” Equals Less Workplace Safety: Reconsid-
ering U.S. Laws that Disadvantage Unauthorized Workers, 6 U. Pa. ]. Lab. &
Emp. L. 571, 583-5 (2004). Undocumented workers represent 10 percent of the
low-wage workers in the United States, and in agriculture are thought to comprise
between 5o to 6o percent of the workforce. Wayne A. Cornelius & Takeyuki Tsuda,
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Controlling Immigration: The Limits of Government Intervention, in CONTROL-
LING IMMIGRATION: A GLOBAL PERSPECTIVE 1, 20 (Wayne A. Cornelius et al., eds.,
2004).

5. In terms of origin, 78 percent of undocumented persons in the United States
come from Latin America, 56 percent of those are from Mexico. Whether undoc-
umented workers produce wage effects injurious to other workers is a matter of
some debate. A study by Professor George J. Borjas, who teaches economics and
social policy at Harvard’s Kennedy School of Government, concluded that from
1980 to 2000 the inflow of undocumented migrants caused an “average annual
wage loss for all American male workers . . . [of] $1200, or 4 percent, and nearly
twice that, in percentage terms, for those without a high school diploma.” Broder,
E.conomics of Hard Work, at 3. Wage depression, Borjas found, fell disproportion-
ately on African-Americans and Hispanic-Americans. Id. Does the U.S. economy
depend on undocumented workers to perform jobs that Americans refuse to do?
If the wages and working conditions for those jobs were better, might those jobs
be more appealing to American workers? Would working conditions in the lowest
paid jobs improve by providing undocumented workers with legal status?

HOFFMAN PLASTIC COMPOUNDS V. N.L.R.B.
535 U.S. 137 (2002)

Chief Justice REnnouisT delivered the opinion of the Court, in which Justice O’CONNOR,
Justice ScaLIA, Justice KENNEDY, and Justice THOMAS joined. . . .

The National Labor Relations Board (Board) awarded backpay to an undocumented alien
who has never been legally authorized to work in the United States. We hold that such relief
is foreclosed by federal immigration policy, as expressed by Congress in the Immigration
Reform and Control Act of 1986 (IRCA).

Petitioner Hoffman Plastic Compounds, Inc. (petitioner or Hoffman), custom-formulates
chemical compounds for businesses that manufacture pharmaceutical, construction, and
household products. In May 1988, petitioner hired Jose Castro to operate various blending
machines that “mix and cook” the particular formulas per customer order. Before being hired
for this position, Castro presented documents that appeared to verify his authorization to
work in the United States. In December 1988, the United Rubber, Cork, Linoleum, and
Plastic Workers of America, AFL-CIO, began a union-organizing campaign at petitioner’s
production plant. Castro and several other employees supported the organizing campaign
and distributed authorization cards to co-workers. In January 1989, Hoffman laid off Castro
and other employees engaged in these organizing activities.

Three yearslater, in January 1992, respondent Board found that Hoffman unlawfully selected
four employees, including Castro, for layoff “in order to rid itself of known union supporters”
in violation of §8(a)(3) of the National Labor Relations Act (NLRA)." To remedy this violation,
the Board ordered that Hoffman (1) cease and desist from further violations of the NLRA, (2)

! Section 8(a)(3) of the NLRA prohibits discrimination “in regard to hire or tenure of employment or any
term or condition of employment to encourage or discourage membership in any labor organization.” 49

Stat. 452, as added, 61 Stat. 140, 29 U.S.C. §158(a)(3).
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posta detailed notice to its employees regarding the remedial order, and (3) offer reinstatement
and backpay to the four affected employees. . . .

In June 1993, the parties proceeded to a compliance hearing before an Administrative Law
Judge (ALJ) to determine the amount of backpay owed to each discriminatee. On the final day
of the hearing, Castro testified that he was born in Mexico and that he had never been legally
admitted to, or authorized to work in, the United States. He admitted gaining employment
with Hoffman only after tendering a birth certificate belonging to a friend who was born in
Texas. He also admitted that he used this birth certificate to fraudulently obtain a California
driver’s license and a Social Security card, and to fraudulently obtain employment following
his layoft by Hoffman. . . . Based on this testimony, the ALJ found the Board precluded
from awarding Castro backpay or reinstatement as such relief would be contrary to Sure-Tan v.
NLRB, 467 U.S. 883 (1984), and in conflict with IRCA, which makes it unlawful for employers
knowingly to hire undocumented workers or for employees to use fraudulent documents to
establish employment eligibility.

[The Board reversed with respect to backpay, concluding that the best way to further IRCA’s
policies is to treat undocumented workers in the same manner as other employees. The Court
of Appeals denied Hoffman’s petition for review and the Supreme Court granted certiorari. ]

This case exemplifies the principle that the Board’s discretion to select and fashion remedies
for violations of the NLRA, though generally broad, is not unlimited. . . . Since the Board’s
inception, we have consistently set aside awards of reinstatement or backpay to employees
found guilty of serious illegal conduct in connection with their employment. . . .

... As we have previously noted, IRCA “forcefully” made combating the employment
of illegal aliens central to “[t]he policy of immigration law.” INS v. National Center for
Immigrants’ Rights, 502 U.S. 183, 194, and n. 8 (1991). It did so by establishing an extensive
“employment verification system,”§1324 a(a)(1), designed to deny employment to aliens who
(a) are not lawfully present in the United States, or (b) are not lawfully authorized to work
in the United States, §1324a(h)(3). This verification system is critical to the IRCA regime. To
enforce it, IRCA mandates that employers verify the identity and eligibility of all new hires
by examining specified documents before they begin work. If an alien applicant is unable to
present the required documentation, the unauthorized alien cannot be hired.

Similarly, if an employer unknowingly hires an unauthorized alien, or if the alien becomes
unauthorized while employed, the employer is compelled to discharge the worker upon
discovery of the worker’s undocumented status. Employers who violate IRCA are punished
by civil fines, and may be subject to criminal prosecution. IRCA also makes it a crime for
an unauthorized alien to subvert the employer verification system by tendering fraudulent
documents. It thus prohibits aliens from using or attempting to use “any forged, counterfeit,
altered, or falsely made document” or “any document lawfully issued to or with respect to a
person other than the possessor” for purposes of obtaining employment in the United States.
§§1324¢(a)(1)—(3). Aliens who use or attempt to use such documents are subject to fines and
criminal prosecution. There is no dispute that Castro’s use of false documents to obtain
employment with Hoffman violated these provisions. . . .

We therefore conclude that allowing the Board to award backpay to illegal aliens would
unduly trench upon explicit statutory prohibitions critical to federal immigration policy, as
expressed in IRCA. It would encourage the successful evasion of apprehension by immigration
authorities, condone prior violations of the immigration laws, and encourage future violations.
However broad the Board’s discretion to fashion remedies when dealing only with the NLRA,
it is not so unbounded as to authorize this sort of an award.
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Lack of authority to award backpay does not mean that the employer gets off scot-free.
The Board here has already imposed other significant sanctions against Hoffman — sanctions
Hoffman does not challenge. . . .

Justice BREYER, with whom Justice STEVENS, Justice SOUTER, and Justice GINSBURG join, dis-
senting.

[TThe general purpose of the immigration statute’s employment prohibition is to diminish
the attractive force of employment, which like a “magnet” pulls illegal immigrants toward
the United States. To permit the Board to award backpay could not significantly increase the
strength of this magnetic force, for so speculative a future possibility could not realistically
influence an individual’s decision to migrate illegally.

To deny the Board the power to award backpay, however, might very well increase the
strength of this magnetic force. That denial lowers the cost to the employer of an initial
labor law violation (provided, of course, that the only victims are illegal aliens). It thereby
increases the employer’s incentive to find and to hire illegal-alien employees. Were the Board
forbidden to assess backpay against a knowing employer —a circumstance not before us today —
this perverse economic incentive, which runs directly contrary to the immigration statute’s
basic objective, would be obvious and serious. But even if limited to cases where the employer
did notknow of the employee’s status, the incentive may prove significant—for, as the Board has
told us, the Court’s rule offers employers immunity in borderline cases, thereby encouraging
them to take risks, i.e., to hire with a wink and a nod those potentially unlawful aliens whose
unlawful employment (given the Court’s views) ultimately will lower the costs of labor law
violations.. . . .

Notes

1. After Hoffman Plastic, does an employer who fires an undocumented worker for
union activity violate U.S. labor law? The answer is clearly yes. Hoffman Plastic is a
case about permissible legal remedies not statutory coverage. The Supreme Court’s
decision in Sure-Tan, Inc. v.N.L.R.B., cited in the Hoffman Plastic opinion, held
that undocumented workers are employees under the National Labor Relations
Act. See Sure-Tan, Inc. v. N.L.R.B., 467 U.S. 883, 892—4 (1984).

2. Many state courts in the United States have held their workplace laws apply to
undocumented workers. As a practical matter, however, those courts only approve
reinstatement orders for the wrongfully discharged that are conditioned on the
employee obtaining work authorization within a reasonable period of time. Michael
J. Wishnie, Emerging Issues for Undocumented Workers, 6 U. Pa. ]. Las. & Emp. L.
497, 505 (2004). Moreover, although Hoffman Plastic precludes, at least under the
NLRA, awarding back pay for work not performed, wage and hour laws “continue
to require payment of minimum wages and overtime premiums for work that was
performed, regardless of the immigration status of the employee.” Id. at 509. Does
Hoffman Plastic affect the availability of punitive and compensatory damages under
federal antidiscrimination law? Do its remedial strictures apply to cases where the
employer knowingly hires and illegally fires an undocumented worker?

3. Professor Ruben Garcia argues that Hoffman Plastic represents “a failure to see
immigration as a labor issue and vice versa.” Ruben J. Garcia, Ghost Workers in
an Interconnected World: Going Beyond the Dichotomies of Domestic Immigration
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and Labor Laws, 36 UN1v. of MicH. J. L. REFORM 737, 740 (2003). Rather than
harmonize the two policy goals at stake, the majority pitted immigration control
against the right to organize and determined that the former trumped the latter,
leaving perhaps the most vulnerable group of workers in the United States without
meaningful legal protection. Id. Other commentators are similarly critical of the
decision. See e.g. Cynthia L. Estlund, The Ossification of American Labor Law,
102 Corum. L. REV. 1527, 1564 (2002); Christopher David Ruiz Cameron, Bor-
derline Decisions: Hoffman Plastic Compounds, The New Bracero Program, and
the Supreme Court’s Role in Making Federal Labor Policy, 51 UCLA L. Rev. 1
(2003); Robert 1. Correales, Did Hoffman Plastic Compounds, Inc. Produce Dis-
posable Workers? 14 BERKELEY LA Raza L. ]. 103 (2003); Thomas J. Walsh, Hoff-
man Plastic Compounds, Inc. v. N.L.R.B.: How the Supreme Court Eroded Labor
Law and Workers Rights in the Name of Immigration Policy, 21 Law & INEQ. 313
(2003).

4. Asnoted earlier, pursuant to an AFL-CIO complaint filed against the United States,
the ILO’s Committee on Freedom of Association found that Hoffinan Plastic leaves
the NLRB with insufficient remedies to ensure that undocumented workers are
protected against antiunion discrimination. The CFA concluded its report with the
following recommendation:

The Committee invites the Government to explore all possible solutions, includ-
ing amending the legislation to bring it into conformity with freedom of association
principles, in full consultation with the social partners concerned, with the aim of
ensuring effective protection for all workers against acts of anti-union discrimina-
tion in the wake of the Hoffman decision. The Government is requested to keep
the Committee informed of the measures taken in this regard.

International Labour Organization, Committee on Freedom of Association,
Complaints against the Government of the United States Presented by the American
Federation of Labor and Congress of Industrial Organizations (AFL-CIO) and the
Confederation of Mexican Workers (CTM), Case No. 2227, Report No. 332, § 613
(2003).

The Inter-American Court of Human Rights (IACHR) issued an advisory opinion
in September 2003 in response to a case filed by the Mexican government, the
latter having reacted with concern to the Hoffman decision. The advisory opinion
held that despite their irregular status, undocumented workers are entitled to the
same labor rights as all workers, including back pay. This principle is of special
importance given that undocumented workers are frequently afforded unfavorable
conditions compared to other workers. Inter-American Court of Human Rights,
Advisory Opinion OC-18/03, Juridical Condition and Rights of the Undocumented
Migrants, 9136 (Sept. 17, 2003). Neither the ILO nor the IACHR opinion is binding
on the United States.

5. Hoffman Plastic aside, many undocumented workers labor in industries and occu-
pations that are excluded from coverage under the NLRA. Notable among these
are domestic workers and farm workers. Statutorily excluded workers may still orga-
nize and engage in collective activities but lack the legal protections of federal law
when they do so. Nonetheless, groups of such workers have had some successes in
organizing for better working conditions, in some cases taking advantage of their
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exclusion from the NLRA by engaging in boycott activities that would be illegal if
they were covered by the statute. Julie Yates Rivchin, Building Power Among Low-
Wage Immigrant Workers: Some Legal Considerations for Organizing Structures and
Strategies, 28 N.Y.U. Rev. L. & Soc. CHANGE 397, 418—24 (2004); Peggie R. Smith,
Organizing the Unorganizable: Private Paid Household Workers and Approaches to
Employee Representation, 79 N.C.L. REV. 45 (2000).

6. A formative immigrant rights movement is taking root in the United States. Begin-
ning in March 2000, civil rights protests have been held by immigrants and their
supporters in a number of major American cities, including New York, Chicago,
and Los Angeles. Sheryl Gay Stolberg, After Immigration Protests, Goal is Still
Elusive, N.Y. TiMES, May 3, 2000, at A1. On May 1, 2006, hundreds of thousands
“skipped work, school and shopping . . . and marched in dozens of cities coast
to coast” in support of a boycott aimed at demonstrating the economic clout of
documented and undocumented immigrants. Randal C. Archibold, Immigrants
Take to U.S. Streets in Show of Strength, N.Y. TiMES, May 2, 2000, at A1. The
protesters also hope to influence Congress by undermining support for a bill in the
House of Representatives “making it a felony for an illegal immigrant to be in the
country. . . . 7 Id.

v. Globalization and Child Labor. The issue of child labor is one of global dimensions,
in which clear definitions are needed to measure the extent of the problem and flexible
approaches are required to fashion effective, country-specific, contextual solutions. See
Amy R. Ritualo, Charita L. Castro, and Sarah Gormly, Measuring Child Labor: Impli-
cations for Policy and Program Design, 24 Comp. LaB. L. & PoL’Y ]. 401 (2003). As an
initial matter, both the UN Convention on the Rights of the Child and the ILO’s Worst
Forms of Child Labour Convention (No. 182) define a child as an individual less than
eighteen years old. Children under five, however, are generally thought to be too young
to work or to begin school. Thus, for measurement purposes, the ILO, for example, has
focused on statistical compilation for the group of children ages five to seventeen years of
age. INT'L LABOUR OFFICE, INT'L PROGRAMME ON THE ELIMINATION OF CHILD LABOUR,
Every CHILD CounTs: NEW GLOBAL ESTIMATES ON CHILD LABOUR 23—4 (ILO, 2002)
(hereinafter Every Child Counts).

A key challenge, both for measurement and regulatory activity, is determining how
to draw the line between permissible work and child labor, the latter being targeted
for elimination under the ILO’s Fundamental Principles and Rights at Work, its Min-
imum Age Convention (No. 138), the Worst Forms of Child Labour Convention (No.
182), and the conventions” supplementary but nonbinding Recommendations. Some
forms of economic activity engaged in by children are regarded by many as positive,
while child labor, it is hoped, will someday cease to exist. Additionally, all child labor
is not equal in its detrimental effect, creating the necessity of identifying the worst
forms of child labor, “which require urgent action for elimination.” Every Child Counts,
at 25.

While work is ongoing to establish an internationally recognized definition of child
labor, the ILO’s International Programme on the Elimination of Child Labour (IPEC)
has produced startling estimates on the extent of the global child labor problem, and,
much more recently, in a new ILO report, very heartening news about its decline. For
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the purpose of its seminal 2002 report, IPEC defined child labor through a process of
exclusion and then addition. More specifically, and based in part on the Minimum Age
Convention (No. 138), child labor consists of all economic activity engaged in by children
under the age of fifteen, excluding those under five years old, and excluding those between
twelve and fourteen years of age who spend fewer than fourteen hours a week working,
unless their activities are hazardous. Added to those numbers are fifteen- to seventeen-
year-olds engaged in the worst forms of child labor. Using that definition, IPEC estimated
in 2002 that approximately 246 million children were engaged in child labor. Of those,
171 million worked in hazardous situations, and 8.4 million in the unconditional worst
forms of child labor. INT'L LABOUR OFFICE, INT'L PROGRAMME ON THE ELIMINATION OF
CHILD LABOUR, IPEC ACTION AGAINST CHILD LABOUR: HIGHLIGHTS 2004 13 (ILO 2005)
(hereinafter IPEC Action).

The new report, released in May 2000, describes an 11 percent worldwide drop in
child labor. Today, child laborers number 218 million, 126 million of whom work under
hazardous conditions. The percentage drop in that latter category over a four-year period
was 26 percent. INT'L LABOUR OFFICE, REPORT OF THE DIRECTOR-GENERAL, THE [END OF
CuiLp LaBour: WiTHIN ReacH xi (ILO, 2000) (hereinafter The End of Child Labour).
As encouraging as these numbers are, the eventual elimination of child labor will depend
on a sustained global commitment to eradication of this tragic phenomenon.

Child labor is ubiquitous in the developing world, although the problem varies by
global region. In Sub-Saharan Africa, for example, over forty-nine million children work.
Id. at 8. Children are used in armed conflict, work in mining, engage in hazardous
agricultural work, and are the victims of trafficking and sexual exploitation. Reports
of children sold into bonded labor and slavery have been made in some areas. IPEC
Action, at 29. Drought, civil war, and the HIV/AIDS epidemic exacerbate the problem by
destabilizing and increasing the vulnerability of African families. Id. at 58. See also Linda
Smith & Mohamed Mattar, Creating International Consensus on Combating Trafficking
in Persons: U.S. Policy, The Role of the UN, and Global Responses and Challenges, 28-
WTR FLETCHER IF. WORLD AFF. 155, 158—9 (2004).

Asia and the Pacific region are home to the highest number of child laborers. An
estimated 122.3 million children, ages five to fourteen, are economically active. The End
of Child Labour, at 8. Many of the worst forms of child labor exist in the region. Tolerance
of child labor coupled with political instability in some countries makes addressing the
problem a particular challenge. IPEC Action, at 31.

Poverty and limited access to public schooling are among the most important factors
affecting the supply of children as workers. On the demand side, children provide a
cheap, easily exploitable source of labor. Domestic political indifference, lack of regu-
latory expertise and apparatuses, and cultural attitudes perpetuate the practice. Michele
D’Avolio, Child Labor and Cultural Relativism: From 1gth Century America to 21st Cen-
tury Nepal, 16 Pace INT'L L. REv, 109, 1369 (2004); Angli Garg, A Child Labor Social
Clause: Analysis and Proposal for Action, 31 N.Y.U.J. INT’L L. & Por. 473, 478-84 (1999);
Claudia R. Brewster, Restoring Childhood: Saving the World’s Children from Toiling in
Textile Sweatshops, 16 ].L.. & Com 191, 194—7 (1997).

As a practical matter, it is vitally important to address and eradicate child labor in its
most egregious form. The ILO’s Worst Forms of Child Labour Convention (No. 182), as
of October 2006 ratified by 162 countries including the United States, defines the range
of activities that urgently require prohibition and elimination.
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CONVENTION CONCERNING THE PROHIBITION AND IMMEDIATE ACTION FOR
THE ELIMINATION OF THE WORST FORMS OF CHILD LABOUR (ILO NO. 182)

38 LL.M. 1207 (1999), entered into force Nov. 19, 2000.

Article 3
For the purposes of the Convention, the term worst forms of child labour comprises:

(a) all forms of slavery or practices similar to slavery, such as the sale and trafficking of children,
debt bondage and serfdom and forced or compulsory labour, including forced or compulsory
recruitment of children for use in armed conflict;

(b) the use, procuring or offering of a child for prostitution, for the production of pornography
or for pornographic performances;

(¢) the use, procuring or offering of a child for illicit activities, in particular for the production
and trafhicking of drugs as defined in the relevant international treaties;

(d) work which, by its nature or the circumstances in which it is carried out, is likely to harm
the health, safety or morals of children.

Notes

1. Of the definitions above, Article 3(d) is the subsection most open to varying inter-
pretations. The Convention leaves it to Member States to determine the types of
work that fall under Article 3(d), in consultation employer and labor organizations,
and in consideration of international standards. Particular attention is to be paid
to the ILO’s non-binding Worst Forms of Child Labour Recommendation, which
provides that:

In determining the types of work referred to under Article 3(d) of the Convention,
and in identifying where they exist, consideration should be given, inter alia, to:

(a) work which exposes children to physical, psychological or sexual abuse;
(b) work underground, under water, at dangerous heights or in confined spaces;

(c) work with dangerous machinery, equipment and tools, or which involves the
manual handling or transport of heavy loads;

(d) work in an unhealthy environment which may, for example, expose children
to hazardous substances, agents or processes, or to temperatures, noise levels, or
vibrations damaging to their health;

(e) work under particularly difficult conditions such as work for long hours or
during the night or work where the child is unreasonably confined to the premises
of employer.

ILO Recommendation Concerning the Prohibition and Immediate Elimination of

the Worst Forms of Child Labour Recommendation (No. 190), p 3, June 17, 1999, 38
LL.M. 1211 (1999).

2. Jagdish Bhagwati describes the child labor problem as “long-standing and histori-
cally inherited” and posits that globalization is neither a cause nor an exacerbating
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factor. Indeed, to the extent that globalization results in poverty reduction, he argues
that it accelerates a reduction in child labor. Bhagwati, In Defense of Globaliza-
tion, at 68. Bhagwati counsels against the use of international pressure to eliminate
the practice except in the case of global trafficking of children, which he agrees
calls for “corrective action.” Id. Developing nations have in general made similar
arguments. Calls for the World Trade Organization, the international organization
that develops and enforces rules for conducting international trade, to become a
forum for addressing issues such as child labor are strongly resisted by the devel-
oping world. Such trade-labor linkage is seen by developing countries as veiled
protectionism by industrialized nations, a way to deprive them of their compara-
tive advantage in cheap labor, and an encroachment on their national sovereignty.
Kristin Weldon, Piercing the Silence or Lulling You to Sleep: The Sounds of Child
Labor, 7-SPG WIDENER L. SYmP. J. 227, 239-40 (2001).

3. Professor Hugh Hindman portrays pervasive child labor as a scourge of economi-
cally underdeveloped nations, arguing that industrialization is initially the cause of
the problem and somewhat later, its eradication. Hugh D. Hindman, Global Child
Labor: What We Know, What We Need to Know, in PROCEEDINGS, 53rd ANNUAL
MEETING OF THE INDUSTRIAL RELATIONS RESEARCH ASS'N 14, 15 (2001). Using the
United States as an instructive model, Hindman notes:

In early phases of industrialization [in the U.S.], factors such as habit, custom and
tradition, uneven technological advancement, and lack of alternatives (especially
schools) virtually ensured that children would be put to work. In later stages of
industrialization, factors such as the emergence of a reform movement, continued
technological advancement, and growing availability of alternatives (especially
schools) operated to curb child labor.

Id. at 1s.

Hindman believes that the United States has eradicated child labor in mining,
manufacturing, and commercial retail. He notes that the United States is still
vulnerable to the problem in the street trades, in sweatshops, and most glaringly,
in agriculture. Id. at 20.

4. Are there lessons for the rest of the world to be drawn from U.S. experience? Dis-
cussing the example of India, Professor M. Neil Browne and his colleagues caution
that the U.S. style approach of adopting a legislative response to child labor may
not work in the developing world. An outright ban on child labor can result “in
children being pushed into worse forms of labor for even lower pay.” M. Neil
Browne, et al., Universal Moral Principles and the Law: The Failure of One-Size-
Fits-All Child Labor Laws, 27 Hous. J. INT'L L. 1, 35 (2004). These commenta-
tors argue that a “one-size-fits-all” moral regulatory structure . . . constitutes an
abdication of responsible policy-making.” Id. at 6. Instead, they advocate crafting
context-specific solutions by carefully considering national, economic, cultural,
and historical factors.

5. Child labor has not been entirely eliminated in the developed world. For example,
the NGO Human Rights Watch charges that the United States has failed to comply
with the ILO’s Worst Forms of Child Labor Convention (No. 182) because of the
number of children working — often for extremely long hours — in the agricultural
sector, the fact that some operate dangerous machinery, and that many are exposed
to pesticides. Both the existing legislation covering child agricultural work and its
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enforcement apparatus are accused of being ineffective. The NGO estimates that
there are between three hundred thousand to eight hundred thousand child farm
workers in the United States. The majority of these children are Latino. Human
RicuTs Watch, FINGERS TO THE BONE: UNITED STATES FAILURE TO PROTECT CHILD
FARMWORKERS (June 2000), at http://www.hrw.org/reports/zooo/frmwrkr/index.
htm; see also Rupneet Sidhu, Child Laborers: The World’s Potential Future Labor
Resource Exploited and Depleted, 15 HASTINGS WOMEN’S L.J. 111, 12530 (2004).

6. In 2003, the ILO Committee of Experts on the Application of Conventions and
Recommendations (CEACR) published an Individual Observation on the subject
of child labor in the U.S. Responding to allegations of the International Confedera-
tion of Free Trade Unions that U.S. labor standards on child labor contain insuffi-
cient employer penalties and are inadequately enforced, the CEACR observed that
U.S. law exempts the agricultural sector from restrictions on the number of hours
worked by children. It also cited U.S. government reports noting that children in
agriculture employment are legally allowed to work at younger ages, for longer
periods of time, and in more hazardous occupations than children in other indus-
tries. The CEACR expressed the hope that the United States will amend relevant
legislation and regulations to correct these deficiencies. ILO International Labour
Standards Department, Committee of Experts on the Application of Conventions
and Recommendations Individual Observation Concerning Convention No. 182,

Worst Form of Child Labour, 1999 United States (2003).

B. THINKING DEEPLY ABOUT INTERNATIONAL AND
COMPARATIVE EMPLOYMENT LAW

The text, up to this point, has proceeded as if studying international and comparative
employment law is a straightforward and uncontroversial undertaking. That there is a
casebook on the subject certainly implies that there is value in the exercise. For exam-
ple, possible solutions to the workplace problems described above may be discovered by
exploring labor market regulation in different countries, and at the supra- and interna-
tional level. Yet the use of foreign law by public policy makers, especially those in the
judicial branch, has recently generated considerable debate in the United States. More-
over, those interested in looking at law outside their national jurisdiction should begin by
acknowledging the complexity of the undertaking, and remaining mindful of the possible
uses and abuses of the comparative enterprise. To that end, this section will focus on the
American dispute over the propriety of using international and foreign national law in
judicial opinions, offer some cautionary and enthusiastic exhortations about comparative
labor and employment law study, and provide some comparative employment data.

1. The U.S. Debate over Judges” Use of Foreign Law

As most students discover early in their law school careers, American law traces its roots
to English law. English common law not only governed the American colonies, after
Independence through so-called reception statutes it became the basis for state common
law. DaN B. DoBas, THE Law oF TORTS 262 (West, 2000). Professor Vicki Jackson notes
that the country’s founders had a healthy interest in both the laws of other countries and in
international law, which was at that time referred to as the “law of nations.” Indeed, a few
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of the Supreme Court’s early constitutional decisions referenced international practices
and foreign national law. Vicki Jackson, The Court Has Learned from the Rest of the World
Before, LEGAL AFFAIRS, July/Aug 2004, available at http://www.legalaffairs.org/issues/July-
August-2004/teature_jackson_julaugo.html.

Nonetheless, and unlike some other countries whose courts frequently cite judicial
decisions from other national jurisdictions, the jurisprudence of the United States can
be characterized as relatively isolationist. American judges rarely venture beyond U.S.
borders in crafting their opinions. MARTHA ALBERTSON FINEMAN, THE AuTONOMY MYTH:
A'THEORY OF DEPENDENCY 284 (2004). Writing in 1999, U.S. Supreme Court Justice Ruth
Bader Ginsburg remarked favorably upon foreign courts that acknowledge American law,
and bemoaned the fact that “[t]he same readiness to look beyond one’s own shores has not
marked the decisions of the court on which I serve.” Ruth Bader Ginsburg & Deborah
Jones Merritt, Affirmative Action: An International Human Rights Dialogue, 21 CARDOZO
L. REv. 253, 282 (1999).

More recently, several notable decisions of the Supreme Court indicate that Justice
Ginsburg and her more internationally minded colleagues may be reversing the trend
that prompted her comments in 1999. In 2002, the Court referenced the disapproval of
the world community to buttress its decision that execution of the mentally retarded is
constitutionally impermissible. Atkins v. Virginia, 536 U.S. 304, 317 n.21 (2002). More
controversial was the Court’s decision the next year, which used foreign law to support its
conclusion thata Texas statute criminalizing consensual homosexual conductviolated the
Due Process Clause of the Fourteenth Amendment. Lawrence v. Texas, 539 U.S. 558, 572—
77 (2003). The majority’s reference to international and foreign national law was described
by Justice Scalia in dissent as “meaningless” and “[d]angerous dicta.” Id. at 598. A group
of incensed U.S. congressional representatives thereafter sponsored a bill “[e]|xpressing
the sense of the House of Representatives that judicial determinations regarding the
meaning of the laws of the United States should not be based on judgments, laws, or
pronouncements of foreign institutions” unless those sources “inform an understanding
of the original meaning of the laws of the United States.” H.R. Res. 568, 108th Cong.,
and Sess. (Mar. 17, 2004).

ROPER V. SIMMONS

543 U.S. 551 (2005)

Justice KENNEDY delivered the opinion of the Court, in which Justice STEVENS, Justice SOUTER,
Justice GINSBURG, and Justice BREYER joined.

This case requires us to address, for the second time in a decade and a half, whether
it is permissible under the Eighth and Fourteenth Amendments to the Constitution of the
United States to execute a juvenile offender who was older than 15 but younger than 18
when he committed a capital crime. In Stanford v. Kentucky, 492 U.S. 361, 109 S.Ct. 2969, 106
L.Ed.2d 306 (1989), a divided Court rejected the proposition that the Constitution bars capital
punishment for juvenile offenders in this age group. We reconsider the question. . . .

1I

The Eighth Amendment provides: “Excessive bail shall not be required, nor excessive fines
imposed, nor cruel and unusual punishments inflicted.” The provision is applicable to the
States through the Fourteenth Amendment. . . .
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The prohibition against “cruel and unusual punishments,” like other expansive language
in the Constitution, must be interpreted according to its text, by considering history, tradition,
and precedent, and with due regard for its purpose and function in the constitutional design.
To implement this framework we have established the propriety and affirmed the necessity of
referring to “the evolving standards of decency that mark the progress of a maturing society”
to determine which punishments are so disproportionate as to be cruel and unusual. Trop v.
Dulles, 356 U.S. 86, 100101, 78 S.Ct. 590, 2 L..Ed.2d 630 (1958) (plurality opinion). . . .

[The Court reviewed objective indicia of U.S. practice and concluded that there exists a
national consensus rejecting the juvenile death penalty. It also elaborated on the differences
between juveniles and adults to demonstrate that juvenile offenders cannot reliably be classi-
fied among the most deserving of execution. |

v

Our determination that the death penalty is disproportionate punishment for offenders under
18 finds confirmation in the stark reality that the United States is the only country in the
world that continues to give official sanction to the juvenile death penalty. This reality does
not become controlling, for the task of interpreting the Eighth Amendment remains our
responsibility. Yet at least from the time of the Court’s decision in Trop, the Court has referred
to the laws of other countries and to international authorities as instructive for its interpretation
of the Eighth Amendment’s prohibition of “cruel and unusual punishments.” . . . .

As respondent and a number of amici emphasize, Article 37 of the United Nations Con-
vention on the Rights of the Child, which every country in the world has ratified save for
the United States and Somalia, contains an express prohibition on capital punishment for
crimes committed by juveniles under 18. United Nations Convention on the Rights of the
Child, Art. 37, Nov. 20, 1989, 1577 U.N.T'S. 3, 28 L.L.M. 1448, 1468-1470 (entered into force
Sept. 2,1990). . . . Noratifying country has entered a reservation to the provision prohibiting
the execution of juvenile offenders. Parallel prohibitions are contained in other significant
international covenants. . . .

Respondent and his amici have submitted, and petitioner does not contest, that only seven
countries other than the United States have executed juvenile offenders since 19go: Iran,
Pakistan, Saudi Arabia, Yemen, Nigeria, the Democratic Republic of Congo, and China.
Since then each of these countries has either abolished capital punishment for juveniles or
made public disavowal of the practice. . . . Insum, itis fair to say that the United States now
stands alone in a world that has turned its face against the juvenile death penalty.

Though the international covenants prohibiting the juvenile death penalty are of more
recent date, it is instructive to note that the United Kingdom abolished the juvenile death
penalty before these covenants came into being. The United Kingdom’s experience bears
particular relevance here in light of the historic ties between our countries and in light of
the Eighth Amendment’s own origins. The Amendment was modeled on a parallel provision
in the English Declaration of Rights of 168g. . . . As of now, the United Kingdom has
abolished the death penalty in its entirety; but, decades before it took this step, it recognized
the disproportionate nature of the juvenile death penalty; and it abolished that penalty as a
separate matter. . . .

It is proper that we acknowledge the overwhelming weight of international opinion against
the juvenile death penalty, resting in large part on the understanding that the instability and
emotional imbalance of young people may often be a factor in the crime. . . . The opinion
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of the world community, while not controlling our outcome, does provide respected and
significant confirmation for our own conclusions. . . .

Justice scaLia, with whom Chief Justice REENQUIST and Justice THOMAS join, dissenting.

111

Though the views of our own citizens are essentially irrelevant to the Court’s decision today,
the views of other countries and the so-called international community take center stage.

The Court begins by noting that “Article 37 of the United Nations Convention on the Rights
of the Child, [1577 U.N.T.S. 3, 28 .L.M. 1448, 1468-1470, entered into force Sept. 2, 1990],
which every country in the world has ratified save for the United States and Somalia, contains
an express prohibition on capital punishment for crimes committed by juveniles under 18.”
Ante, at 1199 (emphasis added). The Court also discusses the International Covenant on Civil
and Political Rights (ICCPR), December 19, 1966, 999 U.N.'T'S. 175, ante, at 1194, 1199, which
the Senate ratified only subject to a reservation that reads:

The United States reserves the right, subject to its Constitutional restraints, to impose
capital punishment on any person (other than a pregnant woman) duly convicted under
existing or future laws permitting the imposition of capital punishment, including such
punishment for crime committed by persons below eighteen years of age.

Senate Committee on Foreign Relations, International Covenant on Civil and Political
Rights, S. Exec. Rep. No. 102-23, (1992).

Unless the Court has added to its arsenal the power to join and ratify treaties on behalf of the
United States, | cannot see how this evidence favors, rather than refutes, its position. That
the Senate and the President — those actors our Constitution empowers to enter into treaties,
see Art. 11, §2 — have declined to join and ratify treaties prohibiting execution of under-18
offenders can only suggest that our country has either not reached a national consensus on
the question, or has reached a consensus contrary to what the Court announces. That the
reservation to the ICCPR was made in 1992 does not suggest otherwise, since the reservation
still remains in place today. . . .

More fundamentally, however, the basic premise of the Court’s argument — that American
law should conform to the laws of the rest of the world — ought to be rejected out of hand.
In fact the Court itself does not believe it. In many significant respects the laws of most other
countries differ from our law — including not only such explicit provisions of our Constitution
as the right to jury trial and grand jury indictment, but even many interpretations of the
Constitution prescribed by this Court itself. . . .

The Court’s special reliance on the laws of the United Kingdom is perhaps the most
indefensible part of its opinion. It is of course true that we share a common history with
the United Kingdom, and that we often consult English sources when asked to discern the
meaning of a constitutional text written against the backdrop of 18th-century English law and
legal thought. . . . [T]he Court undertakes the majestic task of determining (and thereby
prescribing) our Nation’s current standards of decency. It is beyond comprehension why
we should look, for that purpose, to a country that has developed, in the centuries since the
Revolutionary War —and with increasing speed since the United Kingdom’s recent submission
to the jurisprudence of European courts dominated by continental jurists — a legal, political,
and social culture quite different from our own. If we took the Court’s directive seriously,
we would also consider relaxing our double jeopardy prohibition, since the British Law



30 The Global Workplace

Commission recently published a report that would significantly extend the rights of the
prosecution to appeal cases where an acquittal was the result of a judge’s ruling that was
legally incorrect. . . . We would also curtail our right to jury trial in criminal cases since,
despite the jury system’s deep roots in our shared common law, England now permits all but
the most serious offenders to be tried by magistrates without a jury. . . .

The Court should either profess its willingness to reconsider all these matters in light of
the views of foreigners, or else it should cease putting forth foreigners’ views as part of the
reasoned basis of its decisions. To invoke alien law when it agrees with one’s own thinking,
and ignore it otherwise, is not reasoned decisionmaking, but sophistry. . . .

Notes

1. To what end and for what purpose does the majority in Roper v. Simmons use
international and British law? Foreign law in this case has no value as precedent;
it is not controlling in the sense of binding the Court. Justice Kennedy professes
only to be looking at such authority for confirmation of the Court’s conclusion that
the juvenile death penalty is unconstitutional. Is he not also using foreign law to
illustrate that society’s evolving standards of decency reject the execution of those
who commit crimes when they are under the age of eighteen? Can one argue
that the majority uses foreign law to help inform an understanding of what actions
constitute cruel and unusual punishment under the U.S. Constitution?

2. Professor Joan Larsen describes three ways in which the Supreme Court uses for-
eign authority. The first she labels “expository” use, which occurs when the Court
contrasts foreign law with U.S. law in order to better explain the latter. By explaining
what U.S. law is not, one gets a better sense of what it is. Larsen calls a second type
of use “empirical.” Here the Court looks to foreign law and experience to exam-
ine the possible consequences or effect of the United States adopting a similar
legal approach. The final use Larsen dubs “substantive.” Substantive use of foreign
authority “seek[s] foreign and international guidance in defining the content of
the domestic constitutional rule.” Joan L. Larsen, Importing Constitutional Norms
from a “Wider Civilization”: Lawrence and the Rehnquist Court’s Use of Foreign
and International Law in Domestic Constitutional Interpretation, 65 On1o ST. L. J.
1283, 1291 (2004).

3. What benefits may flow from judges considering foreign law? Professor Vicki Jack-
son notes:

[U]nderstanding comparative constitutional law can be helpful in discerning the
meaning of terms or provisions that have transnational meaning; can illuminate the
particularities of one’s own constitutional experience to better enable constitution
interpreters to constitute and reconstitute the constitutional narrative; and can
shed light on the functional consequences or rationality of different rules.

Vicki C. Jackson, Narratives of Federalism: Of Continuities and Comparative
Constitutional Experience, 51 DUKE L. J. 223, 259 (2001).

She also notes, with greater hesitation, that “transnational constitutional discourse
may strengthen . . . the quality of decisions. . . . 7 Id. In other words, access to a
broader range of ideas, may improve the written judicial decision as an “intellec-
tual product.” Id. at 260. See also Mark Tushnet, The Possibilities of Comparative
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Constitutional Law, 108 YALE L. ]. 1225 (1999); Sujit Choudhry, Globalization in
Search of Justification: Toward a Theory of Comparative Constitutional Interpreta-
tion, 74 IND. L.J. 819 (1999).

4. Judge Richard Posner worries that consulting foreign law for its persuasive reasoning
opens up “promiscuous opportunities” for citing opinions produced by judicial sys-
tems that are far different from our own. He argues that to truly understand and know
how much weight to give a foreign decision, one must comprehend the “complex
socio-historico-politico-institutional background” that gave birth to it, knowledge
that those on the U.S. bench simply do not have. Judge Posner further notes that
jurists from other countries lack democratic legitimacy in the United States, and
thus their decisions should not affect the functioning of our legal system. Finally,
citing foreign decisions, says Judge Posner, is just a form of judicial “fig-leafing.”
Judges should state their own views rather than hiding behind those of jurists from
other countries. Richard Posner, The Court Should Never View a Foreign Legal
Decision as a Precedent in Any Way, LEGAL AFFAIRS, July/Aug 2004, available at
http://www.legalaffairs.org/issues/July-August-2004/feature_posner_julaugo4.html.

5. Ifajudge’s citation to Shakespeare, a folk tale, or popular music is considered within
the bounds of proper opinion writing, should reference to foreign authorities be
any different? In a world of increasing global connections — financial, legal, techno-
logical, cultural — is an isolationist approach to legal interpretation justifiable? The
release by the ILO of a new CD ROM facilitates the international trend by making
available with indexes a comprehensive collection of judicial decisions that rely on
international law principles. USE OF INTERNATIONAL LABOUR Law IN DOMESTIC
Courts: SUMMARIES OF DOMESTIC COURT DECISIONS USING INTERNATIONAL LAwW
(ILO 2006) (on CD ROM).

2. The Risks and Benefits of the Comparative Enterprise

There are a number of reasons for studying international and comparative employment
law apart from encouraging the citation of such materials in judicial opinions. One should
undertake such a study, however, with a sense of humility. The critics of the judicial
trend are correct that comparing and contrasting different legal systems is a complex and
somewhat perilous endeavor. What they neglect to mention, however, is that it is also a
rewarding one. As we proceed to consider the risks and benefits of the enterprise, Sir Otto
Kahn-Freund’s famous caveat on comparative study is well worth keeping in mind:

[The use of the comparative method] requires a knowledge not only of the foreign law,
but also of its social, and above all its political context.

Otto Kahn-Freund, On Uses and Misuses of Comparative Law, 37
Mopb. L. REv. 1, 27 (1974).

In other words, there is a great risk of misunderstanding the employment laws of another
country by relying solely on law on the books. If one hopes to explain why things operate
the way they do, law cannot be viewed apart from the society that creates, molds, and
ignores or makes use of it.

The classical mode of comparative study is the functional approach. Professor Roger
Blanpain explains that similarly named institutions — labor courts, works councils, union
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delegations — perform different roles and tasks in different countries. Thus, the com-
parison is between the functions institutions perform rather than the institutions them-
selves. For example, one might focus on a broad principle such as worker participation
in company management, and then identify the various ways and the degree to which
workers or their representatives affect employer decisions on investment. Different insti-
tutional arrangements may well be used in different national jurisdictions for this purpose.
Roger Blanpain, Comparativism in Labour Law and Industrial Relations, in COMPARA-
TIVE LABOUR LLAW AND INDUSTRIAL RELATIONS IN INDUSTRIALIZED MARKET E.CONOMIES
3, 1213 (Roger Blanpain, ed., 2004) (hereinafter Blanpain, Comparativism).

Using the example of job security, Professor Blanpain notes that there are different
models for promoting this principle. Some countries may utilize lifetime employment
to secure it. Other nations may legally require just cause before termination or a notice
period before discharge. Still others may compel the employer to seek permission for
termination of the employment relationship from a government official. Id. at 14. Again,
one cannot state often enough the need to use of a wide variety of sources to determine
how these models work in practice. Wherever possible, this book uses a wide range of
primary and secondary materials to contextualize the legal systems it profiles.

Professor Blanpain also warns of the traps that language and terminology can present.
He begins with the word “eventually,” which in French is “éventuellement.” These
seemingly identical words have opposite meanings. In French, the word means “possibly,”
whereas in English it means “ultimately.” Turning to labor law terminology, Professor
Blanpain contrasts the English word “arbitration” with the French word “arbitrage.”
Although the word in either language “usually means a binding decision by an impartial
umpire, [it] signifies in Luxemburg a recommendation by a government conciliator to
the conflicting parties.” Id. at 16-17.

Another pitfall is continually using one’s own system as a referent, an easy trap to fall
into if one is a scholar working alone. Professor Clyde Summers likens a single author
writing in the field of comparative labor law to an academic tourist, bound to view the
terrain through a parochial lens and in a superficial way. The problem, he notes is that
some features of another legal system “may be so counter-intuitive that their existence and
significance may be overlooked.” Clyde Summers, Comparative Labor Law in America:
Its Foibles, Functions, and Future, 25 Comp. LaB. L. & PoL’Y]. 115, 117 (2003). For example,
in Italy a strike may consist of the legally protected actions of a single worker, a situation
thatis impossible in the United States. Id. This warning to academics, which the authors of
this book take to heart, applies equally to students. The point of the comparative enterprise
is to expand one’s boundaries. To accomplish this, one must let go of the familiar and the
“ideathat our own system should be a model for others.” Blanpain, Comparativism, at 17.

A number of benefits flow from intellectual border-crossing. First, it provides an excel-
lent opportunity for gaining insight into one’s own national system. As Professor Blanpain
notes:

[W]hen studying other systems one often experiences a (cultural) shock in discovering

that a similar problem is resolved in another country in a completely different way, such

that one cannot help but initiate the analysis and evaluation of one’s own system again,
but now from another angle, from an enriched point of view, from a new insight.

Blanpain, Comparativism, at 4.

Indeed, Professor Manfred Weiss declares that a comparative perspective “is the only way
to really identify the uniqueness of one’s own system,” and suggests that studying other
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legal systems is of profound importance to the law students. Manfred Weiss, The Future
of Comparative Labor Law as an Academic Discipline and as a Practical Tool, 25 Comp.
Las. L. & PoL’y . 169, 178 (2003).

Second, acquiring an outsider’s view of one’s own system of labor market regulation may
catalyze questions about the assumptions that underlie it. The American employment
at-will rule, which allows employers to terminate employees for good reason, bad reason
or no reason at all, takes on a different complexion when one is informed that the United
States is unique among industrialized nations in basing its foundational workplace rule on
anotion of unfettered employer power and prerogative. William R. Corbett, The Need for a
Revitalized Common Law of the Workplace, 69 BRoOK. L. REV. 91, 126-7 (2003). Rejection
of the rule is not necessarily a foregone conclusion. Nevertheless, understanding how
significantly the U.S. approach differs from other countries prompts many students to
carefully evaluate a principle they might otherwise uncritically accept as inevitable.

Third, comparative study may enliven the mind of the policy maker or advocate look-
ing for better ways to accomplish goals that individual’s country shares with other nations.
Rheinhold Fahlbeck, Comparative Law — Quo Vadis?, 25 Comp. Las. L. & PoL’y ]. 7, 11
(2003). Professor Susan Bisom-Rapp argues that equal employment opportunity is a fertile
subject for the exchange of ideas not only about what law should be but how it should
work in practice. Bisom-Rapp, Exceeding Our Boundaries, at 310-20. While Professor
Bisom-Rapp focused mainly on the possibility that American ideas about employment
discrimination law compliance might influence the thinking of lawyers elsewhere, Profes-
sor Jean Sternlight, in a recent study, compared the civil rights enforcement mechanisms
in Australia, the United Kingdom, and the United States, with an eye to improving how
we do things in America. Jean R. Sternlight, In Search of the Best Procedure for Enforcing
Employment Discrimination Laws: A Comparative Analysis, 78 TuL. L. REV. 1401 (2004).

Of course, some types of workplace law are not easily transplantable, especially the
rules that structure employees’ collective rights. Moreover, adopting a solution that has
proven effective in another jurisdiction does not mean that the device will operate exactly
the way it did in its place of birth. Instead, one expects transplanted ideas and techniques
to have the characteristics of hybrids. They adapt to and take on the cultural, political
and institutional environments they encounter in their new homes and they are shaped
by domestic power relations. Sociologist Abigail Saguy’s fascinating study of how sexual
harassment is defined and experienced differently in the United States and France is
a good example of this phenomenon. Whereas the norms against sexual harassment
were imported from the United States, French activists, legislators and employers have
transformed them. In the United States, sexual harassment is understood as a form of
employment discrimination, and employers feel responsible for eradicating it because it
is bad for business. In France, sexual harassment is conceptualized as a crime, a form
of interpersonal violence. French employers, who due to French culture and law bear
little risk of liability, view sexual harassment as a personal problem that the state should
solve. ABIGAIL C. SAGUY, WHAT 1S SEXUAL HarassMENT? From CaprtaL HILL TO THE
SORBONNE (2003).

A fourth benefit of comparative study relates to practical matters. At least rudimentary
knowledge of labor market regulation in some key national jurisdictions and on the
international scene is necessary for those who work for TNGs as legal advisors. The
globalization of business practices and economies makes it more likely that management
lawyers will encounter issues implicating the laws of other countries. Likewise, those
who represent the workers employed by TNCs, namely international trade unions, are
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very interested in keeping up with developments outside their home borders. Blanpain,
Comparativism, at 6. To these ends, this book seeks to promote basic cultural literacy so
that practitioners can effectively represent a diverse client pool. It is a survey of the field
intended to introduce students to the global lay of the land to assist them, once they are
lawyers, in working cooperatively and successfully with advocates in other countries.

Finally, comparative employment law study contributes to the lofty goal of helping
promote the realization of international labor standards. Learning about the work of
the ILO, which bases its conventions and recommendations on surveys of national law,
examining how a member country has sought to implement a particular E.U. workplace
directive, or reviewing a TNC’s voluntary code of conduct that uses fundamental labor
rights as its touchstone, requires one to think about the minimum standards that all
workers are entitled to as human beings. Globalization greatly complicates the project
of protecting vulnerable workers. Conceptualizing worker rights in fundamental terms
is an important step toward ensuring that globalization advances rather than undercuts
social justice.

3. Some Comparative Employment Data

Reviewing comparative employment data renders differences between national juris-
dictions readily apparent. For this purpose, a recent study by the U.S. Department
of Labor is instructive. A CHARTBOOK OF INTERNATIONAL L.ABOR COMPARISONS: THE
AMERICAS, AsiA, EUROPE, U.S. DEPARTMENT OF LABOR, January 20006, available at:
http://www.dol.gov/asp/media/reports/chartbook/index.htm. Take the standard of living
in the signatory countries of the North American Free Trade Agreement, for example.
Data on Gross Domestic Product (GDP) per capita converted to U.S. dollars using Pur-
chasing Power Parities (PPPs) provides a comparative measure of the living standards of
the people in different countries. By this measure, people in the United States appear to
fare quite well. In thousands of dollars, the U.S. GDP per capita was 39.9. At 31.9, Canada,
its northern neighbor, shows a GDP per capita that is 8o percent of that of the United
States. Compare that to Mexico, which at 9.8 has a GDP per capita equal to 25 percent
of the U.S. level. How about three key national jurisdictions in the E.U.? The United
Kingdom evidences a GDP per capita that is comparable to Canada, 31.5. France and
Germany come in a little lower at 29.6 and 28.4, respectively. Japan’s GDP is comparable
at29.8 Id. at 2.

The size of the labor force among national jurisdictions also varies considerably. The
U.S. labor force numbers 147.4 million. Canada, a relatively small industrialized nation,
has 17 million in its labor force. Mexico comes in at 42.6 million. Of the three E.U.
countries featured in this book, Germany has the largest labor force with 39.8 million.
The United Kingdom is next with 29.7 million, followed by France at 26.9 million. Japan’s
labor force in comparison to the European countries is sizeable, numbering 65.8 million.
Id. at 6.

Differences in hours worked also make for interesting comparisons. In 2004, North
Americans worked many more hours annually as compared to their European counter-
parts. U.S. workers worked 1,824 hours annually in 2004. Canadians worked 1,751 hours
annually in that same year, and Mexican workers logged 1,848 hours annually. Workers in
the United Kingdom, in contrast, worked 1,669 hours annually in 2004. Germans worked
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1,443 hours, and French workers spent 1,441 hours working. In Japan in 2004, workers
logged 1,789 hours annually. Id. at 13.

Finally, as one might expect, unemployment rates vary between countries. In 2004,
the unemployment rate in the United States was 5.5 percent. Canada’s unemployment
rate that year was 6.4 percent. Mexico’s unemployment rate, which the Department of
Labor considers understated, was 3 percent. Unemployment in the United Kingdom was
4.8 percent in 2004, the same rate as in Japan. France and Germany, however, had much
higher rates of unemployment, 9.8 and 9.9 percent, respectively. Id. at 14.

C. WORKPLACE LAW IN THE INTERNATIONAL REALM:
AN INITIAL PRIMER

U.S. labor and employment lawyers are just beginning to familiarize themselves with
labor and employment law in the international realm. This is not because international
workplace law is a new legal development; rather, it is because until recently, it was not
viewed as a tool that could be used by American advocates and policy makers. As noted
earlier, labor and employment law practitioners’ interest in things international has in the
last decade begun to grow. The globalization of business, communications, the economy,
and culture create both a climate and increased opportunities to consider workplace law
beyond our borders. For the purpose of this book, we consider as “international” various
methods and mechanisms for achieving global labor standards, matters that transcend
national boundaries.

1. Public International Workplace Law

For starters, it helps to think about international workplace law as falling into two
categories: public and private. The former encompasses the human rights of workers,
and necessitates identifying which labor rights should be considered universally guaran-
teed. An overlapping component of public international workplace law is the so-called
international labor code comprised of the ILO’s conventions and recommendations.
Public international workplace law, under our expansive definition, also includes trade
and regional agreements between sovereign states that contain provisos on labor issues
and reference core labor standards, agreements that are often referred to as bilateral,
multilateral, or supranational rather than international. Examples of such instruments
include the North American Free Trade Agreement’s side agreement on labor coopera-
tion and the labor-themed provisions of the treaties, protocols, and directives structuring
the European Union. Finally, the as yet unsuccesstul effort to convince the World Trade
Organization to adopt a social clause that links trade privileges to the maintenance of
global labor standards can arguably be considered if not a form of public international
workplace law, at least an aspirational topic within its ambit.

a. Human Rights Law and the International Labor Code

In its modern form, human rights law dates to the immediate aftermath of World War
II. A field of international law articulated in response to the atrocities perpetrated during
that war, it exists to protect groups and individuals from violations of their internationally
guaranteed rights. MaLcoLM N. SHAW, INTERNATIONAL Law 252 (5th ed., 2003). Human
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rights fall into two general categories: civil and political rights; and economic, social and
cultural rights. The United States has given primacy to the first category, which includes
the right to life, liberty, the prohibition of torture, the right to a fair trial, privacy, and
property, and freedom of speech, religion, and assembly. Traditionally, these rights are
viewed as “negative” in that they require nothing from the state but restraint. James A.
Gross, A Long Overdue Beginning: The Promotion and Protection of Workers’ Rights as
Human Rights, in WORKERS” RIGHTS AS HUMAN RIGHTS 1, 3—4 (James A. Gross, ed., 2003).

Economic, social and cultural rights, such as the right to work, just and favorable
conditions of work, social security, an adequate standard of living, medical care, and
education have not been readily embraced as human rights in the United States. These
rights are sometimes conceptualized as “positive” in that they require the state to take
action for their realization. Id.

Are there links between the two categories? Professors Martha Nussbaum and Amartya
Sen have argued that civil and political rights cannot be exercised in the absence of
some requisite level of economic security. They pioneered the “capabilities” approach
to human welfare, which obligates the state to make available to its citizens the material
preconditions necessary for them to be capable of living life with human dignity. Amartya
Sen, Capability and Well-Being, in THE QUALITY OF LiFE 30 (Martha C. Nussbaum &
Amartya Sen, eds., 1993); Martha C. Nussbaum, Capabilities and Human Rights, 66
ForpuAM L. REV. 273 (1997). The capabilities approach makes clear the interrelation-
ship between economic entitlements and more traditionally accepted human rights. For
example, Nussbaum has noted that for the right to bodily integrity to be meaningful, a
woman in an abusive marriage will need access to the economic resources that make
leaving her spouse a possibility. Eyal Press, Human Rights — The Next Step, THE NATION,
Dec. 25, 2000, at 13 (quoting Martha Nussbaum).

Many of the major human rights instruments — the Universal Declaration of Human
Rights; the International Covenant on Economic, Social and Cultural Rights (ICESCR);
the International Covenant on Civil and Political Rights (ICCPR) — detail rights that
implicate the workplace. All three of the instruments mentioned, for example, identify
freedom of association, an essential aspect of workplace collective activity, as a funda-
mental right. William B. Gould 1V, Labor Law for a Global Economy: The Uneasy
Case for International Labor Standards, in INTERNATIONAL [.ABOR STANDARDS: GLOB-
ALIZATION, 'TRADE, AND PuBLIC PoLicy 81, 87 (Robert J. Flanagan & William B. Gould
IV, eds., 2003). The ICESCR, which unlike the ICCPR has not been ratified by the
United States, contains a catalog of important rights for workers including the right to
work, just and favorable workplace conditions, an adequate standard of living, equal
pay, a safe and healthy work environment, reasonable limits on working hours, and
sufficient rest and leisure. For its part, the ICCPR prohibits discrimination, slavery,
servitude, and forced labor and also protects the right to form and join trade unions.
Sarah H. Cleveland, Why International Labor Standards?, in INTERNATIONAL LABOR
STANDARDS: GLOBALIZATION, TRADE, AND PUBLIC PoLICY 129, 137-8 (Robert J. Flanagan
& William B. Gould 1V, eds., 2003) (hereinafter Cleveland, Why International Labor
Standards?).

The ILO, a specialized agency of the United Nations charged with examining and
elaborating international labor standards, has played a major role in facilitating the process
of identifying which workers’ rights are to be considered human rights. Over the last
decade, the ILO has formalized four categories of rights considered to be fundamental,
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and achieved near universal adoption of its 1998 Declaration on Fundamental Principles
and Rights at Work. ILO DECLARATION ON FUNDAMENTAL PRINCIPLES AND RIGHTS AT
WORK, June 18, 1998, 37 ..M. 1233 (1998). As Lee Swepston has noted, the Declaration
is essentially a pledge by ILO members to respect, promote, and realize the following
rights and principles:

1. Freedom of association and the effective recognition of the right to collective
bargaining;

2. The elimination of all forms of forced or compulsory labor;

3. The effective abolition of child labor; and

4. 'The elimination of discrimination in respect of employment and occupation.

Lee Swepston, Closing the Gap between International Law and U.S. Labor Law, in

WoRKERS' RicHTS As HUMAN RIGHTS 53, 59 (James A. Gross, ed., 2003).

Apart from the Declaration, the ILO, which at present has 179 member states, has
as of October 2006 produced a body of 187 conventions, which after ratification bind
member states as treaties, and 198 recommendations, which are advisory in nature. The
conventions and recommendations cover a broad range of workplace subjects in addi-
tion to those covered in the Declaration including: employment, wages, conditions of
work, occupational safety and health, various forms of social insurance (known outside
the United States as “social security”), industrial relations, women workers, older work-
ers, migrant workers, and labor standards administration. Lee Swepston, International
Labour Law, in COMPARATIVE LLABOUR LAW AND INDUSTRIAL RELATIONS IN INDUSTRI-
ALIZED MARKET ECONOMIES 141, 152-8 (Roger Blanpain, ed., 8th ed., 2004). Chapter 2,
devoted specifically to the ILO, will provide further details about these instruments, the
structure of this specialized UN agency, and its supervisory machinery.

b. Labor Provisions in Trade-Related Instruments

Our expansive definition of public international workplace law also has a trade agree-
ment component. More specifically, bilateral, multilateral, and supranational agreements
between sovereign states often contain provisions on labor and employment law that seek
to promote core labor standards. Indeed, the United States has been a world leader in
its advocacy of linking labor standards to various trade-related instruments, an approach
dating back over a century to 1890, when Congress prohibited the import of goods made
by convict labor. Sarah H. Cleveland, Norm Internationalization and U.S. Economic
Sanctions, 26 YALE ]. INT'L L. 1, 31 (2001).

The modern era of trade-labor linkage in the United States arguably dates to the
early 1980s, and the largely successful effort to pass the 1984 labor rights amendment to
the Generalized System of Preferences (GSP). The GSP, which was last reauthorized
in 2002 and runs through 2006, provides developing countries with tariff preferences
in the form of duty free entry, giving their products greater access to the U.S. market
than those from developed countries. Its labor rights clause, signed into law by President
Ronald Reagan in 1984, ties GSP status to whether a country is “taking steps to afford
internationally recognized labor rights.” 19 U.S.C.A. §2462(b)(2)(G). These rights are
defined as: the right of association; the right to organize and bargain collectively; the
prohibition on the use of forced or compulsory labor; a minimum age for employing
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child labor; and minimum acceptable employment conditions covering wages, hours of
work, and occupational safety and health. Id. §2467(4)(A-E).

Notably, the provision contains no reference to the ILO. Moreover, to avoid a pres-
idential veto of the amendment, its sponsors compromised, agreeing to cut from the
enumerated list in the original draft the prohibition of discrimination, and providing the
administration with maximum discretion in the decision of whether to apply economic
sanctions to those running afoul of the labor rights provision. Nevertheless, the U.S.
Trade Representative’s subsequent regulations and guidelines for filing challenges to a
country’s GSP status augmented the labor proviso, providing a way for workers” advocates
to investigate and publicize labor abuses in other countries. Even more importantly, the
labor amendment created a legal and policy template for linking trade with labor rights.
More than a half dozen labor rights amendments to unilaterally applied trade statutes
were thereafter passed by Congress. Lance Compa & Jeftrey S. Vogt, Labor Rights in the
Generalized System of Preferences: A 20-Year Review, 22 Comp. Las. L. & PoLy J. 199,
202-0 (2001).

Opponents of the GSP’s labor rights provision criticize it for its unilateralism. Pro-
fessor Philip Alston, for example, considers several aspects of the approach to be highly
questionable:

These include: the use of the rhetoric but not the substance of “international standards”;
the application to other countries of standards that have not been accepted by those
countries and that are not generally considered to be part of customary international
law; the invocation of international instruments that the United States itself has not
ratified; and the neglect of existing and potential international mechanisms for achieving
comparable objectives.

Philip Alston, Labor Rights Provisions in U.S. Trade Law: “Aggressive Unilateralism?,” in
HumaN RIGHTS, LABOR RIGHTS, AND INTERNATIONAL TRADE 71, 712 (Lance A. Compa &
Stephen F. Diamond, eds., 1996).

Writing more recently, Alston notes that under the GSP program the labor practices of
some forty-two countries have been scrutinized not against international standards but
against U.S. standards “invoking the mantel of internationalism.” Philip Alston, ‘Core
Labour Standards’ and the Transformation of the International Labour Rights Regime, 15
Eur. J. INT'L L. 457, 498 (2004).

While acknowledging the flaws in the GSP program, Lance Compa and Jeffrey Vogt
argue that it has on balance produced positive results, including inspiring the craft-
ing of labor rights provisions in bilateral, multilateral, and regional trade agreements.
Compa & Vogt, at 200. Beginning with NAFTA’s labor side agreement, the practice
of addressing labor rights in the context of trade agreements has become standard in
the U.S. Marley S. Weiss, Two Steps Forward, One Step Back — Or Vice Versa: Labor
Rights under Free Trade Agreements from NAFTA, Through Jordan, via Chile, to Latin
America, and Beyond, 37 U.S.F.L. REV. 689 (2003). Over time, the American approach
has evolved into one that anticipates inclusion of a labor rights chapter in all U.S. trade
agreements. These chapters reference some fundamental workplace rights, provide an
oversight mechanism for the chapter’s provisions, and require each of the signatories to
observe their own domestic labor and employment law regimes. Chapter 6 on the North
American Free Trade Agreement will cover in depth the labor rights provisions of that
agreement and its American progeny, including the free trade agreement concluded with
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Jordan and the recent Central America — Dominican Republic Free Trade Agreement
(CAFTA-DR).

The United States is, of course, not alone in explicitly promoting the observance of
labor rights through trade accords and related instruments. Perhaps the most interesting,
of such efforts is that of the European Union, a free trading bloc and unique supranational
organization with executive, legislative and judicial functions comprised of twenty-five
member states, and scheduled to grow by two in January 2007. The E.U.’s ambitions
are nothing less than achieving “superpower status while maintaining . . . high levels
of employment and social welfare protection and strong trade unions” partnered with
employers’ organizations. Jeff Kenner, The European Union, in INTERNATIONAL LABOR
AND EMPLOYMENT LAWS 1-1, 12 (2d ed., William L. Keller & Timothy J. Darby, eds., 2003)
(hereinafter Kenner, The European Union). However, as you will see in the following
chapters, the labor and employment laws of the member states are incredibly varied. As
Professor Roger Blanpain notes:

Diversity is the general rule and this will stay so. In other words, there is no European
system of employment law or industrial relations. The systems are mainly national and
will remain so for a long time to come.

Roger Blanpain, The European Union and Employment Law, in COMPARATIVE LABOUR
LAw AND INDUSTRIAL RELATIONS IN INDUSTRIALIZED MARKET E.CONOMIES 105, 166 (8th ed.,
Roger Blanpain, ed., 2004) (hereinafter Blainpain, The European Union).

That labor market regulation continues to be a national affair does not mean that the
E.U. abstains entirely from legislating on or providing judicial review of some workplace
matters. The E.U.s labor and employment law output, however, must be understood in
terms of the policies the trading bloc pursues. First and foremost, the E.U. is a free trading
region that secks to curtail the anticompetitive impulses of its member states. Professors
Catherine Barnard and Simon Deakin note that from its earliest days in the 1950s, the
European Community (E.C.) left most of the details of labor and employment law and
welfare state expenditures to its individual members, reasoning that the market and polit-
ical pressure would generate both effective standards and a convergence of wages and
incomes. Catherine Barnard & Simon Deakin, ‘Negative’ and ‘Positive’ Harmonization of
Labor Law in the European Union, 8§ CoLuM. J. EUR. L. 389 (2002) (hereinafter Barnard
& Deakin, Harmonization). Simultaneously, the members anticipated the need to cede
sovereignty, giving sweeping power to the Community in order to promote economic
integration. To that end, the power to “harmonize” national legislation to support the
common market is the province of the supranational entity.

The free movement of goods, capital, workers, and services across the members’
national borders is guaranteed in the E.U. Id. In particular, the free movement of
workers, allowing them to relocate to any member country in order to engage in eco-
nomic activity, is considered a fundamental right and a key component of E.U. citi-
zenship. Margriet Kraamwinkel, The Imagined European Community: Are Housewives
European Citizens?, in LABOUR LAw IN AN ERA OF GLOBALIZATION 321, 324 (Joanne
Conaghan, Richard Michael Fischl & Karl Klare, eds., 2002); Mark Jeffery, The Free
Movement of Persons within the European Union: Moving from Employment Rights
to Fundamental Rights?, 23 Comp. LaB. L. & PoL’y J. 211 (2001). Somewhat surpris-
ingly, out of 370 million people, there are only 5.5 million E.U. nationals resident
in another member state. Blanpain, The European Union, at 173. This may be a
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testament to the continuing power of language differences and the resiliency of national
identity.

Interestingly, the E.U., which in May 2004 grew from fifteen to twenty-five countries,
does not apply free movement principles across the entire trading bloc. Eight of the
new members are subject to a transitional period, during which they may face move-
ment restrictions and impose reciprocal controls on the fifteen members who made
up the E.U. before their accession. As of May 2000, seven of the old E.U. countries —
Ireland, Sweden, the United Kingdom, Finland, Greece, Portugal, and Spain — had
lifted all movement restrictions on new member states” workers. The remaining eight
preaccession members continue to maintain some restrictions on access to their labor
markets. EU backs free movement principle, BBC NEws, May 2, 2000, available at:
http://mews.bbe.co.uk/2/hi/europe/4966434.stm. Britain will impose movement restric-
tions on workers from Bulgaria and Romania after those two countries join the E.U. in
January 2007. Sarah Lyall, Britain to Restrict Workers from Bulgaria and Romania, N.Y.
TimMEs, Oct. 25, 2006, at A6.

Active supranational involvement in social policy issues — and for our purposes work-
place issues — dates from the 1970s, when the member states began to realize that the
market alone would fail to produce optimal distributional outcomes. Barnard & Deakin,
Harmonization, at 402. In deference to national social policy autonomy, workplace-related
legislative activity has rarely taken the form of legally binding regulations that are directly
applicable to the citizens of member states. Rather, it has more typically takes the form
of directives, which although legally binding, are general statements that require mem-
ber country action for implementation. Each member state must decide on a form and
method to realize a given directive at the national level by a specific date. This approach
seeks to place a brake on a potential race to the bottom between the member states while
“preserving space for experimentation on the state level.” Id. at 413.

Directives exist in a number of fields including: sex discrimination; race discrimination;
disability and age discrimination; health and safety law; collective redundancies (known
as layoffs in the United States); insolvencyj; transfers of undertakings; immigrant workers;
working time; part-time work; fixed-term work; data privacy; European works councils;
and employee information and consultation. Yet there are some workplace topics that
the Community is prohibited from legislating on: pay; the right of association; the right
to strike; and the right to impose lockouts. Blanpain, The European Union, at 167.

Moreover, the E.U.’s recent approach to employment matters, set forth in the Treaty
of Nice in 2000, is to encourage innovation at the national level. As Professor Jeff Kenner
reports:

Coordination, rather than legislative harmonization, is the Community’s chosen tool for
advancing its objectives under the Employment Title [of the E.C. Treaty|. Rather than
use the blunt instrument of legislation, the Community acts as an enabler of change on
the ground. This is consistent with the Community’s guiding principle of “subsidiarity,”
whereby decisions are taken at the level closest to the citizen, and the Community acts
only where it can “add value” to achieve its objectives more effectively. . . . [T]his has
meant that legislation has been a last resort rather than a first reflex.

Kenner, The European Union, at 1-12.

The resulting Open Method of Co-ordination (OMC) seeks to operate through inter-
governmental rather than supranational methods. E.U. national governments exchange
information on best practices, make periodic reports, set benchmarks and targets, and
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provide surveillance of one another’s labor and employment regimes and market out-
comes. Hepple, Labour Laws, at 225. To operationalize the OMC, the European Coun-
cil, which when dealing with workplace matters is comprised of labor ministers from
the member states, coordinates the employment policies of the members by annually
publishing employment guidelines. Each member state submits a national action plan
describing the steps that have been taken to implement the guidelines. The Council
reviews these reports and is empowered to make recommendations to member states if
necessary. No formal sanctions may be taken against a member state that fails to consider
the guidelines. Id. at 226. Although some praise this approach as enlightened and inno-
vative, Professor Blanpain is concerned that the E.U.’s ability to manage the challenges
of globalization and its inevitable dislocations through “socially inspired corrections” has
been handicapped due to national self-interest. Blanpain, The European Union, at 188.
Chapter 7 on the European Union will cover these matters in much greater detail.

Those interested in other approaches to supranational regulation of workplace mat-
ters might examine other regional agreements. Professor Adelle Blackett, for example,
describes the nascent efforts of the Caribbean Common Market (CARICOM) nations
to harmonize their labor and employment laws through the drafting of model laws on
a few subjects like termination of employment, trade union recognition, occupational
safety and health, and equal opportunity and treatment. Adelle Blackett, Toward Social
Regionalism in the Americas, 23 Comp. LaB. L. & PoLY . go1, 940-1 (2002). She likewise
argues that there are lessons to be learned from the Southern Common Market (MER-
COSUR) — created in 1991 by Argentina, Brazil, Paraguay, and Uruguay. MERCOSUR's
executive body, the Common Market Group (GMC), has reporting to it a tripartite work-
ing subgroup, Subgroup No. 10 on Labour, Employment, and Social Security matters,
whose members, representatives from government, workers and employers, conduct pol-
icy research on the social dimensions of economic integration. In addition to preparing
studies on the costs and benefits of labor law harmonization, Subgroup No. 10 observes
labor inspections in the member countries. Id. at 948-50.

c. The World Trade Organization and Labor Rights

The World Trade Organization (WTO), the successor to the entity that evolved from
1048 General Agreement on Tariffs and Trade (GATT), is the multilateral forum that
promulgates the rules governing international commerce. Its first day of existence was
January 1, 1995. As of December 2005, the WTO boasted 149 members, which are govern-
ments that act on behalf of separate customs territories. Successive rounds of negotiation
between members lead to treaties on goods, services and intellectual property that seek to
free trade from unnecessary constraints. The WTO has a dispute settlement system, the
ability to authorize economic sanctions for trade rule noncompliance, and a surveillance
mechanism to assess the trade policies of its members. Its central principle is that of
nondiscrimination; in other words, with few exceptions, such as establishing free trade
agreements and creating targeted programs for developing nations, states should treat
their trading partners equally.

An effort to convince the WTO to address labor rights as a serious trade consideration
began over a decade ago. In 1996 the issue was the subject of extensive discussion at the
First WT'O Ministerial Conference in Singapore. A proposal for a social clause or other
device linking core labor standards compliance to the WTO trade enforcement regime
was soundly rejected. Cleveland, Why International Labor Standards?, at 148—9. Despite
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or perhaps because of U.S. support for WT'O involvement, the conference ended with
a Ministerial Declaration that pronounced labor issues beyond the competence of the
organization:

We renew our commitment to the observance of internationally recognized core labor
standards. The International Labor Organization (ILO) is the competent body to set and
deal with these standards, and we affirm our support for its work in promoting them.
MINISTERIAL CONFERENCE OF THE WORLD TRADE ORGANIZATION, SINGAPORE
MINISTERIAL DECLARATION, adopted Dec. 13, 1996, 36 LL.M. 218 (1997).

The Declaration, voicing the concerns of developing nations, condemned using labor
standards for protectionist purposes, and noted that the comparative advantage of low-
wage developing countries must not be questioned. Id.

In late November 1999, the issue of trade-labor linkage erupted on the streets of Seattle,
when representatives from 135 nations in the WTO, there to discuss the agenda for upcom-
ing negotiations, were met by thirty thousand to forty thousand protesters. Among the
protesters’ grievances was that the WTO’s trade-promoting rules do not give consideration
to labor rights or human rights. Clyde Summers, The Battle in Seattle: Free Trade, Labor
Rights, and Societal Values, 22 U. PA. J. INT’L Econ. L. 61 (2001) (hereinafter Summers,
Battle in Seattle). During the ministerial, the US sought to reinvigorate the issue. Presi-
dent Bill Clinton, addressing the representatives, plugged his administration’s relatively
modest proposal that the WTO create a working group on trade and labor that would
study the issue and prepare a report for the trade ministers. He subsequently made “an
unplanned statement to a newspaper” that the WTO should eventually utilize trade sanc-
tions to promote core labor rights around the globe. Id. at 62. The E.U. similarly proposed
the creation of a standing working forum on labor issues to be jointly organized by the
WTO and ILO. Both proposals were met with decisive opposition from the developing
world. Ewell E. Murphy, Jr., The World Trade Organization, in INTERNATIONAL LABOR AND
EMPLOYMENT LAWS 45-1, 3-4 (2d ed., William L. Keller & Timothy J. Darby, eds., 2003).

Supporters of using trade sanctions to promote core labor standards note that the mem-
bers of the WTO are also members of the ILO. As such, they are already bound by the
ILO’s Declaration on Fundamental Principles and Rights at Work. Yet although subject
to the Declaration, many states ignore their obligations, and the ILO lacks an effective
mechanism for inducing state compliance. Andrew T. Guzman, Trade, Labor, Legiti-
macy, 91 CAL. L. REv. 885, 886-7 (2003) (hereinafter Guzman, Legitimacy). Moreover,
core labor standards are minimal. They do not encompass a key ingredient of develop-
ing states’ comparative advantage: wages. Thus, adopting a trade sanctions approach to
enforcing fundamental labor rights should not appreciably increase the labor costs of
poor nations. Summers, Battle in Seattle, at 66-8.

Those who oppose linking the WT'O’s enforcement mechanism to the observance of
core labor standards argue that trade liberalization increases the welfare of all states. Eco-
nomic growth produced by freer international trade is the best way to promote improved
labor conditions, especially in poor countries. In contrast, targeting poor nations for labor-
based sanctions would harm poor workers, undermine the comparative advantage of the
developing world, and open the door to the protectionist actions of developed nations
unjustifiably seeking to protect their jobs at home. Guzman, Legitimacy, at 886. As to
the argument that the ILO’s approach to enforcing labor standards lacks teeth, the oppo-
nents of linkage note the advantage of soft law shaming. In Professor Jagdish Bhagwati’s
famous words: “ . . . God gave us not just teeth but also a tongue. A good tongue-lashing
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today, with the ubiquity of CNN and civil society groups, can be very effective.” Jagdish
Bhagwati & José E. Alvarez, Afterword: The Question of Linkage, g6 AM. J. INT'L L. 126,
131 (2002).

WTO antipathy to trade-labor linkage continues to the present time, and was once
again expressed by the Doha Ministerial Conference in November 2001, which reaf-
firmed the Singapore Ministerial Declaration, noting that international labor issues
are the jurisdiction of the ILO. Cleveland, Why International Labor Standards?,
at 149. An attempt to revive the labor linkage issue at the 2003 Cancun Minis-
terial Conference also failed. Hepple, Labour Laws, at 130. Rather than embrace
labor rights as a central trade-related concern, the WTO advocates collaboration
with the ILO, including participation by the organization in meetings of ILO bod-
ies, and informal cooperation between the secretariats of the two international enti-
ties. WT'O, TRADE AND [LABOUR STANDARDS: SUBJECT OF INTENSE DEBATE, available at
http://www.wto.org/english/thewto_e/minist_e/mingg_e/english/about_e/18lab_e.htm.

Despite the firm and unchanging position of the WTO, the debate over trade and
labor rights rages on, at least in academic circles. Given the current political reality, most
importantly that developing nations within the WTO have officially “delinked” labor
from trade in Ministerial Declarations, Professor Sungjoon Cho argues that “a calm,
modest yet incrementally effective approach to linkage, using soft law and cooperative
networking” seems the only pragmatic alternative. Sungjoon Cho, Linkage of Free Trade
and Social Regulation: Moving beyond the Entropic Dilemma, 5 CH1. ]. INT'L L. 625, 668-9
(2005). Professor Andrew Guzman, by contrast, recommends expanding the WTO’s com-
petence beyond trade by establishing separate departments in the organization dealing
with discrete subjects such as labor and the environment. Andrew T. Guzman, Global
Governance and the WTO, 45 HaArv. INT'L L.J. 303, 328-37 (2004).

Ironically, the WTO’s refusal to become entangled with the labor standards issue has
boosted the role and the confidence of the ILO. Cleveland, Why International Labor
Standards, at 152. That organization has undertaken several new initiatives, including
establishing a World Commission on the Social Dimension of Globalization, and engag-
ing in collaborative efforts with the World Bank and other development banks. Virginia A.
Leary, “Form Follows Function”: Formulations of International Labor Standards — Treaties,
Codes, Soft Law, Trade Agreements, in INTERNATIONAL LABOR STANDARDS: GLOBALIZA-
TION, TRADE, AND PusLIC PoLicy 179, 185 (Robert J. Flanagan & William B. Gould
IV, eds., 2003). The ILO’s Working Party on the Social Dimension of Globalization
has recommended a policy coherence initiative, which involves strengthening the con-
tacts between the ILO and other multilateral organizations like the WTO. To further
the goal of developing policies that balance economic, social, and developmental con-
cerns, the ILO’s Working Party held two informal technical consultations in May and
November 2004 with staff in attendance from organizations including the WTO, the
World Bank, and the International Monetary Fund. WORKING PARTY ON THE SocIAL
DiMENSION OF GLOBALIZATION, A STRONGER SOCIAL DIMENSION OF (GLOBALIZATION:
ForLow-Up 10 THE NOVEMBER MEETING OF THE WORKING PartYy (ILO Report,
2005).

2. Private International Workplace Law

Private international workplace law is perhaps best understood by using as a theoretical
touchstone a conception of law advocated by legal pluralists. Legal pluralism views law as
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generated by both state and nonstate sources, and is especially concerned with the exam-
ination of nonstate legal systems and their relation to government. TNCs are arguably
the most active nonstate, law-generating actors. Thus their actions, as creators of regimes
of private ordering — webs of rules that affect employees collectively and individually —
are especially worthy of attention. Arthurs, Collective Labour Law, at 156-61.

Students of the American workplace are familiar with the proliferation of employers’
internal rules and structures. Encouraged and assisted by human resource professionals
and management lawyers, many U.S. corporations boast nonunion employee grievance
procedures, mandatory predispute arbitration agreements, corporate codes of conduct,
and detailed employee handbooks. Susan Bisom-Rapp, Discerning Form from Substance:
Understanding Employer Litigation Prevention Strategies, 3 EMPLOYEE RTs. & EmMPLOY-
MENT PoLY J. 1, 9 (1999); Lauren B. Edelman & Mark Suchman, When the “Haves”
Hold Court: Speculations on the Organizational Internalization of Law, 33 Law & Soc’y
REV. 941 (1999). Indeed, Professor Cynthia Estlund characterizes self-regulation of the
workplace as a “movement.” Cynthia Estlund, Rebuilding the Law of the Workplace in an
Era of Self-Regulation, 105 CoLuMm. L. REV. 319 (2005). This trend, she notes, carries with
it potential promise and pitfalls. If coordinated with state-made law, outside monitoring,
and employee participation, self-regulatory structures and practices may be innovative
enforcement mechanisms. But without some form of independent oversight and in the
absence of employee voice, internal regulation can undermine basic workplace rights
and standards. Id. at 321.

Self-regulation is ubiquitous on the international scene too, driven by the actions of
TNCs. Among the most interesting and controversial forms of self-regulation are volun-
tarily adopted, global codes of conduct that seek to promote international labor rights
and standards. Michael Posner & Justine Nolan, Can Codes of Conduct Play a Role
in Promoting Workers’ Rights?, in INTERNATIONAL LABOR STANDARDS: GLOBALIZATION,
TRADE, AND PuBLIC PoLicy 207, 208211 (Robert J. Flanagan & William B. Gould 1V,
eds., 2003). Sir Bob Hepple dates the upsurge in the adoption of these mechanisms to
the late 1980s. TNCs embracing conduct codes seek to avoid negative publicity, real-
ize the benefits of good employment practices, and strengthen the power of senior
managers over outside contractors. Hepple, Labour Laws, at 71. The diverse types of
voluntary codes, their potential effects, efforts to connect internal codes to public inter-
national law, and the arguments of their supporters and detractors are the subject of
Chapter 14.

TNGCs also engage in private employment law rule-making by entering into individual
employment contracts with their employees. This type of rule-making can be considered
international to the extent that a TNC incorporates by contract standards that will apply
across borders, wherever the TNC does business. It is also, however, simultaneously
comparative, in that the contractual terms must conform to the particular requirements of
specific national jurisdictions. Many countries require individual employment contracts,
and specify the subjects that must be included within. Additionally, expatriate agreements,
covering executives temporarily stationed abroad, are common devices that structure and
define the nature of the posting. Donald C. Dowling, Jr., The Practice of International
Labor and Employment Law: Escort Your Labor/Employment Clients into the Global
Millennium, 17 LaB. Law 1, 17 (2001).

Finally, on the collective front, five sectoral federations of the International Confed-
eration of Free Trade Unions (ICFTU) have negotiated over thirty framework collective
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agreements with TNCs, which seek to commit the employer to observing the ILO’s core
labor standards. The vast majority of the TNCs that have agreed to such agreements are
European. Unions or workers representatives take part in monitoring the agreements.
Hepple, Labour Laws, at 76-7. Is it likely that U.S.-based TNCs will be amenable to
negotiating such devices?

D. THE ORGANIZATION OF THIS BOOK

Making sense of a field as complex as international and comparative employment law
is quite a challenge. As you work through the book, we suggest you consider the four
themes mentioned at the start of this chapter, questions that are often eclipsed in basic
employment and labor law courses. Why do governments promulgate labor and employ-
ment laws? How do different countries conceptualize and attempt to secure fundamental
labor rights for their workers? How do we determine whether those efforts are successful?
Assuming we can agree on a definition, how might we best secure decent working con-
ditions for all? In addition, as noted earlier, globalization has made it more difficult for
states to regulate their labor markets. What other mechanisms exist to fill the regulatory
gap?

This book will begin the process of answering these questions in the international
realm with a thorough treatment of the International Labour Organization in Chapter
2. The ILO’s work in setting international labor standards provides an important lens
through which to view all the other legal regimes that attempt to regulate the workplace.
Having set the stage, the book then proceeds by reviewing labor and employment law in
three important regions: North America; Europe; and Asia. It concludes with a look at
attempts by TNCs at self-regulation.

After reviewing the ILO materials, we turn to workplace law in North America. First,
the book covers the distinguishing features of the labor and employment law regimes of
the three North American nations. Workplace law in the United States is the subject of
Chapter 3. Canadian law is covered in Chapter 4. Labor market regulation in Mexico is
reviewed in Chapter 5. Next, Chapter 6 takes up the details of and the debates surrounding
the North American Agreement on Labor Cooperation (the NAALC), NAFTA’s labor
side agreement, under which the three signatory countries pledge to enforce their own
workplace laws.

The European Union and three of the major member countries comprise the subject
matter of the next set of chapters. Chapter 7 describes the unique, multifaceted efforts of
the European Union to influence labor market regulation and promote innovation in its
member countries. The United Kingdom’s regulatory regime is the subject of Chapter 8.
Chapter g reviews the labor and employment laws of Germany. This section concludes
with Chapter 10, which covers workplace law in France.

Attention then turns to Asia, and three countries whose economies have a significant
impact on the global scene. Chapter 11 covers workplace law in China. Chapter 12 takes
up the subject of Japan. Finally, the Asian section ends with a look at India.

Chapter 14, the book’s concluding chapter, considers corporate self-regulation and
the enforcement of international labor rights in U.S. courts. The world’s largest TNCs
are entities with economic power that dwarfs that of many sovereign nations. Are these
private entities poised to become law givers that promulgate the rules that govern
their own conduct? And how do state, civil society’s, and workers™ interests figure into
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self-regulatory regimes? Are there mechanisms for enforcing the rights of workers abroad
in the courtrooms of the United States?

Writing recently, Professor Steven Willborn predicted “a bright future for research on
comparative labor law and policy.” Steven L. Willborn, Onward and Upward: The Next
Twenty-Five Years of Comparative Labor Law Scholarship, 25 Comp. LaB. L. & PoL’y
J. 183, 195 (2003). He noted that the trends, in terms of increased scholarly interest in
the subject, are favorable, and that the tools, especially the expansive access to foreign
law provided by the internet, have never been better. Id. This book, then, comes at
an important moment. Changes to the workplace brought about by increasing global
economic competition create the need for a resource that can help students navigate
labor market regulation beyond our borders. The aim of this book is to play that role.



2 The International Labour Organization
and International Labor Standards

A. INTRODUCTION

That inferior labor conditions in one country can supply it with a trade advantage over its
competitorsisnotan idea of recentvintage. Likewise, pleas for universal labor standards on
humanitarian and economic grounds were first made over 150 years ago. Edward E. Potter,
The International Labor Organization, in INTERNATIONAL LABOR AND EMPLOYMENT LAwS
401 (2d ed., William L. Keller & Timothy J. Darby, eds., 2003) (hereinafter Potter, The
ILO). Despite some insipient efforts, however, scant progress was made toward establish-
ing global labor standards until 1919. In that year, in the aftermath of World War I, the
International Labour Organization (ILO) was established by the Treaty of Versailles as
an autonomous body within the ill-fated League of Nations. Bos HEPPLE, LABOUR Laws
AND GLOBAL TRADE 29-30 (2005) (hereinafter Hepple, Labour Laws). The ILO survived
the disintegration of League, becoming in 1946 a specialized, tripartite agency of the
United Nations, with member nations sending delegations comprised of representatives
from government, organized labor and employers. As of October 2006, it had 179 member
countries.

Animating the formation of the new organization in 1919 were the goals of promoting
fair trade and ensuring worker protection from exploitation. The ILO was also founded on
the principle that advancing social justice is a key element to establishing lasting peace.
To those ends, the ILO’s role is to promulgate international standards for implementation
by its member nations, mainly by adopting, as will be described later, conventions and
recommendations. Lee Sweptson, International Labour Law, in COMPARATIVE LABOUR
LAw AND INDUSTRIAL RELATIONS IN INDUSTRIALIZED MARKET E.CONOMIES 141, 142 (8th
ed., 2004) (hereinafter Sweptson, International Labour Law).

Guiding the work of the agency at its inception were nine principles of special impor-
tance set forth in Article 427 of the Treaty of Versailles. The list included a statement
that labor should not be regarded as a commodity or article of commerce, recognition of
employees’ freedom of association, endorsement of the eight-hour workday or forty-eight-
hour workweek standard, and an admonition that men and women should receive equal
pay for work of equal value. Potter, The ILO, at 40-3—40-4. These guiding principles were
refined and updated by the 1944 Declaration of Philadelphia, which was annexed to the
ILO Constitution.

53
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DECLARATION CONCERNING THE AIMS AND PURPOSES OF THE INTERNATIONAL
LABOUR ORGANIZATION (DECLARATION OF PHILADELPHIA)

ILO Constitution, as amended Oct. 9, 1946, Annex, 62 Stat. 3485, 15 UN.T.S. 35

I

The Conference reaffirms the fundamental principles on which the Organization is based
and, in particular, that-

a) labour is not a commodity;

b) freedom of expression and of association are essential to sustained progress;

¢) poverty anywhere constitutes a danger to prosperity everywhere;

d) the war against want requires to be carried on with unrelenting vigor within each

(
(
*
(

nation, and by continuous and concerted international effort in which the representatives
of workers and employers, enjoying equal status with those of governments, join with them
in free discussion and democratic decision with a view to the promotion of the common
welfare.

1I

Believing that experience has fully demonstrated the truth of the statement in the Constitution
of the International Labour Organization that lasting peace can be established only if it is
based on social justice, the Conference affirms that-

* (a) all human beings, irrespective of race, creed or sex, have the right to pursue both their
material well-being and their spiritual development in conditions of freedom and dignity,
of economic security and equal opportunity;

* (b) the attainment of the conditions in which this shall be possible must constitute the
central aim of national and international policy;

* (c)all national and international policies and measures, in particular those of an economic
and financial character, should be judged in this light and accepted only in so far as they
may be held to promote and not to hinder the achievement of this fundamental objective;

* (d)itisaresponsibility of the International Labour Organization to examine and consider all
international economic and financial policies and measures in the light of this fundamental
objective; . . .

111

The Conference recognizes the solemn obligation of the International Labour Organization
to further among the nations of the world programmes which will achieve:

* (a) full employment and the raising of standards of living;

* (b) the employment of workers in the occupations in which they can have the satisfaction of
giving the fullest measure of their skill and attainments and make their greatest contribution
to the common well-being;

* (c) the provision, as a means to the attainment of this end and under adequate guarantees
for all concerned, of facilities for training and the transfer of labour, including migration
for employment and settlement;
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* (d) policies in regard to wages and earnings, hours and other conditions of work calculated
to ensure a just share of the fruits of progress to all, and a minimum living wage to all
employed and in need of such protection;

* (e) the effective recognition of the right of collective bargaining, the cooperation of man-
agement and labour in the continuous improvement of productive efficiency, and the
collaboration of workers and employers in the preparation and application of social and
€conomic measures;

* (f) the extension of social security measures to provide a basic income to all in need of such
protection and comprehensive medical care;

* (g) adequate protection for the life and health of workers in all occupations;

(h) provision for child welfare and maternity protection;

* (i) the provision of adequate nutrition, housing and facilities for recreation and culture;

(j) the assurance of equality of educational and vocational opportunity. . . .

Notes

1. Do the principles listed in the 1944 Declaration continue to be relevant? Think
of the laws and public policies of a country you are familiar with. How do they
measure up against the aspirations of the Declaration of Philadelphia?

2. What kind of instrument is the Declaration? It is not considered a treaty. It is an
annex to the ILO Constitution. Do its text and placement give guidance on the
Declaration’s affect on member countries? Article V of the Declaration states “that
the principles set forth in this Declaration are fully applicable to all peoples every-
where. . . . 7 ILO Constitution, Annex, Art. V. Professor Charles Morris argues
that ILO membership commits the member states to an affirmative obligation to
further the Declaration’s objectives, a conclusion he believes was later confirmed
by the 1998 ILO Declaration on Fundamental Principles and Rights at Work.
CHARLES ]. MorRis, THE BLUE FAGLE AT WORK 142 (2005).

3. As noted in Chapter 1, human rights are traditionally conceptualized as falling
into two categories: (1) civil and political rights; and (2) economic, social, and cul-
tural rights. Does the Philadelphia Declaration contain references to both types of
rights? How would you describe the 1944 Declaration’s treatment of the relationship
between civil and economic rights?

4. An interesting feature of the Declaration of Philadelphia is Article III's objective
of furthering national programs of full employment. One such ultimately unsuc-
cessful national effort was the Full Employment Act of 1945, which sought to
create in the United States an entitlement to full-time employment and a cor-
responding obligation on the part of the federal government to maintain con-
ditions to make the entitlement a reality. Its sponsors, influenced by writings of
economist John Maynard Keynes, believed that business cycles of boom and bust
were inevitable, could be catastrophically socially disruptive, and were capable of
stabilization through a method known as “compensatory finance.” As described by
economist G. J. Santoni:

Section 3 [of the Act] laid out a formula for the federal government to follow
in pursuing this goal. The formula required the President of the United States to
submit a national budget to Congress at the beginning of each regular session. The
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budget was to contain a forecast of both the level of output necessary to generate
full employment over the next year and the level of output that was likely to result
if government did not intervene. If the projected level of output was less than the
level necessary for full employment, the President was required to recommend
legislation that would produce a big enough deficit in the federal government’s
budget to raise output to the full employment level. If the relationship between
the two output forecasts were reversed, the President was required to recommend
legislation that would result in a budget surplus big enough to reduce output to
the full employment level.

G. J. Santoni, The Employment Act of 1946: Some History Notes, Federal Reserve
Bank of St. Louis, Nov. 1986, 5, 9, available at: http://research.
stlouisfed.org/publications/review/86/11/Employment_Novig86.pdf.

The bill was attacked as un-American and socialistic. Subsequent amendments
eliminated the right to full employment, the federal government’s obligation to
create conditions conducive to full employment, and the requirement of budgeting
through compensatory finance. Id. at 1. The bill passed as the Employment Act
of 1946. Id. at 12. The Humphrey/Hawkins Bill of 1976, an attempted revival of the
central aspects of the 1945 bill, fared no better than its predecessor. Id. at 15.

The ILO in the Post-War Period

Human rights concerns received little attention by the ILO in the period between 1919 and
1939. Breen Creighton, The Future of Labour Law: Is There a Role for International Labour
Standards?, in THE FUTURE OF LABOUR LAw 253, 254 (Catherine Barnard, Simon Deakin
& Gillian S. Morris, eds., 2004) (hereinafter Creighton, Future of Labour Law). Instead,
the conventions adopted were generally more technical and prescriptive in orientation.
For example, among the early conventions adopted were the Hours of Work Conven-
tion, which mandated adherence to the eight-hour workday/forty-eight-hour workweek
standard, and conventions restricting night work for women and young persons. Human
rights concerns came to the fore in the period after 1945, beginning with the adoption
of the freedom of association Conventions 87 and 98 in 1948 and 1949, respectively.
Id. at 254-55.

Sir Bob Hepple identifies decolonization and the Cold War as the two main challenges
confronting the ILO in the period following World War II. The former more than tripled
the ILO’s membership in a little over 5o years, taking it “[f[rom an elite of 52 mainly
western industrial states in 1946” to its present composition of 179 member nations, many
of which are poor, developing countries. Hepple notes:

This mass admission of developing countries had profound repercussions. Their main
preoccupation was with technical co-operation, such as assistance with the drafting of
labour codes, which would help them to claim compliance with international standards
although the reality was often much different.

Hepple, Labour Laws, at 34.

The developing nations also putincreased pressure on the agency for flexibility in standard
setting, and emphasized political issues like the activities of multinational corporations
and states whose policies they deemed objectionable, such as the apartheid regime of

South Africa and Israel. Id.
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The Cold War, in turn, hampered the ILO’s functioning due to strife between Western
and Communist nations. Western countries argued that the ILO’s principle of tripartism,
which requires member countries to staff their delegations not only with government
functionaries but also with independent workers” and employers’” representatives, was
threatened by the Soviet Union and its allies. Those countries, after all, had govern-
ments that neither permitted independent labor organizations nor private employment.
Id. When ILO committees ruled that practices of the Communist countries, such as the
“trade union monopoly, . . . and rules concerning ‘social parasitism,” violated the ILO’s
conventions on freedom of association and forced labor, the Communist bloc countries
leveled charges of Western bias at the ILO’s supervisory machinery and sought to change
it. Id.

During the Cold War, the United States, which waited to join the ILO until 1934,
grew increasingly disenchanted with the organization. From the U.S. perspective, the
agency had become too politicized. The United States took particular issue with the
ILO’s denunciations of South Africa and Israel, the ILO’s criticism of the United States
for its involvement in Vietnam, its approval of observer status for the Palestine Liberation
Organization, and its perceived willingness to disregard the Soviet Union’s record on
human rights violations. In 1977, the United States withdrew from the ILO, citing, inter
alia, these issues but vowing to return when its concerns were effectively addressed. As a
country that contributed 25 percent of the ILO’s budget, the U.S. withdrawal represented
a means of applying political and economic pressure to the agency. By 1980, the United
States sensed enough movement on some of its concerns to rejoin the ILO. Stephen L.
Schlossberg, United States” Participation in the ILO: Redefining the Role, 11 Comp. LaAB.
L. J. 48, 68-71 (1989).

In 1984 the ILO, acting on a complaint of the International Confederation of Free Trade
Unions (ICTWU), reported on Poland’s dissolution of the free trade union Solidarnosé
as a violation of freedom of association. This watershed event “sent shockwaves not just
through the Soviet-dominated countries of Central and Eastern Europe but through-
out the world.” John P. Windmuller, Stephen K. Pursey & Jim Baker, The International
Trade Union Movement, in COMPARATIVE LABOUR LAW AND INDUSTRIAL RELATIONS IN
INDUSTRIALIZED MARKET ECONOMIES 75, 97 (8th ed., Roger Blanpain, 2004). The ILO’s
contribution in safeguarding union rights in Poland during this period, and striking a
blow against the concept of Communist Party control over organized labor, is widely
acknowledged. Oliver Clarke, Greg J. Bamber & Russell D. Lansbury, Conclusions:
Towards a Synthesis of International and Comparative Experience in Employment Rela-
tions, in INTERNATIONAL & COMPARATIVE EMPLOYMENT RELATIONS 294, 318 (3rd ed.,
Greg]. Bamber & Russell D. Lansbury, eds., 2003). In the end, the collapse of the Soviet
Union and the overthrow of Communism in Eastern Furope saw an end to that particular
brand of ideological warfare within the ILO.

Today, the ILO’s focus is on addressing the policy challenges posed by globalization.
Since 1999, the ILO has described its primary goal as that of securing “decent work” for
all people. The four strategic objectives encompassed within the decent work program
are: (1) promoting rights at work; (2) creating actual employment opportunities of accept-
able quality; (3) obtaining and enhancing social protection for the risk of job loss; and
(4) promoting social dialogue, the modern term for tripartism, as a mechanism to resolve
conflicts, obtain equity, and create and implement policy. JuAN Somavia, REPORT OF
THE DIRECTOR-GENERAL (ILO 1999). Professor Gary Fields notes that the ILO’s new
agenda “shifts the focus of the ILO to workplace outcomes: once core labor standards
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are satisfied, attention shifts to how much work there is, how remunerative and secure” it
is, and the conditions under which it is carried out. Gary S. Fields, International Labor
Standards and Decent Work: Perspectives from the Developing World, in INTERNATIONAL
LABOR STANDARDS: GLOBALIZATION, TRADE, AND PuBLIC PoLicy 61, 67 (Robert J. Flana-
gan & William B. Gould IV, eds., 2003). A major initiative to review, revise, and integrate
the existing conventions is also underway. HEPPLE, LABOUR Laws, at 63.

In addition to those recent initiatives, the ILO is engaged in promoting the 1998
Declaration on Fundamental Principles and Rights at Work, the pledge by ILO member
nations that they will adhere to four core labor rights — freedom of association and
collective bargaining; the elimination of forced or compulsory labor; the abolition of
child labor; and the elimination of discrimination. Id. at 57-62. The potential of the 1998
Declaration to enhance the ILO’s ability to affect real change for workers around the
globe is addressed in the final section of this chapter. Before taking up that subject,
however, one must first understand how the ILO has traditionally carried out its work.

B. ILO STANDARD SETTING AND STRUCTURE

Since its creation, the ILO has primarily set international labor standards by adopting
conventions and recommendations, both of which may be thought of as forms of ILO
“legislation.” ILO legislation, however, differs from laws passed by national legislatures.
At the time of ILO adoption, neither a convention nor a recommendation is binding on
the member countries.

Nonetheless, while a national government need not accept the ILO’s conventions, it is
required to submit them for consideration to the competent authorities — generally its own
legislature — within eighteen months, and is subject to two reporting obligations. Hepple,
Labour Laws, at 30. Article 19 of the ILO Constitution requires member countries to
report on the steps they take to bring to the attention of the competent authorities the
existence of new, unratified conventions. An additional reporting requirement under
Article 19 requires member states, on request, to detail their law and practice regarding
a convention’s subject, and to explain why ratification has been prevented or delayed.
The member country responses to this provision are analyzed in a general survey of the
convention topic. Id. at 48.

Once ratified by a member state without reservations, a convention is considered a
multilateral treaty containing international obligations. Recommendations, in contrast,
are designed to provide guidance only, need not be ratified by ILO member governments,
and do not constrain their actions. Potter, The ILO, at 40-5. This latter form of ILO
legislation often supplements a particular convention, providing additional details to
assist member countries in fashioning national policy.

Conventions and recommendations must be approved by two-thirds of the delegates
attending the ILO’s annual International Labour Conference (ILC), which functions
as the quasi-legislative branch of the agency. The unique tripartite structure requires
each member nation to send to the annual conference in June a four-person delegation
comprised of two government officials, one representative of employers™ interests, and
one representative of organized labor, although many countries also send additional
individuals as advisers.

Adelegation’s employer and worker representatives must be nominated with the agree-
ment of the most representative organizations for those constituencies in its home country.
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The U.S. delegation includes a representative from the U.S. Council for International
Business (USCIB), an organization comprised of over three hundred multinational corpo-
rations, law firms, and business associations, and a delegate from the American Federation
of Labor and Congress of Industrial Organizations (AFL-CIO), the voluntary federation
of fifty-three national and international unions. ILC voting is by secret ballot, with del-
egates casting ballots individually. Thus, there is no need for the employer or worker
representatives to vote in tandem with their government’s representatives.

Setting the agenda for future ILCs, establishing the program and budget for the ILC to
adopt, reviewing the status of various ILO projects, and electing the ILO Director-General
are the tasks of the Governing Body (GB), which operates as the agency’s board of directors
or executive council. It, too, is tripartite in composition. Half of its fifty-six members are
drawn from government, and there are fourteen employers’ representatives and fourteen
individuals representing workers. Ten of the government seats are reserved for repre-
sentatives of ten countries deemed to be of “chief industrial importance,” including the
United States. Other members are elected every three years by the ILC, the government
representatives on a geographically distributed basis, and the others by their respective
constituencies. Sweptson, International Labour Law, at 143. The GB meets three times
a year.

The site of the ILO’s overall activities is the agency’s permanent secretariat, the Inter-
national Labor Office (the “Office”), which is headquartered in Geneva, Switzerland.
Almost two thousand ILO employees work out of the Geneva headquarters, and in the
ILO’s forty field offices. Missions throughout the world are also undertaken by the up to
six hundred ILO experts stathng the agency’s technical cooperation program. A Director-
General, elected to a five-year term, is the head of the Office. The Office is also the
headquarters of the ILO’s substantial research, documentation and publication activi-
ties. Potter, The ILO, at 40-7.

All three main ILO bodies — the ILC, the GB, and the Office — play a role in setting
international labor standards. Promulgation and adoption of a convention or recommen-
dation is typically a two-year process. The process begins with the Office, which prepares
a paper each year detailing possible subjects for action at future ILCs. In light of the
paper, the GB may decide to place a particular subject on the agenda of an ILC to be
held in two years” time. The Office then produces during the first year a global law and
practice report and a questionnaire on the issue. Answers to the questionnaire, provided
by the member nations and employer and labor groups, are the basis for draft conclusions
and a report on the subject for discussion at a first ILC. At the ILC, a tripartite technical
drafting committee amends the draft conclusions, conducts discussions and prepares a
new report with conclusions that is submitted to the conference for approval. Once the
report is approved, the ILC places the matter on the agenda for the next conference.

The report that emerges from discussions at the first conference is used by the Office to
prepare a draft of the proposed instrument —a convention or arecommendation. The draft
instrument is sent for comments by member governments, workers and employers. These
comments are used to prepare a final report and draft convention or recommendation,
which is sent to member governments in advance of the ILC, and will be discussed, possi-
bly amended, and ultimately voted upon at the second conference. Id. at 40-9—40-10. Once
adopted by the ILC, a convention enters into force when two member countries ratify it.

As of October 2006, the ILO had adopted 187 conventions and 198 recommendations.
The subjects covered by this international labor code include: (1) freedom of association
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and the right to organize; (2) the abolition of forced labor; (3) protection from discrimina-
tion in employment; (4) child labor; (5) general employment matters; (6) conditions of
work; (7) occupational safety and health; (8) the employment of women; (9) older workers;
(10) migrant workers; (11) seafarers; and (12) labor administration, including inspection
and the compilation of statistics. Sweptson, International Labour Law, at 149-58.

Although the depth and breadth of the ILO’s corpus juris is impressive, some commen-
tators query whether there are too many standards of questionable quality and relevance.
Creighton, Future of Labour Law, at 257-9; Efren Cérdova, Some Reflections on the
Overproduction of International Labour Standards, 14 Comp. LaB. L.J. 138 (1993). Also
of concern are the uneven ratification rates among conventions and countries. Some
conventions have high levels of ratification while the vast majority receives little atten-
tion. Potter, The ILO, at 40-15. Moreover, although by September 2006 there were 7,421
ratifications of the 187 conventions, member states vary considerably in their receptivity
to ratification. Unlike most of its industrial counterparts, for example, the United States
has ratified only fourteen conventions, two of which are no longer in force. The U.S.
ratification rate is one of the lowest in the world.

The ILO’s initiative to revise and integrate its conventions acknowledges and responds
to criticism that the proliferation of ILO labor standards has proven counterproductive
for the agency. The ILO’s Working Party on Policy Regarding the Revision of Standards
recently issued recommendations that prompted the GB to conclude that “only 71 con-
ventions and 73 recommendations are up to date, 24 conventions and 15 recommendations
have to be revised, and 54 conventions and 67 recommendations are outdated.” Hepple,
Labour Laws, at 63.

Over time, the ILO has engaged in less standard setting through the adoption of
conventions. Sir Bob Hepple notes that in the ILO’s first two decades, a little over three
conventions were adopted each year. In contrast, from 1997 to 2004, only five conventions
were adopted — none in 1998, 2002, and 2004. Id. at 35.

C. ILO MONITORING AND MEMBER NATION COMPLIANCE

International labor standards are enforced by the ILO in two main ways: through the
examination of reports and through the consideration of complaints. As noted earlier,
conventions do not bind the member states unless they are ratified. Once ratified, how-
ever, the member country must maintain its national law and practice in conformity
with the convention, which is considered a treaty. In some countries, ratification makes
the convention part of national law, enforceable at the national level. Most ILO con-
ventions are not drafted as self-executing, however, and instead require supplementary
enacting legislation to be passed by the member country’s legislature to bring about a
direct national effect. Sweptson, International Labour Law, at 159.

Article 22 of the ILO Constitution sets forth the obligations of all member states that
ratify conventions:

Each of the Members agrees to make an annual report to the International Labour Office
on the measures which it has taken to give effect to the provisions of Conventions to
which it is a party. These reports shall be made in such form and shall contain such
particulars as the Governing Body may request.

ILO Constitution, Article 22.
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Although the express wording of Article 22 refers to an annual report, in practice
the intervals in which the reports on various conventions are due are longer. Typically,
reports are requested at two- or five-year intervals. Hepple, Labour Laws, at 48. Eight
fundamental conventions that are the touchstones of the Declaration on Fundamental
Principles and Rights at Work generally require reporting every two years. So too do four
so-called “priority conventions” covering labor inspection (No. 81), employment policy
(No. 122), labor inspection in agriculture (No. 129), and tripartite consultation at the
national level (No. 144). Reports on all other ratified conventions are due every five years.
Potter, The ILO, at 40-16—40-17.

1. Committee of Experts on the Application of Conventions
and Recommendations

Article 22 reports are reviewed by the ILO’s Committee of Experts on the Applica-
tion of Conventions and Recommendations (CEACR), a body of at present twenty
distinguished individuals, including judges, academics and lawyers, who meet once
a year in December. Approximately two thousand reports are reviewed annually. The
CEACR also reviews submissions from employer and workers” groups, and may exam-
ine national law, court decisions, collective bargaining agreements, and other relevant
texts. Potter, The ILO, at 40-18. A country deemed to fall short of full compliance with
a ratified convention may receive from the CEACR a “direct request” soliciting addi-
tional or clarifying information on points of concern. Another mechanism by which the
CEACR makes known its initial conclusions about convention non-compliance is by
issuing “observations” in its annual report to the Conference Committee on the Appli-
cation of Standards, a tripartite committee of the ILC that meets each June during the
annual conference. The observations are also sent to the countries whose actions prompt
them.

CEACR: INDIVIDUAL OBSERVATION CONCERNING CONVENTION NO. 111,
DISCRIMINATION (EMPLOYMENT AND OCCUPATION), 1958

India (ratification: 1960) Published: 2005
Discrimination on the basis of social origin

1. In its 2002 observation, the Committee had referred to a communication from the [Inter-
national Confederation of Free Trade Unions] ICFTU dated 2 September 2002 and to the
Government’s reply, which had been received during the Committee’s session, on 3 Decem-
ber 2002. The Committee notes that an additional reply was received on 19 December 2002.

2. The communication of the ICFTU referred to the practice of manual scavenging, i.e. the
removal of human and animal excreta from public and private latrines and open sewers.
Manual scavenging is performed almost exclusively by Dalits (also known as untouchables)
and according to government statistics, an estimated 1 million Dalits in India are manual
scavengers. Women clean public latrines daily, removing the excrement with brooms and
small tin plates and piling it into baskets which are carried on the head to faraway locations.
Manual scavengers may also be engaged in underground sewage work, or in cleaning faeces
from the railway systems, or in the disposal of dead animals. They work for state municipalities
or for private employers. They are exposed to the most virulent forms of viral and bacterial
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infections, including tuberculosis. They may be paid as little as 12 rupees (US$ o.30) a day,
for unlimited hours. Sometimes, they do not receive their pay.

3. According to the ICFTU, the allocation of labour on the basis of caste is a fundamental part
of the caste system. Within the caste system, Dalits, who are considered “polluted” from birth,
are assigned, through threats and coercion, tasks and occupations which are deemed ritually
polluting by other caste communities, such as scavenging. Refusal to perform such tasks can
lead to physical abuse, social boycott and exclusion from any other form of employment. This
practice is described as clearly discrimination on the basis of social origin, as defined in Article
1 of the Convention.

4. The ICFTU alleges that, although legislation was enacted in 1993 to prohibit the employ-
ment of manual scavengers and the construction of dry latrines and funds exist for the
construction of flush latrines and the rehabilitation of scavengers under a government
national scheme, the employment of Dalits as manual scavengers continues throughout

India. . . .

5. The ICFTU submits that the Government of India has failed to fulfil [sic] its obligation
under Article 2 of the Convention to pursue a policy to eliminate discrimination in employ-
ment, and its obligation under Article 3(d) to implement this policy in respect of employment
under the direct control of a national authority. . . .

6. In its reply dated 2 December 2002, the Government states that the eradication of manual
scavenging is a matter of priority concern for the Government of India. It recognizes that
manual scavenging still exists in certain pockets, due mainly to unchanged societal structures
and mores. In order to resolve the problem of dry latrines, the Government has enacted
a central legislation — the Employment of Manual Scavengers and Construction of Dry
Latrines (Prohibition) Act, 1993, which came into force in 1997 — and it has made every effort
to implement the Act in full earnest. . . .

[The observation notes that the Government referenced two programs aimed at converting
dry latrines into low-cost flush latrines, and providing alternative employment to “liberated
scavengers.” Under the programs, over 437,000 scavengers have been liberated and over
154,000 trained for alternative occupations. |

10. The Committee notes that in the practice of manual scavenging, persons belonging to a
certain social group called the Dalits, are usually engaged on account of their social origin.
This constitutes discrimination, as defined in Article 1, paragraph 1(a), of the Convention.

1. The Committee takes note of the Government’s statement that the eradication of manual
scavenging in the country is a matter of priority concern for the Government. It notes that
the Employment of Manual Scavengers and Construction of Dry Latrines (Prohibition) Act,
1993, punishes the employment of persons for manually carrying human excreta and the
construction or maintenance of dry latrines with imprisonment and/or a fine, and that a
number of schemes have existed for a number of years for the construction of flush latrines
and the liberation and rehabilitation of manual scavengers.

12. The Committee notes with concern that despite those measures, manual scavenging
continues to be used in large parts of the country and large numbers of men and women
have still to perform degrading tasks by reason of social origin and economic circumstances
in inhuman conditions, in contravention of the Convention. The Committee expresses the
hope that the Government will step up its efforts to ensure the prompt elimination of this
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practice and the access of the persons involved to other, more decent, jobs. In particular, the

Committee requests the Government:

* to take measures to ensure that the state, local and railway authorities apply and enforce

the prohibitions contained in the Employment of Manual Scavengers and Construction
of Dry Latrines (Prohibition) Act, 1993, and that the penalties provided for their viola-
tion are effectively imposed (please provide indications on the number of prosecutions
engaged and the number and nature of penalties imposed);

to evaluate the effectiveness of the existing schemes for the construction of flush latrines
and the rehabilitation of manual scavengers, taking into account the reports and rec-
ommendations of the competent organs including the National Commission for Safai
Karamcharis [the official name for manual scavengers] and the National Commission
on Scheduled Castes and Tribes; and

to launch and/or expand public awareness programmes for the population and educa-
tional and training programmes for the authorities involved, in order to promote the
changes in mentalities and social habits which are necessary to bring about the elimina-
tion of manual scavenging.

The Government is requested to provide information on the concrete measures taken with

regard to these matters. . . .

Notes

1.

The CEACR specifically references Article 1, paragraph 1(a) of C. 111, the Dis-
crimination (Employment and Occupation) Convention, which, true to its name,
prohibits employment discrimination. Article 1, paragraph 1 of the Convention
provides:

1. For the purpose of this Convention the term discrimination includes

a. any distinction, exclusion or preference made on the basis of race, colour
sex, religion, political opinion, national extraction or social origin, which
hasthe effect of nullifying or impairing equality of opportunity or treatment
in employment or occupation;

b. such other distinction, exclusion or preference which has the effect of
nullifying or impairing equality of opportunity or treatment in employment
or occupation as may be determined by the Member concerned after
consultation with representative employers” and workers’ organisations,
where such exist, and with other appropriate bodies.

Discrimination (Employment and Occupation) Convention, June 25, 1958,

ILOLEX Cun, http://www.ilo.org/ilolex/english/convdisp1.htm.

Paragraph 10 of the 2005 observation notes that the Dalits are a social group engaged
in the occupation of manual scavenging because of their social origin. The Commit-
tee also concludes that the plight of the Dalits in this case constitutes discrimination
on the basis of social origin in violation of the Convention. Is the objection of the
CEACR to the relegation of a particular social group to this occupation or to the
inhuman nature of the work itself?

In 1950, the concept of untouchability was abolished by the Constitution of India.
What factors explain the persistence of a despised caste and the assignment of its
members to the worst jobs in the Indian economy? For information about the social
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and legal status of the Dalits, see Chapter 13, Section IV (“Equal Opportunities”
for the Scheduled Castes, Scheduled Tribes & Other Backward Classes).

In its 2005 observation concerning India’s noncompliance with Convention No.
111, the CEACR provided that nation with a list of steps it wants India to take to
increase the pace at which manual scavenging is eliminated. The CEACR also
expects to receive from India an update on the measures taken to address this
exploitive and discriminatory occupation. Making a request, however, does not
guarantee that the committee will receive the information. Indeed, in a part of the
observation not reproduced here, the CEACR noted that its 2002 observation on
sex discrimination in India had included a request that the government provide
statistical data on the educational gap between Indian boys and girls, statistics on
female labor force participation, and information on the status of the National
Policy for the Empowerment of Women, the body that monitors programs aimed at
the economic empowerment of women. Instead of supplying the requested data, the
Indian government responded that the information will be supplied “as and when
it becomes available.” CEACR: INDIVIDUAL OBSERVATION CONCERNING CONVENTION
NO. 111, DISCRIMINATION (EMPLOYMENT AND OCCUPATION), 1958 India (ratification:
1960) Published 2005.

The CEACR’s 2006 observation concerning India’s noncompliance with Conven-
tion No. 111 regarding the Dalits notes that “the Government’s 2005 report contains
very little new information on this matter and no replies to the specific requests made
by the Committee.” CEACR: INDIVIDUAL OBSERVATION CONCERNING CONVENTION
NO. 111, DISCRIMINATION (EMPLOYMENT AND OCCUPATION), 1958 India (ratification:
1960) Published 2005.

Monitoring through reporting may seem an odd enforcement mechanism to those
used to quasi-judicial or judicial proceedings involving the possibility of concrete
sanctions. The ILO’s reporting procedures, in contrast, rely on moral suasion and
public shaming. Professor Brian Langille characterizes the ILO supervisory mech-
anism as “a decidedly soft law system.” Brian A. Langille, Core Labour Rights —
The 'True Story (Reply to Alston), 16 EUr. J. INT'L L. 407, 413 (2005). Yet although
the enforcement techniques lack “teeth” in the sense of providing for monetary
sanctions, one must remember that ratified conventions are binding legal instru-
ments. They thus may be distinguished from purely voluntary tools, such as some
international declarations, guidelines or corporate codes of conduct.

The number of Article 22 reports received from member states is substantially less
than the number requested by the CEACR. For example, the CEACR requested
that a total of 2,569 Article 22 reports be submitted to it by September 1, 2004.
It received 1,045 reports or only 64.03 percent of the reports requested. GEN-
ERAL REPORT OF THE COMMITTEE OF EXPERTS ON THE APPLICATION OF CON-
VENTIONS AND RECOMMENDATIONS, 2005, at 416. Moreover, the majority of the
reports received are submitted late. “[B]y 1 September 2004, the proportion of
reports received was only 25.65 per cent.” Id. at §24. Lateness in submitting reports
hampers the functioning of the supervisory process, making it impossible to con-
sider some cases, which then must be deferred for examination prior to the next
year’s meeting of the ILC.

Since 1964, the CEACR has compiled a list of cases in which member coun-
tries exhibit progress in bringing their laws and practice into compliance with
ratified conventions after receiving committee comments. The 2005 report notes
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that progress was made in fifty-three cases in thirty-five countries. The total list of
such cases from 1964 to 2004 numbers 2,429. GENERAL REPORT OF THE COMMIT-
TEE OF EXPERTS ON THE APPLICATION OF CONVENTIONS AND RECOMMENDATIONS,

2005, at §938—9.

2. Conference Committee on the Application of Standards

After reviewing the annual CEACR report, the Conference Committee on the Appli-
cation of Standards (CCAS), the tripartite committee of the ILC that meets during the
annual conference, typically considers about twenty-five of the most serious cases detailed.
The CCAS then conducts detailed discussions with the governments involved in those
cases, and adopts conclusions in its annual report to the ILC. Potter, The ILO, at 40-18—
40-19.

Many of the cases involve factual circumstances that are shocking. For example, the
2005 CCAS report provides a synopsis of the discussion involving Columbia’s violation
of Convention No. 87, Freedom of Association and Protection of the Right to Organize.
At the start of the discussion, a government representative from Columbia addressed the
progress his country had made in reducing violence directed against labor union leaders:

.. . In the specific case of labour union leaders, whereas in 2002, unfortunately 205
had been murdered, in 2004 the number of murdered trade unionists had been 8,
representing a reduction of 56.58 per cent. . . .

According to the report of the National Prosecutor’s Office for the period 2002—04 on
cases currently under investigation for offences of homicide, in which the victim was
associated with a labour union, there had been 36 preventive detentions, 21 charges, four
sentences and 131 investigations, which amounted to significant progress in comparison
with ten years ago.

Report of the Conference Committee on the Application of Standards, Provisional Record
22, Part II, Ninety-Third Session, Geneva, 2005, Convention 87, Freedom of Association
and Protection of the Right to Organise, 1948 Columbia (ratification: 19706).

Despite this progress, the CCAS condemned in the strongest terms all such acts of
violence, and concluded that “organizations of workers and employers could exercise
their activities in a free and meaningful manner only in a climate that was free from
violence. . . . 7 Id. The Columbian government was exhorted to redouble its efforts to
put an end to a situation that obviously presented a great obstacle to the realization of the
rights guaranteed by Convention No. 87. Finally, the CCAS decided that a high level
tripartite visit to Columbia by ILO representatives was necessary. Id.

Conditions affecting Columbian trade unionists clearly fit within the category of the
CCAS’s most serious cases. Some of the other cases categorized as serious may strike
students of international labor law as surprising and very revealing. The CCAS’s consid-
eration in 2005 of the possible noncompliance of the United States with Convention No.
144, Tripartite Consultation (International Labor Standards) is such a case. See TRIPAR-
TITE CONSULTATION (INTERNATIONAL LABOUR STANDARDS) CONVENTION, JUNE 20, 1976,
ILOLEX Ci44, http://www.ilo.org/ilolex/english/convdisp1.htm.

Article 2 of Convention No. 144 requires ratifying countries to “operate [national level |
procedures which ensure effective consultations . . . between representatives of the gov-
ernment, of employers and of workers” on ILO-related activities. Id. Article 5 of the
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Convention requires that “consultation . . . shall be undertaken at least once a year.”
Id. The AFL-CIO, in comments attached to a U.S. government report for the period from
2001-2004, alleged that under the Bush Administration the tripartite consultation process
had ground to a halt. In an individual observation, the CEACR requested the U.S. govern-
ment to provide information in its next report on the steps it has taken to ensure effective
consultation and to resolve the issues raised by the AFL-CIO. Interestingly, the CCAS
selected this case as one of the twenty-five most serious cases to come before it in 2005.

REPORT OF THE CONFERENCE COMMITTEE ON THE APPLICATION OF STANDARDS,
CONVENTION NO. 144, TRIPARTITE CONSULTATION (INTERNATIONAL LABOUR
STANDARDS), 1976

United States (ratification: 1988); Published 2005

A [U.S.] Government representative stated that the United States took its obligations under
ratified Conventions very seriously. . . .

She recalled that tripartite arrangements had been established in 1975 when the United
States was contemplating withdrawal from the ILO. There had been tripartite consultation
at the highest level on the decision to withdraw and, during the period of withdrawal, on
whether and when to return. The mechanism was a Cabinet Level Committee that included
the President of the AFL-CIO and a representative from the United States Chamber of
Commerce. Upon rejoining the ILO in February 1980, the United States formalized the
Cabinet Level Committee as a federal advisory committee called the President’s Committee
on the ILO. . . .

The President’s Committee was the pinnacle of the tripartite mechanism and provided for
consultation at the highest level. More continual consultation occurred through a staff-level
consultative group and in the Tripartite Advisory Panel on International Labour Standards
(TAPILS) that was created specifically to examine the legal feasibility of ratifying selected
ILO Conventions. One of the first conventions that TAPILS had examined was Convention
No. 144. . . . The framework for tripartite consultations had not changed since.

The [U.S. government representative] pointed out that this was the first time that the Com-
mittee of Experts had expressed any concern at all about United States application of the
Convention. The question, she noted, was whether tripartite consultations in the United
States were effective. [The U.S. government representative described the Convention as a
flexible promotional instrument that requires consultations but does not specify that they must
take the form of a meeting. |

Turning to the factual issues of the case, [the U.S. government representative | stated that there
had indeed not been a meeting of the President’s Committee since May 2o00. In fact, since
the United States ratified Convention No. 144 in 1988, the President’s Committee had met on
only six occasions. This was because the President’s Committee only met when warranted by
ILO-related issues that required a decision at the highestlevel. . . . Asa consequence, most
ILO consultations were held less formally.

The observation also indicated that the TAPILS did not meet during the reporting period.
[The U.S. government representative| announced that the Panel had met last month [May
2005] to begin reviewing Convention No. 185 on Seafarers” Identity Documents. . . .
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With regard to the Committee of Experts’ observation that for the first time since 1991, the
Government had not convened a full meeting of the consultative group in preparation of the
2004 ILO Conference, [the U.S. government representative| pointed out that the Department
of Labor had in fact scheduled its usual full pre-Conference briefing butlearned subsequently
that a significant portion of the delegation, particularly from the AFL-CIO, could not attend.
Consequently, the meeting had to be rescheduled at a time that could include the AFL-CIO,
closer to the opening of the Conference, with more limited attendance. . . . This year,
the Government had again hosted a full tripartite meeting in preparation of the 2005 ILO
Conference.

The [CCAS] Worker members recalled that Convention No. 144 set forth the obligation for
ratifying States to establish, in accordance with national practice, effective tripartite consul-
tations with respect to the matters concerning the activities of the ILO. To contravene these
provisions or to interpret this instrument in a restrictive manner imperiled the credibility of
trade unions as well as the efficiency of ILO standards. . . . For the past three years, the
Government had not convoked the President’s Committee or the Tripartite Advisory Panel
on International Labour Standards (TAPILS), the bodies intended to implement Convention
No.144. . . . The observation of the Committee of Experts had established that the Govern-
ment had clearly ceased to be active in the tripartite process and had taken no action toward
further ratifications of ILO standards. . . .

The Worker member of India stated that this case was a clear violation of Convention No.
144. For the first time since 1991, the United States Government had not convened a full con-
sultative group in 2004 in preparation for the Conference. . . . This lack of this preparation
was a violation of democratic norms and was unbecoming for a country which never failed
to project itself as the champion of democracy. . . .

The Government member of Cuba stated. . . . [i]t was clear that greater attention should
be focused on Governments that only ratified a small number of Conventions. . . .

The Worker member of Pakistan stated that the United States, in its role as the leader of the
developed world and as one of the states of chief industrial importance in the Governing
Body, should play an exemplary role not only in the ratification of ILO Conventions but
in their implementation in letter and spirit. . . . He concluded by noting that the United
States often pressed for the ratification and implementation of fundamental Conventions in
other countries. In the light of this, the United States should take the lead in ratifying and
implementing such Conventions itself. . . .

The Committee noted the statement made by the [U.S.] Government representative and the
discussion that followed. The Committee noted that, in accordance with the Convention and
the comments made by the Committee of Experts in its observation, the Government and
the social partners should establish procedures to ensure effective consultations. . . .

The Committee requested the Government to take all the appropriate measures to promote
tripartite dialogue on international labour standards. The Committee hoped that the Gov-
ernment would provide information in its next report on the progress made to guarantee the
holding in practice of tripartite consultations in a manner that was satisfactory for all the
parties concerned.
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Notes

1.

Why did the CCAS select the U.S. tripartite consultation case for review in 2005
as one of the most serious cases? Although Convention No. 144 is considered a
“priority convention,” perhaps the situation was addressable in a less public forum.
The CEACR did produce an individual observation that was forwarded to the U.S.
government. What more is gained by characterizing the case as among the most
serious?

As noted earlier, the U.S. government convened the Tripartite Advisory Panel on
International Labor Standards (TAPILS) in May 2005 to begin reviewing Conven-
tion No. 185 on Seafarers” Identity Documents, and also held a tripartite meeting
of the full consultative group to prepare for the 2005 ILC. Is this evidence that the
ILO’s enforcement mechanism works?

Interestingly, whereas the United States, at fourteen conventions, has one of the
world’s lowest ILO ratification rates, it is considered to be a high compliance nation;
in other words, the CEACR has not often issued individual observations based on
the U.S. government’s actions regarding its ratified conventions. Hepple, Labour
Laws, at 42. In contrast, United Kingdom, France, Italy, Spain, Netherlands, Norway
and Finland all have ratified eighty or more conventions but are considered low
compliance member states. Id. at 40.

An obvious subtext in the case is the perceived hypocrisy of the United States in
refusing to ratify most of the ILO’s conventions, yet using the ILO’s eight fundamen-
tal conventions, which act as references to the 1998 Declaration on Fundamental
Principles and Rights at Work, as a touchstone for judging the labor standards of
its trading partners, especially in the context of negotiating free trade agreements.
[s there a different way to interpret U.S. actions in this respect?

The U.S. reluctance to ratify ILO conventions has been attributed to a number of
factors. First, during the ILO’s early decades the U.S. labor movement’s approach
to securing worker rights centered mainly on voluntarily negotiating collective
bargaining agreements. Excessive government involvement was seen as antithetical
to workers’ interests. Virginia A. Leary, “Form Follows Function”: Formulations of
International Labor Standards — Treaties, Codes, Soft Law, Trade Agreements, in
INTERNATIONAL LLABOR STANDARDS: GLOBALIZATION, TRADE, AND PuBLIC PoLicY
179,181 (RobertJ. Flanagan & William B. Gould 1V, eds., 2003) (hereinafter, Leary,
Form Follows Function).

Next, some U.S. policy makers and business people believe that extensive ratifica-
tion of ILO conventions would “usurp the jurisdiction of Congress to establish a
National labor policy, and the jurisdiction of the individual States to regulate labor
matters traditionally within their authority.” Statement by Senator Strom Thur-
mond, Examination of the Relationship Between the United States and the Inter-
national Labor Organization,” Hearing Before the Senate Committee on Labor
and Human Resources, ggth Cong. 1st Sess., Vol. 1, Page 5 (1985). Those espousing
this view are especially concerned about ratifying conventions that would require
changes in domestic labor and employment law. Edward E. Potter, A Pragmatic
Assessment from the Employers’ Perspective, in WORKERS” RIGHTS AS HUMAN RIGHTS
18, 134 (James A. Gross, ed., 2003). Is this a valid concern? U.S. policy, even
under presidential administrations favorably disposed toward the ILO, has been
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10.

to consider ripe for ratification only those conventions that are clearly non-self-
executing, and thus not directly enforceable as U.S. law in U.S. courts. Moreover,
the conventions considered candidates for U.S. ratification are those that TAPILS
concludes require no change in existing U.S. law.

Some tie the reticence of the United States to its unique system of labor market
regulation, which tends to emphasize individual over collective rights, and is far
more flexible and less protective of employee job security as compared with other
industrialized nations. Lee Swepston, Closing the Gap between International Law
and U.S. Labor Law, in WORKERS" RiGHTS As HUMAN RIGHTS 53, 55 (James A.
Gross, ed., 2003). The ILO’s conventions are seen as in harmony with European
approaches to labor and employment law, and out of step with those in the United
States. Thomas B. Moorhead, U.S. Labor Law Serves Us Well, in WORKERS' RIGHTS
As HumaN RIGHTS 136, 138 (James A. Gross, ed., 2003).

Others ascribe the low U.S. ratification rate to American “lack of interest and knowl-
edge of international organizations,” and a preference for unilateralism. Leary,
Form Follows Function, at 181-2.

Even where U.S. law is clearly in compliance with an important fundamental
convention, there has been little political will for ratification. As noted by the U.S.
government representative in the U.S. tripartite consultation case:

With regard to Convention No. 111 [Discrimination (Employment and Occupa-
tion)], progress had been slow. On the basis of a finding by TAPILS that United
States law and practice were in full conformity with its provisions, Convention
No. 111 had been forwarded by the President in May 1998 to the United States Sen-
ate with a request for advice and consent to ratification. Since then, Convention
No. 111 had consistently been on a list of treaties that the Executive Branch con-
sidered to deserve priority attention. The Senate, however, while apparently not
disinclined to consider the Convention, had given precedence to treaties having
a direct bearing on national security.

REPORT OF THE CONFERENCE COMMITTEE ON THE APPLICATION OF STANDARDS,
CONVENTION NO. 144, TRIPARTITE CONSULTATION (INTERNATIONAL LABOUR
STANDARDS), 1970, United States (ratification: 1988); Published 200s.

For his part, the U.S. CCAS worker member complained that ratification of Con-
vention No. 111 was not a priority of the Bush Administration, and that he would
like to see the administration actively lobbying the Senate to move on the matter.
Id.

The Bureau of International Labor Affairs (ILAB) carries out the U.S. Department
of Labor’s international responsibilities. ILAB is the U.S. government’s “primary
point of contact with the ILO,” and its activities include preparing U.S. govern-
ment reports for submission to the international organization. REPORT OF THE
CONFERENCE COMMITTEE ON THE APPLICATION OF STANDARDS, 2005 CONVEN-
TION NoO. 144: TRIPARTITE CONSULTATION (International Labour Standards), 1976
UNITED STATES (ratification: 1988). In March 2005, the Bush Administration
proposed an 87 percent cut in funds for ILAB, which received U.S.$93 million in
fiscal year 2005. The proposed budget for ILAB for fiscal year 2006 was U.S.$12.4
million. ILAB Head Questioned over Bureau’s Future under Proposed Deep Cuts
in New Budget, BNA WorkpLACE Law REPORT, April 8, 2005. Congress instead
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cut ILAB’s funding to U.S.$73 million. In February 2006, the Bush Administration
once again sought cuts to ILAB’s budget, proposing that ILAB receive U.S.$12 mil-
lion for fiscal year 2007, a cut of U.S.$61 million from the previous year’s funding
level. MAJOR SAVINGS AND REFORMS IN THE PRESIDENT’S 2007 BUDGET, EXECUTIVE
OFFICE OF THE PRESIDENT OF THE UNITED STATES, FEB. 2000, at 82, 112, available
at: http://www.whitehouse.gov/omb/budget/fy2007/pdf/savings.pdf/.

1. Whatare the costs to U.S. global influence of its policy and practice on ILO conven-
tion ratification? Would pursuing a more aggressive ratification policy jeopardize
U.S. interests?

3. Adversarial Procedures

The ILO supervisory mechanism also has two forms of adversarial procedures. One
involves the filing of representations. The other provides for the filing of complaints.

a. Filing representations under Article 24

Article 24 of the ILO Constitution allows workers” or employers’ organizations to file
representations to the GB that a particular member country is not effectively observing a
convention ithasratified. Swepston, International Labour Law, at 161. If the representation
is found receivable, the GB establishes a three-person tripartite committee to investigate
the merits of the case, and make recommendations. The committee prepares a report for
the GB, and the GB invites the member nation at issue to attend a meeting at which the
case is discussed. Alternatives available to the GB in deciding how to dispense with the
case include: (1) adopt the report and refer the case to the regular supervisory process;
(2) publish the report in order to increase the pressure for the non-conforming country
to comply; or (3) refer the case to a Commission of Inquiry, a mechanism that will be
described below. Potter, The ILO, at 40-21. The representations procedure has only been
invoked on about seventy occasions, fifty-eight of these in the period from 1994 to 2003.
Hepple, Labour Laws, at 49.

REPORT OF THE COMMITTEE SET UP TO EXAMINE THE REPRESENTATION MADE BY THE
SENEGAL TEACHERS’ SINGLE AND DEMOCRATIC TRADE UNION (SUDES) UNDER
ARTICLE 24 OF THE ILO CONSTITUTION ALLEGING NON-OBSERVANCE BY SENEGAL OF
THE ABOLITION OF FORCED LABOUR CONVENTION, 1957 (NO. 105)

Published: 1997

Decision

The Governing Body adopted the report of the tripartite committee. Procedure closed.
A. Introduction

1. By letter of 28 August 1995, the Senegal Teachers’ Single and Democratic Trade Union
(SUDES), referring to article 24 of the Constitution of the International Labour Organization,
made a representation alleging the non-observance by Senegal of the. . . . Abolition of
Forced Labour Convention, 1957 (No. 105). . . .
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B. Examination of the Representation . . .

9. The SUDES alleges failure by the Government of Senegal to observe the Abolition of
Forced Labour Convention, 1957 (No. 105), by virtue of its recruitment through a press
advertisement. . . . of “1,200 education volunteers”.

10. Asregards the facts, the SUDES alleges that the Government’s press advertisement. . . .
specifies thatitis aimed at young people who have atleast the equivalent of the BFEM diploma
and have “no short-term employment prospects”. The purpose of this recruitment is among
other things to “reopen over soo classes that have been closed because no teacher is available”
and “to halt the decline” in the school enrol[lJment rate, but also “to combat unemployment
and underemployment among young people”. The advertisement explains the Government’s
strategy in this area by stating that “given the constraints facing the State”, the Government is
seeking to “launch a movement of young education volunteers” and, for the next four years,
“to recruit 1,200 education volunteers for elementary classes each year, especially for children
in Senegal’s most backward areas”. These young people, according to the advertisement, will
“find work which makes good use of their intellectual, moral and physical potential”, will
“learn the profession of teacher”, and will “receive a monthly scholarship of 50,000 CFA
francs and free housing on the spot in backward areas”. . . .

13. As regards observation of the Abolition of Forced Labour Convention, 1957 (No. 105), the
SUDES emphasizes that, under the terms of Article 1(b) of the Convention, any Member of
the ILO which ratifies the Convention undertakes to suppress and not to make use of any form
of forced or compulsory labour “as a method of mobilizing and using labour for purposes of
economic development”. According to the SUDES, this provision has not been observed by
the Government of Senegal which specifies in its “advertisement” for “education volunteers”
that it wishes to “mobilize” the potential for commitment of young people who have “no short-
term employment prospects” in a “movement” which would contribute to the development
of the country. According to the SUDES, the population groups targeted by the recruitment
drive (unemployed graduates, young people without employment prospects) clearly show that
economic constraints, the need to find work at all costs are the real “motivation” for these
“volunteers”. For them, there is no possibility of choice. Under such circumstances, using the
term “volunteer” is inappropriate, since those recruited are forced by economic constraints
to accept the offer. . . .

II. Observations and Comments by the Government . . .

17. . ... [TThe Government observes that the country is facing severe economic difficulties
at a time when it is required to face up to the challenge of providing education for all by the
year 2000, in accordance with the commitments accepted at Jomtien. Those commitments of
1990, taken as a whole, confront it and other governments of developing countries with very
difficult choices and necessitate alternative solutions other than tried and tested conventional
models. . . .

[The Government responded to SUDES’s charges of political bias in the selection process
by describing at length the system by which candidates were hired. It also noted that of the
32,595 candidates, 1,200 were selected. ]

24. As regards observance of the Abolition of Forced Labour Convention, 1957 (No. 105), the
Government states that the provisions of the Convention have not been infringed. There is
no question of forced labour, still less of compulsory labour. The education volunteers are
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able to await developments. If they find other employment, they are released at their own
request. If, on the other hand, they decide to pursue a career in teaching, they can continue
with their training for four years and complete their voluntary work before being recruited by
the public sector or local collectives. . . .

Conclusions . . .

27. Definition of forced or compulsory labour. The SUDES alleges non-observance by the
Government of Senegal of Article 1(b) of the Abolition of Forced Labour Convention, 1957
(No. 105), which has been ratified by Senegal. Pursuant to that provision, the Government
has undertaken not to make use of any form of forced or compulsory labour as a method of
mobilizing and using labour for purposes of economic development. The Convention does
not define the concept of forced or compulsory labour. According to the established practice of
the [ILO’s supervisory bodies the definition of the concept of forced labour contained in Article
2, paragraph 1, of the Forced Labour Convention, 1930 (No. 29) is generally valid and can thus
also be used to determine what constitutes “forced or compulsory labour” within the meaning
of the 1957 Convention, namely “all work or service which is exacted from any person under
the menace of any penalty and for which the said person has not offered himself voluntarily”.
It was noted during the examination of the draft 1930 Convention by the International Labour
Conference that the penalty in question did not necessarily have to take the form of a penal
sanction, but could also take the form of the loss of any rights or privileges. . . .

28. Economic constraints. The concept of forced or compulsory labour implies that the
worker has not offered himself voluntarily for the work or service in question. In the case
which is the subject of the present representation, the workers concerned responded to a
public appeal directed at volunteers with certain qualifications. Of 32,595 candidates who
came forward, 1,200 were selected. Without contesting the voluntary nature of the offer of
service by the candidates responding to the appeal, the SUDES claims that the candidates
were notfree. . . . The Committee notes that the concept of economic constraint was at the
heart of the conclusions drawn by ILO bodies concerning previous representations alleging
non-observance of the Forced Labour Convention, 1930 (No. 29). It thus appears appropriate
to identify the criteria on which those conclusions were based.

29. Precedents. The Committee set up by the Governing Body to examine the representa-
tion presented in 1983 by the National Trade Union Co-ordinating Council of Chile (CNS)
under article 24 of the Constitution alleging non-observance by Chile of Convention . . .
29 . . . examined the bearing of official employment programmes, namely, the “Minimum
Employment Programme” (PEM) and the “Employment Programme for Heads of House-
hold” (POJH), on the observance of the Forced Labour Convention, 1930 (No. 29). The
Committee concluded that persons enrolled in these programmes “cannot be considered to
enjoy freely chosen employment”. In particular, the Committee took the view that “work car-
ried out by many persons, paid for with excessively low wages and not offering the protection
of the labour and social security legislation, can give rise to doubts concerning its voluntary
nature, particularly when it involves not a temporary or emergency solution but a situation
that tends to last. . . .

30. Criteria regarding constraint by the Government. If the case submitted to the Commit-
tee for examination has certain similarities with those mentioned above (absence of better
alternatives for the candidates, the hope of finding stable employment), there are a number
of important differences that were taken into account by previous Committees, in particular
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the level of remuneration and benefits and the number of persons affected. In a case where
an objective situation of economic constraint exists but has not been created by the Gov-
ernment, then only if the Government exploits that situation by offering an excessively low
level of remuneration could it to some extent become answerable for a situation that it did
not create. Moreover, it might be held responsible for organizing or exacerbating economic
constraints if the number of people hired by the Government at excessively low rates of pay
and the quantity of work done by such employees had a knock-on effect on the situation of
other people, causing them to lose their normal jobs and face identical economic constraints.

31. This has not happened in the present case. Rather than “a large number of persons paid
at excessively low rates”, 1,200 people were selected from more than 30,000 candidates for
the period beginning 1995, and their remuneration, according to the Government, is above
that of student teachers in teacher training schools having broadly similar functions . . . In
short, the Committee considers that economic constraints may in practice be such as to be
conducive to forced labour. However, in the present case the Government could not be held
responsible for having created or exacerbated economic constraints, nor for having exploited
them by offering people who had no other options, employment on terms that would not
normally be acceptable.

32. Conclusion. In the light of the above, the Committee concludes that the representation
alleging non-observance by Senegal of the Abolition of Forced Labour Convention, 1957 (No.
105) is unfounded.

Notes

1. Why do you think the union brought a representation against the Senegalese
government? One major concern, articulated subsequently by the union in an
allegation before a joint ILO/United Nations Educational, Scientific and Cultural
Organization (UNESCO) committee, is the potential for the Education Volunteers
Program to undermine the status and working conditions of the teaching profes-
sion. The volunteers initially received a monthly stipend worth just a little over the
Senegalese minimum wage, representing less than half of the monthly salary of a
regular starting teacher. Moreover, the volunteers, who perform work identical to
regular teachers, could be required to teach double-shift classes without additional
compensation that would be due were they employed as regular teachers. Addition-
ally, the collective rights and interests of education professionals are implicated by
the program. By decree, the volunteers were prohibited from the right to freedom
of association and to organize into trade unions. SUDES also complained that
the government failed to consult with teachers” unions in the development of the
program. The government contested this last point. Joint ILO/UNESCO Cowm-
MITTEE OF EXPERTS ON THE APPLICATION OF THE RECOMMENDATION CONCERNING
THE STATUS OF TEACHERS — REPORT, PART 6, D., 1997.

2. The Joint ILO/UNESCO Committee of Experts, which promotes and monitors
UNESCO’s two recommendations on the status of teachers and of higher education
teaching personnel, expressed concern in 1997 “that any extensive or permanent
use of volunteers or contract teachers could undermine the status of professional
teachers.” Id. at Part 7. The committee also noted that volunteers who work as
teachers should have the same associational rights as regular teachers. Id. at Part 7.
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Following up on the matter in 2000, the Joint ILO/UNESCO Committee of Experts
noted the following:

The Joint Committee is most concerned with the evidence presented by both
the Government and SUDES that the volunteers policy has become anchored
as a permanent feature in the long-term educational development programme of
Senegal. The suggestion by SUDES that all prospective teachers will henceforth
pass through the voluntary programme is particularly disturbing. . . . The Joint
Committee. . . . again calls on the Government’s attention to paragraph 141 of
the ILO/UNESCO Recommendation, 1966, which emphasizes that measures to
deal with teacher shortages should be exceptional and not endanger teachers’
professional standards.

Joint ILO/UNESCO COMMITTEE OF EXPERTS ON THE APPLICATION OF THE
RECOMMENDATION CONCERNING THE STATUS OF TEACHERS — REPORT,

ANNEX 2(2)(D) (2000).

Wias the initial SUDES representation before the ILO’s GB premature? Should
SUDES have based the representation on a different ILO convention? Senegal
ratified Convention No. 87 (Freedom of Association and the Right to Organize)
in 1960 and Convention No. 98 (Right to Organize and Collective Bargaining) in
1961.

Forits part, the Senegalese government was in an exceptionally tight spot. Structural
adjustment curbs on hiring public sector employees, accepted as a condition for
international loans, constrain the creation of a sufficient pool of teachers to meet its
goal of universal primary education. The latter, in conjunction with a lack of public
financial resources, prompted the creation of the volunteers program, which sought
to create a corps of low paid paraprofessionals. Today, with some improvements in
pay and the creation of a career path to contract status, and even the possibility
of regular civil service employment, so-called volunteers make up a significant
percentage of the primary school teaching force. Peter Coles, Wanted! Teachers,
EpucatioN Tobay NEWSLETTER (UNESCO ), January—March 2005, at 4-7.
Despite the government’s reliance on the volunteer program, SUDES reported in
2000 to the Joint ILO/UNESCO Committee of Experts that “the policy had so far
failed to bring Senegal into the group of African countries with an average school
attendance rate of 75 percent.” Joint ILO/UNESCO Committee of Experts on the
Application of the Recommendation Concerning the Status of Teachers — Report,
Annex 2(2)(D) (2000). No further communication from the government or the
union was received in 2003, the date of the last Joint ILO/UNESCO report. Joint
ILO/UNESCO Committee of Experts on the Application of Recommendations
concerning Teaching Personnel — Report 30 (2003). The next report is due out in
2000.

b. Complaints filed under Article 26

A second adversarial mechanism involves the filing of complaints under Article 26 of

the ILO Constitution. The complaint procedure is reserved for serious cases of member
nation noncompliance with ratified conventions. Complaints may be filed against a
member nation by another member country that is a party to the treaty at issue. The GB
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may also initiate the process on its own motion or after receiving a complaint from any
ILC delegate. In some cases, the GB will establish a Commission of Inquiry to investigate
and report on the case. In others, the case is forwarded to the Committee on Freedom
of Association, which will be described later. In still other cases, the ILO has settled the
matter. Swepston, International Labour Law, at 160.

The complaint process, unlike the process administered by the CEACR, can result in
a legally binding determination that a member state is in breach of its treaty obligations.
Commission of Inquiry findings become binding when the member country agrees to
accept them, or declines to appeal the matter to the International Court of Justice, which
it is permitted to do under Article 29 of the ILO Constitution, but which no member
nation has done to date. Hepple, Labour Laws, at 5o.

REPORT OF THE COMMISSION OF INQUIRY APPOINTED UNDER
ARTICLE 26 OF THE CONSTITUTION OF THE INTERNATIONAL LABOUR ORGANIZATION
TO EXAMINE THE OBSERVANCE BY MYANMAR OF THE FORCED LABOUR CONVENTION,

1930 (NO. 29)
Published: 1998

1. By a letter dated 20 June 1996 addressed to the Director-General of the ILO, 25 Workers’
delegates to the 83rd Session of the International Labour Conference (June 1996) presented a
complaint under article 26 of the Constitution against the Government of Myanmar for non-
observance of the Forced Labour Convention, 1930 (No. 29), which it ratified on 4 March
1955 and which came into force for Myanmar on 4 March 1956. . . .

Part III . . . Summary of the Complaint and the Government’s Observations

100. In their complaint and supplementary evidence, the complainants referred to earlier
findings by ILO supervisory bodies concerning non-compliance with the forced labour Con-
vention by Myanmar. The complainants alleged that, far from acting to end the practice of
forced labour, the Government of Myanmar was still engaged actively in its promotion, so
that it was today an endemic abuse. . . .

110. Before responding to the complainants” allegations, the Government described its initia-
tives for the emergence of a peaceful, modern and developed nation, its political, economic
and social objectives, and the benefits which the local population and the nation as a whole
draw from the building of infrastructures throughout the country, in particular the building
of new railroads, but also motor roads, irrigation facilities, schools, hospitals, market places,
parks and new towns through the collective efforts of the State, the people and the members
of the Myanmar armed forces (Tatmadaw). . . .

[The Government asserted that all labor utilized as porters by the military, and for major
public and private construction projects, was voluntary and compensated. It further noted
that all relevant national laws had been reviewed and redrafted. ]

120. In conclusion, the Government indicated that the Myanmar authorities were aware of
the criticisms made by some Worker delegates relating to the use of labour in Myanmar for
national development projects. A considerable portion of the criticisms were unfortunately
based on biased and specious allegations made by expatriates living outside Myanmar who
wished to denigrate the Myanmar authorities for their own ends. . . .
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Part IV Examination of the Case by the Commission

B. Requirements of the Forced Labour Convention, 1930 (No. 29)

205. The basic obligation undertaken by a State which ratifies the Forced Labour Convention,
1930, is “to suppress the use of forced or compulsory labour in all its forms within the shortest
possible period”. [Article 1(1)] This obligation to suppress the use of forced or compulsory
labour, as defined in the Convention, includes for the State both an obligation to abstain
and an obligation to act. In the first place, the State must neither exact forced or compulsory
labour nor tolerate its exaction, and it must repeal any laws and statutory or administrative
instruments that provide or allow for the exaction of forced or compulsory labour, so that
any such exaction, be it by private persons or public servants, is found illegal in national law.
Secondly, the State must ensure that “the illegal exaction of forced or compulsory labour shall
be punishable as a penal offen[s]e” and “that the penalties imposed by law are really adequate
and are strictly enforced”. [Article 25] . . .

206. The Convention defines “forced or compulsory labour” as “all work or service which
is exacted from any person under the menace of any penalty and for which the said person
has not offered himself voluntarily”. [Article 2(1)] As noted by the Committee of Experts
on the Application of Conventions and Recommendations, it was made clear during the
consideration of the draft instrument by the Conference that the penalty here in question
need not be in the form of penal sanctions, but might take the form also of a loss of rights or
privileges. . . .

[The Commission noted that Article 2(2) of the Convention specifically exempts from the
definition of forced or compulsory labor, certain types of service including: compulsory mil-
itary service of a purely military character; normal civic obligations like jury service; some
types of prison labor; service required in emergencies; and minor communal service. |

Legislation of Myanmar relevant to the case

237. After having stated for many years that the provisions of the Village Act (1908) and
the Towns Act (1907) which empower headmen and rural policemen to impose compulsory
labour on residents of the labouring class had become obsolete and were no longer applied, the
Government indicated in October 1993 that “the use of voluntary labour, alleged compulsory
or forced labour, is made only for the urgent necessity in accordance with the following
provisions: (a) section 8(1)(g)(n) and (o) of the Village Act (1908); (b) section g(b) of the
Towns Act”.

238. The relevant provisions of section 8(1) of the Village Act (1908) were submitted by the
Government in October 1993 in the following wording:

Every headman shall be bound to perform the following public duties, namely:

(g) to collect and furnish, upon receipt of payment for the same at such rates as the
Deputy Commissioner may fix, guides, messengers, porters, supplies of food, carriage
and means of transport for any troops or police posted in or near or marching through
the village-tract or for any servant of the Government travelling on duty: provided
that no headman shall requisition for personal service any resident of such village-
tract who is not of the labouring class and accustomed to do such work as may be
required;
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(n) generally to assist all officers of the Government in the execution of their public duties;
and

(o) generally to adopt such measures and do such acts as the exigency of the village may
require.

Section 7(1)(m) of the Towns Act (1907) corresponds to section 8(1)(n) of the Village Act (1908)
and is also preceded by a proviso “that no headman shall requisition for personal service any
resident of such ward who is not of the labouring class and accustomed to do such work as
may be required”.

239. Under Section 11 of the Village Act:

Every person residing in the village-tract shall be bound to perform the following public
duties, namely:

(.. . )(d) on the requisition of the headman or of a rural policeman, to assist him in the
execution of his duties prescribed in sections 7 and 8 of the Act and the rules made under
the Act. . . .

Under section 12 of the same Act:

If any person residing in a village-tract refuses or neglects to perform public duties imposed
upon him by this Act or by any rule thereunder, he shall, in the absence of reasonable excuse,
the burden of proving which shall lie upon him, be liable:

(i) by order of the headman, to fine . . . ;or
(i) by order of the village committee, on the case being referred to it by the headman, to
fine . . ., or to confinement for a term not exceeding 48 hours in such place as the
Deputy Commissioner may appoint in this behalf, or to both; or
(iii) on conviction by a Magistrate, to fine . . . ,ortoimprisonmentforaterm not exceeding
one month, or to both. . . .

[Similar provisions to those above are found in section g of the Towns Act (1907)]

245. . . . [The Government’s] concern about “causing misery and sufferings to the local
population” and the non-remuneration of labour obtained “from the local populace in car-
rying out national development projects, such as construction of roads, bridges and railways
as well as the building of dams and embankments. . . . 7 was expressed in an Order dated
2 June 1995 by the Chairman of the State Law and Order Restoration Council (SLORC) to
State/Division Law and Order Restoration Councils on the subject of “Prohibiting unpaid
labour contributions in national development projects”. While marked “secret”, this Order
has according to the Government “the full legal force and effect in Administrative Law”. The
Order makes no reference to the Village Act or the Towns Act. It notes in paragraph 1 that
“it has been learnt that in obtaining labour from the local populace in carrying out national
development projects, such as construction of roads, bridges and railways as well as building of
dams and embankments, the practice is that they have to contribute labour without compen-
sation”. While observing (in paragraph 3) that “causing misery and sufferings to the people
in rural areas due to the so-called forced and unpaid labour is very much uncalled for”, the
Order does not put into question the requisition of labour for national development projects
but stresses (in paragraph 2) that “it is imperative that in obtaining the necessary labour from
the local people, they must be paid their due share. . . .

”»
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258. Under section 374 of the [Myanmar] Penal Code: Whoever unlawfully compels any
person to labour against the will of that person shall be punished with imprisonment of either

feciRtar iRAsmhndich mhaand ihepgcan or with fine, or with both.

274. Information provided to the Commission indicated that the Myanmar authorities, includ-
ing the local and regional administration, the military and various militias, forced the popu-
lation of Myanmar to carry out a wide range of tasks. Labour was exacted from men, women
and children, some of a very young age. Workers were not paid or compensated in any way
for providing their labour, other than in exceptional circumstances, and were commonly
subjected to various forms of verbal and physical abuse including rape, torture and killing.
The vast majority of the information covered the period since 1988, the year in which the
State Law and Order Restoration Council (SLORC) came to power. While the information
indicated that the use of forced labour for all the purposes discussed was prevalent since at
least 1988, the use of forced labour on infrastructure-related work appeared to have been much
less common before 1992. . . .

275. The information provided indicated that Myanmar’s military and various militias made
systematic and widespread use of civilians to provide logistical support. This most commonly
involved the use of porters to carry a range of supplies and equipment. In comparison to other
forms of compulsory labour, the treatment of porters, especially during military offensives,
was particularly brutal; such porters were also likely to be exposed to danger in combat
situations.

276. In addition to providing porters for the military, villagers across the country, and to
a lesser extent urban residents, were required to construct and repair military camps and
provide general workers for these facilities on a permanent basis. A number of villagers had
to be on permanent stand-by at camps to act as messengers. Villagers also had to provide the
necessary materials for the construction and repair of these facilities. . . .

277. The information also disclosed a variety of other tasks that people throughout Myanmar
were requisitioned to carry out in support of the military, such as acting as guides, sentries
and minesweepers. It appeared that such people were also used as human shields, in that they
would be sent ahead of troops to draw enemy fire, trip booby-traps, or as hostages to prevent
attacks against columns or army camps. . . .

278. The question of forced recruitment into the Tatmadaw and various militia forces was also
brought to the attention of the Commission. In some cases recruits appeared to be arbitrarily
requisitioned, without any reference to compulsory military service legislation, and included
minors. . . .

280. The information revealed that over the last ten years the Government of Myanmar had
implemented a large number of national and local infrastructure projects, in particular the
construction and improvement of various roads and railways and associated infrastructure
such as bridges. These projects appeared to be constructed in large part with the use of forced
labour, sometimes involving hundreds of thousands of workers.

281. Similarly, it appeared that forced labour was used by the Government in relation to a
range of other infrastructure projects and public works such as dams, irrigation works and
airports.
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282. Urban residents in particular were required to work, usually one day per week, on the
cleaning and maintenance of urban areas. This was organized by the ward authorities, but
was often supervised by the military. . . .

284. It appeared that persons exacting forced labour in Myanmar were not subject to legal
sanction, and were therefore enjoying full impunity. Several witnesses who had undertaken
general research and investigation informed the Commission that there had been, to their
knowledge, no cases of persons being punished for forcing others to provide their labour, or
for committing abuses against those so forced.

285. The numbers of people in Myanmar affected by forced labour appeared to be vast. In
1995, Human Rights Watch/Asia estimated that since 1992 at least two million people had
been forced to work without pay on the construction of roads, railways and bridges. . . .

292. The information before the Commission was that the penalties for failing to comply with
forced labour demands were harsh. Punishments included detention at the army camp, often
in leg-stocks or in a pit in the ground, commonly accompanied by beatings and other forms of
torture, as well as deprivation of food, water, medical attention and other basic rights. Women
were subject to rape and other forms of sexual abuse at such times. . . .

National laws and statutory or administrative standard-setting instruments, considered in
the light of the Convention

470. The Commission notes that section 11(d), read together with section 8(1)(g), (n) and (o)
of the Village Act, as well as section g(b) of the Towns Act provide for the exaction of work or
services from any person residing in a village tract or in a town ward, that is, work or services
for which the said person has not offered himself or herself voluntarily, and that failure to
comply with a requisition made under section 11(d) of the Village Act or section g(b) of the
Towns Act is punishable with penal sanctions under section 12 of the Village Act or section gA
of the Towns Act. Thus, these Acts provide for the exaction of “forced or compulsory labour”
within the definition of Article 2(1) of the Convention. . . .

471. The Commission notes that the provisions of the Village Act and the Towns Act under
which residents may be required to perform forced or compulsory labour on a general or
individual requisition of the headman are “widely worded”, as was also noted in Executive
Orders made under the Village Act; indeed, residents are to assist the headman in the execution
of his public duties, which in turn include the duty to supply guides, messengers, porters, etc.,
to any troops or police posted near or marching through a village tract and generally to assist
all officers of the Government in the execution of their public duties. Thus, the labour and
services that may be exacted under the Village Act and the Towns Act are as indefinite as the
needs of the Government; they are limited neither to emergencies nor to minor communal
services as defined in Article 2, paragraph 2(d) and (e), of the Convention, and more generally
do not come under any of the exceptions listed in Article 2, paragraph 2. . . .

473. Section 8(1)(g) of the Village Act provides for payments to headmen for the collection
and supply of guides, messengers, porters, etc., but nowhere in the Village Act or Towns Act
is provision made for any payment to residents called up for labour or services. The (secret)
order dated 2 June 1995 on “Prohibiting unpaid labour contributions in national development
projects” stresses that “in obtaining the necessary labour from the local people, they must be
paid their full share”. . . . [TThe mere payment of wages for labour obtained through the
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call-up of local residents does not remove such labour from the scope of the definition of
forced or compulsory labour in Article 2(1) of the Convention. Payment does not change the
character of labour exacted compulsorily or by force; it merely becomes paid compulsory or
forced labour. . . .

475. More importantly, evidence before the Commission on actual practice . . . shows the
continued call-up of local people for labour and services (without any compensation) . . .

478. Section 374 of the Penal Code. . . . complies with the first requirement of Article 25
of the Convention, namely that “The illegal exaction of forced or compulsory labour shall
be punishable as a penal offence”. Whether the penalties under section 374, which may
range from a fine to imprisonment of up to one year or both, do comply with the second
requirement of Article 25 of the Convention, namely that they “are really adequate”, could
only be appreciated if they were “strictly enforced”, as Article 25 of the Convention furthermore
requires. In the absence of any indication that section 374 of the Penal Code was ever applied,
the Commission is bound to point out that penalties under that provision, as well as under
Article 25 of the Convention, are to be imposed for the exaction of forced or compulsory
labour that is found illegal. Thus, only a requisition of labour and services that is not covered
by the very wide provisions of the Village Act or the Towns Act could, in theory, be punished
at the present stage under section 374 of the Penal Code, while forced labour imposed in
violation of the Convention but in conformity with the Village Act or the Towns Act might
not be punishable at the national level. . . .

Part V Conclusions and Recommendations . . .

536. In conclusion, the obligation under Article 1, paragraph 1, of the Convention to suppress
the use of forced or compulsory labour is violated in Myanmar in national law, in particular by
the Village Act and the Towns Act, as well as in actual practice in a widespread and systematic
manner, with total disregard for the human dignity, safety and health and basic needs of the
people of Myanmar.

537. Concurrently, the Government violates its obligation under Article 25 of the Convention
to ensure that the penalties imposed by law for the illegal exaction of forced or compulsory
labour are both really adequate and strictly enforced. While section 374 of the Penal Code
provides for the punishment of those unlawfully compelling any person to labour against the
will of that person, that provision does not appear to be ever applied in practice, even where
the methods used for rounding up people do not follow the provisions of the Village Act or
the Towns Act, which are in any event never referred to in practice. . . .

539. In view of the Government’s flagrant and persistent failure to comply with the Conven-
tion, the Commission urges the Government to take the necessary steps to ensure:

(a) that the relevant legislative texts, in particular the Village Act and the Towns Act, be
broughtinto line with the Forced Labour Convention, 1930 (No. 29) as already requested
by the Committee of Experts on the Application of Conventions and Recommenda-
tions and promised by the Government for over 30 years, and again announced in
the Government’s observations on the complaint. This should be done without further
delay and completed at the very latest by 1 May 1999;

(b) thatin actual practice, no more forced or compulsory labour be imposed by the author-
ities, in particular the military. . . .
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(c) that the penalties which may be imposed under section 374 of the Penal Code for the
exaction of forced or compulsory labour be strictly enforced, in conformity with Article
25 of the Convention. This requires thorough investigation, prosecution and adequate
punishment of those found guilty. . . .

540. The recommendations made by the Commission require action to be taken by the
Government of Myanmar without delay. The task of the Commission of Inquiry is completed
by the signature of its report, but it is desirable that the International Labour Organization
should be kept informed of the progress made in giving effect to the recommendations of the
Commission. The Commission therefore recommends that the Government of Myanmar
should indicate regularly in its reports under article 22 of the Constitution of the International
Labour Organization concerning the measures taken by it to give effect to the provisions of the
Forced Labour Convention, 1930 (No. 29), the action taken during the period under review
to give effect to the recommendations contained in the present report. . . .

Notes

1. The establishment of a Commission of Inquiry is a rare event reserved for cases
involving the most serious, persistent violations of the ILO’s conventions. Indeed,
since 1919, the GB has appointed less than a dozen Commissions of Inquiry. Com-
missions, which consist of three eminent jurists or scholars, play both investigatory
and adjudicatory roles. To those ends, they establish their own procedures, take
testimony, request and review documentation, and, if permitted by the country in
question, may make site visits to ascertain conditions first hand. Sweptson, Inter-
national Labour Law, at 160. The report prepared by a Commission of Inquiry is
a manifestation of its adjudicatory function, stating the factual findings, legal con-
clusions and recommendations in the case. The member country in question is
given three months to either accept the report or indicate that it will appeal to the
International Court of Justice, the latter, which, as noted earlier, is a step that has
never been taken by any country. Potter, The ILO, at 40-22.

2. Acountry that refuses to carry out the recommendations of a Commission of Inquiry
is subject to Article 33 of the ILO Constitution, which provides:

In the event of any Member failing to carry out within the time specified the
recommendations, if any, contained in the report of the Commission of Inquiry,
or in the decision of the International Court of Justice, as the case may be, the
Governing Body may recommend to the [International Labor| Conference such
action as it may deem wise and expedient to secure compliance therewith.

ILO Constitution, Article 33.

This constitutional provision lay dormant until the Myanmar case.

3. In June 1999, almost one year after the Commission of Inquiry in the Myanmar
case issued its recommendations, the ILC passed a resolution that: condemned the
state’s refusal to institute the Commission’s recommendations; prohibited any ILO
technical assistance other than that necessary to implement the recommendations;
and banned Myanmar from attending most ILO meetings. Potter, The ILO, at 40-
23. The following year, in June 2000, the ILC adopted a resolution proposed by the
GB invoking Article 33. Among other things, the resolution asked ILO members

and international organizations to review and take appropriate measures regarding
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their relationships with Myanmar to avoid abetting the practice of forced labor.
Hepple, Labour Laws, at 51. Encompassed within such a reexamination was the
possibility that trade sanctions might be imposed on Myanmar by the member
states. Potter, The ILO, at 40-24.

Since then, the Myanmar government has agreed to the appointment of an ILO
liaison officer in Myanmar, and allowed an ILO very High Level Team to travel
to the country to assess the progress being made to eliminate the use of forced
labor. A 2005 CCAS report on Myanmar, however, noted that the extent of the
use of forced labor in most areas of Myanmar has not been significantly reduced.
Moreover, neither the Village Act nor the Towns Act, which authorize the use of
forced labor, has been repealed. The ILO liaison officer has not been permitted
to travel freely throughout the country, and the very High Level Team was not
met by high level government officials, and cut short its mission. The CSAS noted
that it was particularly alarmed at the government’s stated intention to prosecute
those accused of falsely lodging complaints of forced labor, and also at the apparent
intimidation of complainants seeking contact with the ILO liaison officer. Con-
FERENCE COMMITTEE ON THE APPLICATION OF STANDARDS, SPECIAL SITTING TO
ExAMINE DEVELOPMENTS CONCERNING THE QUESTION OF THE OBSERVANCE BY
THE GOVERNMENT OF MYANMAR OF THE FORCED LABOUR CONVENTION, 1930 (No.
29) (2005).

At its November 2005 session, the ILO’s GB discussed developments in Myanmar
and concluded that its “overwhelming reaction was one of profound concern at the
continued lack of any meaningful progress in the situation.” Especially troubling
was:

[T]he determination expressed by Myanmar authorities to prosecute individuals
involved in lodging “false allegations” represent[ing] a further deterioration in
the situation which seriously undermined any prospect of progress, and was in
direct contradiction with the conclusions adopted at the International Labour
Conference in 2005.

Conclusions on document GB.295/7: Developments concerning the question of the
observance by the Government Myanmar of the Forced Labour Convention, 1930

(No. 29) (2000).

The subject was an agenda item of the gsth Session of the International Labour
Conference, which took place May—June 2006. Id.

The ILO’s procedures for enforcing international labor standards are directed at
member states rather than at private employers. Yet private employers may directly
or indirectly bear responsibility for abysmal working conditions. In the Myanmar
case, for example, there was evidence in the form of secondary statements that
forced labor was used for helipad construction and ground clearance work for
the Yadana gas pipeline project, a joint venture of French oil company Total,
American-owned oil giant Unocal, and the Myanmar Oil and Gas Enterprise,
a state-owned company established by the Myanmar military. The Commission
of Inquiry, which had requested and been denied access to the country by the
Myanmar government, could make no finding on the matter. REPORT OF THE
COMMISSION OF INQUIRY APPOINTED UNDER ARTICLE 26 OF THE CONSTITUTION
OF THE INTERNATIONAL LABOUR ORGANIZATION TO EXAMINE THE OBSERVANCE BY
MYANMAR OF THE FORCED LABOUR CONVENTION, 1930 (No. 29) at §452.
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7. Human rights activists found another device for addressing the alleged atrocities
committed in connection with the Yadana gas pipeline project. In the fall of 1996,
two suits were filed in U.S. federal court by Myanmar villagers who suffered abuses
at the hands of the Myanmar military related to the project. The suits were brought
against Myanmar, Total and Unocal, and based largely on the U.S. Alien Tort
Claims Act (“ATCA”), 28 USC (1350, a controversial two-hundred-year-old statute
that lay dormant until 198o. The ATCA confers on the U.S. federal district courts
“original jurisdiction of any civil action by an alien for a tort only, committed in
violation of the law of nations.” Id. Ultimately, the claims against the Myanmar
Military and Myanmar Oil were dismissed because those entities were entitled to
sovereign immunity. The claims against Total were dismissed for lack of personal
jurisdiction. Doe L. v. Unocal Corp., 395 F.3d 932, 943 (gth Cir. 2002). The case
against Unocal, however, wound its way through federal and California state court,
and was ultimately settled in March 2005. Although the settlement amount is
confidential, the parties announced that the money will be used to compensate
and protect the villagers, and develop programs in the pipeline region to improve
healthcare, living conditions, and education. Marc Lifsher, Unocal Settles Human
Rights Lawsuit Over Alleged Abuses at Myanmar Pipeline, Los ANGELES TIMES,
March 22, 2005. Chapter 14 includes an excerpt of the Unocal case and discusses
in greater detail use of the Alien Tort Claims Act as a mechanism for enforcing
international labor right is U.S. courts.

c¢. The Committee on Freedom of Association

A special body was created by the ILO in 1950 to examine complaints brought by govern-
ments, workers’ organizations or employers’ organizations that an ILO member nation’s
law or practice violates principles of freedom of association. The Committee on Free-
dom of Association (CFA) is a tripartite body composed of nine members of the GB, and
presided over by an independent chair. It draws its authority from the ILO Constitution,
along with the Declaration of Philadelphia, both of which embody, inter alia, freedom
of association as a fundamental principle that all ILO members agree to observe. Thus,
ratification of the freedom of association conventions, Conventions Nos. 87 and 9§, is
not a prerequisite to bringing a complaint against a member country before the CFA.
Sweptson, International Labour Law, at 161.

The CFA generally decides cases on the basis of documentary evidence. It usually
reaches decisions by consensus. Hepple, Labour Laws, at 52. The CFA meets three times
annually, and has reviewed over 2000 cases. Potter, The ILO, at 40-27.

COMMITTEE ON FREEDOM OF ASSOCIATION, COMPLAINT AGAINST THE
GOVERNMENT OF CANADA CONCERNING THE PROVINCE OF ONTARIO
PRESENTED BY THE ONTARIO FEDERATION OF LABOUR (OFL) AND THE CANADA
LABOUR CONGRESS (CLC)

Case No. 2182, Report no. 330 (2003)
Introduction

Allegations: The complainants allege that some provisions of the Ontario Labour Relations
Act encourage the decertification of workers’ organizations by requiring employers to post
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and distribute in the workplace documents setting out the process to terminate trade union
bargaining rights. . . .

308. Canada has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87). It has not ratified the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98), the Labour Relations (Public Service) Convention, 1978 (No. 151),
nor the Collective Bargaining Convention, 1981, (No. 154).

Background

A. The Complainants’ Allegations

309. The Ontario Federation of Labour (OFL), affiliated to the Canadian Labour Congress,
is made up of 650,000 workers in more than 1,500 affiliated local unions. This complaint
concerns some provisions of the Labour Relations Amendment Act, 2000 (Bill No. 139) which,
according to the OFL, infringe guarantees of freedom of association and, in particular, ILO
Conventions Nos. 87, 98 and 151. These provisions encourage the decertification of workers’
organizations by requiring employers to post and distribute in the workplace documents
prepared by the Minister of Labour, setting out the process to terminate trade union bargaining
rights.

310. Bill No. 139 passed third reading and received royal assent in December 2000. These
provisions are now contained in section 63.1 of the Labour Relations Act (the LRA), which
provides:

63.1(1) Within one year after the day the Labour Relations Amendment Act, 2000, receives
royal assent, the Minister shall cause to be prepared and published a document describing the
process for making an application for a declaration that the trade union no longer represents
the employees in a bargaining unit. . . .

63.1(3) The document shall explain who may make an application, when an application may
be made and the procedure, as set out in this Act and in any rules made by the chair of the
Board. . . . that the Board follows in dealing with an application.

63.1(4) An employer with respect to whom a trade union has been certified as a bargaining
agent. . . . shall use reasonable efforts:

(a) to post and keep posted a copy of a document published under this section in a con-
spicuous place in every workplace of the employer at which employees represented by
the trade union perform work;

(b) to post and keep posted with that copy a notice that any employee represented by the
trade union may request a copy of the document from the employer;

(c) once in each calendar year, to provide a copy of the document to all employees of the
employer who are represented by the trade union; and

(d) upon the request of an employee . . . to provide a copy of the document to him or
her, even though the employer has previously provided or will subsequently provide
the employee with a copy of the document.

63.1(5) An employer shall not be found to be in violation of this Act as a result of doing

anything set out in subsection (4).

311. In accordance with these provisions, the Minister of Labour prepared and published a
document describing the process for decertification in December 2001. A copy of the poster
g P Py p
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and brochure were mailed that same month to all employers who had registered a collective
bargaining relationship with the Ministry of Labour.

312. The complainants allege that section 63.1 of the LRA contravenes Convention No. 87,
ratified by Canada, and is entirely inconsistent with the Government’s obligations under
international law to encourage, promote and protect the right of employees to bargain col-
lectively. This provision constitutes a powerful message by the State of its opposition to the
unionization of employees and a clear interference with that right. By virtue of freedom of
association principles, all workers have the right to establish and join organizations of their
own choosing; governments must take measures to encourage and promote the full develop-
ment and utilization of machinery for voluntary negotiation between unions and employers,
and must allow trade unions to operate in full freedom.

313. The complainants submit that this provision constitutes a significant interference with the
rights of employees to join and participate in the activities of trade unions. Rather than meeting
its obligations at international law to encourage the process of collective bargaining, the
Government of Ontario clearly intends to weaken trade unions and to encourage individuals
not to exercise their right to organize or to engage in collective bargaining. Rather than
encouraging the exercise of the right to collective bargaining the Government has chosen in
a discriminatory and one-sided manner to promote the decertification of existing trade unions
by conducting a campaign which can only be seen as designed to encourage interference
with the exercise of trade union freedoms. . . .

315. The legislation in question is noteworthy in that it advises employees only of their rights
to decertify under the Labour Relations Act. It does not mention any of the rights that are
intended to protect freedom of association including the right to engage in certification and
in lawful activities of trade unions and to be free from discrimination or anti-union reprisal,
all matters which are covered by the LRA. . . .

316. In addition, the Government has not chosen to require that similar posters or brochures
be distributed in non-union workplaces advising employees of their rights to unionize, thus
making it plain that the intention of the legislative provisions is not to inform employees about
relevant labour relations laws in an even-handed fashion but is rather to interfere with the
right of employees who have chosen to unionize. . . .

B. The Government'’s Reply

318. In its communication of 3 October 2002, the Government of Ontario submits that the
obligation made to employers in unionized workplaces to post a decertification information
poster under Bill No. 139 does not violate ILO Conventions Nos. 87, 98, 151 and 154.

319. The Labour Relations Amendment Act, 2000 (Bill No. 139), which received royal assent
on 21 December 2000, among other things, amended the Labour Relations Act, 1995 (LRA)
to require within one year the publication of a document describing the process for making
an application for a declaration that a trade union no longer represents the employees in a
bargaining unit. . . .

320. The document sets out neutral factual information about union decertification. It explains
who may make an application, when an application may be made and the procedure as set out
in the Act and in the rules of the Ontario Labour Relations Board (OLRB). Every unionized
employer is required to use reasonable efforts to post a copy of the document in the workplace,
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provide a copy of the document to every unionized employee once per calendar year and
provide a copy to unionized employees who request it. Compliance with these reasonable
efforts requirements by an employer will not constitute an unfair labour practice under the Act.

321. Generally, the statutory reasonable efforts to post and distribute apply to employers with a
collective bargaining relationship governed by the LRA. These requirements do not apply to
employers who have no unionized employees or employers whose unionized employees are
governed under other statutes, for example, firefighters covered by the Fire Protection and
Prevention Act, 1997; police and related employees covered by the Police Services Act or the
Public Service Act; employees of a college covered by the Colleges Collective Bargaining Act;
or teachers covered by the Education Act and the Provincial Schools Negotiations Act. . . .

323. The Government of Ontario submits that these provisions support workplace democracy
and the individual right of workers freely to decide whether they wish to be represented by a
union and continue with union representation. Certification information is made available to
employees by unions during an organization drive but, until now, there had been little infor-
mation available to employees about decertification. Unions did not provide it and employers
were generally prohibited from doing so. The purpose of the decertification poster is simply
to inform employees of their rights under the LRA, which they may otherwise not be aware
of, by providing neutral, factual information. . . .

Conclusions

C. The Committee’s Conclusions

328. The Committee notes that this case concerns section 63.1 of the Labour Relations Act
of Ontario (the “LRA”) which provides that employers in unionized settings must post and
circulate information, prepared by the Ministry of Labour, on rules and procedures for trade
union decertification. . . .

329. The Committee recalls that measures should be taken to guarantee freedom of asso-
ciation, which includes the effective recognition of collective bargaining. This necessarily
implies the taking of positive steps, conducive to achieving freedom of association and the
collective regulation of employment terms and conditions.

330. The Committee considers that the provisions challenged in the present case cannot
promote and encourage freedom of association. Quite the contrary, the poster and accompa-
nying notice, being information prepared by the Ministry of Labour and posted in unionized
workplaces with the Ministry’s formal endorsement may be considered, at best, as a message
by the Government that a decertification application would be entertained favourably and,
at worst, as an incitement to apply for decertification, thus contravening Convention No. 87

ratified by Canada.

331. The Government’s argument that the object of this provision is to provide neutral and
factual information might have been more convincing had the amending legislation intro-
duced parallel provisions, with the official endorsement of the Labour Ministry, to inform
workers in all non-unionized workplaces . . . of their right to organize and the procedures to
do so, and of the various existing legal guarantees to ensure the free exercise of that right, e.g.
protection against trade union discrimination (before and during certification), protection
against employer interference, etc. . . .
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333. The Committee considers that section 63.1 of the LRA does not encourage the promotion
of freedom of association, is not conducive to harmonious labour relations and may rather
ultimately prove counterproductive by creating a recurring climate of confrontation over
certification issues. The Committee considers that it would be actually advantageous for the
Government to avoid this type of provision and therefore requests it to repeal section 63.1 of
the LRA and to keep it informed of developments in this respect.

Recommendations
The Committee’s recommendation

334. In the light of its foregoing conclusions, the Committee invites the Governing Body to
approve the following recommendation:

The Committee requests the Government of Ontario to repeal section 63.1 of the Labour
Relations Act and to keep it informed of developments in this respect.

Notes

1. Whatmessage do the posters required under the Ontario Labour Relations Act send
to unionized employees? What was the provincial government trying to achieve by
requiring decertification information to be posted in unionized workplaces?

2. The government in its reply stated that it was intent on safeguarding the indi-
vidual worker’s right to choose to be part of a union or not. This emphasis on
individual choice rather than collective workplace voice is not unique to Canadian
law. Indeed, it can be found in aspects of British, American, Australian, and New
Zealander law as well. Focusing on U.S. labor policy, Professor Roy Adams argues
that in order to meet international human rights standards, a nation’s laws must
do more than guarantee an employee’s choice to engage in collective bargaining.
Rather, “states must ensure that all employees have in place an independent col-
lective voice through which their employment interests may be represented.” Roy
J. Adams, Choice or Voice? Rethinking American Labor Policy in Light of the Inter-
national Human Rights Consensus, 5 Emp. R1s. & Emp. PoL'Y . 521, 522 (2001).
Similarly, Lord Wedderburn recently took to task British labor law for an “obses-
sion with individualism,” evidenced by the dominance of individual employment
contracts over collective bargaining agreements. Lord Wedderburn, Common Law,
Labour Law, Global Law, in SOCIAL AND LABOUR RIGHTS IN A GLOBAL CONTEXT
19, 35-37 (Bob Hepple, ed., 2002). For information on the Australian and New
Zealander approaches, see Sean Cooney, A Broader Role for the Commonwealth
in Eradicating Foreign Sweatshops?, 28 MELB. U. L. REV. 290, 339 (2004); Ellen J.
Dannin, Consummating Market-Based Labor Law Reform in New Zealand: Context
and Reconfiguration, 14 B.U. INT'L L.J. 267 (1996).

3. The CFA notes that it is incumbent upon the government to “tak[e] . . . positive
steps, conducive to achieving freedom of association and the collective regulation
of employment terms and conditions.” Committee on Freedom of Association,
Complaint against the Government of Canada concerning the Province of Ontario
presented by the Ontario Federation of Labour (OFL) and the Canada Labour
Congress (CLC), Case No. 2182, Report No. 330, at 94329. Does this imply that
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public policy must favor unionization? Article 2 of Convention No. 87 states that
“[wlorkers . . . shall have the rightto establishand . . . join organisations of their
own choosing. . . . 7 Article 8(2) provides that “[t]he law of the land shall not be
such as to impair, nor shall it be so applied as to impair, the guarantees provided for
in this Convention.” Article 11 constitutes a pledge by ratifying members “to take
all necessary and appropriate measures to ensure that workers . . . may exercise
freely their right to organise.” Can these three provisions be read as imposing an
atirmative duty to promote collective bargaining?

4. Bill 144, An Act to amend certain statutes relating to labor relations, received royal
assent and came into force in Ontario, Canada, on June 13, 2005. Sections 4 and
5 of the bill repeal subsection 63 and 63.1 of the Ontario Labour Relations Act,
which formerly required the preparation and posting in unionized workplaces of
documents on the procedures for obtaining union decertification. Bill 144, 1st Ses-
sion, 38th Legislature, Ontario, 54 Elizabeth II, 2005. Does the Ontario legislature’s
repeal of a provision found by the CFA to contravene Convention No. 87 constitute
evidence that the ILO machinery was effective in this case? Bill 144 was introduced
by Ontario’s reigning Liberal Party, which came to power in 2003 promising to
restore fairness and balance to labor relations, a balance it maintained had been
upset by the actions of the pro-labor New Democratic Party and pro-business Pro-
gressive Conservative Party during the 19gos. Murray Campbell, A New Minister,
a Dysfunctional Work Force, ThE GLOBE AND MAIL, March 4, 2004, at Au.

D. THE 1998 DECLARATION ON FUNDAMENTAL PRINCIPLES
AND RIGHTS AT WORK

As noted in Chapter 1, the ILO in 1998 formalized four categories of rights considered to
be fundamental when the ILC adopted the Declaration on Fundamental Principles and
Rights at Work. In doing so, the organization helped define a set of workers’ rights that
are to be considered human rights.

ILO DECLARATION ON FUNDAMENTAL PRINCIPLES AND RIGHTS AT WORK
Adopted June 18, 1998, 37 I.L.M. 1233 (1998)

Whereas the ILO was founded in the conviction that social justice is essential to universal
and lasting peace;

Whereas economic growth is essential but not sufficient to ensure equity, social progress
and the eradication of poverty, confirming the need for the ILO to promote strong social
policies, justice and democratic institutions; . . . .

Whereas, in seeking to maintain the link between social progress and economic growth, the
guarantee of fundamental principles and rights at work is of particular significance in that
it enables the persons concerned to claim freely and on the basis of equality of opportunity
their fair share of the wealth which they have helped to generate, and to achieve fully their
human potential;

Whereas the ILO is the constitutionally mandated international organization and the
competent body to set and deal with international labour standards, and enjoys universal
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support and acknowledgement in promoting fundamental rights at work as the expression
of its constitutional principles;

Whereas it is urgent, in a situation of growing economic interdependence, to reaffirm the
immutable nature of the fundamental principles and rights embodied in the Constitution
of the Organization and to promote their universal application;

The International Labour Conference,
1. Recalls:

(a) thatin freely joining the ILO, all Members have endorsed the principles and rights set
out in its Constitution and in the Declaration of Philadelphia, and have undertaken
to work towards attaining the overall objectives of the Organization to the best of their
resources and fully in line with their specific circumstances;

(b) that these principles and rights have been expressed and developed in the form of
specific rights and obligations in Conventions recognized as fundamental both inside
and outside the Organization.

2. Declares that all Members, even if they have not ratified the Conventions in question,
have an obligation arising from the very fact of membership in the Organization, to respect,
to promote and to realize, in good faith and in accordance with the Constitution, the principles
concerning the fundamental rights which are the subject of those Conventions, namely:

a) freedom of association and the effective recognition of the right to collective bargaining;

¢) the effective abolition of child labour; and

)
b) the elimination of all forms of forced or compulsory labour;
)
d) the elimination of discrimination in respect of employment and occupation. . . .

(
(
(
(

4. Decides that, to give full effect to this Declaration, a promotional follow-up, which is
meaningful and effective, shall be implemented in accordance with the measures specified
in the annex hereto, which shall be considered as an integral part of this Declaration.

5. Stresses that labour standards should not be used for protectionist trade purposes, and that
nothing in this Declaration and its follow-up shall be invoked or otherwise used for such
purposes; in addition, the comparative advantage of any country should in no way be called
into question by this Declaration and its follow-up.

Notes

1. Before the adoption of the Declaration, the GB identified seven conventions con-
sidered to be fundamental; an eighth was adopted in 1999. Hepple, Labour Laws,
at 57. Two of the fundamental conventions fall under each of the Declaration’s
four fundamental rights categories. Convention 87 (Freedom of Association and
Protection of the Right to Organize) and Convention ¢8 (Right to Organize and
Collective Bargaining) support the first category, freedom of association and collec-
tive bargaining. Convention 29 (Forced Labor) and Convention 105 (Abolition of
Forced Labor) are the references for the second, the elimination of forced or com-
pulsory labor. The child labor category is tied to Convention 138 (Minimum Age)
and Convention 182 (Worst Forms of Child Labor). Finally, the antidiscrimination
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obligation references Convention 100 (Equal Remuneration) and Convention 111
(Discrimination — Employment and Occupation). These eight fundamental con-
ventions are instruments that do not bind member states until they are ratified by
them.

Situating the Declaration’s adoption historically, Professor Brian Langille notes:

[TThe modern international consensus on the core labour rights took shape in
the 199os as a result of the international community’s endorsement of the idea
in a number of fora —. . . . from the ILO’s point of view most critically at the
WTO [World Trade Organization] Singapore Ministerial of 1996. The context
of that meeting was very much the large public debate about a [WTO] ‘social
clause. . . . " precisely to get some real teeth into the international labour stan-
dards regime. . . . [I]n its over-energetic efforts to expel the labour issue from
its agenda and deliberations, the WI'O membership and the Singapore Declara-
tion. . . . used some very strong language to propel the issue back into the ILO’s
court by reasserting its views on the importance of the core rights dimension of
globalization and the leading role of the ILO in managing that issue.

Brian A. Langille, Core Labour Rights — The True Story (Reply to Alston), 16 EUR. .
INT'L L. 409, 420-21 (2005) (hereinafter Langille, The True Story).

To its credit, argues Langille, the ILO seized the opportunity, realized that there
was a need to be met, and created the Declaration to meet it. Id. at 421. For more
information on the WTO Singapore Ministerial of 1996, including the opposition
of developing nations to the adoption of a WTO “social clause,” see Chapter 1,
Section C(1)(c) (The World Trade Organization and Labor Rights).

That member states may pledge fealty to the Declaration without ratifying the fun-
damental conventions raises the question of the relationship between the Declara-
tion’s core labor standards and the instruments used as their touchstones. Professor
Philip Alston argues that whereas some linkage between the Declaration and the
fundamental conventions is obviously contemplated, the content of the conven-
tions cannot simply be read into the Declaration. Nonratifying states would never
have supported the adoption of the Declaration if it were seen as a back door way
of binding them to the conventions. Philip Alston, ‘Core Labour Standards’ and
the Transformation of the International Labour Rights Regime, 15 EUR. J. INT'L L.
457, 490-5 (2004) (hereinafter Alston, Core Labour Standards).

One possibility, which concerns Alston, is that the Declaration is nothing more than
an aspirational policy statement that allows member states to escape the detailed
prescriptions of legally binding conventions and yet claim adherence more gener-
ally to ILO standards. Alston, Core Labour Standards, at 490-5. Does this theory
explain the enthusiasm of the United States for the Declaration even though it has
ratified only two of the fundamental conventions? The two fundamental conven-
tions ratified by the U.S. are Convention 105 on forced labor and Convention 182
on the worst forms of child labor. As a point of comparison, by October 2006, 123
states had ratified all eight of the fundamental conventions.

5. Another point of controversy regarding the Declaration regards those standards

considered fundamental by some commentators but which were not enumerated
as part of the ILO’s core. By designating some standards as central, has the ILO
thereby minimized the importance of other equally vital employment concerns?
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Professor Sarah Cleveland, for example, argues that providing subsistence wages,
protection from ultrahazardous workplace conditions, and protection for migrant
workers should be considered core labor standards. Sarah H. Cleveland, Why Inter-
national Labor Standards?, in INTERNATIONAL LABOR STANDARDS: GLOBALIZATION,
TRADE, AND PUBLIC POLICY 129, 156-9 (Robert ]. Flanagan & William B. Gould IV,
eds., 2003). In addition to safe workplace conditions, Professor Clyde Summers
notes the widely accepted status of the rights to limits on working hours, periods of
rest, and protection from abusive treatment. Clyde Summers, The Battle in Seattle:
Free Trade, Labor Rights, and Societal Values, 22 U. Pa. J. INT'L Econ. L. 61, 68
(2001).

6. Clearly, the Declaration, which is not a convention or a recommendation, is an
interesting and important new ILO initiative. Whether it represents a trend away
from legally binding conventions in favor of “softer” soft law tools such as decla-
rations and voluntary codes of conduct is as yet unclear. Professor Virginia Leary
nonetheless finds notable both the ILO’s characterization of The Declaration as
a “solemn commitment” by member states, and the instrument’s follow-up proce-
dure, which requires nonratifying states to submit reports on their progress toward
achieving core labor standards. The latter has resulted in the publication of reports
such as the ILO’s annual Global Report, Your Voice at Work, containing valuable
data about the practices of states that choose not to ratify some of the fundamental
conventions. Leary, Form Follows Function, at 186.

7. Professor Langille sees the Declaration as a step toward solving the crisis that threat-
ened to reduce the ILO to irrelevance. The ILO’s traditional approach of promul-
gating detailed standards, embodied in conventions that either had low ratification
rates or were ratified and then observed by many countries in the breach, is clearly
untenable if the agency hopes to affect change on the ground. Langille, The True
Story, at 425-6. Instead, by stating in general terms the fundamental principles that
all nations must observe, and then working to help member states achieve them,
the ILO can positively promote conditions of social justice that are a precondition
for a nation’s economic success. Id. at 434. Moreover, by promoting respect for core
rights, conditions are created for the advancement of other noncore concerns such
as minimum wages, maximum hours, and health and safety. Id. at 435.

8. Sir Bob Hepple describes the chief effect of the Declaration’s adoption as boosting
the number of ratifications of the eight fundamental conventions. HEPPLE, LABOUR
Laws, at 60. As noted above, by October, 2006, for example, 123 countries had rat-
ified all eight fundamental conventions. Nonetheless, one central theme of this
casebook is that law on the books cannot be considered a substitute for an examina-
tion of law in practice. There is no guarantee that countries that ratify fundamental
conventions actually implement them.
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At the end of the twentieth century, the body of the law of employment in the
United States has evolved to a scarcely rational patchwork. It is comprehensible as
a whole, if at all, only when viewed through the lens of its history.

Patrick Hardin in I INTERNATIONAL LABOR and EMPLOYMENT LAws, 23-2
(William L. Keller ed. BNA Books 1997).

A. INTRODUCTION

As Professor Hardin suggests in the quote above, the labor and employment law of the
United States is not a cohesive set of laws. Instead, it has developed over time with different
underlying principles prompting the development of the law at different times. Broadly,
the periods of U.S. law may be divided into the organized labor/collective bargaining
period from the 1930s to the early 1960s, and the individual employment rights period from
the early 1960s to the present. The one prominent exception to these divisions is the Fair
Labor Standards Act, an individual employment rights law (imposing a minimum wage
and overtime pay and restricting child labor) enacted in 1938. Although the FLSA was not
based on the organized labor/collective bargaining model, it was viewed as supporting
the collective bargaining model, and the legislation was supported by organized labor.

In the 1930s, the paradigm of organized labor and collective bargaining and collective
action prompted Congress to pass the Wagner Act (or National Labor Relations Act),
which protected the rights of employees to join unions and engage in collective bargaining
with their employers. Organized labor and collective bargaining reached its pinnacle in
the 1950s and thereafter began a gradual decline that accelerated in the 198os.

The 1960s marked a shift from laws based on collective action to development of indi-
vidual employment rights law at both the federal and state levels. One type of individual
employment rights law is antidiscrimination law. The 1960s through the early 1990s was
a period in which antidiscrimination laws proliferated, beginning with Title VII of the
Civil Rights Act of 1964 and culminating with the enactment of the Americans with
Disabilities Act of 1990 and the Civil Rights Act of 1991. Other individual employment
laws included labor standards legislation, such as the Family and Medical Leave Act of
1993. In addition to federal individual employment rights legislation, state legislatures
passed laws, and state courts developed contract and tort theories to address employment
disputes. Beginning around 2000, a theme of individual privacy in the workplace became
a prominent concern in U.S. employment law. For example, many states passed laws
regulating use of genetic information in employment and insurance decisions.

92
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The historical division between the period of organized labor/collective bargaining and
the period of individual employment rights laws has led to a dichotomy in terminology that
does not existin much of the rest of the world. When U.S. lawyers use the term “labor law,”
they usually are referring to organized labor, unions, and collective bargaining. When
they use the term “employment law,” they usually mean individual employment rights
laws. See Eugene Scalia, Ending Our Anti-Union Federal Employment Policy, 24 HArv.
J.L. Pus. POLC’Y 489, 489 (2001) (Practitioners speak of “labor” and “employment” law as
two distinct fields, with “labor” law encompassing labor-management relations — union-
ization, strikes, collective bargaining, and the law under the National Labor Relations
Act (“NLRA”) — and “employment” law encompassing everything else: discrimination,
wage and hour regulation, occupational health and safety, wrongful termination, etc.).
U.S. law schools even further divide the major areas of labor and employment law into
(1) labor law, (2) employment discrimination, and (3) employment law. Although employ-
ment antidiscrimination law is a subset of individual employment rights law, it is a large
subset with distinctive features.

Another feature of U.S. labor and employment law that is different from the law of
many other nations is the interrelationship of health insurance and retirement plans
and employment law. Lacking a national health insurance system and having very little
social safety net other than that provided by employers as a job benefit, the United States’
employment law includes regulations on health insurance and pension and retirement
plans provided by employers.

As a whole, U.S. labor and employment law does not seem to have any cohesive
structure or consistent underlying principles. Instead, as Professor Hardin suggests in the
opening quote, the law has developed over time and in reaction to specific problems that
garner sufficient attention to prompt action at particular times.

B. INDIVIDUAL EMPLOYMENT LAW

1. Contracts and Torts

It is worth noting that the categories set forth in this chapter overlap. Section C regarding
unions, organized labor and the National Labor Relations Act is the only part dealing
with rights of employees exercised through collective action; everything else is individ-
ual employment rights law. This section, and sections D (wages, hours and benefits), L.
(employment discrimination), and I (privacy) all deal with types of individual employ-
ment rights law. Thus, this chapter demonstrates the emphasis in U.S. labor law on
individual employment rights law as the principal method of regulating the workplace.

BAMMERT V. DON’S SUPER VALU, INC.
646 N.W.2d 365 (Wis. S.Ct. 2002)

DIANE S. SYKES, ]J.

This is an action for wrongful discharge, and it presents a single question of first-impression:
can the public policy exception to the employment-at-will doctrine be invoked when an at-will
employee is fired in retaliation for the actions of his or her non-employee spouse? We answer
this question no.
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Karen Bammert worked at Don’s Super Valu, Inc. in Menomonie. Her husband is a
Menomonie police officer. Don’s is owned by Don Williams, whose wife, Nona, was arrested
for drunk driving. Bammert’s husband assisted in the arrest by administering a breathalyzer
test. Shortly thereafter, Bammert was fired, allegedly in retaliation for her husband’s partici-
pation in the arrest of her boss’s wife. She sued for wrongful discharge, invoking the public
policy exception to the employment-at-will doctrine. The circuit court dismissed for failure
to state a claim, and the court of appeals affirmed. We accepted review.

The public policy exception to the employment-atwill doctrine is a narrow exception
that allows at-will employees to sue for wrongful discharge if they are fired for fulfilling, or
refusing to violate, a fundamental, well-defined public policy or an affirmative legal obligation
established by existing law. It has never been extended to terminations in retaliation for
conduct outside the employment relationship; neither has it been applied to terminations in
retaliation for the conduct of someone other than the terminated employee. To allow it here
would therefore expand the exception beyond its present boundaries in two significant and
unprecedented ways, with no logical limiting principles.

Accordingly, we decline to recognize a cause of action for wrongful discharge under the
public policy exception to the employment-at-will doctrine for terminations in retaliation
for the conduct of a non-employee spouse. The allegations in this case, if true, make Karen
Bammert’s termination reprehensible, but not actionable.

I

... Karen Bammert was employed at Don’s Super Valu, Inc. in Menomonie for approx-
imately 26 years. Her husband is a Menomonie police sergeant. Don’s is owned by Don
Williams, whose wife, Nona, was arrested for drunk driving on June 7, 1997. Bammert’s
husband participated in the drunk driving field investigation by administering a portable
breathalyzer test to Nona Williams, which she failed.

On August 28, 1997, Bammert was fired by Don’s in retaliation for her husband’s partic-
ipation in Nona Williams™ drunk driving arrest. At the time of her termination, she was an
assistant manager at the supermarket.

Bammert sued for wrongful discharge. Don’s moved to dismiss, and the Dunn County
Circuit Court, the Honorable Eric J. Wahl, dismissed the complaint for failure to state a
claim, concluding that the employment-at-will doctrine’s public policy exception, announced
by this court in Brockmeyer v. Dun & Bradstreet, . . . , did not apply. The court of appeals
affirmed. We accepted review and now affirm.

11

.. . Bammert was an at-will employee. In general, at-will employees are terminable at
will, for any reason, without cause and with no judicial remedy. Whether Bammert has an
actionable claim for wrongful discharge turns on the question of whether the public policy
exception to the employment-at-will doctrine can be extended to a retaliatory discharge based
upon the conduct of a non-employee spouse.

The starting point for any wrongful discharge case is Brockmeyer. There, we adopted a
public policy exception to the long-standing employment-at-will doctrine which allows an at-
will employee to sue for wrongful discharge “when the discharge is contrary to a fundamental
and well-defined public policy as evidenced by existing law.” Brockmeyer, 113 Wis.2d at 573,
335 N.W. 2d 834. Brockmeyer noted that ordinarily, an employer may discharge an at-will
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employee “‘for good cause, for no cause, or even for cause morally wrong, without being
thereby guilty of legal wrong.””3 Id. at 567, 335 N.W. 2d 834 (footnote omitted).

The court in Brockmeyer specifically declined to engraft a broad implied duty of good faith
onto the atwill employment relationship. . . . “Imposing a good faith duty to terminate
would unduly restrict an employer’s discretion in managing the work force” and “subject each
discharge to judicial incursions into the amorphous concept of bad faith.”” Id. Instead, the
court concluded that “in the interests of employees, employers and the public, a narrow public
policy exception” was justified, applicable only where the discharge “clearly contravenes the
public welfare and gravely violates paramount requirements of public interest.”* Id. at 572-73,
335 N.W. 2d 834.

In adopting the exception, the court recognized that “public policy” is too broad a concept
to be sufficient as a legal standard for evaluating discharge claims, and therefore articulated
several guidelines:

The public policy must be evidenced by a constitutional or statutory provision. An
employee cannot be fired for refusing to violate the constitution or a statute. Employers
will be held liable for those terminations that effectuate an unlawful end.

We intend to recognize an existing limited public policy exception. An employer may
not require an employee to violate a constitutional or statutory provision with impunity.
If an employee refuses to act in an unlawful manner, the employer would be violating
public policy by terminating the employee for such behavior. To say that the employer
could be prosecuted for criminal involvement as a result of the activities would be little
solace for the discharged employee.

Courts should proceed cautiously when making public policy determinations. No
employer should be subject to suit merely because a discharged employee’s conduct was
praiseworthy or because the public may have derived some benefit from it.

Id. at 573-74, 335 N.W. 2d at 834.

Accordingly, to state a claim for wrongful discharge under Brockmeyer, a plaintiff must
identify a constitutional, statutory, or administrative provision that clearly articulates a funda-
mental and well-defined public policy. . . . Not every statutory, constitutional, or adminis-
trative provision invariably sets forth a clear public policy mandate. . . . The determination
of whether a public policy is sufficiently fundamental and well-defined is made by reference
to the content of the provision. . . . Ifa plaintiff identifies a public policy sufficient to trigger
the exception, and further demonstrates that the termination violated that public policy, the
burden shifts to the employer to show just cause for the termination. . . .

Our cases since Brockmeyer have cautioned against interpreting the public policy exception
too broadly. The employment-at-will doctrine is a “stable fixture” of our common law, and
has been since 1871. . . . Itis central to the free market economy and “serves the interests of

3 There are various statutory exceptions to the employment-at-will doctrine. See For instance, Title VII of the
Civil Rights Act of 1964 and the Wisconsin Fair Employment Act each prohibit employers from discharging
an employee on the basis of race, color, religion, sex, or national origin. Other statutes make it unlawful for
employers to terminate workers because of participation in union activities, jury service, military service,
or testifying at an occupational, safety, and health proceeding.

Brockmeyer also held that the cause of action for wrongful discharge pursuant to the public policy exception
sounds in contract, not tort: “The contract action is essentially predicated on the breach of an implied
provision that an employer will not discharge an employee for refusing to perform an act that violates a
clear mandate of public policy.” Brockmeyer v. Dun & Bradstreet, 113 Wis.2d 561, 575-76, 335 N.W. 2d 834

(1983).

S
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employees as well as employers” by maximizing the freedom of both. . . . The “antidote” to
the potential for unfairness in employment-at-will “is an employment contract.”. . . .

The prevailing general rule is that an at-will employee has no legal remedy for “an
employer’s unjustified decision to terminate the employment relationship.” . . . The
employment-at-will doctrine thus inhibits judicial “second-guessing” of discharge decisions —
even those that are unfair, unfortunate, or harsh. . . .

Substantive expansions of the public policy exception since Brockmeyer have been few
and limited in nature . . . (public policy exception applies where employee is fired for ful-
filling an affirmative legal or public policy duty even though there was no command from
the employer to violate public policy); . . . (public policy can be embodied in an admin-
istrative rule, even though Brockmeyer had referred only to the constitution and statutes);

. (a discharge can violate public policy if it violates the spirit, if not the letter, of a
statute).

More often than not, the cases have emphasized the limited scope of the exception. See,
e.g., [case] (warning that a broad interpretation of the public policy exception would “interject
government agencies and the courts into traditional employment relations in a manner incon-
sistent with employment-at-will”); [case] (suggesting that an expansion of the exception would
open a “Pandora’s Box for employment litigation”); . . . [case] (stressing the importance of
summary judgment as a means of screening out cases that seck to expand the exception beyond
its traditionally narrow scope).

Bammert’s claim must be evaluated against this backdrop. She has identified two pub-
lic policies as being implicated here: Wis. Stat. §346.63, which prohibits the operation of
a motor vehicle while under the influence of an intoxicant; and Wis. Stat. §765.001(2),
which describes the intent of the Family Code as including the promotion of the institu-
tion of marriage, for the preservation of the family, society, the state, morality, and indeed, all
civilization.

We would be hard-pressed to say that these are not fundamental, well-established public
policies. Clearly, both statutes reflect compelling public interests — one requiring the diligent
pursuit and punishment of drunk drivers and the other requiring the vigorous promotion of
the institution of marriage. But on the assumed facts of this case, that conclusion doesn’t get
us very far.

Bammert was not fired for her participation in the enforcement of the laws against drunk
driving; she was fired for her husband’s participation in the enforcement of those laws. Dis-
charges for conduct outside of the employment relationship by someone other than the
discharged employee are not actionable under present law. The public policy generally favor-
ing the stability of marriage, while unquestionably strong, provides an insufficient basis upon
which to enlarge what was meant to be, and has always been, an extremely narrow exception
to employment-at-will.

Bammert advocates an expansion of the public policy exception far beyond that contem-
plated by our case law, and she cites no authority for it. Up to now, where the exception has
been applied, the public policy at issue has always been vindicated by the employee himself
or herself, within the context of the employment relationship. . . .

In contrast, Bammert’s claim identifies a public policy completely unrelated to her employ-
ment, being enforced by someone else, who is employed elsewhere. That the “someone else”
is her husband makes her discharge obviously retaliatory, and reminds us of the sometimes
harsh reality of employment-at-will, but it does not provide acceptable grounds for expansion
of the public policy exception beyond its present boundaries.



The United States 97

The public policy exception is rooted in the principle that “[a]n employer may not require
an employee to violate a constitutional or statutory provision with impunity. If an employee
refuses to act in an unlawful manner, the employer would be violating public policy by
terminating the employee for such behavior.” Brockmeyer, 113 Wis.2d at 573, 335 N.W. 2d 834
(emphasis added).

In Hausman, the most recent case to entertain any expansion of the public policy excep-
tion, we held that “[wlhere the law imposes an affirmative obligation upon an employee

. and the employee fulfills that obligation,” termination for that reason violates public
policy. Hausman, 214 Wis.2d at 669, 571 N.W. 2d 393. Thus, as it currently stands, the public
policy exception applies to discharges in retaliation for the fulfillment of “an affirmative obli-
gation” which the law places “upon an employee.” Extending it to discharges for fulfillment
of an affirmative obligation which the law places on a relative of an employee would go too
far, and have no logical stopping point.

Public policy comes in many variations, is implicated in many contexts, and is carried out
by many people, both publicly and privately. Once expanded in the manner argued here, the
public policy exception would no longer be subject to any discernable limiting principles. It
would arguably apply to retaliatory discharges based upon the conduct of any non-employee
relative, for the fulfillment of or refusal to violate public policy in a wide variety of ways and
in a manner completely unconnected to the employment relationship.

The public policy exception cannot be stretched that far and still be recognizable under
Brockmeyer’s limited formulation. Accordingly, we decline to recognize a cause of action for
wrongful discharge under the public policy exception to the at-will employment doctrine for
terminations in retaliation for the conduct of a non-employee spouse.

Of course, a natural sense of outrage over the facts alleged in this case brings on a
desire to see the law provide a remedy, but it does not. Sergeant Bammert was doing his
duty, for the benefit of the public, but Brockmeyer made it clear that the public policy
exception does not apply where the “conduct [precipitating the discharge] was praisewor-
thy or because the public may have derived some benefit from it.” Brockmeyer, 113 Wis.2d
at 573-74, 335 N.W. 2d 834. To expand the public policy exception to fit this case would
invite future applications to retaliatory discharges based upon the conduct of any close rel-
ative, conduct which is wholly unconnected to the employment relationship. This clearly
would be inconsistent with Brockmeyer’s intention that the public policy exception remain
narrow in scope. The case was properly dismissed for failure to state a claim, and we
affirm.

The decision of the court of appeals is affirmed.

WILLIAM A. BABLITCH, J. (dissenting).

Karen Bammert’s (Bammert) 26 years of employment at Don’s Super Valu ended by her
being fired. Bammert was not fired for showing up late to work or treating customers poorly.
In fact, she was not fired for any job-related reason at all.

She was fired for her husband’s actions.

Her husband made no mistake either. He was a police officer. He fulfilled his obligation
to society by assisting in the drunk driving arrest of Nona Williams. Nona is the spouse of
Bammert’s employer.

Retaliation for Bammert’s husband’s actions as a police officer was the reason Bammert was
fired. In my view, this is unacceptable. There is a strong public policy in vigorous enforcement
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of the law. Society is not served by police officers being influenced in how they do their
job because of the potential consequences of a retaliatory firing. Furthermore, extending
the employment at-will doctrine to protect police officers is consistent with past precedent.
Unfortunately, the majority opinion does not agree. The result is that an individual will be able
to influence a police officer in the form of a retaliatory firing. For these reasons, I respectfully
dissent.

Bammert was an at-will employee of Don’s Super Valu. The general rule regarding employ-
ment relationships in Wisconsin is the at-will doctrine. The doctrine generally allows an
employer to “discharge an employee ‘for good cause, for no cause, or even for a cause morally
wrong, without being thereby guilty of legal wrong.”” Brockmeyer v. Dun & Bradstreet, 113
Wis.2d 561, 567, 335 N.W. 2d 834 (1983) (footnote omitted). However, Wisconsin law does
allow narrow exceptions to the at-will employment doctrine for public policy reasons. The
public policy exception allows the firing of employees to recover if the firing violates a well-
established and important public policy. . . . The exception that I propose is a narrow one,
and certainly is a well-established, important public policy — retaliatory firing in response to
a police officer’s lawful actions in his or her capacity as a police officer is actionable.

The exception | propose is narrow in that it covers only a police officer acting lawfully in
his or her capacity as an officer. This exception will not open the floodgates to litigation, as
there are very few instances when a firing could fit into this exception. And when it does, it
should.

The public policy in the case at hand is well-established and of utmost importance. Police
officers have to be able to do their jobs without being influenced by the possibility of a
retaliatory firing. A police officer must be able to arrest a drunk driver without his or her
spouse being fired because of the arrest. Public policy dictates the vigorous enforcement of
the law no matter who is on the receiving end of the enforcement. Without an exception to the
at-will doctrine for retaliatory firings against police officers acting lawfully in their capacity,
this public policy will be undermined.

Although there is little doubt that influencing, intimidating, or bribing a police officer is
against public policy, Brockmeyer dictates that public policy must be shown by a constitutional
or statutory provision. Id. at 573, 335 N.W. 2d 834. Wisconsin Stat. §946.10(1) (1997-98) states:

046.10 Bribery of public officers and employes. Whoever does either of the following is
guilty of a Class D felony:

(1) Whoever, with intent to influence the conduct of any public officer or public employe
in relation to any matter which by law is pending or might come before the officer or
employe in the officer’s or employe’s capacity as such officer or employe or with intent
to induce the officer or employe to do or omit to do any act in violation of the officer’s or
employe’s lawful duty transfers or promises to the officer or employe or on the officer’s or
employe’s behalf any property or any personal advantage which the officer or employe
is not authorized to receive;. . . .

As Wis. Stat. §946.10 (1997—-98) clearly points out, as a society we do not allow a person
to bribe, intimidate, or otherwise illegally influence police officers about any pending matter
or any matter that “might come before the officer”. In turn, there is no reason to allow an
employer to bribe, intimidate or otherwise influence a police officer in this regard. There
is no reason to give an employer a get-out-of-jail free card that is not afforded to the rest of
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society, simply because the employer has some retaliatory influence over a police officer.
There should not be one standard of the law for employers and one standard for everyone
else.

There is no legitimate reason to protect the conduct of this employer. In a normal circum-
stance, this employer could not reach the person that the employer wishes to retaliate against.
In this circumstance, the employee is married to one of the officers participating in the arrest,
which allows the employer to therefore reach this officer. Normally, the officer would be
protected from the disgruntled arrestee, but in this case, the arrestee can reach the officer. As
stated previously, we do not allow retaliation against a police officer for performing his or her
duty, but in this circumstance the employer has a way around the protection of the officer. In
my opinion, this loophole that allows an employer to retaliate against a police officer must be
put in line with the rest of our laws, and the loophole that provides a retaliatory tool for the
employer must be closed, thereby protecting police officers.

Furthermore, society owes its police officers a duty not to put them in the no-win position
that Bammert’s husband was placed in. On the one hand, he was sworn to uphold the laws
of Wisconsin. On the other hand, if he keeps his oath and upholds the laws of our state, he is
put in the position that the person that he assists in arresting could retaliate against him. The
majority gives Bammert’s husband a choice: either do your job and assist in the arrest of the
drunk driver or protect your family by looking the other way. I want to eliminate this no-win
situation by giving police officers the tools to do their job without the fear of retaliation. We
owe such officers, like Bammert’s husband, that much.

Moreover, the exception that I propose is consistent with past precedent. This court has
recognized that compliance with an affirmative legal duty requiring action comports with a
well-defined public policy, and the rationale of the public policy exception to the employment
at-will doctrine. See Hausman v. St. Croix Care Ctr., 214 Wis.2d 655, 571 N.W. 2d 393 (1997). In
Hausman, we gave employees that fulfilled their legal duty protection from retaliatory firing.
The idea behind the exception is simply that we want people to fulfill their legal duties. In
Hausman, it took the form of reporting abuse in a nursing home. We do not want people to be
afraid to report nursing home abuse because they are afraid to be fired; therefore, we protect
them. In the present case, we do not want a police officer to not enforce the law because
the officer is afraid of a retaliatory firing. We should protect the officer, not subject him to
retaliatory firing.

[ recognize the reluctance to [contract] the at-will doctrine, and I too appreciate the impor-
tance of keeping with the policy of the well-defined narrow policy exception rule. We have
a well-defined, extremely important policy, and we should carve out a very narrow exception
that is consistent with past precedent. Therefore, I respectfully dissent.

Notes

1. The Bammert case articulates the presumption of employment at will that exists in
49 of 5o states." Employment at will, although often called a doctrine, is essentially

! Montana is the only state that has generally abrogated employment at will through legislation. That state
enacted the Montana Wrongful Discharge from Employment Act of 1987, MoNT. CODE ANN. §§39-2-go1
to 39-2-914. Although the law provides that terminations can only be for “good cause,” there is a significant
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an evidentiary presumption that, absent evidence to the contrary, an employment
relationship or contract does not include a good or just cause employment security
provision, and the employment relationship is not for any specified duration. Thus,
employment at will is a default rule: If employers and employees do not agree oth-
erwise, employers can terminate employees at any time and for any reason.

Employment at will is not a matter of federal law. Each of the forty-nine states

adhering to this presumption/default rule has done it by case law, statute, or both.
Most states have stated their adherence to employment at will in only case law.
There is much debate in legal scholarship about the history and origins of employ-
ment at will. See generally Andrew P. Morriss, Exploding Myths: An Empirical
and Economic Rassessment of the Rise of Employment At-Will, 59 Mo. L. Rev. 679
(1994); Robert C. Bird, Rethinking Wrongful Discharge: A Continuum Approach,
73 U. CINN. L. REV. 517 (2004). In addition to the legal scholarship in the United
States regarding the history of employment at will, there is much writing proposing
the general abrogation of the doctrine. There was pervasive speculation in the 1970s
and 1980s that employment at will would be changed in many states, if not nation-
ally. See Bird, supra, at 522. During that period, state courts throughout the United
States fashioned contract and tort recoveries for terminations, including contracts
based on handbooks and manuals, promissory estoppel, breach of the covenant of
good faith and fair dealing, and wrongful discharge in violation of public policy.
In the last fifteen years or so, however, the incursions on employment at will have
abated, and the principle is now stronger in many states that it has been since
the 1960s. The Bammert opinion, supra, is an example of a supreme court decision
rejecting expansion of the theory of wrongful discharge in violation of public policy
and extolling the virtues of the employment-at-will doctrine.
The court in Bammert states several rationales for adhering to employment at will.
First, it is old and firmly established. Second, “[i]tis central to the free market econ-
omy” and “serves the interests of employees as well as employers by maximizing the
freedom of both.” Third, if employees do not like the possibly harsh consequences
of employment at will, they can contract out of it with their employer. Each of
these reasons should be scrutinized.

First, most courts in the United States are quite deferential to the employment-
at-will doctrine and are reluctant to fashion remedies for terminations when there
is not an express employment contract that varies employment at will. Because
employment at will was established by court decision in most jurisdictions and is
not enacted as legislation, this reluctance may seem somewhat unusual.

Second, the idea that employment at will is crucial to a free market economy is
a strong belief among many in the United States. This may seem unusual in light
of the fact that most other nations with developed labor laws, and most with free

exception; the law applies only to employees who have completed an employer’s probationary period
(six months if the employer does not establish a different specific period). The law was supported by
businesses and their insurers, and it includes limitations on remedies available in lawsuits by employees.
All things considered, the law has not clearly been beneficial to employees. See generally Marc Jarsulic,
Protecting Workers from Wrongful Discharge: Montana’s Experience With Tort and Statutory Regimes, 3
EmpLovEE RTs. & Emp. PoLy J. 105 (1999).
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market economies, do not recognize employment at will. Indeed, among nations
with industrialized market economies, the United States is a maverick in subscrib-
ing to employment at will. As you study the labor law of other nations in this text,
you will find that they do not adhere to employment at will. The International
Labour Organization’s Termination of Employment Convention (C158, 1982) pro-
vides that “[t]he employment of a worker shall not be terminated unless there is a
valid reason for such termination connected with the capacity or conduct of the
worker or based on the operational requirements of the undertaking, establishment
or service.” Still, although most nations’ labor laws do not permit termination with-
out a job-related reason, only thirty-four nations have ratified that ILO convention.
For discussion of the ILO, its members, and the conventions and other documents,
see Chapter 2, supra.

Third, the idea that if employees wanted an employment relationship other than
at will, they would negotiate for a contract so providing seems to misapprehend
the balance of bargaining power between most employers and most applicants for
a job. Given that most employment relationships in the United States are at will,
what is the likely reaction of an employer considering an applicant for a job who
requests a definite duration or good-cause protection in the employment contract?
Associated with this idea is the belief that employment at will serves the interests
of employees as well as those of employers because it “maximize|es] the freedom
of both.” That is, employers can terminate employees at any time without giv-
ing a reason, and employees can quit at any time without giving a reason. Do
employees want such freedom? Would employers, who are favored by the default
rule, be willing to negotiate with applicants about modifications of employment
at will? Professor Christopher Wonnell posits that there is another reason (in addi-
tion to the employment at will rule favoring them) that employers are unlikely
to negotiate with applicants for definite terms or good cause protection: U.S. law
generally does not provide an effective remedy when employees who have other
than at-will contracts breach them. With the prospect of no redress if employees
breach and the danger of employees recovering if the employer breaches, employ-
ers see no reason to negotiate about altering employment at will. See Christopher
T. Wonnell, The Contractual Disempowerment of Employees, 46 StaN. L. REv. 87
(1993).

The Bammert court also suggests a fourth rationale why courts adhere closely to
employment at will: it obviates courts’ second-guessing of employers’ termination
decisions. Most employment lawsuits in the United States go to state or federal trial
courts with general subject matter jurisdiction; the United States does not have spe-
cialized labor courts. This fact may help explain why the courts are uncomfortable
about their expertise in reevaluating employers’ termination decisions. See Morriss,
supra.

One of the best-known defenses of employment at will in the academic literature
is by Richard A. Epstein, In Defense of the Contract At Will, 51 U. CHl. L. Rev.
947 (1984). In that article, Professor Epstein argues that employment at will is a
fair rule because it promotes freedom of contract, which promotes both individual
autonomy and efficient operation of labor markets. He further argues that employ-
ment at will is the efficient default rule because it is the dominant and preferred
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arrangement. Professor Epstein enumerates the following reasons why employment
at will generally benefits both employers and employees:

Monitoring behavior — both sides will monitor the benefits and detriments in
the relationship because they have the freedom to end it with no need for
litigation and little cost.

Reputational Losses — although employees do not have legal protections against
terminations for bad reasons, they have the informal protection in the form of
negative reputations that employers develop.

Risk Diversification and Imperfect Information — neither side is locked into an
employment contract if better options or opportunities arise.

Administrative Costs — It is cheap to administer.

Bilateral Monopoly and Inequality of Bargaining Power — There is not much
inequality of bargaining power between employers and employees.

How do you react to the above arguments of Professor Epstein in defense of employ-
ment at will?

3. Do you think that most applicants for jobs and employees understand that they can
be dismissed from their jobs for any reason? The answer seems to be “no.” See, e.g.,
Cynthia L. Estlund, How Wrong Are Employees About Their Rights, and Why Does
It Matter?, 77 N.Y.U.L. REv. 6 (2002).

4. Suppose you are interviewing with a law firm for a position as an associate. You
know that you are one of many law students that the firm is interviewing. The
attorneys conducting the interview have not mentioned a specified duration for
the employment relationship, so it occurs to you that you would be an employee
at will. Would you like to have a contract with a specified duration, perhaps three
years? Would you bring up the topic in the interview?

There are types of jobs in the United States in which employment at will is not
the default rule. Consider, for example, civil service jobs and teaching positions
with tenure.

5. A general and popular statement of employment at will is that an employer may
terminate an employee “for a good reason, a bad reason, or no reason at all.”
Because it is a dubious proposition that anyone ever does anything for no reason
at all, this statement is intended to demonstrate the fact that under employment
at will, employers are not required to give or defend reasons for terminations. As
the Bammert court states, employment at will is not unfettered even in the United
States. There are various “bad” reasons that have been carved out of employment
at will and declared illegal. The largest group of such reasons is discrimination
based on certain characteristics, such as race, sex, religion, national origin, age,
and disability. U.S. employment antidiscrimination law is a large body of law that
will be examined in section E, infra.

6. Many U.S. books discuss the contract and tort “erosions” of employment at will.
Courts in the United States often speak of an employment-at-will relationship as
being something other than an employment contract. Of course, employment at
will in fact is an employment contract, but the contract lacks both a good-cause
requirement for termination and a definite duration of employment. At-will con-
tracts also generally do not provide for procedures, such as a right to a hearing,
before termination. On the contractside, courts in all states recognize that, because
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employmentat will is a default rule, employers and employees may vary the terms of
the employment contract. In most cases in which an employee sues an employer for
termination in breach of an employment contract, the pivotal question is what evi-
dence exists that the parties agreed to terms that vary at-will employment. Because
many states tenaciously adhere to employment at will, courts in those states tend
to be reluctant to find sufficient evidence of an agreement that varies employment
at will.

Torts theories that may apply to a termination include the relatively new tort
of wrongful discharge in violation of public policy and intentional infliction of
emotional distress. Wrongful discharge, which has been recognized by many states
for only about twenty to thirty years, is a tort that applies to employment alone.
Intentional infliction of emotional distress, in contrast, is a tort of general applica-
tion (not restricted to employment scenarios). Wrongful discharge is discussed in
the Bammert case, supra. Although the court in Bammert characterized wrongful
discharge in violation of public policy as a breach of contract claim, most states
consider it to be a tort claim. As the case explains, the claim is a very narrow
exception to employment at will, and not all bad or abusive discharges satisfy the
requirements of the tort; indeed, most do not. There are generally four types of
cases that might come within the tort: (1) refusal to participate in illegal activity; (2)
performance of a public obligation; (3) exercise of a statutory right; and (4) report-
ing illegal activity (“whistleblowing”). MARK A. ROTHSTEIN, CHARLES B. CRAVER,
ELINOR P. SCHROEDER & ELAINE W. SHOBEN, EMPLOYMENT Law §§9.9—9.13 (3d
ed. Thomson-West 2005). Some states recognize one or more of the foregoing types
of cases under wrongful discharge in violation of public policy, but not all. Few
employee discharges satisty the requirements for wrongful discharge in violation of
public policy. Courts often say that the tort is recognized not to redress the wrong
and harm done to the employee by the employer, but to protect the public from
the harm that would result if the employer were permitted to subvert the public
policy. Moreover, state courts are sometimes restrictive in their view of where pub-
lic policy may be found. As the court discusses in Bammert, courts are most likely
to accept public policy announced in a state statute or state constitution. Courts
may reject invitations to announce public policy themselves, or to find a public
policy in sources such as city ordinances or federal laws.

Intentional infliction of emotional distress (“IIED”), often referred to as the tort of
outrage, has been recognized by various states since the 1960s. IIED does not apply
to any specific factual scenario. To prevail, a plaintiff must establish: (1) a voluntary
act by the defendant; (2) outrageous conduct (so egregious that it should not be tol-
erated by a civilized society); (3) intent or recklessness on the part of the defendant;
(4) severe and debilitating emotional distress of the plaintiff; and (5) causation
(emotional distress caused by the outrageous conduct). A very small percentage
of plaintiffs suing under this tort theory in the employment context prevail. See
generally Mark P. Gergen, A Grudging Defense of the Role of the Collateral Torts in
Wrongful Termination Litigation, 74 Tex. L. REv. 1693 (1996). Courts are concerned
that permitting recovery for IIED when it is based on a termination will undermine
the employment-at-will doctrine. See, e.g., Nicholas v. Allstate Ins. Co., 765 So. 2d
1017 (La. 1992). Closely tied to this idea is the courts stated belief that part of employ-
ers’ prerogatives is supervising and disciplining employees, and both of those may
fairly and reasonably involve the imposition of some degree of emotional distress.
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Professor Regina Austin discusses the wide latitude accorded employers in the exer-
cise of their prerogative in her article, Employer Abuse, Worker Resistance, and the
Tort of Intentional Infliction of Emotional Distress, 41 STAN. L. REV. 1, 8-10 (1988):

The courts accord employers wide latitude in directing their employees’ activities
in ways that cause them emotional distress. The courts leave little doubt as to who
is in charge of the workplace. The employer is free to ignore any interest workers
may have in performing particular tasks, using particular skills, or doing a job at
a particular level of proficiency or ease. Thus, work assignments are “managerial
decisions . . . that do not qualify as intentional infliction of severe mental
distress.” Similarly, while imposition of an inordinate work load may “create an
environment which is oppressive to function within . . . it is not the type of
action to arouse resentment, by the average member of the community. . . . 7

The courts recognize that emotional disturbance is an inherent aspect of
being reprimanded, demoted, or discharged. But they allow the victim no cause
of action if the emotional harm is an unintended or incidental result of an
exercise of legitimate workplace authority, civilly undertaken. The courts are
particularly wary of attempts to use Section 46 to evade the rules sanctioning the
summary discharge of at-will employees. Assertions to the effect that “if the firing
of . . . plaintiff was done in an outrageous manner, then every firing that occurs
would be considered outrageous,” are quite common.

Liability does not always follow; even when the supervisor is rude or insensitive
in carrying out a personnel action. For example, a salesman complained that his
supervisor cursed him, took over sales presentations, and otherwise embarrassed
him in the presence of customers and fellow workers. The court condoned the
behavior; the supervisor’s “intentions, much as any supervisor’s in a similar situa-
tion, were pretty clearly to motivate a recalcitrant employee.” In another case, the
head of an employer’s legal department cursed, hollered at, and fired a secretary for
taking the initiative in contacting a person whose qualifications suggested that she
might fulfill a personnel need and passing the pertinent information on to another
lawyer in the office. Although the supervisor’s conduct was “not above reproach,”
the court would not characterize itas “so extreme and outrageous as to be tortious.”

Some plaintiffs have prevailed on IIED claims in the context of terminations
when the terminations have been carried out in a remarkably humiliating fashion.
Consider, for example, Agis v. Howard Johnson Co., 355 N.E. 2d 315 (Mass. 1970),
in which the manager of a restaurant, attempting to get employees to reveal who
was stealing, announced that, until he discovered the identity of the thief, he would
fire employees in alphabetical order, and then he fired an employee whose name
began with “A.” The terminated employee’s claim survived a motion to dismiss.
The tension between the idea that employers can terminate employees for “bad”
reasons and cases in which employees recover for terminations under the theory
of IIED might be summarized by saying that employees do not have a right not
to be terminated, but courts sometimes recognize a right to be terminated with a
modicum of respect, permitting the employee to maintain a sense of dignity.

Not all IIED cases based on workplace occurrences involve terminations. The
type of workplace IIED case that has been most successful has been sexual harass-
ment in the workplace. Although sexual harassment is also actionable under federal
and state employment discrimination law, discussed infra, plaintiffs usually will
include a claim of I[IED. The application and success of I[IED claims based on
sexual harassment also supports the idea that IIED is a tort that courts sometimes
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use to redress affronts to a person’s dignity and to enforce a requirement of a mini-
mal level of respect among persons.

There has been considerable discussion in the United States in recent years
of “bullying” in the workplace. Bullying is general abusive conduct or harass-
ment, not necessarily based on race, sex, or some other characteristic protected by
employment discrimination laws. See generally, Symposium on Workplace Bullying,
8 EMPLOYEE RIGHTS & EMPLOYMENT POL’Y J. 235 (2004). The United States, in
contrast to some other nations, does not have a law that expressly protects personal
dignity or requires that people treat others with civility and respect. See, generally,
James Q. Whitman, Enforcing Civility and Respect: Three Societies, 109 YALE L.J.
1279 (2000). Accordingly, incivility and disrespect in the workplace, to the extent
addressed at all by law, are addressed via employment discrimination law and the
torts of IIED and invasion of privacy. See section I infra for discussion of invasion
of privacy.

7. Inview of the large body of employment antidiscrimination law in the United States,
which prohibits dismissals because of race, color, sex, religion, national origin, age,
and disability (at the federal level, and some other protected characteristics at
the state level) and the tort erosions of employment at will discussed in note 6,
supra, do employers in the United States actually benefit from the employment-
at-will doctrine? Professor Estlund discusses data indicating that many employers
size their workforces and otherwise behave as though the law required good cause
for dismissal. See Estlund, supra, at 11-13. Professor Estlund says that employers
“misapprehend . . . the incidence and probable cost of employment litigation.”
Id. at 12.

2. Statutory Requirements for Mass Layoffs and Closures

ROQUET V. ARTHUR ANDERSEN LLP
398 F.3d 585 (7th Cir. 2005)

TERENCE T. EVANS, Circuit Judge.

This case involves the Worker Adjustment and Retraining Notification Act, 29 U.S.C.
§§2101-2109, better known by its shortened name, the WARN Act. The Act became law in
1989, and its purpose is to soften the economic blow suffered by workers who unexpectedly face
plant closings or mass layoffs. Among other things, the Act requires that companies subject to
its reach (generally large employers) give employees 6o days notice in advance of any mass
layoffs or plant closings. The notice gives affected workers a little time to adjust to a job loss,
find new employment, or, if necessary, obtain retraining.

Our case, however, is not your typical WARN Act fare as it involves hot-button topics
like “Enron,” “document shredding,” and “indictment.” And it concerns an exception to
the WARN Act’s notification requirement: the Act’s 6o-day-notice obligation is eliminated, or
reduced to a shorter term, if a mass layoff or plant closing is “caused by business circumstances
that were not reasonably foreseeable as of the time that notice would have been required.” Id.
§2102(b)(2)(A). The defendant here, the giant accounting and consulting firm Arthur Andersen
LLP, convinced the district court that its failure to comply with the Act was excused by the
exception we just quoted. The plaintiffs, a purported class of former Andersen employees, are
here challenging that decision on appeal.
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First, a little background. As of early 2002, Andersen had over 27,000 employees in 8o
locations throughout the country. In addition to providing direct accounting and consulting
services for clients, Andersen performed administrative support services for approximately 8o
international practice firms that used the Andersen name. One of the firm’s major clients was
the Enron Corporation, the infamous Houston, Texas, energy marketer that fell like a house
of cards in 2001 when it came to light that the company had grossly misstated its earnings.
Andersen was at the center of Hurricane Enron — it audited the company’s publicly filed
financial statements and provided internal counseling. See United States v. Arthur Andersen,
LLP, 374 F.3d 281 (5th Cir. 2004).

In November of 2001, Andersen received bad news in the form of a subpoena from the SEC
requesting Enron-related documents. During the course of its investigation, the SEC dis-
covered that Andersen employees destroyed thousands of relevant documents in the 6 weeks
leading up to its receipt of the subpoena. Over the next few months, the media began to spec-
ulate about Andersen’s continuing viability. Stories also circulated that Andersen’s employees
were concerned about layoffs and that some of the company’s clients were contemplating
defection.

During this time, Andersen worked hard to try to resolve its Enron-related ills with the SEC
and the Department of Justice (DOJ). As of February 22, 2002, Andersen had not suffered a
significant loss of business nor was it giving any thought to a mass layoff. That day, Andersen’s
lawyers met with lawyers from the DOJ. The next day, counsel briefed Andersen’s management
team, and a participating manager e-mailed the following update to employees:

At our meeting on Saturday, February 23, the current status of the investigation into
document destruction was presented by the outside lawyers from Davis Polk. They are
moving forward as quickly as possible to bring this matter to a conclusion as it relates to the
Firm with the Department of Justice. Our desired timetable is to be in a position at the end
of February to have the desired conclusion and an agreement in principle with the DOJ,
so that we can finalize our disciplinary actions and prepare an internal announcement
followed closely by a public announcement of the resolution of this investigation.

Discussions continued over the next few days.

On March 1, the DOJ delivered dire news — it was going to seck an indictment of the
company. Andersen tried to convince the DOJ to change its mind, but to no avail. On March
7, an Andersen managing partner, Terry Hatchett, sent an e-mail informing employees that
the firm was “presently engaged in discussions with the Department of Justice regarding the
parties’ respective views” and that “[nJo final conclusions have been reached.” That very
day, however, the DOJ filed a sealed indictment charging the firm with obstructing the SEC
investigation by destroying and withholding documents (18 U.S.C. §1512(b)(2)). On March 13,
Andersen’s lawyers asked the DOJ to defer prosecution of the company and focus instead on
culpable individual employees. The DOJ refused to budge, and on March 14 the indictment
was unsealed.

To the surprise of no one, news of the indictment triggered massive client defection. From
March 15 to the 31st, Andersen lost $300 million in business. During this time period, the
practice group on West Monroe Street in Chicago alone lost $57 million, roughly 14 percent
of its fees. To put the gravity of these losses in perspective, the firm had lost only $5 million,
or 1 percent, in the 10 weeks preceding the indictment. On March 28, Andersen announced
that it was eliminating support services for its international network, which would result in
additional revenue loss.
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In light of these setbacks, and with additional hemorrhaging expected, Andersen decided
to lay off thousands of employees. On April 8§, management at West Monroe gave notices of
termination to 560 employees, including . . . the named plaintiffs in this suit. . . .

[Plaintiffs] filed a class-action complaint in federal district court alleging that Andersen
violated the WARN Act by failing to give 60 days notice to its workers before laying them off.
They sought back pay and lost benefits. In August of 2002, the court certified a class consisting
of workers from the two Chicago sites and the St. Charles facility. Both sides eventually moved
for summary judgment on the issue of whether Andersen’s workforce reduction qualified as a
“mass layoft” under the Act. The court concluded that it did and granted the plaintiffs’ motion.

The parties then moved for summary judgment on the question of whether Andersen was
exempt from liability under the WARN Act’s “unforeseen business circumstances” exception.
The district court concluded that the need for layoffs was not reasonably foreseeable 60 days
before the decision was made and entered summary judgment in favor of Andersen. The
plaintiffs appeal that decision. . . .

In evaluating this appeal, we note that the Department of Labor has provided some guidance
regarding when the “unforeseen business circumstances” exception applies. In doing so,
however, the agency eschewed per se rules and instead encouraged a case-by-case examination
of the facts. See Pena v. Am. Meat Packing Corp., 362 F.3d 418, 421 (7th Cir. 2004). A business
circumstance may be reasonably unforeseeable if it was caused by some sudden, dramatic, and
unexpected action, or by conditions outside the employer’s control. 20 C.F.R. §639.9(b)(1).
When determining whether a masslayoff was caused by unforeseeable business circumstances,
courts evaluate whether a similarly situated employer exercising reasonable judgment could
have foreseen the circumstances that caused the layoff. Id. §639.9(b)(2). Thus, a company
will not be liable if, when confronted with potentially devastating occurrences, it reacts the
same way that other reasonable employers within its own market would react. . . .

The parties dispute whether Andersen established either element of the exception —
causation and foreseeability. . . . The district court concluded that the need for mass layoffs
was caused by the public announcement of the indictment on March 14. We agree. Up until
then, Andersen suffered no marked loss of business despite a spate of negative publicity. It
is clear that economic hemorrhaging really did not begin until word of the indictment got
out. The plaintiffs contend that Andersen’s felonious misconduct caused the layoffs, not the
indictment. But, while it is true that the illegal acts of some Andersen employees were the
root cause of the firm’s ultimate downfall, not until the indictment became public did it feel
the pain. Had the DOJ indicted only individual Andersen employees instead of the firm as a
whole, or targeted only the Houston office, the layoffs here may never have occurred.

The heart of the dispute in this case centers on foreseeability. In determining whether a
crippling business circumstance is foreseeable, we must bear in mind that “itis the ‘probability
of occurrence that makes a business circumstance “reasonably foreseeable,”” ‘rather than
the ‘mere possibility of such a circumstance.” . . . The layoffs began on April 23, which
means that Andersen was required to notify employees 6o days earlier, or February 22. The
plaintiffs argue that the indictment was reasonably foresecable on that date because “the
DOJ disclosed to Andersen that an indictment was highly probable.” But the record does not
support this position. The plaintiffs point to Andersen’s meeting with the DOJ on February 22
and its subsequent efforts to fight off an indictment. The February 23 e-mail summarizing that
meeting, however, makes no mention of the firm being indicted. And Andersen’s subsequent
negotiations with the government do not mean that itknew an indictment was likely. Possible?
Certainly. But probable? No. . . . Indeed, as of February 22 it was not a foregone conclusion
that Andersen would be indicted as a company — in the past, the government typically went
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after culpable individuals, not companies as a whole. By all accounts, this was an unusual
move by the DOJ. There is evidence in the record suggesting that Andersen could have
reasonably foreseen the indictment by March 1 — the date it was told by the DOJ that it was
being indicted. But hope still remained that the dreaded act could be stalled if not avoided.

We believe that a reasonable company in Andersen’s position would have reacted as it did.
Confronted with the possibility of an indictment that threatened its very survival, the firm
continued to negotiate with the government until the very end and turned to layoffs only
after the indictment became public. The plaintiffs argue that Andersen should have notified
employees of layoffs on February 22. We do not agree. At that point, Andersen had not yet lost
business or been indicted. Indeed, in our view, a mass layoff at that point would have been a
poor business decision. What if the government decided not to indict the firm as a whole, or
waited 6 months to make the decision? The only reason for providing notice so early would
be to ward off potential WARN Act liability. But, as the Sixth Circuit explained in Watson,
the WARN Act is not intended to deter companies from fighting to stay afloat:

WARN was not intended to force financially fragile, yet economically viable, employers
to provide WARN notice and close its doors when there is a possibility that the business
may fail at some undetermined time in the future. Such a reading of the Act would
force many employers to lay off their employees prematurely, harming precisely those
individuals WARN attempts to protect. A company that is struggling to survive financially
may be able to continue on for years and it was not Congress’s intent to force such a
company to close its doors to comply with WARN’s notice requirement.

31 F.3d at 765

These same concerns were at play here. Thus, Andersen’s failure to notify employees earlier
than it did was not unreasonable.

The plaintiffs argue that the layoffs were foreseeable as a matter of law under 20 C.F.R.
§639.9(b)(1) because the indictment was not sudden, dramatic, and unexpected nor outside
the employer’s control. In their view, Andersen was long aware of its misconduct, and pun-
ishment for that misconduct was inherently foreseeable. But the indictment was certainly
sudden and dramatic in that Andersen did not know if it would be indicted as a firm. Nor did
Andersen really know when the indictment would be returned until the act occurred. Again,
the WARN Act deals in reasonable probabilities, not possibilities. Moreover, an employer
does not have to be caught completely off guard by a dire business circumstance for it to be
“sudden, dramatic, or unexpected.” Case law reveals that WARN Act defendants need not
show that the circumstances which caused a plant closing or mass layoff arose from out of the
blue to qualify for the exception. . . .

The lead time in the notice Andersen ended up giving varied from employee to employee.
Our two named plaintiffs, for example, got 2 . . . and 5 . . . weeks notice before they
were out of work. Given the situation here, and the “business circumstances” exception
in §2102(b)(2)(A), Andersen, although deserving of no roses for the acts of some of its agents
in the Enron mess, did not violate the WARN Act by giving the notice as it did on April 8.

We also reject the notion that the timing of the notice was under Andersen’s control. The
plaintiffs are confusing Andersen’s responsibility and culpability for its misbehavior with its
“control” over the indictment within the meaning of the regulation. Stated simply, Andersen
could not indict itself. Andersen was not like a company that secretly plotted for a long time to
move its operation to Mexico and closed up shop without any notice to its employees. . . .
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The judgment of the district court is AFFIRMED.

woob, Circuit Judge, dissenting.

No one could dispute the majority’s observation that the layoffs involved in this case were
high-profile. The pages of the country’s newspapers in 2001 and 2002 were filled for weeks,
if not months, with the unfolding Enron story and the role that Enron’s advisors, including
Arthur Andersen, played in that saga. Nonetheless, the Worker Adjustment and Retraining
Notification Act, 29 U.S.C. §§2101-2109, (the WARN Act) applies to all cases, not just to
those that are dull enough to stay below the press’s radar screen. The majority finds here
that Andersen was entitled to take advantage of the unforeseen circumstances exception to
the obligation to notify affected workers 60 days prior to a mass layoff or plant closing. In
so holding, it either finds that notice was impossible right up to April 8, 2002, when the
employees finally received the bad news, or it finds that the statute as a matter of law takes
an all-or-nothing approach — if 6o days” notice is impossible, then no notice at all is required.
Neither one of those possibilities is correct, in my opinion; the first fails as a matter of fact,
and the second as a matter of law. | would find that notice was possible, and thus required,
no later than March 1, 2002, and | would remand for further proceedings on that basis. . . .

The facts simply cannot bear the interpretation that the necessity for mass layoffs was not
reasonably foreseeable prior to April 8. Thus, if this is the true rationale of the majority’s
opinion, I cannot subscribe to it. It is also possible, though by no means necessary, to read the
majority’s opinion as holding that if the need for the layoffs was not reasonably foreseeable at
the 60-day mark (February 22), then no notice at all was required by the statute. In [another
case| this court left open the question whether a sufficient unforeseen circumstance occurring
within the 6o-day window excuses an employer from providing any notice at all, or if instead
it merely reduces the amount of notice required. . . .

In my view, we should reach that question in the case before us. Taking into account the lan-
guage and purpose of the WARN Act, we should hold that the 60- day period is merely reduced,
not eliminated, when the necessity for a mass layoff or plant closing becomes apparent within
that time period. Indeed, immediately after describing the unforeseen circumstances excep-
tion, the statute reads: “An employer relying on this subsection shall give as much notice
as is practicable and at that time shall give a brief statement of the basis for reducing the
notification period.” . . .

The crucial date under the WARN Act is not the date when the company knows that a mass
layoff is imminent, nor is it the date when the company finally gets around to identifying the
exact employees affected by the mass layoff. The Act states plainly that the trigger date is the
date when a mass layoff is “reasonably foreseeable.” As soon as it is probable that a mass layoff
will occur, the employer must provide notice as soon as is practicable. Here, Andersen knew
of the indictment on March 1, yet it waited over five weeks before providing any notice to its
employees.

The majority worries that giving the required WARN Act notice might exacerbate problems
for a floundering company. While this may be true, the fact is that Congress weighed the
interests of companies and workers in the statute, and it drew the 6o-day line we have.
Companies can protect themselves to a certain degree in the wording of the notices they give.
As I stated above, the company need not be able to identify each affected employee by name;
a general notice, alerting the employees as a group to the possibility of a layoff, is what the
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statute requires. Finally, at least on the present facts, Andersen’s troubles were not exactly a
state secret. There was nothing left to hide after March 14, when the indictment hit the front
pages of the country’s newspapers. By March 1, it was reasonably foresecable to the firm that
it would need to reduce its staff drastically.

For these reasons, I would reverse and remand for further proceedings. I respectfully dissent.

Notes
1. There are relatively few U.S. cases dealing with the WARN Act, and it probably is

one of the least-known of U.S. employment laws. Collective redundancy is a major
issue that is the subject of extensive regulation in many other nations. The ILO’s
Convention 158 on Termination of Employment applies to collective redundancies
as well as individual terminations.

2. The United States has one other piece of federal legislation that applies to closures.
The NLRA, discussed infra, requires employers to bargain with unions representing
employees about the effects that a closure will have, such as order of layoff, but
it does not require employers to bargain about whether they will close the entire
business.

3. The WARN Act requires that notice be given to local governments that will be
affected by a mass layoff or closure. Not only will such an employment action
have an adverse economic effect on a local economy, but many local governments
give tax breaks and other incentives to businesses to induce them to locate there.
Should the local governmental bodies be able to seek remedies when businesses
that have accepted such incentives close? See City of Yonkers v. Otis Elevator Co.,
844 F.2d 42 (2d Cir. 1988) (denying recovery); J. Bradley Russell, Implied Contracts
and Creating a Corporate Tort, One Way State and Local Governments Are Starting
to Fight Plant Closings, go W. VA. L. REV. 1249 (1988).

4. There is no U.S. law requiring employers to pay indemnities to employees who
lose their jobs in mass layoffs or closures. Compare this with the labor law of other
nations.

5. With the WARN Act, as with many other areas of U.S. labor and employment law,
many states also have laws that regulate the topic regulated by the federal law. Why
have laws at both the federal and state levels? Compare this with the laws of the
Furopean Union and the member nations.

C. UNIONS AND COLLECTIVE BARGAINING

INTERNATIONAL LADIES’ GARMENT WORKERS’ UNION V. N.L.R.B.
(Bernhard-Altmann) 366 U.s. 731 (1961)

M. Justice CLARK delivered the opinion of the Court.

We are asked to decide in this case whether it was an unfair labor practice for both an
employer and a union to enter into an agreement under which the employer recognized the
union as exclusive bargaining representative of certain of his employees, although in fact only
a minority of those employees had authorized the union to represent their interests. The Board
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found that by extending such recognition, even though done in the good-faith belief that the
union had the consent of a majority of employees in the appropriate bargaining unit, the
employer interfered with the organizational rights of his employees in violation of § 8(a)(1) of
the National Labor Relations Act and that such recognition also constituted unlawful support
to a labor organization in violation of §8(a)(2).” In addition, the Board found that the union
violated §8(b)(1)(A),? by its acceptance of exclusive bargaining authority at a time when in
fact it did not have the support of a majority of the employees, and this in spite of its bona
fide belief that it did. Accordingly, the Board ordered the unfair labor practices discontinued
and directed the holding of a representation election. . . . We agree with the Board and the
Court of Appeals that such extension and acceptance of recognition constitute unfair labor
practices, and that the remedy provided was appropriate.

In October 1956 the petitioner union initiated an organizational campaign at Bernhard-
Altmann Texas Corporation’s knitwear manufacturing plant in San Antonio, Texas. No other
labor organization was similarly engaged at that time. During the course of that campaign, on
]uly 29,1957, certain ofthe company’s Topping Departlnent employees wenton strike in protest
against a wage reduction. That dispute was in no way related to the union campaign, however,
and the organizational efforts were continued during the strike. Some of the striking employees
had signed authorization cards solicited by the union during its drive, and, while the strike was
in progress, the union entered upon a course of negotiations with the employer. As a result of
those negotiations, held in New York City where the home offices of both were located, on
August 30, 1957, the employer and union signed a “memorandum of understanding.” In that
memorandum the company recognized the union as exclusive bargaining representative of
“all production and shipping employees.” The union representative asserted that the union’s
comparison of the employee authorization cards in its possession with the number of eligible
employees representatives of the company furnished it indicated that the union had in fact
secured such cards from a majority of employees in the unit. Neither employer nor union made
any effort at that time to check the cards in the union’s possession against the employee roll,
or otherwise, to ascertain with any degree of certainty that the union’s assertion, later found
by the Board to be erroneous,* was founded on fact rather than upon good-faith assumption.
The agreement, containing no union security provisions, called for the ending of the strike
and for certain improved wages and conditions of employment. It also provided that a ‘formal
agreement containing these terms’ would “be promptly drafted . . . andsigned by both parties
within the next two weeks.”

? Section 8(a)(1) and (2), insofar as pertinent, provides:

It shall be an unfair labor practice for an employer —
(1) to interfere with, restrain, or coerce employees in the exercise of the rights guaranteed in section 7;

(2) to dominate or interfere with the formation or administration of any labor organization or contribute

financial or other support to it. . . 61 Stat. 140, 29 U.S.C. §158(a)(3, 2), 29 U.S.C.A. § 158(a)(, 2).

w

Section 8(b)(1)(A) provides in pertinent part:

It shall be an unfair labor practice for a labor organization or its agents —

(1) to restrain or coerce (A) employees in the exercise of the rights guaranteed in section 7***. 61 Stat. 141,

29 U.S.C. § 158(b)(1)(A), 29 U.S.C.A. § 158(b)(1).

4 The Board found that as of August 30 the union in fact had authority to represent either 70 employees out
of a relevant total of 280, or 158 out of 368, depending upon the criteria used in determining employee
eligibility. “Accordingly, the Union could not, under any circumstances, have represented a majority of
the employees involved on August 30,1957.. . .”
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Thereafter, on October 10, 1957, a formal collective bargaining agreement, embodying
the terms of the August 30 memorandum, was signed by the parties. The bargaining unit
description set outin the formal contract, although more specific, conformed to that contained
in the prior memorandum. It is not disputed that as of execution of the formal contract the
union in fact represented a clear majority of employees in the appropriate unit.

Atthe outset, we reject as without relevance to our decision the fact that, as of the execution
date of the formal agreement on October 10, petitioner represented a majority of the employ-
ees. As the Court of Appeals indicated, the recognition of the minority union on August 30,
1957, was “a fait accompli depriving the majority of the employees of their guaranteed right
to choose their own representative.” . . . It is, therefore, of no consequence that petitioner
may have acquired by October 10 the necessary majority if, during the interim, it was acting
unlawfully. Indeed, such acquisition of majority status itself might indicate that the recogni-
tion secured by the August 30 agreement afforded petitioner a deceptive cloak of authority
with which to persuasively elicit additional employee support.

Nor does this case directly involve a strike. The strike which occurred was in protest against
a wage reduction and had nothing to do with petitioner’s quest for recognition. Likewise, no
question of picketing is presented. Lastly, the violation which the Board found was the grant
by the employer of exclusive representation status to a minority union, as distinguished from
an employer’s bargaining with a minority union for its members only. Therefore, the exclusive
representation provision is the vice in the agreement, and discussion of “collective bargaining,”
as distinguished from “exclusive recognition,” is pointless. Moreover, the insistence that we
hold the agreement valid and enforceable as to those employees who consented to it must be
rejected. On the facts shown, the agreement must fail in its entirety. [t was obtained under the
erroneous claim of majority representation. Perhaps the employer would not have entered
into it if he had known the facts. Quite apart from other conceivable situations, the unlawful
genesis of this agreement precludes its partial validity.

In their selection of a bargaining representative, §9(a) of the Wagner Act guarantees employ-
ees freedom of choice and majority rule. J. I. Case Co. v. National Labor Relations Board, 321
U.S. 332, 339, 64 S.Ct. 576, 581, 88 L.Ed. 762. In short, as we said in Brooks v. National Labor
Relations Board, 348 U.S. 96, 103, 75 S.Ct. 176, 181, 99 L.Ed. 125, the Act placed “a noncon-
senting minority under the bargaining responsibility of an agency selected by a majority of
the workers.” Here, however, the reverse has been shown to be the case. Bernhard-Altmann
granted exclusive bargaining status to an agency selected by a minority of its employees,
thereby impressing that agent upon the nonconsenting majority. There could be no clearer
abridgment of §7 of the Act, assuring employees the right “to bargain collectively through
representatives of their own choosing” or “to refrain from” such activity. It follows, without
need of further demonstration, that the employer activity found present here violated §8(a)(1)
of the Act which prohibits employer interference with, and restraint of, employee exercise
of §7 rights. Section §(a)(2) of the Act makes it an unfair labor practice for an employer to

’

“contribute . . . support’” to a labor organization. The law has long been settled that a grant
of exclusive recognition to a minority union constitutes unlawful support in violation of that
section, because the union so favored is given “a marked advantage over any other in securing
the adherence of employees,” National Labor Relations Board v. Pennsylvania Greyhound
Lines, 303 U.S. 261, 267, 58 S.Ct. 571, 574, 82 L.Ed. 831. In the Taft-Hartley Law, Congress
added §8(b)(1)(A) to the Wagner Act, prohibiting, as the Court of Appeals held, “unions

from invading the rights of employees under §7 in a fashion comparable to the activities of
employers prohibited under §8(a)(1).” . . . It was the intent of Congress to impose upon
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unions the same restrictions which the Wagner Act imposed on employers with respect to
violations of employee rights.

The petitioner, while taking no issue with the fact of its minority status on the critical date,
maintains that both Bernhard-Altmann’s and its own good-faith beliefs in petitioner’s majority
status are a complete defense. To countenance such an excuse would place in permissibly
careless employer and union hands the power to completely frustrate employee realization
of the premise of the Act — that its prohibitions will go far to assure freedom of choice
and majority rule in employee selection of representatives. We find nothing in the statutory
language prescribing scienter as an element of the unfair labor practices are involved. The
act made unlawful by §8(a)(2) is employer support of a minority union. Here that support
is an accomplished fact. More need not be shown, for, even if mistakenly, the employees’
rights have been invaded. It follows that prohibited conduct cannot be excused by a showing
of good faith.

This conclusion, while giving the employee only the protection assured him by the Act,
places no particular hardship on the employer or the union. It merely requires that recog-
nition be withheld until the Board-conducted election results in majority selection of a rep-
resentative. The Board’s order here, as we might infer from the employer’s failure to resist
its enforcement, would apparently result in similarly slight hardship upon it. We do not
share petitioner’s apprehension that holding such conduct unlawful will somehow induce a
breakdown, or seriously impede the progress of collective bargaining. If an employer takes
reasonable steps to verify union claims, themselves advanced only after careful estimate —
precisely what Bernhard-Altmann and petitioner failed to do here — he can readily ascer-
tain their validity and obviate a Board election. We fail to see any onerous burden involved
in requiring responsible negotiators to be careful, by cross-checking, for example, well-
analyzed employer records with union listings or authorization cards. Individual and col-
lective employee rights may not be trampled upon merely because it is inconvenient to
avoid doing so. Moreover, no penalty is attached to the violation. Assuming that an employer
in good faith accepts or rejects a union claim of majority status, the validity of his deci-
sion may be tested in an unfair labor practice proceeding.” If he is found to have erred
in extending or withholding recognition, he is subject only to a remedial order requiring
him to conform his conduct to the norms set out in the Act, as was the case here. No
further penalty results. We believe the Board’s remedial order is the proper one in such
cases. . . .

Affirmed.

M. Justice DOUGLAS, with whom Mr. Justice BLACK concurs, dissenting in part.

[ agree that, under the statutory scheme, a minority union does not have the standing to
bargain for all employees. That principle of representative government extends only to the
majority. But where there is no majority union, I see no reason why the minority union should
be disabled from bargaining for the minority of the members who have joined it. Yet the order
of the Board, now approved, enjoins petitioner union from acting as the exclusive bargaining
representative “of any of the employees,” and it enjoins the employer from recognizing the
union as the representative of “any of its employees.”

13 Section 8(a)(5) makes it an unfair labor practice for an employer “to refuse to bargain collectively with the
representatives of his employees***.” 61 Stat. 141, 29 U.S.C. s 158(a)(5), 29 U.S.C.A. s 158(a)(5).
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. . . But when a minority union seeks only to represent its own, what provision of the Act
deprives it of its right to represent them, where a majority have not selected another union to
represent them?

Judge Learned Hand in Douds v. Local 1250, 2 Cir., 173 F.ad 764, 770, 9 AL.R. 2d 685,
stated that “the right to bargain collectively and the right to strike and induce others to do
s0, are derived from the common-law; it is only in so far as something in the Act forbids their
exercise that their exercise becomes unlawful.” In that case a minority union was recognized
as having standing in a grievance proceeding outside the collective bargaining agreement,
even where a majority had chosen another union. See American Steel Foundries v. Tri-City
Central 'Irades Council, 257 U.S. 184, 42 S.Ct. 72, 66 L.Ed. 189.

Honoring a minority union — where no majority union exists or even where the activities
of the minority union do not collide with a bargaining agreement — is being respectful of
history. Long before the Wagner Act, employers and employees had the right to discuss their
problems. In the early days the unions were representatives of a minority of workers. The aim —
at least the hope — of the legislation was that majority unions would emerge and provide
stabilizing influences. Yet I have found nothing in the history of the successive measures,
starting with the Wagner Act, that indicates any purpose on the part of Congress to deny a
minority union the right to bargain for its members when a majority have not in fact chosen
a bargaining representative.

Notes

1. The current National Labor Relations Act (“NLRA”) was passed in original form as
the Wagner Act in 1935 and has been amended several times. Section 7, the “heart”
of the Act, protects the rights of employees to “self-organization, to form, join, or
assist labor organizations, to bargain collectively through representatives of their
own choosing, and to engage in other concerted activities for the purpose of collec-
tive bargaining or other mutual aid or protection” and the rights of employees to
refrain from engaging in any of those activities. 29 U.S.C. §157. Unlike individual
employment rights law, the NLRA protects the right of employees to act collec-
tively, using their (and their collective bargaining representative’s) power to obtain
from the employer whatever terms and conditions they can in a collective bargain-
ing agreement. Thus, the NLRA does not mandate that employers provide specific
minimum terms, but only protects the right of employees to collectively pursue
what they can obtain. The model of labor-management relations established by
the NLRA has been described by many as an adversarial model.

The NLRA is administered by the National Labor Relations Board (“NLRB”),
a federal agency, which has regional offices in major cities. The NLRB consists
of five members, one designated as chairman, appointed by the President. The
NRLB meets in Washington, D.C. By custom, three members of the NLRB are
members of the U.S. president’s political party, and two are members of the oppo-
sition party. The NRLB has jurisdiction over two types of cases under the NLRA:
(1) representation cases — conducting elections in which employees in an appro-
priate bargaining unit vote on whether they wish to be represented by a union in
collective bargaining; and (2) charge cases — deciding unfair labor practice charges.
Both functions are performed first at the level of the regional offices by regional
directors (representation cases) and administrative law judges (charge cases).
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Decisions of the regional offices may be appealed to the NLRB. Decisions of the
NLRB on unfair labor practices may be appealed to the federal courts of appeal,
but representation cases cannot be appealed to the federal courts.

2. The most common unfair labor practice under the NLRA is employers discharging
or taking other adverse employment action against employees who support unions
or engage in union activity. A typical scenario involves a union beginning to organize
a bargaining unit of employees at a business, an employee voices her support for
the union, and she is fired. A 2000 report by Human Rights Watch found that over
twenty thousand illegal firings of or reprisals against union supporters occur every
year in the United States. The report concluded that U.S. labor law is insufficiently
protective of the international human rights of American workers to freely associate
and bargain collectively. Lance Compa, UNFAIR ADVANTAGE: WORKERS' FREEDOM
OF ASSOCIATION IN THE UNITED STATES UNDER INTERNATIONAL HUMAN RIGHTS
StanDARDs § (Human Rights Watch, 2000) (hereinafter UNFAIR ADVANTAGE); See
also Charles J. Morris, A Tale of Two Statutes: Discrimination for Union Activity
Under the NLRA and RLA, 2 EMPLOYEE Rts. & EMPLOYMENT PoL’Y J. 317 (1998);
but cf., T’homas B. Moorhead, U.S. Labor Law Serves Us Well, in WORKERS’ RIGHTS
As HumaN RiGHTS 135, 137-8 (James A. Gross ed., Cornell University Press, 2003)
(criticizing the Human Rights Watch report discussed earlier).

3. Under the NLRA, unions typically have sought to become the collective bargaining
representative of “appropriate bargaining units” of employees at a single location of
a business. Thus, a union might represent a bargaining unit of clerks and cashiers
atalocal department store. Multilocation bargaining units, in which a union repre-
sents a bargaining unit consisting of certain job classifications at multiple locations
of the same business, are permissible under certain circumstances. Also, employers
can voluntarily band together in multiemployer bargaining units to bargain with
a union that represents bargaining units at each business. Still, the predominant
model in the United States is for a union to represent one or more bargaining
units at a particular site of a particular employer. Compare this with industry- and
sector-wide bargaining that occurs in other countries.

The Bernhard-Altmann case, supra, articulates the U.S. Supreme Court’s inter-
pretation of the NLRA as permitting employers to recognize and bargain with a
union only when the union has the support of a majority of the employees in an
appropriate bargaining unit. As the case states, it is an unfair labor practice under
the NLRA for an employer to recognize and bargain with a union that has not
achieved majority status, and it is an unfair labor practice for a union to accept
such recognition. The dissent in the case did not interpret the NLRA as requir-
ing that a union have majority status before it could bargain for the employees
supporting it. Although Bernhard-Altmann represents the current state of the law,
there has been considerable scholarship in recent years arguing for interpretation
of the NLRA as permitting minority representation. See, e.g., CHARLES J. MORRIS,
THE BLUE EAGLE AT WORK: RECLAIMING DEMOCRATIC RIGHTS IN THE AMERICAN
WorkpLACE (Cornell University Press, 2005); Clyde Summers, Unions Without
Majority — A Black Hole, 66 Cui-KenT L. REV. 531 (1990); Alan Hyde, Frank Sheed
& Mary Deery Uva, After Smyrna: Rights and Powers of Unions That Represent Less
Than a Majority, 45 RUTGERS L. REV. 637 (1993).

Section 8(a)(2) of the NLRA, implicated in Bernhard-Altmann, has been a partic-
ularly contentious provision. It is implicated not just when an employer recognizes
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a union that does not have majority support in a bargaining unit, but also when an
employer creates a labor organization for its employees, or dominates or assists a
labor organization. At the time of passage of the NLRA, Congress was concerned
with sham company unions — unions formed by employers and offered by the
company to employees as a means of avoiding organization by a truly independent
union. Company unions, as creations of the employer, did not represent the best
interests of the employees. Thus, two scenarios, in addition to the nonmajority
union in Bernhard-Altmann are employers’ creation of “labor organizations” and
employers’ assisting unions in organizing their employees. Although it may seem
unlikely that an employer would assist an independent union in organizing its
employees, this sometimes happens when an employer, fearing one union, finds
a union that it would prefer (perhaps one more amenable to terms the employer
would prefer to have in a collective bargaining agreement). The issue of employers
assisting or dominating labor organizations has generated considerable controversy
because the Supreme Court and the NLRB have broadly interpreted what may
be considered a “labor organization.” Thus, even employee committees created
by employers to generate discussion between labor and management on various
issues and perhaps develop solutions to workplace problems may be considered
labor organizations. A decision of the NLRB at the center of the tempest is Elec-
tromation, Inc., 309 N.L.R.B. 990 (1992), enfd, 35 F.3d 1148 (7th Cir. 1994). In
Electromation, an employer which had no union representing bargaining units
of employees created five “action committees” to discuss various issues, includ-
ing attendance bonuses, pay progression, absenteeism, and so on. A union began
organizing a proposed bargaining unit and filed an unfair labor practice charge,
alleging a violation of §8(a)(z). The NLRB held that the committees did consti-
tute labor organizations, and they were dominated by the employer. Some have
argued that the prevailing interpretation of §8(a)(2) pushes the adversarial model
of labor-management relations too far, so far that U.S. businesses, unable to work
with employee committees, will find it increasingly difficult to compete in global
markets. See, e.g., John W. Bowers, Section 8(a)(2) and Participative Management:
An Argument for Judicial and Legislative Change in a Modern Workplace, 26 VAL.
U. L. REV. 525 (1992).

As the previous notes have suggested, one way that a union becomes the collective
bargaining representative of a bargaining unit of employees is for the union to file a
petition for election with a regional office of the NLRB. In order to file a petition, the
union must demonstrate that it has the support of at least 30 percent of the proposed
bargaining unit, usually accomplished by presentation of authorization cards signed
by employees. After a period of time during which the union and the employer
campaign, the NLRB regional office administers a secret ballot election, in which
the union must receive the vote of a majority of employees voting. This is not the
only way in which a union can become the collective bargaining representative of
the employees. An employer may voluntarily recognize a union that has majority
support in a bargaining unit. In Bernhard-Altmann, supra, the employer voluntarily
recognized the union, which, unfortunately, did not have majority support. Usually,
voluntary recognition occurs when a union presents authorization cards signed by
employees in a bargaining unit, and the employer does not wish to go to the time,
expense, and workplace tension of an election that it is likely to lose. Unions can
also call a strike in support of their demand for recognition, with the work stoppage



The United States 17

bringing economic pressure on the employer to recognize the union without a
secret ballot election. Because employers have been able to undermine and defeat
union organizing efforts in many instances in the time between the filing of an
election petition and the holding of the election, many unions now try to force
employers to recognize them without an election. Under current NLRA law, an
employer that is presented with a demand for recognition, no matter how much
support the union has, may decline to recognize the union voluntarily and instead
wait for an election to be held. Linden Lumber v. NLRB, 419 U.S. 301 (1974). There
have been recent proposals in the U.S. Congress to change the state of the law,
and require employers that are presented with evidence that a union has majority
support in an appropriate bargaining unit to recognize the union. See Employee
Free Choice Act, S. 842 & H.R. 1696, 109th Cong., 1st Sess. (Apr. 19, 2005); see also
James J. Brudney, Neutrality Agreements and Card Check Recognition: Prospects
for Changing Paradigms, go Iowa L. REv. 819 (2005).

5. Asnoted in Chapter 2, the United States has one of the world’s lowest ILO conven-
tion ratification rates, having ratified only fourteen conventions. Sir Bob Hepple
classifies the United States as a high compliance nation because the ILO’s Commit-
tee of Experts on the Application of Conventions and Recommendations (CEACR)
has not often issued individual observations based on the U.S. government’s actions
vis-a-vis its ratified conventions. BoB HEPPLE, LABOUR LAWS AND GLOBAL TRADE 42
(Hart Publishing 2005). Nevertheless, some commentators see U.S. labor law, both
in substance and practice, as at odds with the fundamental principles of freedom of
association and the right to collective bargaining. Among the violations alleged are:
(1) allowing rampant discrimination against union supporters to flourish; (2) per-
mitting employers to campaign vigorously against unions; (3) allowing employers
to compel employees to attend antiunion themed (“captive audience”) meetings;
(4) countenancing long delays in NLRB and court proceedings; (5) providing reme-
dies that are insufhcient to deter employer wrongdoing; and (6) excluding millions
of workers, including agricultural and domestic workers, independent contractors
and contingent workers, and low-level supervisors and managers, from protection
of organizing and bargaining rights. Lance Compa, Workers’ Freedom of Association
in the United States: The Gap between Ideals and Practice, in WORKERS RIGHTS As
HumAN RIGHTS 23, 32-48 (James A. Gross, ed., Cornell University Press, 2003).

6. Although the United States has not ratified ILO Conventions 87 and g8, the funda-
mental freedom of association conventions, it did approve the 1998 Declaration on
Fundamental Principles and Rights at Work, which designates freedom of associa-
tion and the effective recognition of the right to collective bargaining as fundamen-
tal rights. Professor James Gross describes both a telling U.S. recognition of legal
shortfalls and an interesting ILO response to a report filed by the United States in

1999

The United States government, in a 1999 report to the ILO assessing its labor
law in relation to ILO conventions that it had not signed, asserted that it “has an
elaborate system of substantive law and procedures to assure the enforcement of
that law [and] is committed to the fundamental principle of freedom of associa-
tion and effective recognition of the right to collective bargaining.” The United
States admitted in understated language, however, “that there are aspects of this
system that fail to fully protect the rights to organize and bargain collectively of
all employees in all circumstances.” The report expressed “concern” about that
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and said it was “important to re-examine any system of labor laws from time to
time to assure that the system continues to protect these fundamental rights.” An
ILO Committee of Expert Advisors included this U.S. report in a group of reports
it termed “striking for their open recognition of difficulties still to be overcome
or situations they deemed relevant to achieving full respect in the principles and
rights in the Declaration.”

James A. Gross, A Long Overdue Beginning, in WORKERS” RiGHTS As HUMAN RIGHTS,
1, 6 (James A. Gross, ed., Cornell University Press, 2003) (quoting Review of Annual
Reports under the Follow-up to the ILO Declaration on Fundamental Principles and
Rights at Work, Part Il 144-58 (International Labor Office, 2000)).

What economic, sociological or political factors might inspire review and reform
of U.S. labor law?

Many view the NLRA and the law thereunder to be an anachronism that has little
relevance to current U.S. labor and employment law and probably less relevance
to the future. Union density in the U.S. private sector workforce is now below
g percent, and below 15 percent in the combined private and public sectors. Many
have predicted that the decline will continue unless something occurs that stems
the decline, and it is difficult to identify anything on the horizon — whether legal,
political, or economic—that could do that. In addition to the small percentage
of employees represented by unions, the fact that collective bargaining occurs at
the “plant” level rather than at larger levels, such as industry-wide, diminishes the
influence of organized labor in the United States.

Unions and organized labor are the engines envisioned by the NLRA. The U.S.
Congress has moved, however, from the NLRA model of collective action to a
model of individual employment rights legislation. See, e.g., James J. Brudney,
Reflections on Group Action and the Law of the Workplace, 74 Tex. L. REV. 1563, 1571
(1996) (“Atsome point during this legislative barrage, it became clear that Congress
viewed government regulation founded on individual employment rights, rather
than collective bargaining between private parties, as the primary mechanism for
ordering employment relations and redistributing economic resources.”). Although
the first individual employment rights legislation, the Fair Labor Standards Act, was
intended to support collective bargaining, the enactment of numerous individual
rights laws since 1963 arguably has diminished the need for unions as collective
bargaining representatives. An increasing number of the terms and conditions for
which unions bargain are regulated by federal law. Still, organized labor has been
at the vanguard supporting passage of the individual rights laws.

Although the NLRA is usually thought of as applying only to employees rep-
resented by unions, that is not the case. Under Section 7, employees engaged in
concerted activity for mutual aid or protection are protected by the NLRA from
adverse action by employers. Thus, an employee who, for example, sends an e-mail
message to co-employees protesting a proposed new vacation and holiday plan and
is terminated for sending the message, may prevail on an unfair labor practice
charge alleging that he was discriminated against because of his protected activity.
See Timekeeping Systems, Inc., 323 N.L.R.B. 244 (1997). Still, cases involving NLRA
protections of nonunion employees represent a small percentage of the work of the

NLRB.
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N.L.R.B. V. MACKAY RADIO & TELEGRAPH CO.

304 U.S. 333 (1938)
Mr. Justice ROBERTS, delivered the opinion of the Court.

The respondent, a California corporation, is engaged in the transmission and receipt of
telegraph, radio, cable, and other messages between points in California and points in other
states and foreign countries. It maintains an office in San Francisco for the transaction of its
business wherein it employs upwards of sixty supervisors, operators and clerks, many of whom
are members of Local No. 3 of the American Radio Telegraphists Association, a national
labor organization; the membership of the local comprising “point-to-point” or land operators
employed by respondent at San Francisco. Affiliated with the national organization also were
locals whose members are exclusively marine operators who work upon ocean-going vessels.
The respondent, atits San Francisco office, dealt with committees of Local No. 3; and its parent
company, whose headquarters were in New York, dealt with representatives of the national
organization. Demand was made by the latter for the execution of agreements respecting terms
and conditions of employment of marine and point-to-point operators. On several occasions
when representatives of the union conferred with officers of the respondent and its parent
company the latter requested postponement of discussion of the proposed agreements and
the union acceded to the requests. In September, 1935, the union pressed for immediate
execution of agreements and took the position that no contract would be concluded by the
one class of operators unless an agreement were simultaneously made with the other. Local
No. 3 sent a representative to New York to be in touch with the negotiations and he kept its
officers advised as to what there occurred. The local adopted a resolution to the effect that if
satisfactory terms were not obtained by September 23 a strike of the San Francisco point-to-
point operators should be called. The national officers determined on a general strike in view
of the unsatisfactory state of the negotiations. This fact was communicated to Local No. 3
by its representative in New York and the local officers called out the employees of the San
Francisco office. At midnight Friday, October 4, 1935, all the men there employed went on
strike. The respondent, in order to maintain service, brought employees from its Los Angeles
office and others from the New York and Chicago offices of the parent company to fill the
strikers” places.

Although none of the San Francisco strikers returned to work Saturday, Sunday, or Monday,
the strike proved unsuccessful in other parts of the country and, by Monday evening, October
7th, a number of the men became convinced that it would fail and that they had better return
to work before their places were filled with new employees. One of them telephoned the
respondent’s traffic supervisor Monday evening to inquire whether the men might return. He
was told that the respondent would take them back and it was arranged that the official should
meet the employees at a downtown hotel and make a statement to them.

. . . Five strikers who were prominent in the activities of the union and in connection
with the strike, whose names appeared upon the list of eleven, reported at the office at various
times between Tuesday and Thursday. Fach of them was told that he would have to fill
out an application for employment; that the roll of employees was complete, and that his
application would be considered in connection with any vacancy that might thereafter occur.
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These men not having been reinstated in the course of three weeks, the secretary of Local
No. 3 presented a charge to the National Labor Relations Board that the respondent had
violated section 8(1) and (3) of the National Labor Relations Act. Thereupon the Board filed
a complaint charging that the respondent had discharged and was refusing to employ the
five men who had not been reinstated to their positions for the reason that they had joined
and assisted the labor organization known as Local No. 3 and had engaged in concerted
activities with other employees of the respondent for the purpose of collective bargaining
and other mutual aid and protection; that by such discharge respondent had interfered with,
restrained, and coerced the employees in the exercise of their rights guaranteed by section 7
of the National Labor Relations Act and so had been guilty of an unfair labor practice within
the meaning of section 8(1) of the act. The complaint further alleged that the discharge of
these men was a discrimination in respect of their hire and tenure of employment and a
discouragement of membership in Local No. 3, and thus an unfair labor practice within the
meaning of section §(3) of the act.

. . . The strikers remained employees under section 2(3) of the act, 29 U.S.C.A. § 152(3),
which provides: ““The term ‘employee’ shall include . . . any individual whose work has
ceased as a consequence of, or in connection with, any current labor dispute or because
of any unfair labor practice, and who has not obtained any other regular and substantially
equivalent employment . . . 7 Within this definition the strikers remained employees for the
purpose of the act and were protected against the unfair labor practices denounced by it.

... Nor was it an unfair labor practice to replace the striking employees with others in
an effort to carry on the business. Although section 13 of the act, 29 U.S.C.A. 5163, provides,
“Nothing in this Act (chapter) shall be construed so as to interfere with or impede or diminish
in any way the right to strike,” it does not follow that an employer, guilty of no act denounced
by the statute, has lost the right to protect and continue his business by supplying places left
vacant by strikers. And he is not bound to discharge those hired to fill the places of strikers,
upon the election of the latter to resume their employment, in order to create places for them.
The assurance by respondent to those who accepted employment during the strike that if they
so desired their places might be permanent was not an unfair labor practice, nor was it such
to reinstate only so many of the strikers as there were vacant places to be filled. But the claim
put forward is that the unfair labor practice indulged by the respondent was discrimination
in reinstating striking employees by keeping out certain of them for the sole reason that they
had been active in the union. As we have said, the strikers retained, under the act, the status
of employees. Any such discrimination in putting them back to work is, therefore, prohibiting
by section 8.

... The Board’s findings as to discrimination are supported by evidence. We shall not
attempt a discussion of the conflicting claims as to the proper conclusions to be drawn from
the testimony. There was evidence, which the Board credited, that several of the five men in
question were told that their union activities made them undesirable to their employer; and
that some of them did not return to work with the great body of the men at 6 o’clock on Tuesday
morning because they understood they would not be allowed to go to work until the superior
officials had passed upon their applications. When they did apply at times between Tuesday
morning and Thursday they were each told that the quota was full and that their applications
could not be granted in any event until a vacancy occurred. This was on the ground that five
of the eleven new men remained at work in San Francisco. On the other hand, six of the
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eleven strikers listed for separate treatment who reported for work early Tuesday morning, or
within the next day or so, were permitted to go back to work and were not compelled to await
the approval of their applications. It appears that all of the men who had been on strike signed
applications for re-employment shortly after their resumption of work. The Board found, and
we cannot say that its finding is unsupported, that, in taking back six of the eleven men and
excluding five who were active union men, the respondent’s officials discriminated against
the latter on account of their union activities and that the excuse given that they did not apply
until after the quota was full was an afterthought and not the true reason for the discrimination
against them.

As we have said, the respondent was not bound to displace men hired to take the strikers’
places in order to provide positions for them. It might have refused reinstatement on the
grounds of skill or ability, but the Board found that it did not do so. It might have resorted to
any one of a number of methods of determining which of its striking employees would have
to wait because five men had taken permanent positions during the strike, but it is found that
the preparation and use of the list, and the action taken by respondent, was with the purpose
to discriminate against those most active in the union.

Notes

1. The right to strike is among the rights protected by Section 7 of the NLRA. Striking,
the withholding of labor, is the principal economic weapon that unions and the
employees they represent have to attempt to force employers to accede to their
demands in collective bargaining. Bereft of the right to strike, unions and employees
would have little to use to force employers to give more than they wish to give. It
often is not necessary for unions to call strikes; if they can make credible threats of
striking, employers sometimes will move in their bargaining positions.

2. In Mackay Radio, the U.S. Supreme Court announced, in dicta, that employers
have the right to hire permanent replacements for economic strikers. Permanent
means that the employer will not terminate the replacements and give the jobs
back to the strikers at the end of the strike. The Mackay Radio rule is a significant
restriction on the right to strike. There are two types of strikes: (1) unfair labor
practice strikes, which are caused at least in part by employees’ decision to protest
unfair labor practices committed by their employer; and (2) economic strikes, which
are caused by employees’ decision to pressure an employer to accept the bargaining
demands of the union and employees it represents. The Mackay Radio right of
employers to hire permanent replacements for strikers applies only to economic
strikes. Employers in the last two decades or so increasingly have announced to
striking employees that they were preparing to hire permanent replacements for
strikers who did not return to work. Although unions often counter that the strike
is an unfair labor practice strike and the employer has no right to hire permanent
replacements, the determination of type of strike is not made until much later
when an unfair labor practice charge is filed and a hearing is held. Thus, striking
employees must decide to abandon the strike or risk their jobs on a subsequent
determination of the type of strike. The threat of hiring permanent replacements
has ended many strikes. The strike is declining as a viable economic weapon. There
have been very few major strikes in recent years compared with the 1950s.
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3. Professor Lance Compa notes that while the ILO’s fundamental freedom of asso-
ciation conventions, Conventions 87 and g8, do not expressly refer to the right
to strike, that subject has been extensively reviewed by the ILO’s Committee on
Freedom of Association (CFA) and other supervisory bodies. Compa argues that
ILO jurisprudence makes clear that the right to strike “is an essential element of
freedom of association.” UNFAIR ADVANTAGE, supra, at 191. Moreover, this right
should only be restricted in rare cases, involving for example, national crises, or
essential public services. Id. at 192. Does the MacKay Radio doctrine run afoul of
these principles? The ILO’s CFA noted the following in a report on a complaint
brought against the United States by the AFL-CIO:

The right to strike is one of the essential means through which workers and their
organisations may promote and defend their economic and social interests. The
Committee considers that this basic right is not really guaranteed when a worker
who exercises it legally runs the risk of seeing his or her job taken up permanently
by another worker just as legally. The Committee considers that, if a strike is
otherwise legal, the use of labour drawn from outside the undertaking to replace
strikers for an indeterminate period entails a risk of derogation from the right to
strike which may affect the free exercise of trade union rights.

INTERNATIONAL LABOR ORGANIZATION, COMMITTEE ON FREEDOM OF ASSOCIATION,
COMPLAINT AGAINST THE GOVERNMENT OF THE UNITED STATES PRESENTED BY THE
AMERICAN FEDERATION OF LABOR AND CONGRESS OF INDUSTRIAL ORGANIZATIONS
(AFL-CI0), para. 92, Report No. 278, Case No. 1543 (1991).

How would you interpret the CFA’s conclusion? The United States has not rat-
ified Conventions 87 and ¢8. However, the United States did, subsequent to the
report excerpted here, enthusiastically embrace the ILO’s Declaration on Funda-
mental Principles and Rights at Work, which designates freedom of association
and the effective recognition of the right to collective bargaining as fundamental
rights. Should U.S. policy makers take seriously the report of the CFA and consider
abandoning the MacKay Radio doctrine?

4. Thomas B. Moorhead argues that U.S. labor law strikes the proper balance “between
workers and management.” Moorhead, supra, at 136. International labor standards
are sometimes at variance with U.S. labor law, he notes, because “European labor
law is the usual frame of reference. . . . 7 Id. at137. If labor rights such as freedom
of association are conceptualized as human rights, can one sensibly describe them
as having a continental European bias?

D. WAGES, HOURS, AND BENEFITS

In many nations’ labor law regimes, wages, hours, and benefits are determined principally
through collective bargaining. Although collective bargaining and collective agreements
can set these terms and conditions of employment in the United States, this is not the
main method in the United States; as discussed in Section C, supra, the percentage of the
U.S. workforce represented by unions is small, and the typical arrangement in the United
States is representation and bargaining for individual sites (“plant-level” bargaining).
Thus, to the extent that terms and conditions of employment are regulated at all, for most
employees the regulation is in the form of federal and state individual employment rights
law.
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Among the federal laws implicated are the following (with terms and conditions
regulated): (1) the Fair Labor Standards Act (“FLSA”) (minimum wage, overtime
compensation, and child labor); (2) the Family and Medical Leave Act (“FMLA”) (leave
for certain purposes); (3) the Employee Retirement Income Security Act (“ERISA”)
(pension and welfare plans); (4) the Occupational Safety and Health Act (“OSH Act”)
(conditions in workplaces that pose health and safety risks); and (5) the Consolidated
Omnibus Budget Reconciliation Act (“COBRA”) (extension of employer-provided health
insurance coverage for a period of time beyond separation from employment).

The states, with considerable pressure and incentive from the federal government,
passed laws to regulate workers’ compensation benefits for work-related accidents and
illnesses and laws to regulate unemployment insurance benefits. Many states also have
passed wage payment laws that apply to aspects of wages beyond minimum wage and
overtime compensation, such as how often employees must be paid. Some state and
local governments also have passed laws or ordinances establishing a minimum wage that
is higher than the federal minimum wage.

Because of the diversity of terms and conditions of employment covered by federal and
state laws, it is difficult to offer many generalizations or statements regarding basic under-
girding principles. To return to a point made in the introduction to this chapter, however,
because the United States has a more limited government-administered “social safety
net” than many other nations, many of the protections, such as health insurance coverage
and retirement funds, are provided to employees by employers as part of the terms
and conditions of employment. This requires regulation of these in the employment
context.

1. Administration and Enforcement

As is the case with other parts of U.S. individual employment rights law, the state and
federal district courts are the main fora for lawsuits enforcing the rights. However, as
with the federal employment discrimination laws, there is a federal agency charged with
enforcement of the laws. The FLSA and the FMLA are administered by the U.S. Depart-
ment of Labor, Wage and Hour Division. Employees who believe they are aggrieved may
file claims with the Wage and Hour Division, or they may instead go directly to the courts
and file lawsuits. Moreover, if aggrieved parties file with the Wage and Hour Division, the
agency may choose to file a lawsuit in court. The OSH Act is administered by a federal
agency known as the Occupational Health and Safety Administration (OSHA). Different
from the FLSA and FMLA, aggrieved employees may not sue in court under the OSH
Act. OSHA investigates workplaces, issues citations, and imposes penalties. Employers
may seck review of OSHA penalties in the federal courts of appeal.

2. Substantive Rights

FLSA: Under the FLSA, the minimum wage is $5.15 per hour, employees are entitled
to one and one-half times their regular rate of pay for hours over forty, and child labor
is prohibited below the age of fourteen and restricted up to age seventeen.

FMLA: The FMLA provides that covered employees may take up to twelve weeks of
unpaid leave (employers may choose, but are not required by the law, to provide some
paid leave) for certain delineated family and medical purposes, such as birth of a child,
adoption, and serious medical condition of employee and specified relatives.
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ERISA: Imposes minimum requirements and fiduciary duties with respect to pension
and welfare plans, including some health insurance.

OSH Act: Provides for general duty, promulgation of standards, inspection, and enforce-
ment regarding workplace safety.

COBRA: Provides for employer to offer extension for a specified period of employer-
provided health insurance to departing employee if employee continues to pay premi-
ums.

E. EMPLOYMENT DISCRIMINATION

1. Introduction

MCDONALD V. SANTA FE TRAIL TRANSPORTATION CO.

427 US. 273 (1976)

Mr. Justice MARSHALL delivered the opinion of the Court.

... On September 26, 1970, petitioners, both white, and Charles Jackson, a Negro employee
of Santa Fe, were jointly and severally charged with misappropriating 60 one-gallon cans of
antifreeze which was part of a shipment Santa Fe was carrying for one of its customers.
Six days later, petitioners were fired by Santa Fe, while Jackson was retained. A grievance was
promptly filed with Local 988, pursuant to the collective-bargaining agreement between the
two respondents, but grievance proceedings secured no relief. The following April, complaints
were filed with the Equal Employment Opportunity Commission (EEOC) charging that
Santa Fe had discriminated against both petitioners on the basis of their race in firing them,
and that Local 988 had discriminated against McDonald on the basis of his race in failing
properly to represent his interests in the grievance proceedings, all in violation of Title VII
of the Civil Rights Act of 1964. Agency process proved equally unavailing for petitioners,
however, and the EEOC notified them in July 1971 of their right under the Act to initiate a
civil action in district court within 30 days. This suit followed, petitioners joining their §1981
claim to their Title VII allegations.

1I

Title VII of the Civil Rights Act of 1964 prohibits the discharge of “any individual” because
of “such individual’s race,” s 703(a)(1), 42 U.S.C. §2000e-2(a)(1). Its terms are not limited to
discrimination against members of any particular race. Thus although we were not there con-
fronted with racial discrimination against whites, we described the Actin Griggs v. Duke Power
Co., 401 U.S. 424, 431, 91 S.Ct. 849, 853, 28 L.Ed.2d 158 (1971), as prohibiting “(d)iscriminatory
preference for any (racial) group, minority or majority” (emphasis added). Similarly the
EEOC, whose interpretations are entitled to great deference, . . . has interpreted Title VII
to proscribe racial discrimination in private employment against whites on the same terms as
racial discrimination against nonwhites, holding that to proceed otherwise would “constitute
a derogation of the Commission’s Congressional mandate to eliminate all practices which
operate to disadvantage the employment opportunities of any group protected by Title VII,
including Caucasians.” . . .
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This conclusion is in accord with uncontradicted legislative history to the effect that Title
VII was intended to “cover white men and white women and all Americans,” 110 Cong.Rec.
2578 (1964) (remarks of Rep. Celler), and create an “obligation not to discriminate against
whites,” Id., at 7218 (memorandum of Sen. Clark). See also Id., at 7213 (memorandum of
Sens. Clark and Case); Id., at 8912 (remarks of Sen. Williams). We therefore hold today that
Title VII prohibits racial discrimination against the white petitioners in this case upon the
same standards as would be applicable were they Negroes and Jackson white.

Respondents contend that, even though generally applicable to white persons, Title VII
affords petitioners no protection in this case, because their dismissal was based upon their
commission of a serious criminal offense against their employer. We think this argument is
foreclosed by our decision in McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S.Ct. 1817,
36 L.Ed.2d 668 (1973).

In McDonnell Douglas, a laid-off employee took part in an illegal “stall-in” designed to
block traffic into his former employer’s plant, and was arrested, convicted, and fined for
obstructing traffic. At a later date, the former employee applied for an open position with the
company, for which he was apparently otherwise qualified, but the employer turned down the
application, assertedly because of the former employee’s illegal activities against it. Charging
that he was denied re-employment because he was a Negro, a claim the company denied, the
former employee sued under Title VIL. Reviewing the case on certiorari, we concluded that
the rejected employee had adequately stated a claim under Title VII. See id., 411 U.S. at 8o1,
93 S.Ct. at 1823. Although agrecing with the employer that “(n)othing in Title VII compels
an employer to absolve and rehire one who has engaged in such deliberate, unlawful activity
against it,” id., 411 U.S. at 803, 93 S.Ct. at 1825, we also recognized:

(Thhe inquiry must not end here. While Title VII does not, without more, compel
rehiring of (the former employee), neither does it permit (the employer) to use (the
former employee’s) conduct as a pretext for the sort of discrimination prohibited by (the
Act). On remand, (the former employee) must . . . be afforded a fair opportunity to
show that (the employer’s) stated reason for (the former employee’s) rejection was in fact
pretext. Especially relevant to such a showing would be evidence that white employees
involved in acts against (the employer) of comparable seriousness to the ‘stall-in” were
nevertheless retained or rehired. (The employer) may justifiably refuse to rehire one who
was engaged in unlawful, disruptive acts against it, but only if this criterion is applied
alike to members of all races.

Id., 411 U.S. at 8o4, 93 S.Ct. at 18z2s5.

We find this case indistinguishable from McDonnell Douglas. Fairly read, the complaint
asserted that petitioners were discharged for their alleged participation in a misappropriation
of cargo entrusted to Santa Fe, but that a fellow employee, likewise implicated, was not so
disciplined, and that the reason for the discrepancy in discipline was that the favored employee
is Negro while petitioners are white. See Conley v. Gibson, 355 U.S. 41, 45-46, 78 S.Ct. 99,
101-102, 2 L..Ed.2d 8o (1957). While Santa Fe may decide that participation in a theft of cargo
may render an employee unqualified for employment, this criterion must be “applied, alike
to members of all races,” and Title VII is violated if, as petitioners alleged, it was not.

We cannot accept respondents” argument that the principles of McDonnell Douglas are
inapplicable where the discharge was based, as petitioners’ complaint admitted, on participa-
tion in serious misconduct or crime directed against the employer. The Act prohibits all racial
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discrimination in employment, without exception for any group of particular employees, and
while crime or other misconduct may be a legitimate basis for discharge, it is hardly one for
racial discrimination. Indeed, the Title VII plaintiff in McDonnell Douglas had been con-
victed for a nontrivial offense against his former employer. It may be that theft of property
entrusted to an employer for carriage is a more compelling basis for discharge than obstruc-
tion of an employer’s traffic arteries, but this does not diminish the illogic in retaining guilty
employees of one color while discharging those of another color.

Thus, we conclude that the District Court erred in dismissing both petitioners’ Title VII
claims against Santa Fe, and petitioner McDonald’s Title VII claim against Local 988.

II1

Title 42 U.S.C. § 1981 provides in pertinent part: “All persons within the jurisdiction of
the United States shall have the same right in every State and Territory to make and enforce
contracts . . . as is enjoyed by white citizens. . . . 7 We have previously held, where dis-
crimination against Negroes was in question, that §1981 affords a federal remedy against
discrimination in private employment on the basis of race, and respondents do not contend
otherwise. . . . The question here is whether § 1981 prohibits racial discrimination in private
employment against whites as well as nonwhites

This cumulative evidence of congressional intent makes clear, we think, that the 1866
statute, designed to protect the “same right . . . to make and enforce contracts” of “citizens
of every race and color” was not understood or intended to be reduced by Representative
Wilson’s amendment, or any other provision, to the protection solely of nonwhites. Rather, the
Act was meant, by its broad terms, to proscribe discrimination in the making or enforcement
of contracts against, or in favor of, any race. Unlikely as it might have appeared in 1866 that
white citizens would encounter stubstantial racial discrimination of the sort proscribed under
the Act, the statutory structure and legislative history persuade us that the 39th Congress
was intent upon establishing in the federal law a broader principle than would have been
necessary simply to meet the particular and immediate plight of the newly freed Negro
slaves. And while the statutory language has been somewhat streamlined in re-enactment
and codification, there is no indication that §1981 is intended to provide any less than the
Congress enacted in 1866 regarding racial discrimination against white persons. . . . Thus,
we conclude that the District Court erred in dismissing petitioners’ claims under §1981 on
the ground that the protections of that provision are unavailable to white persons.

The judgment of the Court of Appeals for the Fifth Circuit is reversed, and the case is
remanded for further proceedings consistent with this opinion.

So ordered.

Notes

1. Federal employment antidiscrimination law in the United States prohibits adverse
employment actions because of race, color, sex, religion, and national origin (Title
VII of the Civil Rights Act of 1964), age (the Age Discrimination in Employ-
ment Act of 1967), and disabilities (the Americans with Disabilities Act of 19go).
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Section 1981 (42 U.S.C. §1981), a post-Civil War Reconstruction era statute, has
been applied in the employment context to prohibit discrimination based on race.

Most states also have employment antidiscrimination statues that protect the
same characteristics as federal law, and some cover other characteristics, such as
sexual orientation and marital status. See, e.g., Alex B. Long, “If the Train Should
Jump the Track . . . ”: Divergent Interpretations of State and Federal Employment
Discrimination Statutes, 40 GA. L. REV. 469 (2006).

Employment discrimination law is the area of labor and employment law in
which the United States was the innovator and developer of the theories that
European and other nations copied. As the European Union legislates expansively
in this area, see infra Chapter 7, however, the United States may not continue to
be the innovator in this area of law.

2. McDonald, supra, makes the point that, although Title VII was enacted principally
to eliminate discrimination against those who historically had been discriminated
against in employment in the U.S. (e.g., African Americans, women, religious
minorities), the statute also prohibits discrimination based on race, sex, and so
on, against groups that historically were not victims of employment discrimination
(e.g., Caucasians, men). Employment discrimination claims by traditionally favored
groups, such as Caucasians and men, have come to be referred to as “reverse
discrimination” claims. These claims have raised some controversial issues, such
as do the same principles of law and proof apply to reverse discrimination claims
as apply to traditional discrimination claims. For example, should a white man be
able to proceed with his case by satisfying the light burden of the prima facie case
established for African Americans and women?

A related point is that a monolithic set of principles and rules may not apply
well to all of employment discrimination law. There is a tendency in U.S. court
decisions to try to apply a uniform set of principles to all discrimination cases.
However, this does not work well. For example, although McDonald, supra, makes
clear that reverse discrimination claims are actionable under Title VII, the U.S.
Supreme Court held that younger employees cannot sue for age discrimination
under the ADEA when older employees are treated better. See General Dynamics
Land Systems, Inc. v. Cline, 540 U.S. 581 (2004).

3. As noted in Chapter 2, although the United States has determined that its existing
antidiscrimination laws are in compliance with ILO Convention No. 111 (Discrim-
ination (Employment and Occupation)), there is little political will for ratification
of that fundamental convention. Why would the United States, which has been
a leader in the development of employment discrimination law, be disinclined to
ratify that international instrument?

4. U.S. case law recognizes that employers can engage in voluntary affirmative action
in some circumstances; for example, employers that have very substantial under-
representations of African Americans or women in a segment of their workforce
or their workforce generally, may try to address that underrepresentation through
employment decisions. However, the case law sets certain criteria for valid affir-
mative action plans. Affirmative action is a divisive issue in the United States,
and the courts have set rigorous standards for permissible programs. For example,
government employers must justify affirmative action under Constitutional stan-
dards. Race-based distinctions trigger strict scrutiny review, and “are constitutional
only if they are narrowly tailored measures that further compelling governmental
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interests.” Adarand Construction v. Pena, 515 U.S. 200, 228 (1995). Satisfying that
demanding standard requires a finding that a public employer engaged in past or
present discriminatory acts. Societal discrimination alone is an impermissible basis
upon which to base a public employer’s voluntary remedial measures. Wygant v.
Jackson Bd. Of Educ., 476 U.S. 267 (1986).

The standards for voluntary athrmative action programs embraced by private
employers are somewhat less onerous. The purpose of private employer plans must
be to eliminate a “conspicuous imbalance in job categories traditionally segregated
by race and sex.” Johnson v. Transportation Agency of Santa Clara County, 480
U.S. 616, 640 (1987). Further, the plan must not unnecessarily trammel or burden
the rights of majority employees.United Steelworkers of America v. Weber, 443 U.S.
193, 208 (1979). Finally, the plan must be a temporary measure aimed at eliminat-
ing racial or gender imbalance rather than maintaining a particular demographic
balance among the employer’s workforce. Id. at 208.

Political battles over affirmative action in the United States reveal differing per-
spectives on both the nature of discrimination and equality. American scholar Alan
David Freeman, in a seminal article, argues that resentment over athrmative action
is fueled by the orientation of U.S. civil rights law, which he terms the perpetra-
tor perspective. Rather than view discrimination as a broad societal phenomenon
requiring a comprehensive strategy for correction, this view blames bias on specific,
ill-intentioned bad actors. Discrimination so conceptualized lulls majority group
members into complacency over conditions for which they feel no responsibility.
Attempting to correct those conditions through affirmative action creates major-
ity group resentment. Alan David Freeman, Legitimizing Racial Discrimination
Through AntiDiscrimination Law: A Critical Review of Supreme Court Doctrine, 62
MINN. L. REv. 1049 (1978).

Professor Stephen Carter, in an equally seminal work, shifts the perspective to the
beneficiaries of athrmative action, noting that the programs can stigmatize their
recipients as unqualified. He worries not only about the perceptions of majority
group members but also the psychological impact of receiving a race-based prefer-
ence on recipients. STEPHEN L. CARTER, REFLECTIONS OF AN AFFIRMATIVE ACTION
BaBy (Basic Books, 1991). Professor Linda Hamilton Krieger acknowledges that affir-
mative action can, in some contexts, heighten inter-group tension. Insights from
social cognition and identity theory, however, convince her that affirmative action
remains an indispensable tool for confronting discrimination, a subtle, pernicious
and often unconscious problem. Linda Hamilton Krieger, Civil Rights Perestroika:
Intergroup Relations After Affirmative Action, 86 CAL. L. REV. 1251, 1331-32 (1998).
Commenting on affirmative action and other remedial programs, Professor Martha
Fineman notes that the American commitment to formal equality — treating every-
one alike — ignores the fact that groups are not equally endowed or situated. She
argues that the unfairness associated with existing social and economic arrange-
ments warrants a substantive approach to equality that is concerned more with
outcomes than with neutrality. MARTHA ALBERTSON FINEMAN, THE AuTONOMY
MyTtH: A THEORY OF DEPENDENCY 274, 276 (The New Press, 2004). Some other
nations refer to affirmative action as positive discrimination and take a substantive
approach to increasing the representation of traditionally disadvantaged groups.
See Chapter 13 for India’s approach to affirmative action.
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2. Theories of Discrimination

a. Disparate Treatment and Disparate Impact

There are two principal theories of discrimination, which are recognized under Title
VII, the ADEA, and the ADA: disparate treatment and disparate impact. In the most
often-quoted explanation of these two theories and the differences between them, the
U.S. Supreme Court stated as follows:

“Disparate treatment” such as is alleged in the present case is the most easily understood
type of discrimination. The employer simply treats some people less favorably than others
because of their race, color, religion, sex, or national origin. Proof of discriminatory
motive is critical, although it can in some situations be inferred from the mere fact of
differences in treatment. . . . Undoubtedly, disparate treatment was the most obvious
evil Congress had in mind when it enacted Title VII. See, e. g., 110 Cong.Rec. 13088
(1964) (remarks of Sen. Humphrey) (“What the bill does . . . is simply to make it an
illegal practice to use race as a factor in denying employment. It provides that men and
women shall be employed on the basis of their qualifications, not as Catholic citizens,
not as Protestant citizens, not as Jewish citizens, not as colored citizens, but as citizens
of the United States”).

Claims of disparate treatment may be distinguished from claims that stress “disparate
impact.” The latter involve employment practices that are facially neutral in their treat-
ment of different groups but that in fact fall more harshly on one group than another
and cannot be justified by business necessity. . . . . . . Proof of discriminatory motive,
we have held, is not required under a disparate-impact theory. . . . . . . Either theory
may, of course, be applied to a particular set of facts.

Int’'l Bhd. of Teamsters v. United States, 431 U.S. 324, 335 n.15 (1977).

Although the distinction between the two can be clearly stated, it is sometimes more
difficult in application. In the case below, the Supreme Court explains how an appellate
court analyzed a case under the wrong theory.

RAYTHEON COMPANY V. HERNANDEZ.

540 U.S. 44 (2003)

Justice THOMAS delivered the opinion of the Court.

The Americans with Disabilities Act of 1990 (ADA), 104 Stat. 327, as amended, 42 U.S.C.
§12101 et seq., makes it unlawful for an employer, with respect to hiring, to “discriminate against
a qualified individual with a disability because of the disability of such individual.” §12112(a).
We are asked to decide in this case whether the ADA confers preferential rehire rights on
disabled employees lawfully terminated for violating workplace conduct rules. The United
States Court of Appeals for the Ninth Circuit held that an employer’s unwritten policy not
to rehire employees who left the company for violating personal conduct rules contravenes
the ADA, at least as applied to employees who were lawfully forced to resign for illegal
drug use but have since been rehabilitated. Because the Ninth Circuit improperly applied a
disparate-impact analysis in a disparate-treatment case in order to reach this holding, we vacate
its judgment and remand the case for further proceedings consistent with this opinion. We
do not, however, reach the question on which we granted certiorari.
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Respondent, Joel Hernandez, worked for Hughes Missile Systems for 25 years. On
July 11, 1991, respondent’s appearance and behavior at work suggested that he might be under
the influence of drugs or alcohol. Pursuant to company policy, respondent took a drug test,
which came back positive for cocaine. Respondent subsequently admitted that he had been up
late drinking beer and using cocaine the night before the test. Because respondent’s behavior
violated petitioner’s workplace conduct rules, respondent was forced to resign. Respondent’s
“Employee Separation Summary” indicated as the reason for separation: “discharge for per-
sonal conduct (quit in lieu of discharge).” App. 12a.

More than two years later, on January 24, 1994, respondent applied to be rehired by peti-
tioner. Respondent stated on his application that he had previously been employed by peti-
tioner. He also attached two reference letters to the application, one from his pastor, stating
that respondent was a “faithful and active member” of the church, and the other from an
Alcoholics Anonymous counselor, stating that respondent attends Alcoholics Anonymous
meetings regularly and is in recovery. Id., at 13a-15a.

Joanne Bockmiller, an employee in the company’s Labor Relations Department, reviewed
respondent’s application. Bockmiller testified in her deposition that since respondent’s appli-
cation disclosed his prior employment with the company, she pulled his personnel file and
reviewed his employee separation summary. She then rejected respondent’s application. Bock-
miller insisted that the company had a policy against rehiring employees who were terminated
for workplace misconduct. Id., at 62a. Thus, when she reviewed the employment separation
summary and found that respondent had been discharged for violating workplace conduct
rules, she rejected respondent’s application. She testified, in particular, that she did not know
that respondent was a former drug addict when she made the employment decision and did
not see anything that would constitute a “record of” addiction. Id., at 63a-64a.

Respondent subsequently filed a charge with the Equal Employment Opportunity Com-
mission (EEOC). Respondent’s charge of discrimination indicated that petitioner did not give
him a reason for his nonselection, but that respondent believed he had been discriminated
against in violation of the ADA.

Petitioner responded to the charge by submitting a letter to the EEOC, in which George
M. Medina, Sr., Manager of Diversity Development, wrote:

The ADA specifically exempts from protection individuals currently engaging in the
illegal use of drugs when the covered entity acts on the basis of that use. Contrary
to Complainant’s unfounded allegation, his non-selection for rehire is not based on
any legitimate disability. Rather, Complainant’s application was rejected based on his
demonstrated drug use while previously employed and the complete lack of evidence
indicating successful drug rehabilitation.

The Company maintains it’s [sic| right to deny re-employment to employees termi-
nated for violation of Company rules and regulations. . . . Complainant has provided
no evidence to alter the Company’s position that Complainant’s conduct while employed
by [petitioner| makes him ineligible for rehire.

Id., at 19a-20a.

This response, together with evidence that the letters submitted with respondent’s employ-
mentapplication may have alerted Bockmiller to the reason for respondent’s prior termination,
led the EEOC to conclude that petitioner may have “rejected [respondent’s] application based
on his record of past alcohol and drug use.” Id., at 94a (EEOC Determination Letter, Nov. 20,
1997). The EEOC thus found that there was “reasonable cause to believe that [respondent]
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was denied hire to the position of Product Test Specialist because of his disability.” Id., at gsa.
The EEOC issued a right-to-sue letter, and respondent subsequently filed this action alleging
a violation of the ADA.

Respondent proceeded through discovery on the theory that the company rejected his
application because of his record of drug addiction and/or because he was regarded as being a
drug addict. See 42 U.S.C. §§12102(2)(B)-(C).” In response to petitioner’s motion for summary
judgment, respondent for the first time argued in the alternative that if the company really
did apply a neutral no-rehire policy in his case, petitioner still violated the ADA because such
a policy has a disparate impact. The District Court granted petitioner’s motion for summary
judgment with respect to respondent’s disparate-treatment claim. However, the District Court
refused to consider respondent’s disparate-impact claim because respondent had failed to
plead or raise the theory in a timely manner.

The Court of Appeals agreed with the District Court that respondent had failed timely to
raise his disparate-impact claim. . . . In addressing respondent’s disparate-treatment claim,
the Court of Appeals proceeded under the familiar burden-shifting approach first adopted
by this Court in McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S.Ct. 1817, 36 L.Ed.2d
668 (1973).3 First, the Ninth Circuit found that with respect to respondent’s prima facie case
of discrimination, there were genuine issues of material fact regarding whether respondent
was qualified for the position for which he sought to be rehired, and whether the reason for
petitioner’s refusal to rehire him was his past record of drug addiction.* 298 F.3d at 1034~
1035. The Court of Appeals thus held that with respect to respondent’s prima facie case of
discrimination, respondent had proffered sufficient evidence to preclude a grant of summary
judgment. Id., at1035. Because petitioner does not challenge this aspect of the Ninth Circuit’s
decision, we do not address it here.

The Court of Appeals then moved to the next step of McDonnell Douglas, where the burden
shifts to the defendant to provide a legitimate, nondiscriminatory reason for its employment
action. . . . Here, petitioner contends that Bockmiller applied the neutral policy against

> The ADA defines the term “disability” as:

(A) a physical or mental impairment that substantially limits one or more of the major life activities of such
individual;

(B) a record of such an impairment; or

(C) being regarded as having such an impairment.

42 U.S.C. §12102(2)

The Court in McDonnell Douglas set forth a burden-shifting scheme for discriminatory-treatment cases.

Under McDonnell Douglas a plaintiff must first establish a prima facie case of discrimination. The burden

then shifts to the employer to articulate a legitimate, nondiscriminatory reason for its employment action.

. . . If the employer meets this burden, the presumption of intentional discrimination disappears, but

the plaintiff can still prove disparate treatment by, for instance, offering evidence demonstrating that the

employer’s explanation is pretextual. See Reeves v. Sanderson Plumbing Products, Inc., 530 U.S. 133, 143, 120

S.Ct. 2097, 147 L.Ed.2d 105 (2000). The Courts of Appeals have consistently utilized this burden-shifting

approach when reviewing motions for summary judgment in disparate-treatment cases. . . .

* The Court of Appeals noted that “it is possible that a drug user may not be ‘disabled’ under the ADA if
his drug use does not rise to the level of an addiction which substantially limits one or more of his major
life activities.” . . . The parties do not dispute that respondent was “disabled” at the time he quit in lieu
of discharge and thus a record of the disability exists. We therefore need not decide in this case whether
respondent’s employment record constitutes a “record of addiction,” which triggers the protections of the
ADA. The parties are also not disputing in this Court whether respondent was qualified for the position for

which he applied.

w
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rehiring employees previously terminated for violating workplace conduct rules and that this
neutral company policy constituted a legitimate and nondiscriminatory reason for its decision
not to rehire respondent. The Court of Appeals, although admitting that petitioner’s no-rehire
rule was lawful on its face, held the policy to be unlawful “as applied to former drug addicts
whose only work-related offense was testing positive because of their addiction.” . . . The
Court of Appeals concluded that petitioner’s application of a neutral no-rehire policy was not
a legitimate, nondiscriminatory reason for rejecting respondent’s application:

“Maintaining a blanket policy against rehire of all former employees who violated com-
pany policy not only screens out persons with a record of addiction who have been
successfully rehabilitated, but may well result, as [petitioner| contends it did here, in
the staff member who makes the employment decision remaining unaware of the ‘dis-
ability” and thus of the fact that she is committing an unlawful act. Additionally, we hold
that a policy that serves to bar the reemployment of a drug addict despite his successful
rehabilitation violates the ADA.” . . .

In other words, while ostensibly evaluating whether petitioner had proffered a legitimate,
nondiscriminatory reason for failing to rehire respondent sufficient to rebut respondent’s
prima facie showing of disparate treatment, the Court of Appeals held that a neutral no-
rehire policy could never suffice in a case where the employee was terminated for illegal
drug use, because such a policy has a disparate impact on recovering drug addicts. In so
holding, the Court of Appeals erred by conflating the analytical framework for disparate-impact
and disparate-treatment claims. Had the Court of Appeals correctly applied the disparate-
treatment framework, it would have been obliged to conclude that a neutral no-rehire policy
is, by definition, a legitimate, nondiscriminatory reason under the ADA.5 And thus the only
remaining question would be whether respondent could produce sufficient evidence from
which a jury could conclude that “petitioner’s stated reason for respondent’s rejection was in
fact pretext.”

1I

This Court has consistently recognized a distinction between claims of discrimination based
on disparate treatment and claims of discrimination based on disparate impact. The Court
has said that “‘|d]isparate treatment’ is the most easily understood type of discrimination. The
employer simply treats some people less favorably than others because of their race, color,
religion, sex, or [other protected characteristic|.” Teamsters v. United States, 431 U.S. 324, 335,
n. 15,97 5.Ct. 1843, 52 L.Ed.2d 396 (1977). See also Hazen Paper Co. v. Biggins, 507 U.S. 604,
609,113 S.Ct. 1701, 123 L.Ed.2d 338 (1993) (discussing disparate-treatment claims in the context
of the Age Discrimination in Employment Act of 1967). Liability in a disparate-treatment case
“depends on whether the protected trait actually motivated the employer’s decision.” . . . By
contrast, disparate-impact claims “involve employment practices that are facially neutral in
their treatment of different groups but that in fact fall more harshly on one group than another
and cannot be justified by business necessity.” Teamsters, supra, at 335-336, n. 15,97 S.Ct. 1843.

5 This would not, of course, resolve the dispute over whether petitioner did in fact apply such a policy in
this case. Indeed, the Court of Appeals expressed some confusion on this point, as the court first held that
respondent “raise[d] a genuine issue of material fact as to whether he was denied re-employment because
of his past record of drug addiction,” id., at 1034, but then later stated that there was “no question that
[petitioner] applied this [no-rehire] policy in rejecting [respondent’s] application,” id., at 1036, n. 17.
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Under a disparate-impact theory of discrimination, “a facially neutral employment practice
may be deemed [illegally discriminatory] without evidence of the employer’s subjective intent
to discriminate that is required in a ‘disparate-treatment’ case.” . . .

Both disparate-treatment and disparate-impact claims are cognizable under the ADA. See 42
U.S.C. §12112(b) (defining “discriminate” to include “utilizing standards, criteria, or methods
of administration that have the effect of discrimination on the basis of disability” and “using
qualification standards, employment tests or other selection criteria that screen out or tend
to screen out an individual with a disability”). Because “the factual issues, and therefore the
character of the evidence presented, differ when the plaintiff claims that a facially neutral
employment policy has a discriminatory impact on protected classes,” Texas Dept. of Com-
munity Affairs v. Burdine, 450 U.S. 248, 252, n. 5,101 S.Ct. 1089, 67 L.EEd.2d 207 (1981), courts
must be careful to distinguish between these theories. Here, respondent did not timely pursue
a disparate-impact claim. Rather, the District Court concluded, and the Court of Appeals
agreed, that respondent’s case was limited to a disparate-treatment theory, that the company
refused to rehire respondent because it regarded respondent as being disabled and/or because
of respondent’s record of a disability.

Petitioner’s proffer of its neutral no-rehire policy plainly satisfied its obligation under
McDonnell Douglas to provide a legitimate, nondiscriminatory reason for refusing to rehire
respondent. Thus, the only relevant question before the Court of Appeals, after petitioner pre-
sented a neutral explanation for its decision not to rehire respondent, was whether there was
sufficient evidence from which a jury could conclude that petitioner did make its employment
decision based on respondent’s status as disabled despite petitioner’s proffered explanation.
Instead, the Court of Appeals concluded that, as a matter of law, a neutral no-rehire policy
was not a legitimate, nondiscriminatory reason sufficient to defeat a prima facie case of dis-
crimination. The Court of Appeals did not even attempt, in the remainder of its opinion,
to treat this claim as one involving only disparate treatment. Instead, the Court of Appeals
observed that petitioner’s policy “screens out persons with a record of addiction,” and fur-
ther noted that the company had not raised a business necessity defense, 298 F.3d, at 1036-
1037, and n. 19, factors that pertain to disparate-impact claims but not disparate-treatment
claims. See, e.g., Grano v. Department of Development of Columbus, 637 F.2d 1073, 1081
(C.A. 61980) (“In a disparate impact situation the issue is whether a neutral selection device
screens out disproportionate numbers of [the protected class]”).” By improperly focusing on
these factors, the Court of Appeals ignored the fact that petitioner’s no-rehire policy is a
quintessential legitimate, nondiscriminatory reason for refusing to rehire an employee who
was terminated for violating workplace conduct rules. If petitioner did indeed apply a neutral,
generally applicable no-rehire policy in rejecting respondent’s application, petitioner’s deci-
sion not to rehire respondent can, in no way, be said to have been motivated by respondent’s
disability.

7 Indeed, despite the fact that the Nation’s antidiscrimination laws are undoubtedly aimed at “the problem
of inaccurate and stigmatizing stereotypes,” ibid., the Court of Appeals held that the unfortunate result of
petitioner’s application of its neutral policy was that Bockmiller may have made the employment decision
in this case “remaining unaware of [respondent’s| ‘disability.”” The Court of Appeals did not explain,
however, how it could be said that Bockmiller was motivated to reject respondent’s application because
of his disability if Bockmiller was entirely unaware that such a disability existed. If Bockmiller were truly
unaware that such a disability existed, it would be impossible for her hiring decision to have been based,
even in part, on respondent’s disability. And, if no part of the hiring decision turned on respondent’s status
as disabled, he cannot, ipso facto, have been subject to disparate treatment.
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The Court of Appeals rejected petitioner’s legitimate, nondiscriminatory reason for refusing
to rehire respondent because it “serves to bar the re-employment of a drug addict despite his
successful rehabilitation.” . . . We hold that such an analysis is inapplicable to a disparate-
treatment claim. Once respondent had made a prima facie showing of discrimination, the
next question for the Court of Appeals was whether petitioner offered a legitimate, nondis-
criminatory reason for its actions so as to demonstrate that its actions were not motivated by
respondent’s disability. To the extent that the Court of Appeals strayed from this task by con-
sidering not only discriminatory intent but also discriminatory impact, we vacate its judgment
and remand the case for further proceedings consistent with this opinion.

It is so ordered.

Notes

1. The plaintiff in the Raytheon case might have had a stronger claim under the dis-
parate impact theory, arguing that a facially neutral practice had a disproportionate
impact on people with his disability.

In a disparate impact case, the structure of the analysis is as follows: (1) plaintiff’s
burden of persuasion on the prima facie case; (2) defendant employer’s burden
of persuasion on the defense of business necessity and job relatedness; and (3)
plaintiff’s burden of persuasion on a less discriminatory and effective alternative
employment practice. See 42 U.S.C. §2000e-2(k).

2. The Americans with Disabilities Act (ADA), under which the plaintiff in Raytheon
sued, was passed in 1990. To be covered by the ADA, a person must be a “qualified
individual with a disability.” Qualified means able to perform the essential functions
of the job either with or without a reasonable accommodation. There are three ways
in which a person may be disabled: one must have an impairment that substantially
limits a major life activity, have a record of such an impairment, or be regarded
as having such an impairment. In short, plaintiffs often lose cases under the ADA
because they cannot satisty the coverage requirements. In the federal courts of
appeals, defendants have won over go percent of the ADA cases that have come
before those courts since the passage of the Act. See generally, Symposium, Backlash
Against the ADA: Interdisciplinary Perspectives and Implications for Social Justice
Strategies, 21 BERKELEY ]. EmP. & LaB. L. 1 (2000).

3. Indisparate treatment cases, U.S. employment discrimination law focuses on intent
or motive. The question is whether the employer was motivated by race or sex
or other protected characteristic to take the adverse employment action against
the claimant. The focus on motivation raises a host of problems: e.g., (1) Whose
motivation is relevant or dispositive? (decisions often are not made by a single
person); (2) To what extent must the protected characteristic motivate the employ-
ment decision?; (3) How does a plaintiff prove the motivation of the employer?
Commentators also note that a focus on motive makes it difficult to use disparate
treatment theory to address unconscious bias. Charles R. Lawrence 11, The Id, the
Ego, and Equal Protection: Reckoning with Unconscious Racism, 39 STaN. L. REv.
317 (1987); Linda Hamilton Krieger, The Content of Our Categories: A Cognitive
Bias Approach to Discrimination and Equal Employment Opportunity, 47 STAN. L.
REV. 1161 (1995); Ann C. McGinley, iViva la evolucion!: Recognizing Unconscious
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Motive in Title VII, g CorNELL J. L. & PuB. PoL’Y 446 (2000). Other complex
forms of disadvantage, such as organizational culture and patterns of workplace
interaction that over time exclude women and people of color fit uneasily within
the existing legal framework. Samuel R. Bagenstos, The Structural Turn and the
Limits of Antidiscrimination Law, 94 CAL. L. REv. 1 (20006); Tristin K. Green, Work
Culture and Discrimination, 93 CAL. L. REv. 623 (2005); Susan Sturm, Second Gen-
eration Employment Discrimination: A Structural Approach, 101 CorLum. L. Rev.
458 (2001). Professor Orly Lobel suggests a strategy for combating subtle, more
structural forms of discrimination. She recommends that antidiscrimination law’s
traditional top-down approach to legal regulation be supplemented by government-
initiated, flexible, non-coercive equal employment strategies utilizing the principles
of corporate self-governance. Orly Lobel, The Renew Deal: The Fall of Regulation
and the Rise of Governance in Contemporary Legal Thought, 89 MINN. L. REV. 342,

419-23 (2004).

b. Proving Discriminatory Intent

RACHID, V. JACK IN THE BOX, INC.
376 F.3d 305 (5th Cir. 2004)

EDITH BROWN CLEMENT, Circuit Judge:

Ahmed P. Rachid (“Rachid”) filed an age discrimination claim under the Age Discrimi-
nation in Employment Act (“ADEA”), 29 U.S.C. §§621-34, alleging that he was terminated
from his managerial position at Jack In The Box, Inc. (“JIB”). Because Rachid established
a prima facie case and because issues of material fact concerning JIB’s proffered reason for
terminating Rachid are disputed, summary judgment was improper and this case is REVERSED
and REMANDED.

I. FACTS AND PROCEEDINGS

Rachid was employed by JIB from October 1995 to February 2001. Patrick Powers (“Powers”)
became Rachid’s supervisor in September 1999. Rachid managed two restaurants, and shared
managerial duties at one of the restaurants with Khalil Haidar (“Haidar”). Powers repeatedly
criticized Rachid, and, according to both Rachid and Haidar, made disparaging comments
about Rachid’s age. Rachid, who was 52 years old, reported these comments to JIB’s human
resources department, and even requested a transfer because he feared that Powers sought to
fire him because of his age. A transfer was never approved and Rachid was fired, according
to JIB, for failing to follow policies related to recording employee time. The parties sharply
join issue over whether Rachid violated company policy. On June 15, 2000, Powers sent the
following email to managers of JIB restaurants:

Each week I down load [sic] the “punch changes” at each store for the prior week. I am
concerned about the increased number of “punch changes” that are related to BREAKS.
Let me make clear if anyone alters an employee’s hours to save labor, THEY [sic] ARE
BREAKING THE LAW! This is the type of offense that [ have no ability to help an individual.
Employees must punch out for breaks on there [sic] own, M[anagers-In-Charge] need to
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verify that each employee punched out at the clock. If an employee fails to punch out at
the clock they [sic] are to be written up on a P108 [disciplinary form|. NO MANAGER IS TO
GO BACK AND DO A PUNCH CHANGE WITHOUT A SIGNED P108 FOR PROOF! The P108 needs
to be kept in the employee file. If the employee contests their [sic] hours and there are
punch changes without a P108 for back-up documentation, the manager is putting their
[sic] job at risk. It becomes a case of “he said/she said” and the manager has no proof
that they [sic] didn’t “illegally alter” the time clock. The P108 is the only protection you
have against this kind of allegation.

Remember: “very few people have ever been fired for missing a number, but all that
get caught reporting a false number will always be fired!” I cannot help you out of this
kind of problem.

The parties disputed whether this email sent by Powers represents JIB’s company policy.!

One of JIB’s human resources employees, Kellie Teal-Guess (“Teal-Guess”), investigated
several “punch changes” entered for employees at restaurants that Rachid managed. Though
Rachid disputes whether this investigation revealed any time-card alterations made by Rachid,’
he concedes in his deposition that he occasionally changed time-cards when employees took
breaks, and that he did not fill out P108 forms for all of those changes. Without further
investigation, Powers terminated Rachid immediately upon learning that he had altered time-
cards without completing P108 forms. Rachid’s replacement was 47 years old.

Rachid filed an EEOC charge complaining of age discrimination under the ADEA,
acquired a Right to Sue letter, and filed suit. The district court granted summary judgment
in favor of JIB and dismissed Rachid’s claim. Rachid timely appeals.

II. STANDARD OF REVIEW

This Court reviews a grant of summary judgment de novo, and applies the same standard
as the district court. Travelers Cas. & Sur. Co. of Am. v. Baptist Health Sys., 313 F.3d 295, 297
(sth Cir. 2002). District courts properly grant summary judgment if, viewing the facts in the
light most favorable to the nonmovant, the movant shows that there is no genuine issue of
material fact and that the movant is entitled to judgment as a matter of law. Fed. R. Civ. P.

56(c).
I11. DISCUSSION

A. Proper Legal Standard for an ADEA Claim.

It appears that the district court applied the McDonnell Douglas approach in analyzing
Rachid’s claim. See McDonnell Douglas Corp. v. Green, 41 U.S. 792, 93 S.Ct. 1817, 36 L.Ed.2d
668 (1973). The district court’s opinion states that Rachid did not establish a prima facie case,
and later notes that “nothing in the record suggests that J[IB]’s basis for terminating Rachid was
a pretext.” The term “pretext” strongly suggests that the district court engaged in a McDonnell

! JIB’s Employee Handbook directs employees in the following manner: “To make sure there is agreement on
what hours you worked, your Manager will post an Hours Report at the end of each pay period for employees
to check. If you don’t agree with your hours on the report, let your Manager know immediately.”

* Three of those employees reported alterations in their time-cards. Apparently, none of the employees
alleged that Rachid himself (as opposed to another manager) altered his time-card during the period under
investigation by Teal-Guess. Teal-Guess informed Powers that certain employees in restaurants where
Rachid was a manager had improper deletions of time. Teal-Guess noted that it was Powers’s responsibility
to determine whether Rachid (or another manager) had made the improper changes.



The United States 137

Douglas burden shifting analysis.> See McDonnell Douglas, 411 U.S. at 8o4-05, 93 S.Ct. 1817.
It is disputed, however, whether this is the proper legal framework.

(1) Age Discrimination under the ADEA pre- Desert Palace.t

Under the ADEA, “[i]t shall be unlawful for an employer . . . to discharge any individual
or otherwise discriminate against any individual with respect to his compensation, terms, con-
ditions, or privileges of employment, because of such individual’s age.” 29 U.S.C. §623(a)(1).
“When a plaintiff alleges disparate treatment, liability depends on whether the protected
trait (under the ADEA, age) actually motivated the employer’s decision.” Reeves v. Sanderson
Plumbing Prods., Inc., 530 U.S. 133, 141, 120 S.Ct. 2097, 147 L.Ed.2d 105 (2000) (citing Hazen
Paper Co. v. Biggins, 507 U.S. 604, 610, 113 S.Ct. 1701, 123 L.Ed.2d 338 (1993)). To demonstrate
age discrimination a “plaintiff must show that ‘(1) he was discharged; (2) he was qualified for
the position; (3) he was within the protected class at the time of discharge; and (4) he was
either i) replaced by someone outside the protected class, ii) replaced by someone younger, or
iii) otherwise discharged because of his age.”” Palasota v. Haggar Clothing Co., 342 F.3d 569,
576 (sth Cir. 2003) (quoting Bodenheimerv. PPG Indus., Inc., 5 F.3d 955, 957 (5th Cir. 1993)).
That is, regardless of how much younger his replacement is, a plaintiff in the protected class
may still establish a prima facie case by producing evidence that he was “discharged because
of his age.” Palasota, 342 F.3d at 576 (quotations omitted).

A plaintiff can demonstrate age discrimination in two ways, either through:

direct evidence or by an indirect or inferential method of proof. Discrimination can
be shown indirectly by following the “pretext” method of proof set out in McDonnell
Douglas Corp. v. Green, 411 U.S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973). . . .

If, however, plaintiff produces direct evidence of discrimination, the McDonnell Dou-
glas test is “inapplicable.” The Price Waterhouse [v. Hopkins, 490 U.S. 228, 109 S.Ct.
1775, 104 L.Ed.2d 268 (1989)], mixed-motives theory of discrimination comes into play
where direct evidence of discrimination is presented, but the employer asserts that the
same adverse employment decision would have been made regardless of discrimination.
Although Price Waterhouse can be characterized as a method to prove discrimination,
the mixed-motives theory is probably best viewed as a defense for an employer. See Price
Waterhouse, 490 U.S. at 246, 109 S.Ct. 1775 (“['T'|he employer’s burden is most appropri-
ately deemed an affirmative defense: the plaintiff must persuade the factfinder on one
point, and the employer, if it wishes to prevail, must persuade it on another.”).

Unlike McDonnell Douglas, which simply involves a shifting of the burden of pro-
duction, Price Waterhouse involves a shift of the burden of persuasion to the defendant.
In other words, under Price Waterhouse, once a plaintiff presents direct evidence of dis-
crimination, the burden of proof shifts to the employer to show that the same adverse
employment decision would have been made regardless of discriminatory animus. If the
employer fails to carry this burden, plaintiff prevails

In summary, Price Waterhouse and McDonnell Douglas are alternative methodologies
for proving discrimination.

Mooney v. Aramco Serv. Co., 54 F.3d 1207, 121617 & n. 11 (5th Cir. 1995) (quotations and
citations omitted).

w

Under the McDonnell Douglas burden shifting approach: the plaintiff must establish a prima facie case
of discrimination; if the plaintiff meets that burden, the defendant must produce a legitimate, non-
discriminatory reason for its decision to terminate the plaintiff; if the defendant meets its burden of pro-
duction, the plaintiff then has the opportunity to demonstrate that the defendant’s proffered reason for
termination is merely pretextual. West v. Nabors Drilling USA, Inc., 330 F.3d 379, 383-85 (5th Cir.2003).
* Desert Palace, Inc. v. Costa, 539 U.S. 9o, 123 S.Ct. 2148, 156 L.Ed.2d 84 (2003).
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One district court in this Circuit recently described the mixed-motives analysis. “A mixed-
motives case arises when an employment decision is based on a mixture of legitimate and
illegitimate motives. . . . Ifthe employee proves the unlawful reason was a motivating factor,
the employer must demonstrate that it would have taken the same action in the absence of
the impermissible motivating factor.” Louis v. E. Baton Rouge Parish Sch. Bd., 303 F.Supp.2d
799, 801-04 (M.D.La.2003); see also Medlock v. Ortho Biotech, Inc., 164 F.3d 545, 553 (10th
Cir1999) (noting that a mixed-motives analysis applies “where the evidence is sufficient
to allow a trier to find both forbidden and permissible motives.”) (quotations and citations
omitted). Whereas under the pretext prong of the McDonnell Douglas analysis, the plaintiff
aims to prove that discriminatory motive was the determinative basis for his termination, under
the mixed-motives framework the plaintiff can recover by demonstrating that the protected
characteristic (under the ADEA, age) was a motivating factor in the employment decision.
See id.; Mooney, 54 F.3d at 1216-17.

The parties contest whether Desert Palace, Inc. v. Costa, 539 U.S. 9o, 123 S.Ct. 2148, 156
L.Ed.2d 84 (2003), alters the analysis by allowing a plaintiff to proceed with a mixed-motives
approach in a case where there is not direct evidence” of discrimination.

(2) Mixed-motives Analysis is Available for ADEA Claims.

Rachid argues that this case should be analyzed under the mixed-motives analysis described
in Price Waterhouse and, more recently, in Desert Palace, Inc. v. Costa, 539 U.S. 9o, 123 S.Ct.
2148, 156 L.Ed.2d 84 (2003). JIB maintains that the mixed-motives analysis is relevant only
where there is direct evidence of discrimination, and that because there is no direct evidence
here, the McDonnell Douglas approach governs.

In Desert Palace, the Supreme Court unanimously held that in the context of Title VII, as
amended by Congress in 1991, “direct evidence of discrimination is not required in mixed-
motivel[s] cases” 123 S.Ct. at 2155. See also Stegall v. Citadel Broad. Co., 350 F.3d 1061, 1066~
67 (gth Cir.2003) (applying Desert Palace at the summary judgment stage to Title VII and
state law discrimination claims, and analyzing the plaintiff’s case under both the mixed-
motives and the pretext theories). As the district court in Louis observed, “[b]ecause the direct
evidence requirement has been removed from mixed-motive[s] cases, it is now harder to draw
a distinction between McDonnell Douglas and mixed-motive[s] cases.” Louis, 303 F.Supp.2d
at 803-04. This Court has not yet addressed whether Desert Palace alters the Price Waterhouse
and McDonnell Douglas analyses.

We must first decide whether the mixed-motives analysis discussed in Desert Palace in the
context of a Title VII claim is equally applicable in the ADEA context. “[T]he starting point
for our analysis is the statutory text.” Desert Palace, 123 S.Ct. at 2153. The ADFEA states that
“[i]t shall be unlawful for an employer . . . to discharge any individual or otherwise discrim-
inate against any individual with respect to his compensation, terms, conditions, or privi-
leges of employment, because of such individual’s age.” 29 U.S.C. §623(a) (emphasis added).
Title VII similarly prohibits discrimination “because of” a protected characteristic. 42 U.S.C.
§2000e-2(a) (West 2004); see also Smith v. City of Jackson, Miss., 351 F.3d 183, 188-190 (sth

% “Direct evidence is evidence that, if believed, proves the fact of discriminatory animus without inference

or presumption.” Sandstad v. CB Richard Ellis, Inc., 309 F.3d 893, 897 (sth Cir.2002). Although some of
the evidence in the case sub judice might qualify as direct evidence, Rachid does not argue that there was
direct evidence of discrimination.
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Cir. 2003) (discussing the similarities and differences of Title VII and the ADEA and not-
ing that the “core sections [of the two statutes] overlap[] almost identically. . . . This is
no coincidence; the prohibitions of the ADEA were derived in haec verba from Title VIL.”)
(citations and quotations omitted). In Desert Palace the Supreme Court applied the mixed-
motives analysis because, “[o]n its face, [Title VII] does not mention, much less require, that
a plaintiff make a heightened showing through direct evidence.” Desert Palace, 123 S.Ct. at
2153.

Given that the language of the relevant provision of the ADEA is similarly silent as to the
heightened direct evidence standard,” and the presence of heightened pleading requirements
in other statutes, we hold that direct evidence of discrimination is not necessary to receive
a mixed-motives analysis for an ADEA claim.”® Accord Estades-Negroni v. Assoc. Corp. of
N. Am., 345 F.3d 25, 31 (15t Cir.2003) (holding that after Desert Palace the mixed-motives
analysis applies in ADEA cases even without direct evidence of discrimination); Strauch v.
Am. College of Surgeons, 301 F.Supp.2d 839, 844 (N.D.I11. 2004) (“Given the similarities in text
and purpose between Title VII and ADEA, as well as the consistent trend of transferring the
various proof methods and their accompanying rules from one statute to the other, this Court
considers it likely that whatever doctrinal changes emerge as a result of Desert Palace in the
Title VII context will be found equally applicable in the ADEA arena.”); Thompson v. Proviso
Township High Sch. Dist. 209, No. 01-C-5743, 2003 WL 21638808, at *§ (N.D. Ill. July 10,
2003).

This Court’s recent holding in Smith v. City of Jackson, Miss., 351 I'.3d 183 (5th Cir. 2003),
cert. granted, 541 U.S. 958, 124 S.Ct. 1724, 158 L.Ed.2d 398 (2004) (No. 03-1160), is not to
the contrary. In Smith this Court held that “the ADEA was not intended to remedy age-
disparate effects that arise from the application of employment plans or practices that are
not based on age.” 351 F.3d at 187. We based our holding that disparate impact claims are
not cognizable under the ADEA on “the ADEA’s express exception permitting employer
conduct based on ‘reasonable factors other than age” — an exception absent from Title VII” Id.
at 187-88 (quoting 29 U.S.C. §623(f)(1)). Section 623(f)(1) provides that it is not unlawful to
make employment decisions “based on reasonable factors other than age” 29 U.S.C. §623(f)(1)
(emphasisadded). Unlike a disparate impact claim, which may stem from neutral employment

SIn response to Price Waterhouse v. Hopkins, 490 U.S. 228, 241,109 S.Ct. 1775, 104 L.Ed.2d 268 (1989), Title VII
was amended in 1991 specifically “to eliminate the employer’s ability to escape liability in Title VIT mixed-
motive[s] cases by proving that it would have made the same decision in the absence of the discriminatory
motivation.” Hill v. Lockheed Martin Logistics Mgmt., Inc., 354 F.3d 277, 284 (4th Cir.2004); see 42 U.S.C.
§2000e-2(m) (providing that “an unlawful employment practice is established when the complaining party
demonstrates that [a prohibited characteristic] was a motivating factor for any employment practice, even
though other factors also motivated the practice”). The ADEA was not similarly amended, and Title VII’s
amendment was noted by the Supreme Court in Desert Palace. See Desert Palace, 123 S.Ct. at 2151. One
circuit court assumed in dictum, without so holding, that this difference in statutory text is significant. See
Hill y. Lockheed Martin Logistics Mgmt., Inc., 354 F.3d 277, 284-85 n. 2 (4th Cir.2004) (assuming in dictum,
without deciding, that Desert Palace does not apply to ADEA claims, given the absence from that statute
of an explicit mixed-motives provision like the one found in Title VII). Unlike Title VII which explicitly
permits mixed-motives cases, the ADEA neither countenances nor prohibits the mixed-motives analysis.
Because we base our holding on the absence of a heightened direct evidence requirement in the ADEA,
we do not find the statute’s silence on the mixed-motives analysis to be dispositive.

This Court’s holding in Mooney, 54 F.3d at 1216-17, that direct evidence is required for a mixed-motives
analysis has been overruled by the Supreme Court’s interpretation of pleading requirements in Desert
Palace.

10
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practices, Rachid’s claim contains an allegation that the employment action was based-at least
in part-on unlawful animus. Because the discrimination in Rachid’s case allegedly occurred
because of age, §623(f)(1)’'s safe-harbor for decisions based on factors “other than age” is
inapposite."”

Our holding today that the mixed-motives analysis used in Title VII cases post-Desert
Palace is equally applicable in ADEA represents a merging of the McDonnell Douglas and
Price Waterhouse approaches. Under this integrated approach, called, for simplicity, the mod-
iied McDonnell Douglas approach: the plaintiff must still demonstrate a prima facie case
of discrimination; the defendant then must articulate a legitimate, non-discriminatory reason
for its decision to terminate the plaintiff; and, if the defendant meets its burden of produc-
tion, “the plaintiff must then offer sufficient evidence to create a genuine issue of material
fact ‘either (1) that the defendant’s reason is not true, but is instead a pretext for discrimi-
nation (pretext alternative); or (2) that the defendant’s reason, while true, is only one of the
reasons for its conduct, and another “motivating factor” is the plaintiff’s protected character-
istic (mixed-motive[s] alternative).”” Rishel v. Nationwide Mut. Ins. Co., 297 F. Supp.2d 854,
865 (M.D.N.C. 2003) (noting that courts need “only modify the final stage of the McDonnell
Douglas scheme to accommodate Desert Palace, by framing the final stage ‘in terms of whether
the plaintiff can meet his or her “ultimate burden” to prove intentional discrimination, rather
than in terms of whether the plaintiff can prove “pretext””) (citing and quoting Dunbar v.
Pepsi-Cola Gen. Bottlers of Iowa, Inc., 285 I. Supp.2d 1180, 1197-98 (N.D. lowa 2003)). If a
plaintiff demonstrates that age was a motivating factor in the employment decision, it then
falls to the defendant to prove “that the same adverse employment decision would have been
made regardless of discriminatory animus. If the employer fails to carry this burden, plaintiff
prevails.” Mooney, 54 F.3d at 1217. Accord Louis, 303 F.Supp.2d at So1-04 (noting that to defeat
a mixed-motives claim once a plaintiff shows that the prohibited characteristic was a motivat-
ing factor, the defendant must demonstrate that “it would have taken the same action in the
absence of the impermissible motivating factor.”).

B. Rachid’s Claim.

We now turn to whether Rachid’s claim survives summary judgment under the modified
McDonnell Douglas approach detailed above.

(1) Rachid Established a prima facie case.
JIB essentially concedes that Rachid satisfies the first three factors necessary for a prima facie
case. Rachid argues that he demonstrated the fourth factor by showing that: (1) his replacement
was five years younger; (2) he long suspected that Powers was going to fire him because of his
age and he voiced these concerns to human resources; and (3) Powers made ageist comments
to and about Rachid.

The parties spend considerable effort contesting whether an age difference of five years
is “significant” or “substantial” under O’Connor v. Consolidated Coin, 517 U.S. 308, 313, 116

" We are focused here on the statutory text concerning “differentiation based on reasonable factors other
than age.” See 29 U.S.C. §623(f)(1). This analysis, of course, does not affect the interpretation of §623(f)(1)’s
previous phrase which provides thatan employment action based on age is not unlawful “where age isa bona
fide occupational qualification reasonably necessary to the normal operation of the particular business.”

See id.
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S.Ct. 1307, 134 L.Ed.2d 433 (1996) (holding that merely being replaced by someone outside
the protected class is not sufficient to establish a prima facie case; rather, an employee demon-
strates an inference of age discrimination when he is replaced by an employee “significantly”
younger). While this is a close question, we need not reach it because Rachid’s other evidence
easily establishes a prima facie case.

Evidence in the record demonstrates that Powers repeatedly made ageist comments to and
about Rachid. In his deposition Rachid notes that, prior to his termination, he reported to
human resources that Powers was harassing him about his age. Haidar testified that Powers
suggested that Rachid’s absence from a meeting was due to the fact that “he’s probably in bed
or he’s sleeping by [now] because of his age. . . . 7 Such evidence of discrimination easily
establishes a prime facie case that Rachid was “discharged because of his age.” See Palasota,
342 F.3d at 576 (quotations omitted).

(2) Material Issues of Fact are Disputed, Making Summary Judgment Inappropriate.

JIB argues that it had a non-discriminatory reason for firing Rachid-i.e., Rachid’s failure to
follow company policy regarding altering subordinates’ time-sheets without documentation.
JIB notes that “since 1999, the Company has terminated at least 11 other employees [including
some of whom were substantially younger than Rachid] in the same region for violating the
Company’s time[-]sheet policy.”

While violating a non-discriminatory company policy is adequate grounds for termination,
two fact issues remain: (1) Rachid claims that Powers’s email did not reflect JIB’s company
policy; and (2) he claims that, based on his understanding of the policy, he did not violate
the policy. Rachid also argues that JIB’s assertion that other employees were terminated for
violating the policy is inapposite here because none of those employees were fired by Powers,
nor were any of those employees fired for violating the specific time-card policy stated in
Powers’s email.

(a) Company policy concerning time-card alterations is unclear.

Rachid claims that “Company Policy said nothing about the Manager signing a P108
Discipline Slip.” Though JIB argues that a company policy was violated, it cites to nothing
other than Powers’s email. Rachid notes that the Employee Handbook only requires that if
an employee “do[esn’t] agree with [his] hours on the [report at the end of each pay period,
he must let his] Manager know immediately.”

JIB’s argument that other employees were fired for violating a time-card policy does not
resolve this issue. JIB issued separation notices to employees discharged for “employees” hours
deletions,” but none of those notices references failure to complete P10§ forms. Additionally,
all of those notices assume that employee hours were unlawfully deleted. In the instant case,
Rachid claims that he only made lawful deletions (i.e., deletions when employees failed to
punch out for breaks). The basis of Rachid’s termination by Powers seems to have had less
to do with whether the deletions were accurate than with whether Rachid had completed
P108 forms when he made the deletions.”> The fact that some employees were terminated for
“employees’ hours deletions” does suggest that JIB had a policy on this matter, but it does not
address the contours of that policy.

3 Powers fired Rachid immediately after Rachid admitted to making some alterations without completing
P108 forms. Powers did not make any investigation to determine whether those deletions were accurate.
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Furthermore, the other employees were terminated by other managers, mitigating the rele-
vance of their terminations to the question of whether Powers unlawfully discriminated against
Rachid. “This court and others have held that testimony from former employees who had
different supervisors than the plaintiff, who worked in different parts of the employer’s com-
pany, or whose terminations were removed in time from the plaintiff’s termination cannot
be probative of whether age was a determinative factor in the plaintiff’s discharge.” Wyvill
v. United Cos. Life Ins. Co., 212 F.3d 2906, 302 (s5th Cir. 2000). JIB does not appear to have
produced any evidence that other managers were fired by Powers (or by anyone else) merely
for failing to complete P108 forms in situations where: (1) those managers altered employee
hours; and (2) the employees did not-as required by the Employee Handbook-contest the
alterations. Therefore, a genuine issue of material fact exists whether Powers’s email describes
JIB’s company policy.

(b) It is uncertain whether Rachid violated the policy stated in Powers’s email.
Powers’s email states:

If an employee fails to punch out at the clock they [sic] are to be written up on a P108
[disciplinary form]. NO MANAGER IS TO GO BACK AND DO A PUNCH CHANGE WITHOUT
A SIGNED P108 FOR PROOF! The P108 needs to be kept in the employee file. If the
employee contests their [sic] hours and there are punch changes without a P1o§ for
back-up documentation, the manager is putting their [sic] job at risk.

Rachid argues that his and Haidar’s understanding of Powers’s email “was that, if the
‘employee contests their [sic] hours” after the Manager made the change, the Manager was
to write a P108 form.” Haidar testified that he did not think a P108 form was necessary unless
an employee disputed changes made to the time-card. According to Rachid’s and Haidar’s
interpretation, a P1o8 was necessary only if, after an employee was notified of an alteration
to his hours, he were still to contest it. Therefore, according to Rachid, he never violated
the directive as stated in Powers’s email. Of course, whether Rachid violated JIB’s policy is a
question of fact.

Evenif]IB did have a policy (which seemslikely), and even if that policy required P108 forms
to be filled out in certain circumstances (which is uncertain), a factual question remains as to
whether Rachid violated that policy by only completing P108s when an employee contested
the alteration.

(¢c) Summary judgment was improper.

Because issues of material fact are disputed, summary judgment in favor of JIB was un-
warranted. This Court’s decision in Bienkowski v. American Airlines informs the analysis of
whether summary judgment was appropriate at this stage. See Bienkowskiv. American Airlines,
Inc., 851 F.2d 1503, 1506-07 (5th Cir.1988). In Bienkowski, this Court faced a similar situation:
the parties contested the quality of plaintiff's performance, and the plaintiff alleged that his
supervisors made ageist comments. Id. Bienkowski alleged that his managers commented that
he look “‘sharp’ if he was [sic] going to look for another job [and] commented on his inability
or willingness to ‘adapt’ to new systems in the department.” Id. at 1507 n. 4. This Court reversed
the district court’s grant of summary judgment in favor of the defendant, noting:

Unlike the district court, we are unwilling to assume that indirect comments about
his age and adaptability are not possibly probative of an unlawful discriminatory intent,
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given the parties’ sharp disagreements over the operative facts of [plaintiff]’s performance.
Moreover, live testimony will assist the necessary credibility choices in this case more
effectively than printed affidavits.

Id. at 1507.

Comments to look “sharp” and comments concerning an employee’s willingness to “adapt” to
new systems are rather nebulous, but they allowed Bienkowski to avoid summary judgment.
The alleged ageist comments in the instant case are substantially more egregious. Similarly,
in Palasota, this Court, in reversing a district court’s grant of a judgment as a matter of law,
explained, “[a]ge-related remarks ‘are appropriately taken into account when analyzing the
evidence . . . ) even where the comment is not in the direct context of the termination and
even if uttered by one other than the formal decision maker, provided that the individual is
in a position to influence the decision.” 342 F.3d at 578 (quoting Russell v. McKinney Hosp.
Venture, 235 F.3d 219, 229 (5th Cir. 2000)).

In the case sub judice, Rachid presents far more evidence of age discrimination than was pre-
sented in Bienkowski. Rachid testified that Powers made numerous ageist comments-including
one situation where Powers allegedly said: “[A]nd don’t forget it, [Rachid], you're too old,
too”-and Haidar supported Rachid’s assertions that Powers continually made such comments.
Rachid even spoke with human resources prior to his termination to express his fear that Pow-
ers would try to fire him because of his age. Despite JIB’s focus on Teal-Guesss investigation
and company policy, it was Powers who terminated Rachid, and it was Powers who repeatedly
made ageist comments to and about Rachid. Such comments preclude summary judgment
because a rational finder of fact could conclude that age played a role in Powers’s decision to
terminate Rachid.

IV. CONCLUSION

For the forgoing reasons we hold that: Desert Palace modifies the McDonnell Douglas analysis
in ADEA cases such that a plaintiff can proceed on a mixed-motives theory even without
direct evidence of discrimination; Rachid established a prima facie case of discrimination;
and disputed issues of material fact remain concerning JIB’s proffered reason for terminating
Rachid and concerning whether age was a factor in that decision. Therefore, the district court’s
summary judgment is REVERSED, and this case is REMANDED for further proceedings
not inconsistent with this opinion.

Notes

1. You may get a sense from the opinion in Rachid that most of the U.S. Supreme
Court’s decisions regarding disparate treatment discrimination have been about the
proof structure or analytical scheme used to evaluate claims. That is an accurate
description of Supreme Court jurisprudence in this area.

2. You will see an analysis similar to the McDonnell Douglas or pretext proof structure
under the European Union’s Burden of Proof Directive. See Chapter 7.

3. As the court discusses in Rachid, before the Supreme Court’s decision in Desert
Palace, Inc. v. Costa, disparate treatment cases based on direct evidence were ana-
lyzed pursuant to the mixed-motives analysis first articulated in the Supreme Court
decision Price Waterhouse v. Hopkins and later revised in the Civil Rights Act of 1991
(at least for Title VII cases), whereas disparate treatment cases based on circum-
stantial evidence were analyzed under the McDonnell Douglas or pretext proof



144 The Global Workplace

structure. Because the Supreme Court rejected direct/circumstantial evidence as
a dividing line in Desert Palace, federal courts now are left without guidance on
which proof structure applies to a particular disparate treatment case. The Fifth
Circuit in Rachid resolves this issue by merging the two into a modified McDon-
nell Douglas analysis. Other courts of appeals have not followed this approach. See,
generally, Michael J. Zimmer, The New Discrimination Law: Price Waterhouse Is
Dead, Whither McDonnell Douglas?, 53 EMORY L.J. 1887 (2004).

¢. Harassment and Other Theories of Discrimination

In addition to disparate treatment and disparate impact, other theories of discrimination
are harassment based on a protected characteristic and failure to make a reasonable
accommodation necessitated by a protected characteristic. Harassment is a recognized
theory under all of the characteristics protected by federal employment discrimination
law. Most of the principles governing the theory of harassment have developed in the
context of sexual harassment, in which the largest number of cases have been litigated.
Failure to make a reasonable accommodation is recognized only for religious practices
and disability. Harassment is discussed in the Oncale case below.

ONCALE V. SUNDOWNER OFFSHORE SERVICES, INC.

523 U.S. 75 (1998)

Justice scavia delivered the opinion of the Court.

This case presents the question whether workplace harassment can violate Title VII's prohi-
bition against “discriminat[ion| because of sex,” 42 U.S.C. §2000e-2(a)(1), when the harasser
and the harassed employee are of the same sex.

1

The District Court having granted summary judgment for respondents, we must assume the
facts to be as alleged by petitioner Joseph Oncale. The precise details are irrelevant to the
legal point we must decide, and in the interest of both brevity and dignity we shall describe
them only generally. In late October 1991, Oncale was working for respondent Sundowner
Offshore Services, Inc., on a Chevron U.S.A., Inc., oil platform in the Gulf of Mexico. He
was employed as a roustabout on an eight-man crew which included respondents John Lyons,
Danny Pippen, and Brandon Johnson. Lyons, the crane operator, and Pippen, the driller, had
supervisory authority, App. 41, 77, 43. On several occasions, Oncale was forcibly subjected to
sex-related, humiliating actions against him by Lyons, Pippen, and Johnson in the presence
of the rest of the crew. Pippen and Lyons also physically assaulted Oncale in a sexual manner,
and Lyons threatened him with rape.

Oncale’s complaints to supervisory personnel produced no remedial action; in fact, the
company’s Safety Compliance Clerk, Valent Hohen, told Oncale that Lyons and Pippen
“picked [on] him all the time too,” and called him a name suggesting homosexuality. Id.,
at 77. Oncale eventually quit-asking that his pink slip reflect that he “voluntarily left due to
sexual harassment and verbal abuse.” Id., at 79. When asked at his deposition why he left
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Sundowner, Oncale stated: “I felt that if I didn’t leave my job, that I would be raped or forced
to have sex.” Id., at 71.

Oncale filed a complaint against Sundowner in the United States District Court for the
Eastern District of Louisiana, alleging that he was discriminated against in his employment
because of his sex. Relying on the Fifth Circuit’s decision in Garcia v. Elf Atochem North
America, 28 F.3d 446, 451-452 (1994), the District Court held that “Mr. Oncale, a male, has no
cause of action under Title VII for harassment by male co-workers.” App. 106. On appeal, a
panel of the Fifth Circuit concluded that Garcia was binding Circuit precedent, and affirmed.
... We granted certiorari.

1I

Title VII of the Civil Rights Act of 1964 provides, in relevant part, that “[i]t shall be an
unlawful employment practice for an employer . . . to discriminate against any individual
with respect to his compensation, terms, conditions, or privileges of employment, because
of such individual’s race, color, religion, sex, or national origin.” 78 Stat. 255, as amended,
42 U.S.C. §2000¢e-2(a)(1). We have held that this not only covers “terms” and “conditions”
in the narrow contractual sense, but “evinces a congressional intent to strike at the entire
spectrum of disparate treatment of men and women in employment.” Meritor Savings Bank,
FSB v. Vinson, 477 U.S. 57, 64, 106 S.Ct. 2399, 2404, 91 L.Ed.2d 49 (1986) (citations and
internal quotation marks omitted). “When the workplace is permeated with discriminatory
intimidation, ridicule, and insult that is sufficiently severe or pervasive to alter the conditions of
the victim’s employment and create an abusive working environment, Title VII is violated.”
Harris v. Forklift Systems, Inc., 510 U.S. 17, 21, 14 S.Ct. 367, 370, 126 L.Ed.2d 295 (1993)
(citations and internal quotation marks omitted).

Title VII's prohibition of discrimination “because of . . . sex” protects men as well as
women, Newport News Shipbuilding G Dry Dock Co. v. EEOC, 462 U.S. 669, 682, 103 S.Ct.
2622, 26030, 77 L.Ed.2d 89 (1983), and in the related context of racial discrimination in the
workplace we have rejected any conclusive presumption thatan employer will not discriminate
against members of his own race. “Because of the many facets of human motivation, it would
be unwise to presume as a matter of law that human beings of one definable group will
not discriminate against other members of their group.” Castaneda v. Partida, 430 U.S. 482,
499, 97 S.Ct. 1272, 1282, 51 L.Ed.2d 498 (1977) . . . , a male employee claimed that his
employer discriminated against him because of his sex when it preferred a female employee
for promotion. Although we ultimately rejected the claim on other grounds, we did not
consider it significant that the supervisor who made that decision was also a man. See id., at
624-625, 107 S.Ct., at 1447-1448. If our precedents leave any doubt on the question, we hold
today that nothing in Title VIl necessarily bars a claim of discrimination “because of . . . sex”
merely because the plaintiff and the defendant (or the person charged with acting on behalf
of the defendant) are of the same sex.

Courts have had little trouble with that principle in cases like Johnson, where an employee
claims to have been passed over for a job or promotion. But when the issue arises in the context
of a “hostile environment” sexual harassment claim, the state and federal courts have taken a
bewildering variety of stances. Some, like the Fifth Circuitin this case, have held that same-sex
sexual harassment claims are never cognizable under Title VII. See also, e.g., Goluszek v. H.P.
Smith, 697 F.Supp. 1452 (N.D. Il1. 1988). Other decisions say that such claims are actionable
only if the plaintiff can prove that the harasser is homosexual (and thus presumably motivated
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by sexual desire). Compare McWilliams v. Fairfax County Board of Supervisors, 72 F.3d 1191
(C.A. 41996), with Wrightson v. Pizza Hut of America, 99 F.3d 138 (C.A. 41996). Still others
suggest that workplace harassment that is sexual in content is always actionable, regardless of
the harasser’s sex, sexual orientation, or motivations. See Doe v. Belleville, 119 F.3d 563 (C.A.
71997)-

We see no justification in the statutory language or our precedents for a categorical rule
excluding same-sex harassment claims from the coverage of Title VII. As some courts have
observed, male-on-male sexual harassment in the workplace was assuredly not the principal
evil Congress was concerned with when it enacted Title VIL. But statutory prohibitions often
go beyond the principal evil to cover reasonably comparable evils, and it is ultimately the
provisions of our laws rather than the principal concerns of our legislators by which we are
governed. Title VII prohibits “discriminat [ion] because of sex” in the “terms” or “conditions”
of employment. Our holding that this includes sexual harassment must extend to sexual
harassment of any kind that meets the statutory requirements.

Respondents and their amici contend that recognizing liability for same-sex harassment
will transform Title VII into a general civility code for the American workplace. But that
risk is no greater for same-sex than for opposite-sex harassment, and is adequately met by
careful attention to the requirements of the statute. Title VII does not prohibit all verbal or
physical harassment in the workplace; it is directed only at “discriminat [ion] because of sex.”
We have never held that workplace harassment, even harassment between men and women,
is automatically discrimination because of sex merely because the words used have sexual
content or connotations. “The critical issue, Title VII's text indicates, is whether members
of one sex are exposed to disadvantageous terms or conditions of employment to which
members of the other sex are not exposed.” Harris, supra, at 25, 114 S.Ct., at 372 (Ginsburg,
J., concurring).

Courts and juries have found the inference of discrimination easy to draw in most
male-female sexual harassment situations, because the challenged conduct typically involves
explicit or implicit proposals of sexual activity; it is reasonable to assume those proposals
would not have been made to someone of the same sex. The same chain of inference would
be available to a plaintiff alleging same-sex harassment, if there were credible evidence that
the harasser was homosexual. But harassing conduct need not be motivated by sexual desire
to support an inference of discrimination on the basis of sex. A trier of fact might reasonably
find such discrimination, for example, if a female victim is harassed in such sex-specific
and derogatory terms by another woman as to make it clear that the harasser is motivated by
general hostility to the presence of women in the workplace. A same-sex harassment plaintiff
may also, of course, offer direct comparative evidence about how the alleged harasser treated
members of both sexes in a mixed-sex workplace. Whatever evidentiary route the plaintiff
chooses to follow, he or she must always prove that the conduct at issue was not merely tinged
with offensive sexual connotations, but actually constituted “discrimina[tion] because of sex.”

And there is another requirement that prevents Title VII from expanding into a general
civility code: As we emphasized in Meritor and Harris, the statute does not reach genuine but
innocuous differences in the ways men and women routinely interact with members of the
same sex and of the opposite sex. The prohibition of harassment on the basis of sex requires
neither asexuality nor androgyny in the workplace; it forbids only behavior so objectively
offensive as to alter the “conditions” of the victim’s employment. “Conduct that is not severe or
pervasive enough to create an objectively hostile or abusive work environment-an environment
that a reasonable person would find hostile or abusive-is beyond Title VII's purview.” Harris,
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s1o U.S., at 21, 114 S.Ct,, at 370, citing Meritor, 477 U.S., at 67, 106 S.Ct., at 2405-2406. We
have always regarded that requirement as crucial, and as sufficient to ensure that courts and
juries do not mistake ordinary socializing in the workplace-such as male-on-male horseplay
or intersexual flirtation-for discriminatory “conditions of employment.”

We have emphasized, moreover, that the objective severity of harassment should be judged
from the perspective of a reasonable person in the plaintiff’s position, considering “all the
circumstances.” Harris, supra, at 23, 14 S.Ct,, at 371. In same-sex (as in all) harassment cases,
that inquiry requires careful consideration of the social context in which particular behavior
occurs and is experienced by its target. A professional football player’s working environment is
not severely or pervasively abusive, for example, if the coach smacks him on the buttocks as he
heads onto the field-even if the same behavior would reasonably be experienced as abusive by
the coach’s secretary (male or female) back at the office. The real social impact of workplace
behavior often depends on a constellation of surrounding circumstances, expectations, and
relationships which are not fully captured by a simple recitation of the words used or the
physical acts performed. Common sense, and an appropriate sensitivity to social context,
will enable courts and juries to distinguish between simple teasing or roughhousing among
members of the same sex, and conduct which a reasonable person in the plaintiff’s position
would find severely hostile or abusive.

111

Because we conclude that sex discrimination consisting of same-sex sexual harassment is
actionable under Title VII, the judgment of the Court of Appeals for the Fifth Circuit is
reversed, and the case is remanded for further proceedings consistent with this opinion.

It is so ordered.

Justice THOMAS, concurring.

I concur because the Court stresses that in every sexual harassment case, the plaintiff must
plead and ultimately prove Title VII's statutory requirement that there be discrimination
“because of sex.”

Notes

1. The Oncale decision explores what it means for harassment to be “because of sex.”
Why is this a more difficult issue when the alleged harassment is perpetrated by a
person who is of the same sex as the alleged victim? The issue of proof of discrim-
ination requiring proof of different treatment and identifying a similarly situated
comparator to make this proof is a recurring theme in employment discrimina-
tion law. You will see this issue again in the chapter on the United Kingdom,
Chapter § infra.

2. Sexual harassment claims fall into two general categories. Cases involving tangible
employment actions taken against an employee who refuses to submit to a super-
visor’s sexual demands are commonly referred to as quid pro quo cases. Where a
tangible employmentaction, such as a termination or demotion, is not involved, the
harassment case is litigated using the hostile environment theory. The latter theory
requires a plaintiff to establish: (1) subjectively unwelcome conduct; (2) based on
sex or gender; (3) severe or pervasive enough to alter employment conditions and
create an environment a reasonable person would consider hostile; and (4) a basis
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for imputing employer liability. See Matvia v. Bald Head Island Management, Inc.,
259 F.3d 261 (2001). Oncale is a hostile environment case.

In cases involving harassment by a supervisor, where a tangible employment action
is taken against the harassed employee, the basis for holding the employer liable
is that the action itself is an official act of the employer. Burlington Industries, Inc.
v. Ellerth, 524 U.S. 742 (1998). Hostile environment cases involving supervisors in
which no tangible employment action is taken against the victim, however, permit
the employer to raise an affirmative defense comprised of two elements to be proven
by the employer: “(a) that the employer exercised reasonable care to prevent and
correct promptly any sexually harassing behavior, and (b) that the plaintiff employee
unreasonably failed to take advantage of any preventive or corrective opportunities
provided by the employer or to avoid harm otherwise.” Id. at 765.

Sexual harassment law has had a profound effect in American workplaces. The
vast majority of U.S. employers have adopted anti-harassment policies and special-
ized sexual harassment grievance procedures. Some have embraced zero tolerance
policies that prohibit any sexualized commentary and punish severely any pol-
icy violations. Workplace “no dating” policies are not uncommon. Professor Vicki
Schultz argues that employers” emphasis on purging the workplace of sexuality
has harmed both men and women workers alike, and eclipsed a pressing need
for women to achieve economic parity with men. Vicki Schultz, The Sanitized
Workplace, 112 YALE L.J. 2061 (2003).

The Ellerth athrmative defense described above in note 3 also has its critics. The
prevention portion of the first prong, in many cases, is easily satisfied by promulgat-
ing and disseminating a harassment policy and grievance procedure. Courts seem
unconcerned about whether these common structures actually function effectively.
Joanna L. Grossman, The Culture of Compliance: The Final Triumph of Form Over
Substance in Sexual Harassment Law, 26 HARV. WOMEN’S L.J. 3 (2003); Martha S.
West, Preventing Sexual Harassment: The Federal Courts’ Wake-Up Call for Women,
68 Brook. L. REvV. 457 (2002). Courts are also relatively unforgiving of plaintiffs
who fail to make use of available grievance procedures, even in cases where fear of
retaliation appears reasonable. THERESA M. BEINER, GENDER MYTHS V. WORKING
REALITIES: USING SOCIAL SCIENCE TO REFORMULATE SEXUAL HARASSMENT Law
(New York University Press, 2005).

Many U.S. employers also provide their employees with sexual harassment training.
The courts tend to look favorably upon such efforts — training is relevant to the issue
of whether punitive damages are warranted — even though little is known about
how, when and if such programs actually work. Susan Bisom-Rapp, An Ounce of
Prevention is a Poor Substitute for a Pound of Cure: Confronting the Developing
Jurisprudence of Education and Prevention in Employment Discrimination Law, 22
BERKELEY ]. EMP. & LaB. L. 1 (2001); Kimberly D. Krawiec, Cosmetic Compliance
and the Failure of Negotiated Governance, 81 WasH. U. L.O 487 (2003).

How important are civility, dignity, and respect in U.S. labor law, and how are they
manifested in the law? Consider this in the context of terminations, discrimina-
tion and harassment, and invasions of privacy, discussed infra. See Anita Bernstein,
Treating Sexual Harassment With Respect, 111 HARvV. L. REV. 446 (1997); Rosa Ehren-
reich, Dignity and Discrimination: Toward a Pluralistic Understanding of Work-
place Harassment, 88 Geo. L.J. 1 (1999).
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F. PRIVACY

LUEDTKE V. NABORS ALASKA DRILLING, INC.,
768 P. 2d 1123 (Alaska Sup. Ct.,1989).

COMPTON, Justice.

This case addresses one aspect of drug testing by employers. A private employer, Nabors
Alaska Drilling, Inc. (Nabors), established a drug testing program for its employees. Two
Nabors employees, Clarence Luedtke and Paul Luedtke, both of whom worked on drilling
rigs on the North Slope, refused to submit to urinalysis screening for drug use as required by
Nabors. As a result they were fired by Nabors. The Luedtkes challenge their discharge on the
following grounds:

1. Nabors™ drug testing program violates the Luedtkes’ right to privacy guaranteed by arti-
cle I, section 22 of the Alaska Constitution;

2. Nabors” demands violate the covenant of good faith and fair dealing implicit in all employ-
ment contracts;

3. Nabors™ urinalysis requirement violates the public interest in personal privacy, giving the
Luedtkes a cause of action for wrongful discharge; and

4. Nabors™ actions give rise to a cause of action under the common law tort of invasion of
privacy.

Nabors argues that the Luedtkes were “at will” employees whose employment rela-
tionship could be terminated at any time for any reason. Alternatively, even if termina-
tion had to be based on “just cause,” such cause existed because the Luedtkes violated
established company policy relating to employee safety by refusing to take the scheduled
tests.

This case raises issues of first impression in Alaska law including: whether the constitutional
right of privacy applies to private parties; some parameters of the tort of wrongful discharge;
and the extent to which certain employee drug testing by private employers can be controlled
by courts.

I. FACTUAL AND PROCEDURAL BACKGROUND

The Luedtkes’ cases proceeded separately to judgment. Because they raised common legal
issues, on Nabors” motion they were consolidated on appeal.

A. Paul’s Case.

1. Factual Background.

Paul began working for Nabors, which operates drilling rigs on Alaska’s North Slope, in
February 1978. He began as a temporary employee, replacing a permanent employee on
vacation for two weeks. During his two weeks of temporary work, a permanent position
opened up on the rig on which he was working and he was hired to fill it. Paul began as a
“floorman” and was eventually promoted to “driller.” A driller oversees the work of an entire
drilling crew.
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Paul started work with Nabors as a union member, initially being hired from the union
hall. During his tenure, however, Nabors “broke” the union. Paul continued to work without
a union contract. Paul had no written contract with Nabors at the time of his discharge.

During his employment with Nabors, Paul was accused twice of violating the company’s
drug and alcohol policies. Once he was suspended for go days for taking alcohol to the North
Slope. The other incident involved a search of the rig on which Paul worked. Aided by dogs
trained to sniff out marijuana, the searchers found traces of marijuana on Paul’s suitcase. Paul
was allowed to continue working on the rig only after assuring his supervisors he did not use
marijuana.

In October 1982, Paul scheduled a two-week vacation. Because his normal work schedule
was two weeks of work on the North Slope followed by a week off, a two-week vacation
amounted to 28 consecutive days away from work. Just prior to his vacation, Paul was instructed
to arrange for a physical examination in Anchorage. He arranged for it to take place on October
19, during his vacation. It was at this examination that Nabors first tested Paul’s urine for signs
of drug use. The purpose of the physical, as understood by Paul, was to enable him to work
on offshore rigs should Nabors receive such contracts. Although Paul was told it would be
a comprehensive physical he had no idea that a urinalysis screening test for drug use would
be performed. He did voluntarily give a urine sample but assumed it would be tested only
for “blood sugar, any kind of kidney failure [and] problems with bleeding.” Nabors™ policy of
testing for drug use was not announced until November 1, 1982, almost two weeks after Paul’s
examination.

In early November 1982, Paul contacted Nabors regarding his flight to the North Slope
to return to work. He was told at that time to report to the Nabors office in Anchorage. On
November s, Paul reported to the office where a Nabors representative informed him that
he was suspended for “the use of alcohol or other illicit substances.” No other information
was forthcoming from Nabors until November 16 when Paul received a letter informing him
that his urine had tested positive for cannabinoids. The letter informed him that he would
be required to pass two subsequent urinalysis tests, one on November 30 and the other on
December 30, before he would be allowed to return to work. In response Paul hand delivered
a letter drafted by his attorney to the Manager of Employee Relations for Nabors, explaining
why he felt the testing and suspension were unfair. Paul did not take the urinalysis test on
November 30 as requested by Nabors. On December 14, Nabors sent Paul a letter informing
him he was discharged for refusing to take the November 30 test.

II. DISCUSSION

A. The Right to Privacy.

The right to privacy is a recent creation of American law. The inception of this right is
generally credited to a law review article published in 18go by Louis Brandeis and his law
partner, Samuel Warren. Brandeis & Warren, The Right to Privacy, 4 Harv.L.Rev. 193 (1890).
Brandeis and Warren observed that in a modern world with increasing population density
and advancing technology, the number and types of matters theretofore easily concealed from
public purview were rapidly decreasing. They wrote:

Recent inventions and business methods call attention to the next step which must
be taken for the protection of the person, and for securing to the individual what Judge
Cooley calls the right “to be let alone.” Instantaneous photographs and newspaper
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enterprise have invaded the sacred precincts of private and domestic life; and numerous
mechanical devices threaten to make good the prediction that “what is whispered in the
closet shall be proclaimed from the housetops.

Id. at 195 (footnotes omitted).

Discussing the few precedential cases in tort law in which courts had afforded remedies for
the publication of private letters or unauthorized photographs, Brandeis and Warren drew a
common thread they called “privacy.” They defined this right as the principle of “inviolate
personality.” Id. at 205.

While the legal grounds of this right were somewhat tenuous in the 1890’s, American jurists
found the logic of Brandeis and Warren’s arguments compelling. The reporters of the first
Restatement of Torts included a tort entitled “Interference with Privacy.” By 1960, Professor
Prosser could write that “the right of privacy, in one form or another, is declared to exist by
the overwhelming majority of the American courts.” Prosser, Privacy, 48 Calif.L.Rev. 383, 386
(1960). He cited cases in which private parties had been held liable in tort for eavesdropping
on private conversations by means of wiretapping and microphones, or for peering into the
windows of homes. Id. at 39o. In addition, while Brandeis and Warren were mainly concerned
with the publication of private facts, Professor Prosser identified four different manifestations of
the right to privacy: intrusion upon the plaintiff’s seclusion; public disclosure of embarrassing
private facts; publicity which places the plaintiff in a false light; and appropriation, for the
defendant’s pecuniary advantage, of the plaintiff’s name or likeness. Id. at 389. Professor
Prosser’s categories form the framework of the expanded tort of invasion of privacy found in
the Restatement (Second) of Torts.

Eventually the right to privacy attained sufhcient recognition to be incorporated in several
state constitutions. See Alaska Const. art. I, §22 (adopted 1972); Cal. Const. art. I, §1 (adopted
1972); Haw. Const. art. 1, §6 (adopted 1978); Mont. Const. art. II, §10 (adopted 1972).

Interpreting the Constitution of the United States, the United States Supreme Court in
1965 held that a Connecticut statute banning the use of birth control devices by married
couples was “repulsive to the notions of privacy surrounding the marriage relationship.”
Griswold v. Connecticut, 381 U.S. 479, 486, 85 S.Ct. 1678, 1682, 14 L.EEd.2d 510, 516 (1965). The
Supreme Courtwrote that “specific guarantees in the Bill of Rights have penumbras, formed by
emanations from those guarantees that help give them life and substance. Various guarantees
create zones of privacy.” 381 U.S. at 484, 85 S.Ct. at 1681, 14 L.Fd.2d at 514 (citations omitted).
Justice Goldberg’s concurrence suggested that the right of marital privacy was fundamental
to the concept of liberty. See 381 U.S. at 486, 85 S.Ct. at 1682, 14 L.Eid.2d at 516 (Goldberg, J.,
concurring). Since Griswold the Supreme Court has found the federal constitutional right of
privacy to apply to a number of other situations. See Cleveland Bd. of Educ. v. La Fleur, 414
U.S. 632, 640, 94 S.Ct. 791, 796, 39 L.Ed.2d 52, 60 (1974) (maternity leave regulations struck
down for “penaliz|ing] the pregnant teacher for deciding to bear a child.”); Roe v. Wade, 410
U.S. 113, 93 S.Ct. 705, 35 L.Ed.2d 147 (1973) (right of privacy broad enough to encompass
a woman’s decision whether or not to terminate her pregnancy); Eisenstadt v. Baird, 405
U.S. 438, 92 S.Ct. 1029, 31 L.Ed.2d 349 (1972) (regulation which made contraceptives less
available to unmarried than married couples invalidated). But see Bowers v. Hardwick, 478
U.S.186, 106 S.Ct. 2841, 92 L.Ed.2d 140 (1986) (due process clause of Fourteenth Amendment
does not confer any fundamental right on homosexuals to engage in acts of consensual
sodomy).

Thus, the concept of privacy has become pervasive in modern legal thought. But a clear
definition of this right, so fundamental to ordered liberty, has eluded both courts and legal
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scholars. It is the fundamental nature of the concept that leads to such great difficulty in
application. . . .

In this case the plaintiffs seek to fit their cases within at least one of four legal frameworks in
which the right to privacy has found expression: constitutional law, contract law, tort law, and
the emerging mixture of theories known as the public policy exception to the at-will doctrine
of employment law.

B. The Right to Privacy Under the Alaska Constitution.

The Alaska Constitution was amended in 1972 to add the following section:

Right of Privacy. The right of the people to privacy is recognized and shall not be
infringed. The legislature shall implement this section.

Alaska Const. art. I, §22. We observe initially that this provision, powerful as a constitutional
statement of citizens’ rights, contains no guidelines for its application. Nor does it appear that
the legislature has exercised its power to apply the provision; the parties did not bring to our
attention any statutes which “implement this section.”

The Luedtkes argue that this court has never clearly answered the question of whether
article I, section 22 applies only to state action or whether it also governs private action. The
Luedtkes urge this court to hold that section 22 governs private action.

The parties in the case at bar have failed to produce evidence that Alaska’s constitu-
tional right to privacy was intended to operate as a bar to private action, here Nabors’
drug testing program. Absent a history demonstrating that the amendment was intended
to proscribe private action, or a proscription of private action in the language of the amend-
ment itself, we decline to extend the constitutional right to privacy to the actions of private
parties.

C. Wrongful Termination.

In Mitford v. de LaSala, 666 P.2d 1000, 1007 (Alaska 1983), this court held that at-will
employment contracts in Alaska contain an implied covenant of good faith and fair dealing.
In Knight v. American Guard & Alert, Inc., 714 P.2d 788 (Alaska 1986), we acknowledged that
violation of a public policy could constitute a breach of that implied covenant. We wrote:

The [plaintiff’s] claim, concerning alleged termination in violation of public policy, is
in accord with a theory of recovery accepted in many states. We have never rejected
the public policy theory. Indeed, it seems that the public policy approach is largely
encompassed within the implied covenant of good faith and fair dealing which we
accepted in Mitford.

Knight, 714 P.2d at 792 (citations omitted ). We conclude that there is a public policy supporting
the protection of employee privacy. Violation of that policy by an employer may rise to the level
of a breach of the implied covenant of good faith and fair dealing. However, the competing
public concern for employee safety present in the case at bar leads us to hold that Nabors’
actions did not breach the implied covenant.
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1. The Luetdkes Were At-Will Employees.

First, we address the Luedtkes” arguments that they were not at-will employees, but rather
that they could be fired only for good cause. The key difference between these two types
of employment is whether the employment contract is for a determinable length of time.
Employees hired on an at-will basis can be fired for any reason that does not violate the
implied covenant of good faith and fair dealing. However, employees hired for a specific term
may not be discharged before the expiration of the term except for good cause. Neither of the
Luedtkes had any formal agreements for a specified term, so any such term, if it existed, must
be implied . . .

2. There Is a Public Policy Supporting Employee Privacy.

The next question we address is whether a public policy exists protecting an employee’s
right to withhold certain “private” information from his employer. We believe such a policy
does exist, and is evidenced in the common law, statutes and constitution of this state.

.. [T]he citizens’ right to be protected against unwarranted intrusions into their private
lives has been recognized in the law of Alaska. The constitution protects against governmental
intrusion, statutes protect against employer intrusion, and the common law protects against
intrusions by other private persons. As a result, there is sufficient evidence to support the
conclusion that there exists a public policy protecting spheres of employee conduct into
which employers may not intrude. The question then becomes whether employer monitoring
of employee drug use outside the work place is such a prohibited intrusion.

3. The Public Policy Supporting Employee Privacy Must Be Balanced Against the Public
Policy Supporting Health and Safety.

Since the recent advent of inexpensive urine tests for illicit drugs, most litigation regarding
the use of these tests in the employment context has concerned government employees. The
testing has been challenged under the proscriptions of federal fourth amendment search and
seizure law. This body of law regulates only governmental activity, and as a result is of limited
value to the case at bar, which involves private activity. However, the reasoning of the federal
courts regarding the intrusiveness of urine testing can illuminate this court’s consideration of
the extent to which personal privacy is violated by these tests. . . .

The . . . analysis is analogous to the analysis that should be followed in cases construing
the public policy exception to the at-will employment doctrine. That is, there is a sphere of
activity in every person’s life that is closed to scrutiny by others. The boundaries of that sphere
are determined by balancing a person’s right to privacy against other public policies, such as
“the health, safety, rights and privileges of others.” . . .

The Luedtkes claim that whether or not they use marijuana is information within that
protected sphere into which their employer, Nabors, may not intrude. We disagree. As we
have previously observed, marijuana can impair a person’s ability to function normally. . . .

We also observe that work on an oil rig can be very dangerous. We have determined
numerous cases involving serious injury or death resulting from accidents on oil drilling rigs.
In addition, in Paul’s case the trial court expressly considered the dangers of work on oil rigs.

Where the public policy supporting the Luedtkes privacy in off-duty activities conflicts with
the public policy supporting the protection of the health and safety of other workers, and even
the Luedtkes themselves, the health and safety concerns are paramount. As a result, Nabors is
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justified in determining whether the Luedtkes are possibly impaired on the job by drug usage
off the job.

We observe, however, that the employer’s prerogative does have limitations.

First, the drug test must be conducted at a time reasonably contemporancous with the
employee’s work time. The employer’s interest is in monitoring drug use that may directly
affect employee performance. The employer’s interest is not in the broader police function
of discovering and controlling the use of illicit drugs in general society. In the context of
this case, Nabors could have tested the Luedtkes immediately prior to their departure for the
North Slope, or immediately upon their return from the North Slope when the test could be
reasonably certain of detecting drugs consumed there. Further, given Nabors’ need to control
the oil rig community, Nabors could have tested the Luedtkes at any time they were on the
North Slope.

Second, an employee must receive notice of the adoption of a drug testing program. By
requiring a test, an employer introduces an additional term of employment. An employee
should have notice of the additional term so that he may contest it, refuse to accept it and
quit, seek to negotiate its conditions, or prepare for the test so that he will not fail it and thereby
suffer sanctions.

D. Common Law Right to Privacy Claims.

We recognize that “[t]he [common law] right to be free from harassment and constant
intrusion into one’s daily affairs is enjoyed by all persons. . . . Aspreviously discussed, that law
is delineated in the Restatement (Second) of Torts §652B, entitled Intrusion upon Seclusion.
That section provides: “One who intentionally intrudes . . . upon the solitude or seclusion
of another or his private affairs or concerns, is subject to liability . . . if the intrusion would
be highly offensive to a reasonable person.”

It is true, as the Luedtkes contend, that publication of the facts obtained is not necessary.
Instead, the liability is for the offensive intrusion. See Dietemann v. Time, Inc., 449 F.2d 245,
24748 (gth Cir.1g71). However, courts have construed “offensive intrusion” to require either
an unreasonable manner of intrusion, or intrusion for an unwarranted purpose. See Sistok v.
Northwestern Tel. Sys., Inc., 189 Mont. 82, 615 P.2d 176, 182 (1980) (surreptitious recording of
telephone conversations may be unreasonable); Froelich v. Werbin, 219 Kan. 461, 548 P.2d 482,
485 (1976) (hair sample taken from hospital trash not invasion of privacy); Senogles v. Security
Benefit Life Ins. Co., 217 Kan. 438, 536 P.2d 1358, 1362-63 (1975) (transmission of plaintiff’s
medical records to life insurance company justified); McLain v. Boise Cascade Corp., 271 Or.
549, 533 P.2d 343, 345-46 (1975) (surveillance of workers’ compensation claimant by filming
his activities outside his home does not give rise to invasion of privacy claim). Paul has failed
to show either that the manner or reason for testing his urine was unreasonable. During his
physical, he voluntarily gave a urine sample for the purpose of testing. Therefore, he cannot
complain that urine testing is “highly offensive.” Compare Dietemann, 449 F.2d at 246 (plaintiff
did not know he was being filmed) with Sistok, 615 P.2d at 178 (recording of conversation was
unknown to plaintiff). Paul can only complain about the purpose of the urine test, that is, to
detect drug usage. However, we have held, supra, that Nabors was entitled to test its employees
for drug usage. As a result, the intrusion was not unwarranted. Paul complains additionally
that he was not aware his urine would be tested for drug usage. In this regard we observe that
Paul was not aware of any of the tests being performed on his urine sample. Nor did he know
the ramifications of those tests. But he did know that whatever the results were they would
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be reported to Nabors. Therefore, his complaint about a particular test is without merit. We
conclude that for these reasons Paul could not maintain an action for invasion of privacy with
regard to the urinalysis conducted October 19.

As to the urinalyses Paul and Clarence refused to take, we hold that no cause of action for
invasion of privacy arises where the intrusion is prevented from taking place. See Gretencord v.
Ford Motor Co., 538 F.Supp. 331, 333 (D.Kan. 1982) (no intrusion took place where employee
refused to allow security guards to search vehicle.).

IV. CONCLUSION

For the reasons expressed above, the decision of the trial court in the case of Paul M.
Luedtke v. Nabors Alaska Drilling, Inc. is AFFIRMED in part and REVERSED in part. The case is
REMANDED to the trial court to determine whether Nabors breached the implied covenant of
good faith and fair dealing in regard to Paul’s suspension. The attorney’s fee award must also
be reconsidered by the trial court, consistent with this disposition.

For the reasons expressed above, the decision of the trial court in the case of Clarence G.
Luedtke v. Nabors Alaska Drilling, Inc. is AFFIRMED.

Notes

1. The Luedtke case demonstrates the diffuse law in the United States on workplace
privacy. Public (governmental) employees may sue for violations of rights of privacy
found in the federal or state constitutions. However, the case law interpreting
the federal constitution and most state constitutions requires state action, thus
excluding claims against private (nongovernmental) employers.

2. Consider the claims brought by the Luedtkes. Their claims are principally common
law tort claims.

3. Privacy is a very broad topic, which can include, for example, the following: video
and audio surveillance; computer, e-mail, and Internet monitoring; drug testing;
psychological testing; controlling nonworking time and activities; administering lie
detector tests; and probing into personal and confidential information.

4. There are federal laws on privacy issues. For example, the Employee Polygraph
Protection Act so severely circumscribes employers™ use of lie detector tests and
information obtained from their administration that employers are well advised not
to give or rely on polygraphs and other lie detectors. See, for example, the so-called
federal Wiretapping Act of the Omnibus Crime Control and Safe Streets Act of
1968, which restricts the interception of telephone calls and other communications,
but it is limited in its application, and it has significant exceptions.

5. There are numerous state statutes that involve privacy issues. For example, New
York, Colorado, and some other states have laws that prohibit employers from taking
adverse actions against employees for engaging in lawful off-duty activities. Michi-
gan passed a law in 2005 that requires employers to guarantee the confidentiality
of employees’ social security numbers. See Michigan Law Battling Identity Theft
Shields Social Security Numbers in the Workplace, DaiLy L. Rep. (BNA) No. 129,
at C-1 (July 7, 2003).

6. Surveys in the United States indicate that many employers engage in monitoring
of employees” computers, e-mails, and Internet usage. Employers are concerned
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principally with potential liability (such as if an employee sends a defamatory e-
mail) and employees’ disclosure of trade secrets and other confidential information.
There is little law, either case law or statutes, in the United States prohibiting or
regulating such electronic monitoring. In contrast, the European Union and some
other nations do regulate electronic monitoring. What problems does this pose for
U.S.-based employers with worksites in nations that regulate electronic monitoring?




4 Canada

A. INTRODUCTION

By agreeing to form the Dominion of Canada, the provinces of Ontario, Quebec, Nova
Scotia, and New Brunswick created the nation of Canada on July 1, 1867, even though
it remained tied to England. Over time the Confederation expanded so that it now
is made up of ten provinces, each with its own legislature, and three northern terri-
tories administered by the federal government. In terms of landmass, Canada is the
second largest country in the world but it has a population of only about thirty mil-
lion. The francophone population comprises about 24 percent of the population but
is concentrated in Quebec, which was the original French colonial settlement. In the
balance of the country, United Kingdom ancestries predominate, although there has
been much immigration from elsewhere. Indigenous peoples live in some concentra-
tion in the three northern territories. A member of the G8 and the OECD, Canada has
the seventh largest economy in the developed world. While importing 25 percent of its
GNP, Canada exports about 33 percent (whereas the United States exports only about 8
percent of its gross national product and the OECD average is about 23 percent). The
United States accounts for about 75 percent of the exports from Canada. From 1985
to 2002, trade between the two countries has more than doubled. Eric Tucker, “Great
Expectations” Defeated?: The Trajectory of Collective Bargaining Regimes in Canada and
the United States Post-NAFTA, 26 Comp. LABOR Law & PoL’Y | 97 (2004) (hereafter,
Great Expectations. See also, GREGG J. BAMBER, RUSSELL D. LANSBURY & N1CK WAILES,
INTERNATIONAL AND COMPARATIVE EMPLOYMENT RELATIONS: (GLOBALISATION AND THE
DEVELOPED MARKET ECONOMIES (4th ed. 2004) (hereinafter INTERNATIONAL & COMPAR-
ATIVE EMPLOYMENT RELATIONS) 94. As of April 15, 2006, unemployment was at 6.4 per-
cent, near a thirty-year low; http://www.statcan.ca/english/freepub/71-001-XIE/2006004/
bfront1.htm.

Until 1982, Canada remained a colony of the United Kingdom, although in the mod-
ern era the United Kingdom ruled Canada in name only. With the passage in 1982 by the
British House of Commons of the Canada Act, the present Constitution of Canada

Thanks to Roy L. Heenan and Audrey Best-Bouchard of the Heenan Blaikie firm in Montreal for their help
with this chapter.
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came into effect though most Canadians view the original British North American
Act of 1867 as the nation’s original Constitution. Although independent of the United
Kingdom, Canada still accepts the monarchy, with the queen appointing the Cana-
dian Governor General, on the advice of the Canadian Prime Minister. The Governor
General performs the ceremonial functions the Queen performs for the United King-
dom. The government is a parliamentary system, both at the national and provincial
levels.

At the national level, the locus of governmental power is in the House of Commons,
made up of 301 seats for representatives from electoral districts across the country. The
prime minister is the leader of the political party that holds a majority of seats in the
House of Commons or of the lead party in a coalition if no one party holds a majority.
The prime minister picks the cabinet ministers from among members of the House of
Commons. There is a Senate, but it exercises little real influence over legislation. The
political structure of the provinces is similar to the federal one, with an elected legislature.
The leader of the party that forms the government is the premier, who appoints the cabinet
ministers.

The Liberal and Conservative parties dominated the federal parliamentary process,
with the Liberal Party generally forming the government. The 1993 election decimated
the Conservatives nationally and the New Democratic Party with which the Canadian
Labour Congress is affiliated also lost much of its support in Parliament. Since 1993, new
regional parties, the Bloc Quebecois, and in the west the very conservative Canadian
Alliance, have made their presence felt at the national level. Thus, there has been a
splintering of support so that the government in power tends to be a coalition. Id. at 93.
Since World War 11, three major national political crises turned on government attempts
to limit spending to reduce inflation by imposing wage controls that interfered with
free collective bargaining by union and management. DONALD D. CARTER, GEOFFREY
ENGLAND, BRIAN ETHERINGTON & GILLES TRUDEAU, LABOUR Law IN CANADA (sth ed.
2002) (hereinafter LABOUR LAW IN CANADA) at 34.

The Supreme Court of Canada, consisting of nine Justices including the Chief Justice
of Canada, is the court of final appeal for the entire country. Although selected by
the prime minister, there is no confirmation process but it is the product of extensive
consultation; it has not been politicized. The Court hears cases for which it grants a leave
to appeal. Each province has its own court system, with discretionary appeals ultimately
going from the highest provincial court to the Supreme Court of Canada. “Thus, the
Supreme Court of Canada has the final word in all common or civil law controversies,
in the interpretation of all federal and provincial statutes, and in the adjudication of
constitutional disputes.” Id. at 37.

The legal background of Canada includes the English-based common law as well as
the French-based civil law. Because of the distinct French and English cultures that exist,
strong regional and even separatist drives continue to be a challenge for the national unity
of Canada. Id. at 31.

Unlike England but like the United States, Canada is a federal system. But federal-
ism operates much differently in Canada than in the United States.While early collec-
tive bargaining legislation was adopted by the federal government, in 1925 the United
Kingdom Privy Council, which was the highest court of appeals for Canada at the time,
decided a case, Toronto Electric Commissioners v. Snider, [1925] 2 D.L.R. 5, A.C. 396,
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1 WW.R. 785 (UKP.C.), that established the priority of provincial, rather than fed-
eral, jurisdiction over most labor and employment matters. In striking down the fed-
eral Industrial Disputes Investigation Act, the Privy Council decided that, in absence
of a national emergency or an industry of national importance, the federal government
lacked jurisdiction to regulate the employment relationship. Section g1 of the Consti-
tution Act grants exclusive powers to the federal parliament, whereas Section 92 does
the same for the provinces. Section 2 of the Canadian Labour Code sets forth the lim-
ited areas of exclusive federal regulation of employment including navigation and ship-
ping, railways, canals and telegraphs, air transportation, radio broadcasting, bands and
“work . . . declared by Parliament to be for the general advantage of Canada. . . .7
Industries analogous to those listed, for example, interprovincial trucking, television,
telecommunications and nuclear energy, are all within exclusive federal jurisdiction. All
other industries continue to be regulated exclusively by the provinces or the territorial
governments because employment, as the Privy Council declared in Toronto Electric,
involves “property and civil rights.” About 10 percent of the nation’s workforce is covered
by federal legislation, with the other go percent within the jurisdiction of the provinces.
ComMMmISSION FOR LABOR COOPERATION, LABOR RELATIONS LAW IN NORTH AMERICA
33 (2000)(hereinafter NORTH AMERICA LABOR Law). “Because labor law in Canada is
provincial rather than national, it has been more sensitive to sub-national swings in polit-
ical strength and labor law reform has been more volatile. Conservative governments
have taken steps to ‘Americanize’ labor laws . . . but NPD and most Liberal govern-
ments have resisted that pressure and, indeed, have often pass legislation that moder-
ately strengthened the private sector collective bargaining regime.” Great Expectations,
at 149.

The Canadian Charter of Rights and Freedoms, which is Schedule B to the Consti-
tution Act, serves as the basis for well developed individual rights. The Charter binds
all levels of government but does not apply to private parties. Section 2 of the Char-
ter provides that, “Everyone has the following fundamental freedoms: (a) freedom of
conscience and religion; (b) freedom of thought, belief, opinion and expression, includ-
ing freedom of the press and other media of communication; (c) freedom of peaceful
assembly; and (d) freedom of association.” Section 1, however, provides a basis for lim-
iting the guaranteed freedoms. “T'he Canadian Charter of Rights and Freedoms guar-
antees the rights and freedoms set out in it subject only to such reasonable limits
prescribed by law as can be demonstrably justified in a free and democratic society.”
See generally, I. INTERNATIONAL LABOR & EMpPLOYMENT Laws (William L. Keller &
Timothy J. Darby eds., 2d ed. 2003) (hereinafter INTERNATIONAL LABOR & EMPLOYMENT
Law) and Doucras G. GILBERT, BRiaN W. BURKETT & Moira K. McCASKILL, CANADIAN
LABOUR AND EMPLOYMENT LAW FOR THE U.S. PRACTITIONER (2000) (hereinafter CANA-
DIAN LABOR & EMPLOYMENT Law). There is, however, no constitutional right to strike.
In General Motors of Canada Ltd. V. C.AW. — Canada, 31 C.L.R.B.R. (2d) 161 (1996),
the Ontario labor board said. “There is no fundamental or constitutionally protected
‘right to strike” in Canada. On the contrary, in a series of cases over the last few years, the
Courts have consistently affirmed that elected legislatures have considerable latitude to
regulate or prohibit industrial conflict — in effect balancing completing claims in the eco-
nomic area so as to accommodate the commercial and community interest in industrial
peace.
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B. INDIVIDUAL EMPLOYMENT LAW

WALLACE vy. UNITED GRAIN GROWERS LTD.

[1997] 3 S.C.R. 701
IACOBUCCI |

1. Facts

In 1972, Public Press, a wholly owned subsidiary of the respondent, United Grain Growers Lid.
(“UGG”), decided to update its operations and seek a larger volume of commercial printing
work. Don Logan was the marketing manager of the company’s publishing and printing
divisions at that time. For Logan, the key to achieving this increase in volume was to hire
someone with an existing record of sales on a specialized piece of equipment known as a
“Web” press.

In April 1972, the appellant, Jack Wallace, met Logan to discuss the possibility of employ-
ment. Wallace had the type of experience that Logan sought, having worked approximately
25 years for a competitor that used the “Web” press. Wallace had become concerned over the
unfair manner in which he and others were being treated by their employer. However, he
expressed some reservation about jeopardizing his secure position at the company. Wallace
explained to Logan that as he was 45 years of age, if he were to leave his current employer
he would require a guarantee of job security. He also sought several assurances from Logan
regarding fair treatment and remuneration. He received such assurances and was told by Logan
that if he performed as expected, he could continue to work for Public Press until retirement.

Wallace commenced employment with Public Press in June of 1972. He enjoyed great
success at the company and was the top salesperson for each of the years he spent in its employ.

On August 22, 1986, Wallace was summarily discharged by Public Press’s sales manager
Leonard Domerecki. Domerecki offered no explanation for his actions. In the days before
the dismissal both Domerecki and UGG’s general manager had complimented Wallace on
his work.

By letter of August 29, 1986, Domerecki advised Wallace that the main reason for his
termination was his inability to perform his duties satisfactorily. Wallace’s statement of claim
alleging wrongful dismissal was issued on October 23, 1986. In its statement of defence, the
respondent alleged that Wallace had been dismissed for cause. This allegation was maintained
for over two years and was only withdrawn when the trial commenced on December 12, 1988.

At the time of his dismissal Wallace was almost 59 years old. He had been employed
by Public Press for 14 years. The termination of his employment and the allegations of
cause created emotional difficulties for Wallace and he was forced to seek psychiatric help.
His attempts to find similar employment were largely unsuccesstul [and he was forced into
bankruptey|.

3. Judicial History

C. Manitoba Court of Queen’s Bench (1993), 87 Man. R. (2d) 161

The appellant contended that he had negotiated a fixed-term contract with UGG that guar-
anteed him security of tenure until retirement, subject only to termination for just cause.
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Lockwood J. rejected that argument. In his view, the making of a fixed-term contract would
occur rarely, if at all. He described such a contract as being special in nature so as to require
very explicit terms. He concluded that the evidence about the meeting between Logan and
Wallace prior to Wallace’s being hired was not sufficient to merit a finding that the parties had
entered a fixed-term contract. Further, he found that in any event, such a contract would be
inconsistent with UGG’s employment policy and that any change in company policy would
require the endorsement of the personnel manager, the general manager or the president of
UGG. A change in the company’s employment policy was neither sought nor granted.

In determining the appropriate period of reasonable notice, Lockwood J. took into account
a number of factors including the appellant’s length of service, his age, the nature of his
employment, the history of the employment relationship, his qualifications, and the availabil-
ity of similar employment. In addition he noted the difficulty that Wallace was experiencing in
finding alternate employment. He attributed that difficulty in large measure to the evidence of
word having circulated in the trade that Wallace “must have done something reprehensible”
to have been dismissed by UGG. Lockwood J. concluded:

Taking the above factors into account, and particularly the fact that the peremptory
dismissal and the subsequent actions of the [respondent] made other employment in
[Wallace’s| field virtually unavailable, I conclude that an award at the top of the scale in
such cases is warranted. I, therefore, fix 24 months as the period of reasonable notice.

In addition to his claim for wages in lieu of notice, Wallace sought damages for mental
distress and made claims in both contract and tort. The claim in contract included damages
for mental distress, loss of reputation and prestige and punitive damages. Citing Vorvis v.
Insurance Corporation of British Columbia, [1989] 1 S.C.R. 1085, Lockwood J. determined
that Wallace’s entitlement to an award under this head of damages turned on whether UGG’s
conduct constituted a separate actionable wrong. He noted that although there was no fixed-
term contract, Wallace had been given a guarantee of security provided he gave UGG no
cause to dismiss him. Relying on Pilon v. Peugeot Canada Ltd. (1980), 14 D.L.R. (3d) 378
(Ont. H.C.), Lockwood ]. concluded that it must have been in the contemplation of UGG
that if Wallace was dismissed without cause or warning, he would probably suffer mental
distress. This was an implied term of the contract and therefore the dismissal constituted a
separate actionable wrong worthy of compensation.

Regarding the claim in tort, the appellant sought damages for negligence including punitive
damages or, alternatively, aggravated damages for wilful or negligent infliction of harassment
and oppression. Lockwood J. began his analysis by reviewing the evidence concerning mental
distress and found that although Wallace’s assignment into personal bankruptey must have
caused him an increasing degree of stress, the dismissal itself constituted the “major com-
ponent” in his depression. Turning to the part of the claim concerning wilful or negligent
infliction of harassment, he accepted the evidence of Domerecki that it was UGG’s inten-
tion to “play hardball” with Wallace, that UGG did not have any reason to dismiss him
and that the reason given in Domerecki’s letter of August 29, 1986 was not true. He also
noted the late withdrawal of the allegations of cause. Lockwood J. held that the behaviour
of the respondent ought to lead to compensation for mental distress by way of aggravated
damages.

In light of the circumstances and having found that the defendant was liable for aggravated
damages resulting from mental distress in both tort and contract, Lockwood J. fixed the award
at $15,000.
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With respect to the appellant’s claim for punitive damages, Lockwood J. relied on the
decision in Vorvis, and concluded that conduct warranting an award of such damages would
have to be of a “harsh, vindictive, reprehensible and malicious nature”. In his view, the
conduct complained of in this case was not sufficient to constitute an actionable wrong, nor
was it of such an extreme nature as to merit condemnation by an award of such damages in
either tort or contract. . . .

4. Issues . . .

B. Fixed-Term Contract

The appellant submitted that the courts below erred in rejecting his claim that he had a
fixed-term contract for employment until retirement. The learned trial judge exhaustively
reviewed all of the circumstances surrounding Wallace's hiring and concluded that there was
insufficient evidence to support this claim. The Court of Appeal accepted the facts as they
were found by the trial judge and agreed with his conclusion. In light of these concurrent
findings of fact, I see no palpable error or other reason to interfere with the conclusion of the
courts below.

C. Damages for Mental Distress

Relying upon the principles enunciated in Vorvis, supra, the Court of Appeal held that any
award of damages beyond compensation for breach of contract for failure to give reasonable
notice of termination “must be founded on a separately actionable course of conduct. . . . 7
The Court of Appeal also noted that this requirement necessarily negates the trial judge’s
reliance on concepts of foreseeability and matters in the contemplation of the parties. An
employment contract is not one in which peace of mind is the very matter contracted for and
so, absent an independently actionable wrong, the foreseeability of mental distress or the fact
that the parties contemplated its occurrence is of no consequence, subject to what I say on
employer conduct below.

The Court of Appeal concluded that there was insufficient evidence to support a finding
that the actions of UGG constituted a separate actionable wrong either in tort or in contract.
[ agree with these findings and see no reason to disturb them. . . .

D. Bad Faith Discharge

The appellant urged this Court to find that he could sue UGG either in contract or in tort
for “bad faith discharge”. With respect to the action in contract, he submitted that the Court
should imply into the employment contract a term that the employee would not be fired except
for cause or legitimate business reasons. I cannot accede to this submission. The law has long
recognized the mutual right of both employers and employees to terminate an employment
contract at any time provided there are no express provisions to the contrary. In Farber v. Royal
Trust Co., [1997] 1 S.C.R. 846, Gonthier J., speaking for the Court, summarized the general
contractual principles applicable to contracts of employment as follows:

In the context of an indeterminate employment contract, one party can resiliate [aban-
don] the contract unilaterally. The resiliation is considered a dismissal if it origi-
nates with the employer and a resignation if it originates with the employee. If an
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employer dismisses an employee without cause, the employer must give the employee
reasonable notice that the contract is about to be terminated or compensation in lieu
thereof.

A requirement of “good faith” reasons for dismissal would, in effect, contravene these prin-
ciples and deprive employers of the ability to determine the composition of their workforce.
In the context of the accepted theories on the employment relationship, such a law would,
in my opinion, be overly intrusive and inconsistent with established principles of employ-
ment law, and more appropriately, should be left to legislative enactment rather than judicial
pronouncement.

[ must also reject the appellant’s claim that he can sue in tort for breach of a good faith and
fair dealing obligation with regard to dismissals. The Court of Appeal noted the absence of
persuasive authority on this pointand concluded thatsuch a torthas notyet been recognized by
Canadian courts.  agree with these findings. To create such a tort in this case would therefore
constitute a radical shift in the law, again a step better left to be taken by the legislatures. For
these reasons I conclude that the appellant is unable to sue in either tort or contract for “bad
faith discharge.”

E. Punitive Damages

Punitive damages are an exception to the general rule that damages are meant to compensate
the plaintiff. The purpose of such an award is the punishment of the defendant. The appellant
argued that the trial judge and the Court of Appeal erred in refusing to award punitive damages.
I do not agree. . . . Lockwood J. found that UGG did not engage in sufficiently “harsh,
vindictive, reprehensible and malicious” conduct to merit condemnation by such an award.
He also noted the absence of an actionable wrong. The Court of Appeal concurred. Again,
there is no reason to interfere with these findings. Consequently, I agree with the courts below
that there is no foundation for an award of punitive damages.

F. Reasonable Notice

The Court of Appeal upheld the trial judge’s findings of fact and agreed that in the circum-
stances of this case damages for failure to give notice ought to be at the high end of the scale.
However, the court found the trial judge’s award of 24 months’ salary in lieu of notice to be
excessive and reflective of an element of aggravated damages having crept into his determi-
nation. It overturned his award and substituted the equivalent of 15 months’ salary. For the
reasons which follow, [ would restore the trial judge’s award of damages in the amount of 24
months’ salary in lieu of notice.

In determining what constitutes reasonable notice of termination, the courts have generally
applied the principles articulated by McRuer C. ]. H. C. in Bardal v. Globe & Mail Ltd. (1960),
24 D.LL.R. (2d) 140 (Ont. H.C.):

There can be no catalogue laid down as to what is reasonable notice in particular classes
of cases. The reasonableness of the notice must be decided with reference to each
particular case, having regard to the character of the employment, the length of service
of the servant, the age of the servant and the availability of similar employment, having
regard to the experience, training and qualifications of the servant.
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This Court adopted the foregoing list of factors in Machtinger v. HOJ Industries Ltd., [1992]
15.C.R. 986, atp. 998. Applying these factors in the instant case, I concur with the trial judge’s
finding that in light of the appellant’s advanced age, his 14-year tenure as the company’s top
salesman and his limited prospects for re-employment, a lengthy period of notice is warranted.
I note, however, that Bardal does not state, nor has it been interpreted to imply, that the factors
it enumerated were exhaustive. Canadian courts have added several additional factors to the
Bardal list. The application of these factors to the assessment of a dismissed employee’s notice
period will depend upon the particular circumstances of the case.

One such factor that has often been considered is whether the dismissed employee had
been induced to leave previous secure employment. According to one authority, many courts
have sought to compensate the reliance and expectation interests of terminated employees
by increasing the period of reasonable notice where the employer has induced the employee
to “quit a secure, well-paying job . . . on the strength of promises of career advancement and
greater responsibility, security and compensation with the new organization” (I. Christie et
al). ...

In my opinion, such inducements are properly included among the considerations which
tend to lengthen the amount of notice required. I concur with the comments of Christie
etal., and recognize that there is a need to safeguard the employee’s reliance and expectation
interests in inducement situations. I note, however, that not all inducements will carry equal
weight when determining the appropriate period of notice. The significance of the induce-
ment in question will vary with the circumstances of the particular case and its effect, if any,
on the notice period is a matter best left to the discretion of the trial judge.

In the instant case, the trial judge found that UGG went to great lengths to relieve Wallace’s
fears about jeopardizing his existing secure employment and to entice him into joining their
company. [The trial judge stated:

The [respondent] wanted a man with the skills of the [appellant] and to get him was
prepared to accommodate his demands. . . . [have found that there was no fixed-term
contract. However, there was, in the assurance given to him, a guarantee of security,
provided he gave the [respondent] no cause to dismiss him. [Emphasis added.

In addition to the promise that he could continue to work for the company until retirement,
UGG also offered several assurances with respect to fair treatment. Further, despite the fact
that the company only had salary arrangements with their existing employees, they assured
Wallace that they would implement a commission basis for him. Although the trial judge did
not make specific reference to the inducement factor in his analysis of reasonable notice, |
believe that, in the circumstances of this case, these inducements, in particular the guarantee
of job security, are factors which support his decision to award damages at the high end of the
scale.

The appellant urged this Court to recognize the ability of a dismissed employee to sue in
contract or alternatively in tort for “bad faith discharge”. Although I have rejected both as
avenues for recovery, by no means do I condone the behaviour of employers who subject
employees to callous and insensitive treatment in their dismissal, showing no regard for their
welfare. Rather, I believe that such bad faith conduct in the manner of dismissal is another
factor that is properly compensated for by an addition to the notice period.

[Several earlier decisions] preclude extending the notice period to account for manner
of dismissal. Generally speaking, these cases have found that claims relating to the manner
in which the discharge took place are not properly considered in an action for damages for
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breach of contract. Rather, it is said, damages are limited to injuries that flow from the breach
itself, which in the employment context is the failure to give reasonable notice. The manner
of dismissal was found not to affect these damages.

Although these decisions are grounded in general principles of contract law, I believe,
with respect, that they have all failed to take into account the unique characteristics of the
particular type of contract with which they were concerned, namely, a contract of employment.
Similarly, there was not an appropriate recognition of the special relationship which these
contracts govern. In my view, both are relevant considerations.

The contract of employmenthas many characteristics that set it apart from the ordinary com-
mercial contract. As K. Swinton noted in “Contract Law and the Employment Relationship:
The Proper Forum for Reform”, in B. J. Reiter and J. Swan, eds., Studies in Contract Law

(1980), 357, 363:

... the terms of the employment contract rarely result from an exercise of free bargaining
power in the way that the paradigm commercial exchange between two traders does.
Individual employees on the whole lack both the bargaining power and the informa-
tion necessary to achieve more favourable contract provisions than those offered by the
employer, particularly with regard to tenure.

This power imbalance is not limited to the employment contract itself. Rather, it informs
virtually all facets of the employment relationship. In Slaight Communications Inc. v. David-
son, [1989] 1 S.C.R. 1038, Dickson C. J., writing for the majority of the Court, had occasion
to comment on the nature of this relationship. At pp. 1051-52 he quoted with approval from
P. Davies and M. Freedland, Kahn-Freund’s Labour and the Law (3rd ed. 1983):

[T]he relation between an employer and an isolated employee or worker is typically a
relation between a bearer of power and one who is not a bearer of power. In its inception
it is an act of submission, in its operation it is a condition of subordination. . . .

This unequal balance of power led the majority of the Court in Slaight Communications,
supra, to describe employees as a vulnerable group in society. The vulnerability of employees
is underscored by the level of importance which our society attaches to employment. As
Dickson C. J. noted in Reference Re Public Service Employee Relations Act (Alta.), [1987] 1
S.CR. 313, 368:

Work is one of the most fundamental aspects in a person’s life, providing the individual
with a means of financial support and, as importantly, a contributory role in society. A
person’s employment is an essential component of his or her sense of identity, self-worth
and emotional well-being.

Thus, for most people, work is one of the defining features of their lives. Accordingly,
any change in a person’s employment status is bound to have far-reaching repercussions. In
“Aggravated Damages and the Employment Contract”, Schai noted that, “[w]hen this change
is involuntary, the extent of our ‘personal dislocation’ is even greater.”

The point at which the employment relationship ruptures is the time when the employee
is most vulnerable and hence, most in need of protection. In recognition of this need, the law
ought to encourage conduct that minimizes the damage and dislocation (both economic and
personal) that result from dismissal. In Machtinger, it was noted that the manner in which
employment can be terminated is equally important to an individual’s identity as the work
itself. By way of expanding upon this statement, I note that the loss of one’s job is always
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a traumatic event. However, when termination is accompanied by acts of bad faith in the
manner of discharge, the results can be especially devastating. In my opinion, to ensure that
employees receive adequate protection, employers ought to be held to an obligation of good
faith and fair dealing in the manner of dismissal, the breach of which will be compensated
for by adding to the length of the notice period.

The obligation of good faith and fair dealing is incapable of precise definition. However, ata
minimum, I believe that in the course of dismissal employers ought to be candid, reasonable,
honest and forthright with their employees and should refrain from engaging in conduct
that is unfair or is in bad faith by being, for example, untruthful, misleading or unduly
insensitive. . . . I note that, depending upon the circumstances of the individual case, not
all acts of bad faith or unfair dealing will be equally injurious and thus, the amount by which
the notice period is extended will vary. Furthermore, I do not intend to advocate anything
akin to an automatic claim for damages under this heading in every case of dismissal. In each
case, the trial judge must examine the nature of the bad faith conduct and its impact in the
circumstances.

The Court of Appeal in the instant case recognized the relevance of manner of dismissal in
the determination of the appropriate period of reasonable notice. However, the court found
that this factor could only be considered “where itimpacts on the future employment prospects
of the dismissed employee”. With respect, I believe that this is an overly restrictive view. In
my opinion, the law must recognize a more expansive list of injuries which may flow from
unfair treatment or bad faith in the manner of dismissal.

It has long been accepted that a dismissed employee is not entitled to compensation for
injuries flowing from the fact of the dismissal itself. Thus, although the loss of a job is very
often the cause of injured feelings and emotional upset, the law does not recognize these as
compensable losses. However, where an employee can establish that an employer engaged
in bad faith conduct or unfair dealing in the course of dismissal, injuries such as humiliation,
embarrassment and damage to one’s sense of self-worth and self-esteem might all be worthy
of compensation depending upon the circumstances of the case. In these situations, compen-
sation does not flow from the fact of dismissal itself, but rather from the manner in which the
dismissal was effected by the employer. . . .

In the case before this Court, the trial judge documented several examples of bad faith
conduct on the part of UGG. He noted the abrupt manner in which Wallace was dismissed
despite having received compliments on his work from his superiors only days before. He
found that UGG made a conscious decision to “play hardball” with Wallace and maintained
unfounded allegations of cause until the day the trial began. Further, as a result of UGG’s
persistence in maintaining these allegations, “|w|ord got around, and it was rumoured in the
trade that he had been involved in some wrongdoing”. Finally, he found that the dismissal
and subsequent events were largely responsible for causing Wallace’s depression. Having
considered the Bardal list of factors, he stated:

Taking [these] factors into account, and particularly the fact that the peremptory dis-
missal and the subsequent actions of the defendant made other employment in his field
virtually unavailable, I conclude that an award at the top of the scale in such cases is
warranted.

I agree with the trial judge’s conclusion that the actions of UGG seriously diminished
Wallace’s prospects of finding similar employment. In light of this fact, and the other
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circumstances of this case, I am not persuaded that the trial judge erred in awarding the
equivalent of 24 months’ salary in lieu of notice. It may be that such an award is at the high
end of the scale; however, taking into account all of the relevant factors, this award is not
unreasonable and accordingly, I can see no reason to interfere. Therefore, for the reasons
above, I would restore the order of the trial judge with respect to the appropriate period of
reasonable notice and allow the appeal on this ground. . . .

McLacHLIN . (dissenting in part, joined by La ForesT and L’'HEurEUX-DUBE) — I have read
the reasons of Justice lacobucci. While I agree with much of his reasons, my view of the law
leads me to differ both in method and in result.

As to method, I differ from lacobucci J. in two respects. First, [ am of the view that an award
of damages for wrongful dismissal should be confined to factors relevant to the prospect of
finding replacement employment. It follows that the notice period upon which such damages
are based should only be increased for manner of dismissal if this impacts on the employee’s
prospects of re-employment. Secondly, I am of the view the law has evolved to permit recog-
nition of an implied duty of good faith in termination of the employment.

These differences lead me to a different result than my colleague. [ would uphold the trial
judge’s award of damages for wrongful dismissal based on a 24-month notice period. I would
also uphold the trial judge’s award of $15,000 for mental distress on the basis of breach of the
contractual obligation of good faith in dismissing an employee.

The action for wrongful dismissal is based on an implied obligation in the employment
contract to give reasonable notice of an intention to terminate the relationship (or pay in lieu
thereof) in the absence of just cause for dismissal. If an employer fails to provide reasonable
notice of termination, the employee can bring an action for breach of the implied term. A
“wrongful dismissal” action is not concerned with the wrongness or rightness of the dismissal
itself. Far from making dismissal a wrong, the law entitles both employer and employee to
terminate the employment relationship without cause. A wrong arises only if the employer
breaches the contract by failing to give the dismissed employee reasonable notice of termina-
tion. The remedy for this breach of contract is an award of damages based on the period of
notice which should have been given. The length of the notice period is based on the time
reasonably required to find similar employment. The damages represent what the employee
would have earned in this period. These damages place the employee in the position that he
or she would have been in had the contract been performed - the proper measure of damages
for breach of contract. . . .

My colleague, lacobucci J., holds that the manner of dismissal may be considered generally
in defining the notice period for wrongful dismissal. An alternative view is that the manner
of dismissal should only be considered in defining the notice period where the manner of
dismissal impacts on the difficulty of finding replacement employment, and that absent this
connection, damages for the manner of termination must be based on some other cause of
action.

I prefer the second approach for the following reasons. First, this solution seems to me
more consistent with the nature of the action for wrongful dismissal. Second, this approach,
unlike the alternative, honours the principle that damages must be grounded in a cause of
action. Third, this approach seems to me more consistent with the authorities, notably Vorvis
v. Insurance Corporation of British Columbia, [1989] 1 S.C.R. 1085, per McIntyre J. Fourth,
this approach will better aid certainty and predictability in the law governing damages for
termination of employment. Finally, there are other equally effective ways to remedy wrongs
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related to the manner of dismissal which do not affect the prospect of finding replacement
work. . . .

Notes

1.

Why was Wallace’s claim for an express, oral contract for employment until retire-
ment rejected? Given the fact that, in recruiting Wallace, the employer gave him
“a guarantee of security” unless he gave them cause to fire him, why was that not
sufficient to support a finding of an express employment contract? What more
would be necessary to find that such a contract existed? Assuming that Don Logan,
the marketing manager of the publishing division, had authority to hire, aren’t his
promises binding on the employer? If Logan had actual or apparent authority to
hire Wallace, is it relevant that the employer had an employment policy in place
that was inconsistent with a fixed term contract? Is the Court stretching to push
every employment termination case out of treatment as an express agreement for
job security into a case of an implied breach of a duty to provide reasonable notice?
What is Canada’s default rule for employers terminating employees? “At common
law in Canada, an employee can be dismissed summarily only for cause. All other
terminations must be on ‘reasonable’ notice, unless there is an express term of the
contract to the contrary.” CANADIAN LABOR & EMPLOYMENT Law, at 136. How does
that rule differ from the United States” at-will rule?

On what basis is the reasonable notice requirement imposed on the discretion of
the parties to terminate the employment relationship? Does implying a term as a
matter of law into the contract actually reflect the intent the parties would have if,
at the time of hiring, they were asked what notice should be given? The reasonable
notice requirement softens the at-will rule by giving the employee income during
the notice period and a continuing job, if the payment for the notice period is not
made in lieu of continuing employment. One “rule” of practical significance in
employment is that it is easier to get a new job when you are employed than if you
are unemployed. Should an employee who has received a termination notice try
to continue working during the notice period or is it better to take the money and
leave?

If the rationale for the reasonable notice rule is to give the employee a chance to
find suitable replacement employment, what impact does the manner of discharge
have on that? Do you find the majority or dissent’s position more convincing on
this point?

Why does the majority refuse to accept a bad faith discharge claim? How close to
establishing a “for cause” standard for discharge is the dissent’s view that a cause of
action for breach of the duty of good faith and fair dealing applies to the manner of
discharge? Wouldn't the basic reason for the decision to discharge be put to the test
in deciding the manner of discharge? The less justified the decision to discharge,
the easier it is to find the manner of the discharge to be in bad faith.

What factors did the Wallace court say go into deciding what is reasonable notice?
The Bardal factors include “the character of the employment, the length of service
of the servant, the age of the servant and the availability of similar employment,
having regard to the experience, training and qualifications of the servant.” The
Wallace majority adds whether the employee had been “induced to leave previous
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secure employment” and the manner in which the employer treated the employee
in discharging her. Until recently, somewhat longer periods were found reason-
able for higher status, managerial and professional jobs. More recently, courts have
found that the nonmanagerial nature of the work should not reduce the notice
period. INTERNATIONAL LABOR & EMPLOYMENT Law, at 21-9. Given the impact of
globalization on blue collar employment, should the notice period for manufactur-
ing workers be increased to take account of the dithculty they have in finding new
jobs? Or is the impact of globalization now increasing for the white collar workers?
How should an employer decide what length of time that is reasonable notice.
See Appendix F, CaNADIAN LABOUR & EmMPLOYMENT LAW for description of court
decisions by length of reasonable notice period found to apply. To some extent, the
notice period that is reasonable has been a moving target. “In the 1960s the courts
astonished the legal community by making awards of 12 months’ notice, thereby
demolishing the pre-existing ‘unofficial’ ceiling of 6 months. By the 199os, awards of
24 months’ duration has become commonplace. Today, some courts have awarded
as much as 30 months’ reasonable notice.” LABOUR Law IN CANADA, at 181. How
should an employee who has been given a notice of termination respond?

Every jurisdiction in Canada has established, as part of its basic statutory labor stan-
dards, notice periods necessary to be given before employment can be terminated.
Why doesn’t the court limit the recovery to those periods instead of the case-by-case
approach it takes?

Do the uncertainties of the reasonable notice rule as developed in Wallace give
employers an incentive to reach express, written employment agreements? The
parties can agree to a period of notice in order to terminate the agreement that will
withstand judicial oversight as long as it provides the minimum period provided by
the applicable provincial or federal statute. Or would the express agreement have
to also comport with the common law notice standards as described in Wallace?
Machtinger v. HOJ Industries, Ltd, [1992] 1 S.C.R. 896 (individual employment
contract limiting notice period trumps common law reasonable notice requirement
but not statutory notice periods).

Until the eve of trial, the United Grain Growers asserted that Wallace had been
discharged for cause. The employer’s duty to give reasonable notice does not apply
if it can show that it has good cause for terminating the employee. Good cause has
been found in situations where the employee has a conflict of interest, has excessive
or unauthorized absences, theft, sabotage, fighting on the job, insubordination,
intoxication or drug use in the workplace, incompetence or negligent performance
of the work and some off-duty conduct, e.g., some crimes that are incompatible
with continued employment. See INTERNATIONAL LABOR & EMPLOYMENT Laws, at
21-13.

In McKinley v. B. C. Telephone Co., [2001] 2 S.C.R. 161, the Court addressed a
splitin authority as to whether employee dishonesty is per se good cause or whether
a balancing test applied. The case involved an employee who was on extended
medical leave because of hypertension. The employee wanted to be transferred to
a less stressful position but the employer terminated him when he refused to return
to his prior job. In defense of his wrongful discharge claim, the employer originally
argued the doctrine of contract frustration — because of McKinley’s illness, the
contract was frustrated and could be terminated. But, in discovery, the employer
learned that McKinley’s cardiologist had told him he could return to his prior job
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if he took a prescription “beta blocker” to control his blood pressure. McKinley
had never told the employer of this and instead had insisted his doctors thought
he should be transferred to a different job. The Court adopted the following test of
how employee dishonesty should be treated in a wrongful discharge case:

48.Tam of the view that whether an employer is justified in dismissing an employee
on the grounds of dishonesty is a question that requires an assessment of the context
of the alleged misconduct. More specifically, the test is whether the employee’s
dishonesty gave rise to a breakdown in the employment relationship. This test
can be expressed in different ways. One could say, for example, that just cause
for dismissal exists where the dishonesty violates an essential condition of the
employment contract, breaches the faith inherent to the work relationship, or is
fundamentally or directly inconsistent with the employee’s obligations to his or
her employer.

49 In accordance with this test, a trial judge must instruct the jury to determine:
(1) whether the evidence established the employee’s deceitful conduct on a bal-
ance of probabilities; and (2) if so, whether the nature and degree of the dishonesty
warranted dismissal. In my view, the second branch of this test does not blend ques-
tions of fact and law. Rather, assessing the seriousness of the misconduct requires
the facts established at trial to be carefully considered and balanced. As such, it is
a factual inquiry for the jury to undertake.

The Court affirmed a jury finding for the employee based on an instruction that
the dishonesty, if any, constituted a breakdown in the employment relationship.
Because the employer had not proven good cause, the jury determined that a
reasonable notice period would be twenty-two months, and then added four more
months following Wallace because of the manner in which he was terminated.
The McKinley Court also addressed the role of aggravated and punitive damages
in wrongful discharge cases. Aggravated “damages could be awarded where: (1) an
employer’s conduct was ‘independently actionable’, (2) it amounted to a wrong
that was separate from the breach of contract for failure to give reasonable notice
of termination, and (3) it arises from the dismissal itself, rather than the employer’s
conduct before or after the dismissal.” The judge, finding some evidence of willful
or malicious conduct by the employer, instructed the jury on aggravated damages.
The jury found for the employee, awarding him C$100,000 in aggravated damages.
The Court reversed finding “a fair reading of the evidence does not, in my view,
suggest that the respondents acted with an intention to harm the appellant either
by deliberately inflicting mental distress or by acting in a discriminatory manner.”
The fact that the employer tried, but failed, to find an alternative position for
McKinley undermined the possibility of finding that the employer committed a
wrong separate from the failure to give reasonable notice. Was the “hard ball”
treatment of the employee in Wallace sufficient to justify aggravated damages?
Why did the Court in Wallace find insufficient evidence to support a finding that
the employer’s actions constituted an actionable wrong separate from his reasonable
notice claims?

The McKinley Court also distinguished aggravated and punitive damages. “While
aggravated damages aim to compensate for intangible injury, punitive damages
are penal and exemplary in nature, and may be awarded only where the conduct
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giving rise to the complaint is found to merit punishment.” In upholding the
trial judge’s denial of an instruction on punitive damages, the Wallace Court said
that the employer’s behavior “was not suthiciently harsh, vindictive, reprehensible,
malicious or extreme in nature to warrant punishment.” What is the difference
between aggravated and punitive damages?

13.  In Quebec, wrongful dismissal claims involve granting the dismissed employees
“dommage moraux such as mental distress, humiliation, anxiety and damage to
reputation” by the way in which the employer terminated the employee. LABOUR
Law 1N CANADA, at 198.

14.  Employees have duties under the law applicable to individual employment. “Under
both the Canadian common law and civil law systems, all employees owe a duty
of loyalty, good faith, and honesty to their employers. . . . Once employment has
ended, the employee’s duty generally is limited to not making use of confidential
information from the former employer.” See INTERNATIONAL LABOR & EmPLOY-
MENT LAW, at 21-16.

15.  Covenants not to compete are permissible if the employer proves their reasonable-
ness and necessity. Reasonableness “is determined not only as between the parties,
but also in light of the public interest in employees” ability to move freely from one
employer to another.” Id. at 2118.

C. UNIONS AND COLLECTIVE BARGAINING

At common law, the activity of the early-nineteenth-century apprentice and journeyman’s
associations were criminal as illegal conspiracies in restraint of trade. Even in Quebec
which is based on the French civil law tradition, the common law of crimes applied to
criminalize union activities. In the 1870s, a number of statutes were adopted decrimi-
nalizing union and their activities such as strikes and peaceful picketing. The Industrial
Disputes Investigation Act of 1907, struck down as unconstitutional in Toronto Electric,
contained a number of features that still characterize Canadian labor law. First, the Act
was the source for the tradition of having labor law enforced by tripartite boards made up
of labor, employer and neutral representatives. The second was that strikes and lockouts
could be delayed pending such a board’s investigation and public report.

During the 1930s, many of the provinces adopted legislation loosely based on the
United State’s Wagner Act. These laws were inadequate because they failed to require
employers to bargain collectively. In response, workers engaged in massive strikes. “In
1943 the crisis reached its peak as the steel industry was shut down by a nation-wide
walkout and one out of every three workers was on strike.” LABOUR Law IN CANADA, at 53.
That year the federal government acting pursuant to its emergency powers issued Order
in Council 1003 (P.C. 1003), which was modeled on U.S. labor law. P.C. 1003 contained
several features that differed from U.S. law, most significantly the arbitration of grievances
was mandatory and strikes and lockouts were forbidden during the term of a collective
bargaining agreement. After the emergency ended in 1948, the provinces adopted labor
legislation that is based on the U.S. model but that retains some of the distinctive features
of earlier Canadian labor law. INTERNATIONAL LABOR & EMPLOYMENT LAWw, at 21-19—22.

Canada has ratified ILO Convention 87, protecting the freedom of association but it
has not ratified Convention ¢8, which goes further to protect that right. Between 1954 and
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2005, 91 complaints have been filed against Canada for violating freedom of association
rights, “giving it the dubious distinction of having the most of all G-7 countries.” Great
Expectations, at 129. “The ILO Committee on Freedom of Association has repeatedly
noted with regret that various Canadian governments are violating workers” freedom of
association and requested that the offending legislation be repealed. These finding and
requests have been ignored.” Id. Only two complaints have been filed against Canada
pursuant to the labor side agreement of NAFTA. One complaint was withdrawn and the
second was not accepted by the American NAO. Id. at 129-130.

The largest confederation of unions is the Canadian Labour Congress (CLC), made
up of unions representing about two-thirds of all union members. The second largest
confederation, the Conféderération des Syndicats Nationaux (CSN),is geographically
centered in Quebec and it has about 10 percent of all union members. Other, smaller
confederations and some independent unions represent the rest. LABOUR LAw IN CANADA,
at 206. At an earlier time, more of the unions were “international,” that is, unions that
operated in the United States and Canada. Although still true, there is more focus on
Canadian unions especially since the Canadian Auto Workers split from the international
United Auto Workers in 1985. “International unions made up 29.9 per cent of total union
membership in19g8, asignificant decline fromlevelsof . . . 44.7 per centin 1981.” Id. at203.

Like the union movement in the United States, unions in Canada have generally
accepted capitalism and tended to focus on representing workers of employers as a first
priority with political activism secondary. In the 1960s, however, many unions affliated
with the New Democratic Party (NDP), which had some success particularly at the
provincial level for a period of time. LABOUR Law IN CANADA, at 57. “A variety of union
philosophies are represented. Most of the old craft groups still espouse US-style apolitical
‘business unionism.” A larger number of unions see themselves as fulfilling a broader
role, and actively support the NPD and various social causes. A few groups, principally
in Quebec, are highly politicized and occasionally criticize the prevailing economic sys-
tem from a socialist perspective. But rhetoric aside, the major function of all unions
is collective bargaining.” INTERNATIONAL & COMPARATIVE EMPLOYMENT RELATIONS,
at go.

“Since the 1980s, union membership in Canada has experienced a gradual but slow
decline. In 1998, 32.5 per cent of non-agricultural paid workers were unionized, down
from 37.9 per cent in 1984.” LABOUR Law IN CANADA, at 54. “Union density in the private
sector has dropped below twenty percent in Canada and nine percent in the United
States, while public sector union density is about seventy-five percent in Canada and
thirty-seven percent in the United States.” Great Expectations, at 10q.

With the complete independence of Canada in 1982 and, importantly, the adoption
of the Canadian Charter of Rights and Freedoms, labor law was to some extent consti-
tutionalized. Section 2(d) of the Charter provides that “everyone has the . . . freedom of
association.” In Reference re Public Service Relations Act (Alta.) [1987], 87 C.L.L.C. 14,021
(S.C.C.), the Supreme Court defined that as “the freedom to work for the establishment
of an association, to belong to an association, to maintain it, and to participate in its
lawful activity without penalty or reprisal.” This includes the right to form, join and
maintain a union. In Dunmore v. Ontario (Attorney General), [2001] 3 S.C.R. 1016, the
Court considered an attack on Ontario’s collective bargaining statute that deprived agri-
cultural workers of access to a statutory collective bargaining scheme but also left them
unprotected from employer retaliation for engaging in organizing activity. Finding the
law violated the collective aspect of the freedom of association rights of these workers,
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it found that the Charter required the government of Ontario to protect agricultural
workers against employer retaliation and to provide the workers” association the right to
make representations to their employer. See, Great Expectations, at 130-132.

All jurisdictions protect the rights of workers against discrimination because of union-
ism. A presumption of dismissal for union activity is relatively easy to establish by showing,
for example, that the employee active in the union who was dismissed for poor work had
never been previously criticized, or that only union activists were discharged for grounds of
redundancy. With such a presumption, the burden of persuasion shifts to the employer to
prove that union activities played no part in the decision it made. Labour Law in Canada,

at 237.

1. Union Recognition

Generally following tradition of union organizing in the United States, Canadian unions
essentially focus on organizing the workers of an employer one bargaining unit at a
time. To be treated as a union, the labor board makes sure there is an arms length
relationship between the union and any employer, the union has a purpose of engaging
in collective bargaining, and that it does not discriminate in its membership. LABOUR Law
IN CANADA, at 257-260. The legal steps in the organization process are: (1) The union files
its petition for certification to be certified as the collective bargaining representative with
the appropriate labor board along with evidence of support among the targeted group of
workers, typically signed union authorization cards. (2) The employer receives and posts
the certification procedure. (3) The board verifies the evidence of union membership.
(4) The board official gathers evidence on the issue of the appropriateness of the unit
of workers the union requests to represent. (5) Employees not wishing to be represented
by the union may file a petition to this effect with the labor board. These petitions are
perused carefully to make sure that the employer has played no part in them. Id. at 204.

Not all jurisdictions, however, follow exactly the same approach. Five provinces follow
the U.S. model by having the union file with the labor board a “showing of interest” — in
the United States it is 30 percent, among these provinces it varies 40 to 45 percent — of
signed authorization cards of workers in the bargaining unit that the union is targeting for
organization. With that showing of interest, the board quickly holds an election, which
determines representation status. In contrast, federal law and the law of the other provinces
allow their labor relations boards to certify unions without holding an election if the union
has signed membership cards from at least a majority of the workers in the unit. Only if
the petitioning union has a sufficient showing of interest but does not have authorization
cards signed by a majority of the workers does the board hold an election. INTERNATIONAL
LABOR & EMPLOYMENT LAWS, at 21-26—28. The issue of card-count certifications has been
an important issue politically among many of the different provinces, with provincial law
bouncing one way and then the next as a result of changes in the provincial governments.
See, Great Expectations, at 120-123.

Notes

1. What is the effect of certifying a union based on a card showing? In the United
States, an employer, even with actual knowledge of a union majority, can reject a
union request for recognition to force the union to file an election petition with
the N.L.R.B. How should a Canadian union in a province that allowed a union to
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be recognized without an election go about organizing a workplace? With a secret
organizational campaign and the possibility of recognition withoutan election, does
that mean the employer can be effectively denied any practical access to present
its case about unionization before it can be ordered to recognize and bargain with
the union?

2. Onone hand, quiet organization plus recognition based on a card majority without
an election would reduce the number of unfair labor practice charges that typically
grow out of election campaigns, if the experience of the United States would be
replicated in Canada. In the United States, election campaigns are rife with claims
of discriminatory treatment of union supporters, threats to the jobs of workers and
other conduct that can undermine employee support for a union. On the other
hand, it does limit the chance employees have to hear their employer’s side of the
story on unionization. Should the United States adopt the approach taken by those
Canadian jurisdictions that certify unions without an election if the union can
demonstrate that a majority of the workers have signed union authorization cards?

3. BEven in those jurisdictions requiring an election to determine union status, the
election is held very quickly. In Ontario, for example, an “instant election” is
held within five to seven days from the union’s filing the petition for certification.
Issues regarding the appropriateness of the unit the union wants to represent and
the eligibility of voters are not decided until after the election has been held.
Would you support moving to an “instant election” approach in the United States
where presently the procedures that must be satisfied before an election, including
hearings and a decision over the appropriateness of the bargaining unit the union
requests, take place before an election is ordered? How would such an approach
affect the dynamics of a union organization campaign?

4. Injurisdictions, such as Ontario, where certification is generally by election, there
is authority for the labor board to order certification of a union as a bargaining
representative as a remedy based on employer election misconduct where no other
remedy, including another election, would be sufficient to counter the effects of
the employer’s conduct. See Wal-Mart [1997] O.L.R.B. Rep. Jan./Feb. 141. There
is a similar rule in the United States that a union, that at one point had a majority
had it destroyed irreparably by employer unfair labor practices, may be entitled to
a bargaining order as a remedy for the employer’s unfair labor practices. NLRB v.
Gissel Packing Co., 395 U.S. 575 (1969). If a union cannot win an election, how can
it be expected to bargain successtully, even if the employer is ordered to recognize
and bargain with it?

5. As of the date the union applies for certification, all Canadian jurisdictions impose
a freeze on existing terms of employment until the application is dismissed or until
a notice to bargain is given pursuant to the certification of the union. Basically, a
“business as usual” standard applies so that an employer may be obliged to imple-
ment scheduled wage increases or benefit improvements. CANADIAN LABOUR &
EMPLOYMENT Law, at 48—49.

2. Collective Bargaining

With certain exceptions for some nationwide industries such as airlines and broadcasting
that bargain on a national basis, “the bargaining unit encompasses the employees at a
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single plant or other installation of the employer, [so] this means that collective bar-
gaining agreements are normally concluded at the plant level.” INTERNATIONAL LABOR &
EMPLOYMENT LAaw at 21-31. In contrast, in France and Germany, bargaining tends to occur
between a union and an association of employers one step removed from the employers
that are members of the association. In that way, a collective bargaining agreement can
have broad coverage in a particular type of business. As is true under French and German
law, Quebec provides for the extension of collective bargaining agreements by government
decree to employers and employees not party to a collective agreement. This decree pro-
cedure has, however, gone out of favor in recent years. LABOUR LAW IN CANADA, at137-138.

There are signs that unions have had reduced effectiveness since Canada and the
United States signed a free trade agreement and later set up NAFTA. “[T]he union-
nonunion wage differential is estimated to have shrunk from approximately 25% in the
late 1970s to 8% in 1997. Major private sector wage settlements have decreased from an
average of 4.8% between 1982 and 1988 to an average of 2.6% between 1989 and 2001.
There has also been a breakdown of the linkage between productivity gains and wage
increases. For example, between 1992 and 2002, productivity in manufacturing increased
nearly 18% while real hourly wages increased just 3.3%.” Great Expectations, at 127.

As in the United States, twin principles of “majoritarianism” and “exclusivity” apply:
Once having been selected by a majority of workers in a unit, the union is the exclusive
bargaining representative of all the workers in the unit, even those who have not joined
the union. The employer can bargain only with the union and no other entity, or the unit
members themselves. Id. at 286-288.

Once a union is certified, then there is another freeze on the employer’s ability to
change terms of employment beyond the business as usual standard. The nature of
the duty to bargain is similar to that imposed on the parties to collective bargaining in
the United States. There is, however, one difference in the situation where a union is
bargaining for a first contract with an employer after certification. Under federal law as
well as the law of seven provinces, there is a first contract arbitration procedure in which
the labor board will impose a collective bargaining agreement if the parties fail to reach
agreement. This “interest” arbitration is not available under private sector labor law in
the United States.

SASKATCHEWAN INDIAN GAMING AUTHORITY INC. AND C.A.W. — CANADA
(2002) 84 C.L.R.B.R. (2d) 233

[After two unsuccessful bargaining sessions and twelve meetings with a conciliation officer
of the Saskatchewan Labour Relations Board, the union asked for and received first contract
arbitration. |

Is it appropriate for the Board to assist the parties in the conclusion of the first collective
agreement?
41. In the reasons for decision issued by the Board on January 25, 2001, the Board summarized
its approach to providing assistance in the conclusion of a first collective agreement as follows

atp. 53:
“[25] Our Board interpreted s. 26.5 of the Act as permitting Board intervention in a first

collective agreement setting when negotiations have broken down. The Board stressed
that “the overall purpose of the provision is to intervene, where the situation warrants
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it, in an attempt to preserve the collective bargaining relationship, and the ability of the
trade union to continue to represent employees.”

42. 'The reasons that may lead to the breakdown of collective bargaining are varied. In the
Prairie Micro-Tech Inc. case, the Board identified the following factors that may result in
Board intervention:

“Areview of the jurisprudence shows that the problem which most often gives rise to the
use of first contract arbitration is the obduracy or illegal conduct of an employer who
is determined to thwart or ignore the trade union. Other problems may also threaten to
destroy the relationship, such as, for example, the emergence of an insoluble industrial
dispute, or roadblocks created by the incompetence or inexperience of negotiators on
either side.”

43. Again, in the Board reiterated its overall approach to first collective agreement assistance
as follows:

“6. [Section] 26.5 of the Act adopts a “mediation/breakdown” model of intervention in
first collective agreement negotiations, as opposed to a “bad faith/extraordinary” remedy
model. The Board stressed the need to reinforce the collective bargaining system through
its intervention under s. 26.5, rather than replace that system.”

44. Unlike the Ontario counterpart, our s. 26.5 does not require the Board to determine the
reasons why the process of collective bargaining has been unsuccessful. . . .

48. The tenor of this Board’s approach is very similar to the approach set out by the Ontario
Labour Relations Board in that we try to discern if the applicant has engaged in a serious
and concerted effort to achieve a collective agreement with the respondent. If there is any
suggestion that the applicant is withholding offers for the purpose of maintaining some wiggle
room on an application for first collective agreement assistance, the Board will be reluctant
to provide assistance under s. 20.5. The Board agent’s intervention is an effective means of
determining if the parties are serious about arriving at a collective agreement, or whether they
are going through the motions of bargaining while holding back potential settlement offers in
the hopes of achieving more from the Board. The “narcotic effect” that may occur if access
to the first collective agreement provisions is granted too readily can be counteracted by the
intervention of an experienced conciliator in the form of a Board agent who can provide the
Board with an assessment of the genuineness of the collective bargaining efforts.

49. Unlike the Ontario board, however, we are not required by our statute to determine
the reason why collective bargaining has not been successful. We are not required to assess
blame for the failure of the collective bargaining process and can focus instead on assessing
the efforts of both parties to conclude the first collective agreement. Obviously, in cases where
one party does not engage in the process in a fair and thorough manner, the Board will note
how the behaviour contributed to the breakdown of the process. Overall, however, the Board
is not required to determine who or what is responsible for the breakdown in the process of
collective bargaining so long as the parties have engaged in serious and genuine collective
bargaining.

50. In the present case, there are a number of factors which lead the Board to the conclusion
that first collective agreement assistance should be provided to the parties. The parties have
engaged in extensive and protracted negotiations. They voluntarily accessed the services of
a conciliation officer from Saskatchewan Labour prior to secking first contract assistance
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from the Board. The Board agent noted that “during all meetings the parties worked towards
resolving the outstanding issues in an effort to reach a collective bargaining agreement”. There
is no doubt in the Board’s mind that the union, in particular, made substantial efforts in order
to achieve a first collective agreement. We are most concerned with the union’s efforts to
ensure that it has not accessed the first collective agreement provisions prematurely.

51. Second, the issues that are outstanding are complex and difficult. The parties have not
referred simple issues to the Board. Among the more contentious issues is the interplay of
affirmative action and seniority provisions. These are difficult issues to resolve even in mature
bargaining relationships.

52. Third, the bargaining has been atypical because of the First Nations” context. In addition,
the employer is not a typical private sector employer — the employer is more akin to a public
sector employer. It is responsible for implementing policies in support of economic devel-
opment for First Nations” people in Saskatchewan and its mandate is broader than simply
making profits through its business operations. It is also involved in a highly regulated [casino]
industry. These factors make collective bargaining unusually complex.

53. Fourth, the union made significant moves in collective bargaining, and in particular,
during the last bargaining session. It concluded that it had come to the end of its ability
to compromise while maintaining a position that would be acceptable to members of the
bargaining unit. The employer does not share this view and insists that there is still room to
move. This “room”; however, has not been communicated to the union or the Board. Despite
the number of meetings, there have been insignificant negotiations on the wage issue due in
large part to the employer’s insistence on a merit pay system. While the employer moved off
the merit pay proposal in the last sessions of bargaining, this movement came rather late in the
process. The union was largely left to bargain with itself on the wage issue. The employer was
represented in bargaining by experienced labour relations personnel who would understand
the likelihood of any union accepting a merit pay system in a collective agreement. We find
that the union’s assessment that collective bargaining is at an impasse is accurate and that
little would be gained by requiring the parties to return to the bargaining table.

54. Overall, for the reasons stated above, we find that, despite their concerted efforts, collective
bargaining has broken down between the parties. They are unlikely to a reach collective
agreement if left to their own devices. Section 20.5 is designed to overcome the type of
difficulties that prevent the achievement of a first collective agreement. In our view, it is
appropriate for the Board to assist the parties to conclude a first collective agreement.

Collective Agreement Provisions

55. The principles applied by the Board in determining which collective agreement provision
it should implement when settling a first collective agreement were also set out in the Board’s
reasons for decision of September18, 2001, supra, where the Board concluded at p. 102 CLRBR,
p. 712 Sask. LRBR:

19. If the Board decides to intervene in the matter, the manner in which the Board that
is asks the parties to address the outstanding issues is by indicating to the Board why the
party does not accept the Board agent’s recommendations. For instance, on the question
of wages, a party may argue that the wages proposed by the Board agent exceed the wage
package provided for similar employees under different collective agreements. . . .
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56. We will address the collective bargaining issues in the order of their appearance in the
proposed collective agreement.

Article 3.02 — Union Security

57. The parties agreed to a basic union security provision in art. 3.02. Originally, the union
sought a provision that would require the employer to deduct union dues and forward them
to the union without written authorization from employees.

58. The employer objected to such a provision and relied on s. 32 of the Act to support its
assertion that the employer can only deduct union dues when it has an authorization signed
by the employees.

59. The union countered by requesting that the employer provide it with the names, addresses
and telephone numbers of all employees in order that it could obtain the employee’s autho-
rization for dues deduction. . . .

61. The Board agent proposed that the agreed-upon art. 3.02 be amended by adding the
sentence: “Upon the request of the union, the company shall provide the current names and
addresses of all bargaining unit employees.” . . .

63. . . . We would amend the proposed art. 3.0z to read as follows:

3.02 Upon the written request of the employee and during the life of this agreement, the
Employer will deduct from the earnings of each employee covered by this Agreement,
Union initiation fees and dues prescribed by the Constitution and Bylaws of the Union.
At the end of each calendar month and prior to the tenth (10th) day of the following
month, the Employer shall remit by cheque to the financial secretary of the Local Union,
the total of the deductions made. The Employer shall provide the names, addresses and
telephone numbers of all its employees who are covered by the terms of this agreement
to the Union.

Article 4 — Management Rights

64. The Board agent did not refer to art. 4 in his report. The employer took the position
that the management rights clause was outstanding. The employer proposed the following
management rights clause:

4.01 The Union acknowledges it is the exclusive function and right of the Employer to
operate and manage its business in all respects, including without limiting the generality
of the foregoing, the rightto plan, directand control the Employer’s operation, to contract
outwork, the right to decide on the number of employees, the mode, method, equipment
to carry out the work, the right to make and alter from time to time rules and regulations
to be observed by the employees (such rules not to be inconsistent with the specific
provisions of this agreement), the power and right to maintain and improve the efficiency
of the operations; to hire, classify, transfer, promote, demote, lay off, assign work, and
duties, jobs, shifts or employees, to suspend, discipline or discharge employees for just
cause, recognizing that just cause for immediate discharge (at the discretion of the
Employer and subject to EAP programs) shall include loss or suspension of gaming
license, use of alcohol, unlawful drugs or chemical substances during working hours,
intoxication on the job, actual or attempted conversion of property of the Employer,
any supplier, other employees or any other person at the Casino or conviction of an
offense under the Criminal Code involving honesty and subject to the rules below,
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other criminal convictions. However, the Employer’s right to discipline and discharge
shall notbe limited to the above and can include other unacceptable conduct as provided
in the Employer’s rules and regulations. . . .

65. The union’s last proposal was as follows:

4.01 The Union acknowledges it is the exclusive function and right of the Employer
to operate and manage its business in all respects that are not specifically abridged or
modified by this Agreement. Management shall exercise its rights in a manner that is
fair and consistent with the terms of this Agreement.

66. In justifying its position, the employer referred to the need for security in the casino
operation and for trustworthy and honest employees. The employer also referred the Board to
three collective agreements negotiated between different unions and employers in the hotel
industry that adopt management rights clauses similar to the clauses proposed by the employer.
The employer is attempting to avoid having an arbitrator substitute different penalties in place
of discharge for certain workplace disciplinary events.

67. We would agree that trustworthiness and honesty are essential characteristics required of
casino employees. On the other hand, the employer’s proposed management rights clause
seriously reduces employees’” access to the grievance and arbitration provisions by remov-
ing arbitrator discretion over penalty in many serious disciplinary grievances. Access to the
grievance and arbitration process is generally considered one of the main benefits of union-
ization.

68. Legislative policy contained in the Act supports the significance of the grievance and
arbitration systems as key rights to be gained when employees form a trade union. Section
26.2 [new S.S. 1994, ¢. 47, s. 15] provides access to the arbitration process to employees during
the period from date of certification until a collective agreement is reached and permits
employees who have been discharged or suspended during this pre-agreement period to
have their termination or suspension reviewed by an arbitrator on a standard of just cause.
Section 25(3) of the Act allows such an arbitrator to substitute “such other penalty for the
discharge or discipline as the arbitrator or arbitration board seems just and reasonable in the
circumstances”.

69. While it may be possible for certain employers to achieve collective agreements that
contain a specific penalty for the infraction that is the subject-matter of the arbitration (as is
contemplated in partins. 25(3)), a clause of this nature is uncommon. Generally, it would not
be achieved at a bargaining table and, in light of the legislative policy granting ready access
to arbitration during the pre-collective agreement period, we find the employer’s proposal to
be unreasonable.

70. The union’s proposed management rights clause is more in keeping with the usual man-
agement rights provision achieved in collective agreements. We note that it is similar to
the management rights clause contained in the collective agreement between Saskatchewan
Gaming Corporation and Public Service Alliance of Canada for Casino Regina (June 1, 2000
to May 31, 2003). [The Board adopts the union’s proposal. |

Article g — Bulletining and Filling of Positions. . . .

87. The employer opposed the Board agent’s recommendations [for a Joint Union Manage-
ment Employment Equity Committee (JUMELEC) to develop a plan providing a 50% target
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for First Nation employment using seniority to select applicants as long as the applicant was
qualified]. It argued that one of its key mandates is to provide employment opportunities
for First Nations’ people as part of the overall strategy of the FSIN and the Government of
Saskatchewan to alleviate high unemployment for First Nations’ people. The employer noted
that the Saskatchewan Human Rights Commission had authorized affirmative action for First
Nations’ people to the extent of 80% of hiring, promotion and training opportunities in each
department. The employer argued that seniority-based hiring is an obstacle to achieving work-
place equity for First Nations” employees and it ought to be set aside in the agreement to the
extent of the exemption granted by the Saskatchewan Human Rights Commission.

88. The employer also opposed the recommendations of the Board agent because they diluted
the exemption already granted from 80% to 50%. In addition, the employer noted that art.
9.03(a) in the Board agent’s proposals established a “senior, if qualified” provision on seniority,
whereas the parties had previously been working with a skill and ability clause with seniority
being the deciding factor if skill and ability are relatively equal.

89. The employer noted that the Board agent’s reccommendation was drawn from the agree-
ment between Casino Regina and the Public Service Alliance of Canada. It noted that Casino
Regina did not have an affirmative action plan in place prior to the signing of the collec-
tive agreement, whereas this employer does have an affirmative action plan in place that is
approved by the Saskatchewan Human Rights Commission. The employer viewed the pur-
pose of the JUMEEC in the Casino Regina agreement was to develop the athrmative action
plan. . . .

91. The main differences between the employer’s proposals and the Board agent’s proposals
relate to the level of First Nations” hiring in each classification; the type of seniority clause;
and the role of the union in developing and monitoring the affirmative action program. In
the employer’s proposal, the level of First Nations™ hiring is set at 8o% of each classification;
the role of seniority is more restricted [as a tie-breaker among equally qualified applicants];
and the union does not play a role in the development or monitoring of the affirmative action
program.

92. In the Board agent’s report, the level of First Nations™ hiring is set at 50%; the role of
seniority for the remaining positions is stronger; and the union has a role through the jJuMEEC
in developing and monitoring the affirmative action program.

93. We will address each of these three areas. First, in relation to the level of First Nations’
hiring, we are of the view that the 8o% level ought to be used. The employer’s principal
mandate is to provide employment and training opportunities to First Nations” persons. To
achieve this goal, the employer has obtained a human rights exemption permitting it to
extend this preference to 80% of each classification. In our view, it is proper to reflect this
commitment in the collective agreement as the goal of any employment equity plan even if
it is possible to conclude that the target could be reached without an express inclusion of it
in the employment equity provisions.

94. Second, in relation to the role of seniority for positions that are filled outside the affirmative
action program, the parties have agreed through collective bargaining to accept a compet-
itive clause — that is, one that examines the qualifications, skill, ability and seniority of the
applicants and selects the most senior only in the event that qualifications, skill and ability
are relatively equal. The parties both approached the application of the seniority principle
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from the competitive approach, as opposed to the senior, if qualified, approach proposed by
the Board agent. We will adopt the approach agreed to in principle by the parties.

05. Finally, we view the role of the union in the affirmative action development and monitoring
to be key to its overall success. Through the jumEEC, the parties can develop different training
and recruitment programs to assist First Nations’ employees to obtain and retain employment
at the casino. The union is kept informed as a partner in the process of the success of the
program and can assist in identifying barriers and training needs. The union is also afforded
an opportunity to keep its membership informed of promotional and training opportunities
available for First Nations” employees. The type of clause proposed by the Board agent has
been used in Casino Regina and is similar to employment equity clauses set out in Sack and
Poskanzer, Contract Clauses, 3rd ed. (Toronto: Lancaster House, 1996). . . .

Article 39 — Wages

97. As we indicated above, the parties did not engage in serious or protracted bargaining on
the wage issue. It is difficult for the Board to apply the replication theory in circumstances
where the parties have not engaged in constructive bargaining on an issue. The Board is
left guessing to a great extent on where the parties would have ended up if bargaining had
been successtul. There are few clues in the history of bargaining to lead us to a logical
answer given the lack of meaningful bargaining on this issue. In the circumstances, we prefer
to look instead to other agreements in the industry that were achieved through collective
bargaining. They provide a picture of what other unions and employers have achieved through
collective bargaining in environments that are similar to the ones facing the parties to this
application.

8. In this case, the Board agent recommended wage scales taken from the Casino Regina col-
lective agreement. The Board agrees with this recommendation. Casino Regina is a directly
comparable employer to the employer in terms of the type of industry and type of positions.
Casino Regina is also a relatively new employer. Although the employer opposes the impo-
sition of the Casino Regina rates of pay, there are no factors which lead us to conclude that
the rates are unreasonable or unfair to the employer, or the employees, in question. . . .

[The employer representative of the tripartite panel dissented. |

Notes

1. Whatis “interest” arbitration? Most arbitration agreements deal with “rights” issues,
i.e., claims thata contracthas been breached thereby breaching the claimant’s rights
under it. How is interest arbitration different?

2. Whatisthe rationale for making interestarbitration available to first contract parties?
[s the reason the inexperience of the parties in bargaining or the need to break the
momentum of the preexisting system? Or, is the reason for first contract arbitration
the likelihood that employers want to avoid reaching an agreement for fear that
would establish the union as permanent? “The underlying rationale of first-contract
arbitration is the facilitation of collective bargaining.” NorRTH AMERICA LABOR LAw,
57. If so, does the existing law imposing liability for a breach of the duty of good
faith bargaining, which is a feature of both United States and Canadian labor
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law, fail to work adequately to remedy cases where the employer is opposed to
agreement? In the United States, §10(c) of the N.L.R.A. gives the National Labor
Relations Board authority to grant athrmative relief. But §8(d) has been interpreted
to deprive the Board of power to compel a party to agree to any substantive term of
a collective bargaining agreement. INTERNATIONAL LABOR & EMPLOYMENT Law,
at 23¢-57.

Should interest arbitration be available for all collective bargaining relationships,
whether or not it is the first contracting situation? In the United States, some states
and the federal government provide interest arbitration in lieu of the right to strike
for their employees. The workers at the casino here had the right to strike and the
employer had the right to lockout. Aren’t those rights sufficient to create incentives
for the parties to reach agreement rather than face the economic consequences of
strikes and lockouts?

What triggers a right to go to arbitration to establish the first collective bargaining
agreement? The New Oxford American Dictionary defines “impasse” as “a situation
in which no progress is possible, esp. because of disagreement; a deadlock.” Does
the availability of interest arbitration influence whether an impasse occurs? The
board tries to avoid the “narcotic effect” of the easy availability of arbitration. Is it
successful? There were two bargaining sessions followed by twelve meeting with
a labor board conciliation officer. Is that enough to make it clear that an impasse
exists?

In deciding what the terms of the collective bargaining agreement should be, the
labor board here looked at the final bargaining positions of the parties but then
imposed a contract of its own design, term by term. Would interest arbitration work
better if the arbitrator was limited to choosing the complete final offer of one party or
the other but without the authority to modify either final offer? Would the so-called
baseball salary arbitration system used in Major League Baseball in the United
States work as a better incentive to get the parties to compromise during their
collective bargaining and, therefore, be more likely to reach agreement without
resort to arbitration? In other words, would bargaining work better if each party
had a strong incentive to continue to compromise its positions to appear more
reasonable than the opposing party should the case eventually go to arbitration?
Would the board be able to make the choice as to which side’s last, best offer to
adopt as the collective bargaining agreement?

Did the labor board here give the union less than it could have as to the collection
of union dues? Most Canadian jurisdictions require that, “at the request of the
union, the employer deduct and remit to the union the amount of regular union
dues from the wages of each worker who is a member of a bargaining unit that it
represents, whether or not the worker is a union member.” NorTH AMERICA LABOR
Law, at 44. In Lavigne v. Ontario Public Service Employees’ Union, [1991] 2. S.C.R.
211, the Supreme Court of Canada unanimously rejected the argument of Lavigne
that his freedom of association rights were violated because he was required to pay
union dues because he was covered by a collective bargaining agreement but was
not a member of the union. He objected to political contributions the union was
making, including to a nuclear disarmament campaign. Three of the seven justices
concluded that freedom of association does not include freedom from compelled
association. Three found that, although the Charter of Rights and Freedoms did
include freedom to associate, it did not include the freedom not to associate, Union
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dues fell within a class of required association that is a necessary and inevitable
part of membership in a democratic community. The seventh justice ruled that
requiring an individual to pay dues to a union which later spends a portion on
political causes does not associate that individual with the ideas and values of the
union. More recently, a majority of the Court found that a mandatory membership
provision in a Quebec construction industry collective bargaining agreement did
not violate the negative freedom of association but a majority for the first time
recognized such a negative freedom. R. v. Advance Cutting & Coring, [2001] 3
S.C.R. 209. See Great Expectations, at 209. In the United States, bargaining unit
members, who are not members of the union that represents, may be required to
pay a representation fee but the union must reduce the fee by that portion of dues
expended for purposes other than collective bargaining and contract enforcement.
Id. at 46.

7. “All Canadian jurisdictions require that certain clauses be included in all collec-
tive agreements. Legally mandatory collective agreement clauses generally include:
clauses forbidding strikes and lockouts during the term of the agreement, clauses
providing for access to binding arbitration of all differences relating to the interpre-
tation, application of alleged violation of the collective agreement, and a minimum
collective agreement duration of one year.” NORTH AMERICA LABOR Law, at 56.

8. “Human rights statutes in every province but Alberta expressly permit the use of
affirmative action programs to ameliorate conditions of disadvantage experienced
by members of the protected groups.” CANADIAN LABOR & EMPLOYMENT Law, at
239. Does the plan approved by the labor board trammel upon the rights of the
employees in the unit who were not First Nation people?

3. Strikes and Lockouts

There is a history of significant strike activity in Canada. “From 1986 to 1995 Canada’s strike
rate was about 2.5 times higher than the average of the 24 nations of the OECD. . . .
Historically, strike levels have moved in cycles. There was a wave of unrest early in the
20th century, another around World War 1, a third beginning in the late 1930s and a
fourth in the 1970s. The latest wave abated in 1983, and most measures of disputes have
fallen sharply since then.” INTERNATIONAL & COMPARATIVE EMPLOYMENT RELATIONS, at
106. “[TThe average number of strikes per year has declined sharply from 693 between
1982 and 1988 and 409 between 1989 and 2001.” “Great Expectations,” at 127. Canadian
labor laws define the right to strike broadly, typically including “concerted refusals to
work, cessations or slowdowns of work and other concerted activities designed to restrict
or limit output.” NorTH AMERICA LABOR Law, at 65.

In contrast, the right of employees to strike in the United States does not include partial
or intermittent strikes or slowdowns. But strikes during the term of a collective bargaining
agreement are prohibited in Canada as is striking to gain union recognition. Neither is
prohibited by U.S. law. In RWDSU, Local 558 v. Pepsi-Cola Canada Beverages (West)
Ltd., [2002] 1 S.C.R. 156, the Supreme Court, for the first time, found that, because
of the Charter of Rights and Freedoms, secondary picketing is legal at common law
unless the picketing involves conduct that is independently tortius or criminal. See,
Great Expectations, at 133.
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Before a strike may occur, all jurisdictions require a secret ballot strike vote, usually
by all the workers represented in the bargaining unit, whether or not they are union
members. Most jurisdictions authorize the labor board or labor minister to have the
employer’s last contract offer be put to a vote by union members either before or after a
strike starts. Employers in five provinces can apply to the board for such a vote. Further,
all jurisdictions require notice plus attempted conciliation and possibly mediation by the
labor board before a legal strike can be initiated. “T'here are two models: a tripartite board
may be appointed and given authority to report publicly on a dispute; alternatively, single
mediators function without the power to issue a report.” More than half of all agreements
reached have involved some type of third-party intervention, with the single mediation
model now most common. INTERNATIONAL & COMPARATIVE EMPLOYMENT RELATIONS,
at 100.

Peaceful primary picketing is lawful and, as a means of free expression, is granted a
measure of constitutional protection. RWDSU Local 580 v. Dolphin Delivery Ltd., [1986]
2. S.C.R. 573. Common law actions, such as trespass and wrongful interference with eco-
nomic relations, can be brought in court to restrict picketing. Courts had generally held
that secondary picketing, directed at a neutral third party to the primary labor dispute for
the purpose of persuading customers not to purchase products of the primary employer
or do business with it, was not legal. NorTH AMERICA LABOR Law, at 70-71. Recently,
however, the Canadian Supreme Court overturned the preexisting distinction between
primary and secondary picketing. In RWDSU Local 558 v. Pepsi-Cola Canada Beverages
(West) Ltd., [2002], 208 D.L.R. (4th) 385 (S.C.C.), Pepsi employees went out on strike and
in doing so posted pickets at retail outlets selling Pepsi, and at a hotel where replacement
workers were staying. The Court found a link between freedom of expression associated
with picketing and the need for the workers to counter the imbalance of economic power
favoring employers. “Free expression in the labour context thus plays a significant role in
redressing or alleviating this imbalance.” Because of the right to elicit the support of the
general public, an absolute ban on secondary picketing was too restrictive. Instead, only
picketing that breaches the criminal law or a specific tort such as trespass, nuisance, intim-
idation, defamation, or misrepresentation is prohibited. “[TThe difficult and potentially
arbitrary distinction between primary and secondary picketing is effectively abandoned
on a wrongful action approach to picketing. Secondary picketing has been . . . location
defined. . . . Aconductapproach based on tortuous and criminal acts does not depend
on location. All picketing is allowed, whether ‘primary’ or ‘secondary,” unless it involves
tortuous or criminal conduct.” Id.

The permanent replacement of strikers is not permitted in Canada. The statutes of
some provinces prohibit permanent replacement or guarantee strikers their jobs. In other
provinces and the federal sector, the labor boards have found that permanently replacing
strikers is a reprisal against them for striking and is prohibited. Quebec prohibits even the
hiring of temporary replacements for strikers. Generally, the use of temporary replace-
ments for the purpose of destroying the union’s representative status is prohibited. NorTH
AMERICA LABOR Law, at 71-72.

As in the United States, the employer has a corresponding right to lockout workers
to pressure the union to accept its proposed collective bargaining agreement but it is
not available as a justification for closing down a place of business for any other reason.
Like strikes, lockouts are lawful only after the process of negotiation, conciliation, and
mediation has been followed. “The two rights, to strike and to lock out, are, in fact,
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always acquired at the same time.” INTERNATIONAL LABOR & EMPLOYMENT Law, at 21—
39. The restrictions on replacement workers apply during lockouts. Lockouts, however,
are relatively infrequent in Canada.

D. WAGES, HOURS, AND BENEFITS

The federal government as to employment within its jurisdiction and all the provinces
establish minimum wages, with the range from C$5.90 to C$8.00 per hour. The different
jurisdictions all regulate the length of the workday, the workweek and work on a day
of rest. The federal jurisdiction and British Columbia, Manitoba, and Saskatchewan,
limit work to eight hours per day and forty hours per week, with some other provinces
restricting work to forty-hour weeks, while others provide forty-eight-hour work weeks.
Work over the maximums must be paid overtime, typically time and a half. Two provinces
have adopted laws that to some extent protect part-time workers. Saskatchewan requires
employers to provide pro rata benefits to part-time workers and Quebec imposes an equal
pay requirement. LABOUR Law IN CANADA, at 236. All jurisdictions provide for eight or
nine paid public holidays per year. All jurisdictions require a minimum of two weeks
paid vacation, with the pay set at 2 percent of the employee’s annual pay per week of
vacation. Most provide for three weeks’ vacation after a certain amount of seniority with
the employer. How do these provisions compare with the law in the United States? Should
paid vacations be legally mandated or left to the labor market to establish?

Unemployment insurance is administered by the federal government, with benefits
equal to 55 percent of the worker’s average weekly earnings up to a maximum of C$413.
The Canada Pension Plan (CPP) is a universal pension plan administered by the federal
government, except for Quebec that administers its own parallel program. Like Social
Security in the United States, the CPP provides a minimum pension and is not intended
to replace private pension plans or personal savings. The CPP is financed out of contribu-
tions by employees and their employers. As in the United States, Canadian law provides
for private pension and retirement plans through a variety of vehicles. Individuals can
take advantage of tax-sheltered “registered retirement savings plans” (RRSP) and every
Canadian jurisdiction has pension benefits legislation, comparable to the ERISA provi-
sions in the United States.

All jurisdictions provide for pregnancy and parental leave that are coordinated with the
federal Employment Insurance Act. Generally, the laws do not require that employees
be paid for these leaves beyond the seventeen-week period covered by the unemploy-
ment insurance benefits. The law allows claimants to “stack” unemployment, maternity,
paternity, and sickness benefits for a maximum period of sixty-five weeks.

In addition to occupational health and safety standards set by each province, the
Canadian provinces have adopted statutory “no fault” insurances schemes to compensate
workers who suffer occupational injury and illness. Each province administers its workers’
compensation system by a workers” compensation board.

Although the federal government contributes substantial financial support to health
care and sets minimum health care standards, health care is a matter of provincial jurisdic-
tion. All the provinces provide universal access to basic medical care including physical
treatments other than cosmetic surgery, hospitalization, laboratory and other diagnos-
tic tests, and drugs and medications administered in hospitals. Four provinces require
employers to pay a health care payroll tax set as a percent of total payroll per year. The
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other provinces fund health care through general tax revenues. Extended health care
plans are provided by employers to cover medical expenses beyond the basic medical
care covered by the government plans.

Ontario and the federal jurisdiction require the payment of severance pay as an addi-
tional payment to employees upon termination. In Ontario, the trigger for payment is
the termination of large numbers of employees — fifty or more within six months — or
a comparatively large payroll — C$2.5 million per annum. The payment is equal to one
week’s pay for each year of employment up to a maximum of twenty-six weeks. The fed-
eral trigger is if the employee terminated is not retiring on a full pension and has at least
twelve months continuous service. Payments under the federal scheme “are meager.”
LABOUR Law IN CANADA, at 188.

E. ANTIDISCRIMINATION LAW

All Canadian jurisdictions “prohibit discrimination on grounds of race, color, national or
ethnic origin, place of origin, age sex, marital status, physical disability, religion or creed,
and mental disability.” International LABOR & EMPLOYMENT LAw, at 21-59. Pregnancy
discrimination is either expressly prohibited or found to be discrimination because of sex.
Some jurisdictions go further and prohibit discrimination on such grounds as political
beliefs, criminal convictions, alcohol and drug addiction, family and civil status. Effective
in 2004, Quebec legislation prohibits psychological harassment in the workplace.

In 1986, Quebec added an express prohibition against sexual orientation discrimi-
nation. In 1997, the federal statute added sexual orientation as a prohibited ground of
discrimination. All other provinces, but for Alberta, have now added this ground to their
statutes. Id.

The Canadian Charter of Rights and Freedoms has played an important part in the
development of employment discrimination law. Section 15 sets forth the Equality Rights
provision:

15. (1) Every individual is equal before and under the law and has the right to the
equal protection and equal benefit of the law without discrimination and, in particular,
without discrimination based on race, national or ethnic origin, colour, religion, sex, age
or mental or physical disability.

(2) Subsection (1) does not preclude any law, program or activity that has as its object the
amelioration of conditions of disadvantaged individual or groups including those that
are disadvantaged because of race, national or ethnic origin, colour, religion, sex, age or
mental or physical disability.

Although the Charter applies directly only to government action and not to private
employers, ithas been used to challenge human rights statutes as being “under-inclusive.”
In Eganv. Canada, [1995] 2 S.C.R. 513, the Supreme Court held that the Canadian Char-
ter must be read to include sexual orientation since the problem of sexual orientation
discrimination was analogous to the grounds that the Charter dealt with. In Vriend v.
Alberta, [1998] 1 S.C.R. 493, the Court ruled that the Alberta human rights statute must
be read to prohibit discrimination on the ground of sexual orientation, even though the
Alberta legislature had expressly declined to include it. The use of this “under-inclusion”
theory has the effect of reading Charter rights into the human rights statutes thereby
making them applicable to private employment.
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If a human rights statute provides protection on the ground of the discrimination that an
individual alleges, then “no private cause of action exists and the plaintiff is barred from
bringing a case before the courts.” The proper venue is the appropriate human rights
board or, if the employee is covered by a collective bargaining agreement, arbitration
under that agreement. CANADIAN LABOUR & EMPLOYMENT Law, at 147.

BRITISH COLUMBIA (PUBLIC SERVICE EMPLOYEE RELATIONS COMMISSION)
V. BCGSEU [B. C. FIREFIGHTERS]|

[1999] 3 S.C.R. 3

THE JUDGMENT OF THE COURT was delivered by MCLACHLIN J . . .

II. Facts

4. Ms. Meiorin was employed for three years by the British Columbia Ministry of Forests
as a member of a three-person Initial Attack Forest Firefighting Crew in the Golden Forest
District. The crew’s job was to attack and suppress forest fires while they were small and could
be contained. Ms. Meiorin’s supervisors found her work to be satisfactory.

5. Ms. Meiorin was not asked to take a physical fitness test until 1994, when she was required to
pass the Government’s “Bona Fide Occupational Fitness Tests and Standards for B.C. Forest
Service Wildland Firefighters” (the “Tests”). The Tests required that the forest firefighters
weigh less than 200 1bs. (with their equipment) and complete a shuttle run, an upright rowing
exercise, and a pump carrying/hose dragging exercise within stipulated times. The running
test was designed to test the forest firefighters’ acrobic fitness and was based on the view
that forest firefighters must have a minimum “VOz max” of 50 ml.kg-1.min-1 (the “aerobic
standard”). “VOz max” measures “maximal oxygen uptake”, or the rate at which the body
can take in oxygen, transport it to the muscles, and use it to produce energy.

6. The Tests were developed in response to a 1991 Coroner’s Inquest Report that recom-
mended that only physically fit employees be assigned as front-line forest firefighters for safety
reasons. The Government commissioned a team of researchers from the University of Victoria
to undertake a review of its existing fitness standards with a view to protecting the safety of
firefighters while meeting human rights norms. The researchers developed the Tests by iden-
tifying the essential components of forest firefighting, measuring the physiological demands
of those components, selecting fitness tests to measure those demands and, finally, assessing
the validity of those tests.

7. The researchers studied various sample groups. The specific tasks performed by forest
firehighters were identified by reviewing amalgamated data collected by the British Columbia
Forest Service. The physiological demands of those tasks were then measured by observing
test subjects as they performed them in the field. One simulation involved 18 firefighters,
another involved 10 firefighters, but it is unclear from the researchers’ report whether the
subjects at this stage were male or female. The researchers asked a pilot group of 10 university
student volunteers (6 females and 4 males) to perform a series of proposed fitness tests and field
exercises. After refining the preferred tests, the researchers observed them being performed
by a larger sample group composed of 31 forest firefighter trainees and 15 university student
volunteers (31 males and 15 females), and correlated their results with the group’s performance
in the field. Having concluded that the preferred tests were accurate predictors of actual forest
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firefighting performance — including the running test designed to gauge whether the subject
met the aerobic standard — the researchers presented their report to the Government in 1992.

8. Afollow-up study in1994 of 77 male forest firefighters and 2 female forest firefighters used the
same methodology. However, the researchers this time recommended that the Government
initiate another study to examine the impact of the Tests on women. There is no evidence
before us that the Government has yet responded to this recommendation.

9. Two aspects of the researchers’ methodology are critical to this case. First, it was primarily
descriptive, based on measuring the average performance levels of the test subjects and con-
verting this data into minimum performance standards. Second, it did not seem to distinguish
between the male and female test subjects.

10. After four attempts, Ms. Meiorin failed to meet the aerobic standard, running the distance
in 11 minutes and 49.4 seconds instead of the required 11 minutes. As a result, she was laid off.
Her union subsequently brought a grievance on her behalf. The arbitrator designated to hear
the grievance was required to determine whether she had been improperly dismissed.

11. Evidence accepted by the arbitrator demonstrated that, owing to physiological differences,
most women have lower aerobic capacity than most men. Even with training, most women
cannot increase their aerobic capacity to the level required by the aerobic standard, although
training can allow most men to meet it. The arbitrator also heard evidence that 65 percent to
70 percent of male applicants pass the Tests on their initial attempts, while only 35 percent
of female applicants have similar success. Of the 8oo to goo Initial Attack Crew members
employed by the Government in 1995, only 100 to 150 were female.

12. There was no credible evidence showing that the prescribed aerobic capacity was necessary
for either men or women to perform the work of a forest firefighter satisfactorily. On the
contrary, Ms. Meiorin had in the past performed her work well, without apparent risk to
herself, her colleagues or the public.

III. The Rulings

13. The arbitrator found that Ms. Meiorin had established a prima facie case of adverse effect
discrimination by showing that the aerobic standard has a disproportionately negative effect
on women as a group. He further found that the Government had presented no credible
evidence that Ms. Meiorin’s inability to meet the aerobic standard meant that she constituted
a safety risk to herself, her colleagues, or the public, and hence had not discharged its burden
of showing that it had accommodated Ms. Meiorin to the point of undue hardship. He
ordered that she be reinstated to her former position and compensated for her lost wages and
benefits.

14. The Court of Appeal did not distinguish between direct and adverse effect discrimination.
It held that so long as the standard is necessary to the safe and efficient performance of the
work and is applied through individualized testing, there is no discrimination. The Court
of Appeal (mistakenly) read the arbitrator’s reasons as finding that the aerobic standard was
necessary to the safe and efficient performance of the work. Since Ms. Meiorin had been
individually tested against this standard, it allowed the appeal and dismissed her claim. The
Court of Appeal commented that to permit Ms. Meiorin to succeed would create “reverse
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discrimination”; i.e., to set a lower standard for women than for men would discriminate
against those men who failed to meet the men’s standard but were nevertheless capable of
meeting the women’s standard. . . .

VI. Analysis

17. As a preliminary matter, [ must sort out a characterization issue. The Court of Appeal
seems to have understood the arbitrator as having held that the ability to meet the aero-
bic standard is necessary to the safe and efficient performance of the work of an Initial
Attack Crew member. With respect, | cannot agree with this reading of the arbitrator’s
reasons.

18. The arbitrator held that the standard was one of the appropriate measurements available
to the Government and that there is generally a reasonable relationship between aerobic
fitness and the ability to perform the job of an Initial Attack Crew member. This falls short,
however, of an affirmative finding that the ability to meet the aerobic standard chosen by the
Government is necessary to the safe and efficient performance of the job. To the contrary,
that inference is belied by the arbitrator’s conclusion that, despite her failure to meet the
acrobic standard, Ms. Meiorin did not pose a serious safety risk to herself, her colleagues, or
the general public. I therefore proceed on the view that the arbitrator did not find that an
applicant’s ability to meet the aerobic standard is necessary to his or her ability to perform the
tasks of an Initial Attack Crew member safely and efficiently. This leaves us to face squarely
the issue of whether the acrobic standard is unjustifiably discriminatory within the meaning

of the Code.

A. The Test

1. The Conventional Approach

19. The conventional approach to applying human rights legislation in the workplace requires
the tribunal to decide at the outset into which of two categories the case falls: (1) “direct discrim-
ination”, where the standard is discriminatory on its face, or (2) “adverse effect discrimination”,
where the facially neutral standard discriminates in effect. If a prima facie case of either form
of discrimination is established, the burden shifts to the employer to justify it.

20. In the case of direct discrimination, the employer may establish that the standard is a
BFOR [Bona Fide Occupational Reason] by showing: (1) that the standard was imposed
honestly and in good faith and was not designed to undermine the objectives of the human
rights legislation (the subjective element); and (2) that the standard is reasonably necessary
to the safe and efficient performance of the work and does not place an unreasonable burden
on those to whom it applies (the objective element). It is difficult for an employer to justify a
standard as a BFOR where individual testing of the capabilities of the employee or applicant
is a reasonable alternative.

21. If these criteria are established, the standard is justified as a BFOR. If they are not, the
standard itself is struck down.

22. A different analysis applies to adverse effect discrimination. The BFOR defence does not
apply. Prima facie discrimination established, the employer need only show: (1) that there
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is a rational connection between the job and the particular standard, and (2) that it cannot
further accommodate the claimant without incurring undue hardship. If the employer cannot
discharge this burden, then it has failed to establish a defence to the charge of discrimination.
In such a case, the claimant succeeds, but the standard itself always remains intact.

23. The arbitrator considered the aerobic standard to be a neutral standard that adversely
affected Ms. Meiorin. The Court of Appeal, on the other hand, did not distinguish between
direct and adverse effect discrimination, simply holding that it is not discriminatory to test
individuals against a standard demonstrated to be necessary to the safe and efficient perfor-
mance of the work. Approaching the case purely on the conventional bifurcated approach,
the better view would seem to be that the standard is neutral on its face, leading one to the
adverse effect discrimination analysis. On the conventional analysis, I agree with the arbitrator
that a case of prima facie adverse effect discrimination was made out and that, on the record
before him and before this Court, the Government failed to discharge its burden of showing
that it had accommodated Ms. Meiorin to the point of undue hardship.

24. However, the divergent approaches taken by the arbitrator and the Court of Appeal suggest
a more profound difficulty with the conventional test itself. The parties to this appeal have
accordingly invited this Court to adopt a new model of analysis that avoids the threshold
distinction between direct discrimination and adverse effect discrimination and integrates the
concept of accommodation within the BFOR defence.

2. Why is a New Approach Required? . . .

27. The distinction between a standard that is discriminatory on its face and a neutral standard
that is discriminatory in its effect is difficult to justify, simply because there are few cases that
can be so neatly characterized. For example, a rule requiring all workers to appear at work
on Fridays or face dismissal may plausibly be characterized as either directly discriminatory
(because it means that no workers whose religious beliefs preclude working on Fridays may
be employed there) or as a neutral rule that merely has an adverse effect on a few individuals
(those same workers whose religious beliefs prevent them from working on Fridays). On the
same reasoning, it could plausibly be argued that forcing employees to take a mandatory
pregnancy test before commencing employment is a neutral rule because it is facially applied
to all members of a workforce and its special effects on women are only incidental.

29. Not only is the distinction between direct and indirect discrimination malleable, it is also
unrealistic: a modern employer with a discriminatory intention would rarely frame the rule
in directly discriminatory terms when the same effect — or an even broader effect — could be
easily realized by couching it in neutral language. The bifurcated analysis gives employers
with a discriminatory intention and the forethought to draft the rule in neutral language an
undeserved cloak of legitimacy.

30. The malleability of the initial classification under the conventional approach would not
matter so much if both routes led to the same result. But, as indicated above, the potential
remedies may differ. Ifan employer cannotjustify a directly discriminatory standard asa BFOR,
it will be struck down in its entirety. However, if the rule is characterized as a neutral one
that adversely affects a certain individual, the employer need only show that there is a rational
connection between the standard and the performance of the job and that it cannot further
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accommodate the claimant without experiencing undue hardship. The general standard,
however, remains in effect. These very different results flow directly from the stream into
which the initial inquiry shunts. . . .

32. From a narrowly utilitarian perspective, it could be argued that it is sometimes appropriate
to leave an ostensibly neutral standard in place if its adverse effects are felt by only one or, at
most, a few individuals. This seems to have been the original rationale of this Court’s adverse
effect discrimination jurisprudence. . . .

33. To the extent that the bifurcated analysis relies on a comparison between the relative
demographic representation of various groups, it is arguably unhelpful. First, the argument
that an apparently neutral standard should be permitted to stand because its discriminatory
effect is limited to members of a minority group and does not adversely affect the majority
of employees is difficult to defend. The standard itself is discriminatory precisely because it
treats some individuals differently from others, on the basis of a prohibited ground. . . .

36. At this point, which exists where women [who are a majority nevertheless] constitute the
adversely affected group, the adverse effect analysis may serve to entrench the male norm as
the “mainstream” into which women must integrate. Concerns about economic efficiency
and safety, shorn of their utilitarian cloaks, may well operate to discriminate against women in
a way that is direct in every way except that contemplated by the legal nomenclature. . . .

41. Although the practical result of the conventional analysis may be that individual claimants
are accommodated and the particular discriminatory effect they experience may be alleviated,
the larger import of the analysis cannot be ignored. It bars courts and tribunals from assessing
the legitimacy of the standard itself. Referring to the distinction that the conventional analysis
draws between the accepted neutral standard and the duty to accommodate those who are
adversely affected by it, Day and Brodsky write:

The difficulty with this paradigm is that it does not challenge the imbalances of power,
or the discourses of dominance, such as racism, ablebodyism and sexism, which result
in a society being designed well for some and not for others. It allows those who consider
themselves “normal” to continue to construct institutions and relations in their image,
as long as others, when they challenge this construction are “accommodated”.

Accommodation, conceived this way, appears to be rooted in the formal model of equality. As
a formula, different treatment for “different” people is merely the flip side of like treatment
for likes. Accommodation does not go to the heart of the equality question, to the goal of
transformation, to an examination of the way institutions and relations must be changed in
order to make them available, accessible, meaningful and rewarding for the many diverse
groups of which our society is composed. Accommodation seems to mean that we do not
change procedures or services, we simply “accommodate” those who do not quite fit. We
make some concessions to those who are “different”, rather than abandoning the idea of
“normal” and working for genuine inclusiveness. . . .

42. This case, where Ms. Meiorin seeks to keep her position in a male-dominated occupation,
is a good example of how the conventional analysis shields systemic discrimination from
scrutiny. This analysis prevents the Court from rigorously assessing a standard which, in the
course of regulating entry to a male-dominated occupation, adversely affects women as a
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group. Although the Government may have a duty to accommodate an individual claimant,
the practical result of the conventional analysis is that the complex web of seemingly neutral,
systemic barriers to traditionally male-dominated occupations remains beyond the direct reach
of the law. The right to be free from discrimination is reduced to a question of whether the
“mainstream” can afford to confer proper treatment on those adversely affected, within the
confines of its existing formal standard. If it cannot, the edifice of systemic discrimination
receives the law’s approval. This cannot be right. . . .

4. Elements of a Unified Approach

54. Having considered the various alternatives, I propose the following three-step test for
determining whether a prima facie discriminatory standard is a BFOR. An employer may
justify the impugned standard by establishing on the balance of probabilities:

(1) that the employer adopted the standard for a purpose rationally connected to the per-
formance of the job;

(2) that the employer adopted the particular standard in an honest and good faith belief
that it was necessary to the fulfilment of that legitimate work-related purpose; and

(3) thatthe standard is reasonably necessary to the accomplishment of that legitimate work-
related purpose. To show that the standard is reasonably necessary, it must be demon-
strated that it is impossible to accommodate individual employees sharing the charac-
teristics of the claimant without imposing undue hardship upon the employer. . . .

B. Application of the Reformed Approach to the Case on Appeal

3. Introduction

69. Ms. Meiorin has discharged the burden of establishing that, prima facie, the aerobic
standard discriminates against her as a woman. The arbitrator held that, because of their
generally lower aerobic capacity, most women are adversely affected by the high aerobic
standard. While the Government’s expert witness testified that most women can achieve the
aerobic standard with training, the arbitrator rejected this evidence as “anecdotal” and “not
supported by scientific data”. This Court has not been presented with any reason to revisit this
characterization. Ms. Meiorin has therefore demonstrated that the aerobic standard is prima
facie discriminatory, and has brought herself within s. 13(1) of the Code.

70. Ms. Meiorin having established a prima facie case of discrimination, the burden shifts to
the Government to demonstrate that the aerobic standard is a BFOR. For the reasons below,
I conclude that the Government has failed to discharge this burden and therefore cannot rely
on the defence provided by s. 13(4) of the Code.

4. Steps One and Two

71. The first two elements of the proposed BFOR analysis, that is (1) that the employer adopted
the standard for a purpose rationally connected to the performance of the job; and (2) that
the employer adopted the particular standard in an honest and good faith belief that it was
necessary to the fulfilment of that legitimate work-related purpose, have been fulfilled. The
Government’s general purpose in imposing the aerobic standard is not disputed. It is to enable
the Government to identify those employees or applicants who are able to perform the job
of a forest firefighter safely and efficiently. It is also clear that there is a rational connection
between this general characteristic and the performance of the particularly strenuous tasks
expected of a forest firefighter. All indications are that the Government acted honestly and
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in a good faith belief that adopting the particular standard was necessary to the identification
of those persons able to perform the job safely and efficiently. It did not intend to discrimi-
nate against Ms. Meiorin. To the contrary, one of the reasons the Government retained the
researchers from the University of Victoria was that it sought to identify non-discriminatory
standards.

5. Step Three

72. Under the third element of the unified approach, the employer must establish that the
standard is reasonably necessary to the accomplishment of that legitimate work-related pur-
pose. To show that the standard is reasonably necessary, it must be demonstrated that it is
impossible to accommodate individual employees sharing the characteristics of the claimant
without imposing undue hardship upon the employer. In the case on appeal, the contentious
issue is whether the Government has demonstrated that this particular aerobic standard is
reasonably necessary in order to identify those persons who are able to perform the tasks of a
forest firefighter safely and efficiently. As noted, the burden is on the government to demon-
strate that, in the course of accomplishing this purpose, it cannot accommodate individual or
group differences without experiencing undue hardship.

73. The Government adopted the laudable course of retaining experts to devise a non-
discriminatory test. However, because of significant problems with the way the researchers
proceeded, passing the resulting acrobic standard has not been shown to be reasonably neces-
sary to the safe and efficient performance of the work of a forest firefighter. The Government
has not established that it would experience undue hardship if a different standard were used.

74. The procedures adopted by the researchers are problematic on two levels. First, their
approach seems to have been primarily a descriptive one: test subjects were observed com-
pleting the tasks, the aerobic capacity of the test subjects was ascertained, and that capacity
was established as the minimum standard required of every forest firefighter. However, merely
describing the characteristics of a test subject does not necessarily allow one to identify the
standard minimally necessary for the safe and efficient performance of the task. Second, these
primarily descriptive studies failed to distinguish the female test subjects from the male test
subjects, who constituted the vast majority of the sample groups. The record before this Court
therefore does not permit us to say whether men and women require the same minimum level
of aerobic capacity to perform safely and efficiently the tasks expected of a forest firefighter.

75. While the researchers’ goal was admirable, their acrobic standard was developed through
a process that failed to address the possibility that it may discriminate unnecessarily on one
or more prohibited grounds, particularly sex. . . .

76. The expert who testified before the arbitrator on behalf of the Government defended
the original researchers” decision not to analyse separately the aerobic performance of the
male and female, experienced and inexperienced, test subjects as an attempt to reflect the
actual conditions of firefighting. This misses the point. The polymorphous group’s average
aerobic performance is irrelevant to the question of whether the aerobic standard constitutes a
minimum threshold that cannot be altered without causing undue hardship to the employer.
Rather, the goal should have been to measure whether members of all groups require the
same minimum aerobic capacity to perform the job safely and efficiently and, if not, to reflect
that disparity in the employment qualifications. There is no evidence before us that any action
was taken to further this goal before the aerobic standard was adopted.
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77. Neither is there any evidence that the Government embarked upon a study of the discrim-
inatory effects of the aerobic standard when the issue was raised by Ms. Meiorin. In fact, the
expert reports filed by the Government in these proceedings content themselves with asserting
that the aerobic standard set in 1992 and 1994 is a minimum standard that women can meet
with appropriate training. No studies were conducted to substantiate the latter assertion and
the arbitrator rejected it as unsupported by the evidence.

78. Assuming that the Government had properly addressed the question in a procedural sense,
its response — that it would experience undue hardship if it had to accommodate Ms. Meiorin —
is deficient from a substantive perspective. The Government has presented no evidence as
to the cost of accommodation. Its primary argument is that, because the aerobic standard
is necessary for the safety of the individual firefighter, the other members of the crew, and
the public at large, it would experience undue hardship if compelled to deviate from that
standard in any way.

79. Referring to the Government’s arguments on this point, the arbitrator noted that, “other
than anecdotal or ‘impressionistic” evidence concerning the magnitude of risk involved in
accommodating the adverse-effect discrimination suffered by the grievor, the employer has
presented no cogent evidence. . . . to support its position that it cannot accommodate Ms.
Meiorin because of safety risks”. The arbitrator held that the evidence fell short of estab-
lishing that Ms. Meiorin posed a serious safety risk to herself, her colleagues, or the gen-
eral public. Accordingly, he held that the Government had failed to accommodate her to
the point of undue hardship. This Court has not been presented with any reason to inter-
fere with his conclusion on this point, and I decline to do so. The Government did not
discharge its burden of showing that the purpose for which it introduced the aerobic stan-
dard would be compromised to the point of undue hardship if a different standard were
used.

8o. This leaves the evidence of the Assistant Director of Protection Programs for the British
Columbia Ministry of Forests, who testified that accommodating Ms. Meiorin would under-
mine the morale of the Initial Attack Crews. Again, this proposition is not supported by
evidence. But even if it were, the attitudes of those who seek to maintain a discriminatory
practice cannot be reconciled with the Code. These attitudes cannot therefore be determina-
tive of whether the employer has accommodated the claimant to the point of undue hardship.
Although serious consideration must of course be taken of the “objection of employees based
on well-grounded concerns that their rights will be affected”, discrimination on the basis of
a prohibited ground cannot be justified by arguing that abandoning such a practice would
threaten the morale of the workforce. If it were possible to perform the tasks of a forest
firefighter safely and efficiently without meeting the prescribed aerobic standard (and the
Government has not established the contrary), I can see no right of other firefighters that
would be affected by allowing Ms. Meiorin to continue performing her job.

81. The Court of Appeal suggested that accommodating women by permitting them to meet
a lower aerobic standard than men would constitute “reverse discrimination”. I respectfully
disagree. As this Court has repeatedly held, the essence of equality is to be treated according
to one’s own merit, capabilities and circumstances. True equality requires that differences
be accommodated. A different aerobic standard capable of identifying women who could
perform the job safely and efficiently therefore does not necessarily imply discrimination
against men. “Reverse” discrimination would only result if, for example, an aerobic standard
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representing a minimum threshold for all forest firefighters was held to be inapplicable to
men simply because they were men.

VII. Conclusion

83. I conclude that Ms. Meiorin has established that the aerobic standard is prima facie dis-
criminatory, and the Government has not shown that it is reasonably necessary to the accom-
plishment of the Government’s general purpose, which is to identify those forest firefighters
who are able to work safely and efficiently. Because it has therefore not been established that
the aerobic standard is a BFOR, the Government cannot avail itself of the defence in s. 13(4)
of the Code and is bound by the prohibition of such a discriminatory standard in s. 13(1)(b).
The Code accordingly prevents the Government from relying on the acrobic standard as the
basis for Ms. Meiorin’s dismissal. As this case arose as a grievance before a labour arbitrator,
rather than as a claim before the Human Rights Tribunal or its predecessor, relief of a more
general nature cannot be claimed. . . .

Notes

1. This case was initially heard and decided by an arbitrator, pursuant to the col-
lective bargaining agreement that covered Ms. Meiorin. In Parry Sound (District)
Social Services Administration Board v. Ontario Public Service Employees Union,
Local 324, [2003] 2. S.C.R. 157, a probationary employee was discharged shortly after
returning from maternity leave. The arbitrator hearing her grievance under the col-
lective bargaining agreement upheld the grievance as family status discrimination.
The Supreme Court confirmed the arbitrator’s award by finding that, even where
a collective agreement did not restrict the employer’s right to discharge a proba-
tionary employee, the Ontario Human Rights Code was implicit in the collective
bargaining agreement and protected her from dismissal for taking maternity leave.
The substantive rights and obligations of human rights legislation are incorporated
into every collective bargaining agreement and every written or implied contract
of employment. Those rights set a floor beneath which an employment contract
cannot fall.

2. Canadian antidiscrimination law does not include an intent to discriminate ele-
ment. Thus in Ontario v. Simpson Sears, [1985] 2 S.C.R. 536, commonly referred
to as the O’Malley case, O’Malley had worked for a large retailer. After converting
to the Seventh-Day Adventist Church, she was no longer able to work Saturdays,
her day of Sabbath. As a result, the employer switched her to part-time status, which
resulted in a lost of some benefits. The reason for the switch was that Saturday was
the store’s busiest day and the employer wanted all its full-time employees available
to work. The Court rejected an intent to discriminate element because it would put
“avirtually insuperable barrier” in the way of plaintiffs. Id. at 549. The employer was
liable therefore even though it had no intent to discriminate and stayed on friendly
terms with the employee throughout, including notifying her of every opening as
it occurred and not scheduling her for any Saturday work.

3. Before this decision, the conventional description of the two approaches in Cana-
dian law was “(1) ‘direct discrimination’, where the standard is discriminatory on
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its face, or (2) ‘adverse effect discrimination’, where the facially neutral standard
discriminates in effect.” An example of direct discrimination would be an adver-
tisement limiting a job to men. Indirect discrimination might be established when
an employer uses height and weight standards to screen job applicants.

What Canadian law defines as direct discrimination would be one variant of sys-
temic disparate treatment discrimination under Title VII in the United States,
which applies to formal policies that discriminate. The other variant of systemic
disparate treatment law uses statistical evidence to prove the existence of a pattern
or practice of intentional discrimination. Both lead to a finding of intent to dis-
criminate, which is an element of both types of disparate treatment discrimination
under U.S. law. Under Title VII, however, there is another systemic theory, called
disparate impact discrimination, where the plaintiff proves an employment prac-
tice has an adverse impact on groups protected by Title VII and the employer fails
to prove it is justified by business necessity. Disparate impact theory applies even
in the absence of proof of the employer’s intent to discriminate. How did Cana-
dian and U.S. law differ before B.C. Firefighters? Under Title VII, liability under
both systemic theories would lead to a remedy that would prohibit the continued
use of the challenged practices. How did remedies work in Canada before B.C.
Firefighters?

In Canada (Canadian Human Rights Commission) v. Canadian National Railway
(“Action Travail des Femmes”), (1985), 20 D.L.R. 668 (F.C.A.), 85 C.L.L.C. 17,013
(F.C.A.), revid [1987] 1 S.C.R. 1114, 40 D.L.R. (4th) 193, the massive underrepresen-
tation of women in unskilled blue-collar jobs on the railroad was found to be proof
of pervasive systemic discrimination, even in absence of proof of specific discrimi-
natory incidents. The use of statistical evidence to prove discrimination was similar
to pattern or practice proof of systemic disparate treatment using Title VII of the
Civil Rights Act in the United States. See Teamsters v. United States, 431 U.S. 324
(1977)-

What changes does the B.C. Firefighters Court make to the preexisting law? What
does a claimant need to show to establish a prima facie case of discrimination? What
does the employer need to prove to establish a defense? Did the employer establish
that there was a rational connection between the challenged standard and the job
and was there an honest and good faith belief that the standard was necessary?
If both those elements were satishied, did the employer show that the standard
was reasonably necessary to the accomplishment of that legitimate work-related
purpose? Isn’t running necessary to the job and so finding out the running ability
of firefighters reasonably necessary? Would the case be different if the plaintiff was
simply an applicant and not someone who had been a successtul firehighter for
three years? What role does the duty to accommodate play in the new defense
announced in B.C. Firefighters? Isn't it a separate fourth element of the defense,
rather than simply an aspect of the third element of objective reasonable necessity?
What if the employer showed it was impossible to accommodate many applicants,
even though it could accommodate this particular employee? The Court found
that the validation study was only “descriptive”. What more would the employer
have to show to justify the running test? Would it have to show that anyone running
slower than the time set by the test could not perform the firefighters” job? Why
might differential validation of the test for men and women be useful to determine
reasonable necessity?
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8. In Lanning v. Southeastern Pennsylvania Transportation Authority, 181 F.3d 478 (3d
Cir. 1999), plaintiffs challenged a running test for a transit police officers job —
the candidate would have to run 1.5 miles within twelve minutes — by relying on a
systemic disparate impact theory. Only 12 percent of women applicants passed the
test as compared to 6o percent of male applicants. Initially the Court of Appeals
reversed the lower court’s finding that the test was justified by business necessity
because the test cutoff was not shown to “reflect the minimum aerobic capacity
necessary to perform successfully the job of SEPTA transit police officer.” After
remand and retrial on the issue of what the minimum qualification standard was
for the transit police job, the Court athrmed a finding that the running test did
establish the minimum. “[I|ndividuals who passed the run test had a success rate
on the job standards from 70% to go%. The success rate of the individual who
failed the run test ranged from 5% to 20%.” Further, there was evidence that, with
training, most women could pass the running test. 308 F.3d 286, 290 (3d Cir. 2002).
Would a showing that most women could satisty the standard with training have
been a successful defense under the approach adopted in B.C. Firefighters?

9. How would an employer go about figuring out if accommodation is possible? Must
it show that it searched for alternative approaches but none met its needs? Can a
single standard ever be imposed on all the individuals if some could do the job
without meeting that standard?

F. EMPLOYEE PRIVACY

The law of privacy as applied to the employment relationship is developing on both the
common law and statutory fronts in Canada. As far as the common law, “employees do
not have a reasonable expectation of privacy in the e-mail messages they send at work or
in the work they perform on their employer’s computer network or, alternatively, that an
employer’s interest in preventing inappropriate comments or unauthorized activity over
its computer communications system may outweigh any privacy interestan employee may
have.” CANADIAN LABOUR & EMPLOYMENT LAW — 2004 CUM. SUPP, at191. But “employers
many not be justified in dismissing an employee solely on the basis of a single offensive
e-mail message.” Id. at 192. Furthermore, the employer must have clear rules governing
the use of its computer system, including a warning that unauthorized use could lead to
discipline and discharge. Id.

Before 2000, only Quebec had privacy legislation governing the private sector. In 2000,
the federal government enacted the Personal Information Protection and Electronic
Documents Act (PIPEDA), which among other things governs the employer’s collection
use, and disclosure of personal information. By its terms, the federal law appears to apply
as of 2004 to all employers, even those otherwise governed by provincial law, unless the
province had adopted privacy laws substantially similar to the federal law. That applica-
tion, of course, may well lead to a constitutional challenge on federalism grounds. In the
event, in addition to Quebec, British Columbia and Alberta have now enacted privacy
laws that are substantially similar to the federal PIPEDA law.

Under PIPEDA, “personal information” is defined as information about an identifi-
able individual other than name, title, business address, or business telephone number
of an employee. It does, however, include “an employee’s home address, home tele-
phone number, age, sex, salary, marital status, race, ethnic origin, religion, information
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concerning the behaviour of the person at work, information regarding the evaluation of
an employee’s work, and information contained in a medical report.” CANADIAN LABOUR
& EMPLOYMENT Law, at 267.

The key employer obligation is to refrain from collecting, using, or disclosing personal
information without the individual’s consent. The employer must identify the purposes for
collecting the information and limit the personal information to information a reasonable
person would consider appropriate to the identified purpose or purposes. Information
must not then be used or disclosed for any other purpose unless the individual consents.
Personal information may only be retained as long as necessary to fulfill the identified
purpose and it must be accurate, complete, and up to date. Individuals must be given
access to the information the employer has collected about them.

PIPEDA is enforced by the Privacy Commissioner of Canada (PCC) through a com-
plaint procedure. Thus, the PCC found a violation when an employer refused to provide
access to the personnel file requested by a former employee Information regarding com-
pensation paid the employee and the costs relating to his workplace safety claim had
to be disclosed. But the employer was not required to disclose other information in the
file. PIPED Act Case Summary #147 (7 April 3003), online: http://www.privcom.gc.ca/cf-
dc/2003/ct-de 030407 2 e.asp. In the context of workplace surveillance by video cameras,
the PCC has found that the employer did not show that problems of theft and vandalism
justified the installation of the cameras at the workplace and the fact of “being watched”
had a negative psychological impact on the workers. PIPED Act Case Summary #114
(23 January 2003), online: http:/Avww.privcom.gc.ca/cf-de/2003/cf-dc_o30123_¢.asp.

G. DISPUTE RESOLUTION SYSTEMS

Common law courts in Canada have jurisdiction to hear individual employment cases
such as Wallace, which involved a wrongful dismissal action. Human rights complaints
are heard and decided by human rights boards, with their decisions being effectively
self-enforcing, though they are subject to limited judicial review. Matters arising out
of the labor law statutes of the different jurisdiction are decided by the labor boards
established in the labor law statutes. In the federal jurisdiction and some provinces, the
tribunal is tripartite with the presiding officer a neutral and equal numbers of union and
management representatives. Some provinces, however, have boards made up only of
neutral members. LABOUR Law IN CANADA, at 6q.

The Canadian labor boards accept complaints and have officers who investigate and
attempt to settle them. But if no settlement is reached, the parties each represent them-
selves in a single set of hearings before the board and the board then issues a final decision,
including the remedy, if any, it finds appropriate. NorTH AMERICA LABOR Law, at 8o—
81.The board files its decision with the appropriate court but there is no judicial review
since the orders of the board are essentially self-enforcing. CANADIAN LABOUR Law, at 31.
All disputes arising out of the collective bargaining relationship, including torts, contracts
and human rights complaints, are to be decided by arbitration, which is mandated in all
collective bargaining agreements.

The National Labor Relations Board procedures in the United States contemplate
individuals, unions or employers filing unfair labor practice charges with the Board,
followed by the General Counsel of the Board exercising discretion whether or not
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to issue unfair labor practice complaints based on that charge and then litigating the
case before an administrative law judge, with the final agency decision made by the
National Labor Relations Board, subject to enforcement by the appropriate federal Circuit
Court of Appeals. In the United States, torts, contracts and statutory claims (such as
claims of discrimination under Title VII of the Civil Rights Act) can be brought in the
appropriate federal or state courts unless the individual employee has agreed to arbitrate
such disputes. Arbitration agreements for most employees are enforceable, even as to
statutory claims, and the awards that result are subject to only the narrowest judicial
review.

WEBER V. ONTARIO HYDRO
[1995] 2. S.C.R. 928

McLAcHLIN J. — When may parties who have agreed to settle their differences by arbitration
under a collective agreement sue in tort? That is the issue raised by this appeal and its

companion case, New Brunswick v. O’Leary, [1995] 2 S.C.R. g67.

Mr. Weber was employed by Ontario Hydro. As a result of back problems, he took an extended
leave of absence. Hydro paid him the sick benefits stipulated by the collective agreement.
As time passed, Hydro began to suspect that Mr. Weber was malingering. It hired private
investigators to investigate its concerns. The investigators came on Mr. Weber’s property. Pre-
tending they were someone else, they gained entry to his home. As a result of the information
it obtained, Hydro suspended Mr. Weber for abusing his sick leave benefits.

Mr. Weber responded by taking the matter to his union, which filed grievances against Hydro
on August 28,1989. One of the grievances alleged that Hydro’s hiring of the private investigators
violated the terms of the collective agreement. Among other things, the union asked the
arbitrator to require Hydro to give an undertaking to discontinue using private security firms
to monitor health absences, and to pay Mr. Weber and his family damages for mental anguish
and suffering arising out of the surveillance. The arbitration commenced on March §, 1990,
and was subsequently settled.

In the meantime, on December 27, 1989, Mr. Weber commenced a court action based
on tort and breach of his Charter rights, claiming damages for the surveillance. The torts
alleged were trespass, nuisance, deceit, and invasion of privacy. Weber’s claims under the
Canadian Charter of Rights and Freedoms were for breaches of his rights under ss. 7 and
8. Hydro applied for an order dismissing Mr. Weber’s court action. The motions judge
dismissed it on the grounds that the dispute arose out of the collective agreement depriv-
ing the court of jurisdiction, and was moreover a private matter to which the Charter
did not apply. The Court of Appeal agreed, except with respect to the Charter claims,
which it allowed to stand. Mr. Weber appeals to this Court, asking that his action be
reinstated in its entirety. Hydro cross-appeals the decision to allow the Charter claims to
stand.

[ agree with the Court of Appeal that the tort action cannot stand. I would go further, however,
and hold that the action for Charter claims is also precluded by the Ontario Labour Relations
Act, R.S.0. 1990, c. L.2, and the terms of the collective agreement.
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Legislation

Labour Relations Act, R.S.0. 1990, c. L.2

45.— (1) Every collective agreement shall provide for the final and binding settlement by
arbitration, without stoppage of work, of all differences between the parties arising from
the interpretation, application, administration or alleged violation of the agreement,
including any question as to whether a matter is arbitrable. . . .

Analysis

1. When is the Courts’ Jurisdiction over Civil Actions Ousted by s. 45(1) of the Labour
Relations Act?

The cases reveal three different views on the effect of final and binding arbitration clauses in
labour legislation. [ shall deal with each in turn.

"The Concurrent Model. The appellant Weber’s first argument is that the claims in his action
do not fall within s. 45(1) because they are based on the common law and the Charter, not on
the collective agreement. This view of the law contemplates concurrent regimes of arbitration
and court actions. Where an action is recognized by the common law or by statute, it may
proceed, notwithstanding that it arises in the employment context. Although based on the
same facts, the court proceedings are considered independent because the issues are different.
This view finds its ultimate expression in the proposition that “no collective agreement can
deprive a Court of its jurisdiction in tort”. . . .

The jurisprudential difficulty [with this view] arises from this Court’s decision in St. Anne
Nackawic Pulp & Paper Co. v. Canadian Paper Workers Union, Local 219, [1986] 1 S.C.R. 704.
As the Court of Appeal below noted, both the holding and the philosophy underlying St. Anne
Nackawic support the proposition that mandatory arbitration clauses in labour statutes deprive
the courts of concurrent jurisdiction. In St. Anne Nackawic, the employer, after obtaining an
interim injunction against the striking union, sued the union in tort for damages caused by its
illegal strike. The employer had argued that where the claim could be characterized as arising
solely under the common law, and did not depend for its validity on the collective agreement,
the mandatory arbitration clause of the legislation did not apply — the same argument which
Weber makes on this appeal. . . .

The New Brunswick Court of Appeal in St. Anne Nackawic also rejected the concurrency
approach (1982), 142 D.L.R. (3d) 678. La Forest J. A. (as he then was) wrote that simply framing
the action in terms of the tort of conspiracy would not be sufficient to take the action outside
the realm of the collective agreement.

Underlying both the Court of Appeal and Supreme Court of Canada decisions in St. Anne
Nackawic is the insistence that the analysis of whether a matter falls within the exclusive
arbitration clause must proceed on the basis of the facts surrounding the dispute between
the parties, not on the basis of the legal issues which may be framed. The issue is not
whether the action, defined legally, is independent of the collective agreement, but rather
whether the dispute is one “arising under [the] collective agreement”. Where the dispute,
regardless of how it may be characterized legally, arises under the collective agreement, then
the jurisdiction to resolve it lies exclusively with the labour tribunal and the courts cannot
tryit. . ..
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This brings me to the second reason why the concurrency argument cannot succeed — the
wording of the statute. Section 45(1) of the Ontario Labour Relations Act, like the provision
under consideration in St. Anne Nackawic, refers to “all differences between the parties arising
from the interpretation, application, administration or alleged violation of the agreement”
(emphasis added). The Ontario statute makes arbitration the only available remedy for such
differences. The word “differences” denotes the dispute between the parties, not the legal
actions which one may be entitled to bring against the other. The object of the provision —
and what is thus excluded from the courts - is all proceedings arising from the difference
between the parties, however those proceedings may be framed. Where the dispute falls
within the terms of the Act, there is no room for concurrent proceedings.

The final difficulty with the concurrent actions model is that it undercuts the purpose of the
regime of exclusive arbitration which lies at the heart of all Canadian labour statutes. It is
important that disputes be resolved quickly and economically, with a minimum of disruption
to the parties and the economy. To permit concurrent court actions whenever it can be said
that the cause of action stands independent of the collective agreement undermines this goal,
as this Court noted in St. Anne Nackawic. . . .

The Model of Overlapping Jurisdiction. An alternative model may be described by the
metaphor of overlapping spheres. On this approach, notwithstanding that the facts of the
dispute arise out of the collective agreement, a court action may be brought if it raises issues
which go beyond the traditional subject matter of labour law. Following this line of reason-
ing, the appellant contends that the issues of trespass, nuisance, deceit and the unreasonable
interference with and invasion of privacy pleaded in his action go beyond the parameters
of the collective agreement, and that consequently the court action should be permitted to
proceed.

This approach was adopted by the Saskatchewan Court of Appeal in Kim v. University of
Regina (1990), 74 D.L.R. (4th) 120, at p. 124, in ruling that an action which raised issues
beyond those raised in the arbitration grievance could proceed. Cameron J. A., speaking for
the court, stated: “. . . . itwill be seen that while the two proceedings overlap, especially as to
matters of fact going to Dr. Kim’s early retirement under the collective bargaining agreement
and how that came about, the two are not co-extensive. The action raises issues quite beyond
the capacity of the arbitration board to deal with.”

While more attractive than the full concurrency model, the overlapping spheres model also
presents difficulties. In so far as it is based on characterizing a cause of action which lies outside
the arbitrator’s power or expertise, it violates the injunction of the Act and St. Anne Nackawic
that one must look not to the legal characterization of the wrong, but to the facts giving
rise to the dispute. It would also leave it open to innovative pleaders to evade the legislative
prohibition on parallel court actions by raising new and imaginative causes of action. . . .
This would undermine the legislative purposes underlying such provisions and the intention
of the parties to the agreement. This approach, like the concurrency model, fails to meet the
test of the statute, the jurisprudence and policy.

The Exclusive Jurisdiction Model. The final alternative is to accept that if the difference
between the parties arises from the collective agreement, the claimant must proceed by
arbitration and the courts have no power to entertain an action in respect of that dispute.
There is no overlapping jurisdiction.
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On this approach, the task of the judge or arbitrator determining the appropriate forum for
the proceedings centres on whether the dispute or difference between the parties arises out
of the collective agreement. Two elements must be considered: the dispute and the ambit of
the collective agreement.

In considering the dispute, the decision-maker must attempt to define its “essential character.”
The fact that the parties are employer and employee may not be determinative. Similarly,
the place of the conduct giving rise to the dispute may not be conclusive; matters arising
from the collective agreement may occur off the workplace and conversely, not everything
that happens on the workplace may arise from the collective agreement. Sometimes the time
when the claim originated may be important, as in Wainwright v. Vancouver Shipyards Co.
(1987), 38 D.L.R. (4th) 760 (B.C.C.A.), where it was held that the court had jurisdiction
over contracts pre-dating the collective agreement. In the majority of cases the nature of the
dispute will be clear; either it had to do with the collective agreement or it did not. Some
cases, however, may be less than obvious. The question in each case is whether the dispute, in
its essential character, arises from the interpretation, application, administration or violation
of the collective agreement.

Because the nature of the dispute and the ambit of the collective agreement will vary from
case to case, it is impossible to categorize the classes of case that will fall within the exclusive
jurisdiction of the arbitrator. However, a review of decisions over the past few years reveals
the following claims among those over which the courts have been found to lack jurisdiction:
wrongful dismissal; bad faith on the part of the union; conspiracy and constructive dismissal;
and damage to reputation.

This approach does not preclude all actions in the courts between employer and employee.
Only disputes which expressly or inferentially arise out of the collective agreement are fore-
closed to the courts: Additionally, the courts possess residual jurisdiction based on their special
powers.

Against this approach, the appellant Weber argues that jurisdiction over torts and Charter
claims should not be conferred on arbitrators because they lack expertise on the legal ques-
tions such claims raise. The answer to this concern is that arbitrators are subject to judicial
review. Within the parameters of that review, their errors may be corrected by the courts.
The procedural inconvenience of an occasional application for judicial review is outweighed
by the advantages of having a single tribunal deciding all issues arising from the dispute
in the first instance. This does not mean that the arbitrator will consider separate “cases”
of tort, contract or Charter. Rather, in dealing with the dispute under the collective agree-
ment and fashioning an appropriate remedy, the arbitrator will have regard to whether the
breach of the collective agreement also constitutes a breach of a common law duty, or of the
Charter.

The appellant Weber also argues that arbitrators may lack the legal power to consider the
issues before them. This concern is answered by the power and duty of arbitrators to apply
the law of the land to the disputes before them. To this end, arbitrators may refer to both the
common law and statutes. As Denning L. ]. put it, “[t]here is not one law for arbitrators and
another for the court, but one law for all”: David Taylor & Son, Ltd. v. Barnett, [1953] 1 All
E.R. 843 (C.A)), at p. 847. This also applies to the Charter: Douglas/Kwantlen Faculty Assn.
v. Douglas College, [1990] 3 S.C.R. 570, at p. 597.
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It might occur that a remedy is required which the arbitrator is not empowered to grant. In
such a case, the courts of inherent jurisdiction in each province may take jurisdiction. This
Court in St. Anne Nackawic confirmed that the New Brunswick Act did not oust the residual
inherent jurisdiction of the superior courts to grant injunctions in labour matters. Similarly,
the Court of Appeal of British Columbia in Moore v. British Columbia (1988), 50 D.L.R. (4th)
29, at p. 38, accepted that the court’s residual jurisdiction to grant a declaration was not ousted
by the British Columbia labour legislation, although it declined to exercise that jurisdiction
on the ground that the powers of the arbitrator were sufficient to remedy the wrong and that
deference was owed to the labour tribunal. What must be avoided, to use the language of
Estey J. in St. Anne Nackawic, is a “real deprivation of ultimate remedy”.

To summarize, the exclusive jurisdiction model gives full credit to the language of s. 45(1)
of the Labour Relations Act. It accords with this Court’s approach in St. Anne Nackawic. It
satisfies the concern that the dispute resolution process which the various labour statutes of this
country have established should not be duplicated and undermined by concurrent actions. It
conforms to a pattern of growing judicial deference for the arbitration and grievance process
and correlative restrictions on the rights of parties to proceed with parallel or overlapping
litigation in the courts.

The appellant Weber submits that the arbitrator cannot deal with his Charter claims. The
Court of Appeal shared his concern, voicing uncertainty about whether Charter claims raise
unique policy considerations which are best left to the superior courts of inherent jurisdiction.

In so far as this argument turns on policy considerations, it is answered by the comments
of the majority of this Court in Douglas/Kwantlen Faculty Assn. v. Douglas College. That
case, like this, involved a grievance before a labour arbitrator. In that case, as in this, Charter
issues were raised. It was argued, inter alia, that a labour arbitration was not the appropriate
place to argue Charter issues. After a thorough review of the advantages and disadvantages
of having such issues decided before labour tribunals, La Forest J. concluded that while the
informal processes of such tribunals might not be entirely suited to dealing with constitutional
issues, clear advantages to the practice exist. Citizens are permitted to assert their Charter
rights in a prompt, inexpensive, informal way. The parties are not required to duplicate
submissions on the case in two different fora, for determination of two different legal issues.
A specialized tribunal can quickly sift the facts and compile a record for the reviewing court.
And the specialized competence of the tribunal may provide assistance to the reviewing court.
Douglas/Kwantlen Faculty Assn. v. Douglas College also answers the concern of the Court
of Appeal below that the Charter takes the issue out of the labour context and puts it in the
state context. While the Charter issue may raise broad policy concerns, it is nonetheless a
component of the labour dispute, and hence within the jurisdiction of the labour arbitrator.
The existence of broad policy concerns with respect to a given issue cannot preclude the
labour arbitrator from deciding all facets of the labour dispute.

This brings us to the question of whether a labour arbitrator in this case has the power to grant
Charter remedies. The remedies claimed are damages and a declaration. The power and duty
of arbitrators to apply the law extends to the Charter, an essential part of the law of Canada:
Douglas/Kwantlen Faculty Assn. v. Douglas College, supra; Cuddy Chicks Ltd. v. Ontario
(Labour Relations Board), [1991] 2 S.C.R. 5; Re Ontario Council of Regents for Colleges of
Applied Arts & 'lechnology and Ontario Public Service Employees Union (1986), 24 L.A.C.
(3d) 144. In applying the law of the land to the disputes before them, be it the common law,
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statute law or the Charter, arbitrators may grant such remedies as the Legislature or Parliament
has empowered them to grant in the circumstances. For example, a labour arbitrator can
consider the Charter, find laws inoperative for conflict with it, and go on to grant remedies in
the exercise of his powers under the Labour Code. If an arbitrator can find a law violative of
the Charter, it would seem he or she can determine whether conduct in the administration
of the collective agreement violates the Charter and likewise grant remedies.

Summary of the Law

I conclude that mandatory arbitration clauses such as s. 45(1) of the Ontario Labour Relations
Act generally confer exclusive jurisdiction on labour tribunals to deal with all disputes between
the parties arising from the collective agreement. The question in each case is whether the
dispute, viewed with an eye to its essential character, arises from the collective agreement.
This extends to Charter remedies, provided that the legislation empowers the arbitrator to
hear the dispute and grant the remedies claimed. The exclusive jurisdiction of the arbitrator is
subject to the residual discretionary power of courts of inherent jurisdiction to grant remedies
not possessed by the statutory tribunal. Against this background, I turn to the facts in the case
at bar.

Application of the Law to the Dispute in this Case

On the interpretation outlined above, the question is whether the conduct giving rise to
the dispute between the parties arises either expressly or inferentially out of the collective
agreement between them.

The appellant contends that the dispute in this case falls outside the collective agreement.
The act of hiring private investigators who used deception to enter his family home and report
on him does not, he contends, relate to the interpretation, application or administration of the
collective agreement. It is not in its essential character a labour matter; it is rather a matter of
the common law and the constitutional rights of himself and his family. It follows, he submits,
that the arbitrator does not have jurisdiction over the claims and that the courts may entertain
them.

Hydro, on the other hand, argues that the essential character of the dispute places it firmly
within the scope of the collective agreement. It points out that the conduct complained of
arose in response to a claim for sick benefits provided for in the collective agreement, and
argues that the manner in which the employer monitors entitlement to those benefits is part
of the administration of the agreement.

Isolated from the collective agreement, the conduct complained of in this case might well
be argued to fall outside the normal scope of employer-employee relations. However, placed
in the context of that agreement, the picture changes. The provisions of the agreement are
broad, and expressly purport to regulate the conduct at the heart of this dispute.

Article 2.2 of the collective agreement extends the grievance procedure to “[a]ny allegation that
an employee has been subjected to unfair treatment or any dispute arising out of the content of
this Agreement . .. ”. The dispute in this case arose out of the content of the Agreement. Item
13.0 of Part A of the Agreement provides that the “benefits of the Ontario Hydro Sick Leave
Plan . . . shall be considered as part of this Agreement”. It further provides that the provisions
of the plan “are not an automatic right of an employee and the administration of this plan and
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all decisions regarding the appropriateness or degree of its application shall be vested solely
in Ontario Hydro”. This language brings the medical plan and Hydro’s decisions concerning
it expressly within the purview of the collective agreement. Under the plan, Hydro had the
right to decide what benefits the employee would receive, subject to the employee’s right to
grieve the decision. In the course of making such a decision, Hydro is alleged to have acted
improperly. That allegation would appear to fall within the phrase “unfair treatment or any
dispute arising out of the content of [the] Agreement” within Article 2.2.

I conclude that the wide language of Article 2.2 of the Agreement, combined with item 13.0,
covers the conduct alleged against Hydro. Hydro’s alleged actions were directly related to a
process which is expressly subject to the grievance procedure. While aspects of the alleged
conduct may arguably have extended beyond what the parties contemplated, this does not
alter the essential character of the conduct. In short, the difference between the parties relates
to the “administration. . . . of the agreement” within s. 45(1) of the Labour Relations Act.

The case at bar may be compared with Gendron. In that case, the fact that the collective
agreement imposed a duty of fair representation on the union was held by this Court to
oust recourse to the courts for unfair representation. In this case, the fact that the collective
agreement covers all unfair treatment regarding matters within its ambit may similarly be
said to oust recourse to the courts for complaints of unfair treatment, which is the essence of
the appellant’s statement of claim. The arbitrator has exclusive jurisdiction to consider the
dispute between the parties, provided that the dispute falls under the collective agreement
under the test enunciated above. That the facts may be capable of being characterized as a
tort or a constitutional breach may be taken into account by the tribunal, which must apply
the law as it stands. Having heard the claim, the tribunal awards such relief as it may properly
do, having regard to the powers which the Legislature has conferred upon it.

The final question is whether the arbitrator has power to decide the Charter claims. The
arbitrator has jurisdiction over the parties and the dispute. The arbitrator is further empowered
by the Act to award the Charter remedies claimed — damages and a declaration. . . .

It follows from these conclusions that the arbitrator in the case at bar has exclusive jurisdiction
over all aspects of the dispute. The Court of Appeal correctly struck out the action in tort.
It should also, with respect, have struck out the Charter claims. In view of the foregoing
conclusions, it is unnecessary to consider whether Ontario Hydro is bound by the Charter.

Notes

1. Arbitrators need not be trained in the law. Are they, as a group, sufficiently expert
to decide legal questions arising from Charter, statutory and tort claims? How will
the law in these areas be developed if all cases arising out of collective bargaining
agreements are subject to arbitration rather than decision by the courts?

2. In the companion case, New Brunswick v. O’Leary, [1995] 2. S.C.R. 967, an
employer’s claim for damages against an employee for negligence in driving a
vehicle while working was found to be subject to resolution pursuant to the col-
lective bargaining agreement covering the employee and could not be tried in
court.

3. Judicial review of arbitration awards is available but only on limited grounds. “The
courts will set aside an award that is vitiated by bias, fraud, a breach of natural
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justice [due process], or by arbitrator or board exceeding its jurisdiction.” INTERNA-
TIONAL LABOR & EMPLOYMENT Law, at 21—45. In Voice v. Construction & General
Workers’ Union, Local 92, [2004] 1. S.C.R. 609, the union and employer had a hiring
hall agreement by which the union sent a member to work on the employer’s con-
struction project. The employer refused to put the member to work and the union
grieved the matter. The arbitrator found that the collective bargaining agreement’s
provision for the union to dispatch workers that limited the employer’s discretion to
“name hire” employees constituted an express restriction of the employer’s broad
right to “hire and select workers.” Applying a standard of correctness, the reviewing
court found that the arbitrator had exceeded her jurisdiction by finding an express
restriction on the right of management to select employees that in effect amended
the agreement. The Canadian Supreme Court reversed. Indicating that a “prag-
matic and functional approach” to setting the standard of review was necessary
to decide which of three standards applied — “patent unreasonableness, reason-
ableness [or] correctness.” Applying four contextual factors — “(1) the presence or
absence of a privative clause [that the arbitrator’s decision was final and binding
without review] or statutory right of appeal; (2) the expertise of the tribunal rela-
tive to that of the reviewing court on the issue in question; (3) the purposes of the
legislation and the provision in particular; and (4) the nature of the question — law,
fact or mixed law and fact,” the Court said a standard of reasonableness applied in
the case at hand and under that standard the award should be affirmed. In Ontario
Public Service Employees Union v. Seneca College of Applied Arts G Technology,
Docket C43274, May 4, 2000, the Ontario Court of Appeals applied the four con-
textual factors to find that the patently unreasonable test applied. Applying that
test, the Court upheld an arbitration board decision that it did not have jurisdic-
tion to award aggravated and punitive damages when it found that an employee’s
termination violated the collective bargaining agreement.

All Canadian jurisdictions require thatall collective bargaining agreements provide
for grievance arbitration. In the United States, most collective bargaining agree-
ments include arbitration provisions but they are not legally mandated. Does the
fact that arbitration is mandated by law justify the Court in Weber and O’Leary
requiring that all of these different types of claims be submitted to arbitration and
thereby removed from the jurisdiction of the courts?

In the United States, judicial deference to an arbitration provision in a collec-
tive bargaining agreement is not required for statutory claims of individuals such as
discrimination claims under Title VII of the Civil Rights Act. Alexanderv. Gardner-
Denver Co., 415 U.S. 36 (1974). But in Circuit City Stores, Inc. v. Adams, 532 U.S.
105 (2001), the Court found that arbitration agreements imposed by employers as
a condition of employment on individual employees did operate to remove court
jurisdiction to hear an employee’s claim that the employer violated an antidiscrimi-
nation statute. Thus, in Canada, tort and statutory claims by employees covered by
a collective bargaining agreement go to arbitration but in the United States they do
not. Does the fact that arbitration is imposed by statute in all collective bargaining
agreements justify the difference in outcome?

Who are the parties to the collective bargaining agreement and therefore any arbi-
tration proceeding brought pursuant to the arbitration provision in the contract?
In Weber, the arbitration proceeding arising out of Weber’s grievance was settled.
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Do you think Weber was completely satisfied with that settlement reached by the
union and his employer?

7. “[L]egislation in all Canadian jurisdictions imposes on unions a duty to represent
all members of the bargaining unit fairly and in good faith. The union’s duty of fair
representation is notlimited to union members but extends, as well, to nonmembers
who are part of the bargaining unit.” INTERNATIONAL LABOR & EMPLOYMENT LAw,
at 21—47. By settling Weber’s grievance presumably without his approval, has the
union satisfied its duty of fair representation to him? In handling grievances, “where
a union’s treatment of a grievance has been perfunctory, a breach of the duty will
be established. The test is an objective one. It requires the union to put its mind
to the grievances. Mistakes, if honestly made, even if due to human shortcomings
such as laxness, will not make the union’s conduct arbitrary. The union must give
an opportunity to the employee to present her/his case. . . . 7 LABOUR Law IN
CANADA, at 231. Duty of fair representation cases are heard by labor boards. Id.

8. In Parry Sound (District) Social Services Administration Board v. Ontario Public
Service Employees Union, Local 324, [2003] 2. S.C.R. 157, the Court found that
arbitrators acting pursuant to a collective bargaining agreement were required to
consider human rights statutory claims. In L' Exuyerv. Aéroports de Montréal, (2003)
233 F'T.R. 234, the Federal Court applied Weber to federal Personal Information

Protection and Electronic Documents Act claims.




5 Mexico

A. INTRODUCTION

The United Mexican States, the third country in North America, is considerably different
in many important ways from the United States and Canada. Unlike the United States
and Canada, the initial European explorers, who were from Spain rather than England,
France, and the Netherlands, found a large indigenous population made up of Aztec,
Mayan, and Olmec cultures. Those differences, along with others, have resulted in a
contemporary society that is quite distinct from the two other North American coun-
tries. Mexico’s population in 2005 was over 105 million, with a per capita gross national
income, in U.S. dollars, of $6,613. Some 11.6 million people born in Mexico live in the
United States, with about six million Mexican immigrants in the United States not doc-
umented. In 2005, about five hundred thousand unskilled workers crossed the border
illegally, with only two receiving permanent visas. Julia Preston, Rules Collide with Real-
ity in the Immigration Debate, www.nytimes.com/2006/05/29/us/2gbroken.html.4 (here-
inafter Preston, Rules Collide with Reality). By comparison, the gross national income per
capita for Canada’s population of over thirty-one million is almost four times as large at
$24,470. In the United States, the population is over 2go million people with a per capita
gross national income of $37,870. See World Bank, World Development Indicators 2005,
www.devdata.worldbank.org.

In 2001, the total number of people engaged in economic activity outside the home
was about forty million, with three times as many men as women. Although the official
unemployment rate is low, usually reported as less than 3 percent, that is an artificial fig-
ure because workers in the informal economy are counted as employed, even if they earn
only one peso a day. STEPHEN ZAMORA, JosE RaMON Coss10-Diaz, LEONEL PEREZNIETO-
CASTRO, JoSE RoLDAN XoPA, MEXICAN Law 430 (2004) (hereinafter MExicAaN Law). Over
62 percent of workers are without benefits. See, Mexico: The North American Free
Trade Agreement: Effects on Human Rights, International Federation of Human Rights,
no. 448/2, April, 2006, p. 13 (hereinafter, Mexico: NAFTA Effects on Human
Rights). The minimum daily wage in 2001 was $3.84 and the average daily earn-
ings for laborers was $11.75, for mechanics $24.49 and for commercial assistants
$34.41. Over 40 percent of the population was beneath the poverty level, which was

Our thanks to Carlos de Buen Unna, of the firm of Bufete de Buen, Mexico City, Jorge G. De Presno Arizpe, of
Thacher, Profhtt & Wood, also of Mexico City, Professor Stephen Zamora, University of Houston law school,
and Justice José Ramén Cossio of the Mexican Supreme Court, for their help with this chapter.
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about the average earnings of a laborer. See, Foreign Labor Trends — Mexico 2002,
www.dol.gov/ILAB/media/reports/flit/mexico-2002.htm. Of the forty million workers,
about 64 percent, or twenty-four million, are engaged in informal employment, which is
defined to include wage and self-employment “that is not recognized, regulated, or pro-
tected by existing legal or regulatory frameworks and non-remunerative work undertaken
in an income-producing enterprise.” That informal work is done in informal enterprises,
outside of enterprises and in agricultural production. INTERNATIONAL LABOUR ORGANI-
ZATION, WOMEN AND MEN IN THE INFORMAL ECONOMY: A STATISTICAL PICTURE 12, 36
(2002). It includes over 1, 286,000 street vendors, with 185,000 in Mexico City alone. Id. at
51—52. Earnings for domestic workers and those working in micro-establishments, includ-
ing self-employment, earn less than half the average for all workers. About 32 percent
of Gross Domestic Product is produced by workers in the informal economy. About 25
percent of workers in the United States participate in the informal economy, with many
working part time or in temporary jobs. Id. at 26.

Unions have lost members since 1984. “For the ‘formal’” sector labor force as a whole,
union density declined from just over 30 percent in 1984 to just under 20 percent in
2000.” David Fairris and Edward Levine, Declining Union Density in Mexico, 1984-2000,
MoNTHLY LABOR REVIEW, Sept. 2004, p. 10, 11. Whereas 40 percent of all workers are sup-
posedly represented by unions, about go percent of them are represented by protectionist
or “ghost” unions that employers deal with to forestall real unionism. Fernando Herrera
& Javier Melgoza, Recent Evolution of Labor Union Affiliation and Labor Regulation in
Mexico, in STATE OF WORKING IN MEXICO, 2003, p. 2 (Enrique de la Garza, Carlos Salas,
ed. 2003) (hereinafter, STaTE OF WORKING IN MEXICO). Union density along the border
with the United States, the locus of much of the maquiladora industries, is lower than in
the interior. Although also experiencing a decline in union membership, teachers had
the highest union density — still 65 percent in 2000 — whereas the commercial and con-
struction sectors had the lowest density, reduced to 2 percent and 3 percent, respectively
by 2000. Id., at 12. Private sector union density overall, however, is about twice as high in
Mexico as it is in the United States.

Despite the vast economic differences between the United States and Canada com-
pared with Mexico, Mexico still is ranked among the “upper middle income” countries
by the World Bank. It joined what is now the World Trade Organization in 1986. Further-
more, since 1994 Mexico has been one of thirty member countries of the Organization
for Economic Co-operation and Development, an organization including most of the
mMajor economic powers.

Notes

1. Given the stark economic differences between life in the United States and Mexico,
is it any wonder that so many Mexicans come to the United States? Mexico has the
same number of visa positions for unskilled workers as Botswana or Nepal. Preston,
Rules Collide with Reality.

2. If you are an informal worker, does that mean you are completely at the mercy of
the market? What can a country do to incorporate informal workers into the formal
economy? Unless it can effectively formalize most employment, can a nation set
meaningful labor standards for its workers? Do high labor standards imposed on
the formal economy create a barrier to entry for workers in the informal economy
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by increasing the costs for employers to hire employees? Does that worsen the lot
of workers in the informal economy?

There are a number of views about the informal economy and workers in that
economy. Martha Alter Chen, Rethinking the Informal Economy, Research Paper
No. 2005/0, World Institute for Development Economic Research, U. N. Uni-
versity, p. 6, www.wider.unu.edu/publications/rps/rpszoo5/rpz005-10.pdf, describes
some of the perspectives:

[S]ome poor households and individuals engage in survival activities that have —
or seem to have — very few links to the formal economy and the formal regulatory
environment; some microentrepreneurs choose to avoid taxes and regulations;
while other units and workers are subordinated to larger firms. And, clearly, most
informal enterprises (and, it should be added, informal wage workers) contribute
to economic growth; the working poor in the informal economy need basic infras-
tructure and social services; some microentrepreneurs and own account operators
face excessive government regulations; while other microentrepreneurs and own
account operators (as well as informal wage workers) are subordinated to capitalist
interests.

A broad view of the informal economy focuses on the nature of employment
as well as the characteristics of enterprises. “Under this new definition, informal
economy is seen as comprised of all forms of ‘informal employment’ — that is,
employment without formal contracts (i.e., covered by labour legislation), worker
benefits or social protection — both inside and outside informal enterprises.” Id. at 7.
Using this broad definition, microentrepreneurs who employ others are at the top
of a hierarchy, with higher income and are made up predominantly of men, while
predominantly female homeworkers are at the bottom. Id. at 10. Chen proposes
that social policy take all of these dimensions into account. Therefore, identified
overregulation of microentrepreneurs should be reduced but also rights to benefits
and a social safety net should be extended to informal workers. Id. at 23—25.

To date, no consistent methodology of collecting data about the extent of informal

employment has been implemented. But it is estimated that “informal employment
comprises one-half to three-quarters of non-agricultural employment in developing
countries: specifically, 48 percent in North Africa; 51 percent in Latin America; 65
per cent in Asia; and 72 per cent in sub-Saharan Africa.” Id. at 13. If employment in
agriculture is added, the estimates are higher: “from 83 per cent of non-agricultural
employment to 93 per cent of total employment in India; from 55 to 62 per cent
in Mexico; and from 28 to 34 per cent in South Africa.” Id. Developed countries
tend to use the term “non-standard” work, “which refers to all work that is not
regular, stable and protected” and includes “self-employment, part-time work and
temporary work.” Id. at 14. In both developed and developing countries, women are
typically more represented in the informal workforce than they are in the formal
economy. Id. at 13-14.
One of the consequences of the free trade provisions of NAFTA is that the Mexican
agricultural sector suddenly faced competition from corn and other agricultural
products exported from the United States. This undermined the indigenous “white
corn” economy in much of rural Mexico, driving agricultural workers into the cities
and beyond. See STATE oF WORKING IN MEXICO.
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1. Primer on Mexican History

By 1521, the land inhabited by the indigenous cultures was invaded and conquered by
Spanish Conquistadores under Herndn Cortés. The colonial period lasted until 1821.
New Spain (“Nueva Espana”), as it was called, stretched from Costa Rica in the south
to include much of what today is the southwestern United States. Europeans and their
white descendants dominated the politics and economy of colonial Mexico. The war for
independence from Spain began in 1810 but was not successful until 1821.

New Spain (colonial Mexico) was not well prepared either for self-government or democ-
racy at the time of its independence in 1821 after centuries of highly centralized Spanish
colonial administration. Moreover, the Mexican Creole (Spanish born in Latin America)
population was bitterly divided over the continuing domination of the church, army, and
large landowners. Also, the population was markedly heterogeneous because of the large
native population that was not acculturated to European or democratic values. In the
century preceding the Mexican Constitutional Convention of 1917, Mexico was domi-
nated by caudillismo (charismatic political and military chieftains) and political chaos.
Porfirio Diaz assumed the presidency in 1876, bringing political stability to Mexico until
1910. He united the conservative factions (clergy, army, landowners, rural chieftains)
and foreign interests. However, the constituencies of Father Miquel Hidalgo y Castillo,
General Jose Maria Morelos, and the liberals, who had fought for a century for religious
toleration and for an end to the domination of the army, rural bosses, and foreign interests,
[in the 1821 war of independence] were not to be denied. The simmering social tensions
exploded in the revolution of 1910 [which ultimately resulted in the 1917 Constitution].
James F. Smith, Confronting Differences in the United States and Mexican Legal Systems in
the Era of NAFTA, 1 U.S.-Mex. L. J. 85, 92 (1993)(hereinafter Smith).

A new period of instability broke out after Diaz resigned and fled to France in face
of a revolution demanding reforms including a one-term presidency. Presidents Madero
and Carranza, as well as revolutionary leaders Emiliano Zapata and Pancho Villa were
all assassinated. A national federation of unions, the Confederacion Regional Obrera
Mexicana (CROM), supported the revolution but, after the assassination of President
Alvaro Obregén in 1928, the government withdrew its support from CROM and union
leaders began to defect.

In 1929, the Partido Nacional Mexicano (PNM) was formed by General Plutarco Elfas
Calles, who was serving as president. The PNM, which was the forerunner of what
ultimately became the Partido Revolutionario Institucional (PRI), was the institution
that began to consolidate power by persuading the revolutionary generals to dissolve their
personal armies in order to create the Mexican Army. That brought a real end to the
Mexican Revolution and set the stage for the emergence of modern Mexico.

During this period, Vicente Lombardo Toledano, a Marxist with close ties to the
Soviet Union, left CROM and, with Fidel Veldzquez, formed the Conderacion General
de Obreros y Compesinos de Mexico (CGOCM), which became the most important
union confederation in Mexico.

President Lazaro Cardenas del Rio, a charismatic leftist, came to power in 1934 and
transformed Mexico by removing the army from power and by uniting the other elements
of society. Cdrdenas nationalized the oil and electricity industries, started land reform
and the distribution of free textbooks to children. He called on unions for support to resist
a threatened coup by former president Calles and to oppose an employers” lockout of
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workers in Monterrey. Cédrdenas transformed the PNM into the Partido Revolucionario
Mexicano, another predecessor to PRI, by turning it into what has been referred to as a
three-legged stool — workers, rural peasants, and the masses — that governed Mexico as
a one-party state until recently. This has also been called a “corporatist” political system
in which various social groups — the legs of the stool or, more respectfully, the pillars
of the ruling party — are organized into official constituencies that on one hand use
their status to influence government policy while on the other hand are supported by
government patronage and co-opted from opposition to the prevailing government and
its policies. “T'he term corporatism refers to a system of government in which the society
is organized into industrial, social, and professional organizations that serve in theory
as instruments of political representation, but which in fact may operate to control the
activities of persons who come within their jurisdiction. . . . The ‘labour pillar” of this
support was central to the PRI’s control of society, and became a means both of distributing
benefits to groups and individuals and of controlling dissent.” Mexican Law, at 417. These
corporatist unions essentially bargained with the government, rather than with employers,
while employers also bargained with the government. With the adoption of neoliberal
policies, the government no longer is as active a player in the private economy so the
establishment unions have lost much of their effectiveness.

Until the 2000 presidential elections, power in Mexico was centralized in the presi-
dency and the PRI party. Although there had been movementaway from this monocentric
system for some time, the defining moment of a move toward a more polycentric Mexico
came in 2000. The election of Vicente Fox, the candidate of the conservative or neolib-
eral PAN party, left the government divided, with no party holding a majority in control
of Congress. For the first time in modern Mexican history, the president faced effective
opposition to his policy initiatives. During the era of complete PRI control, the president,
while limited to one six-year term, held all the important elements of power. The pres-
ident initiated legislation and had the power to spend money without the authorization
of Congress. He had only a limited duty to report the expenditures after the fact. The
Constitution still gives the president the power to appoint unilaterally the most impor-
tant officials in the government, until 1994 even the attorney general. Although other
top-level officials need Senate approval, the president may remove most officials with-
out approval. Until the 2000 election, the president’s most important power was in his
capacity as leader of the PRI, to decide who would be the next president by picking PRI’s
candidate. “[By selecting the PRI candidates, t|he president also determines who will be
governors, municipal presidents, senators, and the majority of the deputados [members
of Congress].” Smith, at g8—101. At the present time, no political party has a majority in
either chamber of the legislature. The Senate now has sixty PRI members, forty-six in
PAN; sixteen in PRD a left of center party, and five Green Party members. The Cham-
ber of Deputies has 223 PRI members, 154 from PAN, 96 from PRD and 17 from the
Green Party. This means that PAN President Fox has not gained easy acceptance of his
legislative initiatives, although PAN and PRI have joined forces to pass legislation upon
occasion. Id.

As of October 2003, ten of the thirty-one state governors were members of PAN. Since
2004, PRI has been more successful in state gubernatorial elections, including winning
the governorship for the states of Mexico and Nyarit in the summer of 2005. Elisabeth
Malkin, Fox’s Party Is Said to Trail In a Key State, N.Y. TimEs, Monday, July 4, 2005,
A6, col.6. This all shows that the power incident of picking candidates from a party to



Mexico 213

stand for office has been much reduced by the fact that the outcome of the elections is
no longer certain.

As part of consolidating power through a single political party, Cardenas called on
the unions to form a unified federation. As a result, the CGOCM transformed itself into
the Confederatién de Trabajadores de México (CTM) and was founded in 1936. The
CTM became the “labor sector” of the party and thus became effectively part of the
government. With that status, the CTM gained many benefits. But Cardenas took steps
to ensure that the CTM did not become the only union organization in the country.
For example, he prohibited the CTM from representing federal employees in the civil
service or farm workers. Thus, other unions and confederations of unions continued to
exist, despite the advantages that the CTM had as part of the government. Many of these
unions were affiliated with the government, but without the full official status and state
sponsorship enjoyed by the CTM. Most of these unions were members of the Congress
of Labor (CT). More recently unions that are independent of any political party or of the
government have emerged. See DALE HATHAWAY, ALLIES ACROSS THE BORDER: MEXICO’S
“AUTHENTIC LABOR FRONT” AND GLOBAL SOLIDARITY 47 (2000) (hereinafter HATHAWAY)
for a description of the Frente Auténtico del Trabajo (FAT), an independent union that
was formed in 1960. In 1997, a number of unions, including FAT joined together to form
a new labor federation, the Unidos Naciénal Trabajo (UNT). More recently, FAT and
UNT have been joining forces with social organizations beyond the labor movement in
order to try to exercise influence in the social and political arena no longer dominated
by PRL

Toledano stepped down as general secretary of the CTM in 1941 and was replaced by
Veldzquez, who stayed in power until his death in 1997. Given the ability of the CTM
to get is members out to vote for PRI candidates in political elections, the CTM, under
Veldzquez’s direction, was a powerful force in the political and economic life of Mexico.
“The CTM played a critical role in sustaining the PRI's long hold on the Mexican
political system. . . . Because politicians are constitutionally prohibited from serving
more than one term in Mexico, the PRI had to choose a new presidential candidate every
six years (sexenio). Rather than leaving this critical decision in the hands of party factions,
the outgoing president personally selected his own successor in a veiled process known
as the dedazo (fingering). . . . The CTM, and particularly Fidel Veldzquez, took the
lead in circling the wagons around the president’s nominee.” Katrina Burgess, Mexican
Labor at a Crossroads, in MEX1CO’s POLITICS AND SOCIETY IN TRANSITION 78-79 (2003)
(hereinafter Burgess). With the help of the government, the CTM expanded its power
and influence by eliminating independent union leaders in many industries.

After World War 11, anticommunism was used to push some leftist union leaders out
of office. New union leaders, referred to as “charros” or “cowboys” after the leader of the
railroad workers” union who was fond of dressing in classic cowboy attire, kept the CTM
tied closely to the government, even though the CTM never held a monopoly on labor
organizing. Over time the leaders of the CTM came to be called “dinosaurs” because of
their resistance to change and support of more repressive measures by the government,
even against the interests of the workers. Just as in much of the rest of the world, the 1960s
were tumultuous during which the CTM was a stalwart of the establishment.

Until 1982, the economic policy of the PRI governments was based on what is called
the “import substitution industrialization” model of economic development. This
strategy emphasizes the growth of domestic industries, many of them state-owned, using
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protection from imports through tariffs as well as non-tariff measures to block foreign
competition. With many ups and downs, the import substitution model resulted in steady
growth and rising incomes for Mexican workers in the formal economy. From “1951 until
1976, the Mexican economy grew at an average rate of 6.5%, which was 3% faster than pop-
ulation growth.” HATHAWAY, at 36. That era was known as the “Mexican miracle” because,
by 1964, an unskilled worker in the formal economy earning the minimum wage could
support a family of five, including sending his children to school. Id. Although most work-
ers in the formal economy were able to escape poverty, most of the population worked
in the informal economy and were mired in rural and urban poverty. See LANCE Compa,
JusTICE FOR ALL: IN MEXICO 5 (2003) (hereinafter Compa). The discovery of new oil
fields in 1977 allowed economic progress to continue until 1982, but, as is true in many
oil-producing countries, the economic benefits of the oil business did not reach the major-
ity of the population. In 1982, the world price of oil collapsed and interest rates soared.
Outgoing President Lopez Portillo nationalized the banks to attempt to stop wealthy Mex-
icans from sending their money abroad but that did not halt the crisis. Incoming President
Miguel de la Madrid turned to the United States and the International Monetary Fund
for debt relief. “With Ronald Reagan in the White House, this meant that Mexico could
no longer even pretend to put obstacles in the way of global business. To obtain needed
financing, Mexico had to implement the structural adjustment program recommended
by the IMF. The restructuring of 1982 was followed by Mexico’s entry into the General
Agreement on Trade and Tariffs (GATT) in 1986.” HaTHAWAY, at 37. GAT'T subsequently
became the World Trade Organization (WTO) and Mexico signed the NAFTA free trade
agreement with Canada and the United States in 1994.

Accepting the debt relief offered by the International Monetary Fund meant turning
away from import substitution policies and turning toward free trade, open foreign invest-
ment and participation in a globalized economy. Domestically, President Madrid made
the transition to neoliberal economic policy by beginning a tradition, which lasted until
the 2000 election of President Vicente Fox, of getting the agreement of the important
economic groups — peasants, workers, and employers — to agree to wage and price controls
that were then implemented throughout society, including in collective bargaining agree-
ments. These compacts, called “pactos de concertacién social” or “pactos,” substituted
the agreement of the major economic sectors for legislative or other direct governmental
action to control and regulate the economy. They transferred minimum-wage setting from
the tripartite national commission authorized by law to do it to the economic cabinet of
the government. Furthermore, the pactos reversed the traditional pattern whereby wage
increases negotiated in collective contracts set the pace for minimum-wage adjustments
and instead set caps for wages negotiated in collective contracts. Burgess, at 82-83. The
last of the nine pactos was agreed to by President Zedillo in 1998. INTERNATIONAL LLABOR
& EMPLOYMENT LAWS, at 22-45-47.

Critics claim that the adoption of neoliberal, free-market economic policies include
as an integral part government support to prevent the emergence of unions independent
of the government and the ruling party. That resulted in the continued support of the
CTM. In March 2003, an experienced labor lawyer and advisor to the conservative PAN
party, gave an interview in which he described how government officials and official
union leaders are in a tight alliance to establish and maintain these official unions in
order to control workers while meeting employers” demands for low wages and effective
labor standards: “Potential investors sit down with people from the governor’s economic
development office. If it’s a major company or a large factory coming in, the governor
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himself comes to the meeting. The governor tells the company, “This is the union you
will have, and this union will make sure you don’t have any labor troubles.” Compa,
at16.

The model of single party governance that had made the PRI so powerful also came
under attack. In 1987, Cuauhtémoc Cadrdenas, son of former President Lazdro Cardenas
who set in place the fundamental corporatist policies, formed the Democratic Current
within the PRI. After a call by Veldzquez that he be expelled for challenging the estab-
lished PRI leadership, Cédrdenas left the party and formed the Partido de la Revolucién
(PRD) and ran for President in the 1988 election. While the government announced
that the PRI candidate, Carlos Salinas de Gotari, had won, most felt that the election
had been stolen from Cardenas. Though Salinas took office, this began the weakening of
the grip of the PRI on Mexican politics. HATHAWAY, at 44. President Salinas and his suc-
cessor, President Ernesto Zedillo Ponce de Leon, continued to dismantle the nationalist
economic policies of the import substitution model by privatizing state-owned industries,
which were bastions of CTM strength. Two weeks after the inauguration of Zedillo, “the
Mexican peso crashed and the economy when into a deep recession. During 1995, eco-
nomic output declined more than 6 percent, nearly 1 million workers lost their jobs in the
formal sector, and real manufacturing wages contracted by 13.5 percent.” Burgess, at 93.
Zedillo’s response was to reimpose economic austerity and further accelerate structural
reforms in order to satisty the terms set by the United States for an emergency bailout
package. Id.

In this era of turning toward economic policies that were open to foreign investment
and free trade and away from import substitution policies, Veldzquez, the general secretary
of the CTM, supported the government’s actions even though the burden of the IMF
structural adjustment program fell most heavily on the workers. Their wages, in real terms,
dropped nearly 70% from their highs before 1982. Veldzquez, for example, supported
NAFTA. Ultimately, the support the CTM gave the government came at a cost of support
among the workers. Gradually, the power of the CTM to control its members’ votes in
political elections weakened and so its political power also declined. Until his death in
1997, Veldzquez continued to support the PRI in an effort to maintain influence and
power but the contradiction between what the government was doing and what was good
for the workers led to a weakened CTM. Its leadership came to be characterized as
“dinosaurs.” Velazquez was replaced by Leonardo Alcaine, who died of old age in 2005
and was replaced by 78 year old Joaquin Gamboa Pascoe.

Starting in 1995, the CTM began to lose unions and their leaders. “In August 1997,
more than 300 delegates from 132 unions claiming to represent more than 1 million
workers agreed to create the National Union of Workers (UNT). . . . The UNT’s central
objectives were (1) to challenge the economic policies imposed through elite pacts, and (2)
to free labor organizations from the corporatist practices associated with the PRL.” Burgess,
at 95. More recently, the UNT has joined with several other confederations, including
some of the former CROC unions, to form the National Front for Unity and Union
Autonomy (FNUAS), while another new confederation, the Mexican Union Alliance
(ASM) has been organized by the rest of the CROC unions.

There have been a number of recent moves towards greater organization among the
independent unions and by these unions with other social reform organizations. In protest
of labor “reform” legislation proposed by President Fox to further his neoliberal agenda,
“hundreds of thousands of workers throughout Mexico . . . walked off the job on August
31, 2004, some for just an hour and some for the day, to protest the government’s free
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trade policies. Thousands more joined in protest demonstrations and marches; the largest
of them was procession of hundreds of thousands through Mexico City.” Dan LaBotz
& Robin Alexander, The Escalating Struggles Over Mexico’s Labor Law p. 4, www.
nacla.org/art_display_printable.php?art=2566.

Notes

1. Inboth Canada and the United States, the main focus of unions is on the employees
of particular employers, though there has always been a political dimension to their
activities. In Mexico, establishment unions historically have focused on politics,
not on the particular workplace. Why do you think these differences happened?

2. Now that the PRI party no longer holds all the power but there is developing what
might be called a polycentric system of government, politics and the economy, how
can the establishment unions make themselves relevant? Is the only real alternative
to start over? Or is it too early to tell what these recent developments portend for
the future of unionism in Mexico?

2. The Mexican Constitution and Federal Labor Law

The Mexican legal system has its historical roots both in sixteenth-century Spanish law
and pre-Columbian indigenous law. Unlike the common law basis of the legal system
in most of the United States and Canada, the Mexican legal system is essentially part
of the European civil law tradition' based on the enactment of codes. “A code in a
civil law country is like a constitution in that it presents a broad statement of general
principles with specific detail where necessary. . . . The French Napoleonic Code of
1804 targeted the judiciary as a privileged, aristocratic, and even reactionary force that
must be relegated to the role of applying, not interpreting legislative norms. Mexico has
inherited this tradition, which requires judges to apply the appropriate code provisions,
to reason deductively from the principles reflected in them (or a more general one),
or, where necessary, to consult doctrinal writing [rather than case law] to arrive at the
proper result.” Smith, at 88. Thus, during the nineteenth century, Mexico, having no
specialized labor legislation, applied the general principles of the Civil Code to labor
contracts. MEXICAN Law, at 415. Because of the reliance on the civil law, the study of
Mexican labor and employment law foreshadows our subsequent study of European
systems. See Chapters ¢ and 10.

Despite its quite different legal tradition, the first Mexican Constitution, adopted in
1824, was greatly influenced by the U.S. Constitution. The Constitution of 1857 followed
the structure of the original constitution. The Mexican Revolution against Diaz began
in 1910 and, during a period of continuing war, religious and political tumult, the present

Mexico’s private law system, including torts, property, commerce, and inheritance, traces its origin to
the Roman civil law, which dates from the Twelve Tablets of Rome in 450 Bc. Its milestones include the
Corpus Juris Civilis of the Emperor Justinian in the sixth century, its revival in Italian universities in the
twelfth century, and its reemergence in the form of modern civil codes in nation-states in Europe and Latin
America in the nineteenth century. It is the oldest, most widely used, and most influential legal system in
the world. Spanish law, which evolved from the Roman civil law, governed the viceroyalty of Mexico as
well as the rest of what is now Latin America for three centuries.

Smith, at 87-88.
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Constitution was promulgated in 1917 while Venustiano Carranza was president. It, too,
followed the structure of its predecessors as well as the U.S. Constitution. FrRaNCISCO
A. Avaros, THE MEXICAN LEGAL SySTEM 1-3 (2d ed. 2000) (hereinafter AvarLos). The
Constitution provides for a “federal, democratic, representative Republic composed of
free and sovereign States,” with all public power derived from the people. Similar to the
structure of the U.S. Constitution, Mexico’s Constitution has “the basic political struc-
ture of a republican and federal national government with three branches: an executive
(popularly elected), a legislature (bicameral), and a judiciary (lifetime appointments for
the Supreme Court), as well as separate state governments and a bill of rights.” Smith, at
91—92. Mexico consists of thirty-one states plus a Federal District in which the national
capital, Mexico City, is located.

Although the Constitution provides a federal system, labor and employment law is
federal, whereas the administration and enforcement of that federal law is split between
the national and state governments. Thus, the federalism of Mexico is quite different from
the U.S. or Canadian models. In the United States, the national government has broad
authority over labor and employment because of the broad authority given Congress
to regulate interstate commerce. Although some work may fall beyond the reach of
the commerce clause, the states, given their residual general police powers, have the
authority to regulate labor and employment as long as that regulation does not conflict
with applicable federal laws and policies. In contrast, the Canadian federal system has
left most labor and employment regulation beyond certain national industries such as
the railroads and airlines to the provinces rather than the national government. With
essentially very similar Constitutional structures, why are the actual operation of the
United States and Mexican federal systems so different?

Before the Mexican Revolution, Mexico followed a laissez-faire model of labor relations
much like that in the United States. “The typical day for an individual working in Mexico
before 1910 consisted of backbreaking work performed with no safety or health regulations
for long hours with miniscule amounts of compensation.” Jenna L. Acuff, The Race to the
Bottom: The United States’ Influence on Mexican Labor Law Enforcement, 5 SAN DIEGO
INT'L L. J. 387, 390 (2004). The participation of Mexico’s working and peasant classes in
the 1910 Revolution helped redirect the future path of labor relations and labor law. Unlike
the U.S. Constitution, which protects individuals against governmental interference with
their rights, a so-called negative rights system, the 1917 Constitution reflected that new
path by being the first constitution in the world to include positive social guarantees to
protect workers and the economically weak. “The Mexican Constitutional Convention,
unlike the Philadelphia Convention over a century earlier, addressed economic and
social goals and rights, equating social justice with — if not elevating it over — individual
liberty.” Smith, at -94. Article 27 was written with the intent of breaking up land, water,
and other natural resource monopolies held by the Church and a group of no more
than one thousand privileged families. AvaLos, p. 5; Stephen F. Befort & Virginia E.
Cornett, Beyond the Rhetoric of the NAFTA Treaty Debate: A Comparative Analysis of
Labor and Employment Law in Mexico and the United States, 17 Comp. LaB. L. 269, 272
(1996)-

Article 123 provides a broad, positive right to work: “Every person has the right to dig-
nified and socially useful work. To achieve this, the creation of jobs and the social orga-
nization will be promoted conforming to law.” While provisions such as Article 123 have
been characterized by Mexican constitutional scholars as a “project to be accomplished,
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a statement of revolutionary ideals that is nominal,” Smith, at 94, this positive right to
work, even as an aspiration, is in contrast with the negative rights recognized for workers
in the United States, such as the right against race or sex discrimination.” Is a negative
rights system preferable to a positive rights model if many of those positive rights are really
only aspirational and cannot be legally enforced?

The opening clause to Part A of Article 123 dealing with private employment — “Among
workers, day laborers, employees, domestic workers, artisans, and of a general matter, all
contracts of work” — makes clear the Constitution applies to all workers of whatever
type of work performed. The basic provision is followed by 31 paragraphs elaborating
workers’ rights. In contrast to the at-will rule in the United States, paragraph XXII sets
forth a basic good cause protection of workers against discharge: “The employer who
dismisses a worker without just cause . . . is obligated, at the option of the worker, to
rehire him or her, or pay compensation in the amount of three month’s wages or salary.”
Paragraph XXVII restricts contracts between workers and their employers that amounts
to a “waiver of any right of the worker that is in the laws of protection and aid for
workers.”

Further, while phrased in terms of a minimum, paragraph VI requires what might be
called a “living wage” to be paid to all workers: “Minimum wages and salaries must be
sufficient to satisfy the normal needs of a head of family; in material, social and cultural
areas; and to provide the obligatory education to their children.” Although the minimum
wage was set to provide a living wage during the period called the “Mexican miracle” —
the 1950s through the 1970s — the minimum wage since then has been near the poverty
level. A number of provisions set labor standards in terms of hours worked per day, a day
of rest per week, and double time for overtime. Public workers are guaranteed vacations.
Provision is made for workers compensation as well as a guarantee of a safe workplace.
Providing equal pay-for-equal work “without taking into account sex or nationality” is
required and pregnant women are given special rights including paid leave before and
after the birth of the child.

Paragraph XVI recognizes the right of workers and employers to organize: “Workers as
well as business owners will have the right to come together with each other in defense
of their respective interests; forming unions, professional associations, et cetera.” The
rights of workers to strike and of employers to shut down are protected by paragraphs
XVII and XVIIIL: “The laws will recognize the right of workers to strike, and employers to
stop work. Strikes are legal when they have their object to bring about balance between
the different factors of production, reconciling the rights of the worker with those of
capital. . . . Strikes will be considered illegal only when the majority of the strikers have
committed violent acts against persons or property, or in case of war, when they affect
establishments and services on which the government depends.”

Paragraph XXIX envisions a broadly applicable social security system: “The Law of
Social Security is to the public benefit, and it will include insurance or disability, old age,
life, involuntary unemployment, of illnesses and accidents, day care, and any other thing

? “[TThe labour protections included in the Constitution have proven impossible to enforce consistently, for
economic and political reasons. Like certain other provisions of the Mexican constitution, the ‘guarantees’
written into Article 123 — the right to work, limitations on the work day, the right to a minimum wage —
have served as targets or aspirations, rather than as enforceable rights.” MEXICAN Law, at 416.
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directed to the protection and well-being of laborers, farm workers, non-salaried persons,
and other social sectors and their families.” Even beyond these mandated social benefits,
the Constitution requires a system of profit sharing and the provision by the employer of
housing for employees.

Drawing from European models, Article 123 contemplates that special labor tribunals,
called juntas de conciliation y arbitraje (CAB), that are not part of the judiciary will
administer Mexican labor and employment law. These CABs have exclusive jurisdiction
over labor disputes, whether individual or collective. Thus, paragraph XX provides: “The
differences or conflicts between capital or labor will be subject to the decision of a Board of
Conciliation and Arbitration, formed by an equal number of representatives of the workers
and the employers, and one of the government.” A federal board hears disputes arising
from those industries and businesses that are listed as being subject to exclusive federal
control. Fach state utilizes similar boards to apply federal labor law to employers and their
workers not within federal administrative control. Thus, many of the export industries of
Mexico, especially the maquiladoras,? are subject to state Conciliation and Arbitration
Boards since the nature of the business is not within the list of federal industries. In
November 2004, the maquila sector employed about 1.14 million people. “[T|here were
2,809 active maquiladora plants in the country as of September [2004], a dramatic drop
from the 3901 reported in 2003. By December [2004], the maquiladora sector appeared
to be experiencing a rebound. Compensation packages in the maquiladora sector still
were lower than in the traditional manufacturing sector.” State Department Human
Rights Report, at 18. One explanation for the drop in maquila employment was that
manufacturing jobs were being moved to China because of its lower labor costs. As
China Gallops, Mexico Sees Factory Jobs Slip Away, N.Y. TIMES, September 3, 2003, A3.

All of the CABs, whether federal or state, are tripartite, with one member appointed by
the government, one elected by the management sector and the other by the labor sector.
The term of office is six years. The elections are in annual assemblies of their respective
organizations. COMMISSION FOR LABOR COOPERATION, LABOR RELATIONS LAw IN NORTH
AMERICA, 145—406 (2000) (hereinafter NORTH AMERICA LABOR LAw). Article 652 of the Fed-
eral Labor Law provides that “duly registered unions and unaffiliated workers rendering
services to an employer are entitled to appoint delegates to the conventions. Notice is given
of an open convention to elect representatives [to a CAB| and the convention goes forward
whatever the number of worker delegates present from a particular industrial sector may
be. Representatives are elected by a majority of the votes cast.” Review of Public Commu-
nication CAN 20031, www.hes.dc/ge/en/lp/spila/lalc/PCNAALC/1z/Mexican_law.sjml
22 (hereinafter Mexican Labour Law).

There is only one federal CAB located in Mexico City but the Federal Labor Depart-
ment has established sixty-five special boards with specific venues, with at least one federal
special board in each state At the state level, there is usually one CAB in every city with

3 Mexico established its Border Industrialization Program during the mid-1960s to absorb the unemployed
along the Mexican United States border after the United States terminated the “bracero” — migrant Mex-
ican worker — program. Initially, components were allowed to be imported duty-free for processing or
assembly within a twenty-kilometer strip along the border as the resulting production was exported. Later,
maquiladoras were authorized to be established anywhere in Mexico except Mexico City, Guadalajara, and
Monterrey. Most of the questions about how well Mexican labor law works arises in maquiladora industries.
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a population of more than one hundred thousand people. Some cities, such as Ciudad
Juarez, have five state CABs located in it. ANNA L. TORRIENTE, MExICAN & U.S. LABOR
Law & PRACTICE (1997), 191 (hereinafter TORRIENTE). There are over one hundred CABs
that enforce the Federal Labor Law within their respective jurisdictions.

During the period after the adoption of the 1917 Constitution and before 1931, state
and municipal law regulated labor and employment in Mexico. North America Labor
Law, at 102). Those laws were pre-empted by the federal labor law. The Constitution’s
labor provisions were first codified into statutory law for Part A of Constitutional Article
123 — covering the private sector — when the Federal Labor Law (Ley Federal de Trajajo)
took effect in 1931.* As amended, that law is still in effect and it continues to confirm the
broadly pro-employee policies established in the Constitution. For example, Article 2 of
the Federal Labor Law provides that “Labor norms shall insure balance and social justice
in the relations between workers and employers.” Foreshadowing the 1944 Philadelphia
Declaration of the International Labor Organization, Article 3 defines work at a broad
humanistic level: “Work is a social right and obligation. It is not a commodity; it is
to be respected for the freedom and dignity of the person performing it and must be
performed under conditions that insure the life, health and decent standard of living
for the worker and his family.” “Worker” is also defined very broadly in Article 8: “A
worker is any physical person who personally performs a subordinate work for another
individual or legal person.” And Article 10 defines the term “employer” quite broadly:
“An employer is any individual or legal person using the services of one or more workers.”
Given these broad definitions, the federal labor law applies without regard to the size of
the employer or the nature of the work performed. Any individual working for another is
protected by Mexico’s Federal Labor Law. Thus, household workers, skilled professionals,
and employees of large or small corporations are all covered by its terms. How does that
compare with the consequences of the federal system in the United States or in Canada?

The Mexican Constitution applies directly to private actors and so it creates many
directly enforceable rights, including some labor and employment rights. In addition
to the Constitution and federal statutory labor law, Mexico also makes treaties it has
ratified “self-executing.” That means they become an integral part of domestic law and
enforceable by individuals so long as they do not contravene the Constitution. Thus,
Article 6 of the Federal Labor Law provides that “treaties concluded and approved under
Article 133 of the Constitution shall apply to labor relations insofar as they are to the
workers” advantage.” Id., at 103. With a much higher ratification rate than the United
States, Mexico is the signatory to a number of important International Labor Organization
Conventions, including Convention 87, the Freedom of Association and Protection of
the Right to Organize, which protects workers’ freedom of association as well as the
International Covenant on Civil and Political Rights and the American Convention
on Human Rights, both of which guaranteed workers the right to establish and join
organizations of their own choosing. See, Mexican Labour Law. By contrast, Canada has
ratified Convention 87 but treaties under Canadian law are not self-executing and has not
incorporated the Convention into Canadian domestic law by separate legislation. The
U.S. has not ratified Convention 87; none of the three North American countries has
ratified Convention g8, the Right to Organize and Collective Bargaining Convention.

4 The Federal Law of Workers in the Service of the State, adopted in 1963, is the equivalent law covering
public employees protected by Part B of Article 123 of the Constitution.



Mexico 221

NoRrTH AMERICA LABOR Law, at 103. See Chapter 2 for the role of international labor law,
including the ILO.

The last general amendments to the Federal Labor Law occurred in 1970, with some
added procedural modifications made in 198o. Calls from various sectors for reform began
in 1989 and have continued, so far to no avail, until the present. Originally the push for
reform came from employers and their organizations urging that greater flexibility be
given to employers as well as leveling the legal playing field that they claim unfairly
favors employees. Since the adoption of NAFTA, another push for reform has come from
the workers’ side seeking greater opportunities for the development of a union movement
independent of the government and of PRI. See, TORRIENTE, at 236—244.

In December 2002, the government of President Vicente Fox introduced a proposed to
the legislature the so-called Abascal Project, named for Labor Secretary Carlos Abascal,
to “reform” the Federal Labor Law. Before joining the government, Abascal was the direc-
tor of the largest confederation of employers, Confederacién Patronal de la Repiblica
Mexicana (COPARMEX). The Abascal Project produced a huge protest by reformers and
representatives of unions that are independent of the Mexican government and PRI. On
May 30, 2005, the very introduction of the reform package was challenged as a violation of
the labor side accord of NAFTA on the ground that: “The proposed changes would make
it virtually impossible for most workers to exercise their rights to strike, bargain collec-
tively, or join a union of their choosing.”. See U.S. NAO Public Submission US 2005-01,
p- 5, www.dol.gov/ilab/media/reports/nao/submissions/Subzoos-o1.htm. As of late May
2005, the Abascal Proposal was on the backburner, See Mexican Labor News & Analysis,
No. 5, May, 2005, www.ueinternational.org/Mexico_info/mla_articles.php?id=87. After
consideration of the NAO submission, the U.S. OTAI determined that a review would
not further the objectives of the NAALC and, on February 21, 2006, declined to accept it
for review An alternative reform bill, introduced in the Mexican Congress in April 2003
by supporters of independent unions, is also languishing.

Notes

1. Given the use of the United States Constitution as a model for the 1824 Mexican
Constitution, why has the political and economic history of the two countries since
then been so different? Is this situation a good example of the risks of transplanting
law which seems successful in one nation or one legal regime to another since
essentially similar laws may have quite different effects in different countries? Law
in action may not be the same in two countries even if the two attempt to converge
their laws on the books.

2. Some provisions of the Constitution and the federal labor law, such as the positive
right to work, have not been implemented. While such provisions are clearly aspi-
rations of the drafters, what use is there for putting them in a Constitution if there is
no mechanism for their effectuation? How can you tell what is aspirational and what
is enforceable public code? Michael W. Gordon, Of Aspirations and Operations:
The Governance of Multinational Enterprises by Third World Nations, 16 U. M1am1
INTER-AM. L. REV. 301, 33234 (1984), differentiates such aspirational provisions
of laws from what he calls the operational codes that are actually enforced. He
calls these operational codes “drawer regulations” that, although not secret, are not
widely disseminated in the public either. “They are kept in a ministry official’s
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drawer, removed on one occasion, and left in the drawer on another.” Id at
333—34. The practice of law in such a situation may involve finding out infor-
mally what the drawer regulations really require rather than what the public code
provides.

3. In sum, Mexican law sets high labor standards based on its Constitution, statutory
law and ratified treaties. Why would Mexico adopt such standards, given the chal-
lenges it faces because of poverty and underemployment of such a large percentage
of economically active people engaged only in the informal economy? Would Mex-
ico be better able to address the problems of informal economy employment if it
had less protective labor laws?

B. INDIVIDUAL EMPLOYMENT LAW

Title I1I of the Federal Labor Law applies to individual employment. A contract of employ-
ment is presumed to exist by the fact that a worker performs work for an employer, with a
presumption that the relationship will be permanent — “of indefinite duration” — unless
it is for a specified piece of work or for a specified duration. See Article 35. In contrast,
note that, in the heyday of the at-will rule in the United States, a promise of a permanent
job was assumed to be at-will. See Forrer v. Sears, Roebuck & Co., 153 N. W. 587 (1967)
(“Generally speaking, a contract for permanent employment, for life employment, or for
other terms purporting permanent employment, where the employee furnishes no con-
sideration additional to the services incident to the employment, amounts to an indefinite
general hiring terminable at the will of either party, and a discharge without cause does
not constitute a beach of such contract justifying recovery of damages”).

Following from the presumption that employment contracts are permanent, workers
are protected by a just cause standard for dismissal. I INTERNATIONAL L.ABOR & EmPLOY-
MENT LAws 22-15 (William L. Keller & Timothy J. Darby eds. 2d ed. 2003) (hereafter
INTERNATIONAL LABOR & EMPLOYMENT LAws). Article 46 provides: “The labor relation-
ship may be canceled atany time by a worker or an employer having sufficient justification,
without thereby incurring liability.” The common law courts adopted the presumption of
at-will employment while Mexico in its Constitution and its Federal Labor Law adopted
the presumption of permanence.

Although it might be argued that the language of Article 46 does not actually mandate
a just cause standard, Article 47 supports a presumption of good cause by listing fifteen
reasons that “constitute sutficient grounds for the employer’s terminating the labor rela-
tionship without liability.” The reasons are similar to the numerous bases for just cause
that have been developed by arbitrators deciding discipline and discharge cases under col-
lective bargaining agreements in the United States. The list includes what in the United
States is called “resume fraud,” dishonest or violent behavior against the employer, his
family or co-workers, sabotage of the workplace, negligence, carelessness threatening the
safety of the workplace, immoral acts in the workplace, disclosing trade secrets, more than
three unexcused absences in a 30-day period, insubordination, failure to use preventive
measures to avoid accidents or illness, reporting to work under the influence of alcohol or
drugs, and incarceration. Id. at 22-16. Statutes in civil law systems, such as the Mexican
Federal Labor Law, tend to attempt to explicate the law at a more specific level than
many statutes in common law countries. One purpose for doing that is to reduce the
range of discretion left to judges to the selection of the appropriate statutory rule followed
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by deciding whether as a matter of fact the rule has been violated. Such an approach tends
to produce a rigid body of law and so there typically is at least one open-ended category
to allow for new situations that arise that were not contemplated when the statute was
enacted. The fifteenth reason in Article 47 is such a catch-all because it allows employers
to act based on “grounds similar to those laid down in the preceding items, if they are
of equal gravity and entail similar consequences as far as the work is concerned.” Does
this catch-all give too much discretion to the decision maker? Even more difficult than
proving facts supporting a finding that the employee’s conduct fit into one of these pigeon
holes of good cause, employers may not dismiss workers with at least 20 years seniority
unless the cause is shown to be “egregious or recurrent.” Id. at 22-17.

The employment contract is terminated by the death of the worker, by mutua