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THE JUDICIAL PROCESS

In the absence of a sound conception of the judicial role, judges at
present can be said to be ‘muddling along’. They disown the declaratory
theory of law but continue to behave and think as if it had not been
discredited. Much judicial reasoning still exhibits an unquestioning
acceptance of positivism and a ‘rulish’ predisposition. Formalistic think-
ing continues to exert a perverse influence on the legal process.

Written by a practising judge, this book dismantles these outdated
theories and seeks to bridge the gap between legal theory and judicial
practice. The author propounds a coherent and comprehensive judicial
methodology for modern times.

Founded on the truism that the law exists to serve society, and adopt-
ing the twin criteria of justice and contemporaneity with the times, a
methodology is developed that is realistic and pragmatic and that
embraces a revised conception of practical reasoning, including in that
conception a critical role for legal principles.
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PREFACE

Alexander M. Bickel said:

Judges have, or should have, the leisure, the training, and the insulation
to follow the ways of the scholar in pursuing the ends of government. This
is crucial in sorting out the enduring values of a society .. .'

Although unaware of this aphorism at the time, it is nevertheless an
exhortation I sought to follow as a judge. Regrettably, the training of a
judge is essentially practical, the insulation is imperfect and the leisure is
effectively non-existent. As an overworked judge at first instance for five
years and a frantically overworked judge of an appellate court for just
over six years,” my aspirations at scholarship fell short of the ‘ways of the
scholar’. But in that estate I am in splendid company.

In 1992, after I had been a Judge at first instance for two years,
I presumed to write a Monograph with the long title: A Return to
Principle in Judicial Reasoning and an Acclamation of Judicial Autonomy.’
But the work did not emanate from my two short years on the Bench. It
reflected the thinking of a practitioner, only lately a Judge, who had
spent some thirty-four years in the practice of the law in and around the
courts. An irresistible propensity to observe and analyse the legal process in
which I was a participant, and an equally irresistible bent to perceive the
reality of that process, dictated the conclusions that I expressed in that
Monograph. I suffered, I felt, the self-imposed mantle of the proverbial
man from Mars.

The thrust of the Monograph was simple enough. It urged a departure
from an overly rigid approach to precedent and its fellow traveller, stare
decisis, and a deliberate return to a more principle-oriented approach.

! Alexander M. Bickel, The Least Dangerous Branch: The Supreme Court at the Bar of
Politics (2nd edn, Yale University Press, New Haven and London, 1962), at 25-26.

% The High Court of New Zealand and the Court of Appeal of New Zealand.

3 (1993) 4 VUWLR Mono. 5 (‘Monograph’).
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Principles, and not precedent, would be dominant in judicial reasoning.
No longer would the past predict the future.” Stare decisis would give
way to a more flexible approach. Before it would be accorded preceden-
tial force the validity and authority of a prior decision would require to
be justified as being just, or fair, in the circumstances of the particular
case and relevant to the contemporary needs and expectations of the
community.

At the same time, the reality of the judicial process would be recog-
nised, principally, the inherent uncertainty and vagueness of the law.
This uncertainty vests judges with vast discretion and confronts them
with limitless choices in the course of reaching a decision. Judicial
autonomy, I urged, is not only inevitable, but also is essential to ensure
that justice is done in the individual case and that the law is applied and
developed to meet current requirements. I recognised that it is this
judicial autonomy that gives the common law its dynamic.

I sought to place this dissertation in a tenable jurisprudential setting
based on the truism that the law exists to serve society.

Contrary to what was probably sound scholarly advice, I decided to
publish the work rather than allow a draft to be circulated for the
valuable comments of those who could be persuaded to read it, and to
then let it stand for the benefit of further reflection. Immediate publica-
tion, however, did not indicate finality. It was my expressed intention to
return to the subject in the fullness of time and to modify and expand my
thinking in the light of my added experience, further reflection, any
critical observations that the Monograph may have prompted, and the
advances made in relevant legal theory. This book seeks to give effect to
that intention.

All these factors; further experience and reflection, comments
received and current legal theory have caused me to recast much of my
thinking. Further articles that I have written on the subject of the judicial
process while on the Court of Appeal indicate a progression of thought.”

* As my argument has developed, it might be more correct to say that, although the past
will no longer predict the future, proper regard for and use of the past will assist in the
task of predictability.

> ‘Fairness and Certainty in Adjudication: Formalism v Substantialism’ (1999) Vol. 9,
No. 3, Otago LR 459 (‘Fairness and Certainty in Adjudication’); “The “Invisible Hand”
Prompts a Response’ [1999] Pt II, NZLR 227; ‘The Relationship of Parliament and the
Courts: A Tentative Thought or Two for the New Millennium’, Victoria University of
Wellington Law Faculty’s Centennial Lecture, (2000) 31 VUWLR 5 (‘Centennial
Lecture’); ‘Judging in the Twenty-First Century’ (2000) NZLJ 228; ‘The Conscience of
the Law’ (2000) Vol. 8, No. 1, Waikato LR; and ‘A Critical Examination of the Doctrine
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Such is that progression that I cannot be confident further time would
not cause me to revise my thinking yet again. But I am satisfied any such
revision, while probably inevitable, would be at the periphery of my
vision. My core beliefs are firmly held. Indeed, believing that to be the
case, I have utilised parts of these earlier writings, with much modifica-
tion certainly, in this book. Self-plagiarism, I claim, is not plagiarism at
all. But the great bulk of the book is new — if not novel! In addition, the
opportunity I was given following my retirement from the Court of
Appeal decrees that I complete the task that I began in 1992.

I was fortunate to have been awarded a Visiting Fellowship in the Law
Program of the Research School of Social Sciences at the Australian
National University in Canberra for the year 2002. This book was
substantially completed during my visit. My indebtedness to the
Program is unbounded.

My time as an appellate Judge revealed that my exhortation to the
judiciary to revert to principles in determining cases and my focus on
the rigidity of precedent was incomplete. An increasing number of
judges, I found, seek to unearth the principle underlying the case or
cases cited in argument. The question from the bench to counsel con-
fidently claiming the direct advantage of a precedent: ‘Yes, but what is
the principle behind that decision’, or words to that effect, is being
voiced more often than in the past. Admittedly, the question is often
prompted by the fact that counsel’s confidence that the precedent is
directly in point is misplaced. Perceptions of the evident principle may
then vary. But however the principle is discerned, it is what the judges
choose to do with it that is critical. Some judges will confine or restrain
the principle, even to the extent of modifying and redefining its breadth
and application. Others will construe and apply the principle liberally,
extending it where that is thought necessary to serve the interests of
justice or to bring the law into harmony with the current needs and
expectations of the community. While, therefore, many judges search
for the relevant principle on which to base their decision, only some
adopt the approach that I sought to prescribe in my Monograph.

I also found that cases in which the application of a precedent was
directly in issue were extremely rare. In my six years on the Court of
Appeal, during which time the Court delivered just under 3000 judg-
ments, a binding precedent was directly in issue and reviewed in less

of Precedent’ in Rick Bigwood (ed.), Legal Method in New Zealand (Butterworths,
Wellington, 2001), at 141 (‘Legal Method’).
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than a handful of cases. I realised that it was not the doctrines of
precedent or stare decisis, as such, that were the problem as I had earlier
opined, but a deep-rooted predisposition that those doctrines engender
in judges. Certainty is pursued as a goal of adjudication. Without being
bound by a precedent, many judges hugged the skirts of the established
body of law, or, rather, the body of law that they held had been
established. The coercive element in the doctrines continued to exert a
dominant influence as a consequence of this latent predisposition.

At the same time, however, I was confirmed in my view that judicial
autonomy is an undeniable reality. The scope for choice in judicial reason-
ing is of mammoth proportions. It is ever-present and all-pervading.
These choices are directed by the preconceptions and predilections of
the individual judge. Included among these preconceptions and predi-
lections are evident prejudices, which, although perhaps not of the order
of the prejudices at times aired on ‘talk-back’ radio, are or should be
wholly alien to judicial decision-making. Such preconceptions (in which
term I will throughout this book include the judge’s predilections,
predispositions, prejudices, vanities, passions, obsessions, preoccu-
pations and biases) frame the value judgements that underlie the judges’
decisions and determine whether they will be more or less formalistic in
their approach.

I came to see that it is the lingering judicial penchant for formalism
that is the real obstacle to the application of the principle-oriented
approach that I had earlier endorsed. The true antithesis in legal reason-
ing is the tension between formalism, on the one hand, and an approach
that favours the reality and substance of an issue, on the other. Contrary
to the claims of any number of legal theorists, formalism is far from
dead. My experience confirmed that it is very much alive and, indeed,
that from time to time it exhibits a vitality capable of exerting a coercive
influence on judicial thinking. It harbours its own aberrant logic and
distracts its adherents from the realism or realistic approach that must
be an early and essential element in any competent legal process.
I concluded that it is, in fact, the lingering impact of formalism that
has provoked much uncertainty in the law and that impedes delivery of
the Justinian precept of rendering to every person their due in the indivi-
dual case.

Over further time, however, I came to appreciate that even this
analysis is incomplete. If judicial reasoning and the value judgements
underlying its exposition are driven by the judge’s preconceptions, the
formalistic approach is no more than the means by which a given end is
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achieved. Certainly, I have never underestimated the panoramic com-
pass for rationalisation in judicial reasoning. But the formalistic
approach is more than a means to an end. Because it is deeply imbedded
in their psyche, the value judgements of many judges are directed and
shaped by that formalistic methodology. The means infects the end.
There is, in other words, an interplay or symbiotic relationship between
the preconceptions of a judge and the methodology adopted by that
judge.

I also observed that the value judgement that a judge will make in a
particular case cannot be divorced from the judge’s perception of the
function of the law and the role of a judge. For example, a judge who has
not escaped the residual influence of formalism will favour leaving a
proposed change in the law to Parliament even though, objectively
considered, the change could properly be made by the courts, or the
judge will decide that a particular outcome would foment uncertainty in
the law, even though the judge might never be able to explain how
uncertainty would result from that outcome, or the judge will decide
the case on a minimalist basis, notwithstanding that the articulation of
general principles in the particular case would provide much needed
guidance to the community and enhance certainty and predictability in
the law, and so on.

It is this lingering judicial commitment to formalism that explains
why so much judicial reasoning is still legalistic, strained or mechanical.
Formalism, or a formalistic approach, inspires its own laboured or
artificial responses to a legal problem. The stilted logic of formalism
has both directed the judge’s value judgement and dominated or con-
fined his or her thinking. All too often the approach is adopted blindly,
as if a creed, in which case the judge’s reaction is automatic and prevents
a distinction being drawn between the judge’s preconceptions and the
methodology that he or she has pursued.

I therefore came to accept that the judicial methodology that is
adopted is critically important in determining the substantive decisions
that are reached. Judges will by nature be more or less conservative, or
more or less orthodox, or more or less liberal, or more or less creative, or
more or less many other human characteristics, but the adoption of a
methodology that is more reasoned, deliberate and transparent than
that of the past should, I felt, reduce the disparity between them. The
alternative, instinctively unpalatable to even an ardent realist, is that the
outcome of legal disputes is dependent solely on the personal precon-
ceptions of the individual judge. It became my view that, if the chains of
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formalism could be finally broken and the vast scope for choice in
judicial reasoning accepted, judicial decision-making could be har-
nessed to an approach that is realistic, pragmatic and yet principle-
oriented in its implementation. It is that approach or methodology that
is explored in this book.

I am conscious that it could be said that my experience is peculiar to
me and the appellate Court of which I was a member. It is true that for
the last five years I sat on a notably conservative Court and that a
number of the Court’s judgments reflect a determined formalism and
all that this intuitive commitment entails. But experience as an appellate
judge has a universality that cannot be abridged in this fashion. To a
greater or lesser extent, appellate courts in all common law jurisdictions
are beset by the vestiges of formalism. Formalism, for example, is still
readily evident in the judgments of a number of their Lordships in the
House of Lords in the United Kingdom. Under the guise of ‘legalism’
it is the proclaimed wisdom of many, if not most, of the Judges of
the High Court of Australia.® It is much less evident, but still present,
in the judgments of a number of the Judges of the Supreme Court
of Canada. I therefore believe that what I have to say in this book
is applicable to judicial reasoning in all common law jurisdictions.

Nor is the judicial methodology that I advance, and the conception of
the judicial role that it embraces, restricted to appellate judges. It is
directed to all judges, both appellate judges and judges at first instance
alike. Nevertheless, I anticipate that the reaction of many will be to seek
to restrict what I have to say to judges of appellate courts only. Any such
restriction would be unfortunate. Obviously, the methodology will be
more pertinent to appellate judges who are higher in the judicial hier-
archy and who are called upon to deal with more pure questions of law.
They will have more scope to give effect to the recommended approach
and conception of the judicial role than judges at first instance. But this
does not mean that the methodology is not applicable to judges at first
instance. The only reservation that need be made is in connection with
the doctrines of precedent and stare decisis, which are dealt with in
Chapter 6. Where a precedent is directly in point a judge at first instance
will need to be more circumspect in re-evaluating the validity of the
precedent, particularly if it is a case determined by a higher court within
the same jurisdiction. I have, however, included in that chapter a section
which may prove of particular value to judges at first instance in

6 See Leslie Zines, The High Court of Australia (4th edn, Butterworths, Sydney, 1997).
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determining whether they need feel bound to apply a purported pre-
cedent.” I may add that, when a judge at first instance, I followed my own
advice in this regard, and the world as we know it did not come to
an end.’

In casting the rethinking in this book at common law jurisdictions
generally I do not exclude the United States or any other country that
has a written constitution. But my work is not directed at constitutional
interpretation. Because of its dominant role in the interpretation of the
Constitution, the Supreme Court of the United States is necessarily
oriented to the resolution of constitutional issues. Consequently, schol-
ars in the United States, almost to a person, have concentrated on the
judiciary’s approach to constitutional issues to the exclusion of the vast
range and volume of judicial work involving nothing more than the
application and development of the common law. Yet, focusing almost
exclusively on the judicial process at the level of constitutional inter-
pretation tends to reduce the relevance of legal theory to the bulk of the
law and legal practice. Constitutional issues and theories of interpreta-
tion that compete for ascendancy create their own particular scholarly
domain. It is, for example, much easier to portray the judicial process at
that level as a process of interpretation. Dworkin, for one, can describe
law as an ‘interpretive practice’. But, as I will assert in Chapter 1, the
judicial process is much more than an interpretive exercise. It is
irrevocably creative. While sections of this book will no doubt be relevant
to constitutional interpretation, its primary focus remains the judicial
process and the application and development of the common law generally.

I am not therefore directly concerned with statute law. This does not
mean that I am unaware of or indifferent to the immense volume of
statute law generated in modern parliamentary democracies. 1 freely
acknowledge the extent and impact of statutory law in contemporary
society, especially on commercial activity, and that it necessarily over-
rides and modifies the common law. But I decline to demean the
importance of the common law simply because of the emergence of a
mountainous body of statutory law. Vast areas of human activity of vital
significance to the interests and well-being of citizens who are affected
remains subject to the vagaries of the common law and the vicissitudes
of the judicial process. Moreover, it must be borne in mind that the
approach and principles that guide courts in interpreting statutes is

7 See below, Chapter 10, at 251-254.
8 See, for examples, Chapter 10, nn. 20 and 22.
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largely the product of the common law. Reference need only be made to
a penetrating article by Professor A. T.H. Smith for concrete illustra-
tions of the extensive development of the criminal law in the framework
of statutory interpretation.” Formalism has beset the process of statu-
tory interpretation just as much as it has the development of the
common law, and the judicial methodology that I advance in this
book can be applied to that process with such minimal modification
as may be necessary.

Nor have I sought to burden the treatise with references to cases.
Where it is helpful to illustrate a point, however, I have seen fit to cite a
case and generally to deal with it in some detail. The risk with this
economy is that, if the relevance of the case is accepted, it may prompt
the response that the case is an exception, and the point it illustrates may
then be dismissed with the comment that one swallow does not make a
summer. Such a reaction would be unfortunate. Suitable cases to illus-
trate the various points abound. They reflect the prevailing judicial
methodology. Indeed, the exceptions are the rare cases that reflect the
approach endorsed in this book. Many more, and probably better,
examples of the points that are illustrated can be found in any volume
of any law report in any law library. Law students will discover them
from day one of their studies at law school.

I have also deliberately refrained from restricting the cases used to
illustrate various points to New Zealand decisions and, in particular,
decisions in which I was involved as a judge. One exception proved
inevitable. But, for the most part, I refer to cases in the United Kingdom
and Australia and, to a lesser extent, Canada and the United States. If
cases from the United Kingdom loom large it is simply because that
jurisdiction provides the most fertile ground for the judicial failings that
are censured in this book. The United States, on the other hand, has
supplied by far the bulk of the jurists and legal theorists whose work is
addressed.

In taking up the Visiting Fellowship at the Law Program in the
Research School of Social Sciences for the purpose of writing this
book, I initially intended to adopt the style of modern legal theorists.
The book would be an essay in jurisprudential theory laden with copious
footnotes. It soon became clear, however, that a theoretical dissertation
is not what is required and would not lend itself to what I want to say.
Although the work has, as it must have, a theoretical perspective, I am

9 A.T.H. Smith, Judicial Law Making in the Criminal Law’ (1984) 100 LQR 46.
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essentially speaking from the standpoint of a working judge. While my
target audience is anyone interested in jurisprudence, particularly the
judicial process and judicial reasoning, the groups I most want to
influence are judges and lawyers, for it is through them that the law is
practised and administered. Consequently, and contrary perhaps to my
natural inclination, I have sought to write this book in a way that accords
with that objective. The possibly over-ambitious desire to redirect
judges’ approach and reasoning in judicial decision-making is not
concealed.

I am, of course, conscious of the fact, as the late Professor Peter Birks,
for one, was wont to emphasise, that an increasing source of law are the
articles and commentaries of academic lawyers. The epistemology of
judicial reasoning is of signal interest to them. For that reason I do not
discount the possibility that this book may serve a useful purpose for
those academics who seek to influence the substance and development
of the law.

Furthermore, because I believe that legal theory is an important
adjunct to the judicial process and that, to be effective in practice, judges
must acquire a greater knowledge of legal theory, jurisprudence will
never be far beneath the surface. At times, no doubt, it will break the
surface. This surfacing is to be expected of one who has in the past
claimed, perhaps tongue in cheek, that he has always aspired to be a
good lawyer, but jurisprudence kept on getting in the way! I therefore
hope legal theorists may find the work of some value, even if not quite of
the same value as I have obtained from their own writings in the
performance of my judicial duties. If nothing else, it may provide an
insight into the assumptions, perceptions and philosophy, never wholly
perfect, but never, I trust, wholly imperfect, of one working judge.

Finally, I harbour the fond hope that the book may be of real benefit
to students. Law students seemingly come to their law schools as puta-
tive, if not committed, positivists. Law is about rules and cases, and
learning the law is about learning those rules and cases. It is as ingenuous
as that. Too often, it seems, this simplistic predisposition is confirmed in
the lecture room. All would be well with the world and, in particular,
certainty and predictability in the law would be assured and stability and
continuity in society enhanced, if only the judges would apply the rules,
adhere to precedent, and suppress any urge to be creative. Alas, the legal
process is not so simple or straightforward. The fond hope of which I
speak, therefore, is that this book will provide students with a more
realistic introduction to the judicial process, and one that will stand
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them in better stead in the practice of the law and the service of their
clients.

I should add, having referred to students as a desirable class to read
this book that it is not written as a textbook. No settled effort is made to
expound the various legal theories mentioned in the text. The student
must look elsewhere for an exposition of these theories. For the most
part, no more explanation is included than is necessary for me to
develop the argument being advanced at the time.

I should also add an apology of sorts. At the outset I observed that, as
an overworked judge for just over eleven years, my aspirations at scho-
larship fell short of the ‘ways of the scholar’. The same can be said of the
time that [ was in practice. Before accepting appointment to the Bench I
was an overly busy practitioner. I therefore wish to reiterate the dis-
claimer. Without enjoying the opportunity for the long and deep study,
reflection and discussion that an academic environment would have
provided, it would be pretentious for me to lay claim to undue scholar-
ship. My knowledge of legal theory has been picked up ‘on the run’, so to
speak, and often when a Le Carré novel lay unopened begging for
attention.'’ I can only hope that this lack of scholarship is less evident
than I fear; that it does not provoke exasperation, or worse, irritation, in
the learned reader; that any shortcomings in my learning will lead to
compassion rather than frenzied exposure; and that those shortcomings
are more than made up for by my direct experience in the process of
which I write.

In writing and completing this book I have received considerable
assistance from many learned and able people. First, I am grateful to
the inhabitants of the Law Program corridor of the Research School of
Social Sciences at the Australian National University; Peter Cane, John
Braithwaite, Jane Stapleton, Leslie Zines, Sarah Harding, Carol Harlow,
George Christie, Ernst Willheim, Gary Edmond, Christos Mantziaris,
Chris Finn, Adrienne Stone, Collin Scott and Imelda Maher for their
constant encouragement and support. In truth, I became so fond of
them all that I would express such gratitude even if it were not their due.
But it undoubtedly is their due. They created for me an environment

' The difficulty that I have highlighted is not peculiar to me, and reveals a problem
outside the scope of this book. If judges are to obtain a greater understanding of legal
theory they must be given the time — what Bickel called ‘the leisure’ — to acquire the
knowledge that will give rise to that understanding. Judicial administration needs to
provide that time. If senior judges are treated like ‘work horses’, with judicial efficiency
measured by output alone, judges cannot be held venal for behaving like work horses.
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that I found both stimulating and productive, at times exhilaratingly so.
To the names of those wonderful folk I must add Nicola Piper, a
sociologist, and Maria Barge, a political scientist, both also from the
Research School of Social Sciences. Their refreshing insights were a great
benefit to me and a constant reminder that all wisdom in matters legal is
not the sole prerogative of lawyers.

Secondly, I thank all those persons who volunteered to peruse and
comment on a draft manuscript or who, before they had the opportunity
to volunteer, were cajoled into doing so, for their valuable and con-
structive comments. I am acutely conscious of the task that they con-
fronted and I am overwhelmed by their response. My unbounded thanks
(in alphabetical order and without regard to titles) are extended to Sarah
Allen, David Baragwanath, Rick Bigwood, John Braithwaite, Peter Cane,
George Christie, Gary Edmond, Emma Finlayson-Davis, Rodney
Hansen, Stephen Hunter, Daniel Kalderimis, Christos Mantziaris,
Simon Mount, Jane Stapleton, Hanna Wilberg, Ernst Wilheim and
Leslie Zines. Quite late in the piece, the comments of an anonymous
Cambridge reader proved exceptionally helpful. My friend from
University days, Gordon Cruden, deserves special mention for his
invaluable encouragement and advice. The depth and force of the com-
ments of another good friend, Robin Congreve, did not surprise me, but
the measure of his agreement with my manuscript did.

The fact that I may not have made all the recommended corrections,
modifications or deletions or incorporated all the suggested additions
that commentators have made does not mean that their recommend-
ations and suggestions were not valid. Those recommendations and
suggestions are simply the casualties of the author’s ultimate autonomy.
Needless to say, none of those worthy commentators are responsible for
what remains.

I am particularly indebted to Simon Mount and Emma Finlayson-
Davis for there research and help in tying up the remaining bits and
pieces of the manuscript that I brought back from Canberra. Prudence
dictated that I submit my piece on Richard Wagner’s Die Meistersinger
to Heath and Liz Lees, the President and Secretary respectively of The
Wagner Society of New Zealand. Their enthusiastic support was in no
way diminished by their surprise that a book on the law could be,
to quote them, ‘singable’. Katherine Lee is to be mentioned for typing
up the bulk of this book. Nor could I have done without the typing
assistance of Cynthia Koks after I had returned to New Zealand. Finally,
I must thank my daughter, Helen, and her husband, Robert Scott, for
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their determined persistence and tireless patience in assisting me con-
quer the machinations of my computer when, with a mind of its own, it
sought to thwart my reasonable demands.

Just as none of the above persons are to be held responsible for the
opinions advanced in this book, so too none are to be saddled with
the criticisms that it will provoke. That criticism is for me and me
alone. Criticism there will be, and plenty of it, for the shibboleths that
I challenge are too deeply ingrained in the psyche of too many judges,
lawyers and legal academics for it to be otherwise.

Yet, I must confess that I will be dismayed at much of the criticism. By
my own lights, I have done nothing more than bring to the study of the
judicial process a determined realism and a relentless determination to
pursue that realism through to its logical conclusion. Experienced
judges, in particular, will acknowledge, for example, that the law is
contentiously vague and uncertain, that judges make and remake the
law, that judicial decisions are impregnated with policy considerations,
that there is no impersonal or transcendental law to which judges can
conveniently defer responsibility, that multiple choices are integral to
the process of judicial decision-making, that a rule-bound or ‘rulish’
approach is inadequate to explain the application and development of
the common law, and that resting at the base of much judicial decision-
making is the value judgement of the particular judge; but they, no less
than practitioners and academics generally, will resolutely decline to
press these premises to their logical conclusion. If I am right in what I
have written and the reader is about to read, it is only because I have
sought to do just that; to take premises that are founded in a realistic
appreciation of the judicial process and drive them to their logical
destination.



Introduction

Practical skills and legal theory

Judges undoubtedly bring immense practical skills to the practise of their
craft. Practical skills are encouraged and developed in the service of clients
by the practising lawyer in the law firm or the barrister at the bar, and finally
elevated to an art form by those who ascend the bench and are required to
make a final determination. That final determination must be reached in
disputes where, as often as not, the evidence is conflicting, the issue or
issues elusive, and the law to apply uncertain or vague. The judge’s practical
skills are utilised to resolve and stabilise the facts of the case, to analyse and
identify the question in issue, to arrive at a decision on that issue and, then,
to justify with reasons the decision that has been reached.

But practical skills alone are not enough. Those skills must be anchored
in a conception of the judicial role. Legal theory is fundamental to that
conception. Without a clearly thought out conception of the judicial role, a
judge is in no better position than a mariner at sea without a compass or,
perhaps, a mariner at sea with a defective compass. The practical skills are
exercised with either an apparent indifference to any considered purpose
for their exercise, or blindly or intuitively as if the purpose were self-evident
or innate to those skills and need not be comprehended. Judges risk the
charge that they are simply ‘muddling along’.

I am not suggesting that judges should become philosophers, or
worse, that philosophers should become judges, but merely contending
that a basic understanding of legal theory is essential for the complete
performance of the judicial function. Plumbers may plumb for a lifetime
without perplexing themselves as to what their trade is all about. But the
administration of justice in accordance with the law is far removed from
plumbing. A judge cannot simply judge as a plumber may plumb. To
fulfil their judicial function, and to be able to assess whether they are
fulfilling that function, judges must explore, examine and know the
theoretical framework for their judicial thinking.

1
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Yet, judicial scepticism, if not distrust, of legal theory is common-
place. Andrew Halpin has identified the various strands of practitioners’
scepticism towards theory.' These strands are encountered often enough
in legal practice. Scepticism is first apparent in the belief that the law has
no need of theory. Legal practice is regarded as being sufficiently rich to
make theory redundant. The second strand of scepticism is that practice
has only a limited need for theory. While it is acknowledged that theory
can provide an ancillary role in limited areas of practical skills, those
skills remain transcendent. Theory, in other words, may assist to manage
the long-term strategy but it is not to be permitted to detract from the
opportunities practitioners have to excel in performing their practical
skills. The third strand of scepticism is that theory has overstepped the
mark altogether. It fails to represent practice and often takes the form of
an alien rhetoric. To which, one may add, all of the above.

While the language, relevance and remoteness of much legal theory
undoubtedly contributes to this reaction, scepticism of theory in itself is
misplaced and, indeed, dangerous. Intuition and unquestioned assumptions
replace a personal theory of law or a conception of the judicial role. If the
judge does have a personal theory, it may be largely unarticulated, or
incomplete, or even unsound, or it may be no more than a felt approach
reflecting a vaguely understood legal theory. Judges of this description are
reluctant to abandon the mythology that clings to the judicial process
because they have nothing articulate, complete or sound with which to
replace it. More often than not they become wedded to a crude form of
positivism that does not exhibit any of the refinements of reconstructed
positivist theory; to a black letter approach that is sustained by some sort of
lingering faith in the discredited declaratory theory of law; and to an
impoverished formalism or quasi-formalism that is dismissive of the
breadth of factors and societal demands external to the formal expression
of the law.

A basic understanding of legal theory provides an antidote to these ill-
informed preconceptions and perceptions of the legal process. It provides
the judge with the concepts and vocabulary with which to describe the
judicial decision-making process. More importantly, it enables the judge to
formulate a conception of the judicial role, and it is that conception that
will inform and influence the decisions that the judge will make in the
course of carrying out the judicial task.

! Reasoning with Law (Hart Publishing Oxford and Portland Oregon, 2001), at 20-21.
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The impact of the judge’s underlying conception of the judicial role is
apparent when reference is made to the breadth of the judicial function.
Where the judicial duties are of a routine nature, theory may not matter
greatly, if at all. But judges’ tasks do not stop at the routine. Judges are
regularly called upon to make law, and in the course of doing so, to
formulate policy. It is these aspects of judicial activity that most require
the benefaction of legal theory to obtain legitimacy.

Judges make law — endlessly

The notion that judicial law-making is restricted to innovative or adven-
turous decisions and that judicial policy-making is an aberration that some
judges only indulge in at the expense of proper interpretative principle
needs to be dispelled at once. This notion does not reflect reality.

None, other than the uninitiated who seemingly lack an understanding of
the dynamic of the common law, seriously question the fact that judges
make law. The belief that judges do not make law is hopelessly out of date. As
Lord Reid famously said as long ago as 1972: ‘We do not believe in fairy-tales
anymore.’”

What is not, perhaps, so widely appreciated is that judges make law,
not only when they expand a legal doctrine or extend a legal principle to
a new situation, but also when they confine a legal doctrine or restrict a
legal principle. Whenever the question before the court could be called
novel, and at the appellate level that is frequently the case, the law is
made just as much when the judge’s decision may be characterised as
orthodox or ‘negative’ as when it may be described as creative or
‘positive’. The idea that the law is only made when a decision is creative
or positive presumes that there is a ‘law’ from which to depart. It is that
presumption, of course, which is misplaced.

Donoghue v Stevenson’ provides an example. Lord Bingham has
observed that no-one could fail to recognise that the decision of
the majority of three to two had made law.” Most would have little
doubt that it made good law. The decision, Lord Bingham continues,
would still have made law even if the majority’s decision had been to
the opposite effect. Such a decision, he observes, might not have stood
the test of time and one might incline to see it as a bad decision. But the

® Lord Reid, ‘The Judge as Lawmaker’ (1972) 12 JSPTL 22. > [1932] AC 56.
* Tom Bingham, The Business of Judging: Selected Essays and Speeches (Oxford University
Press, Oxford, 2000), at 29.
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critical point is that, until reversed or modified, it would have precluded
a plaintiff bringing a successful proceeding in a similar situation. While
a negative decision would have been less innovative than the decision
actually made, it would have placed a highly authoritative roadblock in
the path of the plaintiff, and so, Lord Bingham concludes, would have
made law.

This perception follows inescapably from the fact that there is no ‘law’
to declare. Because there is no law to declare and the law is largely
indeterminate, it is made, either conservatively or less conservatively,
by the decision in the instant case. In their outstanding work, Judicial
Policy Making and the Modern State,” Malcolm M. Feeley and Edward
L. Rubin confirm that, if legal doctrine is largely indeterminate, judges
are creating law perhaps as often as every time they reach a decision.
Some judgments may be more creative than others, but this difference
does not exclude the law-making property of the less creative decision.
Judicial resistance to this analysis simply indicates that the declaratory
theory of law still loiters in judicial chambers.

Appreciation of the fact that judicial law-making is not only restricted
to the more progressive judges, but embraces the judiciary as a whole,
emphasises the need for all judges to be directed by a judicial philosophy
that is articulated and transparent. Judges, as regularly proclaimed, are
not elected officials and they have no mandate to make law outside or
beyond that which can be justified by sound legal theory. It is the
underlying theory, and nothing else, which provides judicial law-making
with its legitimacy.

And judges also make policy — regularly

Equally inevitable is the fact that, in the process of making law, judges
frequently formulate public policy. Legal theorists who condemn legal
policy-making as an aberrant departure from the true judicial interpre-
tative function also ignore this reality. To some extent, judges have
always made policy. They have done so, for example, when having
regard to the social impact of their decisions. Judges are influenced by
their perception whether their decision will achieve a socially desirable
end or bring in its train socially undesirable consequences. They seek,

> Malcolm M. Feeley and Edward L. Rubin, Judicial Policy Making and the Modern State:
How the Courts Reformed America’s Prisons (Cambridge University Press, Cambridge,
1998).
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consciously or unconsciously, to reflect socially acceptable norms and to
utilise social policy to inform their thinking. Admittedly, reference to
policy considerations may not always be overt. Those considerations
may be forced to fit the configuration of formalism. Judges will seek to
show that the new policy somehow emerges from the existing body of
law, or is implied in it, rather than to justify the policy on the basis of the
socially desirable outcome it will achieve. Such terms as ‘experience’,
‘reason’, ‘self-evident’, and the like, often conceal — or reveal — the
weight placed upon policy considerations.

A number of judges, of course, have acknowledged the presence of policy
considerations in judicial decision-making. Who, other than Lord
Denning, could be expected to be at the forefront in doing so? In Dutton
v Bognor Regis UDC,® Lord Denning confirmed that the question, what is
the best policy for the law to adopt, may not have been openly asked, but
has always been there in the background. It has, he said, been concealed
behind such questions as: Was the defendant under any duty to the
plaintiff? Was the relationship between them sufficiently proximate? Was
the injury direct or indirect? Was it foreseeable or not? Was it too remote?
And so forth. Lord Denning concluded emphatically, ‘Now-a-days, we
direct ourselves to considerations of policy ... Many judges today, and
certainly many more than in his day, would not be at all abashed at
acknowledging the truth of Lord Denning’s observations. Indeed, and by
way of example, in Fairchild v Glenhoven Funeral Services Ltd,® the House of
Lords in 2003 openly referred to policy considerations in determining the
question of causation where the plaintiffs were unable to prove which of
two employers had caused the disease arising from inhalation of asbestos
dust from which the deceased had died.

Any residual doubts that judicial policy-making is exceptional,
or incoherent, or avoidable by better legal reasoning have been put
to rest by the study reported in the book I have already described as

° [1972] 1 QB 373, at 397.

7 See also Bingham, The Business of Judging, at 28. Lord Cooke has spoken in similar vein;
‘The New Zealand National Legal Identity’ (1987) 3 Cant. LR 171.

8 [2003] 1 AC 32. See, e.g., Lord Bingham at para. 33 and Lord Nicholls at paras. 40—43 for
admirable treatment of the policy issues. The policy considerations and accompanying
value judgements undoubtedly determined the outcome of the appeal. Why, then, in this
case as in many others, is it seen to be necessary for the judgment writers to expand upon
the case law (with often conflicting interpretations) at such inordinate length? (But see
the case note by Jonathan Morgan in (2003) 66 MLR at 277-284, in which their
Lordship’s acknowledgement of the influence of policy is approved but their analysis
of the policy reasons for their decision is said to be disappointing!)
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outstanding.” Professors Feeley and Rubin carried out an exhaustive
study of how Federal Judges in most of the States of the United States of
America, acting largely independently of each other, overturned rules
and precedents to reform the prison system throughout the country.
Having described this judicial enterprise, the authors enter upon a remark-
able exercise in jurisprudential analysis, and extract from the study a
perception of the decision-making process that closely accords with my
own. Central to their work is the argument that judges are not passive
adjudicators of conflicts but active policy-makers. They point out that
judges treat the text of the applicable law as a grant of jurisdiction, and
then fashion a decision that they believe will yield the most socially desir-
able results. Judges will initiate a policy-making effort when motivated by
strong moral sentiments in the community. But the authors are at pains to
point out that policy-making is not unconstrained. They assert that the
constraints that are intrinsic to the judicial policy-making process yield
decisions that are just as principled and legitimate as decisions that purport
to interpret the legal texts.

Feeley and Rubin’s conclusions cannot be dismissed on the basis that
they are peculiar to the United States or to jurisdictions having a written
constitution. Their description of the legal process is too close to my own
experience in a jurisdiction where there is no supreme law for me to permit
of that escape route. In examining the judges’ motivations, their departure
from previous rules and precedents, their formulation of policy, and the
constraints that operate within the discipline and methodology of the law,
Feeley and Rubin entered upon an examination of a process of judicial
reasoning that is generic to all common law jurisdictions. Jurisprudentially
speaking, the judicial process is highly ecumenical.

The interpretative approach is wanting

In disclosing the full extent of policy-making in judicial decision-
making, Feeley and Rubin explode the interpretivist theories of law,
that is, the notion that the legal process is a matter of interpreting a
constitution (where there is a constitution) or the text of statute law or
the common law. This demolition of the interpretivist theory is to be
welcomed for the theory is but one or two steps up from the discredited
declaratory theory of law. It necessarily suggests that there is a law to
interpret or that interpretation will provide a decision whenever the law is

® Feeley and Rubin, Judicial Policy Making.
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indeterminate. Timothy Endicott has pointed out the hollowness of this
view. In cases where there is a rule to be applied there is no need for
interpretation. In cases where it is necessary to invent a new rule, either
there is nothing to interpret or a rule that might have been applied without
interpretation is overturned, or derogated from, or ignored.”)

Interpretivist theory nevertheless remains dear to many legal theorists.
I believe that this affection is due, in part at least, to the focus many North
American theorists give to decisions of the Supreme Court of the United
States relating to the Constitution of that country. But as a general theory,
the interpretivist theory must founder on a number of realities. The first
reality is the indeterminacy of the law. That which is indeterminate cannot
be interpreted, at least not in any sensible sense. What is there may be
extended or restricted, but that is not a process of interpretation. In either
case it is a process of creativity. As Feeley and Rubin have commented,'" at
some point the law or legal text is so vague, and the law which the judge
then makes so comprehensive and precise, that the term ‘interpretation’
seems like more of a conceit than a description.

Secondly, the interpretivist theory is inconsistent with the measure of
judicial autonomy enjoyed by judges in practice. As I will press in
argument further, choice is endemic to judicial decision-making.
Certainly, interpretation itself allows for choice. A legal rule or principle
may be interpreted differently by different judges. But what is defective
in this limited view is the implication that there was an applicable law in
existence for the judges to interpret differently. More often than not, the
judges have made law or formulated policy simply because there was no
applicable law or, certainly, no applicable law beyond a starting point.
Essentially, the interpretivist theory denies the role of creativity in the
judicial process and, therefore, the true extent of judicial autonomy.

Judges and legal theory

Once it is recognised that in the course of making law judges move beyond
any sensible concept of interpretation and formulate policy, it becomes
important that they have some familiarity with legal theory in order to
define their judicial role. A conception of the judicial role that does not
acknowledge the extent of judicial law-making or policy-making cannot be

10 Timothy A.O. Endicott, Vagueness in Law (Oxford University Press, Oxford, 2000),
at 182.
11 Feeley and Rubin, Judicial Policy Making, at 205-206.
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conducive to sound judicial reasoning. Indeed, there is no logical reason to
believe that policy-making without an underlying conception of the judicial
role will be other than random, incoherent or irrelevant. Nor, without a
basic understanding of legal theory, will the judges be able to enter into any
sensible discourse about judicial policy-making. Discourse will also proceed
among legal theorists and academics without the benefit of the direct
experience that judges can provide. The task of defining the legitimate
metes and bounds of adjudication becomes that much more difficult.

Further, law is not an end in itself but exists to serve the needs of
society. Society will not be served or its needs met by judges who make
law or policy for that society without the guidance legal theory can
provide. Not just the metes and bounds of policy-making in adjudi-
cation, but the purpose and substance of the policy made, will be shaped
by the judge’s conception of the judicial role. It is surely an oxymoron to
speak of law as being an instrument of social policy and yet have judges
administer the law and make policy ill-informed or indifferent to the
theoretical foundations of their task. A sound conception is likely to
deliver sound policy; a poor conception is likely to deliver poor policy.

As already intimated, the immediate value of a basic knowledge of
legal theory is that it serves as an antidote to intuitive, ill-informed and
ill-considered perceptions of legal theory and the preconceptions that
those intuitive, ill-informed and ill-considered perceptions engender.
Familiarity with legal theory will in itself encourage a judge consciously
to disregard any sort of lingering faith in the discredited declaratory
theory of law; inhibit judges from determinedly adopting a positivist
bent; and disabuse judges of any tendency to adhere to the formalism of
the past or any more modern mutation of it.

At the same time, the preconceptions that these intuitive, ill-informed
and ill-considered judicial attitudes generate will be shed. They cannot
coexist with a more realistic and comprehensive theory of the judicial
function. Of course, it would be unrealistic to expect that a judge’s
preconceptions will be entirely eliminated by such enlightenment.
What would be shed will be those preconceptions that survive, or thrive,
simply because the judge nurtures an inadequate or outdated theory of
law and the legal process. In short, the blind, intuitive approach to
adjudication would be annulled, the charm of legalism would be wasted,
and the simplicity of mechanical reasoning would be spurned.

Of course, it can be said that judges who are or become familiar with
legal theory will be likely to adopt different theories of law and the legal
process and will develop different conceptions of the judicial role as a
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result. That is so, and is for the good. Indeed, it would detract from the
vitality of the law if this were not the case. Any theory and resulting
conception of the judicial role is almost certain to be an advance on an
unconscious adherence to the notion that the law is there to be declared,
a committed positivist dogma, or a self-satisfied formalistic bent. Whatever
the theory, judges would naturally express their reasoning in the context of
their conception of the judicial role and overtly seek to make their decision
accord with that conception. Judicial reasoning would be more sincere and
transparent as a result. Further, because judges’ greater familiarity with
legal theory would permit them to enter into a discourse about the proper
conception of the judicial role, differences in judgments will tend to be
directed to the basic beliefs of the judges as to the proper conception
and why that conception directs the outcome which they favour. More
open appeal to the judges’ true motivation and reasoning, and much less
rationalisation, can be expected in judgment writing.

Theorists and legal practice

If judges’ practical skills are to be harnessed to a sound conception of the
judicial role based on legal theory, it follows that legal theory should be
readily accessible to judges. Regrettably, that is not always the case.'”
Many legal theorists seem to write to and for each other. In the result,
jurisprudential theory has become burdened with a surfeit of theories
and sub-theories. These theories and sub-theories attract numerous
counter-theories, some of which misrepresent and distort the subject
theory, which in turn provokes further critical comment.

Unpalatable though it may be, it has to be said that there have been
too many rather than too few contributions to legal theory, to the point

12 In referring to legal theory, I am effectively referring to jurisprudence or legal philoso-
phy. I acknowledge that there are vast areas of legal theory that bear directly on
the substantive law, such as the law of contract, torts, equity, or administrative law,
which are of immense assistance to judges in the application and development of the
law. No-one could complain that contributions of this kind are expressed in anything other
than plain and readable language. See, for example, the work of the late John Fleming,
who was described in Hunter v Canary Wharf Ltd [1997] AC 655 by Lord Cooke of
Thorndon as ‘the doyen of living tort writers’ (at 717). Fleming saw the prime function
of the academic commentator as being to counteract the inherent conservatism of the
law by measuring it against ‘modern’ conditions. See Peter Cane, ‘Fleming on Torts: A
Short Intellectual History’ (1998) 6 Torts L] 216, at 216. Cane points out that Fleming
engaged in a forty-year conversation with the higher judiciary of the common law
world.
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where the subject has generated its own somewhat self-conscious and
introspective industry. Within this industry, legal terms are defined and
redefined and inspire theories that may be perceived to have both
their footing and their reach in the given definition; legal concepts are
classified and reclassified until the classification or reclassification seems
to become the end of the discourse in itself; and hypotheses are advanced
and readvanced until they break down under the weight of their own
linguistic genesis. Jurisprudence has come to possess the variety of a
giant supermarket. Small wonder that the practitioner is bemused as to
what to take from the shelf.

Hand in hand with this jurisprudential rampage is the development
of a jargon that may be helpful to the initiated, but which is bewildering
to the novice. Legal positivism, for example, may be ‘analytical positi-
vism’, ‘imperative positivism’, ‘classical positivism’, ‘linguistic positi-
vism’, ‘positive legal positivism’, ‘presumptive positivism’, ‘soft
positivism’, ‘modern positivism’, ‘normative positivism’, ‘ethical posi-
tivism’, ‘democratic positivism’, ‘exclusive positivism’, ‘inclusive posi-
tivism’, ‘negative positivism’ and, no doubt, as many other positivisms
as there are colours in Joseph’s spectacular multicoloured coat.

Built into this heady promiscuity of concepts is the phenomenon of
naming rights. After explaining the concept, insight or phenomenon
advanced the theorist will add, ‘I will call this ...”, and will then insert
the brand name. Having one’s name associated with an accepted concept
identified by other theorists is no doubt appealing, but if the theory
advanced will not hold up in its own right, coining a phrase for it will be
to no avail. I fell foul of this temptation myself when I invented the term
‘substantialism’ in an effort to express the opposite of formalism.'”
Today, that term does not seem particularly apt to describe the work
of those judges who, in their judicial approach, have a penchant for
justice and modernity in the law and who prefer substance over form.

Nor can there be any excuse for the legal theorist writing in obscure
and obtuse language that cannot be reasonably understood. It is dis-
turbing that, in seeking to understand some jurisprudential work, it is at
times necessary to read a sentence or paragraph two or three times over
to understand it, and even more disturbing to find that one still cannot
understand what the author is trying to say. Judges and lawyers are
intelligent people, well equipped to handle and evaluate concepts and

'3 ‘Fairness and Certainty in Adjudication: Formalism v Substantialism’ (1999) Vol. 9,
No. 3, Otago LR 459.
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ideas. They do not come to the work unfamiliar with the law and legal
process. If they cannot readily understand what the legal theorist is
saying, the delinquency lies, not so much with them, as with the theorist.
It is for the theorist who wishes his or her work to infiltrate the legal
system to write in a style and language that can be comprehended by the
reasonably intelligent reader.

This censure does not mean that there is no place in the legal firmament
for pure legal philosophy. Legal philosophers may advance pure knowledge
no less than philosophers generally may advance our understanding of the
universe, our existence, the meaning of life and human behaviour.
Knowledge for knowledge’s sake is not to be decried, but it must be
preferable for that knowledge to be expanded intelligibly. Addressing
themselves to a universal audience, philosophers must necessarily strive
for universality and, in so doing, endeavour to persuade that universal
audience to accept their premises.'* It must therefore be allowed that legal
philosophers may need to exchange ideas among themselves in a manner
that is unintelligible to intelligent practitioners in the law before distilling
an insight of undoubted value, which can then be presented in a more
accessible fashion. Ultimately, however, legal philosophy is directed at a
particular human activity and cannot be soundly developed in isolation
from that activity. Unless it is based on the reality of that activity, it is not
about the law or legal process. If, then, legal philosophical exercises are to
possess a value beyond internecine philosophical discourse, those exercises,
or the outcome of those exercises, must be grounded in the practice of the
law. Only then can they be measured for their validity or relevance to the
real world or have a value independent of their expression. Legal theory
belongs on this earth, not on another planet.

More critical than these strictures, perhaps, are the recurring more
substantive shortcomings of legal theory, which, to the experienced
judge immersed in the reality of the legal process, are likely to seem
somewhat remote. One such shortcoming is the vain but persistent
efforts of legal theorists to unearth a predetermined or impersonal
law. A second is the failure to recognise the full extent of judicial
autonomy necessary to resolve the vast array of choices confronting a
judge in reaching a decision, and the essential place of that judicial

'* Ch. Perelman, Justice, Law, and Argument: Essays in Moral and Legal Reasoning
(D. Reidal Publishing Co., and Dordrecht, Holland Boston, 1980), at 71. See also George
C. Christie, “The Universal Audience and Predictive Theories of Law’ (1986) 5 Law &
Phil. 343.
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autonomy in the legal system. A third is the distance seemingly placed
between theory and the basic requirement that the law exists to serve the
needs of society. It is not and never can be an end in itself. Legal theory
that departs from or obscures this basic truism does a disservice to the
law and legal process. But more on these points anon.

Bridging the divide

For the moment, it will suffice to say that these shortcomings do not excuse
judges from obtaining a basic understanding of legal theory. Any number
of admirable textbooks and selected works will serve that purpose.'” All the
main schools of jurisprudence have much to offer. From Bentham to Hart,
Kelsen to Llewyllen and Dworkin to Unger, the leading theorists offer
valuable insights into the congenitally ambiguous question: ‘What is
law?’, the workings of the legal process and the mystique of legal reasoning.
Jurisprudence is not a single-question subject and no one theory can
purport to be a complete theory. But judges are acutely equipped to select
that which appeals to their reason and reject that which does not.

It will be clear that I do not accept the view advanced by Stanley Fish
that theory can be made to disappear in the solvent of an enriched
notion of practice.'® Theory provides more than an enriched notion of
practice. As I have already argued, only a grounding in jurisprudence
provides, or is capable of providing, judges with a sound conception of
the judicial role, and it is that conception that is basic to their judging.
Theory not only enriches judicial practice but also inspires the very core
of a judge’s judiciousness. Fish’s view that theory ‘can never be strong
enough to validate theory’s strongest claim, the claim to be a special kind
of activity in relation to which practice is, or should be, derivative and as
a consequence of which practice can be transformed’,'” fails to recognise
that judicial practice is derivative because it cannot be validly divorced

15 See, e.g., Hilaire McCoubrey and Nigel White, Textbook on Jurisprudence (3rd edn,
Blackstone Press Limited, London, 1999); J. W. Harris, Legal Philosophies (2nd edn,
Butterworths, London, 1980); Ian Ward, An Introduction to Critical Legal Theory
(Cavendish Publishing Ltd., London, 1998); Brian Bix, Jurisprudence: Theory and
Context (3rd edn, Sweet and Maxwell, London, 1996); Roger Cotterrell, The Politics of
Jurisprudence (Butterworths, London, 1989); George P. Fletcher, Basic Concepts of Legal
Thought (Oxford University Press, Oxford and New York, 1996).

16 Stanley Fish, Doing What Comes Naturally: Change, Rhetoric and the Practice of Theory
in Literary and Legal Studies (Clarendon Press, Oxford, 1989), at IX. For an enlightened
commentary on Fish’s views see Halpin, Reasoning with Law, at 7—14.

7 Halpin, ibid., at 8.
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from a conception of the judicial role and that the conception is in large
part dependent on theory. As a consequence, practice can be trans-
formed by an advance in that conception resulting from a greater
understanding of legal theory.

Certainly, particular theories may be consigned to a long overdue
oblivion, but legal theory of itself cannot be relegated to the role of an
academic or rhetorical side show. The changes that I am urging in the
succeeding chapters of this book must be permitted and encouraged to
inform judges’ perception of their judicial role. In achieving this trans-
formation it is just as important for the judge to know what theory or
parts of a theory to reject as it is to know what theory of parts of a theory
to accept. As will become plain, it is this knowledge that will allow judges
to eradicate the remnants of the formalism that continues to dog the
practice of the law.

It follows from what I have said that I do not, for the most part, accept
that there is or should be any tension between judicial practice and legal
theory. One should merge into the other. There should be no divide
between the practising judge and the academic theorist. The existing
divide, at times approaching a gulf, can only be bridged if judges are
prepared to assimilate enough theory to be able to expound a sound
conception of the judicial role and legal theorists are persuaded to found
their theory of the legal process on the reality of judicial practice and
express it in reasonably comprehensible language.

Focusing on legal theory with a view to forming a sound conception
of the judicial role must necessarily lead judges to more consciously
examine and analyse exactly what it is that they are doing. They will be
inclined to monitor more closely their performance of the judicial
function. In encouraging greater judicial introspection I would not, of
course, wish on judges the fate of the centipede:

The centipede was happy, quite

Until a toad in fun

Said, ‘Pray, which leg goes after which?’
This worked his mind to such a pitch
He lay distracted in a ditch,
Considering how to run.'®

18 yustice Sandra Day O’Connor, ‘Reflections on Preclusion of Judicial Review in England
and the United States’, (1986) 27 Wm & Mary LR 643, relating in Justice O’Connor’s
case, however, to judicial review of administrative action.
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Judges need not harbour a fear of such a fate. Indeed, it would be
mischievous to align the orderly and dignified gait of your average judge
with the frenzied flurry of a centipede’s hundred tiny feet. Self-education in
itself cannot craze or warp one’s thinking. Judges will not become confused
by the enlightenment obtained from familiarity with legal theory and a
more deliberate assessment of the judicial role.

With judges more receptive to legal theory what, then, is the conception
of the judicial role that is likely to eventuate? This book seeks to provide
what I hope will be received as a tenable answer to that question.

A précis — more or less

The starting point has to be a more extensive examination of the present
judicial process and practice. How are judges reasoning at present? [ under-
take that examination in the next chapter under the title, ‘Muddling Along’.
The title may seem rather harsh, especially as judges possess considerable
practical skills. It is intended to indicate, however, that in the absence of
a sound conception of law, judicial reasoning lacks a coherent or compre-
hensive base. The declaratory theory of law has been discredited; natural
law is generally perceived to be other worldly; positivism and the realities
of the law and legal process are an ill-fitting mismatch; and formalism
strenuously resists a long-standing death sentence. No theory has emerged
to replace these outdated hypotheses.

In the vacuum that remains, judges make do with intuitive beliefs that
are never adequately questioned. The critical point is that, although
accepting that the declaratory theory of law is a fairy tale, many judges
continue to behave and reason as if the theory still held sway. Rules
continue to be seen as prescriptive and precedents tangibly coercive. The
outcome is a judicial practice that retains all the hallmarks of formalism.
Disowned it may be, but experience confirms that formalism exerts a
lingering impact on the judicial process.

A fundamental theme of this work recurs in most, if not all, the
subsequent chapters in this book, at times as an unspoken assumption,
at times as an articulated premise, and at times as the pivotal objective of
the law and legal process. The theme is founded in the belief, ranking as a
truism, that the law is not an end in itself but a social institution that
exists to serve the needs and expectations of society. As such, its justi-
fication is to be found in the manner and extent to which the law meets
those needs and expectations. Central to this quest are justice and
contemporaneity. The needs and expectations of society will not be
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met unless the law is just and the courts administer justice, and the law is
responsive to the ever-changing requirements of the times. Justice and
relevance are the leitmotifs of this work.

In Chapter 3, I examine the consequences of residual formalism and
the preconceptions it engenders. Formalism, or its lingering influence,
I argue, obscures the reality of the judicial process, particularly the scope
and extent of choice in judicial decision-making. It results in a ‘rulish’ or
rule-bound approach and undue deference to the coercive element in
the doctrine of precedent. In this context, the belief or assumption that
the law is an internally coherent and rational phenomenon is examined
and found wanting. Nor does the notion that the law can be equated
with legal analysis fare any better. I conclude that the true curse of
formalism is that it inhibits judges developing a sound conception
of the judicial role. Before the Chapter is closed, however, the observable
attributes of the modern day ‘formalist’ judge are reviewed and con-
demned — or condemn themselves in the very act of being stated. The
decision of the House of Lords in Sevcon Ltd v Lucas CAB Ltd'” provides
a stark example of inveterate formalistic thinking.

Chapter 4 contains a pointed attack on legal fundamentalism. The attack
is made necessary because judges will fail to develop a sound conception of
the judicial role unless and until they are able to resist the overt and constant
pressure of legal fundamentalism. The ‘blandishments and bluster’ of legal
fundamentalists are every bit as effective in retarding the development of a
contemporary methodology as is the influence of outdated and discredited
legal theories, the survival of which legal fundamentalism in turn abets. The
right of people to be concerned about the boundaries and nature of judicial
power in a democracy is fully acknowledged, but legal fundamentalism is
identified as the creed that builds on those concerns and, notwithstanding
its extreme, simplistic and incomplete candour, ultimately obtains ideo-
logical force. Under this heading I discuss three topics: the democratic
legitimacy of the judiciary, so-called ‘judicial activism’ and the ‘political’
aspect of the judicial function. I seek to bring a more balanced perspective to
these topics.

In order to move from formalism to the judicial methodology and
conception of the judicial role advanced in this book certain chimeras
must be banished. One is the present judicial proclivity to treat certainty
as a major goal of adjudication. The other is the penchant for an over-
strict approach to the doctrine of precedent. Judicial idolatry of

19 11986] 2 All ER 104.
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certainty is dealt with in Chapter 5. The expectation prevalent in the
community that the legal process should deliver certainty and predict-
ability in the law is acknowledged, and the drive for certainty fully
examined. While suggesting that much legal theory describing certainty
as a myth or illusion is exaggerated, I nevertheless argue that the law is
inherently uncertain in that no law is so complete or absolute as to be
beyond challenge. The answer to this vagueness in the law is not to
blindly subjugate legal reasoning to the goal of certainty. Rather, it is to
recognise that certainty has a legitimate but less monumental role in
judicial decision-making. Where in a particular case the impact of the
decision on the community’s ability to organise its affairs is discernible,
certainty should, of course, be taken into consideration. But certainty
should require a particular relevance to the case in hand before being
permitted to influence the outcome of a dispute. Generally speaking, it
would be subordinate to the dictates of justice and the need to keep the
law abreast of the times.

In the following chapter, Chapter 6, I subject the doctrines of precedent
and stare decisis to critical examination. Few cases coming before the courts
actually require a precedent to be reviewed. Contrary to popular thought, a
‘binding’ precedent is seldom directly in issue. Rather, the problem with the
doctrine of precedent is that it engenders in the judge an ‘attitude of mind’
that inhibits the proper application and development of the law.”” Judges
adhere as closely as possible to the perceived pre-existing corpus of rules so
that the choices and value judgements that must be made emanate from a
narrower base. While acknowledging that some system of precedent is
inevitable and desirable, I argue that the doctrine of stare decisis, certainly
at the appellate level, should be abandoned and the precedential force of
pre-existing case law should be relaxed. In considering a precedent, the
court should re-evaluate its validity and authority and if, and only if; it can
be justified as being in accord with justice and as meeting the contemporary
needs of the community, should it be applied.

To demonstrate the foibles of precedent, I launch upon an extensive
case study in a separate chapter, Chapter 7. In Lewis v Attorney-General
of Jamaica,”" the Privy Council overruled five of its previous decisions in
respect of three different issues. The poverty of the attitude of mind
which I condemn, however, is not to be attributed to the majority in

20 The phrase ‘attitude of mind’ is that of the Hon. Sir Anthony Mason; see “The Use and
Abuse of Precedent’ (1988) 94 Aust. Bar Rev. 93, at 106. See also below at 157 et seq.
21 12001] 2 AC 50; [2000] 3 WLR 1785.
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Lewis, but to those Judges who struggled within the framework of the
doctrine of precedent in the cases that preceded it. The narrative pre-
sents a sorry saga; the administration of justice languished simply
because of the coercive force of precedent. But there is some cause for
optimism in the approach adopted by the majority in Lewis. A ‘post-
script’ to this chapter is required, however, having regard to the fact that
the approach of the majority in Lewis was effectively reversed by an
enlarged Board in a trilogy of appeals relating to the constitutionality of
the mandatory death penalty. Five of their Lordships adopt a ‘legalistic’
approach in sharp contrast to the ‘generous’ approach pursued by the
minority.

With the excesses of certainty and precedent dispatched, the theme of
this work is renewed in the next chapter. It is fundamental to a sound
conception of the judicial role that any notion of an impersonal or trans-
cendent law, or any notion that the law possesses a logic and coherence that
is impersonal to the individual judge, be rejected. In Chapter 8, I seek to
reaffirm positively that there is no such impersonal law. It is only when
judges recognise that there is no impersonal law that they will cease
behaving as if the declaratory theory of law still prevails and will rid
themselves of a rule-bound approach and precedent-dominated thinking.
In this context, I describe the reality of judicial autonomy and conclude that
it is not only inevitable but also desirable.

As the leading advocate of a theory of law that embraces the notion that
there is a ‘right’ answer is Ronald Dworkin, I pursue an examination
of various aspects of Dworkin’s theory of law in this chapter. I find
that Dworkin’s distinction between principles and rules, his distinction
between principles and policy, his rejection of judicial discretion, and his
justification for precedent, are all sadly misguided. The decision of the High
Court of Australia in State Government Insurance Commissioner v Trigwell
and Ors’” provides a convenient illustration of the points made in this
chapter.

If there is no impersonal law, then, what do we mean by ‘the law’? In
Chapter 9 I seek to provide an answer to that question. Underlining the
conjunctive, I suggest that ‘the law’ is nothing more nor less than that
which the judges of yesterday proclaimed to be the law and which the
judges of today or tomorrow are prepared to apply or extend. One must
add, of course, that where the judges of yesterday have had nothing
relevant to say, the law is what the judges of today or tomorrow are

22 (1979) 26 ALR 67; (1979) 142 CLR 617.
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prepared to create. The law is always in a state of transition; that is,
predictive rather than subsisting. I therefore argue for a perception that
views ‘the law’ as primarily a process or continuum, which embraces the
text of the law but is not dominated by it. Viewing the law as essentially a
process overcomes many of the difficulties faced by those judges and
theorists of a formalist persuasion; it accommodates the fact that the law
is inherently uncertain; it avoids the impossible conundrum of trying to
reconcile some rule of recognition with the reality of judicial decision-
making; it points to the conclusion that the true and effective constraints
on the judiciary are not to be found in the text or content of the law, but
in a sound judicial methodology; and it confirms that the law ‘as it is’
cannot be sensibly separated from the law ‘as it ought to be’.

I conclude that judicial creativity is central to the process of applying,
extending or inventing ‘the law’ but argue that this perception does
not render the law formless or undisciplined. What takes the place of a
non-existent impersonal law is a judicial methodology in which judicial
reasoning is more structured and judicial discretion is constrained by
procedural, institutional and substantive constraints. Past rules and
precedents remain relevant, not as constraints on judicial decision-
making, but as tools, and often the primary tools, by which judges
fashion ‘the law’ to serve the ends of justice and keep the law relevant
to the times. The rule of law requires a corresponding adjustment to
accord with reality and that subject, together with the terms of the
judicial oath, are addressed before the chapter closes.

Having denied the judiciary an impersonal law, eliminated the resi-
dual impact of formalism, relegated certainty to a consideration only
where directly relevant, subdued stare decisis, relaxed the coercive ele-
ment in the strict doctrine of precedent and recognised the full extent of
judicial autonomy in the operation of the legal process, it is necessary to
spell out the constraints that curb judicial errancy and individual aber-
ration. This task is undertaken in Chapter 10. The constraints are
described at length and, as I show, are both real and effective. This
chapter, possibly more than any other, reinforces my contention that
judicial behaviour is constrained, not by the text of the law, but by the
judicial methodology and discipline that make up the legal process. The
rule of law is satisfied by the constraints that are part of that methodol-
ogy and discipline.

Constraints external to the judiciary, such as the fact that judges
operate within a judicial hierarchy containing an appellate structure,
are outlined first. What may be called self-imposed or self-generated
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constraints are then examined and found to be equally real and effective.
I point out that further substantive constraints would arise with the
utilisation of a structured framework to resolve critical questions that
underlie judicial decision-making. These questions: whether certainty
should be considered a relevant consideration in any particular case;
whether a precedent should be re-evaluated and given or denied preceden-
tial force; whether a change in the law should be left to Parliament or made
by the courts; whether the court should adopt a minimalist approach in
deciding a particular case or articulate more general principles; and
whether and to what extent the courts should lay down guidelines to
control the exercise of a general statutory discretion, are examined in
turn. The constraints are in total more extensive and deep-rooted than
commonly appreciated. They are interlocking in that they reinforce one
another, and they form a matrix of judicial control precluding any serious
possibility of errant or aberrant judicial behaviour.

In Chapters 11 to 14, I set out the positive features of the conception of
the judicial role that I favour. The conception necessarily begins with the
fundamental plank that the law is an instrument of social policy. As the law
exists to serve society, each decision must further or be consistent with that
end. Chapter 11 focuses on the need for the law to do justice in the
individual case and meet the needs and expectations of the community.
The twin criteria of justice and relevance therefore assume prominence in
this chapter. The reality of justice as a legitimate value in the decision-
making process is explained and the problem of translation; that is, the
process by which judges discern and apply the sense of justice immanent in
the community, is confronted — with greater or lesser success.

The imperative for the law to be responsive to the needs of the times is
accorded equal treatment. Relevance is achieved by ensuring, not only
that the law develops to meet the changing needs of society, but also, as
far as the incremental system of adjudication and incremental law-
making permits, that it does so without an enduring time lag between
society’s changed needs and the revised law. In particular, the law or
legal process must strive to meet the requirements of the commercial
community or fail in its basic function. An unrealistic expectation that
the commercial community will slavishly conform to whatever rules
judges magisterially choose to lay down is commercially unrealistic. The
decision of the Court of Appeal of New Zealand in Fletcher Challenge
Energy Ltd v Electricity Corporation of New Zealand Ltd” provides an

23 [2002] 2 NZLR 433.
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acute example of a case in which commercial reality and judicial wisdom
failed to coincide.

Chapter 12 is the vehicle for a discussion on realism and pragmatism.
The realism that is endorsed is not that of the American Realist
Movement but a revised version, which includes, not only a realistic
appraisal of the judicial process, but also a realistic evaluation of the
legal theories that inform or infect the process. This attempt to rejuve-
nate realism, however, does not seek to implant a new legal theory
divorced from reality in the place of those that have been dismantled.
The realism that is endorsed remains basically a mood or attitude, and
with that mood or attitude firmly embedded, I take a hard look at the
judicial process in practice.

Pragmatism is also pursued in both theory and practice. The legal
pragmatism that is advanced retains the essential characteristics of
philosophical pragmatism: it is essentially functional; it embraces real-
ism; it shuns abstract theories and a doctrinaire approach; it is alert to
the practical consequences and impact of the law; and the judgments
that are made in its name are irrevocably practical judgments designed
to further the objectives of a law obligated to serve the needs and
expectations of society. The ways in which legal pragmatism of this
order will manifest itself in practice and permeate judicial decision-
making is then addressed.

This emphasis on reality and pragmatism leads to an excursion into
practical reasoning in Chapter 13. I examine the relevant epistemology
at some length. Existing practical reasoning theory is valuable in recog-
nising that judges depart from or extend the perceived existing body of
law when they are dissatisfied with the outcome that would result, and
that they will then seek to place their decision in the context provided by
that existing body of law. But the existing theory is deficient in a number
of respects. I examine these respects and suggest that the criteria which
may give rise to that sense of dissatisfaction in any given case should be
introduced into the reasoning process itself. The perceived existing
rules, I argue, should not presumptively apply. A rule, principle or the
relevant body of law may provide a starting point for judges’ reasoning,
but should nevertheless be open to re-evaluation. Dissatisfaction, I
assert, may arise at the outset simply because the existing law is
uncertain.

I then proffer a practical discourse on the effect of practical reasoning
in the determination of the choices that must be made in the course of
judicial decision-making. What I term a community of considerations
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emerges, each consideration vying for predominance and acceptance in
the judicial balancing exercise that leads to a decision. Prime among
these considerations are legal principles, and the remainder of Chapter
13 is taken up with a discussion of the definition, content and role of
principles in judicial decision-making.

Although principles dominate fixed rules and prevail over precedent,
principles in the conception I advance enjoy a greater elasticity than is
customarily conferred upon them. But I vest principles with a critical
role in the judicial process notwithstanding this greater elasticity.
Principles provide the law or legal process with cohesion and continuity.
They become the means by which a mass of disparate and at times
conflicting considerations are hobbled into a coherent whole.

In Chapter 14, entitled ‘Taking Law Seriously’, the difference that
greater judicial familiarity with legal theory and the development of a
comprehensive conception of the judicial role would make in practice is
explored. I point out the respects in which this development would
make overt much that is now being done covertly by the judiciary.
Much more than greater transparency, however, can be expected to
occur. Disregarding, as for practical reasons I must, the substantive
developments that are possible in the law, I focus on the changes that
may be expected in the judicial process and in judicial methodology.
Finally, I conclude Chapter 14 with a plea to cease likening the law to a
‘game’, as so many legal theorists have done, and too many practitioners
of the law are inclined to do. The impact of the law on peoples’ lives is
too great for judges to do otherwise than treat the law seriously. My
closing claim is that the adoption of the conception of the judicial role
and the judicial methodology advanced in this book will result in judges
discharging that responsibility.

A keen observer will note that the work as it progresses utilises theory
in three different respects. In the first place, theory is harnessed to dispel
the myths and shibboleths that impair the administration and develop-
ment of the common law. Untenable and outdated theories are chal-
lenged, if not debunked. Secondly, theory is utilised to provide a
constructive forum in which different, but nevertheless plausible,
views of the judicial role can be discussed more effectively. Finally, the
concluding chapters of the book advance a theory of judicial method-
ology that incorporates a richer understanding of the judicial role.

This book could therefore finish with Chapter 14. Within the recom-
mended approach, however, there is scope for a judge to nurture a
personal theory of justice. Not all judges will develop theories, and
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among those that do so there will be differences, but those differences
can properly occur and will, as I have said, enhance and enrich the
administration of the law. For completeness, therefore, I proceed in
the final chapter, almost in the nature of an addendum, to develop a
theory of justice. I have chosen to call it: ‘A theory of ameliorative
justice’.

I had long cherished a quotation that seemed to me to emphasise what
was so often happening in the courts: ‘Justice is the right of the weaker.’
The quotation is from Joseph Joubert, an eighteenth-century philoso-
pher, moralist and writer. It was with that quotation in mind that
I concluded an address in 2000 with this musing:

It may well be that the law has no higher calling than to defend the poor
against the mighty, the powerless against the powerful, and the weak
against the strong.”

A year later I answered that question in the affirmative.”” A rhetorical
musing had become a theory of justice, and it is that theory that
I expound and elaborate in the final chapter. The theory that I proffer
is an extension of the concept of corrective justice. In returning the
parties to the position they were in before the impeached transaction it
seeks to ameliorate the harsh extremes of individual liberalism and, in
particular, the economic order, capitalism. I articulate what I perceive to
be the underlying precept of the common law, including equity. It is the
law’s ultimate abhorrence of exploitation: no person may exploit
another in the sense of taking or obtaining an unfair advantage at the
other’s expense. The law serves to protect the weak and vulnerable from
the machinations and unfair domination of the strong and powerful. It
takes a stand when a person seeks to take advantage of another in a
manner or to an extent where it can fairly be said that he or she is
abusing the freedom that individual liberalism confers on them. The
deep and extended prevalence of the precept of non-exploitation in all
branches of the law is revealed and, it is argued, its implementation
becomes an integral and intrinsic part of the judicial function.

2% “The Relationship of Parliament and the Courts: A Tentative Thought or Two for the

New Millennium’, Victoria University of Wellington Law Faculty’s Centennial Lecture,
(2000) 31 VUWLR 5.
25 “The Conscience of the Law’ (2000) Vol. 8, No. 1, Waikato LR.
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Conclusion

As a general proposition it must be accepted that practice divorced from
theory is necessarily directionless, and theory divorced from practice is
necessarily unrealistic. Yet, there is a remarkable divide between judicial
practice and legal theory or jurisprudence. Although not its only aim,
this book seeks to bridge that divide.

While the practical skills of judges are impressive, those skills need to
be augmented by an edified conception of the judicial role and that
conception requires, at the very least, a basic knowledge and under-
standing of legal theory. Apart from the will and effort required on the
part of the judiciary, judges will not obtain that familiarity unless
judicial scepticism towards legal theory is dispelled and legal theory
becomes more accessible to practitioners of the law, including judges.
Both these requirements will be assisted if legal theory is expressed in
reasonably comprehensible language. It would be unfortunate if the
practice of the law were separated from jurisprudence by an artificial
barrier created by nothing more than the choice of words.

With judicial practice and legal theory in closer harmony, judicial
reasoning aimed at advancing the ends of justice and contemporaneity
in the law will become more prevalent. Formalism, or its lingering
influence, will be replaced by a judicial methodology that is every bit
as disciplined in the service of the law as that outmoded creed. Realism,
pragmatism, practical reasoning and principles will become the order of
the judicial day. Or, so, that is my hope.



Muddling along

Practical muddling along

As a description of the incremental, intuitive decision-making of judges in
general, the title to this chapter is not unduly harsh. It is taken from Charles
Lindlom’s article, ‘The Science of Muddling Through’." Harsh or not, it is
apt.” To decide cases that usually make law and often formulate policy on
the basis of an intuitive conception of the judicial role that, at best, only
begrudgingly acknowledges the reality of judicial autonomy, and to act as if
discredited and out-of-date theories still prevailed, is to muddle along. The
trend to a better judicial order is there, but it is incomplete.

At the turn of the twentieth century a basic form of positivism domi-
nated legal thinking. The law was perceived as a closed and cloistered
edifice, an independent and autonomous discipline, and a sovereign, self-
contained system of internally rational and predictable rules to which the
judge, having no or little discretion, would mechanically apply deductive
reasoning. Such dogmatic formalism embraced the declaratory theory of
law and fostered the belief that the law could be determined with quasi-
mathematical precision. Idolatry of certainty and predictability in the law
displaced the search for justice and relevance. Justice, if justice was to be
done, would be systemic — the product of adhering to rules and form.
Fastidious adherence to the doctrine of precedent overwhelmed the
emphasis that the judges of old accorded underlying principles’ and rein-
forced the technical and linguistic purity of the formalism that prevailed.

' (1959) 19 Publ. Admin. Rev. 79.

2 But not as harsh as Duncan Kennedy’s description of judges as ‘half-conscious, in a state
of denial in respect of the ideological element in their judicial behaviour, and therefore
acting in “bad faith”’; A Critique of Adjudication (Harvard University Press, Cambridge,
Mass., 1998), at 20, 23, and Chapter 8.

3 See E.W. Thomas, A Return to Principle in Judicial Reasoning and an Acclamation of
Judicial Autonomy (1993) 4 VUWLR Mono. 5, at 1.
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At least, judges who practised this more pure form of formalism
knew, or believed that they knew, what they were doing. The ‘muddling’
emanated from the simplistic cast and rigidity of the theory. Today, the
‘muddling’ results from the lack of any theory on which to base a sound
conception of the judicial function. Overtly, there is little support for the
rigid doctrines of the past. Many judges pointedly reject them as valid
theories of the law or judicial decision-making. A progressive few assail
them as adolescent dogmas that the judiciary has outgrown and dis-
carded as it seeks to bring greater maturity to the process of reaching a
decision. But the functional and practical realism that should come with
the denial of these dogmas remains but a promise.

The fact that these dogmas remain influential in judicial decision-
making today is not simply due to the theoretical vacuum that their
rejection leaves. A lingering belief that they are valid or have some
redeeming value remains. Judges are accustomed to weigh and assess
competing propositions and arguments in the belief that there is likely
to be something of value in every proposition or argument. Ideas or
arguments bandied about in the courtroom may be weak at times but
they are generally not without some redeeming value. As a result, judges
are predisposed to believe that there must also be something of value in
these discredited theories. They seek to assume the advantage of that
value. But the assumption is lopsided in the absence of a theory to
contest these dogmas. Add to this the judiciary’s traditional perceived
need for restraint and the ‘institutional’ pressures to conform and it is
fair to say that the judiciary remains unduly shackled to these dis-
credited theories.

The declaratory theory of law

Consequently, it is important that these discredited theories are con-
sciously discarded. The declaratory theory of law for one collapses once
it is accepted that judges make law. Simply stated, judges cannot exercise
the choice or choices that make law and at the same time be declaring a
pre-existing law. The two notions are incompatible.

The ‘institutional’ pressure that leads judges to remain committed to
the outdated declaratory theory or, if not committed to it, to continue to
act as if it were a valid theory, is readily evident. It assists to absolve
judges from personal responsibility for their decisions. Responsibility
can be transferred to that amorphous corpus, ‘the law’, which they are
merely interpreting. It also militates against the criticism that the judges
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are setting themselves above the law. The charge of arbitrariness is
avoided when judges purport to propound, or make the pretence of
propounding, a pre-existing law. Finally, the theory also deflects the
charge that judicial decisions are retrospective and undemocratic.

The problem, as Professor Dias has observed,” arises because of an
inability to think other than exclusively in the present time-frame. It is
all too easy for judges to believe that there must be some rule in
existence, which, even with the aid of some tinkering, is waiting to be
discovered or deduced. Judges import their own law-making step or
extension into the ‘pre-existing’ law as if it were part of that law. So it is
‘declared’. What enables this wayward thinking to take hold is essentially
the absence of a perception of the law as a process, and an appreciation
that a decision is not only a reflection of what has gone before, but also a
step in the process of what is yet to come. Immediate influences will bear
on the instant decision with the result that the law is constantly on the
move. It simply will not stand still long enough to be ‘declared’.

In addition, the declaratory view, or any less absolute derivative of
that view, makes it appear that the outcome of a case is unrelated to the
identity of the particular judge. The decision can be presented as a
decision that is neither personal to the judge nor an arbitrary exercise
of the law-making power. Even if it must be accepted that the judge has
made the law, the judge can profess that the pre-existing law moulded or
dictated his or her modest law-making accretion. In other words, his or
her accretion was inherent in the established law and, therefore, could be
‘declared’ in this looser sense.

Lord Radcliffe spelt this deception out with unseemly approbation.
He suggested that judges should deny their law-making capacity in
public in order to retain the semblance of legitimacy for the law they
administer. ‘If’, he said, judges prefer the formula — for that is what it is —
that they merely declare the law and do not make it, they do no more
than show themselves wise men in practice ... ‘Men’s respect for it will
be greater’, he added, ‘the more imperceptible its development’.” Yet,
later, the illustrious Law Lord posed the question whether anyone would
now deny that judicial decisions are creative and not merely an exposi-
tory contribution to the law. ‘“There are’, he said, ‘no means by which
they can be otherwise, so rare is the occasion upon which a decision does

4 R.W.M. Dias, Jurisprudence (5th edn, Butterworths, London, 1985), at 152.
> Lord Radcliffe, The Law and its Compass (Faber & Faber, London, 1961), at 39, quoted in
Alan Paterson, The Law Lords (Macmillan, London, 1982), at 140-141.
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not involve choice between two admissible alternatives ...” Yet, Lord
Radcliffe insisted, judges ‘cannot run the risk of finding the archetypal
image of the judge confused in men’s minds with the very different
image of the legislator ... ‘Personally’, he later clarified, ‘I think that
judges will serve the public interest better if they keep quiet about their
legislative function.””

Such an approach, of course, should be utterly unthinkable. As Alan
Paterson observes,” Lord Radcliffe’s fagade did not solve the problem of
the legitimacy of the law. It simply ruled it out of existence by judicial
fiat and swept it under the carpet. By refusing to discuss judicial law-
making it left the limits of law-making and practice undefined. More
than that, it is a basically dishonest device in that it seeks to perpetuate a
false process by a pretence that cannot survive public scrutiny. While
Lord Radcliffe’s sentiments might not be voiced out loud in respectable
legal circles today, however, they retain an unspoken force in the innate
desire of judges to distance themselves from personal responsibility for
their decisions or from the criticism that they are setting themselves
above the law. But they cannot achieve this distance; they are responsible
for the law that they make. In short, judges cannot set themselves above
the law that they make.

The answer, then, is for judges to accept that the declaratory theory of
law is discredited, and to totally and consciously disown it. They make
the many choices necessary to arrive at an outcome, and in the process of
making choices make the law. They do not then declare or find the law.
They pronounce it for what it is, judge-made law, and they must seek to
justify it on that basis.

Positivism
Die Meistersinger von Niirnberg

Richard Wagner sets his famous opera, The Mastersingers, in sixteenth-
century Nuremberg. The city is home to the most prestigious of the
city’s guilds, the Mastersingers. They are a pompous, stodgy lot. They
are able to boast of years of training and experience, and they are bent on
protecting the rules of musical composition. Musical certainty, as it
were, emanates from their rigid tones and firmly set phrases, to say

6 Lord Radcliffe, “The Lawyer and His Times’ in Arthur E. Sutherland (ed.), The Path of the
Law (Harvard University Press, Cambridge, Mass., 1968), at 14-15.
7 Alan Paterson, The Law Lords, at 142.
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nothing of their obsessive reliance on rudimentary scales and arpeggios,
and their constant fear of too much musical decoration. There must be
the correct number of verses, each verse must consist of two parts, each
part must consist of a given number of lines and be followed by an
aftersong, each aftersong must contain a set number of lines and have a
melody not to be found in the parts, and so on, and so on, and so on. The
Mastersingers were no strangers to musical positivism.

One Pogner, a rich and cultured goldsmith (who allows that it is God
who has made him a wealthy man) wishes to donate a more valuable prize
than usual to the winner of the annual song contest. The prize is the hand in
marriage of his only daughter, Eva, along with all his material wealth. We
can assume that Eva is beautiful for she seems to attract much more interest
than Pogner’s not inconsiderable worldly goods.

The Town Clerk, Beckmesser, is besotted with Eva. A Mastersinger
himself, he is confident that he can win the prize. But Eva cannot abide
the fellow and she endeavours to persuade the genial Hans Sachs to enter
the competition and so save her from the drooling clutches of Beckmesser.

Hans Sachs was a real historical person, a shoemaker, a famous poet and
composer, and a fine bass baritone to boot. As he is without doubt the most
influential and gifted Mastersinger, Hans Sachs would be certain to win the
contest if he could be persuaded to enter. But he is old enough to be Eva’s
father or, possibly, even her grandfather, and being of a noble disposition, is
reluctant to compete. His reluctance, however, is starting to wilt.

But then the tenor, Walther von Stolzing, a handsome young knight,
hits town. He meets Eva, and it is love at first sight.

Not unexpectedly, Walther wants to enter the competition and win
Eva’s fair hand. He takes steps to join the Mastersingers. Walther has a
truly great voice, but he has had no formal training. He learned the art of
poetry by reading some old book and learned about songs from the birds
in the forest. From these lessons he fashions his own songs.

Walther agrees to submit a trial song to the Mastersingers. But it is far
too novel for them. They are appalled. His song confounds all the rules.
Beckmesser, who is appointed to mark Walther’s effort by making chalk
marks for every fault on a slate, quickly runs out of both chalk and slate.
Amid scornful laughter Walther is rejected by the Mastersingers. His
song is perceived to be nothing more than a collection of mistakes from
beginning to end, an outright affront to orthodox musical learning,
composition and tradition.

But the more enlightened Hans Sachs, while acknowledging the hefty
transgression of the rules, is uncomfortable with the Mastersingers’
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condemnation of the novelty of Walther’s song. He urges them to forget
their old rules and try to understand the freedom and flexibility inherent
in Walther’s improvisation. But the pompous, stodgy Mastersingers
remain committed to their rules and will have none of that left-wing
nonsense. They huff; acceptance of such innovation and creativity
would open the doors to musical anarchy.

Well, Wagner’s opera moves on, extremely slowly it must be said, and
the song competition finally dawns. The Mastersingers and a sizeable
crowd assemble. Beckmesser goes first. The tricky Town Clerk has stolen
the score of Walther’s song but, being steeped in the Mastersingers’
rules, he does not know how to handle the flexibility and freedom it
allows. His performance is an abysmal failure and the crowd hiss and
hoot with derisive laughter. Beckmesser exits stage left in a fury.

Sachs calls upon the creator of the song to reveal himself and, his
moment having arrived, Walther steps forward. It is at once no contest.
His improvisation breaks all the rules and, yet, his song draws any
number of over-acted nods and murmurs of approbation from the
Masters. It is a triumph. The Master assigned to check Walther’s per-
formance against the written score is so transfixed by the sheer beauty of
the song that he lets his hand holding the score card drop to his side, and
the ‘technical’ faults go unmarked. With one voice the Mastersingers
exult: “Your song has won the Masters’ prize.’

If only positivism’s reification of rules could be so gloriously dispatched.

Positivism and its stubborn survival

Positivism today has come to bear many of the hallmarks of an ideology.
Its adherents will not let it go, preferring instead to add refinement after
refinement until it bears little resemblance to a law that is ‘posited’. As
such, it sustains in the mind of the populace, as well as the judicial mind,
a crude form of the theory. Firm rules and certainty become both the
end and the means. It needs to be said that in practice, rules, or a rule-
bound approach, have an irresistible appeal to many judges. These
judges rejoice in rules because they appear to provide certainty, and
their recitation can conveniently box the facts into comfortable cate-
gories. The expenditure of energy in thought is reduced.’

8 John T. Noonan Jr. Narrowing the Nation’s Power: The Supreme Court Sides with the
States, (University of California Press, Berkley, Calif. 2002), at 144.
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Positivism must be decomposed or reconstructed. Principally direc-
ted at explaining the authority of law to govern, positivism necessarily
embraces the notion of law as a set of rules. Contemporary positivists
who follow H.L.A. Hart take the view that legal authority is made
possible by an interdependent convergence of behaviour and attitude
expressed, as if an ‘agreement’ among individuals, in a duty-imposing
social or conventional rule.” For Hart, this convergence is his famous
‘rule of recognition’. It follows from the perception that decisions can be
deduced from predetermined rules without recourse to simple aims,
policy or morality. Morality, for example, is not a condition of legality.
Principles do not fit into positivism other than as a set of back-
ground values that judges may choose to take into consideration when
confronted with rules that are vague or in conflict.

It should be borne in mind that much positivist thought is a reaction
to the natural law theorist’s claim that what might be regarded as law by
any formal standard is not law if it is sufficiently unjust. The purpose of
the positivists’” inquiry therefore dictates its direction.'” It is when the
theory is applied to legal reasoning that it becomes disoriented. Of
course, if law is by definition restricted to those elements that create a
binding obligation or confer a power, the law is almost certainly to be
perceived in terms of a set of rules. But that perception is simply a matter
of definition. The boundaries of the law will be drawn tightly and other
contributing factors, such as the source of rules, legal principles, stan-
dards, the source of legal principles, the source of standards, and the
infinite variety of considerations and influences that lead to the outcome
of a decision will be relegated to the background. The chorus line will
not feature as part of the show.

The positivists’ analysis is ultimately superficial. The statement of a
rule in a decision is the manifestation of all the factors that contribute to
that decision, and it is shallow to depict that manifestation as the
binding element comprising the law when all the factors that led to the
final formulation of the rule contributed directly to its binding quality.
In other words, what gives a rule, or the expression of a rule, such
binding or compelling force is not the degree of recognition it com-
mands but the underlying community value that prompts the rule. As

® Jules Coleman, The Practice of Principle: In Defence of a Pragmatist Approach to Legal
Theory (Oxford University Press, Oxford, 2001), at 70-71.

19 See E. P. Soper, ‘Legal Theory and the Obligation of a Judge; the Hart/Dworkin Dispute’
(1977) 75 Mich. LR 473, at 479-480.
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the underlying value provides the reason for the rule in the first place,
the force of the rule cannot be separated from or extended beyond the
reason for its existence. It is this feature that determines whether or not
the rule will command the ‘force of law’ and foreclose the judge’s
decision.

Positivists do not, of course, deny that judges make the law. Most
admit that to be the case. The influence of moral and ethical considera-
tions of judges is now widely acknowledged and, indeed, it is recognised
that it is because a proposition is thought to be just that a judge is likely
to adopt it. No such external precepts become law, however, until
incorporated in a statute, precedent or custom; that is, until they satisfy
the ‘rule of recognition’ or its modern equivalent. But the acknow-
ledgement that judges make law is grudging and reserved. To Hart, for
instance, ‘the life of the law consists to a very large extent in the guidance
both of officials and private individuals by determinant rules which,
unlike the application of variable standards, do not require from them a
fresh judgement from case to case’.'' Hart mitigated this view of
‘mechanical jurisprudence’ by accepting that rules are ‘open textured’
and that in ‘hard cases’ judges must assume a creative role in developing
the law."”

The description of rules as ‘open textured’, however, is somewhat
inadequate to describe the inherent indeterminacy and vagueness of the
law. Because it must be acknowledged that the law changes, precedent-
derived rules must necessarily be regarded as incomplete.'” Every time a
rule is extended or contracted the incompleteness of the previous rule is
confirmed. Yet, if the rules are incomplete they must necessarily also be
uncertain. As an experienced Judge has said; ‘the powers of distinguish-
ing and overruling mean that the last word has never been said’.'* But
this is not quite what Hart had in mind in conceding that rules are ‘open
textured’. That august jurist did not intend to undermine his positivist
commitment.

The extent of indeterminacy in the law, however, effectively under-
mines the positivist approach. Certainly, there is a body of rules which,

1 1 L. A. Hart, The Concept of Law (Oxford University Press, Oxford and New York,
1961), at 77—-132.

12 Ibid., at 124-125.

13 T .M. Benditt, “The Rule of Precedent’, in L. Goldstein (ed.), Precedent in Law
(Clarendon Press, Oxford, 1987), at 103.

14 The Hon. Justice W. D. Baragwanath, ‘The Dynamics of the Common Law’ (1987) 6
Otago LR 355, at 355.
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in Hart’s words, guide both officials and private individuals.
Undoubtedly, there is a large body of relatively settled rules that could
be described as relatively determinate, but they remain ‘determinate’ in
the sense that they have not been, or are not likely to be, challenged in a
court of law. Officials and private individuals are therefore guided by
rules that may or may not prove to be the law in the next case in which
they are in issue. Any ‘determinacy’ is contingent. While the rules as they
stand may vest ‘the law’ with authority and may, unless revoked or
modified, be enforced, they do not thereby acquire the permanence to
justify the positivist’s limited perception of the role of creativity in
judicial decision-making.

Nor can judges’ creativity be confined to ‘hard’ cases. In all the
jurisprudential literature there is a tendency to focus on the ‘hard’ case
as if it comprised a distinct and identifiable category of cases. The
presumption is that it is a ‘hard’ case because there is no applicable
precedent giving rise to a determinate rule in that case. Because it
represents a ‘novel’ case it is, for that reason, difficult to adjudicate.
The reality is not so simple. Notwithstanding the infinite variety of
factual situations that arise, most cases reach court with a formidable
baggage of purported authority and doctrine in train. Generally, it is
the baggage that creates the difficulty, not the novelty of the facts or
question in issue. Moreover, it is wrong to assume that a case for which
there is no apparently binding precedent is more difficult to decide.
Indeed, the opposite is more likely to be the case. Untrammelled by
allegedly binding authority, the judge is free to bypass much unpro-
ductive argument and revert to fundamental principles. Shorn of the
legal process’ argumentative focus on the scope and applicability of the
purported authority, the decision may not be hard at all. Any ‘hard-
ness’ judges’ experience in reaching a decision in such cases tends to
reside in making the value judgement that must be made in the course
of arriving at a decision; not in the presence or otherwise of a so-called
determinate rule.

The positivist’s perception also suffers from another serious draw-
back. Unless the rules are predetermined and a judge is bound to apply
them, they cannot be said to create binding obligations or possess
binding or compelling force. This is why the doctrine of precedent in
its more unbending form is so important in positive thought. But the
prodigious difficulty in predicting that any asserted rule will be upheld
or applied in a particular case is demonstrated in Chapter 6 dealing with
precedent. The outcome, in short, is that uncertain rules can only
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impose uncertain obligations, and that is a patently flimsy basis for
determining what is or is not the law.

The point may be expressed in another way by reverting to Hart’s
basic rule of recognition. Rules can have no value for their own sake.
Their rationale rests in their capacity to provide the basis on which the
activity and intercourse of the community may be ordered; that is, as a
guide for the conduct of human affairs. But if in the real world rules are
inevitably subject to a measure of uncertainty, they can only provide an
uncertain guide for human conduct. What, then, has been recognised in
terms of Hart’s test? A test that is qualified by the proviso that it relates
to rules that will be upheld or applied when put in issue in an actual case
is not a rule of recognition at all. The recognition is forever being
deferred until the next case.

Nor can positivists ignore the leviathan scope for choice in judicial
decision-making and the fact that creativity exists in the choices that
must be made in all but the most routine of cases. As we have seen, law is
created and developed whether the judge chooses to opt for a ‘positive’
or ‘negative’ outcome. At best, therefore, positivism may usefully be
referred to as a theory seeking to explain the authority of ‘law’. But
positivism is inadequate as a description of judicial decision-making. As
a matter of reality, judges just do not follow Hart’s precept or any
modern variant of the positivist theory. Modern legal theorists who
endorse positivism are left to rail against judges for not applying an
uncertain law as if it were certain and therefore binding.

Positivism nevertheless continues to exercise a remarkably adverse
influence on judicial reasoning. Because of their limited or intuitive
understanding of the theory, judges tend to confuse the positivists’
explanation as to why ‘the law’ is authoritative with the decision-making
process. They are led to believe or act as if there is a law to be declared.
The art, they believe, is to ‘recognise’ what constitutes the law, and the
process therefore tends to become one of determining the strength of
that recognition rather than determining the merit of the particular law
or rule.

Inevitably, judges who are prone to adopt this approach develop a
rule-bound mentality and an undue deference for precedents. Their
penchant for formalism, that is, to regard the law as a system of self-
contained internally rational and predictable rules, is reinforced.
Furthermore, the positivist’s insistence on separating law from morality
leads judges to adopt a narrow view of the law and the function of a
judge. The notion that the law must have some term of reference
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external to the law itself, other than recognition, falls by the wayside
unnoticed. Discarded as well is a broader perception of the law as being,
just not rules, but the source of rules, legal principles, standards, the
source of legal principles, the source of standards and the infinite variety
of societal considerations and concerns, which, as a matter of reality, can
and do influence the outcome of adjudication.

Judges must therefore approach their conception of the judicial role
with a clear view of the shortcomings of positivist theory and the
disparity between that theory and the reality of judicial practice.
Positivists, themselves, can be left to fall by the wayside, immediately
adjacent, it is to be hoped, to a roadside sign pointing the way to the
reality of the legal process.

Aspirational positivism

Curiously, an idealistic element has entered positivist thinking. The
encroachment is called ‘normative positivism’ or ‘ethical positivism’. Not
to be outdone, I call it ‘aspirational positivism’. It is almost as if the
positivists were saying: ‘Alas and alack, legal positivism as a conceptual
thesis separating law and morality cannot survive in the real world; we must
rehabilitate it by recasting it as a normative thesis about the law.” The moral
element is injected by proclaiming that the separability of law and morality
is a good thing, perhaps even indispensable from a moral, social or political
point of view, and certainly something to be valued and encouraged.”
Tom Campbell is forthright in his attempt to rescue positivism.'®
Campbell acknowledges that legal positivism is generally regarded as an
inadequate analytical and empirical theory whose distinctive feature is
the avoidance of moral commitment. Critics identify it ‘with empty
formalism, theorising by definition, morally detached linguistic analy-
sis, and the unreflective science of calculable observations’.'” But these
criticisms, says Campbell, present positivism in a crude and caricatured
form.'® Legal positivism can be viewed as at base a morally grounded

—

> Jeremy Waldron, ‘Normative (or Ethical) Positivism’ in Jules Coleman (ed.), Hart’s

Postscript: Essays on the Postscript to the Concept of Law (Oxford University Press,
Oxford, 2001), at 411.

‘Legal Positivism and Deliberative Democracy’ (1998) Current Legal Problems, Vol. 51,
65—69. See also Tom Campbell, The Legal Theory of Ethical Positivism (Dartmouth
Pub. Co., Aldershot, 1996).

‘Legal Positivism and Deliberative Democracy’, ibid., at 65 and 66.

18 Thid., at 68.
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approach to law that sets out ‘an ideal type of legal system’.'” In other
words, legal positivism is not just an account of the way law ‘is’, it is the
way law ‘ought’ to be. Campbell calls this mode of positivism ‘ethical
positivism’, principally to make it clear that the theory involves an
evaluative commitment to a certain type of law, that is, positive law
framed in such a way that it can be identified and followed or applied
without recourse to contentious moral and political judgements.”’ The
term ‘ethical positivism’ also serves to denote that the law, so conceived,
is an institution in which the roles of judge, legislator and citizen bear
moral duties of an ethical kind. Thus, judges are under a judicial duty to
recognise and enforce only positive law; legislators under a duty to enact
laws that can be applied more or less without recourse to controversial
moral or political judgements; and citizens under a duty to participate in
an ongoing process of fair bargaining and open debate to determine the
rules that are to be binding within their communities and to be loyal to
the outcome of such a democratic process. Undoubtedly, Campbell’s
choice of the word ‘ethical’ is apposite for this theory.

Ethical positivism, then, is represented as a normative political philos-
ophy about the manner in which political power should be exercised.
In simplified terms, it is an ‘aspirational model of law’ based on a
presumptive condition as to the legitimacy of governments.
Governments must function through the medium of specific rules cap-
able of being applied by citizens and officials without recourse to con-
tentious personal or group political presuppositions, beliefs and
commitments.”" Ethical positivism is irrevocably an ‘ideal’. Campbell’s
theory also leads him to articulate a ‘theory of democratic positivism’.
The theory would curb ‘judicial activism’ beyond certain limited cir-
cumstances that give the courts delegated power to deal with ambigu-
ities and gaps in existing law where it is unnecessary or unjust to await
legislative clarification and development.””

Waldron rejects the term ‘ethical’. He believes that it connotes nor-
mative standards for personal behaviour, as opposed to normative
standards for evaluating institutions. Waldron makes clear that, to

' 1bid., 65-66.  ° Ibid., at 66.

2! Ethical positivism ‘is about striving towards the rule of law, specifically, the rule of
positive law, as a set of constitutional norms, a model which requires political power be
rule governed, and in which we seek to establish rather than presuppose a body of
ordinary and constitutional mandatory rules that can be recognised and applied in a
value-neutral manner’. Ibid., at 69.

2 Ibid., at 72-75.
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him, normative positivism is something more than the idea of a system
of norms. Legal positivism is squarely propounded as a normative thesis.
In this proclamation he is at one with Campbell. Indeed, Waldron
claims in support in modern jurisprudence, not only Tom Campbell,
but also Gerald Postema, Neil MacCormick, Stephen Perry and, per-
haps, Joseph Raz.”” The normative positivists’ essential claim is that
decision-making without a moral component cannot be secured unless
the law is structured in such a way as to enable the law on any given
subject to be determined without the exercise of a moral or political
judgement.

One can have no objection to legal theorists or philosophers pro-
claiming that a particular perception of law is desirable and should be
aspired to by the judiciary, legislators and citizens alike. But the claim of
normative or ethical positivists struggles for credibility.

In the first place, normative positivism (or ethical positivism) is not
an independent theory. It does not replace legal positivism, it presup-
poses it. Consequently, all the defects of positivism, which I have high-
lighted above,”* apply with equal force to normative positivism. The lack
of realism is now compounded by the pain of futility. Positivists’ failure
to comprehend the inherent uncertainty of the law, the vast scope for
choice open to judges in decision-making, and the extent of judicial
autonomy taints the normative positivists’ perception of what is attain-
able. No-one would deny that the law should be as certain as possible,
but it is unacceptable to found a theory on an unrealistic premise.
Because legal positivism fails so, too, must normative positivism fail.

In the second place, normative positivism seems to fall foul of its own
rhetoric. In seeking to sustain legal positivism on a normative basis,
normative positivists reintroduce a moral element into the law.
Reaching a decision because there is an established rule applicable to
the instant facts becomes morally justified. It matters not that the
application of the rule may work an injustice or be out of step with the
needs of the times; its application is now underlined by a ‘moral’
imperative. In this way, I suggest, the contentious moral and political
judgement that Campbell and Waldron seek to eliminate has been
replaced by an even more contentious moral judgement. Judges who
decline to apply or develop the law in a particular case in accord with the
dictates of fairness or contemporary requirements because there is an

23 Waldron, ‘Normative Positivism’, at 412. 2% See above at 29-34.
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apparently established rule that could be applied are preferring one
‘moral’ compunction to another.

In the third place, the reification of rules is a decrepit aspiration. Rules
and more rules do not lead to greater certainty or the elimination of the
moral and political element in the law. As will be argued later,”” a rule-
bound approach must give way to a realistic and pragmatic approach;
the shreds of formalism, nurtured as it is by positivism, must defer to
practical reasoning; and rules must bow to principles in judicial adju-
dication. A ‘rulish’ approach is just what we should aspire to bury, not
honour.

I will not, however, anticipate what is to come in Chapters 11 to 14.
Suffice to conclude by observing that normative and ethical positivists
seek a utopia that is unrealistic and undesirable. Indeed, there is no such
utopia.

Romantic positivism

An illuminating example of the way in which an academic’s theoretical
discourse can reinforce positivism is to be found in Jeremy Waldron’s
book, Law and Disagreement.”” Waldron extols the legislative process
and disparages the judicial process. Writing with power and clarity, his
description of the legislative process is nevertheless incorrigibly roman-
tic and his corresponding perception of the judicial process equally
cynical. But Waldron’s advocacy has acquired a dedicated following
among a number of academics and lawyers, particularly those of a
positivist bent. So it may be useful to briefly touch upon Waldron’s
thesis.

Approximately the first two-thirds of Law and Disagreement are
devoted to the rehabilitation of legislation. The remaining one-third is
directed to the demolition of judicial review (using that phrase as it is
understood in the United States). For present purposes, it is the former
aspect that calls for attention.

Waldron has coined the phrase, ‘the circumstances of politics’, to
describe the necessity of reaching agreement in a community in which
disagreements about policies, ethics and basic questions of political struc-
ture and individual rights are rife.”” The proper forum for the resolution of
these intractable disagreements is the legislature. Only the legislature can
resolve disputes in such a way as to preserve the dignity and self-respect of

25 See below, Chapter 12. 26 Clarendon Press, Oxford, 1999. 27 Ibid., at 107-118.
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those who come off second best in the political struggle. Citizens search, not
for a just consensus, but for a political framework that will accord equal
respect for their differing views. Majoritarian government meets this pre-
scription. Waldron articulates democratic, pluralistic and proceduralist
values,”” and only laws enacted in accordance with those values will have
authority. No other mechanism for settling disputes can have that authority
because they do not treat each view and each vote equally. Decision-making
by majority vote therefore becomes the principle by which the divergent
views of every individual are ascribed equal weight, that is, the means of
giving each person’s view the greatest possible weight compatible with an
equal weight being given to the views of every other person. ‘It accords
maximum decisiveness to each, subject only to the constraint of equality.”””
Waldron asserts that the defects of majoritarianism do not count in favour
of the courts as they themselves decide disputed questions by majority vote.

Waldron’s denies that the legislative process is ‘an unholy scramble
for personal advantage’,” preferring to describe it as ‘a noisy scenario in
which men and women of high spirit argue passionately and vocifer-
ously about what rights we have, what justice requires, and what the
common good amounts to, motivated in their disagreement not by what
is in it for them but by a desire to get it right’.”' Richard Posner
pointedly observes that Waldron has a ‘too starry-eyed a view’ of the
legislative process.”” Waldron’s notion that people of diverse perspec-
tives are ‘capable of pooling these perspectives to come up with better
decisions than any of them could make on their own’” is a ‘pious
proposition’ that ignores the fact that deliberation among people with
such disagreements may tend to entrench rather than dissolve their
disagreements.”*

While I would not deny that such virtues as altruism and high-
mindedness can motivate legislators, one should not go overboard.
Waldron, in my view, does so. He goes too far in diminishing the
element of self-interest in the political process.”” Lawrence Sager has
forcibly argued that Waldron’s perception is ‘thin and dangerous’ sim-
ply because political representatives are inevitably drawn to a substantial
degree to respond to the power of votes or of dollars as opposed to the

28 Ibid.,at 32.  2° Ibid., at 113. ° Ibid., at 304. >! Ibid., at 305.

Richard A. Posner, ‘Book Review: Review of Jeremy Waldron, Law and Disagreement’
(2000) 100 Colum. LR. 582, at 590.

Waldron, Law and Disagreement, at 72. 3% posner, ‘Book Review’, at 591.

35 See below, Chapter 4, at 80-82.
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force of an individual or group’s claim that they have right on their
side.’® Sager acknowledges that competition among political contenders
for support might often push the powerful to include the less powerful
in their political agendas, and that ‘discrete and insular minorities™’
may, through coordinating their determination and energy, acquire
substantial political muscle. But this is a function of what is expedient
in shifting political circumstances in a process that proceeds far more
readily by the logic of accumulated power than by that of reflective
justice. The point is that no individual or group can demand to be heard
or have their interest taken into account unless they can make them-
selves strategically valuable in the political process. Sager concludes that
in the real world of popular politics, power, not truth, speaks to power.”

Further, Waldron’s description of majority voting as a manifestation
of a principle according respect for persons because it ascribes equal
weight to the divergent view of every individual is highly theoretical in
the context of the legislative process. Divergent views may have equal
weight in an abstract sense, but that does not mean that in practice they
have equal weight in the political arena. Try, for example, telling a
member of a racial minority, or a member of the gay community or
even a disabled person on a pension, that his or her vote has equal weight
with the votes of those who make up the majority! Moreover, the
apathetic and indifferent voter’s vote is weighed equally with that of
the voter who is intensely interested in or caring about a particular
issue.”” Again, people may vote without having the incentive to under-
take research or to give significant consideration to the choices they
make when voting. In all, the system permits, if not encourages, voters to
act on the basis of their personal self-interest.”’ No adage has displaced
the maxim proffered by Dr Lindsay over half a century ago in describing
democratic control: ‘... only the wearer knows where the shoe
pinches’.”' It is for such reasons that Waldron cannot successfully
defend ‘majority rule’ on the ground that it is neutral among competing

36 Lawrence G. Sager, ‘Article, Comments and Speeches: Constitutional Justice’ 6 NYU]
Legis. & Pub. Pol’y 11, at 17.

Justice Stone’s famous footnote 4 in United States v Carolene Products Co 304 U.S. 144;
58 S. Ct. 778 (1938).

38 Ibid.  3° Posner, ‘Book Review’, at 589.

% Christopher L. Eisgruber, ‘Democracy and Disagreement: A Comment on Jeremy
Waldron’s Law and Disagreement’ NYUJ Legis. & Pub. Pol’y, Vol. 6, No. 1, at 42.
A.D. Lindsay, The Modern Democratic State (Oxford University Press, Oxford, 1943),
Vol. 1, at 269.
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conceptions of equal respect.’” Nor is Waldron’s claim that the people
ought to be able to govern themselves by their own judgements unassail-
able. For the reasons I spell out below,”’ the ‘people’ cannot be equated
with ‘the legislature’. The implementation of the people’s will by their
representatives is imperfect.

Waldron’s ‘tit for tat’ deprecation of the judicial process is no more
realistic than his ‘rosy’ view of the legislative process. Take, for example, his
portrayal of the judicial process as a process sharing majoritarian rule.
While it is true that the decisions of multi-member courts where they are
not unanimous are decided by a majority, there is a vast difference in the
manner in which that majority evolves. The majority in a contested deci-
sion emerges following an objective, deliberative and reflective process in
which the judges are constrained by a distinct methodology and discipline
and distinguished by their independence and impartiality.** It cannot be
said that cases are decided on the basis of personal self-interest. Judges
are not representatives of or beholden to any particular faction in the
community. Nor are they vicariously attached to the immediate interests
of those participating in the political community. They are detached from
their own immediate interests and projects by the demands of the adjudi-
catory role and from the vicarious interests of the members of their
political community by the absence of political accountability.*

Waldron seems to nurture an underlying predilection that the legis-
lature is ‘us’ and the judiciary is ‘them’. This predilection leads to the
portrayal of the judiciary as an intruder in the affairs of the people and to
a corresponding failure to appreciate the constitutional and democratic
role of the judiciary. I have sought to establish the constitutional and
democratic legitimacy of the judiciary elsewhere.*® Suffice here to attest
to the complementary role of the judiciary in Posner’s terms. Realism,
he asserts in a sentence as substantial as it is long, would include
recognition of the fact judges are insulated from most of the political
pressures that beset elected legislatures; that these pressures sometimes
reflect selfish, parochial interests, ugly emotion, ignorance, irrational
fears and prejudice; and that the judges’ insulation, together with the
traditions and usages of the courts and the screening of judges for
competence and integrity, may confer on the judiciary a power of
detached and intelligent reflection on policy issues that is a valuable

42 Eisgruber, ‘Democracy and Disagreement’, at 38. 43 See below, Chapter 4, at 79-81.
44 gee below, at 77-79.  *° Sager, ‘Constitutional Justice’, at 15.
46 gee below, at 77—85.
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complement to the consideration of these issues by the ordinary law-
makers.”” The fact that individuals and minority groups can seek to
obtain redress, however popularly ridiculed and deplored they may be,
based on the strength or merit of their argument, means that the
adjudication process offers its own distinct — and distinctly valuable —
form of equality, particularly in relation to contested rights.*’

I would prefer an approach that is equally laudable — or equally
cynical — about both the legislative process and the judicial process.
The legislative process is not as good, and the judicial process is not as
bad, as Waldron seeks to portray them, and this lack of balance neces-
sarily infects his thesis. They are different processes, existing and oper-
ating within the constitutional framework of a democracy, suitable for
the resolution of essentially different kinds of disagreement. While there will
be an overlap and controversy as to where the boundary should be drawn,
the art is to ensure that agreements and disputes are allocated between the
two processes according to the respective strengths of those processes.
While in a representative democracy, most disagreements will fall to be
resolved by the legislative branch of government, those disputes that require
an objective, deliberative and reflective process directed by an independent
and impartial adjudicative body immune to the disparate power and
strength of the contestants will more naturally be drawn to the courts.””’

Nor, although it may be something of a digression, do I consider that
the debate typified by Waldron’s book occupies the whole picture. Itisa
truism that society is made up of many different people with many
different views. Without any doubt, there is and, I suspect, will remain,
a substantial body of people who hold dear to a vision of society in which
individual and minority rights are truly respected, and where this
respect is ingrained in the community without threat of pressure or
coercion. A popular legislature may or may not advance their vision. For
them, the legal process provides a forum in which they can express and
pursue their deeply felt beliefs. Without that forum they are deprived, or
are likely to see themselves as being deprived, of an effective voice.
Argument as to the respective merits of the legislative and judicial
processes and the legitimacy of the judiciary to resolve disagreements
of the kind Waldron addresses can, for the moment, be put to one side.

47 Posner, ‘Book Review’, at 591. I have omitted Posner’s qualification that in certain
respects he is referring to Federal Judges.

48 Sager, ‘Constitutional Justice’, at 14 and 19.

49 See below, Chapter 4, at 78-79 and Chapter 15, at 366—367.



42 THE JUDICIAL PROCESS

Rather, we are here dealing with a phenomenon that bears on the health
of society; possibly, the core of a civilised society. We are confronted by a
sociological question rather than a legal or philosophical question. Can
the best of human aspirations be indefinitely bottled up in frequently
indecisive and inconclusive compromises? The people who hold dear to
these aspirations can look to a forum which, although having its fair
share of predilections and prejudices, is less endowed with those quali-
ties by virtue of its methodology and discipline than any other forum. It
is just possible that the right of ultimate recourse to the courts to resolve
the tension between the finer aspirations of men and women, on the one
hand, and the baser instincts of men and women, on the other, and the
hope of realisation that comes with that access, is necessary for the
health and harmonious functioning of a civilised society.

Natural law
Superstition and/or speculation

As positivism was essentially a reaction to natural law theory, it is
appropriate to touch briefly on that ethereal phenomenon and its
impact on the legal process.

Essentially, in natural law theory, authority is explained in terms of
moral authority. Morality is an immanent property of the law. Beyond
and superior to the laws made by humans is a higher or more funda-
mental law propounding moral principles or ideals that are immutable
and eternal, and that exist apart from and are logically prior to legal
institutions and statutes and enacted human law. Thus, human enact-
ments must reflect these principles and ideals to possess the validity and
authority of law. At different times over a long history this ‘natural law’
has been proclaimed to be derived from human nature, the natural
condition of humanity, the natural order of the universe, the eternal
law of God or correct political morality. The method of discovering it is
usually claimed to be human reason.” Rather than being a normative
theory to describe the legal system, natural law provides guidance as to
what the law ‘should’ be and a means of judging the worth of human law.

I share the scepticism of Oliver Wendell Holmes about natural law.
Indeed, I believe that Jeremy Bentham was closer to being right than

%% For an excellent short account of natural law theory, see Cotterrell, The Politics of
Jurisprudence (Butterworths, London, 1989), at 119 et seq.
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wrong when he described natural law as ‘nonsense’ and the allied notion of
natural rights as ‘nonsense on stilts’. Natural law, to Bentham, was a
‘formidable non-entity’ and natural law reasoning a ‘labyrinth of confu-
sion’ based on moral prejudice or unproveable speculations about human
nature.”' T acknowledge that my own occasional censure of natural law does
not approximate the invective of the great Bentham — but perhaps that is
due to the different times.

Irrespective of its long historical tradition it is difficult to analyse
natural law theory as anything other than a mix of superstition and
speculation. It can no longer be thought possible to discern the immu-
table principles and ideals of natural law by the use of reason. Far from
being vested with some sort of metaphysical dignity, the law is an
instrument of social policy squarely in the hands of the law-makers in
a political process, a process that does not exclude the judiciary. The law
is required to change, and does change, to reflect the needs of a society
continually in a state of flux in a manner that is less than deferential to
the purported timeless principles and ideals of natural law.

Such firm censure of natural law theory may be awkward in that there are
obviously times in this book when I flirt with the outer, or even the inner,
folds of the skirts of natural law theory. Perhaps it is a charge that anyone
who rejects the positivists’ view of the law may encounter.”” Ronald
Dworkin, for example, has at times admitted to being a natural lawyer, and
in the sense that he believes that legality is to be explained in terms of moral
and political theory, and not as a normative description of law in operation,
that may be so. But I continue to harbour the realist’s reluctance to ascribe to
morality the decisive role in determining what is and is not law. The law can
be judged according to an external term of reference without that external
term of reference being an innate property of the law. Moral ideals may
influence the law simply because they are likely to influence judges, and the
law can be evaluated from a moral standpoint, but that does not mean that
the ‘essential character’ of law is to be explained in moral terms.”

The key point to make is that, as with positivism, natural law theory is
essentially directed to explaining the authority and validity of law. It
examines the nature of legal authority and how far that authority may be

51 Jeremy Bentham, A Comment on the Commentaries and a Fragment on Government;
J.H. Burns and H. L. A. Hart (University of London, Athlone Press, London, 1977).

52 See James Allan, “The Invisible Hand in Justice Thomas’s Philosophy of Law’ (1999)
Pt II, NZLR, 213.

53 Cotterrell, ‘Politics of Jurisprudence’, at 124.
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pressed against the moral authority derived from a metaphysical view of
human nature, or the human order, or from God. It is directed at the
source of the law’s authority. In deciding a case, however, the judge is
undertaking an exercise of authority, not determining the source of that
authority. A judge cannot consciously set out to reach a decision in
accordance with some metaphysical view of human nature, or of human
order, or of God.

Nor do the modern variations of natural law theory alter this percep-
tion. Lon Fuller, a legal theorist at the edge of natural law theory, has
argued against a sharp separation of law and morality. He introduced
the notion of ‘fidelity to law’. To work, a legal system must embrace the
citizen’s need for cooperation and reciprocal obligations. The legal order
will then provide coherence, logic and order. Fidelity to the system is
achieved through what Fuller calls the ‘inner morality of the law’. This
internal morality of the law consists of a series of eight requirements any
system of rules must meet, or substantially meet, before the system can
be said to constitute a valid legal system or the rules rank as law. These
requirements need not be set out. Suffice to say that they are essentially
‘procedural’ in nature, and would find a place in almost any lawyer’s
broad conception of the rule of law. But where these requirements are
present the citizen is obliged to obey the laws of that system.

John Finnis provides the most recent and substantive statement of
natural law theory. In his view, the authority of a legal system is founded
on its promotion of the ‘common good’. He bases natural law, not in
reason, but in intuition, in what is ‘self-evident’, although he also
stresses that knowledge of what is self-evident only comes to us if we
have sufficient experience and are willing to engage in reason and
reflection; that is, practical reason or ‘practical reasonableness’.

If natural law theory of these kinds held sway among judges it could be
expected that their reasoning would exhibit a greater mix of law and
morality than is the case. At present, any moral considerations are almost
invariably kept covert. In fact, positivism’s insistence on the analytical
separation of law and morality has overwhelmed any semblance of natural
law reasoning in judicial practice. If anything, the conviction that the law
can be determined without overt reference to morality has meant that
judges have also tended to exclude from consideration any external term
of reference and sought to deal with the law as its own hermetic discipline.
Traces of natural law theory that are consonant with a positive or more
formalistic approach can, however, be detected in judicial thinking.
Bentham, for instance, thought that natural law theory fomented in the
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minds of many a confusion of legal and moral authority, that is, that law
possessed not only authority as law but also moral authority. Complacency
that the law was ‘right’ followed. Blackstone was severely criticized for the
tendency in his Commentaries to merge legal and moral authority with the
implication that English law was intrinsically superior to all others.”

Few, if any, judges today think that there is a ‘right’ answer to any
legal problem. But there is nevertheless an observable air of complacency
among many judges with the law as they find it. Notwithstanding that
they have forsworn any conviction that their decisions must be ‘right’, or
necessarily right, they are less critical of the precedents that they are
called upon to apply than the merits of those decisions might deserve.
The notion persists that the common law reflects a transcendent wisdom
built up by the reasoning of the judges of yesteryear. Subjecting them-
selves to this wisdom without question vests the perceived existing law
with an aura akin to natural law.

Nevertheless, while respect for the wisdom of the past and a confi-
dence in reason to unearth the law may in part have its origins in natural
law theory, my own perception is that the present day attitude of judges,
including the complacency and unquestioning satisfaction with much
existing law, is due in far greater measure to the triumph of positivism
and the formalistic approach that positivism has nurtured.

Natural law and human rights jurisprudence

A caveat to the above thinking may be required, however, to account for
the judiciary’s earnest adoption of human rights jurisprudence over the
past two or more decades. Human rights are vested with much of the
panoply of natural law. Natural law embraces natural rights, and those
rights become, or are, related to human rights. The supremacy of human
rights is then verified by the enactment of constitutions and bills of right
giving hallowed expression to those rights. Almost invariably, the rights
will be proclaimed as if they are self-evident, eternal and immutable
truths. The language will be broad and emphatic. There is little doubt
that rights are expected to ‘trump’ the general law, and to that extent
they implicitly constitute a superior law.

Nor is it possible to read the numerous decisions relating to human
rights without concluding that judges have warmly and earnestly accepted
that rights ‘trump’ the existing law. There is a crusading or missionary zeal

5% Bentham, A Comment on the Commentaries, at 498—499.
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about many judgments in this area, particularly at first instance, which is a
trifle discomforting. The judges, it seems, have found their natural habitat;
enforcing fundamental rights for the protection of the individual who is
different or the minority that is repressed. In a democratic setting in which
the people want the rights of individuals and minorities in the abstract
respected and are yet, as a majority, liable to demonstrate something less
than that respect in a particular situation, the judiciary sees itself as the
guardians of the community’s enduring values.

This setting only has to be stated for it to be seen that human rights
jurisprudence is fertile ground for the growth of natural law theory. With
the rights in the constitution or legislation expressed in the broadest of
terms, where do the judges’ perceptions of the rights of the individual or the
minority in a particular case come from? Where does their articulation of
the community’s enduring values derive? Then, in the inevitable inquiry
into these questions, expansive concepts such as the dignity of the human
person and the values of a civilised society will be introduced as a basis for
‘interpreting’ the right. Small wonder that judges in the heat of the forensic
battle are from time to time prone to cast their eyes upwards to the heavens
in the hope of procuring inspiration. Where else will the judge get the
divine creative impulse he or she so badly needs?

Human rights litigation is a setting in which judges are virtually forced to
be creative. The broad statutory language of the rights in itself necessitates
that creativity. Moreover, judges are also free to discard or modify prior
case law. Indeed, as already indicated, in most cases it would be contrary to
the will of the makers of a constitution or the legislators of bills of right to
crimp the spirit of the constitution or proclaimed rights with case law that
those makers or legislators presumably thought inadequate for the protec-
tion of those rights.”” Of course, as decisions build up, so is the pristine
freedom of judges deciding human rights cases curtailed, but with a novel
claim, judges must still strive, creatively or otherwise, to give some practical
meaning to the broad rights and expansive concepts that are their human
rights stock in trade.

Do judges therefore assume that human rights are founded in natural
law? If they do so it is an unarticulated assumption. Most are content not to

>3 Courts have universally given constitutional provisions and bills of right a generous
interpretation. See, e.g., Collins v Lewis (1869) LR 8 Eq 708, at 709; Vere v Cawdor and
King (1809) 11 East 568; 103 ER 1125; Wickes v Gordon (1819) 2B & Ald 335; 16 ER 389;
Rv St Mary’s Leicester (1818) 1B & Ald 327; 106 ER 121; and Aldrich v Cooper (1803) 8
Ves 382, at 388; 32 ER 402, at 405.
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look beyond the constitution or statute prescribing the bill of rights. But
this is to beg the question. The judges’ reasoning may incorporate reference
to the broadness of the right itself, the spirit of the constitution or bill of
rights, the enduring values of the community recognised in such rights, and
the expansive concepts underlying human rights. Those references, how-
ever, do not in themselves determine the scope of the particular right, the
existence or nature of the enduring values, or the basis of the expansive
concepts assertedly underlying the right or value. The scope or content of
the right remains undefined until it is judicially declared.

Little in the way of legal theory has been directed at the source of the
judges’ perception of the actual content of the bill of rights that the
constitution or statute presents. But is it natural law? Clearly not; judges
and theorists may search the heavens in vain, but they will fail to find a
special empyrean category dedicated to human rights. Human rights
have no greater natural law pedigree than the natural rights that natural
law allegedly sired.

Another more satisfactory, but incomplete, view is that human rights
jurisprudence obtains its legitimacy in the universality of the human
rights that are recognised. International endorsement can be portrayed
as a validating force. But this perception is incomplete in that, while it
may explain the pervasiveness and force of the broad rights, it again does
not explain the scope and content of those rights in particular situations,
or the enduring values recognised by the rights, or the expansive con-
cepts associated with and underlying such rights. For the most part the
courts are not proclaiming a right, or value, or concept that has been
universally recognised or, indeed, recognised at all. The courts are
simply breaking new ground. Take, for example, the Canadian jurispru-
dence in this area. It cannot be pretended that the law developed by the
Supreme Court of Canada in respect of the generally worded constitu-
tional precept of equality, universal or otherwise, existed anywhere
awaiting recognition, before it sequestered a majority of that Court.
The judges simply forged new principles and made new laws.”®

Thus, it is to be accepted that human rights jurisprudence con-
structed from broadly worded constitutional and statutory bills of

36 E.g., Law v Canada (Minister of Employment and Immigration [1991]) SCR 497; Egan v
Canada [1995] 2 SCR 513; Eaton v Brant County Board of Education [1997] 1 SCR 241;
Benner v Canada (Secretary of State) [1997] 1 SCR 358; Eldridge v British Columbia
(Attorney General) [1997] 3 SCR 624; Vriend v Alberta [1998] 1 SCR 493; and M v H
[1999] 2 SCR 3.
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right over the last two decades is purely judge-made. Ultimately, in the
absence of any legislative demarcation, the courts define the boundaries
of their own jurisdiction or the reach of judicial power within their
jurisdiction.”

In the case of human rights, the judges have asserted an unsparing and
liberal domain. They have done so for a variety of reasons, many,
perhaps, only vaguely perceived and all of them relatively practical and
pragmatic. First up must simply be default. In utilising broad language
the makers of constitutions and legislators of bills of right have effec-
tively left to the judges the work of deciding the scope and content of
those rights in the numerous and varied situations that arise. They have
spelt out that the rights are fundamental rights and have used the
language of exhortation to command their compliance. But they have
not provided the detail. Unless the courts undertake that task, the detail
would go by default. Hence, the makers of constitutions and legislators
of bills of right have thrust the task upon the judges and they pragmat-
ically accept that they must do their best to discharge it. Commentators
may disagree about the way in which the judges discharge that task, and
some may be critical of the extent of jurisprudence they have invented,
but the present point is that it was never seriously open to the judges to
reject the responsibility that has been effectively imposed upon them.

The second reason that may be advanced to explain why the judiciary
has assumed an unsparing and liberal jurisdiction in this field is the
perceived role of the judiciary to protect the individual and minorities
from oppression in a democratic system dominated by majoritarian
rule. Again, the pragmatic notion of default creeps in. If the courts do
not protect the individual or minorities from the tyranny of the major-
ity, who will? With the entrenchment of constitutions and the enact-
ments of bills of right, judges perceive a mandate to positively pursue the
protection of the individual and minorities. In essence, the makers of the
constitution and the legislators of bills of right are perceived to have
conferred a function, and not just provided a document to be
interpreted.

Finally, it must be borne in mind that courts, by their very nature, are
oriented to the protection of the individual, either alone or in a con-
gruent grouping, from the excessive exercise and abuse of power. It is the
individual or group that is at the centre of the courts’ daily business. He
or she or they are the plaintiff, or the defendant, or the prosecutor, or the

57 See below, Chapter 10, at 248 and 255-256.
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accused, or the appellant, or the respondent. They are the primary focus
of the courts’ attention and become the focus of the courts’ concern.”
A constitution or bill of rights provides the judge with a new armoury to
express that concern.

In the result, any suggestion that the exponential expansion of human
rights jurisprudence is indicative of a revival of natural law is to be
rejected.

Natural law and parliamentary supremacy

Another area of legal discourse in which there are tell-tale signs of
natural law thinking relates to the concept of parliamentary supremacy
that prevails in Westminster-type democracies. A new stream of con-
stitutional thought is emerging that would deny absolute and unquali-
fied legislative sovereignty to the legislature. This challenge is portrayed
as part of the ongoing development of an unwritten constitution. Just as
a written constitution is regarded as a ‘living’ document that can be
interpreted and reinterpreted so as to be relevant to the times so, too, an
unwritten constitution must have the fluidity to permit it to be defined
and redefined to meet the developments and demands of each
generation.

The most recent challenges to the doctrine of parliamentary supre-
macy have been most forcefully advanced in the extra-judicial writings
of Sir John Laws and Sir Stephen Sedley in the United Kingdom. Sir John
Laws begins with the role of the courts in judicial review, which he
believes is developing to offer an explicit and systematic protection of
constitutional rights. Recognising that there are established constitu-
tional norms, some with considerable antiquity, Laws regards the
absence of what he calls a sovereign text as meaning that the legal
distribution of public power consists ultimately in a dynamic settle-
ment, acceptable to the people, between the different arms of govern-
ment. That dynamic settlement can change, as history in the last three
hundred years shows it can change, without revolution. Thus, Laws

%8 This phenomenon can be most plainly seen in the struggle that the victims of crime have
endured to be adequately considered by judges in the implementation of the criminal
law, particularly sentencing, where the emphasis has historically been on the person
charged with the crime or on the prisoner, as the case may be. Improvements in the law,
to the extent that there have been improvements, have been largely achieved by
statutory reform. No such judicial reticence would have been experienced if the inter-
ests of victims had been expressed as a right.
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expresses the opinion that the survival and flourishing of a democracy in
which basic rights are not only respected but enshrined requires that
those who exercise democratic political power must have limits set to
what they may do; limits which they are not allowed to overstep. If this is
right, he states, it is a function of democratic power itself that it be not
absolute.

Balking at what he believes to be an outdated, or perhaps misunder-
stood, notion of the sovereignty of Parliament, Laws asserts a higher
order law by virtue of which fundamental rights possess a status that no
government with the necessary majority in Parliament has the right to
destroy. For it to be otherwise would mean that the right is not a
guaranteed right but exists, in point of law, at least, only because the
government chooses to let it exist. If such absolute power is beyond the
reach or curtailment of review, fundamental rights are only privileges,
and the fact Parliament is an elected body cannot immunise it from
playing the tyrant’s role. Laws proceeds to extend this perception to
democracy itself. It is, he says, a condition of democracy’s preservation
that the power of a democratically elected government — or Parliament —
be not absolute. Ultimate sovereignty therefore rests, not with those who
wield governmental power, but in the conditions under which they are
permitted to do so. The constitution, not the Parliament, is in this sense
sovereign.””

Laws’ contemporary, Sir Stephen Sedley, perceives in the reassertion
of judicial oversight of government, which he rightly describes as having
been the greatest achievement of the common law in the 1970s and
1980s, a move to fill the lacunae of legitimacy in the functioning of
democratic politics. A judicial re-fashioning’ has occurred within the
organic constitution with popular support sufficient to mute political
opposition to it. Still emerging, he argues, is a new constitutional
paradigm, no longer of Dicey’s supreme Parliament to whose will the rule
of law must finally bend, but one of ‘a bi-polar sovereignty of the Crown
in Parliament and the Crown in its courts, to each of which the Crown’s
ministers are answerable — politically to Parliament, legally to the
courts’. Predicated on the primacy of democracy as a basis for assuming
such a jurisdiction, Sedley articulates the problem in these terms: ...
how to ensure that as a society we are governed within a law which has
internalized the notion of fundamental human rights’. ‘If in our
society’, the distinguished jurist states, ‘the rule of law is to mean

59 Sir John Laws, ‘Law and Democracy’ (1995) Public Law 72, at 81-92.
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much, it must as least mean that it is the obligation of the courts to
articulate and uphold the ground rules of ethical social existence which
we dignify as fundamental human rights, temporary and local though
they are in the grand scheme of things’.”’

It is by virtue of an asserted ‘higher order’ law that Laws holds that no
government with a majority can subvert fundamental rights. Similarly,
Sedley earlier suggested that the rule of law can be adopted, if necessary,
as a ‘higher-order’ principle, which, like democracy, is accorded pri-
macy by the social consensus which exists around that concept. Sedley
clarified his meaning in the first of his outstanding Hamlyn Lectures.®'
In the end, the learned author suggested, we have to come back to a
society’s consensus about what is on and what is off limits. He consid-
ered that this is not best described as a higher-order law because it has no
authoritative source and no forum or means of enforcement. ‘It is
rather’, Sedley decided, ‘what we collectively accept is the limit of what
is tolerable.’

I have written elsewhere that, in this context, a higher-order law must
also be rejected.”” On a close analysis, both Laws and Sedley’s theories
rest on a perceived consensus of the people to vest the courts with the
capacity, or jurisdiction, to uphold fundamental rights over
Parliament’s intent. I consider it preferable to leave the debate as to
the absoluteness of Parliament’s supremacy unresolved. An answer
should be deferred until such time as the courts are in fact confronted
with legislation that raises a fundamental constitutional issue placing in
jeopardy the basis of representative government, the rule of law or the
fundamental rights and freedoms that are embedded in these demo-
cratic ideals. Much will necessarily depend on the circumstances at that
time. Until then, the answer need not be known; it can, as it were, be left
up in the constitutional air.

The resulting uncertainty or inconclusiveness serves a valuable con-
stitutional function. A constitution is primarily an instrument to dis-
tribute, or the means of distributing, political power and, to paraphrase
the words of Lord Russell: ‘Every political Constitution in which differ-
ent bodies share political power is only enabled to exist by the

%% Sir Stephen Sedley, ‘Human Rights: A Twenty-First Century Agenda’, (1995) Public
Law 386, at 389-391.

51 The Hamlyn Lectures: Freedom, Law and Justice, by the Right Hon. Lord Justice Sedley,
‘The Free Individual and the Free Society’, at 10.

2 E.W. Thomas, ‘The Relationship of Parliament and the Courts: A Tentative Thought or
Two for the New Millennium’ (2000) 31 VUWLR 5.
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forbearance of those among whom this power is distributed.®’
Uncertainty as to whether the courts will intervene to strike down
legislation perceived to undermine representative government and
destroy fundamental rights must act as a brake upon Parliament’s
conception of its omnipotence; and uncertainty as to the legitimacy of
jurisdiction to invalidate constitutionally aberrant legislation must act
as a curb upon judicial usurpation of power. A balance of power between
these two arms of government is more effectively achieved by the
unresolved doubt attaching to the question than would be the case if
the question were to be resolved affirmatively in either Parliament’s or
the judiciary’s favour. The inconclusiveness begets a cautious forbear-
ance, one of the other.

Conclusion

As long as judges remain under the influence of outdated and dis-
credited theories of law, the judiciary will not escape the opprobrium
of ‘muddling along’. The common law process is congenitally incre-
mental, and without the guidance that a sound conception of the
judicial role can bring, the judiciary will inevitably lurch from case to
case without any, or any adequate, direction or purpose. Incrementalism
itself demands something more than the application of practical skills. It
requires a unifying legal theory or approach.

Society’s expectations render the dogmas of the past obsolete. The
declaratory theory of law was discredited as befits a fairy tale. Yet, and I
have described the problem, judges continue to think and act as if the
declaratory theory of law held sway. They continue to shelter behind ‘the
law’ seeking a comfortable immunity from responsibility for their decis-
ions. They continue to develop arguments, adopt reasoning in reaching
a decision and write learned judgments as if the judicial exercise were
still that of unearthing a pre-existing law. Positivism, including the more
modern developments in positivist thought, exacerbates the judge’s
inclination to behave as if the declaratory theory of law held good.
Judicial reasoning is directed to the exercise of assessing the strength
of ‘recognition’ accorded a purported rule instead of determining the
merit — or justice and relevance — of the rule. The formalistic propensity
to view the law as a system of internally rational or predictable rules

53 Quoted in K. J. Scott, The New Zealand Constitution (Oxford University Press, Oxford,
1962), in frontispiece.
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becomes a working assumption and any term of reference external to the
law itself, other than that of ‘recognition’, tends to be discarded.

Natural law theory is a sorry mix of superstition and speculation and
cannot be vested with some sort of metaphysical dignity. There are no
immutable or eternal ideals that constitute an innate property of the law.
Human law is the sum total of the law and, while it may be judged by
external terms of reference, it is not preceded by or subservient to a
higher law, or a higher-order law, of timeless and priceless validity.
Natural law cannot therefore be invoked as the foundation of the
human rights jurisprudence that has developed over recent years or to
sustain the notion of a higher order law to which both Parliament and
the courts are subservient.

Discarding discredited and untenable theories as a basis on which to
base a sound conception of the judicial role necessitates the deliberate
rejection of formalism, or the lingering traces of formalism. Only then
will the judiciary have the capacity to adopt the approach or method-
ology recommended in this book. The denunciation of formalism there-
fore deserves a chapter in its own right.



The ‘curse’ of formalism

Timur, the barbarian

In the story that follows the reader may find the line between that which
is fact and that which is fiction to be somewhat indistinct. There can be
absolutely no doubt that the truth does fade into the apocryphal.

Timur, otherwise known as Tamerlane (a corruption of ‘Timur-i-lenk’,
the Persian for “Timur the Lame’, because he limped from a battle wound),
was one of the most brutal and aggressive conquerors in all history — at least
up to the twentieth and present centuries. He rose from obscurity in a
Turko-Mongolian tribe in the fourteenth century to establish an empire
stretching from Anatolia to Delhi. His wars of conquest were marked by
unbelievable brutality, butchery, carnage and wanton destruction. Timur
falsely claimed to be a descendant of Genghis Khan, and openly modelled
himself on that infamous conqueror. But Timur outdid his personal
afflatus in all aspects of barbaric cruelty.

Timur besieged the City of Sivas — or ancient Sebasteia. For a time the
inhabitants resisted. Then the soldiers agreed to surrender to Timur if he
would shed no blood. Timur quickly agreed. The soldiers surrendered,
and Timur shed no blood. He simply buried them alive!'

What is the message: that black letter literalism is barbaric? Perhaps,
but I must admit that this is not quite the message which I had in mind.

The story continues.

The agreement had been sealed with an exchange of spears, and the
representatives of the brave inhabitants and next of kin of the soldiers
commenced proceedings against Timur for breach of contract. It was
one of those rare cases, no doubt, where the risks of litigation were
overshadowed by rather extraordinary extra-legal risks. But those risks
became academic. Timur succeeded in the highest civil court in the land.

' Lord Steyn has a less embellished description in his article ‘Contract Law: Fulfilling the
Reasonable Expectations of Honest Men’ (1997) 113 LQR 433, at 440-441.
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The literal meaning of his assurance was clear, and it had not been
breached.

Some years later another would-be conqueror sought backing for his war
with the firm promise that not one drop of children’s blood would be shed
in the conquest of their beleaguered country. And not one drop of one
child’s blood was shed. Those that were not gassed were simply starved.

Seized of the issue, the highest civil court held that it was bound by the
precedent in Timur’s case. Efforts to distinguish that case on the facts
failed. The fact the soldiers had been buried alive was not part of the ratio
decidendi of that case and the fact the children in the present case had
been gassed or starved did not therefore detract from the principle
involved. Thus, like must be treated alike. The pleas that, in substance,
the bloodless killing rendered the promise nugatory and that, in any
event, the promise was in substance a representation that the conqueror
would not kill the children were rejected. Finally, argument directed at
showing that times had changed and demanded a new and more
humane approach fell on deaf ears and, indeed, was rejected as an
attempt to persuade the court to indulge in nothing more than a
naked piece of judicial activism.

Formalism prevailed. Timur, the reader will agree, has much to
answer for. It is remarkable that, even today, judicial opinions that are
in substance contrary to plain common sense, and even absurd, will be
honoured as being ‘legally sound’.

The lingering legacy of formalism

The outward manifestation of the various outdated theories of law that I have
discussed is formalism or the residual impact of that discredited approach.
I have already indicated that there is no greater solecism in the working of the
law than blind unthinking adherence to that creed. As an off-course sub-
stitute for a considered conception of the judicial role, formalism is the real
and enduring opponent of fairness and relevance in the law.

Essentially, a formalistic approach masks the manifold choices facing
the judge in the course of reaching a decision. Judicial reasoning is then
diverted into a more or less artificial process in which the reality of
choice is ignored or denied, or an explanation as to why a choice is
summarily rejected in favour of a nominated rule is denied to others.”
The distinctive feature of rules, of course, lies in their capacity to be

2 Frederick Schauer, ‘Formalism’ (1988) 97 Yale L], No. 4, 509, at 516-519.
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formal. They necessarily exclude from consideration factors whose
exclusion has been determined without reference to the particular case
at hand. Judicial reasoning is at once stilted in its breadth and its
capacity to deliver decisions that are just as between the parties and
relevant to the needs of the time.

The object of this chapter is to dispatch the lingering legacy of this
judicial creed. Anticipating for a moment what is to come, the final
demise of formalism will not mean the law will become an inchoate and
shapeless mass subject to every whimsy, caprice and conceit of the
individual judge as its surviving partisans fear. Rather, formalism, or
the remnants of formalism, will be replaced by a judicial methodology
that will be just as effective, if not more so, in curbing aberrant judicial
behaviour and preserving the rule of law. Judicial discipline and
restraint will no longer be sought, and sought vainly, in the text or
content of the law, but will be found in the methodology that is adopted
by the judiciary as an integral part of the judicial process.

Formalism will not stay dead

In endeavouring to reconstruct legal formalism in 1988, Professor Weinrib
observed that in the last two centuries formalism has been killed again and
again, but has always refused to stay dead.” Most legal scholarship today,
however, would regard its death as irreversible. Edward Rubin observes that
ever since legal scholarship dismantled its formalist home it has been
traipsing from door to door looking for a methodological refuge.” The
truth is that, although it has long since been divested of any sound
philosophical or jurisprudential foundation, it remains embedded in the
judicial consciousness vaguely perceived as being part of the discipline of
the law. Thus, all too often, it is practised mechanically after the manner of
a conditioned response to the presentation of a stimulus, the stimuli being
the choice of tenable alternative premises or propositions open to the judge
in any particular case.

Formalism, of course, does not have exactly the same meaning to

everyone.” But although the term may be used in different ways, the

3 Ernest J. Weinrib, ‘Legal Formalism: On the Immanent Rationality of Law’, (1998) 97
Yale LJ, No. 6, 949, at 951.

4 Edward L. Rubin, ‘Law and the Mythology of Law’ (1997) Wis. LR, No. 3, 521, at 521.

> See Duncan Kennedy’s answer to the question, ‘What is formalism?’, A Critique of
Adjudication (Harvard University Press, Cambridge, Mass., 1998), at 105-107.
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notion that it represents decision-making according to rule is common
to its usage. ‘Rule’ in this context implies the language of rule formula-
tion — its literal mandate is to be preferred. As a consequence, the range
of factors a judge could or might otherwise take into account are
restricted. Deductive reasoning is then necessarily preferred.” While
this brief description may indicate its methodology, its polestar is a
belief that law is intelligible as an internally coherent and rational
phenomenon. To the formalist, law has a content that is not imported
from without but elaborated from within. It possesses an internal
coherence and logic, which makes it decisive for the understanding of
juridical relationships. This fundamental article of faith that the law
possesses an internal validity underlies the formalist’s perception that a
more narrow approach to adjudication will promote certainty and
predictability. It precedes and sustains the unquestioning acceptance
and application of rules to particular cases.

Responding to their critics, adherents of formalism assert a false
respectability for their creed by contrasting the rationality of legal
analysis with the perceived irrationality of political contests. But it
is no answer to assert a pinchbeck rationality or lay claim to a bogus
internal intelligibility. Legal analysis cannot divorce itself from policy
considerations and politics is not inherently irrational. Nor can
formalism find its justification by seeking to be equated with legal
method and analysis. No judge, formalist or non-formalist, is free
from the adjudicative discipline to which the judiciary is subject. But
that adjudicative discipline is properly to be seen as the framework
for judicial reasoning, and not a substitute for it. There is nothing
intrinsic to legal method and analysis that requires a rule or precedent
to be applied without re-evaluating its utility or fairness. What is
required is that the process of re-examination be a reasoned process
articulated openly by the judge. The fact it must be a reasoned and open
process itself operates as a constraint on judicial power in that, to
be effective and accepted, the reasoning in the later decision must
be superior to that of the rule or precedent.” Restrictions, not always
easy to define, hedge and circumscribe the judge’s action without curb-
ing his or her creative freedom in exercising the choice and without
placing the judge outside the proper ambit of legal method and

S Posner, ‘Legal Formalism, Legal Realism and the Interpretation of Statutes and the
Constitution’, 37 Case W Res LR, 179, at 181-182.
7 See Chapter 6.
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analysis.” “There is’, as Cardozo has said, ‘a wide gap between the use of
the individual sentiment of justice as a substitute for law, and its use as
one of the tests or touch-stones in construing or extending law’.”

Discredited it may be, but formalism is advanced by some legal
theorists today in the guise of, or disguised as, a relatively rigid version
of positive theory. The law, they insinuate, fails to fulfil its potential to
deliver certainty and predictability because judges fail to enforce the
rules. Judges thereby fail to abide by the law — and even their ethical
obligations arising out of their judicial oath! The theory is, of course, at
the outer edge of flat earth thinking. But its articulation reflects the
pressure on judges to conform with ‘the law’, even though that law may
be patently uncertain. All judges would be pleased to abide by the law if
it were clear just what the law was in a given case and no question of its
fitness was in issue. Between us, my colleagues and I on the Court of
Appeal in New Zealand sat on approximately 150 civil appeals each year.
The question was never whether or not we should abide by the law but,
rather, what was the law or, more particularly, which of two or more
competing claims to be the law should be preferred.

Formalism’s link with positivism has already been noted.'’ Positivism
foments formalism simply because it encourages judges to believe that there
is, in any given case, a rule or rules that only have to be identified and
applied to resolve the question before the court. The core meaning of
formalism mentioned above takes hold: decision-making proceeds more
or less according to the literal mandate of a rule or by judges ‘hugging’ the
pre-existing body of rules. The approach comes close to falling prey to the
notion that, if there is no clear rule applicable to the question at issue, simply
say ‘No’. I will describe this negative process in more detail in Chapter 6.

The formalism of ‘presumptive positivism’

It follows that I reject Frederick Schauer’s theory of ‘presumptive
positivism’.'" Schauer advances a theory that he suggests ‘may be the
most accurate picture of the place of rules within many modern legal

8 Cardozo, The Nature of the Judicial Process (Yale University Press, New Haven, 1921), at
114-115. Cardozo himself described formalism as a ‘demon’. “The demon of formal-
ism’, he said, ‘tempts the intellect with the lure of scientific order’, at 66. And so it does.

° Ibid., at 140. '° See above, Chapter 2, at 33-34.

1 Prederick Schauer, Playing by the Rules: A Philosophical Examination of Rule-Based
Decision-Making in Law and in Life (Oxford University Press, Oxford, 1991). See also
Schauer, ‘Formalism’.
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systems’.'” Many judges and lawyers would agree with this assessment,
but it is neither accurate nor desirable, and for that reason it may be
productive to deal with Schauer’s theory separately.

According to Schauer, rules are binding, unless they produce a clearly
unreasonable, and not just suboptimal, result when viewed from the
perspective of the wider normative universe. Legal rules that are dis-
tinctively recognised as such under accepted rules of recognition or
similar ‘pedigree’ tests obtain presumptive force.'” The prescriptive
force of a rule can be abandoned if the moral, political or practical
cost of applying the rule would be too large and unacceptable.
Presumptive positivism ‘is a way of describing a degree of strong but
overridable priority’ so that ‘decision-makers override a rule ... not
when they believe that the rule has produced a suboptimal result in
this case ... but instead when, and only when, the reasons for over-
riding are perceived by the decision-maker to be particularly strong’."*

Just as judges are inclined to provide diverse wording to explain a
central concept, so too Schauer provides a number of verbal variations
of the criteria by which the application of a presumptive legal rule
might be overridden. Richard Fallon has collated some of them in a
footnote: referring to considerations of ‘exceptional strength’; calling for
displacement in light of ‘particularly exigent reasons’; the ‘rule will be set
aside when the result it indicates is egregiously at odds with the result
that is indicated by [a] larger and more morally acceptable set of values’;
and a result indicated by a rule should be reached in the absence of
‘a reason of great strength for not reaching [the] result’."”

On the face of it, Schauer’s presumptive positivism might appear to
adhere to what judges actually do in arriving at a decision. In simple
terms, a rule is promoted and will be accepted unless other overriding
considerations lead the judge to reject the rule. At times, also, it may
be convenient to accept a rule if the judge lacks sufficient confidence in
his or her judgement, more particularly where the rule encapsulates a
range of experience and accumulated wisdom in similar cases.'® But this
description is the description of the approach of a judge of a formalistic

Schauer, Playing by the Rules, at 206.

Richard H. Fallon, ‘Propter Honoris Respectum: Ruminations on the Work of Frederick
Schauer’ (1997) 72.2 Notre Dame LR 1391, at 1398.

Schauer, Playing by the Rules, at 204.

Fallon, ‘Ruminations on the Work of Frederick Schauer’, at note 47.

6 Mark V. Tushnet, ‘Playing With the Rules’ (1992) 90 Mich. LR 1560, at 1567.
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inclination. To such judges, the appeal of the rule can be said to have
presumptive potency.

Schauer’s presumptive positivism, however, cannot garner support from
the judicial methodology and the conception of the judicial role that I
develop in this book. In the first place, my judicial experience has undoubt-
edly conditioned me to reject Schauer’s endorsement of a presumption.
I have witnessed too many cases where presumptions of one kind or
another have distorted the courts’ reasoning to happily accept their validity.
For example, presumptions in statutory interpretation can be used, and
regrettably are at times used, to frustrate the clear intention of the legis-
lature. Legal presumptions are, or should be, on the wane. Lord Mustill
admits to reservations about the reliability of generalised presumptions in a
statutory context in that they too readily confine the court to a perspective
that treats all statutes, and all situations to which they apply, as if they were
the same. ‘This is misleading’, he states, ‘for the basis of every rule is no
more than simple fairness, which ought to be the basis of every rule.” The
application of common sense, he concludes, in words that could be applic-
able to non-statutory as well as statutory presumptions, ‘may be impeded
rather than helped by recourse to formulae which do not adapt themselves
to individual circumstances, and which tend themselves to become the
subject of minute analysis ..."""

I allow that it can be argued that Schauer’s presumption can be
viewed as a description of the legal system and not a presumption of
the kind that is from time to time raised in legal argument. But its
essential character is not greatly different. It has the effect of conferring
presumptive status on all recognised rules; the rule applies subject to
defeasibility, and so the process becomes a haven for the formalistic
judge. Consider the lines of inquiry: is there a rule; if so, what is the rule;
once formulated, does the rule satisfy the rule of recognition or test of
‘pedigree’; if so, is there a strong and overwhelming reason why the rule
should be displaced or modified? Such a progression is far removed from
the process which I advocate in Chapters 11 to 14.

In arguing that a rule applies subject to defeasibility, Schauer’s presump-
tive positivism is irrevocably rule-oriented. It therefore presents an essen-
tially positivist perspective of the law'” and is subject to the criticisms that

7 L’Office Cherifien Des Phosphates v Yamashita-Shinnhon Steamship Co Ltd [1994] 1 AC
486, at 524-525.

'8 But see Anthony J. Sebok, ‘Propter Honoris Respectum: Is the Rule of Recognition a
Rule?’ (1997) 72 Notre Dame LR 1539.
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I have mounted in Chapter 2."” To some extent it shares the lack of realism
of the positivists. The bulk of the cases, certainly at the appellate level, do
not turn on the simple question of the applicability of a rule. Rather, the
applicable rule or rules will be indeterminate and the struggle for the judge
will be to formulate a rule that is suitable to apply in the instant case, or
there will be competing and conflicting rules, in which case the judge is
faced with the task of reconciling the rules or selecting one over the other in
the inevitable balancing exercise that characterises judicial decision-making.
How does one give presumptive force to an indeterminate rule, or
presumptive priority to two conflicting rules?

Furthermore, it is a mistake to think that Schauer’s presumptive
positivism would eliminate or significantly reduce judicial discretion.
Judicial discretion is simply removed to another time or channelled into
a non-substantive framework. Thus, the discretion of the immediate
judge may be diminished if he or she more or less mechanically deter-
mines whether a rule applies, but the rule that they then apply is the
product of a judge’s discretion at an earlier time when the rule was
developed. If something less than a mechanical application of a rule in
the instant case is adopted, the judge must exercise a discretion at each
step inquiring whether there is a rule, formulating the rule, and then
determining whether there are strong and overwhelming reasons why
the rule should be set aside or modified. To meet any of Schauer’s
formulae, judges must use their discretion when deciding what criteria
or considerations to adopt in order to make that determination. In sum,
it is doubtful whether the discretion exercised by a judge who vests a rule
with presumptive force is less, or significantly less, than the discretion
involved when a judge takes a rule and assesses its utility for effecting
justice or keeping the law abreast of the times.

These observations indicate another criticism. The criteria or con-
siderations that are to determine whether the prescriptive presumption
of a rule should be dispatched or modified are unclear. What are these
considerations, and are they specified in the law or are they external to
the law?”’ At this point it is likely that a formalistic judge will be
flummoxed by the exercise and resort to the rule, not because it has
legitimate presumptive force, but because he or she is uncertain as to
how to identify the countervailing considerations or, if able to identify
those considerations, is unsure as to how to balance their strength, one

19 See above, Chapter 2, at 29-34.
20 gee Fallon, ‘Ruminations on the Work of Frederick Schauer’, at 1398—1399.
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against the other and, ultimately, against the comfortable presumption
itself. This criticism is attenuated by the fact that the cases in which a
judge will be required to determine whether the presumptive force of the
rule should be overridden are likely to be the very cases in which
positivists would wish to curb the use of judicial discretion. Social,
political and moral judgements are likely to be involved where it is
difficult to say that a recognised rule should presumptively apply.

Nor is the validity of Schauer’s claim a foregone conclusion that in many,
if not most, cases the result indicated by the rule will be the same as the
result arrived at by directly applying the rule’s background justification.
‘Most commonly’, he states, ‘the application of the rule will be consistent
with its justification’.”’ The extent to which this may be so without a
discrete examination in each case must be unknown. Schauer is, in effect,
introducing an assumption which, certainly in the minds of a number of
judges, will be grafted on to the force of the rule. Not only will the rule have
presumptive force, but the assumption that it is consistent with the justi-
fication of the rule will also be given presumptive force.

These criticisms illustrate the need to re-evaluate any rule that is identi-
fied and is said to apply to the particular case without the aid — or the
burden — or a prescriptive presumption. The rule may be the starting point
for the judge’s reasoning, but it should be re-evaluated for its commitment
to justice and relevance. In many cases the answer to that question will be
immediately obvious and no prolonged inquiry will be required. But it is
important that the question be asked at the outset. A rule that is unjust or
irrelevant at the outset will either infect the outcome so that it, too, is unjust
or irrelevant, or distort the reasoning process as the judge seeks to convert
an unjust or out-of-date starting point into a just and relevant decision. But
all this is fare for what is to come.

A short portrait of the formalist judge

So it is that a judge who subscribes to formalism will, to a greater or
lesser extent, exhibit a number of characteristics. No harm will be done
in pausing to catalogue the main characteristics. Treated as a checklist,
readers will quickly be able to identify judges who possess these features
to a markedly observable degree.

First, the judge will tend to fit the established ‘facts’ into an existing
rule and assume or hope that justice is achieved in the abstract. A close

21 Schauer, Playing by the Rules, at 229.
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examination of the facts, a process that is essential to adjudication, is
likely to be sacrificed to the desire to make the facts fit the law rather
than make the law fit the facts.”

Secondly, the formalist judge will be inclined, having by definition a
penchant for form, to accept form over substance even though this may
be at the expense of reality and mean that justice is not done in the
particular circumstances.”’

Thirdly, the judge will have little compunction about proclaiming
absolute or near absolute rules. Notwithstanding the lesson of more than
two centuries, it is assumed that the dynamic of the common law can be
fettered. Treading this formalistic treadmill, the judge will manifest a
distrust of judicial discretion and seek to curtail or inhibit it with rules
or doctrine. Statutory discretions to do ‘as the court thinks fit” will be
circumscribed by precedential fiats.”*

Fourthly, the formalist judge is more than likely to cherish certainty as
a goal in adjudication, notwithstanding that he or she may be unable to
demonstrate that certainty in the law would be promoted by a particular
decision reached on that basis. Hard cases, which may mean cases of real
injustice, are to be accepted in the fixed view that this ‘hardness’ is
achieving certainty. Venerating certainty as an end with the same fervour
as the Incas worshiped their idols becomes a ritual of judicial thought.””

The fifth characteristic is the formalist judge’s deference to a relatively
strict doctrine of precedent. Lord Steyn has said, ... formalism incul-
cates an intense respect for the doctrine of stare decisis whatever the
lessons of experience and the force of better reasoning’.”® Assuming that
the law is rational, judges will not feel inclined to justify the law that they
apply. With faith in the inner logic of the law, therefore, their reasoning
will often appear mechanical, literal and cramped. In order to support a
particular interpretation, for example, an internal ‘logic’ may be found
in an Act of Parliament by punctiliously comparing the precise wording
of various sections when it would be a bizarre pretence to think that
Parliament, or the law draftsperson, went through the same exercise — or
even addressed the point at all.”’

See above, Chapter 2, at 29; and Chapter 11, at 298-299.

2> See below, Chapter 12, at 312.  2* See below, Chapter 10, at 266-267.

25 See Chapter 5, at 128-130.

John Steyn, ‘Does Legal Formalism Hold Sway in England?’ (1996) 49 II Current Legal
Problems, 43, at 46.

E.g., see the argument advanced by Tipping ] in Pacific Coilcoaters Ltd and Ors v
Interpress Associates and Ors, ante n 37, at 61-62.
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Sixthly, a formalist judge will possess a compelling inclination to
draw distinctions where none should be drawn. The forlorn belief that
certainty will be promoted is belied by the confusion which follows. The
subsequent reception of the distinction which Lord Hoffmann pro-
claimed in MacNiven (Inspector of Taxes) v Westmorland Investments
Ltd”® between a ‘legal’ concept and a ‘commercial’ concept in applylng
the principle in WT Ramsay Ltd v Inland Revenue Commissioners”
provides worrying testimony to this formalistic phenomenon. To the
detriment of the principle in Ramsay, this unhelpful dichotomy has
caused bewilderment or dismay, or both, among counsel and judges in
each of the later cases in which it has been examined.”

Seventhly, faced with the need to change the law, a formalist judge will
be predisposed to leave the change to Parliament. Even when the parti-
cular law is widely condemned and the change could be readily accom-
plished by the courts, the judge will wish to leave the matter to the
legislature. Such judges may, at times, suggest that Parliament address
the issue, and even recommend a particular change, but they are inhib-
ited from going further. More often than not, no reasons for this
homage to Parliament and the political process are advanced; it is simply
thought that it is not for the courts to make an explicit change in the
law.”" This retiring attitude is in part due to the formalist’s strict
adherence to the doctrine of precedent in that it presupposes that,
once the law is ‘declared’, it cannot thereafter be changed by the courts.

28 [2003] 1 AC 311, at paras. 58-61.  2° [1982] AC 300.

3% It was not difficult to predict the confusion. See my judgment in Commissioner of Inland
Revenue v BNZ Investments Ltd [2002] 1 NZLR 450, at paras. [103]—[112]. The distinc-
tion was pressed by counsel on both sides in DTE Financial Services Ltd v Wilson
(Inspector of Taxes) [2001] EWCA Civ 455, [2001] STC 777 but disregarded by the
Court. In Barclays Mercantile Business Finance Ltd v Mawson (Inspector of Taxes) [2002]
EWCA Civ 1853, [2003] STC 66, a stoic Peter Gibson L] took it upon himself to say that
it was no doubt due to his own failings that he found the dichotomy a difficult one to
apply (para. [44]). Carnworth L] also admitted to some difficulty in understanding the
distinction, a difficulty that he said had been shared by both leading counsel in the case
(paras. [69] and [73]). The Court of Final Appeal of Hong Kong was equally flum-
moxed. Mr Justice Ribeiro PJ and Lord Millet NPJ (whose judgments were agreed to by
Chief Justice Li, Mr Justice Bokhary PJ and Mr Justice Chan PJ) doubted that Lord
Hoffmann could really have intended what he said, but were at one in holding that, if he
did, the dichotomy formed no part of the law of Hong Kong (paras. [39], [40]-[41],
[144] and [145]-[151])! Lord Millet noted that Lord Hoffmann’s speech had unfortu-
nate consequences in that it had led to arid debates in an effort to fit the statutory
language into one or other of the conceptual categories when the distinction was not
clear-cut and yielded an uncertain answer (para. [150]).

31 See below, Chapter 10, at 254.
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In the eighth place, a formalist judge is likely to be committed to
deciding no more than is absolutely necessary to resolve the question in
issue before the court. This attitude will prevail even where the
articulation of general principles at an appellate level would provide
the community with valuable guidance in the area and enhance certainty
and predictability in the law. Again, it becomes an article of faith.
A judge will announce with unfeigned pride that he or she is a ‘minimalist’,
and hold to that commitment even though definitive rulings of principle
could assist the resolution of future disputes without resort to the
courts.””

Ninthly, because it is essentially introspective, formalism tends to
inhibit a judge’s readiness to refer to and assimilate the learning of
other disciplines. The learning of other specializations such as sociology,
political science, psychiatry, psychology, economics and the behavioural
sciences in general, all of which are part of the real and current world, is
at odds with formalism’s rule-bound preoccupation with the past. Thus,
the formalist judge is reluctant to re-examine existing rules and pre-
cedents when they arise against the instruction that advances in other
disciplines can convey. He or she remains insensitive to the perceptions
that other disciplines bring to the problems that make up the social
context in which an issue falls to be decided in the courts.™

In the tenth place, again because ‘the law’ is perceived to have an
internal coherence and intelligibility, the community is thought to be
served by applying that law without regard to the new and changing
needs of society. The rule, rather than the underlying justification or
reason for the rule, is likely to be seen as sufficient or more important in
the reasoning that is adopted. Unwilling to reassess the justification or
reason for the rule, the formalist’s ability to respond to change is
retarded. In the result, rule-based adjudication is necessarily conserva-
tive. It reflects a generally positive view of the status quo and a belief that
any radical change from past practice is likely to produce worse rather

2 DrJames Farmer QC, ‘The New Zealand Court of Appeal: Maintaining Quality after the
Privy Council’ in Rick Bigwood (ed.), Legal Method in New Zealand (Butterworths,
Wellington, 2001), at 244-245.

A signal example of the judiciary’s reticence in keeping abreast of literature in areas
relevant to the administration of justice is the failure of many judges to assimilate the
extent of the lasting trauma to the victims of rape. See the author, ‘Was Eve merely
framed; or was she forsaken?’ (1994) NZLJ 368. Refer also to the outdated and limited
thinking that still persists in respect of the ‘recent complaint’ rule in relation to sexual
offences in R v Neil (1994) 12 CRNZ 158, per Eichelbaum CJ at 160; but see the author’s
observations contra Eichelbaum CJ in R v H [1996] 1 NZLR 673, esp at 682-698.
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than better outcomes.” It follows that the formalist judge, shunning
the re-evaluation of rules, is not overly concerned with the rationality of
the law either in general or in particular. To quote Lord Steyn again, “. .. the
formalist judge is likely to say that it is not the duty of the court to rationalise
the law of England’.”

Finally, the formalist judge will frown at the thought of invoking the
concept of fairness in judicial reasoning. Fairness is perceived to be
incompatible with the rule-bound approach intrinsic to formalism,
and it probably is. But where does that leave justice?

A case study: Sevcon Ltd v Lucas CAB Ltd

There are any number of cases that could be selected to illustrate the
points made in this chapter.”® I propose to take the decision of the
House of Lords in Sevcon Ltd v Lucas CAB Ltd,”” which, although
relating to the interpretation of a statutory provision, provides a stark
example of formalism in action.

34 See John Smiley, ‘Formalism, Fairness and Efficiency: Civil Adjudication in New
Zealand’, NZLR, 254, at 255.

Steyn, ‘Does Legal Formalism Hold Sway in England?’, at 46.

A sharp contrast between a formalistic and more realistic approach is evident from the
decision of the Supreme Court of Canada in Ikea Ltd v The Queen (1988) 98 DTC 6092
and the decision of the Privy Council in CIA v Wattie ¢ Lawrence [1999] 1 WLR 873.
The question in issue in both appeals was whether an inducement payment paid by
the landlord to a tenant to enter into a lease was capital or revenue for tax purposes in
the hands of the tenant. In both cases the rent fixed in the lease was well in excess of the
market rent. In substance, the inducement payment offset the inflated rental.
The Supreme Court of Canada declined to ignore the fact that the inducement payment
bore directly on the annual rent to be paid and held that it was therefore on revenue
account. The Privy Council took the opposite view. The Board assimilated the induce-
ment payment with a premium paid by a tenant to a landlord to obtain a lease (which is
on capital account) and therefore held that the inducement payment was capital
(a ‘negative premium’). In form, there may be a comparison; in substance there
certainly is not. The premium paid by a tenant to a landlord provides consideration
for the grant of the lease. There is no consideration for an inducement payment paid by
the landlord to the tenant where the rent is inflated and the payment is amortised in the
rent over the period of the lease. See also Federal Commissioner of Taxation v
Montgomery (1999) 164 ALR 435, where an inducement payment was held by a majority
(Gaudron, Gummow, Kirby and Hayne JJ) to be assessable as income of the taxpayer.
Note, in particular, the crushing refutation of the Privy Council’s notion of a ‘negative
premium’ at 457-458.

Sevcon was considered and approved in Pacific Coilcoaters Ltd and Ors v Interpress
Associates and Ors [1998] 2 NZLR 19, per Richardson P, Henry and Tipping JJ (Thomas
and Keith JJ dissenting).
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The question in issue in that case was whether the sealing of a patent is
an integral part of the cause of action for infringements occurring after
the date of publication of the complete specification but before the
patent is sealed. Section 13(4) of the Patents Act 1949 (UK) reads:

After the date of the publication of a complete specification and until the
sealing of a patent in respect thereof, the applicant shall have the like
privileges and rights as if a patent for the invention had been sealed on the
date of the publication of the complete specification: Provided that an
applicant shall not be entitled to institute any proceedings for infringe-
ment until the patent has been sealed.

Two tenable interpretations competed for the support of their
Lordships. One was that, as the subsection conferred on an applicant
for a patent the like rights and privileges as if the patent had been sealed,
the cause of action accrued when those rights are infringed. The proviso
merely postponed the applicant’s right to take action until the patent
had been granted. The alternative argument was that the right to
initiate proceedings for infringement was dependent on the grant of
the patent to the applicant and that, as a result, unless and until the
patent was sealed, the applicant could not assert an essential ingredient
of the cause of action. That ingredient is the identification of those
claims in the complete specification that remain in force in the patent.
The former interpretation prevailed. Their Lordships unanimously held
that the cause of action accrued when the acts of infringement were
committed and the proviso was merely a procedural bar to commencing
an action.

It was common ground that the merits or justice of the case were in
Sevcon Ltd’s favour. The complete specification had been published in
June 1971. Lucas CAB Ltd had then undertaken and pursued opposition
proceedings under the Patent Act for ten years, as a result of which the
patent was not sealed until 1982. Invoking the limitation period in the
Limitation Act 1980 (UK), Lucas then contended that Sevcon could not
recover for infringements committed between 1974 and 1977 as its cause
of action arose at the date of the infringements and was therefore statute
barred. If correct, a patentee who, as the applicant for the patent, had
disclosed its invention to the world at large as required by the Act would
be prevented from obtaining damages for the infringements of the
patent at a time it was not in a position to institute proceedings in
respect of those infringements. The injustice might be thought to be
aggravated as this situation had been brought about by the protracted
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opposition proceedings pursued by Lucas. Having obtained the grant of
a patent, the patentee was denied the benefit of the grant.

Apart from the choice between these broad competing arguments, their
Lordships faced a number of other choices; whether a literal interpretation
would in itself resolve the question when a cause of action arose; how the
proviso should be read in relation to the body of the subsection; whether
and to what extent the purpose or object of the subsection was relevant;
whether and to what extent the scheme of the Act should influence the
question in issue; whether and to what extent policy questions should be
taken into account; whether other sections of the Act were relevant;
whether the reasoning in a prior decision of the House of Lords should
be adopted, and so on. Their Lordships opted for a narrow and formalistic
approach.

The formalistic approach is evident in the pre-emptive ascendancy
given the words ‘the applicant shall have the like privileges and rights as
if a patent for the invention had been sealed’ over the proviso. By
conferring ascendancy on the body of the subsection, it was thought
that the proviso precluding the applicant’s right to institute any pro-
ceedings for infringement until the patent had been sealed could be
relegated to the status of a procedural bar serving only to delay the
bringing of the proceeding. In other words, the cause of action had
accrued, but the applicant could not sue upon it. The structure of the
subsection was allowed to dictate its meaning. But as any numbers of
critical commentators have pointed out, there is no inherent reason why
the proviso should not be construed as derogating from the existence of
the rights rather than merely affecting their exercise.’

An interpretation that vests the proviso with substantive effect so as to
delimit the rights conferred on the applicant makes good sense and is
clearly viable. Indeed, Oliver LJ, in the Court of Appeal, in a judgment
agreed to by Mustill L], had indicated that, if the matter had been res
integra, there would be a great deal to be said for the view that, in an action
for infringement, it is not possible until the patent is sealed to plead the
essential fact upon which the action depends.”” But notwithstanding
the viable choice open to them, the House of Lords chose not to opt for
the construction that would have resulted in justice in that and similar
cases. Why, then, was a tenable and just argument, which could have been
accepted without offending reason or precedent, rejected? The answer can

% E.g., D. McGee, ‘Patent Nonsense’ (1986) 49 MLR 650, at 652-653.
39 Sevcon Limited v Lucas CAB Ltd [1985] FSR 545, at 549.
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only be that the formalistic approach was so firmly entrenched that it took
precedence over any desire to do justice.

In pursuing this formalistic approach, their Lordships also had scant
regard to the logic of the matter. Their reasoning is flawed in two critical
aspects. First, the question whether the sealing of the patent is an integral
part of the applicant or patentee’s cause of action cannot be resolved by a
linguistic or textual analysis of section 13(4). The literal meaning of that
section is quite clear; it is that the applicant is to have all the like
privileges and rights as if the patent had been sealed from the date the
complete specification was published, other than the right to commence
any proceedings for infringement until the patent has been sealed.
Consequently, the plain meaning in itself simply does not answer the
question in issue, that is, whether the proviso derogates from the rights
conferred on the applicant or is to be regarded as a procedural barrier to
the enforcement of those rights. Secondly, in order to complete the
plaintiff’s cause of action it is essential that the grant of the patent be
pleaded for the very good reason that the grant confirms, not just that
the patent has been sealed, but that the claim or claims in the complete
specification that the infringer is alleged to have infringed subsist at the
time the proceeding is commenced. In other words, the plaintiff must
plead and prove the grant of the patent in order to establish that the
critical claim or claims that are alleged to have been infringed remain
extant. That specific pleading is essential to the cause of action.

Their Lordships were also influenced by a prior decision of the House
of Lords. In General Tire & Rubber Co v Firestone Tyre and Rubber Co
Ltd,"° the House had held that interest could be awarded under section 3
of the Law Reform (Miscellaneous Provisions) Act 1934 (UK) on
damages for infringement from a date before the sealing of the patent
pursuant to the statutory prescription reading ‘between the date when
the cause of action arose and the date of judgment’. Their Lordships
considered that, on the true construction of section 13(4), the sealing of
the patent was not a condition precedent to the accrual of the cause of
action under section 3. As the condition was contained in a different
statute from the Limitation Act in the Sevcon case, it was not binding on
the House, but it clearly had a marked influence on the Law Lords’
thinking. Their Lordships did not question the reasoning in that case or
seek to re-evaluate it on the grounds of fairness or relevance. Ironically,
while the decision in the General Tire case may have produced a just

40 11975] 2 All ER 173.
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result in that case, adhering to the same reasoning in Sevcon produced an
unjust result. One cannot be denied the thought that the law developed
on the arbitrary basis of which case happened to come first.

It will be noted that the decision in the General Tire case, notwith-
standing that it was a decision of the House of Lords, failed to produce
‘certainty’. Labouring under a grievance that Lucas’ tactics had delayed
the sealing of the patent and that, notwithstanding the infringements, it
could not initiate proceedings until the patent had been sealed, Sevcon
persisted in pressing its case to the House of Lords. Obviously it, or its
advisers, considered that the logic and justice of their case would prevail
over a decision that, although relevant, was not strictly binding on the
House of Lords."’

Their Lordships also described as forceful an argument based on the
effect of another section of the Patents Act. Section 59(1) provides that,
in proceedings for infringement of a patent, damages cannot be awarded
if the defendant proves that, as at the date of the infringement, he or she
was not aware of, and had no reasonable ground for supposing, that the
patent existed. Their Lordships’ readiness to give credence to the section
is indicative of the formalistic approach. In fact, however, it would be
unrealistic to attribute to the legislator an intention to create a cause of
action in an applicant pursuant to section 13(4) by virtue of the wording
of section 59(1) when, in truth, like Topsy, the provisions just growed’.
A definitive coherence between the respective provisions would be
coincidental in that neither Parliament nor the law draftsperson will
have addressed the point. The argument means no more than that the Act
may have a lacuna, and it is even then a non sequitur in that the lacuna
exists irrespective whether the cause of action arises prior to the sealing
of the patent or is completed by the sealing of the patent!

A state of dissatisfaction with the outcome seemingly does not take hold
in their Lordships’ bosom. No dissatisfaction with a literal construction or
the reasoning in the General Tire case is expressed and no dissatisfaction
with the resulting injustice is apparent from a reading of the judgment.
Their Lordships were content to adopt a formalistic approach and accept
the result as the outcome, not of reason or logic, but of ‘the law’.

A judge who has escaped the shackles of formalism would have
approached the question in issue in this case quite differently. He or
she would have regard to the thrust and object of the subsection. Since

*1 Nor did the Sevcon case prevent Pacific Coilcoaters instituting proceedings in nearly
identical circumstances in New Zealand. See above n. 37.
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the applicant was required by the Act to publish details of the invention,
the subsection was introduced to protect the applicant’s invention
pending the grant of the patent. Those who might be inclined to copy
or use the invention thereby do so at their own risk knowing that the
applicant will be able to recover damages in respect of any infringement
if and when the patent is sealed. This object is defeated if the applicant or
patentee is ultimately unable to recover damages because of an unavoid-
able delay in obtaining the grant of the patent. Moreover, reference to
the purpose of the subsection confirms that it was not drafted as a
limitation provision or for the purpose of limiting the applicant’s
right to recover damages for any infringement. Neither Parliament nor
the draftperson’s mind was directed to the question whether, and when,
the subsection would confer a cause of action on the applicant or
patentee. For the purposes of the Patents Act the subsection says all
that it need to say to protect the applicant pending the grant of the
patent. Appreciating, therefore, that a literal interpretation does not
answer the question as to when a cause of action accrues, the non-
formalistic judge would read the section as a whole and vest the proviso
with substantive force. It would not be reduced to a procedural right
relevant only to the question of enforcement.

The scheme of the Act would also be important. In general terms, the
Act vests the patentee with the monopoly rights conferred by the patent.
These rights are retrospective. Taking the view that the cause of action
does not accrue until the patent is sealed is in accord with this overall
scheme. Moreover, regard should be had to section 30, which provided
that, once the patent is sealed, a patentee, as the patentee, can retro-
spectively sue for infringements prior to the sealing of the patent.”” The
prerogative basis of Letters Patent is then fully recognised. Once this is
done, it can be seen that the cause of action under section 13(4) accrues
to the applicant as applicant. An applicant, once the patent is sealed, can
bring proceedings for past infringements, and may wish to do so, for
example, where the patent has been assigned to a third party. The non-
formalistic judge would acknowledge that monopoly rights in a patent or
pending patent have always been highly tradeable, and that section 13(4)
would therefore have a substantive function or effect for applicants who
assign their rights prior to the sealing of the patent, or assignees of those
rights, who do not become the patentees.

*2 Keith ] makes a most persuasive case for this viewpoint in a dissenting judgment in the
Pacific Coilcoaters case; above n. 37, at 56-58.
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Policy considerations would not be excluded; the patently unjust
consequences that follow from holding that the cause of action accrues
before the patent is sealed do not reflect well on the law; it is contrary to
principle that time should run against a plaintiff at a time when he or she
cannot bring the action; it is unsound and contrary to principle
to separate the plaintiff’s cause of action from the plaintiff’s ‘right’ to
bring an action and seek the judgment of the court; the Limitation Act
relating to persons under a disability indicates that it is the policy of the
legislature to defer the ‘right’ to bring an action until the plaintiffis in a
position to sue; and, finally, by analogy with tort, time should not start
to run until the plaintiff is in a position to sue.

Nor would a non-formalist judge have been inhibited in re-examining
the General Tire case and re-evaluating its validity. The reasoning would,
for the same reasons as applied in the Sevcon case itself, be found wanting.
Not being persuasive, General Tire would not be accorded coercive force.

A different outcome seems inevitable once the basic judicial approach
is determined. No dissatisfaction with the result emerges when the judge
begins to tread the formalistic path. The merits or justice of the case, as
well as any wider considerations, do not impinge upon the judge’s
reasoning. Thus, the possibility of dissatisfaction is effectively excluded
from the outset. The judge who adopts a non-formalistic approach, on
the other hand, must experience a sense of dissatisfaction almost at the
outset having regard to the injustice to the applicant and others in the
applicant’s situation in holding that the cause of action accrues at a time
when he or she cannot sue for its breach and when the reason for that
disability is more often than not the delaying tactics pursued by the
alleged infringer. Wider terms of reference will at once apply; the sub-
section will be read as a whole without giving any particular weighting
to the structure of the subsection or any particular part of it; substantial
regard will be had to the object of the provision; the scheme of the Act
will be extremely important; relevant principles and policy considera-
tions will be canvassed and taken into account; the objective of certainty
would be taken into account as a consideration having regard to
the circumstances of the particular case; and relevant case law would be
re-examined and re-evaluated. The underlying criteria would be the fairness
and relevance of the law."” In all, it is a demonstrably superior approach.

*3 [ should add that, depending on the composition of the Committee, the issue might
possibly fare differently in the House of Lords today. It is more likely that the policy
considerations would be addressed. And the demonstratively faulty reasoning evident
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Conclusion

There can be no doubt that, although discarded as dead, formalism
continues to dog the judicial process. For far too many judges and not
a few academics it remains an article of faith quickened by an inchoate
fear of a chaotic law. In the result, it is adhered to with greater or lesser
strength and commitment, a continuing legacy from the more pure
formalism that prevailed at the turn of the twentieth century. It is a
legacy that has left the judicial process with a debilitating burden.

The burden is plain to see. First and foremost, formalism inhibits a
judge in obtaining a sound conception of the judicial role. An unthink-
ing and convenient adherence to its mandate displaces any desire to
become familiar with legal theory and becomes an unarticulated excuse
not to question the significance of the form or formal expression of the
law that it prescribes. Any inquiry into the purpose or direction of the
law becomes redundant, the legal field already being occupied by a
ready-made approach that forbids curial inquiry. Without a doubt,
formalism, or the remnants of that creed, constitutes the main barrier
to the adoption of a contemporary legal methodology in which fairness
and relevance command the allegiance of the judicial process.

Further, formalism obscures the reality of the judicial process. In
particular, the inherent uncertainty of the law, the pervasiveness of
choice in judicial decision-making, and the full scope of judicial auton-
omy and the extent judges make law and formulate policy in doing so,
are skirted rather than confronted. The choices that must be made in
judicial decision-making are seemingly ignored or denied or, if
acknowledged, the reason for the choice that is made is never fully
explained. Much judicial reasoning is still unnecessarily simulated or
even mechanical.

I have also pointed out how formalism’s commitment to form betrays
its positivist leanings. Rules are the stuff of the formal application of the
law and it is understandable how a rule-bound approach should become
hide-bound. Deductive reasoning inevitably follows. Reference to any
term of reference external to the law or to the vast array of considera-
tions that should inform judicial decision-making is largely precluded.
A relatively coercive doctrine of precedent becomes imperative to

in the Sevcon decision would probably be too much for some of their Lordships to
swallow, even given the power of precedent. See the helpful dicta of Lord Bingham
relating to the appropriate approach to the interpretation of a statute in R v Secretary of
State for Health, ex parte Quintavalle [2003] 2 AC 687.
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perpetuate the rules. Yet, rules beget more and more particular rules
until the law is confused or unknowable. All too often the law’s essential
principles are overwhelmed.

The belief or assumption underlying the judiciary’s continuing
penchant for formalism is, of course, the belief or assumption that the
law is an internally coherent and rational phenomenon. Thus, the law is
vested with an intelligibility that it does not possess and that is incon-
sistent with its judge-made origin and continuing judge-made incre-
mental development. The judicial process becomes both unduly
backward looking and inward looking as judges seek to vest law with a
content, purpose and direction elaborated from within rather than, as
must be the case, imported from without.

Nor, as I have stressed, is formalism to be equated with legal analysis.
Legal analysis is required as part of the adjudicative discipline to which
judges are subject. It provides a framework for legal reasoning, and not a
substitute for it. Legal analysis is restricted, however, when those of a
formalist persuasion seek to impose on the law a doctrinal structure that
can be every bit as inhibiting as a rule-bound or precedent-dominated
approach. Doctrine, no less than the law, is judge-made, is equally
indeterminate and is no less in need of flexibility to allow the law
to develop in response to the requirements of justice and relevance.
Nothing in the concept of legal analysis, therefore, prevents the law from
being re-evalu