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CONVERGENCE IN SHAREHOLDER LAW

On the one hand, it can be argued that the increasing economic and politi-
calinterdependence of countries hasled to the convergence of national legal
systems. On the other hand, advocates of the counterhypothesis maintain
that this development is both unrealistic and unnecessary.

Mathias Siems examines the company law of the UK, the USA,
Germany, France, Japan and China to see how this issue affects share-
holder law. The author subsequently analyses economic and political fac-
tors which may or may not lead to convergence, and assesses the extent of
this development. Thus, Convergence in Shareholder Law not only provides
a thorough comparative legal analysis but also shows how company law
interconnects with political forces and economic development and helps
in evaluating whether harmonisation and shareholder protection should
be enhanced.

MATHIAS M. SIEMS is a Reader in Commercial Law at the University of
Edinburgh and a Research Associate at the Centre for Business Research,
University of Cambridge.
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INTRODUCTION

When social circumstances change, adjustments to law often occur too. It
might therefore be concluded from advancing ‘globalization’ that national
legal systems would come ever closer together. Yet both sides of this causal
relationship can be attacked. On the one hand, on the factual side, one
conceivable objection is that even today differing natural, economic, cul-
tural and technical circumstances from country to country stand in the
way of a uniform society. On the other hand, as regards the consequences,
the effect of, for instance, path dependencies and differences in political
systems might prevent a convergence of law. Whether internationalization
and globalization trends will lead to a fundamental shift in legal systems
is therefore an open question.

As regards the protection of shareholders in joint stock companies,
current developments suggest further investigating the extent of ‘con-
vergence’ and ‘globalization’. For instance, the increasing cross-border
movement of goods, services and capital and the use of the new media
may also affect the shareholder’s position and lead to a paradigm shift.
The shareholder was even earlier often at the centre of the organizational
structure of company law, but in the course of the twentieth century had
to abandon that position in a number of legal systems, for one of more of a
‘passive observer’. Now, however, the new media and the internationaliza-
tion of shareholder circles might mean expectations of an internationally
similar re-evaluation of shareholders’ rights to participation, protection
and information.

The basis and reference point for this study is the law on shareholder
rights and duties of joint stock companies. However, to clarify the overall
connections between law and reality, it will also look beyond the positive
law. This interdisciplinary aspect accordingly brings an overlap with the
debate on the future development of corporate governance. Opinion here
ranges from success of the Anglo-American system via convergence on
a hybrid system up to continuing divergence of the existing corporate
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governance systems.' This monograph will, however, make it clear thatany
such generalizations are problematic. Nor do the economic considerations
that have found their way into the legal discussion through the corporate
governance literature fully exhaust the interdisciplinary content of the
present approach. Since convergence depends on the actions of political
decision-makers, the findings of political science have also to be taken
into account. Finally, the economic, political and social factors that might
be decisive for any rapprochement have to be brought into the discussion
of individual ‘convergence forces’

The analysis of this study will be divided into ‘diagnosis’, ‘prognosis),
and ‘therapy’. Part I will specify the object of study, and Part II goes on
to diagnose the present convergence in shareholder law. Here a princi-
pled (‘typological’) stance will be adopted, so as not to get stuck at the
surface level of positive law. Moreover, economic and social connections
will already be brought in at this point, so as not to study ‘dead law’ or
misclassify the content of legal distinctions. In Part III, the main focus
will shift. This prognostic part will ask how the convergence in share-
holder law may develop in future, and for this purpose will in particular
look closer into the political and social factors affecting convergence. The
concluding Part IV returns to the law. In response to the two foregoing
parts, it will assess whether, how and with what substantive orientation a
convergence in shareholder law ought to develop.

Altogether, therefore, the questions explored will be how far con-
vergence in shareholder law has already occurred de lege lata (Part II;
Chs. 2—6; Theses 1-5), or is to be expected de lege ferenda (Part 111; Chs.
7—11; Theses 6-10), or is desirable (Part IV; Ch. 12; Theses 11 and 12).
The guideline throughout will be the following theses, to be further sub-
stantiated in the course of the study:”

1. For shareholder law in the UK, the US, Germany, France, Japan and
China the division into different legal families is no longer a persuasive
criterion of differentiation.

2. Present shareholder law is based, internationally largely concordantly,
on a basic pattern of codifications of company and securities law, sup-
plemented by case law, articles of association, shareholder agreements
and corporate governance codes.

3. Although in Germany, France, Japan and China the reception of US
law has increasingly expanded the investor aspect, all the legal systems

! For an overview see Van den Berghe (2002: 12 et seq.).
2 See also the extended and footnoted version of these theses in Ch. 13.
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studied here show a combination of the basic models of the share-
holder as ‘owner’, ‘parliamentarian’ and ‘investor’

Similarly, all the legal systems studied here show a combination of the
‘adjectival shareholder types’ (‘the profit-oriented, active, informed,
anonymous, deciding, protected, litigating shareholder’).

In detail, the provisions referring to the typical original shareholder
rights (the ‘shareholder as such’) show a greater degree of convergence
than the provisions on the ‘shareholder in the power structure of the
company’.

It follows from historical precedents, the findings of the public choice
theory and studies on the influence of interest groups that changes
in factual circumstances can exert decisive influence on future share-
holder law and thus act as ‘convergence forces’.

Although international and informal regulation will grow in impor-
tance, for the future development of convergence, it is still codified
national law that will count most.

As the social, political and economic conditions that form the back-
ground to shareholder law come closer together internationally, the
law itself will also grow more similar (‘convergence through congru-
ence’).

In situations where individual interest groups press for an approxima-
tion of laws (‘convergence through pressure’), ‘regulatory competition
for shareholders’ will take on increasing importance compared with
‘regulatory competition for company founders’ and ‘lobbying’.

It will be above all the internationalization of enterprises, the approx-
imation of shareholder structures, the new media and shareholder
pressure that will contribute to a convergence of law and of its imple-
mentation.

At legal-policy level, for a convergence in shareholder law the vari-
ous modes of regulation must be coordinated and their procedures
optimized.

For the converging law, the shareholder as ‘empowered shareholder’
should return to the centre of company law.






PART I

The object and course of the investigation






Dimensions of convergence in shareholder law

The delimitation of this book follows from the spatial, objective, temporal
and legal methodological dimensions of convergence in shareholder
law. The ‘spatial dimension’ (section I below) will include the legal
bases of international organizations, the EU, the UK, the US, Germany,
France, Japan and China. In the discussion on ‘objective dimension’
(section [T below), it will be clarified what kind of companies and investors
‘shareholder law’ covers. In the discussion on ‘temporal dimension’
(section III below), the question of whether and how far the current pro-
cess of convergence is to be regarded as a continuation or endpoint of the
developments to date will be considered. Finally, the section on ‘method-
ological dimension’ (section IV below) will set out further steps of this
monograph.

I. The spatial dimension: the legal systems covered

In selecting the legal systems to be studied, it is sensible to restrict their
number, though without thereby narrowing the comprehensiveness of the
study. Accordingly, I will consider the law of the US, the UK, Germany,
France, Japan and China as well as international legal bases.

Further specification is needed for the EU, the US and China. At the
European level, in addition to harmonization through directives, the
European Company (Societas Europaea, SE) in particular now has to be
taken into account. The focus here will be on the European law on the SE.
This is not intended to give the impression that the SE is a uniform Euro-
pean legal form. Since the European rules are far from constituting a com-
plete company law, there are instead, depending on the nationality of the
state of establishment, various types of SE." It has additionally to be borne
in mind that, in the US, company law is also not uniform, since accord-
ing to the US-Constitution legislative competence lies with the states.’

! Cf. Enriques (2004a); Siems (2005a).
2 Cf. the interstate commerce clause in Art. I s. 8 of the US Constitution.

7
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Federally, company law is regulated only insofar as securities law in part
contains regulations with content that is to be classified as company law,
and because the Model Business Corporation Act (MBCA)® of the Amer-
ican Bar Association and the Principles of Corporate Governance 1994
of the American Law Institute” set informal standards. The MBCA has
contributed to a manifest convergence of states’ company laws,” so that I
will deal particularly also with the MBCA, as well as the Delaware Gen-
eral Corporation Law as the most important state act. Finally, some local
differences also have to be taken into account for the People’s Republic of
China. While in principle the national Companies Act is decisive, older
local provisions, especially those in Guangdong, Hainan, Shenzhen and
Shanghai, continue to have validity as longas they are not in contradiction
with national company law.°

The choice of these legal systems is based, first, on a search for countries
of particular importance as business centres. The law of these legal systems
serves as a model for other countries. Additionally, the choice of the larger
legal systems offers the advantage of being able to consult large numbers
of individual comparative legal studies. It is accordingly possible here to
do without separate general country reports for the given shareholder law,
and instead to differentiate between the various legal systems only within
the individual subject areas.

Additionally, I refrained from taking only one country from each legal
system, or comparing only two legal systems. A legal comparison of two or
three countries is insufficient for the purposes of establishing an overall
thesis of a convergence of legal systems. According to the usual subdi-
vision, therefore, two countries each were taken from the common law
(US, UK), the civil law (Germany, France) and mixed Asian legal sys-
tems (Japan, China). This, however, makes it necessary, contrary to a
widespread practice, to use primarily not the original company law tech-
nical terms but translations of them. This is not to ignore, for instance,
that equating ‘Gesellschaft, ‘company’, ‘corporation’ and ‘société’ can be
problematic.® Since, however, with six legal systems the original words
would tend rather to confuse, and the Chinese and Japanese terms are not

3 Since the 1984 version the term RMBCA (Revised MBCA) is also used; the first version was
produced in 1950.

4 American Law Institute, Principles of Corporate Governance: Analysis and Recommendations
(1994).

> See Carney (1998: 731 et seq.). ¢ Cf. Comberg (2000: 48 et seq.); Thiimmel (1995: 15).

7 Despite the devolution effected in the United Kingdom, the Scotland Act 1998, Schedule
5, para. Cl, leaves competence for company law with the UK Parliament.

8 Cf. Foster (2000: 578).
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generally familiar anyway, ‘multilingualism’ is waived here for pragmatic
reasons. It should accordingly be borne in mind that use of a common
umbrella term like ‘management’ or ‘company’ is not intended to posit
any legal identity.

Finally, the existing literature has not yet satisfactorily illuminated the
convergence of shareholder law. Apart from studies confined to partic-
ular sub-areas of law,” more economics-oriented comparisons of corpo-
rate governance'’ and collections from groups of scholars,'! this is true
also of the much-cited research findings of Rafael La Porta, Florencio
Lopez-de-Silanes, Andrei Shleifer and Robert Vishny.'” La Porta et al.
used a quantitative methodology in order to examine the differences in
shareholder protection in forty-nine countries and its impact on financial
development.' For this, eight variables were used as proxies for share-
holder protection. These variables coded the law for ‘one share one vote,
‘proxy by mail allowed’, ‘shares not blocked before the meeting), ‘cumu-
lative voting), ‘oppressed minorities mechanism, ‘pre-emptive rights to
new issues), ‘share capital required to call an extraordinary shareholder
meeting, and ‘mandatory dividend’ In each case, a country was graded
either ‘1’ where shareholder protection was present or ‘0’ where it was
not. In recent years, many quantitative studies have used these La Porta
et al. variables on shareholder protection.'* Furthermore, the European
Commission’s impact assessment on the Draft Directive on Sharehold-
ers’ Rights explicitly refers to La Porta et al.'” The problem is, however,
that the findings of La Porta et al. are inaccurate. Various studies have
identified many coding errors,'® and the limited number of La Porta
et al’s variables hardly provides a meaningful picture of the legal pro-
tection of shareholders.'” Furthermore, a numerical comparative analysis
has its intrinsic limits and only leads to a superficial understanding of dif-
ferent legal systems.'® Asin other academic fields, a quantitative approach
does not therefore exclude a qualitative analysis, as it is pursued in this
monograph.

® See e.g. Baums and Wymeersch (1999). 10 See e.g. Van den Berghe (2002).

1 See e.g. Hansmann and Kraakman (2004); Hopt et al. (2005).

12 See La Porta et al. (1998), (1999), (2000a), (2000b).

On the ‘law-matters thesis’ see Ch. 7, section 1.1; Ch. 8, section IV.1.a below.

4 E.g. Dyck and Zingales (2004); Licht et al. (2005); Pagano and Volpin (2005).

Impact assessment on the proposal for a directive on the exercise of shareholders’
voting rights, SEC(2006)181, at pp. 7, 53; available at http://register.consilium.eu.int/
pdf/en/06/st05/5t05217-ad01.en06.pdf.

® Cools (2005); Braendle (2006); Spamann (2006).

7 Lele and Siems (2007). 18 See Siems (2005¢); Vagts (2002).



10 THE OBJECT AND COURSE OF THE INVESTIGATION

II. The objective dimension: the shareholder of a joint
stock company

The shareholder of a joint stock company is to be distinguished above all
from shareholders in ‘small companies” and other types of investors.

1. Demarcation from shareholders in ‘small companies’

At first sight, there is a distinction in many countries between joint stock
companies and small companies. A closer look,'” though, shows there
are a number of national peculiarities, which are, however, coming closer
together.

In Germany, the small company form ‘GmbH’ was created in 1892,
without a historical model. The background was the interest of small, less
capital-intensive firms in a flexible and simple legal form of association,
which was nonetheless capable of excluding the personal liability of the
shareholders. In the twentieth century, this idea was taken up by a number
of countries. Comparable legal forms were accordingly adopted on the
German model, in France in 1925 with the ‘société a responsabilité limitée’
(SARL), in Japan in 1938 with the ‘yugen kaisha’*’ and in the People’s
Republic of China in 1993 with the ‘you xian ze ren gong si’*' European
law too contains a differentiation in the company law directives and the
SE law between joint stock companies and private limited companies.*”

The demarcation in detail varies, however. While internationally it is
in principle uniformly the case that firms can freely choose the desired
type of company, differences arise from the conditions for forming a joint
stock company or a private limited company. For instance, in France and
China — by contrast with Germany — no more than fifty shareholders may
be involved in a private limited company (Art. L. 223-3 FrCCom; § 24
ChinCA). In China, on an international comparison, the conditions for
setting up a joint stock company are set very high and the establishment
procedure very costly, so that the Chinese joint stock company is decidedly
a legal form exclusively for large firms.”’ By contrast, in Germany in 1994
a reform act deliberately opened up the law of joint stock companies

19 From a comparative point of view see De Kluiver and Van Gerven (1995); Lutter (1998a).

20 See Maruyama (1995: 284); Hayakawa (1996: 267); on the JapCA 2005 which repealed the
‘yugen kaisha’ see text accompanying note 39 below.

2l See Tomasic and Fu (1999: 122 et seq.).

22 Cf. Art. 1(1) of the Second Directive 77/91/EEC; SE-Reg, Annex I a.

2 Cf. Comberg (2000: 51); Thiimmel (1995: 46).
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somewhat for smaller firms.”* A further variant is offered by French law.
There, a separate legal form, the SAS, was created, intended in its present
form to cover the area between the big joint stock company (SA) and the
small private company (SARL).”

The Anglo-American counter-model started originally from a unitary
type of company.”® The later distinctions between the ‘closely held corpo-
ration’ and the ‘publicly held corporation’ in the US, and between ‘private’
and ‘public’ companies in the UK, are therefore often today still seen as
two different versions of a single company form.?” This appears even
in the terminology, since by contrast with the German term ‘Aktionir),
which refers only to joint stock companies, the term ‘shareholder’ is used
comprehensively with all types of company.

One reason for the difference between the US and continental Europe
has been seen by Roberta Romano in the fact that the European possibility
of choice of legal form — a ‘European genius of state competition’ — is a
functional equivalent to the American possibility of choosing the state of
incorporation.”® Since, however, there is no comparable choice in the UK,
yet in principle only a single form of company existed, another reason is
more plausible: in both the US and the UK, company law was permissive
to a greater extent than in other countries.”” Consequently, there was no
comparable pressure from smaller firms for a new, less cumbersome legal
form, since these firms too were content with the existing more flexible
range of instruments.

However, the contrast between the two groups of countries is becoming
increasingly diluted. There now exist in both the UK and the US strongly
marked differentiations in company law. In the UK, since 1980, the dis-
tinction is made such that a company is in principle a private company
(Ltd), unless specified in its articles of association as a public company
(plc) and the tighter conditions of establishment (s. 4(2) UK-CA) com-
plied with. No further barriers are set up. Thus, for private companies,
by contrast with the previous situation, there is no limit on the number

2% Gesetz fiir kleine Aktiengesellschaften und zur Deregulierung des Aktienrechts of
02.08.1994, BGBL. 1 1961.

25 See Ch. 2, section I11.1 below.

26 For the US: Vagts (1998: 279-80, 288-9); for the UK: Lutter (1998a: para. 2-9); Cheffins
(1997: 49).

7 See Grantham (1998: 556-7); Goulding (1995: 57).

28 Romano (1993: 138 et seq.); on regulatory competition see Ch. 9, section I.1, VI.1; Ch. 12,
section II.1.a below.

29 See Ch. 2, section IV. 1. b below.
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of shareholders allowed,” and there is now no longer any restriction on
the transfer of shares.’’ For the substantive differences, the first decisive
step came with the Companies Act 1989. Since EU directives in particu-
lar had over the course of time increased the mandatory requirements on
(large) companies, more room was now left to private companies through
special provisions. Secondly, the 2006 reform of British company law
has extended the existing differentiation still further. For instance, with
respect to resolutions at meetings, the more demanding rules now apply
only to public or even only to quoted companies (ss. 336 et seq., and
ss. 341 et seq. UK-CA).

In the US, small firms can be established either as a close corporation
or as a limited liability company (LLC). The success of state LLC laws™
is based particularly on the fact that, while LLCs have the legal form
of a company, for tax purposes they are treated as a partnership.”” The
regulations for close corporations are in some states contained in a close
corporation supplement (e.g. §§ 341 et seq. DelGCL), while in other states
exceptional provisions are integrated into the overall text.” These provi-
sions are then applied where the shareholders deliberately so decide and
the company does not, for instance, have more than fifty’> shareholders.
Additionally, in the US, a link is made with the distinction between public
companies and other ones. For instance, the MBCA makes agreements
departing from the Act impossible where shares are traded on a public
capital market (§ 7.32(d) MBCA). Conversely, it is not just companies
traded on the public capital markets which come under securities law.
Instead, since 1964, special rules have also applied to all companies with
more than 500 shareholders and total assets in excess of US$10 million.*®

This overlap between company and securities law is not, however,
a specifically American phenomenon. In other countries too, a stock
exchange listing for the small company form (GmbH, Ltd, etc.) is dis-
allowed.”” By contrast, joint stock companies are potentially eligible for

30 In the Companies Act 1907, the limit was fifty shareholders; see Cheffins (1997: 49).

31 See Davies (2003: 37).

32 See also National Conference of Commissioners on Uniform State Laws, Uniform Limited
Liability Company Act (1995).

3 See Goldman and Filliben (2000: 707); Cox and Hazen (2003: § 1.11).

34 Cf. Cox and Hazen (2003: § 14.01); Lutter (1998a: para. 2-28).

35§ 3(b) Model Statutory Close Corporation Supplement.

% TFor details see § 12(g) US-SEA. Similarly in Japan, see § 24(1) JapSEA; Hertig et al. (2004:
203).

37 See e.g. for the UK: s. 755 UK-CA; Davies (2003: 628); for Germany: GerBorsG and
GerBoérsZulV which do not mention shares of a GmbH.

=N
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the capital market, so that the underlying model for them is the big public
company. Moreover, company law differentiates according to the source
of the company’s capital. For instance, in France, since 1966, there have
been two versions of the société anonyme (SA), namely, the public SA for
companies whose securities are admitted to official exchange trading or
the second marché of the stock exchange or are to be placed through the
banks or stock exchange companies, and the ordinary SA (Arts. L. 225-4
and 225-2 FrCCom). Similarly, in Germany since 1994, the applicable law
not only depends on the type of company (AG or GmbH) but also on
the question of whether the company is listed.’®

The most extensive change, however, occurred recently in Japanese
company law. The 2005 reform of Japanese company law repealed the
small type of company (‘yugen kaisha’), so that now these companies
automatically become joint stock companies.”” At the same time, the
law on joint stock companies has become more flexible for medium-
sized and small companies. Furthermore, the reformed law provides a
new distinction between restricted-share transfer companies and publicly
held companies.*’ Finally, the reform establishes the new form of ‘limited
liability companies’ (‘gddd kaisha’), modelled after the LLCs in the US,
but without the advantage that they are taxed as partnerships.*!

Consequently, despite the tendency to approximation in the distinction
between the joint stock company and the ‘small company’, caution is
still advisable. While in speaking of the ‘shareholder law of joint stock
companies’ below I am in principle referring to large firms potentially
eligible for the capital market, in many, though not all, legal systems the
use of this legal form by small firms must also be borne in mind. This
depends decisively on whether the legal form of the joint stock company
already offers sufficient flexibility for smaller firms (as, for example, in
the US) or else a flexible alternative to it exists (such as the GmbH in
Germany). This circumstance is also reflected in the de facto differences
in the utilization of the legal forms of the company.

The actual utilization of the legal forms of the joint stock company
and the small company is very heterogeneous internationally. On the one
hand, for instance in France, even small to medium-sized firms and family

% Gesetz fiir kleine Aktiengesellschaften und zur Deregulierung des Aktienrechts of
02.08.1994, BGBI. 1 1961.

3 See Saito (2004); Takahashi and Shimizu (2005).

40°§§ 2(5), (6), 295430 JapCA; for an overview see Ueda (2005: 424-5).

4l Dernauer (2005: 129).
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firms often have the joint stock form.*” By contrast, in the second half of
the twentieth century in Germany, both small and large firms often used
the legal form of the GmbH, so that the number of joint stock companies
was falling.43 This trend has changed, however, since the 1990s, because
small and medium-sized firms have been increasingly interested in the
legal form of the joint stock company. The reasons advanced for this
include the improvement in company and securities laws, as well as factual
developments such as succession in many family firms, the increasing
importance of private pension funds and the internationalization of the
economy.*!

In the UK, the number of ‘plcs’ lies between France and Germany.* In
the UK — as in the US — stock exchange admissions for younger, smaller
firms are more common than in other countries. Since this requires the
legal form of the plc, less use tends to be made of the small-company
form.

It follows from these country-specific preferences for the joint stock
company that differing requirements are placed on company law. Where,
as for instance in France, the joint stock form is relatively frequently used
by small firms, the firms’ expectations and the legislature’s corresponding
responses will lead to different laws than in countries where joint stock
companies are mostly large public companies. Again, where the joint stock
company is used by two completely different groups — namely, public
companies and small firms — problems may arise in applying the law.*®
Finally, the relative use of company forms also has effects on the capital-
market strength of a given legal system. However, the statement made
about Germany, that the weakness of the capital market is connected with
the frequent use of the GmbH,"’ cannot be generalized. Although, for
example, in France, there are more joint stock companies than in the
UK, in France the capital market is weaker. Yet a certain connection does
exist, since the function of the capital market to attract outside investors is
typically only of importance for joint stock companies. The capital market
will accordingly remain weak so long as larger companies retain the legal
form of the small company.

42 See Merle (2005: para. 247); Hirte (2003: para. 1.59). The same used to be the case in
Japan, see Kawamoto et al. (2001: para. 25).

3 See report in AG 2001, R 315 ef seq.

4 Report in AG 2001, R 315, 318; for more details see Ch. 8, section IV. 2. b below.

45 See Hulle (1994: 397); Edwards (1999: 12).

46 See Hayakawa (1996: 270-1) for the old Japanese law. 47 Bscher-Weingart (2001: 31).
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2. Demarcation from other participants in the firm

The demarcation of shareholders from the other participants in the firm
at first seems clear. Only shareholders provide the firm with equity capital
and receive in return, at the latest on the dissolution of the company, an
entitlement to the yield remaining after deduction of contractual liabili-
ties.”® Additionally, classically shareholders as providers of equity capital
share in the supervision of the company through their voting rights.*’

However, this distinction between debt and equity can be questioned.
For instance, Jennifer Hill states that it ‘fails to accord with economic
reality and looks artificial, arbitrary and increasingly passé’.”” She first
points out that de facto control of a company often lies with the creditors,
and banks often have a dual position as creditors and shareholders. Addi-
tionally, because of new forms of financial contracts, the control and risk
components are increasingly separated. Finally, the boundary between
employee and shareholder is also sometimes blurred, when workers par-
ticipate in controlling the firm through shareholdings, pension funds or
more formal forms of worker participation.

A legal demarcation first becomes necessary where the de facto equity
provider is not officially listed as the registered owner. This applies par-
ticularly to the cases where financial intermediaries, trustees or previous
owners are entered pro forma as shareholders on the register of members.
With the exception of France,”’ most legal systems, in the interests of
legal security, treat the person registered and not the beneficial owner as
the shareholder.”” This does not rule out the granting of particular rights
to the beneficial owner too.”” The advantage of the formal focus on the
register lies in, for instance, the possibility of trading in shares without
having to amend the register. Record ownership also makes it possible for
capital providers to remain anonymous.”*

48 See e.g. Cheffins (1997: 54); Vagts (2000: para. 10-2); Hirte (2003: paras. 5.1 et seq.).

49 See Ch. 4, section I1.1 below.

50 Hill (2000a: 24), and, on what follows, also Hill (2000a: 21 ef seq.); similarly Worthington
(2001b: 311).

Cf. Guyon (1999: 107); Druey (1999: 375); ANSA (2003: 25).

52 See generally Weller and Zahn (2000: 179); for Germany: § 67(2)(s.1) GerAktG; for the
UK: ss. 112, 126 UK-CA; Davies (2003: 638, 692); Davies (1999: 333); for the US: Gruson
(2001: 215); Wunderlich and Labermeier (2000: 150-1, 165); but see also § 7.23 MBCA;
for Japan: § 130(1) JapCA; Kawamoto et al. (2001: paras. 279, 337); for China: § 44(1)
ChinArticles.

E.g.§16.02(f) MBCA; ss. 146, 153 UK-CA; for the previous discussions see Company Law
Reform (2005: 18-20, E1-2); Ferran (2003b: 512-13); Davies (1999: 345), (1997b: 596).
54 See Ch. 4, section IV below.
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Moreover, hybrid forms of investment may call the concept of the
shareholder into question. Hybrid investments can, on the one hand,
arise because special rights enhance the position of bondholders. Exam-
ples of such mixed forms include convertibles, warrants and participation
bonds.”> On the other hand, it is also possible for the position of equity
providers to be downgraded, because non-voting preference shares in
particular functionally stand together with bonds, on a similar level.”®
Yet these more recent mixed forms, by which firms’ financing needs and
investors’ interests are intended to be reconciled, are not evidence of a gen-
eral retreat from the share as a form of investment. This concerns first the
international acceptance of the basic principle of the joint stock company
as such. For instance, in China, at the start of the economic modern-
ization in the 1980s, initially only ‘certificates’ in state undertakings were
issued. Since the immediate owner of the undertakings remained the state,
these certificates were accordingly not shares in a narrow sense.”’ That
changed with the second wave of modernization. Since the 1990s, joint
stock companies with shareholders as equity providers have been polit-
ically and economically recognized. Secondly, on international financial
markets too the share continues to be of enormous importance. Even
though it may sometimes seem as if investors today are interested only in
profit, and no longer in participation as members, this does not mean a
levelling down between shares and bonds. Instead, one can see from the
market valuation of non-voting preference shares that the rights attached
to shareholdings continue to be relevant.”®

However, in the following discussion it is to be borne in mind that for
many investors there is a certain interchangeability between shares and
other forms of investment. Thus, if, for instance, in one legal system these
mixed forms are patterned unattractively in company, fiscal or accounting
law, then enhanced interest in shares is to be expected (and vice versa). This
interchangeability may also lead to a convergence of investors’ positions.
Thus, one might even propose to limit the rights of shareholders because

%5 For the UK: Davies (2003: 806-7); for France: Guyon (1995); for the US: Cox and Hazen
(2003: § 18.15); for Germany: § 221 GerAktG; Siebel (1997: 661 et seq.); for Japan: §$ 288
et seq. JapCA; for China: Xi (2006: 255); for a comparative account: van Ryn (1990: paras.
5-167 et seq.).

36 Cf. Hill (2000a: 23—4); see also Ch. 4, section I1.4. b below.

7 See Comberg (2000: 75).

58 Cf. Bezzenberger, in: GrofkommAktG (1999: § 139 para. 8); Modern Company Law for a
Competitive Economy (1999: para. 4.11) (‘It is now widely accepted that the right to vote
a share has an economic value’).
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they mostly have a purely financial interest in their investment, not one
as members.”’

ITI. The temporal dimension

The term ‘convergence’ describes a development over time. The focal
point of the discussion below will be more recent developments. Yet this
does not mean that we should discount longer-term historical contexts,
or that we have reached the ‘end of history’ of company law.

1. ‘The End of History for Corporate Law’?

Henry Hansmann and Reinier Kraakman, borrowing from Francis
Fukuyama,” postulated, under the title “The End of History for Cor-
porate Law), that the historical differences in company law would fade
in favour of approximation to the US model.°" By contrast with existing
views that stressed the institutional differences in management, share-
holder structures, capital-market orientation and business culture, they
saw path-dependent historical developments as of only minor interest for
the law today.

That is, at the least, misleading.®” Although Hansmann and Kraakman
reveal a number of important developmental factors, their title in partic-
ular suggests a finality that is not accurate. The perception of convergence
and globalization is not a new phenomenon. By the time of industrial-
ization in the nineteenth century, it was already possible to speak of an
accelerated approximation of the world’s legal and social systems. This
is conceded by Hansmann and Kraakman.® They state that, by the end
of the nineteenth century, it was possible in every large trading nation
to establish a joint stock company with a number of common features:
full legal personality, limited liability for owners and managers, shared
ownership by investors of capital, delegated management under a board
structure, and transferable shares.®* The reception of foreign law and
legal convergence were thus already an accepted legal phenomenon early

% See Ch. 3, sections 1.3, II below.

60 Fukuyama (1992). 1 Hansmann and Kraakman (2001).

%2 For further discussions of Hansmann and Kraakman see Ch. 5, section II.1. a, Ch. 7,
section .1, Ch. 8, section 1.2, Ch. 9, section I.1. a. (2), II1.2, VI.3. a, Ch. 10, section II.2. a.
(1) below.

3 Hansmann and Kraakman (2001: 439—40).

% In the same way, Hansmann and Kraakman (2004: 5 et seq.).
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on. And today’s developments too thus fit in with the existing historical
context and cannot be separated from it.

2. Historical interconnectedness in Europe

The interactions can be seen particularly clearly in Europe.®” Connections
existed right at the start of modern company law in the seventeenth cen-
tury. The first European joint stock companies emerged with the colonial
companies to exploit the newly opened-up colonies. The pioneers were
the British and Dutch East India Companies in particular. In other coun-
tries too, though with some time-lag, a similar development came about
(for example, in France, the Compagnie des Indes Orientales in 1664, and
the Compagnie d’Occident in 1717). These companies were internation-
ally typified by the charter system: a corporation with legal capacity arose
only from a royal act of foundation and recognition, often at the same
time conveying public-law rights of sovereignty. Since these companies
thus primarily served the welfare of the state, at that time company law
was still part of public law.*

Further developments occured on the continent with the establishment
of the French 1807 Code de Commerce. This law for the first time regu-
lated the institution of the joint stock company in abstract rules, so that,
based on this model, the charter system was replaced by the concession
system. By the end of the seventeenth century, the general meeting had
been established as an organ of the participants, and shareholder law was
thereby brought to a new stage of development. Following on from the
ideas of the French Revolution and the Enlightenment, the equality of
shareholders and the democratization of the general meeting were now
taken as themes.®” This development had effects in Germany, for instance
in the Prussian Companies Act of 1843 and in the Allgemeines Deutsches
Handelsgesetzbuch (General German Commercial Code) of 1861.

The concession system was turning joint stock companies increasingly
into private-law entities. This development was enhanced by the free regis-
tration system, which, for instance in France since 1867 and in Germany
since 1870, guaranteed founders a legal entitlement to an entry in the

%5 See e.g. Pistor et al. (2002: 798 et seq.); Frentrop (2002); Ducouloux-Favard (1992).

% See Assmann, in: GroBkommAktG (1992: Einl. para. 27); Hill (2000a: 18 et seq.). Elements
of public-law origins can be seen in the mandatory provisions in some countries, see
Ch. 2, section IV. 1 below.

67 Frentrop (2002: 150). However, not until 1867 were there statutory provisions on the
general meeting, see Horn (1979: 156).
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commercial register. The economic and political backgrounds to these
developments lay above all in the industrialization, capitalism and liber-
alism of the nineteenth century. Since with industrial development the
capital needs of undertakings rose, it became necessary in all countries, for
major economic projects such as railways, mining, insurance and indus-
trial manufacturing, to make suitable financing mechanisms available.
Along with this congruency came convergences from the communication
of foreign laws. Accordingly, particularly in Germany with the reform
projects of the nineteenth century (particularly those of 1861 and 1884),
comprehensive comparative legal studies were undertaken.®® Ultimately,
here too, an approximation, caused by sharper international competition,
was emerging. In the UK, under the Joint Stock Companies Registration,
Incorporation and Regulation Act of 1844, the founding of a joint stock
company no longer depended on governmental permission; thus French
firms saw themselves as disadvantaged in competition, and their pressure
led to the more liberal 1867 law.*”

Otherwise, developments on the continent and in the UK in principle
took differing courses. With the UK’s entry into the European Commu-
nity, however, continental legal traditions exerted a greater influence; for
instance the principle of minimum capital may be noted. Earlier still, con-
versely, there was a reception of British law into Germany. For example,
the Prussian Companies Act of 1843 took account of British develop-
ments.”’ Additionally, the British 1900 reform, on mandatory audits and
the disclosure of annual reports, influenced German legislation.”' Again,
German accounting law, which was hither to influenced by Dutch and
Italian law, was now marked by British influences.”? Altogether, then, the
German joint stock company has ‘Dutch, French and British blood}” so
that the current convergence is hardly a meeting of diametrically opposite
poles.

3. Receptions in the US, Japan and China

By contrast with European developments, the reception of foreign law
into the US, Japan and China was initially rather one-sided.

% See Assmann, in: GroBkommAktG (1992: Einl. paras. 63, 69, 70, 92, 105); Hopt (1980:
166).

9 Cf. Pistor et al. (2002: 807).

70 See Groffeld and Deilmann (1990: 256-7). 7L Cf. Merkt (2001b: 76).

72 Cf. Grofifeld (1998: 2); Vagts (1972: para. 12A-2); see also Ch. 4, section I11.3 below.

7> Groffeld (1998: 2).
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a) USA

American corporate law is rooted in the traditions of the United King-
dom.” That is hardly surprising, since British colonial companies were
also active in the American colonies, and thus formed the starting-point
for company law there. All the same, initial developments after indepen-
dence show some parallels with Europe. At the outset, in the US too the
foundation of a joint stock company was still associated with an indi-
vidual act of bestowal (‘special incorporation’) and was practised mainly
by monopoly enterprises. It was only with growing industrialization that
the need for capital rose considerably on both sides of the Atlantic. The
foundation of a joint stock company by private persons was accordingly
facilitated by the free registration system — for the US from around 1875,
with the concept of ‘general incorporation.

At latest by the end of the nineteenth century, however, the separate
developments in the US began to become clearer. From then on, in a
number of US states, a manifest deregulation policy is perceptible, while in
Europe—because of the absence of regulatory competition for founders” —
there was no such deregulation. Nonetheless, communication with the
UK and other European countries was maintained, as evident from, for
instance, questions of financial disclosure:”® the extension of disclosure
in US securities law in 1933 and 1934 followed the British, and probably
also the French and German, disclosure rules. But the influences were
two-way: the publicity rules of the British Joint Stock Companies Act of
1844 had been cut back in the course of the nineteenth century, only to be
expanded again under US influence in the second half of the twentieth. A
corresponding influence of US publicity rules can also be seen after the
Second World War in France and Germany.”’

b) Japan

Japanese company law is marked by two phases of receptions of foreign
law.”® The first phase began with the general modernization of Japan and
the reception of continental European law after the Meiji Restoration of

74 For the history see e.g. Blair (2004); Cox and Hazen (2003: § 2); Klein and Coffee (2002:
115 et seq.).

7> See Ch. 9, sections 1.1, VI.1 below.

76 See Merkt (2001b: 56, 74 et seq., 106 et seq., 114 et seq., 117 et seq.); Licht (1998: 246

et seq.).

See generally Ch. 4, section I11.2 below.

78 Cf. Rahn (1994: 3 et seq.); Kawamoto et al. (2001: paras. 88 et seq.); Hayakawa (1996:
268-9); generally also Schenck (1997).

77
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1868. The codified company law of 1890 was dominated, alongside some
French influence, by German influences, since the law was drafted mainly
by Karl Friedrich Hermann Rosler, who was then working for the Japanese
Ministry of Justice. This starting-point from legal history remained even
with the recasting of company law in the 1899 Commercial Code, which —
in harmony with the international trend”” — replaced the concession sys-
tem by the free registration system. In subsequent decades, in addition,
continental theories were introduced. This changed, however, after the
1920s, which saw a gradual emancipation of Japanese law from its conti-
nental European origins and the first signs of US influence. But the great
paradigm shift came only with the reception of US law after the Second
World War. For company law, the 1933 Illinois Business Corporation Act
was the essential model here. As with the model effect of German law
fifty years earlier, this too depended decisively on a foreign adviser, since
Lester Salwin, a lawyer from Illinois, had crucial influence here.*” There
was not, however, a wholesale copying of American company law. And,
when it came recasting the Commercial Code, there was strong resistance
by the Japanese business organization Keidanren to various elements of
the US law.%! Today, despite American influence, the new 2005 Corpora-
tion Act confirms the growing independence of Japanese company law as
well as its hybrid features.®

The development of Japanese company law was examined in an inter-
esting study by Mark West.*> He compared the company-law provisions
of Illinois and Japanese law in 1950 and 2000. His finding is that, during
this period, there has been no (further) convergence but a divergence.
This at first surprised him, because there were a number of similarities
between the US and Japan, the countries were in extensive contact and
the starting-point in company law after the Second World War was sim-
ilar. He saw the decisive reason for the divergence in the fact that, in
Japan, legislation tended to be changed only occasionally, after shocks,
unlike in the US, where there is constant pressure to improve because
of regulatory competition for founders. However, no general divergent
development of Japanese company law should be deduced from this. The
reception process of the last 120 years has on the whole meant that codified
Japanese law is surprisingly familiar to Western observers. Additionally, in
recent years, a tendency for the Japanese legislator to follow the US model

7 See sections I11.2 and 3. a above. 80 See Salwin (1962).
81 See West (2001a: 538 et seq.); Matsudo (1959: 115).
82 Dernauer (2005: 158). 83 West (2001a).
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can be perceived.** Finally, West’s methodology, and therefore also his
finding of increased divergence, are subject to challenge. His comparison
involves looking at each individual legal provision to test for convergence
or divergence and then, for the overall result, adding the individual find-
ings together. One objection to this procedure is that not every provision
is equally important, so that, here too, ‘numerical comparative law’ has
its limits.®

¢) China
Chinese company law too bears the mark of various foreign legal influ-
ences.” Although, even in the nineteenth century, European trading com-
panies were active in China and there was some reception of foreign law
in the first half of the twentieth century, this prehistory is today largely
superseded. With the nationalization of all companies after 1947, for thirty
years pretty well all private economic activity was stopped. This changed
gradually with the progressive economic opening-up after 1979. Initially,
special forms were created for Chinese—foreign joint ventures and com-
panies with foreign capital participation. At that stage, certificates in state
undertakings, as a mixed form between bonds and shares, brought the
first participation in firms, the first simple securities markets and, as from
the mid-1980s, the firstlocal companies acts. In 1992, the ‘standardization
views’ led to the national regulation of company law by ministerial decree,
which have an equivalent effect to statutes. In 1993, after ten years of draft-
ing, the Chinese Companies Act, covering both the ‘small company’ and
the joint stock company, was adopted. The models for the Chinese Com-
panies Act were primarily the company laws of Taiwan, France, Germany
and Japan. For language reasons, the Taiwanese law in particular was given
close attention. Taiwan’s company law is, however, itself a hybrid, since it
was originally based on German and Japanese law and, after the Second
World War, like the Japanese law, came under US influence.®” Addition-
ally, the 2005 reform of the Companies Act adopted some notions of
US corporate law (for example, cumulative voting, derivate suits).®® In
line with earlier developments in other countries, this reform also abol-
ished the concession procedure which was part of the 1993 Act.*” Finally,

84 See e.g. Ch. 2, section IV. 1. b; Ch. 4, sections 1.4, I1.4. b, I11.3. b below.

See Ch. 1, section I above.

8 For the history generally see e.g. Wei (2003: 83 et seq.); Comberg (2000: 19 et seq.).
87 See Thiimmel (1995: 10, 90). 88 See Ch. 5, sections I.2. b, I11.1 below.

89°§§ 8(2), 77 ChinCA 1993, but see now only § 6(2) ChinCA 2005.
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reference can be made to Chinese securities law, which is in principle also
based on Western law, in particular the US model.”

4. Conclusion

The reception of foreign law and convergence are nothing new. One ought
not, therefore, to conceive of convergence in shareholder law as different
legal systems simultaneously moving linearly towards each other from
two opposite starting-points. Instead, there was already a certain con-
gruency from the outset, followed by a sometimes diverging, sometimes
converging, wave-like development.

IV. The methodological dimension

As with any comparative legal study, here too the question arises what
legal and factual circumstances ought to be considered, and how legal
distinctions ought consequently to be explained.

1. Variants of convergence

The concept of convergence was already being used in the second half of
the twentieth century to raise the question of the possible approximation
of capitalist and socialist industrial states.”’ By the same token, today there
are discussions in political and social science of whether ‘globalization’
leads to a convergence of different economic systems.’> Here, Colin Hay
distinguishes between various causal chains within the framework of law-
making, namely, among ‘input}, ‘paradigm’, ‘policy’, ‘legimatory-rhetoric,
‘outcome’ and ‘process’ convergence.”

Similarly, the legal literature has recourse to various elements of law
and its effects. In the US, in the context of the debate on the globalization
of corporate governance trends, a distinction is drawn between formal,
functional, contractual, hybrid, normative and institutional convergence.
Ronald Gilson and John Coffee claim that functional convergence is more
likely than formal convergence, since, while the underlying problems are
similar, there are too many obstacles in the way of formal harmonization.”
‘Functional’ in this context accordingly means that a comparable result

%0 See Liu (2001: 2); for exceptions see Ch. 2, sections II1.1 below.

91 See e.g. Krauss (1980).

%2 For references see Ch. 8, section 1.2 below. 3 Hay (2004: 245 e seq.).

9 See Gilson (2001: 337 et seq.); Coffee (1999b: 679); cf. also Rose (2001: 134).
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is produced, with, say, bad managers being dismissed, but via different
statutory paths. Alternatively, according to Gilson, there may be con-
tractual convergence, where the formal differences may be functionally
relevant, but equivalent effects can also be reached through contractual
arrangements. Furthermore, the dualism between formal and functional
convergence is supplemented by Paul Rose with the concept of hybrid
convergence.”” Hybrid convergence concerns the situation where a firm
‘escapes’ domestic law by shifting its registered seat to another country.
Formally, the differences between the individual countries are thus main-
tained. Yet approximation comes about because firms of various countries
are subject to the same rules (‘convergence-by-the-backdoor™®).

Outside the legal sphere, one may, along with Curtis Milhaupt, raise
the question of ‘normative convergence’”” ‘Normative” here means that
the viewpoint of convergence is applied to extra-legal norms. Further,
David Charny employs the term ‘institutional convergence,’® where de
facto the structures in firms become more similar. This concerns, for
instance, the question whether the shareholder ownership structure of
firms changes, or whether firms are more frequently exposed to market
influences such as the possibility of hostile takeovers. Finally, one might
also choose a middle way between law and legal reality and focus on
‘legal-cultural’ convergence. This would link up with such theses as those
generally raised by, for instance, Pierre Legrand.”® He criticizes the concept
of a convergence between civil law and common law on the ground that
this approximation is only superficial, considering the deeper structures
of legal culture.

Indeed, on the one hand, one cannot exclude the factual circumstances.
Cultural-anthropological, sociological, economic and political facts may
in comparative law explain differences, or reveal common features to be
only superficial convergences.'”’” On the other hand, in this book the
law remains in the foreground, with extra-legal factors playing more of a
supporting role. Borrowing from the methodology of the natural sciences,
this can be explained by distinguishing between ‘diagnosis’, ‘prognosis’
and ‘therapy’

%> Rose (2001: 134-5); Walker (2001: 448) calls this ‘functional convergence’.

% Branson (2000: 691). 7 Milhaupt (2001). % Charny (1998: 165).
9 Cf. Legrand (1996), (1997), (1999), (2006); see also Ch. 8, section II.1 below.
100 Similarly Branson (2001: 347); Grofifeld (1996: 289).
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2. The division into ‘diagnosis, ‘prognosis’ and ‘therapy’

After this introduction, Part IT (Chs. 2—6) will make a ‘diagnosis’ of the
current convergence in shareholder law. This part will focus on positive
law. However, the legal rules of the different countries will not simply
be enumerated. Instead, a more principled mode of observation will be
adopted, so as not to focus too heavily on the surface of the positive law.
Focusing on general principles ought thus to disclose common develop-
ments that would not emerge from a mere listing of details, which despite
convergence will always vary in different legal systems. Notwithstand-
ing this focus on law, however, even at this point economic and social
connections will not be ignored, in order not to study ‘dead law’ or mis-
classify the content of legal differences. The focus will shift in Part III
(Chs. 7-11). Since the question here is to forecast how convergence in
shareholder law will develop further in future, looking behind the ‘veil
of law’ is absolutely necessary. In the context of studying the convergence
forces, accordingly, the economic, political and social factors that may
be decisive for an approximation will be gone into. Moreover, the ques-
tion whether the legislator will follow these factors, and accordingly to
what extent accelerated convergence is to be expected, will be considered.
The fourth and concluding part, Part IV (Ch. 12), will return to law. The
assessment of convergence in shareholder law is here understood as a
response to and ‘therapy’ for the circumstances and grievances emerging
from the previous considerations. Thus it considers whether convergence
is desirable, what drives it and what substantive direction it should take
in relation to shareholder law.

Asaresult, to be able to make a comparison of real value, each partlooks
under the ‘surface of the positive law’ from a different point of view. The
second part explains and investigates ‘convergence’ through principles,
the third through facts and the fourth through evaluation.

3. Shareholder law as the core of the study

Recent inter-country studies in company and securities law have often
been entitled ‘comparative corporate governance’'’’ Shareholder law
overlaps with this. Differences in shareholders’ rights and obligations

101 See e.g. Berrar (2001); Coffee (1999b); Cunningham (1999); Branson (2001); Gilson
(2001); Wymeersch (2002).



26 THE OBJECT AND COURSE OF THE INVESTIGATION

have effects on corporate governance, just as, conversely, differences in
corporate governance are of importance for the legal position of share-
holders. Corporate governance topics will accordingly also be considered
here. The prime focus is elsewhere, however. The primary interest is in
the law that directly relates to the rights and obligations of shareholders.
Other institutions that may have indirect effects for shareholders, such
as monitoring of management by the supervisory board or independent
directors, will by contrast not be covered to the same extent. But nor will
they be left out of account, since such ‘indirect shareholder provisions’
present a functional equivalent to direct shareholder regulations and may
thus explain differences between the individual countries.

When shareholder rights and obligations are discussed, common
themes emerge, for example rights to information, disclosure, inspec-
tion, dividends, liquidity proceeds, equal treatment, and voting.'*” These
themes can be classified, first, according to the range of persons enti-
tled, thus distinguishing among shareholder rights, minority rights and
general-meeting rights.'”” Secondly, studies often focus on the rights
involved, differentiating between control rights, economic rights and spe-
cial rights.'”* In this monograph, however, these distinctions will not be
followed, nor will an individual listing of shareholder rights and duties
be made. Instead, in accordance with the principled mode of observa-
tion (section I'V.2 above), on the one hand basic concepts on the position
of the shareholder, for instance the question of shareholder democracy
and the shareholder’s position as investor or owner, will be referred to.
On the other hand, an adjectival description of the shareholder will be
undertaken.'” Such terms as ‘active shareholder’, ‘modern shareholder’
or ‘empowered shareholder” will be used to clarify particular principles
by which the shareholder’s position is established.'’

V. Summary

The investigation of convergence in shareholder law has various dimen-
sions. First, the ‘spatial dimension’ will include the legal bases of

102 E o for the US: Elsing and Van Alstine (1999: para. 610); for France: Bastian and Germain
(1972: para. 38); for Finland: Poutianen (2001: 67).

103 E o for Germany: Raiser (2001: § 12 paras. 10 et seq.); Miilbert, in: Grokomm-AktG
(1999: vor § 118 para. 204 and note 361); for Japan: Kawamoto et al. (2001: para. 250);
for China: Comberg (2000: 77); for Finland: Poutianen (2001: 67); see generally also van
Ryn (1990: para. 5-137).

104 Cf. the references in the previous note.

105 See Ch. 3, section IT1.1 below. 106 See in particular Chs. 4, 5, 10, 12, section I11, below.
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international organizations, the EU, the US, the UK, Germany, France,
Japan and China. Here, the decisive point was to draw a balance between
a global perspective and an appropriate delimitation. Secondly, in its
‘objective dimension), shareholder law of joint stock companies has to
be demarcated against the law of shareholders in ‘small companies” and
that of other investors. Even if this is usually unproblematic, nonetheless
imprecisions in this demarcation must be borne in mind, so as not to affect
the comparative criterion. Similarly, and thirdly, in the ‘time dimension’
of convergence, no simple answer is possible. There have always been his-
torical interactions and receptions of foreign law, so that it may very well
be that the present convergence process involves ‘only’ an increase in the
pace of convergence. Fourthly, there has to be differentiation according to
‘what’ will converge, thus distinguishing convergence of laws, legal rules,
legal culture or legal reality. Below, this ‘methodological dimension” will
be approached by focusing first on the positive law (‘diagnosis; Part 1),
then on the legal reality (‘prognosis, Part IIT) and finally on legal policy
(‘therapy, Part IV).






PART II

The status quo of convergence

Classically, in many areas of law, a division is made into common law,
civil law, and mixed legal systems. Although this distinction is today no
longer undisputed,' for company law as well as for corporate governance
systems this or a similar subdivision is often taken as a starting-point.”
On one side, then, is the Anglo-Saxon common law model. This is seen
as pursuing a market-based approach, where the shareholder’s individ-
ual interests are to the fore. Moreover, in these countries, capital markets
are seen as more developed, so that the interest in shares is broader and
shareholder ownership is often dispersed. In other countries by contrast,
especially Germany and France but also Japan and China, it is claimed,
concentrated ownership structures mostly prevail in joint stock com-
panies. Since management cooperates with the dominant shareholders,
what counts is more relations within the company than control through
the markets. This ‘insider model’ is to be explained by the fact that banks
and employees hold a strong position. The firm is accordingly run not
primarily in the interests of shareholders, but of all stakeholders in the
undertaking. In these countries, too, state influence plays a big part, so
that political views are brought inside the companies.

Insofar as this distinction refers to the economic and social environ-
ment it can, despite advancing convergence, still be justified today.” For
shareholder law, however, a subdivision into different legal families is by
now largely outdated. In Western countries, there has been not incon-
siderable convergence. Additionally, for Japan and China too, the model
effect of the company and securities law of the US and Europe has led to
regulations in principle similar to that in the latter. Both the differentia-

tion between common law, civil law and mixed legal systems and a division
! In favour of convergence see e.g. Gordley (1993); Markesinis (1994); for a critical stance see
Legrand (1996), (1997), (1999), (2006); for a defence of the subdivision into legal families
see Kotz (1998); for a new subdivision see Husa (2004); see also Siems (2007a).

On what follows see e.g. Bratton and McCahery (1999: 218); Deakin (2001: 196-7); Dore-
mus et al. (1998: 24 et seq.); Wymeersch (1995: 308); Cunningham (1999: 1136 et seq.,
1191); André (1998: 106); Chantayan (2002: 432) (‘vast differences’); Licht (1998: 238)
(‘astonishing view of diversity’); McDonnell (2002); Mann (2003).

See Part 111, below.
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into countries of the Commonwealth, Asia and Europe are thus no longer
useful in the global context. Instead, most countries have a hybrid share-
holder law, which from legal standpoints shows more in common than
divides them. To substantiate this, I will first survey the regulatory bases
on which shareholder law rests (Ch. 2). Secondly, the bases for a typology
of shareholders will be discussed (Ch. 3). Then come the legal details of
shareholder law (Chs. 4 and 5), followed by a concluding assessment of
the status quo (Ch. 6).



Legal bases

The ‘globalization’ of the economy could encourage particular legal bases.
It might intuitively be thought that, for complex global problems, inter-
national law (rather than regional law) and statute law (rather than case)
law would be of importance (sections I and IT below). Additionally, secu-
rities law (rather than company law) and self-regulation (rather than
state regulation) might grow in weight (sections I1I and I'V below), since
globalization is driven above all by the capital markets and private actors
(enterprises, lawyers, auditors, NGOs etc.). Looking at present-day law
more closely, however, it is apparent that, while there is more mixing
of legal bases, no substitution of one legal basis for another is coming
about. Furthermore, similar basic patterns can be discerned in the indi-
vidual countries. Yet, the remaining differences have also to be taken into
account, since they may affect shareholder law in substance.

I. International and regional law

International and regional law are not diametrically opposed in share-
holder law. Since international law prescribes no harmonization of share-
holder law, it is instead left more to regional (or national) law to set
mandatory standards.

1. International law

Although there are no uniformly binding regulations directly regulating
the rights of shareholders internationally, international law is nonethe-
less not irrelevant to the legal position of shareholders. First, liberaliza-
tions of world trade and the international capital market may have effects
for the future rights of shareholders." Secondly, non-binding interna-
tional standards contribute to a certain internationalization of law. This is

1 See Ch. 8, sections 111, V below.
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particularly the case for the OECD Principles of Corporate Governance.’
These principles were originally developed between 1996 and 1998 by
the OECD’s Business Sector Advisory Group on Corporate Governance,
and were adopted in 1999 by the OECD Ministers. In 2004, an updated
version was produced. In content, the OECD Principles deal in partic-
ular with general minimum standards on shareholder rights, the equal
treatment of shareholders, and the relevance of stakeholder interests. The
OECD also developed Guidelines for Multinational Enterprises.” These,
like the 1982 UN Draft Code of Conduct on Transnational Corporations,*
refer primarily to protection of the public interest of host countries of
international enterprises and the principle of non-discrimination against
foreign firms. The rights and obligations of shareholders are addressed
only indirectly, since, for instance, disclosure of information pursuant
to the OECD Guidelines also indirectly serves to protect shareholders.
Much the same is true for the promotion of publicity by the International
Organization of Securities Commissions (IOSCO) and the International
Accounting Standards Board (IASB).” IOSCO, founded in 1974, is a pri-
vate association of securities supervisors, formed to establish informal
standards and to improve information exchange, the monitoring of secu-
rities transactions and cooperation among national supervisory bodies.
To this end, IOSCO has proposed international objectives, which were
recently consolidated in their Objectives and Principles of Securities Reg-
ulation. The TASB drafts uniform accounting standards. While these do
not apply directly in individual legal systems, it has become increasingly
the norm for companies to present their accounts in accordance with
international accounting standards.®

2. Regional law

Supranational organizations like NAFTA and Mercosur were, as a rule,
established only to expand free trade in those regions. Things are dif-
ferent with the European Union, since from the outset legal harmoniza-
tion through directives was pushed furthest in the area of company law.
In the 1970s in particular, matters of legal capital and the notification

Available at http://www.oecd.org/dataoecd/32/18/31557724.pdf.

Available at http://www.oecd.org/dataoecd/56/36/1922428.pdf (2000 version).

Published in 23 International Legal Materials 626 (1984).

See http://www.iosco.org and http://www.iasb.org.uk.

Overview available at http://www.iasplus.com/country/useias.htm; see also Ch. 4, section
[11.3.b below.
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of the annual accounts to shareholders were harmonized.” However, since
this involved only piecemeal harmonizations, in a legal comparison with
other countries it is necessary to look beyond these directives.® More-
over, in subsequent years the legal harmonization process in company
law became bogged down. For instance, the Fifth Company Law Direc-
tive, which would have led to considerable uniformity for shareholders in
Europe,” has failed, and will probably never be ressurected.

More recently, however, the Commission’s Action Plan, based on a
report by the High Level Group of Company Law Experts, has brought
company law questions back onto the agenda.'’ Furthermore, the Trans-
parency Directive now addresses, for instance, the possibility of exercising
shareholder rights by proxy, and provides for information to be provided
by public companies to shareholders in the run-up to a general meeting.'’
However, it can still be seen from the notion of minimum harmoniza-
tion,'? the subsidiarity principle (Art. 5 EC), the liberalization of the sec-
ond Company Law Directive,'” and the mere use of reccommendations,'*
that a comprehensive harmonization of European company law is not to
be expected.

A glance at company law in US states may lead to the conclusion that
slow or no harmonization need not necessarily be harmful. Despite com-
parable discussions about uniform company law,'® in the US there are in
principle fifty independent company laws. The regulatory competition of
these company law systems, and the model function of the Del GCL and
the MBCA, have led, without formal harmonization, to an approximation
of state company laws. It remains to be clarified whether the European

~

See Second Directive 77/91/EEC; Fourth Directive 78/660/EEC.

Otherwise, one gets the misleading impression that between the US and Europe there is

increasing divergence (for this result see Carney (1997: 318 et seq.)).

For the drafts see OJ C 240, 09.09.1983, p. 2; OJ C 321, 30.11.1991, p. 9.

See Modernising Company Law and Enhancing Corporate Governance in the European

Union — A Plan to Move Forward, Communication from the Commission, COM(2003)

284; High Level Group of Company Law Experts (2002); see also Directive 2003/58/EC

amending the First Directive 68/151/EEC.

1 See Art. 17 of the Transparency Directive 2004/109/EC; see also Directive 2007/36/EC for
a critical comment see Siems (2005f).

12 See e.g. Baum (2000: 107 et seq.); Drygala (2001: 299).

13 Directive 2006/68/EC amending Directive 77/91/EEC.

Commission Recommendation fostering an appropriate regime for the remuneration of

directors of listed companies, 2004/913/EC; Commission Recommendation on the role of

non-executive or supervisory directors of listed companies and on the committees of the

(supervisory) board, 2005/162/EC.

15 See Roe (2003b).
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Union will undergo a similar development following the ECJ decisions in
Centros, Uberseering and Inspire Art, and how that development ought to
be assessed.'

With respect to US law, it should also be borne in mind that the uni-
form federal securities law lays down certain minimum standards for the
protection of shareholders of public companies. A comparable differen-
tiation between company and securities law also seems to be developing
in the EU. Until the late 1990s, European harmonization concerned only
minimum standards for some aspects of securities law. However, follow-
ing the 1998 Financial Services Action Plan (FSAP),'” there now exists, a
comprehensive and detailed web of various directives and regulations on
European securities law. This has also led to the creation of the Committee
of European Securities Regulators (CESR),'® which is becoming increas-
ingly influential, and might already be seen as a precursor to a European
Securities Commission.

A halfway house to European uniformity are the projects for a uniform
accounting law'? and a uniform European Company (Societas Europaea,
SE). The SE, intended in particular to establish a unitary legal form for
companies wishing to merge or set up a joint holding company at the
European level, is not actually a unitary legal form. Instead, the numerous
references to national law create an opaque, legally uncertain hybrid mix
of provisions. Therefore, it remains to be seen whether and to what extent
the various types of SE will differ and the SE be adopted in practice.”’

II. Statute law and case law

The general distinctions between civil law and common law legal systems
are, first, that civil law is based more on statute and common law more
on case law.”! Secondly, civil law and common law also differ, according
to the traditional view, in their style and application of statutory law.>
In common law countries, legislation is usually very detailed in order to
restrict the scope of statutory interpretation to the language of a statute,
rejecting arguments based on its intent. Legislation tends accordingly, by

16 See Ch. 9, sections 1.1, VI.2; Ch. 12, section I1.1. a below.

See http://ec.europa.eu/internal_market/finances/actionplan/index_en.htm.

See http://www.cesr-eu.org. 19 See Ch. 4, section I11.3.b below.

20 Cf. Enriques (2004a); Siems (2005a).

2l See e.g. Schulze-Osterloh (2001: 1438); Zweigert and Kotz (1998: 69-70).

See e.g. Ogus (2002: 7); also Ogus (2002: 25) (no convergence); for a criticism see Gordley
(2001: 63 et seq.); Vogenauer (2001).
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contrast with civil law, to be piecemeal and to be neither too general nor
too detailed.

For shareholder law, the distinction of ‘codification versus case law’
is largely superseded. In Europe, it was initially the directives of the
EC (now the EU) and the case law of the ECJ that contributed to an
approximation. But, more generally too, the codification idea — in con-
tinental Europe already realized in the nineteenth century — has in the
meantime also made headway in the common law countries. In share-
holder law, American and UK judges do not in general have greater room
for manoeuvre through the shaping of case law. It has rightly been said
about the US that their securities law ‘is civilian in spirit’ and that ‘the
American Law Institute has offered a code-like systemization of corporate
law in the form of the Corporate Governance Project’”” Similarly, with
respect to British company law, it has been suggest that, contrary to the
cliché, UK judges have less discretion than those on the European conti-
nent, since the codification of company law no longer comes about only
piecemeal.**

There are, however, still differences in legislative style. Company and
securities laws in the US and the UK are more detailed than in Ger-
many and France. Yet, on both sides of the Channel or the Atlantic, one
nonetheless finds sometimes more detailed and sometimes more general
provisions. On the one hand, in Germany and France too the regulatory
density in company and securities law is continually on the increase, and
the importance of general clauses declining. On the other hand, in the
UK there is, for instance, the general-clause-like provision against unfair
prejudice to shareholder interests (s. 994 UK-CA), which since it came
into force in 1980 has been concretized in case law — using the traditional
terminology —in a near continental style.”> And it is in general not just the
wording but increasingly also the purpose and intent of the regulation that
are taken into account.’® Again, despite the absence of binding precedent
in civil law countries, case law is by no means (any longer) a purely com-
mon law phenomenon. For instance, the case law around the Holzmiiller
and Gelatine decisions of the German Federal Court of Justice (BGH) has
similarities in style with common law, and in fact has correspondences in
the US.”” Since codified law is by its nature incomplete, an internationally

23 Hansmann and Kraakman (2001: 459). 24 Davies (1997b: 8).

2 See e.g. Re a Company (No. 00709 of 1992) [1999] 1 WLR 1092 (O’Neill v. Phillips) (House
of Lords); Cheffins (1997: 318, 357-80).

26 Cf. Cheffins (1997: 355); Kramer (2001: 34 et seq.); Vogenauer (2001: 963 et seq.).

27 See Ch. 5, section 1.1.d below.
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concordant middle way between legally certain codification and room for
the courts to manoeuvre has to be found.

Differences also exist within the common law family. The political
appointment of judges in the US means that the law there is in general
more boldly enlarged than in the UK.*® Additionally, in the US itself
the relationship between legislation and case law is not uniform.” The
MBCA in particular contains very detailed provisions, in the interests
of legal certainty. By contrast, in Delaware the Del GCL has remained
more general. This is also connected with the fact that, in the context of
regulatory competition, Delaware’s attractiveness is decisively enhanced,
apart from the legislation, by business-friendly case law.”

Globally, the important development is that in most countries Western-
style companies legislation has been adopted. Furthermore, case law can
also be relevant, as can be demonstrated, for instance, in the similarities
between fiduciary duties in the US and Japan.”! In detail, there is, however,
no identity in the extent and pattern of the coexistence of legislation and
case law. For instance, it is said of China and Japan that, in applying the
law, legal construction takes second place to a more open balancing of
interests.”” Yet this does not mean that case law has a particularly strong
position here — although neither is it entirely accurate to assume that
there is a general dislike of litigation in Asain countries.”> For China in
particular, there is a common feature with civil law countries to the extent
that laws are less detailed and there is no (true) precedent system.’* The
general language of the Chinese Companies Act is, however, only partly
based on the reception of German or French law. In the continental legal
systems too, today’s company law is much more detailed than ‘traditional
civil law statutes’, such as the Civil Codes. What is decisive instead is that
in China the detailed rules are set out in the mandatory clauses for articles
of association,” as well as the guidelines and directives of the Communist
Party and the communications and views of government authorities.”

2i

®

See Grof3feld (1996: 6); Coffee (1999a: 7).

2 Cf. Dooley and Goldman (2001: 764 et seq.).

30 See Romano (1993: 39-40); see also Ch. 9, section VI.1. a below.

31 See Aronson (2003b).

32 For Japan, cf. Rahn (1994: 3 et seq.); for China, cf. Thimmel (1995: 62-3).

3 See Ch. 5, section II1.1, I11.3 below; see also Kanda (2000: 74 et seq.).

3% See Kun Luen Alex Lau (1999: 243); von Senger (1994: 180-1). Nevertheless, decisions of
the higher courts may have a special authority; similarly in Japan, see Dean (2002: 135
et seq.); Oda (1999: 50 et seq.).

35 See Ch. 2, section I11.1 below. 36 Cf. Comberg (2000: 48); von Senger (1994: 178-9).
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Asaresult, from a formal points of view, the civil law concept of codified
law as the primary legal source for shareholder rights has won the day
internationally. Yet, convergence in this respect ought not to be over-
emphasized. First, the notion of a single company-law codification is
‘threatened’ because in most legal systems many other provisions out-
side company law affect the joint stock company. For shareholder law,
accordingly, substitution phenomena arising particularly out of securi-
ties law will have to be included in the discussion below (section III).
Secondly, the importance of statute law depends on whether and how far
companies are allowed to shape the regulatory framework autonomously
through their articles of association or other agreements. When, there-
fore, a statute deliberately leaves gaps or contains largely default provi-
sions, private arrangements may play an important part at the expense
of the statute law (section IV below). The difference between manda-
tory and default law also appears in connection with law enforcement.
Mandatory law leads to ex ante monitoring, whereas when the parties
have more extensive discretion ex post supervision through the courts is
more relevant.’’

III. Company and securities law

Securities law comes into play when a joint stock company participates in
the capital market. However, according to some scholars the importance
of this area of law differs between countries. In particular, it is said’® that,
in continental Europe and Japan, there are laxer securities laws than in the
common law countries, and also that the capital market is thin, illiquid
and volatile. By contrast, the US and UK have more developed capital
markets and better protection of investors.

These country-specific differences are recognizable even today in real-
ity.39 Yet, with respect to the law, there is also some convergence. First,
a statutory distinction is emerging between public and private compa-
nies, which is reflected in special stock exchange and/or securities laws,
and also in differences in companies acts themselves.*’ Secondly, supervi-
sory authorities play an important but internationally far from uniform
role in monitoring the capital market.*' Thirdly, non-governmental and

37 See Ch. 5, section I11.3 below.

38 On the following see Bratton and McCahery (1999: 228); Vagts (2000: para. 10-1); Coffee
(1999b: 663); Hill (2000b: 39, 58).

39 See Ch. 8, section IV below. 40 See Ch. 1, section I1.1 above; Ch. 2, section I11.1 below.

41 See e.g. La Porta et al. (2006).
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non-statutory regulations also differ according to the activity of the capi-
tal market. There may on the one hand be self-regulatory provisions, such
as listings regulations or the UK City Code on Takeovers and Mergers.
Here, however, the trend is more towards a weakening, since the existing
self-regulation is often supplemented in the wake of scandals or perceived
problems by a statutory framework. On the other hand, a differentiation
comes about praeter legem, through capital-market-oriented corporate
governance codes or best practice guidelines.*” For instance, the OECD
Principles of Corporate Governance are addressed basically only to pub-
licly traded companies. Only in ad hoc cases are they also intended as a
useful aid to improving management in other firms."’ Additionally, for
the effective implementation of such codes the pressure of the capital
market is decisive.

1. Comparative overview

In the nineteenth and early twentieth centuries, the US trusted in the
capacity of the stock exchanges for self-regulation.** But crisis conditions
after the 1929 worldwide economic crash brought the trail-blazing regu-
lation of securities law through the Securities Act 1933 and the Securities
Exchange Act 1934. At the same time, a powerful federal authority charged
with enforcing investor protection regulations was set up, in the Securities
and Exchange Commission (SEC). The SEC is also competent to investi-
gate breaches of law, to monitor stock exchange listing rules and to issue
secondary rules. In substance, contrary to many trends in company law in
US states, the federal securities law deliberately does not follow a laissez-
faire approach. Instead, statutory protection of investors is afforded a
prominent role, and protection against abuse of power by management
is not left solely to the market. Securities law thus does not exclusively
serve price efficiency, but is also intended, following the debates in the US
on ‘managerialism’ and ‘shareholder democracy movement," to restrain
management’s power in the interests of investors.

US securities law has constituted a model for a number of other coun-
tries, and also for the European Union. In France, securities law is grad-
ually taking shape as a legal discipline in its own right. The primary
supervisory body was initially the Commission des Opérations de Bourse

42 See Ch. 2, section IV.3 below. 43 Preamble OECD-Principles 2004.

4 Cf. Vagts (2000: para. 10-4); on what follows see Becker (1997b); Cox and Hazen (2003:
§ 27).

4> See Ch. 3, section 1.2 below.
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(COB), set up in 1967. The considerable powers of the COB, expanded
further in 1983, 1985, 1989 and 1996, were modelled essentially on the
American SEC.*® Additionally, since 1996 there had been the Conseil
des Marchés Financiers (CMF), responsible for drawing up provisions
on the regulated market (especially the ‘reglement général) Art. L. 622-7
FrCMon). In 2003, the COB, CMF and Conseil de Discipline de la Ges-
tion Financiere were brought together under a single authority, and this
Autorité des Marchés Financiers (AMF) (cf. Arts. L. 621-1 et seq. FrCMon)
was given further supervisory powers, notably over investment funds and
rating agencies.”’” Beside securities law, in France company law too dis-
tinguishes between public companies and other joint stock companies.
This applies, first, to the special rules for a joint stock company acting as
a public company.*® But, second, with the ‘société par actions simplifiée’
(SAS) the French legislature has also taken the opposite path. The SAS was
created in 1994, initially for legal persons, as a special form of the joint
stock company for holding companies and inter-company cooperations,
specifically not allowed to publicly trade shares.*’ Since the 1999 exten-
sion, however, private persons too have been able to utilize this simplified
form of company, with great freedom of pattern.”

UK stock-market law is older in origin than US securities law. The
London Stock Exchange (LSE), founded in 1801, was the first stock
exchange in the modern sense, organized as a self-regulated entity. Despite
developments in the US, the UK long remained faithful to this trust in
self-regulation. For instance, takeover law was from the outset regulated
through private legislation, the City Code of Takeovers and Mergers. Statu-
tory securities law initially remained underdeveloped as a separate area
of law. That changed in 1986, when a package of reform measures (the
‘Big Bang’) in the Financial Services Act recognized investor protection
as a governmental task. Statutory ties were also placed on the Listing
Rules, so that the whole came to be seen as a ‘self-regulatory regime
within a statutory framework’®! Yet, at first, the lag behind US devel-
opments was great. The concept of self-regulation was only moderately
toned down, and the Securities and Investment Board (SIB) not given a
position comparable to that of the SEC. This led to ‘co-regulation’ — still

46 Cf. Vagts (2000: para. 10-7); Fanto (1998: 48); Sonnenberger (1991: para. IIT 27); Coffee
(2001: 49 et seq.).

47 Loi n® 2003-706 du ler aoiit 2003 de sécurité financiére.

48 See Ch. 1, section II1.1 above. 49 See D. Schmidt (1998: 292-3); Guyon (1998: 302).

50 See Sonnenberger and Autexier (2000: 197); Hartmann (2000).

51 Cf. Cheffins (1997: 364 et seq.).
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advocated today as a principle.”” However, in 2000 the Financial Services
and Markets Act (FSMA) brought a further reduction in self-regulation.
Now, in the Financial Services Authority (FSA) there is a ‘super-regulator’,
upon which responsibility for all financial products and financial-market
segments devolves. Competence for listing requirements has been shifted
from the LSE to the UK Listing Authority (UKLA), a component of the
FSA. The general principle that the investor can protect himself through
his own caution (‘caveat emptor’, ‘let the buyer beware’) has now been
limited in favour of a differentiated approach to the relationship between
the market and consumer protection (cf. ss. 2, 5 UK-FSMA).

In Germany too, the development of separate securities law began rel-
atively late. For a long time, the law paid attention only to the joint stock
company and the stock exchanges. Not until the 1970s did debate begin
about whether ‘the investor’ and the functionality of the capital mar-
ket as such should also be protected. Legislation followed only slowly at
first. Today, however, the Bundesanstalt fiir Finanzdienstleistungsaufsicht
(BaFin) is the overall financial supervisory body — by contrast with the
still decentralized stock exchange supervision — and is (potentially) a very
powerful federal authority.”” BaFin’s powers have also been extended to
permitit to issue orders for compliance with securities law.”* Furthermore,
the Securities Trading Act (GerWpHG) and the Takeover Act (GerWpUG)
have brought a high level of protection, which has led to a reduction in
the existing soft law on insider dealing and takeover law. Finally, a capital
market orientation is today integral to the German Companies Act (Ger-
AktG). By contrast with the original GerAktG of 1965, which followed the
principle of equal treatment of all joint stock companies, since the 1994
amendment listed and unlisted companies are distinguished.” There are
also calls for this distinction to be further extended,”® and for statutory
provisions that make no reference in their text to the capital market to be
interpreted more onerously when applied to companies offering shares
to the public.”’

52 See Modern Company Law: Final Report (2001: para. 3.60).

53 Gesetz tiber die integrierte Finanzdienstleistungsaufsicht of 25.04.2002, BGBI. I 1310.

> Amendment of § 4 GerWpHG by the Gesetz zur Verbesserung des Anlegerschutzes
(Anlegerschutzverbesserungsgesetz, AnSVG) of 29.10.2004, BGBI. I 2630.

5 Gesetzes fiir kleine Aktiengesellschaften and zur Deregulierung des Aktienrechts of
10.8.1994, BGB1 I 1961; see now §$ 3(3), 20(8), 21(5), 58(2), 67(6), 110(3), 125(1)(s.3),
130(1)(s.2), 134(1), 171(2), 328(3) GerAktG.

% See Habersack (2001: 193).

57 Hommelhoff (2000a: 769); cf. also Lutter (1998b: 376 et seq.).
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Although stock exchanges were first established in Japan in the late
nineteenth century, the actual development of Japanese securities law
began under American influence after the Second World War.”® In 1948,
following the US model, the Japanese Securities Exchange Act (JapSEA)
was enacted and a Japanese SEC set up. After the end of the Ameri-
can occupation, there was at first a counter-movement against this for-
eign system, which led in particular to the SEC being made a division of
the Finance Ministry. After the mid-1980s, however, the trend began to
reverse. Following a series of scandals, the JapSEA was reformed in the
interests of investor protection and market efficiency, and an indepen-
dent capital-market authority, the Securities and Exchange Surveillance
Commission (SESC), set up. Today, this is a component of the Financial
Services Agency (FSA) as the higher authority, so that there is a paral-
lel here to the UK system. Additionally, the exchanges set certain stan-
dards, whereby, for instance, in 1999 the disclosure requirements on the
Tokyo Stock Exchange were raised, to follow the example set by the US
exchanges.”’

The situation in China is unusual, in that Chinese law differentiates
according to the person of the investor, the origin of the capital and the
place a share is traded. This differentiation is, however, in general not
made in the Chinese Companies Act (ChinCA) itself,’” but in regulatory
ordinances (cf. § 132 ChinCA) and model articles of association.

The first distinction is by nationality, so that there are different markets
for A-shares (domestic investment shares, Renminbi shares) and B-shares
(foreign investment shares). The main reason for this distinction is that
the state wishes to maintain control over ownership structures in Chi-
nese firms through different market segments with their own circulating
capacity. Although, since December 2002, foreign shareholders are no
longer barred from buying A-shares, the 2002 Qualified Foreign Institu-
tional Investment (QFII) programme and the 2006 Provisions on Strategic
Investment by Foreign Investors tie this to strict requirements. According
to the QFII programme, foreign shareholders can only acquire 10 per
cent of a firm, must invest the capital in China for one to three years,
and can withdraw it thereafter only in stages. It is a further requirement
that foreign investors manage at least US$10 billion in assets worldwide,

58 On the following see Kelemen and Sibbitt (2002: 303 et seq.); Marutschke (1999: 226);
Baum and Hayakawa (1994: 501, 572, 612); Baum (1997); Vagts (2000: para. 10-70);
Kawamoto (1994: 216); Aoki (2001b: 102 et seq.); Pistor et al. (2002: 863—4).

3 See Kelemen and Sibbitt (2002: 310-11). 0 Exceptions: §§ 65, 130(2) ChinCA.
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and promise to invest between US$50 and 800 million in China.®’ The
2006 Provisions on Strategic Investment only apply to investments in
companies which have been approved by the Ministry of Commerce. The
investment has to be at least 10 per cent of the shares and must be invested
for at least three years. Apart from that, the requirements are less strict
than for QFII schemes. Quotas do not exist, and it is only necessary that
investors have at least US$500 million of assets under management.®’

Secondly, there are H-shares, which can be traded only in Hong Kong.
This is intended to embody the ‘one country, two systems’ principle laid
down when Hong Kong was united with the People’s Republic of China.
Thirdly, A-shares are distinguished according to whether they are held
by the state, legal persons or individuals. For example, until recently,
there have been restrictions on trading in shares held by the state or by
legal persons.®” Fourthly, there are special rules for Chinese companies
listed abroad, such as N-shares or L-shares for shares traded in New York
or London respectively. Substantively, here for instance the minimum
requirements of the so-called ‘Mandatory Provisions in the Articles of
Association for Companies Listed Overseas’ (ChinMandProv) must be
complied with, to encourage trust by foreign investors.

Apart from these unusual distinctions, there is a system of stock
exchange and securities law familiar for the Western observer. A 1994
memorandum between China and the US provided that the American
SEC would support the central Chinese supervisory body for securities
matters (China Securities Regulatory Commission, CSRC) set up in 1992.
Chinese personnel were accordingly granted internships at the SEC, and
SEC experts organized courses in China and helped to draft new laws.®
Thus the 1998 and now the 2005 Securities Act and a number of decrees in
principle meet international standards.®” Additionally, the Listing Rules,
for instance the 2000 Shanghai Stock Exchange Listing Rules, are similarly
oriented to the rules of Western stock exchanges.*®

Yet there are also differences in the regulation and monitoring of the
capital market. On the one hand, the Chinese Companies Act itself con-
tains some provisions, which are closer to securities law than to com-
panies law.®” On the other hand, substantive and factual differences
show a certain scepticism about capital markets. In particular, the listing

61 See Pifiler (2002¢); Report in AG 2003, R 114. 62 See Guo (2006).

6 See Huang (2005: 149-51) and Ch. 4, section 1.3.b below.

64 See Wang (2000: 4). 5 See Gebhardt (1999).

% See Liu (2001: 51); Kun Luen Alex Lau (1999).

67 §§ 86 et seq. (on public offer), 121 et seq. (on listed companies), 139 (on trading) ChinCA.
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requirements are very high, so that the official capital market is largely
closed to smaller to medium-sized firms.®® The exchanges are accordingly
dominated by large companies, often still controlled by the state.” More-
over, it is questionable whether CSRC supervision is efficient. It is not
uncommonly said that, for instance, in China there is no disciplining of
management through the capital market, transparency is second-rate and
sham accounts are overlooked by the CSRC.””

2. Conclusions

Increasingly, securities law is becoming a separate area of law distinct from
company law. There also follows the widespread distinction between the
‘investor’ and the ‘shareholder’”! with the consequence for this mono-
graph on ‘shareholder law’ that securities law could perhaps be left out
of the discussion. Such a sharp distinction between these areas of law is
not, however, be followed in this monograph. Particularly for compar-
ative law, it cannot in principle matter whether a special law for public
companies is formally located in company law or securities law. It would
be different only if the capital-market reference had no place in company
law and the latter concentrated exclusively on the internal structure of
the company. But this is countered by the fact that the law of joint
stock companies serves specifically to attract capital and is accordingly
connected with basic ideas of securities law.”> Shareholder protection
within the company and on the capital market are therefore closely
related.

All the same, it is important to differentiate between company law and
securities law because company law, despite the overlaps, has a different
focus in substance. It is often discussed whether the purpose of securities
law lies solely in providing functional capital markets, or whether it is
also to be seen as a protection for individual investors.”” However, there
is no reason why functional protection through the capital market should

8 Cf. Wang (2000: 6); Leung et al. (2002: 5, 8 et seq.); for a brief comparative overview of
listing requirements see Hertig et al. (2004: 209-10).

9 Cf. Wang (2000: 2), and Ch. 8, section IV.2 below.

70 See Handelsblatt, 07.08.2003, at 25; 19.09.2003, at 26; see also Heilmann (2001a: 30),
(2001b: 6 et seq.).

71 See Vagts (2000: para. 10-19).

72 See Coffee (1999b: 669-70); Vagts (2000: para. 10-1); Licht (1998: 249).

73 Cf. Merkt (2001b: 105, 296 et seq.); Hommelhoff (2000a: 771-2); Zimmer (1996: 40
et seq.); Escher-Weingart (2001: 179 et seq.); Heiser (2000: 66 et seq.); Miilbert (1996a:
112); Méllers (1997: 337, 340).
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exclude protection for individual shareholders. Rather, a dual function
suggests itself, because on the one hand the functionality of the market
conditions investor protection, but on the other investors are induced
by the legal protection to make investments, so that this protection is
indispensable to an efficient market. Individual protection and institu-
tional protection thus constitute a ‘system of communicating tubes’”*
Still, shareholder protections through company law and through securi-
ties law have differing orientations. Securities law serves to protect the
assets of the investor, while company law by contrast has its focus some-
times on shareholder participation in the firm and sometimes on the
share as an investment.”” This distinction can also be evidenced by the
different rules on conflicts of law, because in general in company law the
place of the seat is decisive whereas in securities law in general the main
focus is on the place of the relevant capital market.”® In contrast, there is
no clear differentiation brought by the temporal distinction that securi-
ties law would cover only purchase and sale of the share and company law
only the time in between.”” For securities law also covers the shareholder’s
decision deliberately not to sell his investment. Thus, securities law may
also constitute cumulative or alternative protection to company law for
the duration of the shareholding.

One likely major reason for the advance of securities law across coun-
tries is that legislatures, in the interests of the overall economy, wish
to meet undertakings’ need for capital. Economic studies indicate that
the development of capital and financial markets promotes economic
growth.”® Additionally, at international level the model effect, or the pres-
sure, of particular countries (notably the US) has been decisive. However,
in view of the differences that nonetheless persist, it will still be necessary
to clarify whether and to what extent convergence forces will lead to a
further approximation of laws.”” Much the same applies to the factual
area, since despite the internationally increasing popularity of investment
in shares, such matters as the influence of supervisory authorities, the

74 Hopt (1975: 52) (‘System kommunizierender Rohren’); see also Licht (1998: 264) (‘in
a healthy and functioning legal system they must be balanced and coherent with each
other’).

See also Ch. 3, section I below.

On conflict of laws see Ch. 8, section II1.4. ¢; Ch. 9, section I.1.a below.

77 But cf. Vagts (2000: para. 10-19).

78 See Ruffner (2000: 144 et seq., 397 et seq.); Walker (2001: 445).

79 See Ch. 7, section I11.2 below.
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actual enforcement of law,*” and the importance of the capital market in
general are far from uniform.®!

The acceptance of securities law has led to a double or even a triple
subdivision of law connected with joint stock companies.*” For listed
companies or those otherwise selling shares to the public, by contrast with
other companies, other legal bases in addition to the companies acts are
applicable. Alongside securities laws, these are the exchanges’ admission
rules, which are today, however, mostly not based on free competition
among exchanges as self-regulators, but are rather embedded in statutory
law.*’ Additionally, the question whether participants themselves ought
to be permitted to regulate independently their own interests may be
answered differently for these different types of joint stock companies.

IV. Self-regulation and state regulation

The division between self- and state regulation is not uniform inter-
nationally. For example, accounting in the US and takeover law in the
UK are delegated to private organizations (the FASB and the Takeover
Panel, respectively), whereas in other countries these regulatory areas are
reserved to statutory law. Across the board, it is the articles of association
(subsection 1 below), shareholder agreements (subsection 2 below) and
corporate governance codes (subsection 3 below) that come into con-
sideration. Here too, however, the extent of self-regulation depends on
how far the state allows room for this. Yet, despite national differences,
overriding trends can be discerned.

1. Articles of association

Since different types of companies need different corporate governance
structures, regulation in the articles of association is in principle possible,
and a distinction is often made between mandatory and default statu-
tory law. Yet differences exist. This subsection will look at the theoretical
arguments in favour of regulation primarily by statute but also through

80 See e.g. on the differences between the US and Japan: Kelemen and Sibbitt (2002: 312)
(personnel); West (1999: 783) (enforcement); Henderson (1995: 906) (divergence between
law in books and law in practice in Japan).

81 Cf. generally Vagts (2000: para. 10-3); see also Ch. 8, section IV below.

82 See also Vagts (2000: para. 10-1); High Level Group of Company Law Experts (2002: 35)
(distinction between listed companies, open companies and close companies).

85 For a critical view see Mahoney (1997).
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articles of association, as this reveals some general insights on regulatory
approaches in company law.

a) The academic debate

Contractual theories today see a basis for the joint stock company pri-
marily in the articles of association. Although contractual theories were
around even earlier,®* it was only in the second half of the twentieth cen-
tury, with the neo-classical theory of the Chicago School and the economic
analysis of law, that they were elevated into an unambiguous demand for
deregulation. According to this theory, the company is nothing but a
‘nexus-of-contracts}® so that statutory provisions are desirable only as
default rules. This can reduce transaction costs and thus suit the hypo-
thetical will of the parties, which is all that counts.

The main focus of this theory is not, however, on classifying the legal
bases of the joint stock company, but rather on its function as a market
theory, trusting in principle to the market’s ability to resolve problems.
Market forces, together with the ability to draft the articles to suit the cir-
cumstances, are said to lead, even without statutory control, to a highly
efficient and at the same time flexible solution, since securities prices
ideally reflect immediately and completely all (publicly) available infor-
mation (the ‘efficient capital market hypothesis’).*® Nor does this lead to
an unfair privileging of management at the expense of shareholders (the
‘principal-agent problem’).®” Even without internal restraints, abuse is
prevented because management is monitored by external markets — in
particular the capital market, the takeover market, the market for incor-
porations and the market in managers.

Yet, on the prevailing view, this does not imply complete laissez faire.
On the one hand, state intervention is necessary if a market is ineffi-
cient, since only efficient markets would be subject to no regulation (the
so-called ‘nirvana fallacy’).® On the other hand, utilitarian concepts are
often taken to imply that the primacy of contract and the market applies

84 See e.g. Foster (2000: 596 et seq.); Grantham (1998: 582 note 175).

85 See e.g. Easterbrook and Fischel (1991); Jensen and Mecking (1976); Fama (1980); Fama
and Jensen (1983); Coase (1937); cf. also Ferran (1999: 10 et seq., 133); Cheffins (1997: 31
et seq., 264 et seq.).

8 See e.g. Klein and Coffee (2002: 398 et seq.); Cheffins (1997: 55 et seq.); Vagts (2000: para.
10-4); on the distinction between strong, semi-strong and weak forms of efficiency see
Fama (1970).

87 Jensenand Meckling (1976); Fama (1980); Famaand Jensen (1983); see also e.g. Hansmann
and Kraakman (2004: 21 ef seq.).

88 See Ruffner (2000: 350).
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only where no participant is worse off than before, and at least one bet-
ter off. Statutory regulation is accordingly necessary particularly in cases
of asymmetric distribution of information, since here one party cannot
evaluate the disadvantageous effects of the contract.*” The ‘strict contract
theory’, however, sees this as unwarranted paternalistic interference with
contractual freedom. An efficient market can, it is claimed, evaluate arti-
cles of association, including possible subsequent amendments thereby
adjusting the share price. Even if market deficiencies were to arise here,
this would not justify any restriction on the freedom to contract. A less
drastic recourse would be, for example, to prevent abuse through qualified
majorities or appraisal rights.

Counter-views start first by attacking the theoretical foundations of the
contractual theory. The concept of contract is said not to apply to public
companies, since here the components of the contract are not negotiated,
but as a rule the investor rather regards the share as a fixed product.”” It
may accordingly be preferable to use other theories to stress the special,
statutorily fixed nature of the joint stock company. It is, for instance,
said that the company is an institution, fiction or real person,’’ and the
articles too constitute not a simple contract but (at least also) an objective
rule.”” Moreover, a company is more than just the combination of its
several components, so the importance of hierarchical organization’” or
of the enterprise (‘as such’)’ is not adequately grasped by contractual
theories.

Secondly, the (strictly) market-oriented view that a functioning capi-
tal market needs no mandatory legal rules is disputed. Mandatory pro-
visions of company law lead to a standardization of the share, so that
time-consuming and costly negotiation of contractual elements becomes
unnecessary and trade in shares is promoted.” The same is true of manda-
tory securities law, if it ensures that investors can rely on common sets
of disclosure provisions.”® Mandatory provisions thus both protect the

8 Cf. Romano (1993: 86 et seq., 110-11); Simmonds (2001: 514).

% Cf. Grantham (1998: 579 et seq.); Foster (2000: 585).

1 Cf. generally e.g. Foster (2000: 581 et seq., 601 et seq.), (2006: 300—1); Worthington (2001b:
263, 308); Ferran (1999: 9 et seq.); Merle (2005: para. 75).

92 See e.g. Noack (1994: 106—7); Escher-Weingart (2001: 210).

9 Eisenberg (1999) (‘dual nature’). 94 See Ch. 5, section 1I.1.a below.

% See Schifer and Ott (2000: 609).

Coffee (1999b: 694) (‘As issuers conform to common disclosure, accounting and listing

standards, investors gain the ability to compare securities in a common language and

scoring system’).
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market against unfair competition from low-price offerings and also pro-
mote investor trust at a psychological level.

Thirdly, according to the counter-view, the principal-agent problem
argues against purely default rules. Linking up with the views of Adolf
Berle and Gardiner Means, shareholders in public companies with dis-
persed ownership structures are said to be largely powerless.”” Since man-
agement does not need to fear controlling shareholders, they may hoard
more cash than necessary in order to increase their independence from
capital markets.”® Furthermore, management may act to enhance their
personal prosperity or satisfy their personal ambition, so that they may,
for instance, seek expansion at the expense of profitability.”” This can-
not be prevented through market forces alone, since share prices are not
totally rational and direct constraints on conduct might in any case be
more efficient.'”’ Mandatory law is therefore said to be necessary in order
to prevent abuses of power. The same applies in the case of a company
whose ownership is not dispersed so that the separation of ownership
and control is not the main problem. Since majority shareholders can
then control both the general meeting and the management, there is no
efficient division of powers within the company, so that the position of
minority shareholders is endangered.

Fourthly and finally, it is objected that, with a contractual conception
and a pure play of market forces, general public interests, such as social
justice, may suffer.'’! Additionally, the interests of other stakeholders
in firms, such as employees or creditors, might necessitate mandatory
regulations.'"”

b) Comparative overview

Although theoretical stances are rare in legislation,'’” in individual coun-
tries the preferences for one of the two concepts can be discerned. Yet one
should beware of any schematic subdivision of legal families. This can be
seen even from an historical perspective. Previously, in both common law
and civil law countries the pattern of the law of joint stock companies was
left exclusively or at least mainly to their articles of association.'’* Not

©
N1

Berle and Means (1932). % On the ‘free-cash-flow problem’ see Jensen (1986).

% On the ‘empire-building problem’ see Roe (2003a: 9); Klein and Coffee (2002: 174);
Ruffner (2000: 218, 222-3, 233).

100 See Assmann (2003: 10-1). 101 See e.g. Grantham (1998: 579 et seq.).

102 Cf. e.g. Escher-Weingart (2001: 64, 105); Spindler (1998: 71 et seq.).

103 But for Australia see Hill (2000b: 56); Ellett (2000: 174).

104 Cf. Horn (1979: 138); see also Ch. 1, section I11.2, above.
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until the mid-nineteenth century was there a growth of statutory law, in
which, however, differences arose that can still be seen today.

German law takes the starting-point that the law of joint stock com-
panies is mandatory (§ 23(5) GerAktG). Exceptions to this princi-
ple of restrictive freedom to contract out of statutory company law
(‘Satzungsstrenge’) can only be done by an explicit provision to that
effect in statutory law. The room for manoeuvre in German law ought
not, however, to be underestimated. Thus, one commentator from the
US notes with surprise that German company law is astonishingly flex-
ible as regards shareholder influence.'”> And the long-dominant regu-
latory trend in Germany has in recent times been exposed to a notable
counter-tendency.'” Additionally, certain tendencies to relax the rules
can be found in the case law.'”” In the literature, moreover, de lege lata
a broader interpretation of § 23(5) GerAktG is advocated,'”® and de lege
ferenda a continuation of deregulation called for. It should, however, be
noted that these calls, as well as current trends in legislation, relate mainly
only to small companies and company law provisions on the use of new
media and corporate finance.'”” There is therefore no general reduction
in mandatory regulations in company law.

The starting-point for the law on the Societas Europaea is based on
the German model of restrictive freedom to contract out of statutory
company law. Art. 9(1)(b) of the SE Regulation allows provision through
the articles only where the Regulation explicitly allows this. Nonetheless,
in contrast to German law, for the SE a choice is available between a
monistic and a dualistic structure (Art. 38 SE-Reg). Moreover, the SE
provisions allow national legislatures relatively broad discretion. Thus, by
virtue of the provisions (particularly Arts. 9(1)(c), 53 SE-Reg) referring
to national law, it is possible for Member States to refrain from mandatory
introducing any provisions beyond those established in the SE Regulation.

105 Gordon (1999: 233 et seq.).

106 Gesetz fiir kleine Aktiengesellschaften und zur Deregulierung des Aktienrechts of
02.08.1994, BGBI. I 1961; Gesetz zur Namensaktie und zur Erleichterung der Stimm-
rechtsausiibung (NaStraG) of 18.01.2001, BGBI.1123; Transparenz- und Publizititsgesetz
(TransPuG) of 19.07.2002, BGBI. I 2681; Gesetz zur Kontrolle und Transparenz im
Unternehmensbereich (KonTraG) of 27.04.1998, BGBI. I 786.

07 E.g. BGH, BGHZ 136, 133 (Siemens/Nold); see also Ch. 5, section I1.2.b below.

108 See Hirte (1998), (2000: 289); Hopt (1998a: 144).

109 On small companies see e.g. Spindler (1998); Group of German Experts on Corporate
Law (2002: 6); on the new media see e.g. Spindler (2000: 445); Fleischhauer (2001); on
corporate finance see Ch. 4, section 1.4, I1.4.a; Ch. 5, section I.1.d, I.2.b below.
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In France, the legal bases for the joint stock company address both its
institutional and its contractual aspects (Art. 1832 Code Civil (‘instituée’;
‘contrat’); Art. L. 235-1 FrCCom (‘contrat’)). There is no explicit general
statement in French company law on mandatory or default law. How-
ever, it is assumed that statutory company law, in order to protect both
shareholders and third parties, constitutes an in principle comprehen-
sive regulation, leaving scarcely any room for contractual freedom."'" As
in Germany, however, in France too it is possible to discern a counter-
movement, relating in particular to small companies and the use of new
media. To be sure, the reform programmes in France (Rapport Marini;
Rapports Viénot; Rapport Bouton)''! also go beyond this. The Marini
Report, for instance, says that the role of company law is not so much to
forbid as to enable.!'? There is, therefore, in France a renewed reflection
on the contractual roots of the joint stock company.''?

In US states too, the first companies acts consisted predominantly of
mandatory rules, because joint stock companies came close to public orga-
nizations in exercising quasi-governmental functions.''* That changed at
the end of the nineteenth century when, inter alia with the regulatory
competition for founders,''” a clear deregulation trend became apparent
in a number of states. However, here too the outcome was a differen-
tiated legal position. First, not all states prefer deregulated legislation
for shareholder law. For instance, one major jurisdiction, California, has
deliberately decided against participating in the ‘deregulation race’. Sec-
ondly, no state has adopted the wholly laissez-faire approach of ‘anything
goes), and even in Delaware there are mandatory rules and a debate on
whether the predominant aspect of company law is its mandatoriness.''®
Thirdly, in some states mandatory ‘blue-sky laws’ lay down substantive
requirements to protect investors.'!” Although these acts mostly involve
securities regulations, such as the admissibility of issues, or trade in secu-
rities, nevertheless they sometimes also contain company-law provisions,
such as voting rules, ‘by the back door’. Fourthly, mandatory federal law,

110 Cf, Bastian and Germain (1972: para. 30.10.4); D. Schmidt (1998: 291 et seq.); Guyon
(1998: 297 et seq.).

1L Cf. e.g. Merle (2005: para. 248); Omar (2001); Guyon (1998: 299).

112 Rapport Marini (1996: 8) (‘Son role est moins d’interdire que de permettre’).

13 M. Ulmer (1998: 128 et seq.).

114 Cf. Cox and Hazen (2003: § 12.04), and Ch. 1, section I11.3.a above.

15 See Ch. 9, section 1.1, VI.1.a below. 116 Cf, Eisenberg (1989: 1481-2).

17 Cf. Romano (1993: 108 et seq.); Cox and Hazen (2003: §§ 27.02 et seq.); Hertig et al. (2004:
207-8) (also discussing ‘merit regulation’ in other countries).



LEGAL BASES 51

particularly federal securities laws and penal sanctions,''® play an

important role. There are, for instance, provisions on disclosure, insider
dealing and takeover bids which limit the freedom of manoeuvre of listed
companies. But federal securities law does not stop there. Particular rules
also apply to other companies, in which more than 500 shareholders par-
ticipate.''” Similarly, securities law goes beyond its general technical area
of application: for instance, SEC Rule 14a, with its exhaustive provisions
on voting by proxy, mandatorily settles matters which in other legal sys-
tems, being provisions on convoking the general meeting, would belong
to company law.'?” Much the same applies to the 2002 Sarbanes—Oxley
Act and the new listing requirements of the NYSE, which, despite being
regulations of securities and stock exchange law, contain many rules for
the corporate governance of public companies, with the result that they
considerably restrict the freedom to contract out of statutory law and
establish a very high regulatory level. On the whole, therefore, for the US
too, commentators have spoken of a ‘differentiating opinion), a ‘motley
collection’, and a ‘mixed system’.!?! And similar to other countries, public
companies are allowed less room for manoeuvre than private companies.

Likewise, in the United Kingdom, companies originally had relatively
great freedom in the regulation of their own affairs. This can be seen in,
for instance, the fact that the powers of the general meeting, on the conti-
nent usually laid down by law,'?” used to be contained only in the articles
of association. However, since 1948, a general trend towards increasingly
mandatory law can be noted.'”’ This was further enhanced by the influ-
ence of EU directives, which lay down a basic standard of mandatory
law. By way of a counter-movement, however, as in Germany and France,
less onerous rules are becoming increasingly common for private com-
panies.'**

Japanese company law, following its German model, originally con-
sisted predominantly of mandatory provisions.'* Since the Second World
War, however, the proportion of default rules has been increasing,m SO
that here too there is a mixed legal position. In recent years, this has led,
as in other countries, to a liberalization of the company law provisions

118 See Romano (1993: 112 et seq.). 119 For details see § 12(g) US-SEA.

120 See Ch. 4, section I1.3.c below.

121 Hopt (1998a: 125); Vagts (1998: 289-90); Gordon (1989: 1554).

122 Gee Ch. 5, section I.1.a below.

123 Cf. Davies (1999: 344); Cheffins (1997: 252 with note 176).

124 In particular the Companies Acts 1989 and 2006. 125 See Shishido (1997: 160).
126 Cf. West (2001a: 596); Kédderitzsch (2001b: 143); Oda (2002: 8 et seq.).
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on corporate finance.'”” Additionally, companies now have the option
to choose either the existing ‘European’ management system for a com-
pany or a new ‘American’ one,'”® and may establish classes of shares at
will through definitions in the articles of association.'”” The JapCA 2005
confirmed these changes. The Act’s approach is, on the one hand, highly
regulatory, containing almost 1,000 provisions. On the other hand, the Act
distinguishes between small and large companies, and between restricted-
share-transfer and publicly-held companies (§ 2(5), (6) JapCA), and
grants the former types of companies more freedom.

In China, the lawis rather restrictive by international comparison. First,
the provisions of company law are predominantly mandatory, in order to
standardize the organization and activities of companies (§ 1 ChinCA).
Secondly, there are detailed mandatory specimen articles of association
for listed companies. For companies listed on a domestic exchange, the
Guide to Articles of Association of Companies Limited by Shares (ChinAr-
ticles) apply. For companieslisted abroad, the provisions of the Mandatory
Provisions in the Articles of Association for Companies Listed Overseas
(ChinMandProv) must be complied with. Thirdly, the Chinese Corporate
Governance Code contributes to a further restriction of drafting freedom.
By contrast with most other countries’ codes, in China some provisions are
obligatory preconditions for a domestic stock exchange listing.!*" How-
ever, there are also a number of indicators of a certain flexibility in Chinese
company law. The ChinCA is often not particularly exhaustive, and appli-
cation of its provisions is often unclear, failing practice, so that mandatory
provisions are blunted. Moreover, a certain pragmatism in applying the
law can be discerned. For instance, the courts can waive the nullity of a
particular act if this is appropriate for economic development and the
development of the socialist market economy or for the maintenance of
proper economic order.'*!

¢) Conclusions

The legal systems dealt with here do not clearly follow either of the two
theories mentioned above. Instead, despite some differences, there is a
common mixture of articles of association and mandatory and default

127 See Ch. 4, section 1.4, I1.4.a; Ch. 5, section 1.1.d, I1.2.b below.

128 See Janssen et al. (2002: 267); Hashimoto (2002: 10 et seq.); see also Ch. 5, section II.1.b
below.

129 See Ch. 3, section II below.

130 See Pifdler (2002b: 11); for codes from other countries see Ch. 2, section V.3 below.

131 Cf. Thitmmel (1995: 62-3); on legal culture see also Ch. 8, section II below.
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rules, such that it is not possible to speak of major differences in legal cul-
ture, rooted deep in the legal system or in modes of thought.'*> Mandatory
statutory law guarantees the maintenance of a certain level of protection,
within which adjustment of the articles of association is allowed. This is
true for the US too, despite, for instance, the closeness of Delaware com-
pany law to the contract theory.'* It has therefore rightly been said that
elaborate economic theories have had no direct influence here, and that
the present law is instead explicable historically.'**

Similarities can also be seen in the fact that, by contrast with public
companies, small companies have more freedom in drafting their articles
of association. This is not a matter of course. While shareholders in pub-
lic companies have more possibility of negotiating for their own benefit,
they nonetheless lack a secondary market on which they can sell their
shares without further ado, so that many areas of minority protection are
concerned specifically with such companies. Moreover, it is not possible
to draw the conclusion from the various deregulation trends that deregu-
lation of company law, along with regulation of securities law, is coming
about.'” In spite of increasing regulation of the capital market, a general
trend towards deregulation can be seen only in specific areas of company
law.

Irrespective of these similarities, there are differences in the extent of
the mandatoriness of the law. Several influencing factors are decisive here.
First, regulatory competition in the US strongly enhances the flexibility
of states’ company laws. This is not refuted by the fact that for large com-
panies Delaware today holds an almost monopolistic position, so that no
real competition may in practice exist.'*® As the example of New Jersey’s
company law around 1910 shows,"*” a previously desirable — for its flex-
ibility — jurisdiction may very well lose its importance because of a shift
to restrictive regulations. Secondly, the relative differences in shareholder
structures in the US and the UK on the one hand and continental Europe
on the other should be noted.!’® In continental Europe the concentrated
shareholdings make the majorities necessary for amendments of the arti-
cles of association easier to attain than with the fragmented ownership
structures in the US and UK. The greater degree of mandatoriness of the
law, as well as the higher majority thresholds,'*” on the continent can

132 Contra M. Ulmer (1998: 127-8). 133 Roe (1996b: 245).
134 Meier-Schatz (1991: 72-3). 135 Contra Escher-Weingart (2001: 174, 186-7).
136 Contra West (2001a: 597). 137 Cf. Papmehl (2002: 215-16); Gelter (2004: 174).

138 See Ch. 8, section IV below. 139 See Ch. 5, section 1.2.a below.
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accordingly be seen as compensation for the greater freedom to contract
out of statutory company law in other legal systems, so that here too the
conduct of business remains in the hands of management. Thus, legal ex
ante protection can be less where, as in the US, more value is placed on
protection ex post."*" And the de facto greater importance of the capital
market in the US, and the UK may be a surrogate for mandatory law, if
the clauses of the company’s articles are thereby subjected to the price and
testing mechanisms of the capital market or shareholders have a greater
ability to sell their shares.'*! Finally, legal-cultural considerations may play
a part. Thus, stricter law, as in Japan or China, may well look different in
legal reality, if enforcement is less strict than in other countries.'**

2. Shareholder agreements

Even where mandatory law forbids a particular provision in the arti-
cles of association, in many countries an agreement among shareholders
purely under the law of contract remains possible. The relevance of such
shareholder agreements is less debated than that of articles of associa-
tion. This may be connected with the fact that the effects of shareholder
agreements start to bite only once legal disputes over their enforcement
develop. It is therefore not surprising that, in Japan and China, the depth
of discussion of shareholder agreements is less, since in those countries
legal disputes are, at least traditionally, less common than in other legal
systems.'*?

Shareholder agreements are addressed only sporadically in EU law, and
also often not codified in Member States, but rather are left to practice and
dogmatics.'** For instance, the Transparency Directive merely mentions
agreements about voting rights.'*> One cannot, however, deduce from
this the implicit admissibility of such agreements, since it merely links the
transparency of major shareholders with factual circumstances without
approving these Europe-wide.

However, in most European countries shareholder agreements are
permitted. This is true particularly where, as for instance in Germany
and the UK, it is stressed that only general contractual rules apply to

140 See Ch. 5, section I1.2.c, I1I below.

141 Cf, Ruffner (2000: 158); Romano (1993: 45 et seq.).

142 See also e.g. Ch. 2, section I11.1 above; Ch. 4, section 11.2; Ch. 6, section 111 below.

143 See Ch. 5, section I1I below; for Japan see West (2001a: 550) (voting agreements possible).
144 Werlauff (2003b: 207 et seq.). 145 Art. 10 of Directive 2004/109/EC.
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shareholder agreements.'*® This has, to be sure, been criticized,'*” and
is not consistently followed. For instance, according to UK case law, a
unanimous informal agreement of all shareholders can legally be equated
with a resolution of the general meeting.'** For unanimous shareholder
agreements, there may also be an obligation to make them public by for-
warding them to the registrar of companies (ss. 29(1)(b), (c), 30 UK-CA).
In both Germany and the UK, agreements on shareholder voting rights
are in principle possible."*” A fundamental cultural difference — whereby
in the UK the right to cast a vote is allegedly a freely alienable property
right, whereas in continental Europe the emphasis is more on protecting
the interests of the company and the general body of shareholders'’ —
can accordingly not be discerned.

In France by contrast, the reference to contractual freedom is not
regarded as decisive. It is instead said that agreements outside the arti-
cles would interfere with the ‘ordre public’ of company law.'*! Here too,
though, a trend can be noted increasingly to accept such agreements,
which are playing a growing role in practice.'”” Thus, agreements among
shareholders on purchase options are in principle permissible.'** Agree-
ments on voting rights were originally largely prohibited, so that after
debate at the general meeting the shareholder could opt freely for a posi-
tion.'”* More recently, however, a relaxation of this position has become
evident, and according to the case law voting agreements are, under partic-
ular conditions (notably, temporal and substantive limitations), valid.'>
A general definitive statement on the legality of shareholder agreements
is, however, not yet possible for France.

In the US, by contrast, agreements among shareholders are largely
permissible. This is true, first, for voting agreements, which are valid, and
in most states are subject to no restrictions (e.g. § 7.31 MBCA; § 218

146 See Stedman and Jones (1998: 57, 63); Xuereb (1989: 26 et seq.); for Germany cf. Noack
(1994: 63).

147 Noack (1994).

148 Stedman and Jones (1998: 59 et seq.). Similarly, in Germany it is possible that an agreement
by all shareholders can be of consequence for the company: see BGH, NJW 1983, 1910;
Noack (1994: 162 et seq.).

49 For Germany see RG, RGZ 133, 90; 158, 248; BGH, BGHZ 48, 163; Rodemann (1998: 24

et seq.); for the UK: Xuereb (1989: 101-2); Rodemann (1998: 327 et seq.).

0 Xuereb (1989: 101), (1989); on limits on voting rights see Ch. 5, section I1.2.a below.

131 See D. Schmidt (1998: 293 et seq.); Guyon (1998: 305 et seq.).

152 See Merle (2005: para. 58).

153 See Merle (2005: para. 326); Dalloz (2005: Art. L. 228-23 paras. 18 et seq.).

154 Cf. Rodemann (1998: 180 et seq.); Sonnenberger and Autexier (2000: 190).

155 See Guyon (1998: 306-7).
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DelGCL). Only in a few states is there, for instance, a requirement that —
in accordance with the provisions on voting trusts — agreements are valid
for only ten years and must be deposited at the seat of the company.'*® For
private companies, moreover, agreements among the shareholders which
modify statutory provisions are also permissible (e.g. § 7.32 MBCA).
These may, for instance, govern the exercise of corporate powers, the
management of the business of the corporation, or the relationship among
shareholders, directors and the corporation, unless it is contrary to public
policy (§ 7.32(a)(8) MBCA).

Summarizing, then, at an individual level shareholders can in principle
conclude agreements. Since by now the largely private utility of the joint
stock company is acknowledged,'*” it is consistent for shareholders to be
able freely to decide whether and how far they wish to exercise their rights.
This is of importance particularly to shareholders in unlisted companies.
Since for them selling the shares may be difficult for legal or practical
reasons,'*® it may be necessary to ensure for oneself further protection
through the articles of association or contractual agreements.

3. Corporate governance codes

Although the development of ‘best practice guidelines), ‘codes of con-
duct), ‘corporate governance principles’ and ‘corporate governance codes’
is not a new phenomenon,'”’ it seems recently to have been growing in
dynamism. This is true, first, of the guidelines from international orga-
nizations, particularly in the present connection the OECD Principles
of Corporate Governance.'®’ Secondly, a variety of other interest groups,
working groups and companies themselves draw up principles that praeter
legem guarantee compliance with particular standards of conduct.

In Europe, corporate governance codes began to make headway ini-
tially in the UK. After scandals in the early 1990s, historical tradition
led to a decision to adopt self-regulation. This was also in the interest
of the business community, as it gave them a say in the content of the
codes. Subsequently, the Cadbury, Greenbury and Hampel Committees
drafted various documents,'®" which were finally amalgamated into the

156 See Cox and Hazen (2003: §§ 14.03 et seq.). 157 See Ch. 1, section I11.2, 3 above.

158 See Ch. 4, section 1.3.c, d below. 159 See Kolk (1999).

160 See Ch. 2, section 1.1 above.

161 Committee on the Financial Aspects of Corporate Governance, Report of the Committee
on the Financial Aspects of Corporate Governance, 1992 (Cadbury Report); Study Group
on Directors’ Remuneration, Directors’ Remuneration: Report of a Study Group Chaired by
Sir Richard Greenbury, 1995 (Greenbury Report); Committee on Corporate Governance,
Report of the Committee on Corporate Governance, 1997 (Hampel Report).
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Combined Code of Best Practice. Today, this Combined Code is being
further developed by the Financial Reporting Council (FRC), a private
institution, which can however act without competitive pressure.'®” It
is of importance particularly for listed companies. While the Combined
Code is not a requirement or a formal component of the Listing Rules —
but is, in principle, to be assessed by shareholders themselves'®® — it is
attached to the Listing Rules as an annex and therefore obliges compa-
nies listed on the London Stock Exchange to make a statement in their
financial reports, stating whether, or to what extent, they comply with it
(‘comply or explain’). Moreover, since institutional investors frequently
insist on compliance with the Combined Code,'®* there is considerable
pressure not only to give such a statement but to follow it in toto.

There are now corporate governance codes also in France, Belgium,
Spain, the Netherlands, Italy, Germany, the US, South Africa, Canada,
Japan, China and Hong Kong, among others. For the European Union,
a study has shown that the various codes display a notably high degree
of commonality.165 But there are also differences in pattern, importance,
enforcement and language. Since these differentiations are beyond the
scope of this study and there are good summaries available electroni-
cally,'® T will here'®” merely consider the US and Germany by way of
example.

In the US, by contrast with the UK, there is no uniform nationally rec-
ognized corporate governance code. Such codes are instead mostly drawn
up by the companies themselves'®® and by institutional investors. How-
ever, the principles of influential institutional investors like the California
Public Employees” Retirement System (CalPERS), investor associations
like the Council of Institutional Investors, or the Business Roundtable, an
association of American CEOs, have the power to affect business prac-
tice in the US generally.'® Moreover, the NYSE’s rules now require every
company listed on the NYSE to publish a code of business conduct and

162 For criticism see Ferran (2001: 390 et seq.).

163 Preamble point 4, UK Combined Code.

164 Davies (2001: 278-9); see also Cheffins (1997: 645); for criticism, see MacNeil and Li
(2006).

165 See Modernising Company Law and Enhancing Corporate Governance in the European
Union — A Plan to Move Forward, Communication from the Commission, COM(2003)
284,at 11, 17.

166 E.g http://www.icgn.org; http://www.ecgi.org; http://europa.eu.int/comm/internal_mar-
ket/company/docs/corpgov/corp-gov-codes-rpt-partl_en.pdf.

167 But see also Ch. 7, section I11.3; Ch. 12, section I1.3 below.

168 E.g. http://www.gm.com/company/investor_information/corp_gov/ guidelines.html.

169 Cf. http://www.ecgi.org/codes/all_codes.php#USA; http://www.businessroundtable.org.
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ethics and corporate governance guidelines on its website (§§ 303A.09-10
NYSE Manual). As with the UK’s Combined Code, the company must
make it clear whether it follows a code or — if this is not the case — give
an explanation of why this is not the case (§ 406 Sarbanes—Oxley Act
2002).

Developments in Germany began relatively late. Towards the late 1990s,
various initiative groups'’ and individual firms began to draw up corpo-
rate governance principles. A German Corporate Governance Code was
established in 2002, which like the UK’s Combined Code brings together
some basic recommendations for good corporate governance. Listed com-
panies must state publicly whether and to what extent they comply with
the code.'”! Empirical research has found a high level of Code confor-
mity.'”?

This transnational trend in corporate governance codes might at first
seem surprising. It has in fact been stated in the literature that corporate
governance codes are typical of laxer company law regimes in common
law countries, since firms there are given greater discretion in structur-
ing their management and governance.'”” The apparent success of these
codes could accordingly be explained by a trend towards deregulation in
the civil law countries, were the law there too is beginning to develop
in the direction of Anglo-American laissez-faire. This notion, however,
clashes with the facts that no general deregulation trend exists, and that
the differences in the strictness of the law are not as unambiguous as they
might seem.'”* The reason for the current trend is thus to be seen pri-
marily in the internationalization of capital markets and of investors.'””
International investors active on the capital market expect foreign firms
to furnish reliable information concerning what principles determine the
management and governance of the company. Moreover, through this
pressure they also influence the content of codes, so that there ought also
to be convergence of the codes themselves.

Yet it should not be overlooked that this picture may change. For
instance, in most countries self-regulation of stock exchanges has over
time given way to a statutory framework. In the US too, following the

170 See e.g. the Corporate-Governance-Grundsitze of the ‘Grundsatzkommission Corporate
Governance’ (Frankfurter Initiativkreis) AG 2000, 109 et seq.; German Code of Corporate
Governance of the ‘Berliner Initiativkreis’ DB 2000, 1573 et seq.

171§ 161 GerAktG; §§ 285, 314(1)(no.8) GerHGB, § 325 GerAktG.

172 Werder et al. (2005).

173 Schulze-Osterloh (2001: 1436); see also Erhardt and Nowak (2002: 342).

174 See Ch. 2, section IV.1.b above. 175 See Ch. 8, section 111, IV below.
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Enron scandal, there has been an intensification of governmental supervi-
sion. Itis accordingly also conceivable in relation to corporate governance
codes that the legislator may decide in the event of further scandals and
abuses to anchor some of these rules in statute, in order to enable more
effective governmental enforcement.

V. Conclusion

International and European law tends to have piecemeal effects for share-
holder law, so that even today it is primarily national sources of law
which are the focus. In the context of national law, continental Euro-
pean, Anglo-American and Asian company and securities laws display
similar legal bases in their fundamental patterns. Theoretical views that
only or mainly rely on a single source of law have not become reality in the
present law. Nor have market forces alone brought purely de facto control
in any country. Instead, in all the legal systems discussed here, codifica-
tions of company and securities law, supplemented by case law, are to be
found. Moreover, there are common differentiations within companies
as a class, providing in particular for special laws for public companies.
Finally, statutory provisions are supplemented by articles of association,
shareholder agreements and corporate governance codes. Nonetheless, it
is possible to discern a number of differences, which also affect the sub-
stantive pattern of shareholder law. For instance, in countries whose law
is oriented towards listed companies, there is more information publicly
available,'”® and it seems likely that less mandatory law is balanced out
by enhanced legal ex post protection.'””

176 See Ch. 4, section I11.1, 2 below. 177 See Ch. 5, section 111 below.



Bases for a shareholder typology

It is not possible to consider all the details of the shareholder law of the
various legal systems under review. Accordingly, proceeding in principled
fashion, I will start with a consideration of what ‘type’ of shareholder the
law focuses on. Using this methodology, I will then determine how the
typical features of the shareholder’s position have been reflected in the
laws of the UK, the US, Germany, France, Japan and China (Chs. 5, 6).

I. The shareholder in the theoretical debate

Many approaches to classifying the shareholder into types can be found
in the literature. One particularly exhaustive subdivision comes from
Jennifer Hill, who distinguishes the shareholder as ‘owner/principal’ as
‘beneficiary’, as ‘bystander’, as ‘participant in a political entity’, as ‘investor’,
as ‘cerberus’ and as ‘managerial partner’.! Whether all these divisions can
be applied to all countries could be doubted. In Bernhard Grof3feld’s
words, the risk might be that we are looking at a foreign system through
the spectacles of our own experience of the world, our language and our
linguistic understanding.” The subdivision below makes it clear, however,
that in the present context there are internationally similar models for
explaining the shareholder’s position.

1. The shareholder as ‘owner’ or ‘quasi-partner’

In olden times particularly, but still today too, the terminology of the
shareholder as owner of the company was and is widely used. There are

! Hill (2000b: 42 et seq.).
2 Grof¥feld (1996: 106) (‘daf8 wir die fremde Ordnung durch die Brille unserer Welterfahrung,
unserer Sprache, unseres Sprachverstindnisses vernehmen’).
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many examples of this in the literature,” in court decisions,* in best-
practice guidelines,” and in legislative materials.®

This ‘ownership analogy’ does not, however, require that property-law
principles are to be applied to the position of the shareholder. Since such
principles are notappropriate, the pointis rather the notion that economic
ownership of the joint stock company is used to describe or promote
certain rights genuinely given to shareholders. Thus, the analogy entails,
for example, that shareholders as owners are entitled on dissolution of
the company to the assets remaining after deduction of other outstanding
liabilities. The ownership position also means that on the one hand the
shareholders as a totality can in principle freely do with the company
what they like and thus in principle need not tolerate any restrictions
imposed by the state or other participants in the enterprise. Furthermore,
the legal position of each individual shareholder is also protected, so that
interference by fellow shareholders the rights of the former is unlawful.
Finally, the share is, on this view, not just something that encapsulates
particular rights. Instead, its legal nature is to convey a portion of the total
property in the company.” Through his participation, the shareholder is
thus the owner not just of the share, but also of the enterprise itself.

This intensive rights-and-duties position of the shareholder fits in with
a quasi-partner conception of the shareholder.® On this concept, the prin-
ciple of the legal person’ does not rule out the assumption of direct legal
relations between individual shareholders and between shareholders and
management. If these relations are given a trusteeship pattern, one can
accordingly justify the protection of shareholders against abuse of power
by majority shareholders or by management.'’

w

See for Germany: Lutter (1991: 16); for China: Comberg (2000: 75-6); for the UK:
Grantham (1998: 554—5); MacNeil (2005: 256); for the US: Donald (2005).

Gambottov. WCP Ltd. (1995) 127 ALR 417 (High Court of Australia); on this decision see
also Davies (2003: 489-90); Hill (2000b: 42 et seq., 64 et seq.).

See Cadbury Report (1992: para. 6.1); No. 1 ChinCG-Code; Appendix JapCG-Principles;
Ministry of Economy, Trade and Industry (METI) and Ministry of Justice (MOJ), Guide-
lines Regarding Takeover Defense for the Purposes of Protection and Enhancement of Corporate
Value and Shareholder’s Common Interests, 2005 (English version in (2006) 21 ZJapanR
143), Purpose 2(i).

Begriindung zum Regierungsentwurf GerAktG 1965, printed in Kropff (1965: 13); Mod-
ernising Company Law (2002: para. 2.38).

See Grantham (1998: 562 et seq.); Davies (2003: 615); Henn (2002: para. 1591).

Cf. Hill (2000a: 21); Worthington (2001b: 261-2, 264); Guntz (1997: 36, 51).

See Ch. 4, section 1.1 below. 10 See Ch. 5, section 111 below.
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2. The shareholder as ‘member of an association’ or ‘parliamentarian’

The association-membership view'' is marked by the notion that in any
association individuals come together in order jointly to pursue an objec-
tive that would be precluded to each of them individually. Here, the legal
relations among shareholders, as well as between shareholder or manage-
ment and the association, play a decisive part. Membership as a special
legal relation thus gives the shareholder rights vis-a-vis the company.
Moreover, the association, rendered autonomous vis-a-vis its members,
counts, so that its purpose and functionality may set bounds to the exercise
of shareholder rights.

The importance of the overall organization, with its emphasis on the
position of the shareholder, is also stressed by the democratic or political
model of the company. Furthermore, the notion that the company is a
political entity implies a certain separation and limitation of powers."
The analogy with democracy, debated for instance in the US, Japan and
Germany,” highlights, however, that essential control over the company
is to remain with the shareholders. In this respect, the shareholders are
mostly seen not as the ‘citizens’'* but as the ‘parliamentarians’ of the
company, so that the general meeting is to be regarded as the parliament
of the company'” and thus as its ‘highest body’."®

In detail, however, there are differences in the justification and shape of
the democratic model. First of all, it may be a metaphor for the political
nature of decision-making and thus in particular a theoretical justification
for voting rights'” and the powers of the general meeting. The competence
of the general meeting is not, however, all-embracing on this view. A
certain delegation of power to management as the ‘government’ of the
company and a residual competence of the general meeting for questions
of principle may very well fit the political model.'® Equally, however,

1 See generally Lutter (1980); Habersack (2001: 194-5); cf. also Habersack (1996); Miilbert,
in: GrofkommAKktG (1999: vor § 118 paras. 188, 196 et seq.); similarly, Ireland (1999: 32
et seq., 47 et seq.).

12 Cf. Parkinson (1993: 21 et seq.); Hill (2000a: 20); Comberg (2000: 88-9); K. Schmidt (2002:
866).

13 See generally Grofifeld (1971: para. 4-194); for the US: Cheffins (1997: 152); Hoschett v.
TSI International Software Ltd., 683 A 2d 43, 45-6 (Del. Ch., 1996); for Japan: Inaniwa and
Brondics (1987: 17); Taniguchi (1988: 195); for Germany: K. Schmidt (2002: 837); Becker
(2001: 1).

4 But see Lutter (1973: 35 et seq.); Donald (2005: 308). 15 Davies (1997b: 15).

16 See Ch. 5, section I.1.a below. 17 See Ch. 3, section I1.1 below.

18 Cf. Hill (2000b: 52-3); Werlauff (1993: 212); Licht et al. (2001: 47 note 76).
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in this case efficient monitoring of the company management by the
shareholders, and its responsibility for its conduct, must be guaranteed, '’
since it would not be democratic if management could act autocratically
and ‘monarchically’ according solely to its own ideas.

The parliamentary model must not, however, be confined to this level of
delegation. Based on the political element of shareholder democracy, it is
possiblein addition to extend the shareholders’ sphere of influence beyond
mere control of management. It is therefore argued that at least institu-
tional shareholders can be actively engaged partners of management.”’
This fact can also be strengthened on the ground of general public interest,
if it is considered politically desirable to regard shareholders as more than
mere suppliers of capital.”! Finally, the political model is of importance
not just for the position of shareholders. For the democratic legitimation
of corporate governance, it may also be concluded that all those whose
interests are affected ought to be involved in the company.”” Alongside
the shareholders, who are already involved because of their financial risk,
this may include, for instance, employees and other stakeholders.”’

3. The shareholder as ‘investor’ or ‘bystander’

The shareholder’s active position contradicts the view that today the share-
holder is above all an investor. The US version of contractual theory”* in
particular stresses that shareholders, like bondholders or other creditors,
merely bring capital into the company and as a corollary obtain only this
investment opportunity. In the UK, the focus is also often on the interests
of the shareholder as an investor, and it is for instance said that the large
company, where the participation of shareholders is restricted to their
investment, is the archetype of company law.”” A similar position is dis-
cussed in Japan.”® Some academics advocate here that, for example, the
company is to be regarded as a foundation, making the shareholders not
members, but mere beneficiaries, receiving only pecuniary benefits.”” In
Germany, there is an intensive debate on the nature of shareholdership.
In general, it is emphasized that, by contrast with the members of a small
company (GmbH), the shareholders of a joint stock company are more
capital-providers than co-entrepreneurs, so that the company is to be

9 See Hill (2000b: 60); Parkinson (1993: 159). 20 Cf. J. Pound (1995), (1993).
2l Lutter (1973: 44). 22 See Hill (2000b: 52—3); Bachmann (2001: 639—40).

23 See Ch. 5, section II.1.a below. 24 See Ch. 2, section IV.1.a above.

2> Grantham (1998: 557); similar Worthington (2001b: 260, 310-11).

¢ See Taniguchi (1988: 199). 27 Cf. Kliesow (2001: 65).
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regarded as a pool for capital.”® More specifically, in the nineteenth cen-

tury Otto von Gierke already saw the joint stock company as a pure asset
cooperative, in which participatory rights are only auxiliary to the pur-
pose of guaranteeing the assets.”” Giinther H. Roth also questions whether
joint stock companies are still associations, or not rather institutions that
should be treated like investment funds.*’ Finally, Peter Miilbert points
out that capital-market-oriented features can be identified in the German
Companies Act 1965 (GerAktG). He therefore sees the shareholder in a
hybrid dual role as association member as well as investor, which has also
to be taken into account in interpreting the GerAktG.’!

At the level of the persons acting for the company, the ‘shareholder as
investor’ is more of a bystander, with management instead constituting
the ‘most important body’.>> The investor-oriented view is thus explicitly
directed against the concept of shareholder democracy.”” A specialized and
centralized management is seen as suiting the essence of the joint stock
company.”* This is also regarded as most effective, since most shareholders
lack the interest or ability themselves to guide the enterprise’s destiny.”
By selling his shares the shareholder can correct his investment decisions
at low cost and with little trouble. Finally, the democracy analogy is criti-
cised, because in the joint stock company the shareholder counts not as a
member with equal rights, but as a capital-provider. For instance, in the
joint stock company it is not the principle ‘one shareholder one vote’ but
the principle ‘one share one vote’ that applies.”® Whereas in a democracy
a parliamentarian can always have only one vote, a shareholder can by
controlling more shares gain more voting rights and consequently more
influence.

II. Real types of shareholder

A distinction is often drawn between short-, medium- and long-term
investors. Further, it can be distinguished according to the person of the

28 See e.g. Lutter (1991: 16-17); Kiibler (1998: 8-9); Miilbert (1996a: 63).

2 0. von Gierke (1868/1954: 533 et seq.); see also Mestmicker (1958: 346).

30 Roth (1972).

31 Miilbert (1996a: 94 et seq.); Miilbert in: GrofkommAktG (1999: vor § 118 paras. 199
et seq.).

32 See Buxbaum and Hopt (1988: 181-2); Hirte (2003: para. 3.218).

33 E.g. Wietholter (1961: 49 et seq., 77 et seq., 135); Roth (1972: 209-10); Wiedemann (1980:
352-3); Bachmann (2001: 639-40); Licht et al. (2001: 47).

34 See also Ch. 5, section I.1.b below. 35 See also Ch. 4, section II.1.b below.

36 See Ch. 3, section II; Ch. 4 11.4.b below.



BASES FOR A SHAREHOLDER TYPOLOGY 65

investor and the fraction of the company he or she owns. The result is that
there are different types of investor, such as small private shareholders,
holders of employee shares, major investors, and institutional investors,
who all pursue different investment strategies. This is also reflected in
their expectations of the law. For dissatisfied small investors in particular,
the simplest option is often to sell their shares. By contrast, for institu-
tional investors, co-administration rights are of greater importance. This
is true even where they are investing more in the market than in a specific
firm, since the sale of a particular firm’s shares would mean sacrificing
their risk-efficient portfolio. Moreover, for a typology of shareholders, the
various real types of company have to be taken into account. The main
types here are the company with widely dispersed shareholdings, the com-
pany with one or several blockholders, the company with one majority
shareholder and the company incorporated as a subsidiary in a group of
companies.

Legally, the question arises which type of shareholder is or ought to
be favoured in the given regulations. Here it is by no means a matter of
course for the legislator to use the real types as the basis for his legislation.
For instance, in Germany, the drafters of the 1937 GerAktG explicitly
rejected a differentiation of long-term and speculative shareholders, since
the shareholder’s legal position could not depend on his intentions.’”
Chinese law, in distinguishing according to the person of the investor,
constitutes a rare exception internationally.’®

Moreover, different types of shareholder may also be brought about
through provisions in the articles of association. Here the question arises
not just what position articles of association have in general in the country
in question,’® but also whether within the individual company a distinc-
tion may be made according to the different types of shareholder.

As a general starting-point, it can be taken that in most countries all
shareholders have the same rights, a principle frequently accompanied by
the equal-treatment principle in company law*’ and the ‘one share one
vote’ principle.*! Yet it is possible to depart from this basic principle to
a greater or lesser degree and to set up various shareholder types defined
in the articles.*” The shareholders then mostly enjoy some protection of

37 See Miilbert (1996a: 61); Brindel, in: GroRkommAktG (1992: § 12 para. 20).

38 See Ch. 2, section II1.1 above. 39 See Ch. 2, section V.1 above.

40 See Ch. 5, section I1.2.b below. 41 See Ch. 4, section I1.4.b below.

42 In the UK this is also possible outside the articles; cf. generally van Ryn (1990: para. 5-156);
for Germany: §§ 11, 26(1) GerAktG; for the US: O’Kelley and Thompson (1996: 196-7).
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their vested rights, since their assent is required, at least for a change in
their type.*’

In detail, in the US, the UK and the Japan, there is considerable dis-
cretion in the issuing of different types of share.** In Germany, France
and other countries of continental Europe, special provisions commonly
lay down the admissibility and form of transfer-limited shares, preference
shares, multiple voting rights, voting caps etc.”” An exception to this gen-
eral picture is China. Here, § 132 ChinCA empowers only the government
to make special provisions on the issue of new types of share, so that at
present it is doubtful whether and to what extent departures from the
principle of the uniform share are possible.*

Finally, a distinction has to be made between different types of compa-
nies. Usually, for private companies there is more flexibility in structuring
different types of shares than for public companies. The reason for this
is, first, that, for a stock exchange listing, departures from the uniform
share are often impermissible.*” Secondly, corporate governance codes
may stipulate the ‘one share one vote’ principle,* so that pressure is exer-
cised against particular modes of differentiation. Thirdly, market forces
are not to be underestimated. Since unusual share types may hamper
trading on the exchange, the market’s need for standardization brings an
(even internationally) convergent homogeneity of the share.*’ This con-
vergence will, however, not be absolute. While in the political debate the
uniform share is often called for, nevertheless in the OECD consultations
and in the new European Takeover Directive, for instance, no agreement
on the ‘one share one vote’ principle could be reached.””

III. Conclusions

A typology of shareholders is possible from various standpoints.
From theoretical viewpoints, the models of the shareholder as owner,

43 Cf. van Ryn (1990: para. 5-157); § 10.04 MBCA; § 242(b)(2) DelGCL; Art. 60(1) SE-Reg;
Art. 25(3) of the Second Directive 77/91/EEC; Art. L. 225-99 FrCCom; s. 630 UK-CA;
§ 322 JapCA; §§ 138, 141(3), 179(3) GerAktG.

446§ 6.01(a), 8.04 MBCA; s. 630 UK-CA; Art. 46 Draft Model Articles of Association for
Public Companies (June 2006) (old Arts. 2 and 3 of UK-Table A); §§ 107, 108 JapCA.

45 See Ch. 4, section 1.3.c, I1.4.b below. 46 See Ch. 4, section 1.3.c below.

47 Cf. Coffee (1999b: 683 et seq.) and Ch. 4, section 11.4.b below.

8 No. 2.1.2 GerCGK; Euroshareholders Corporate Governance Guidelines (2000: No. IT).

4 For empirical data see Deminor (2005).

50 See annotation to No. IIT.A.1 OECD-Principles 2004 (‘The Principles do not take a posi-
tion on the concept of “one share one vote”. However, many institutional investors and
shareholder associations support this concept’); on the EU Takeover Directive see Ch. 5,
section [1.1.a below.
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quasi-partner, association member, parliamentarian, investor and
bystander can be distinguished (section I above). Since reality does not
exactly reflect these models, further indications have been given of various
real types of shareholder, where differentiation may for instance be made
according to duration of investment, extent of involvement or the person
of the investor. This also includes the possibility of addressing different
types of shareholder through the articles of association (section IT above).

Consequently, there is no uniform model of shareholdership. Jennifer
Hill has already correctly stated that ‘it is not surprising, that a one-
dimensional model of the past, such as the “shareholder as owner” is
inadequate today and can result in a disjunction between law and reality.
An examination of the variety of possible roles for shareholders in the cor-
porate enterprise is justified.””' Across the various countries under study,
there are indeed both shareholders with an exclusively financial inter-
est and those involved entrepreneurially. Any theoretical schematization
is thus in tension with reality, where ‘the shareholder’ with necessarily
determined behaviour patterns and primary interests does not exist.

The following investigation of the status quo approaches each statu-
tory type of shareholder, first, through an ‘adjectival’ characterization
of various features of shareholders. These terms, such as ‘the informed
shareholder’ or ‘the protected shareholder’, are to be understood here nei-
ther absolutely nor conclusively. Instead, the question asked is whether
this type is a reality in shareholder law in the individual countries. Sec-
ondly, the types of shareholder addressed in this part will be used to
analyze whether there has been convergence in shareholder law. As details
will always differ in different legal systems, this principled approach®” is
used to determine how the typical features of the shareholder’s position
have been reflected in UK, US, German, French, Japanese and Chinese
company law.

1 Hill (2000b: 78). 52 See also Ch. 1, section V.2 above.



The ‘shareholder as such’

The term ‘shareholder as such’ refers to those elements in the shareholder’s
position that relate to his typical original rights." These involve, first, the
expectation that his investment will pay off at some time in the future,
through selling his shares or receiving dividends (section I below: ‘the
profit-oriented shareholder’). Secondly, shareholders, by contrast with
creditors, typically have a legal entitlement to become active through their
vote (section I below: ‘theactive shareholder’). Both options are enhanced
by the information the shareholders receive, or must furnish about them-
selves (sections IIT and IV: ‘the informed shareholder’; ‘the anonymous
shareholder’). For, if a shareholder had no information about, say, the
company’s situation or other shareholders, he would have difficulty decid-
ing when to become active or to realize his profit. In contradistinction to
these aspects, when it comes to the ‘shareholder’s position in the power
structure of the company’ (Ch. 5), the focus shifts to the shareholder’s
relationship to other people or institutions of the company (‘the deciding
shareholder’, ‘the protected shareholder’, ‘the litigating shareholder’).

I. The profit-oriented shareholder

The profit-oriented shareholder is interested, first, in avoiding claims
being made on him for the company’s expenditure (subsection 1 below).
Secondly, he wants his investment to bring a profit in the short, medium
or long term (subsections 2 and 3 below) — although he is not certain of
this profit expectation, since investment in a firm’s equity is closely tied
to the firm’s fate and not limited to the credit risk.

From a theoretical viewpoint,” various focuses could be taken. The
‘shareholder as owner’ is in principle unrestricted in his conduct. Since his
personal interests are relatively closely bound up with the company’s, he
can dispose of his own enterprise’s money by selling his share of ownership

1 See also Ch. 1, section I1.1 above. 2 See Ch. 3, section I above.
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or drawing value from the undertaking through dividends. The ‘share-
holder as investor’, too, values these possibilities. Although he is similarly
interested in a regular dividend, here he is primarily interested in buying
and selling the shares. For, if the investor is dissatisfied with company
policy, including its failure to distribute profits, he will not intervene in
the company’s business policy, but instead sell his shares. This is differ-
ent with the ‘democratic model of the company’. Since here the primary
responsibility lies with the shareholders, the general meeting has to decide
on the distribution of profits. However — as with the sale of shares — it
is also the interest of the overall organization that counts. It may there-
fore be that statutory restraints should prevent short-term speculation or
excessive distribution of profits.

1. Limited liability

The shareholders must bear the costs arising from their becoming share-
holders. These costs may arise because of initial capital costs or through
the buying price. Payments made in connection with the founding of a
company’ are typical in particular of the model of the shareholder as
owner, since founder members are often closely associated with the com-
pany. The purchase — and also the sale (see further subsection 3 below) —
of shares is, by contrast, an expression of an investor-oriented mode of
becoming a shareholder.

Furthermore, a person who has become a shareholder may subse-
quently, apart from falls in the value of the shares, incur financial losses
by, exceptionally, being called on directly to meet demands on the com-
pany. This is not, however, the usual case, since the principle of limitation
of liability is there to promote investors’ investment-readiness and thus
promote the company’s ability to attract capital. The background here
is the concept of the joint stock company as a legal person’ or separate
legal entity,” which is today by and large universally accepted. Histori-
cally, however, this has not always been the case. For instance, in the UK

3 E.g. § 54 GerAktG; § 34 JapCA; § 3 ChinCA; for a comparative overview see van Ryn (1990:
paras. 5-122 et seq.).

* See generally van Ryn (1990: para. 5-134), and e.g. § 54(1) GerAktG, Art. L. 225-1 FrCCom.

> Cf. on Germany: § 1(1) GerAktG; on Japan: Bottomley (1999: 45); on China: Tomasic and
Fu (1999: 149); Wei (1998: 368); but as with the French concept of the ‘personne morale’
(Merle (2005: para. 74)), Chinese law also regards partnerships as ‘legal persons’, cf. Sharma
(1999: 370).

¢ On the UK: Davies (2003: 27), Griffin (2000: 6); on the US: Hamilton (1992: 196).
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it was not untill the fundamental Salomon v. Salomon judgment that the
concept of a separate legal entity came to be accepted.” And, for a long
time, many legal systems were inconsistent about the separation of com-
pany and shareholder, since the one-person company was denied recog-
nition. Today, however, in most countries, one-person companies are
permitted.”

Regarding the question of shareholders’ liability, in most countries
there are two situations where limitation of liability does not operate.
First, founders can be liable where the legal or statutory capital is not paid-
up.” Secondly, according to the case law in the US,'” the UK,'' Germany,'”
France'’ and Japan,'* in exceptional cases ‘lifting the corporate veil is pos-
sible.”” Although the attempts are made to establish general requirements
and legal consequences, ultimately it amounts to a form of abuse control
in the individual case. The differences that exist between these jurisdic-
tions are thus not based on differing conceptual approaches. Instead, the
importance of direct liability depends on, for instance, whether special
provisions for groups of companies operate, or whether the requirement
for a minimum level of capital makes undercapitalization of new firms

less likely.

~

Salomon v. Salomon & Co. [1897] AC 22 (House of Lords); cf. also Lee v. Lee’s Air Farming

Ltd [1961] AC 12 (Privy Council); Grantham (1998: 557 et seq.); Ireland (1999: 42 et seq.).

See e.g. § 2 GerAktG; § 25 JapCA; § 2.01 MBCA; s. 7 UK-CA; Art L. 223-4 FrCCom (for

the ‘entreprise unipersonelle a responsibilité limitée’) and Art. L. 227-1 FrCCom (for the

‘SAS unipersonelle’); § 24 ChinCA (for the Ltd; for a plc two persons are required, § 79

ChinCA); for the EU see also the Twelfth Directive, 89/667/EEC, and Art. 5 of the Second

Directive, 77/91/EEC.

E.g. § 65 GerAktG; Art L. 228-28 FrCCom; § 52 JapCA.

10 See e.g. Walkovszky v. Carlton, 276 NYS 2d 585 (2nd Cir. 1966); Laya v. Erin Homes Inc.,
352 SE 2d 93 (West Virginia 1986); Baatz v. Arrow Bar, 426 NW 2d 298 (South Dakota
1990); Sea-Land Services v. Pepper Source, 941 F 2d 519 (7th Cir. 1991); Kinney Shoe Corp.
v. Polan, 939 F 2d 209 (4th Cir. 1991).

1 See e.g. DHN Food Distributors Ltd v. Tower Hamlets LBC [1976] 1 WLR 852 (Court
of Appeal); Adams v. Cape Industries plc [1990] Ch 433 (Court of Appeal); Creasey v.
Breachwood Motors Ltd [1993] BCLC 480 (Queen’s Bench); Yukong Line Ltd v. Rendsburg
Investment Corporation [1998] 1 WLR 294 (Queen’s Bench).

12 BGH, BGHZ 20, 4; 54, 222; 68, 312; 122, 123; ZIP 1994, 867. The German Constitutional
Court has confirmed its constitutionality (BVerfG, BVerfGE 13, 331).

13 See Hertig and Kanda (2004: 93—4) (also on the ‘de facto director’).

4 See Takahashi and Sakamoto (2005: 253—5) (on a decision by the Fukuoka District Court);

Kawamoto et al. (2001: paras. 233 et seq.); Kliesow (2001: 72 et seq.); Bottomley (1999:

45); Hayakawa (1996: 271); Kawamoto (1994: 78-9).

This is being discussed for Chinese law too: see Schipani and Liu (2002: 62).
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2. Profit realization while remaining in the company

The parallels to limited liability do not extend to the question of how the
shareholder remaining in the company can realize his profit. Yet, here too,
one can discern some convergence.

a) Legal bases for profit distribution

In early times, joint stock companies were as a rule established for a
particular project, so that shareholders were entitled to a profit payout
only after the project came to an end. This changed, however, after the
eighteenth century, whereafter the duration of the company was as a
rule no longer limited. Given the advantages of a supra-individual and
permanent legal existence, it became common to distribute profits in the
course of active business. Yet, in none of the countries studied here is there
a mandatory right to a dividend.'® Although in Germany, say, the right
to a dividend has a statutory basis (§$ 58(4), 60, 174(1) GerAktG), this is
merely an entitlement to a decision on profit utilization. Only after this
decision has been made is there a claim to a distribution of dividend.'”
A resolution to distribute the annual dividend'® presupposes the adop-
tion of the annual accounts. While in Germany the general meeting was
until 1937 competent for both decisions, nowadays the general meeting is
usually only responsible for the decision on the use of the operating profits
(§§119(1)(no.2), 174(1) GerAktG). Adoption of the annual accounts is as
arule done by the supervisory board (§ 172 GerAktG), unless the supervi-
sory board does not approve the accounts or the executive and supervisory
boards resolve to leave adoption to the general meeting (§ 173 GerAktG).
The general meeting’s powers of decision-making are broader in France
and China. Here, the general meeting decides on both the approval of
the annual accounts and on the distribution of profits.'” In France, this
is partly because smaller firms too have traditionally been run as joint
stock companies.”’ Since these firms are mostly not listed, making sale
of their shares harder, it is more important for shareholders to be able to
take profits through dividends. Moreover, shareholders in small firms are
closer to business operations, so that they may be better able to decide on
the annual accounts. In China, by contrast, while it is usually the case that

16 Sweden is different: see Milman (1999: 8).

17 Cf. generally van Ryn (1990: para. 5-138).

On interim dividends see Ch. 4, section 1.2.d below.

19 Arts. L. 232-11, 232-12 FrCCom; §§ 100, 38(nos. 5, 6) ChinCA.
See Ch. 1, section I1.1 above.
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only larger firms are run as companies, the general meeting’s power here
is in line with the usual full powers of Chinese general meetings, which
permits the state, as the major shareholder, to secure its influence.”’ A
mixed form of competences can be found in Japan. In principle both the
adoption of the annual accounts and the decision on profit utilization are
for the general meeting (§$ 438, 454 JapCA). This has, however, gradu-
ally been relaxed, first for companies with more than 1,000 shareholders
(§ 16(1) JapCCExcA) and then for the monist model of corporate gover-
nance (§ 21-31 JapCCExcA). According to the current law, the board of
directors decides on the distribution of profits if this is provided for in the
articles and if the company has an ‘accounting auditor’** (§ 459 JapCA).
This moves Japanese law closer to US law. Under the US approach, the
board of directors decides generally, independently of the general meeting,
on the amount of the dividend.” It is not yet clear whether shareholders
can require profit distribution to be decided on by the general meeting.
Entitlement to a decision on distribution exists only in cases of abuse,
something rarely presumed in public companies.”* A primary compe-
tence of the management would also be possible in the UK by means of
a provision in the articles of association.”” The model articles, however,
provide for adoption of the dividend by the general meeting.*

Altogether, then, shareholders in the continental European countries
and China seem more easily able to draw profits from the company
through their own actions. This assessment, however, changes if the pro-
visions on the amount of the dividend and actual practice are taken into
consideration.

b) Provisions on the amount of dividend

In the legal systems with minimum legal capital requirements, dividends
can usually be distributed only out of net profits. Moreover, the general
meeting may be obliged to put a particular proportion of profit into the

2l See also Ch. 5, section I.1.b below.

22 All companies with committees (in contrast to a board of auditors) and all large companies
(§ 2(6) JapCA) must have an accounting auditor (§$ 3