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Introduction: Writing Greek Law

This book examines the history and significance of writing in Greek law. I
start from the assumption that although writing in general, and writing law
in particular, share certain common features in almost any culture, there
are also culturally specific aspects to writing and writing law. I shall argue,
in fact, that writing, and specifically writing law, played a significantly
different role in Greek law than in other comparable “premodern” soci-
eties.” Moreover, both by its presence and just as importantly by its
absence, writing was a key factor in shaping the special, even unique,
nature of Greek law. Thus, a study of the history of writing and Greek
law from the beginning through the classical period and (briefly) into the
Hellenistic Age will help us understand what Greek law is, how it devel-
oped in the special way that it did, and why it became so different from the
legal systems with which most legal historians are familiar. The results of
this study have important implications for resolving the long debated
question of “the unity of Greek law” — that is, in what sense, if any, it is
useful to speak about “Greek law” as a coherent institution — and for
understanding the special nature of Greek law.

My thesis, in brief, is that from the beginning, the Greeks used writing
extensively for legislation with the intent of making their laws available to a
relatively large segment of the community, whereas other cultures wrote
extensive sets (or codes) of laws for academic purposes or propaganda but
these were not intended to be accessible to most members of the commun-
ity and had relatively little effect on the actual operation of the legal system.

" I'leave the term “premodern” intentionally vague, but in general T use it to designate a society that has
some sort of state, as opposed to tribal, organization, that makes use of writing, and has established
judicial procedures. For this study I will draw my comparisons primarily from the premodern legal
systems of the ancient Near East, particularly the code of Hammurabi, from early English common
law, and from early Roman law. Several other premodern legal systems I have examined, such those of
medieval Europe and China during the Qing dynasty, seem to be consistent with my thesis, but to
keep this study manageable, I confine my comparisons to the three areas mentioned above.
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On the other hand, the Greeks made very little use of writing in their legal
procedure and allowed only a minimal use of writing during the trial itself;
other cultures made far more use of writing in this area, often putting
written documents at the heart of the trial process. These features of
writing in Greece worked to keep the law from becoming overly technical
and to prevent the development of the sorts of legal professions found in
most other legal cultures.

The three words in my title, “Writing Greek Law,” may seem fairly
straightforward, but they raise important issues that need to be discussed at
the outset. I begin with writing, a complex phenomenon that developed at
different times, in different ways, and for different purposes in societies all
over the world. No single theory explains the invention or the effect of
writing, and so I will confine myself to writing in post-Bronze-Age Greece.
Our earliest evidence for the Greek alphabetic script, the ancestor of later
Roman and Ciyrillic scripts, comes from inscriptions dated to around 750
or a bit earlier.” Whether this script was first invented in the half century or
so before this time, as most classicists think, or perhaps two or three
centuries earlier, as many Near-Eastern scholars and a few classicists
think, is of no relevance for this study, since in the absence of earlier
texts, we can only guess what writing was like before the time of these
inscriptions. Greek script is clearly based on Near-Eastern consonantal
scripts in use in the ninth or tenth centuries, and most probably on the
Phoenician version of these scripts. The most important Greek innovation
was to take several signs for consonants not used in Greek and use them for
Greek vowels, thus producing the first fully alphabetic script, as distinct
from the consonantal scripts that preceded it. This development made it
easier for a reader to pronounce unfamiliar words phonetically, and this
enabled more people to gain the ability to read and write. This was
probably one reason why, as we shall see, rates of literacy in Greece, though
low by standards of modern developed countries, were certainly higher
than those of the ancient Near East or the Greek Bronze Age.

As for the term “Greek,” the decipherment of Linear B has shown that
Greek-speaking people entered the area we now call Greece during the
Bronze Age, perhaps around 2000. This civilization came to an end
around 1150 and with it knowledge of the Linear B syllabic script, used to
write Greek, also ended. Whether Greeks in the Bronze Age had law in

* All dates in this book are BCE unless the contrary is either noted or obvious. For further discussion
and references, see below, Chapter 2.
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any sense is a subject of speculation,’ but if they did, we can do nothing
more than guess what it was like; thus, in this study I will ignore this
period; for our purpose, Greek civilization begins in the prehistoric period
following the fall of the Bronze Age, the period often called the Dark Ages,
which lasted until around 750.* Greek civilization continued through the
archaic and classical periods (ca. 750-500 and 500—323 respectively), and
then into the Hellenistic period, which began after the death of Alexander
the Great in 323. With the Roman conquest of Greece from about 150 to 30
BCE (later in parts of the Near East) Greek culture usually coexisted with
Roman culture (and with Roman law). This study will focus largely on the
archaic and classical periods, with some brief remarks on the Hellenistic
period (down to the first century BCE) at the end.

The meaning of the term “law” has been discussed extensively. In Early
Greek Law 1 accepted the systematic and logical, though fairly narrow,
positivist view of H.L.A. Hart, that law required a relatively formal
procedure for settling disputes together with a set of rules that were in
some way recognized as special and as having a special authority, and could
thus be called laws (Gagarin 1986: 1-9). I also argued that before the Greeks
wrote laws, they had no true laws, because they had no other means besides
writing to “recognize” (in Hart’s sense) a law — that is, to differentiate a law
from other kinds of rules. In preliterate Greece rules that we might call laws
existed, but, as we see in a work like Hesiod’s Works and Days, these rules
were preserved and transmitted side by side with religious rules, rules of
etiquette, practical rules of agriculture, and many others. I concluded,
therefore, that in early Greece, legal procedures came into existence before
substantive laws were “recognized” by being put in writing.

I continue to find Hart’s positivist framework useful for the study of law,
and in particular for understanding the effects of writing, but we need to be
more flexible in thinking about law, particularly law in a preliterate society.
Anthropologists have long studied law as dispute-settlement — that is, law
settles disputes and resolves conflicts that threaten the social order, thereby
maintaining order and benefiting society. The Greeks themselves arguably
took this view of law, which is implicit in Hesiod’s portrayal of the iron age,
in which law is absent, in the story of Deioces (below Chapter One), and

? See van Effenterre 1989 and C. Thomas 1984 for two different approaches to this question. Both
scholars assume a moderate degree of continuity between the Bronze Age and later Greek civilization,
but it seems that in most respects the break was nearly complete (Raaflaub 1997a: 625-6 summarizes
the argument).

* Some would dispute the term “dark” age, and of course as archaeology unearths more material, this
period becomes steadily less dark.
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elsewhere. But this is not the only way that law can be understood, and
stimulated by recent work in anthropology, scholars are beginning to
understand Athenian law in terms of “regulating [not resolving] conflict”
(Osborne 1985: 52) and even as promoting conflict in some cases by
providing a forum for (male, aristocratic) conflict to play out. In this
view, litigation is not only a means of punishing violations and restoring
order, but is also an important ritual process working to construct and
validate the community’s norms and values.” From this perspective, law
(dike) resembles other forms of competition (agon) in Homer, such as
athletic contests: just as games negotiate and validate athletic status (X is
the fastest runner, Y the best wrestler, etc.), so too, diké negotiates and
validates an individual’s general standing in the community.

Even if we understand law in this way, however, we should not deny its
value in settling disputes. Just as the games at the funeral of Patroclus, with
their host of minor conflicts all peaceably resolved in different ways, stand
in sharp contrast both to the conflict between Achilles and Agamemnon
(which could not be resolved by the community itself but was finally
brought to an end by external events) and to the war that has been
suspended, but only temporarily, so too, the “trial” that takes place on
Achilles’ shield (Chapter One) is a prominent feature of the city at peace
because it prevents disputes like this from becoming destructive. Thus law
may be a forum for regulating and even promoting conflict, and for
negotiating community values, but at the same time, it prevents conflict
from becoming open warfare.

In what follows, I will thus treat law both as conflict resolution and
conflict regulation, resolution being more often the explicit message of
a law, with regulation often observable in the background. In addition,
the positivist view of law as a set of certain kinds of rules will also be useful,
especially in thinking about the significance of the introduction of written
laws.

Whatever the problems raised individually by the words “writing Greek
law,” combinations of these words are even more problematic. To begin
with “writing Greek,” in addition to the dispute about the date when the
Greek alphabetic script was invented, there is considerable disagreement
about issues such as why the Greek alphabetic script was invented, and who
could (and who did) read and write this new script. The reasons why the
Greeks first wrote are not directly relevant to this study, since as far as we
know, laws were not written for at least a century after writing was first

> Among those sharing this approach are Cohen 1995; Foxhall 1996: 133—40; and Johnstone 1999.



Writing Greek Law 5

used. Unlike other cultures, it does not appear that the Greeks invented
writing for commercial purposes, since during this period there is scarcely
any evidence of writing for commerce or of laws written to meet commer-
cial needs. Commercial accounts may have been kept on perishable mate-
rials, as they were in the Bronze Age (where the accident of fire led to their
preservation), but it is nonetheless striking that among the hundreds of
surviving archaic inscriptions, none (to my knowledge) is a commercial
document per se, and very few early legal texts are relevant to commerce. As
we shall see, the experience of writing was not the same for the Greeks as for
other cultures, and it seems highly unlikely that they invented writing for
commercial purposes.”

A more important question for us about writing Greek is whether the
creation of a more fully alphabetic script, including vowels, than the Near-
Eastern script from which it was derived made the experience of reading
and writing Greek something different from what it was in other cultures.
Here, we need not follow Havelock in maintaining that (to oversimplify)
the creation of a true alphabet led the Greeks to think rationally;” but it
does seem likely that from the beginning Greek would have been easier to
read and write than other early scripts, and in particular that it was easier
to read unfamiliar texts in Greek. A notable feature of early Greek writing is
the variety of texts we have and the spontaneity many of them suggest
(see B. Powell 1989). This is particularly striking in contrast to the uses of
writing in the Greek Bronze Age, which was mostly for keeping records
within the large palace administrations, or even the ancient Near East,
where writing is confined mostly to traditional works of literature, official
historical records, commercial and legal documents, and a few other
purposes. It is also generally accepted that whereas in these other cultures
writing was primarily in the hands of professional scribes, a far greater
diversity of people could write and read in Greece.

As for “writing law,” I have already alluded to Hart’s analysis of laws as
rules. He distinguishes “primary rules” (rules of conduct) from “secondary
rules.” These latter are of three types, rules of recognition, rules of change,
and rules of adjudication, which specify (respectively) how we know that a
rule is a law, how existing laws are changed or new laws are enacted, and
how disputes are settled concerning the meaning or application of a law or

¢ This is not to say that B. Powell (1991, 2002) is correct that the Greeks invented the alphabet in order
to write down the Homeric poems. But the Greek alphabet does appear to have been designed to
record the sound of speech, not to record objects, as commercially inspired scripts often do.

7 See Havelock 1963, 1982, and other works. Herrenschmidt 2000 takes the idea that reading Greek
creates a special mentality even further (below, Chapter 2, n. 3).
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set of laws.” Particularly useful is Hart’s notion of rules of recognition.
These may take many forms, from the widely accepted understanding that
a specific list of rules is authoritative, to more complex rules specifying, for
example, enactment by a certain body or pronouncement by a certain
magistrate. But a major limitation of Hart’s analysis for our purposes, is
that (as noted above) it sheds little or no light on the situation in early
Greece, where a legal process existed without “recognized” legal rules.

Although in Hart’s analysis writing usually plays a crucial role in
recognition of law, he does not claim that recognition necessarily requires
writing. A set of rules that are preserved and transmitted orally from one
authoritative poet or speaker to another and are widely understood to be
authoritative would satisfy Hart’s rule of recognition. But actual historical
examples of this are rare. The best known may be medieval Icelandic
society as portrayed in the sagas, particularly in Njal’s Saga, which I discuss
in detail below (Chapter One). But even if a few other such examples of
recognized oral laws could be cited, there is no evidence for oral or
unwritten laws with this kind of authority in ancient Greece.

The Greeks did sometimes speak of unwritten, or oral, or sung laws, and
in Chapter One I will consider the evidence for and implications of these
concepts. I shall argue there that although “law” can be a useful metaphor
for a diverse assortment of rules, and the concept of oral law is helpful in,
for example, characterizing the period before writing in Greece, the writing
down of laws gave these texts a qualitatively different status than that of oral
or unwritten laws as they are usually understood. In Greece, at least, as we
shall see in Chapter Three, writing law did not mean taking a preexisting
oral text and committing it to writing, but creating a new text to be written
down. This written text might be based on earlier oral rules, but the written
law was qualitatively different from the oral rules that preceded it. In this
sense, writing could be said to have created law for the Greeks —law, that is,
in the sense of statutes. But writing down these statutes also started the
process of establishing the institution of Law — always however in the plural
for the Greeks: hoi nomoi (“the laws”).” And not only was writing a crucial
tool in the creation of law, but in some archaic cities the word “writing”
served all by itself to designate a law or laws.

® Hart 1994, esp. 91-9.

? The Greeks never had a word corresponding to our word Law in the sense of a single institution
encompassing both rules and procedures. The singular 4o nomos (“the law”) can designate a single
statute or a broad concept, but the closest expression to, say, “Athenian law” would be the plural, “the
laws (hoi nomoi) of the Athenians.”
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The third combination of words in my title, “Greek Law,” is equally
problematic, though it may not appear so to readers new to the field. The
issue here is whether, or in what sense, we can legitimately or usefully speak
of Greek Law as in some sense a single institution or system when, as is well
known, throughout the archaic and classical periods, and to some extent
even after the conquests of Alexander, Greece was divided politically into
scores of independent poleis (“city-states”) and other territories. Each polis
had its own legal system, and though some of these could be more or less
similar to one another, and some poleis copied or borrowed rules from
others, in cases where we have sufficient evidence to judge, notably Athens
and Gortyn, significant differences between the laws of the two cities are
evident.

Although the question of “the Unity of Greek Law” had been addressed
by many earlier scholars, it was Moses Finley, some fifty years ago, who
drew attention to its importance, first in a book review and then in a more
comprehensive paper entitled “The Problem of the Unity of Greek Law.”"

Using the example of marriage, Finley asserts (140):

If we take as nodal points the Homeric poems, Gortyn, Athens and the earliest
Greek papyri from Ptolemaic Egypt, I am unable to discover a single common
‘basic conception’ or ‘principle’ except for the notion, familiar from societies of
the most diverse kinds all over the world, that marriage is an arrangement
involving families past, present and future, and the transmission of property.

For Finley, in other words, to the extent that we can speak of general
features of “Greek Law,” these are so general as to make the concept useless,
whereas at any useful degree of specificity, the evidence (which, to be sure,
is limited) contradicts the theory of a unified entity.

With some exceptions, Finley’s challenge has been accepted by Anglo-
American scholars” but rejected by continental scholars, who have continued
to speak of such things as an abstract spiritual unity (geistige Gemeinsambkeir)
formed around certain basic concepts (Grundvorstellungen) of the sort that
Finley dismissed as useless.”” I have elsewhere defended Finley’s view with
regard to the substantive provisions of the law, but these may not represent
the whole story (Gagarin 2005), and it should not surprise us if the common

' Finley 1951 (reviewing Pringsheim 1950), Finley 1966 (which I quote from the 1986 reprint).

" E.g., Todd 1993: 15-16 (more fully in Todd and Millett 1990: 7-11). Sealey (1990, 1994) is the main
exception.

'* The quotes are from Wolff 1975: 20—2; see also Biscardi 1982, whose very title (Diritto greco antico) is
assertive.
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cultural heritage of Greece manifested itself in some way in the legal systems
of the different poleis.

My own view is that a useful concept of unity can be found in judicial
procedure in a broad sense, including not just the process of litigation but
also such matters as the organization of justice (legislation, courts, judges/
jurors, magistrates), structural features of legislation, and particularly the
use of writing (Gagarin 2001). Among the broad similarities in this area are
that laws in Greece reveal a large concern with procedural matters, that
automatic procedures involving oaths or witnesses are relatively rare as
opposed to open forensic debate on the part of the litigants and free and
rational decision making by a judge or judges, and that writing is exten-
sively used for legislation but is relatively little used during the legal
process. In all these respects, most other premodern legal systems differ
from Greek law.

This study will begin (Chapter One) with what we know of law before
writing was introduced to Greece some time before 750. Evidence for law in
this preliterate period necessarily comes to us indirectly from literary sources,
especially the poems of Homer and Hesiod, and we will examine passages
from both poets for information about rules governing conduct and proce-
dures for dispute settlement at this time. The poems portray a well-developed
public process for resolving disputes peacefully, which seems to have enjoyed
widespread support in the communities portrayed. I will describe the main
features of this process and examine performative and ritual elements in it. I
will refer to this process as “oral law” in the sense of a legal process conducted
without writing. This does not mean that the Greeks had oral laws — that is
laws preserved and transmitted orally. None of the evidence commonly cited
for oral laws in this sense (unwritten laws, sung laws, or remembered laws) in
fact supports this view. This is especially clear by contrast with early Icelandic
society, which has the best claim to have had oral laws. Since there are no signs
of anything similar in Greece, I prefer to designate the norms and standards
we find in the poems that look like laws as “oral rules.”

In Chapter Two I turn to the earliest inscriptions, which in the first
century (ca. 750—650) are all private. The range and variety of these suggests
that writing rapidly became popular among many people, not just the elite,
in many parts of the Greek world. After a brief survey of these early private
inscriptions, I examine some of the earliest legal inscriptions, which begin to
appear about 650. These come from all over Greece, though the greatest
concentration is on the island of Crete and especially the city of Gortyn.
Another Cretan city, Dreros, is also of special interest as the site of the earliest
surviving Greek law. I will pay particular attention in this chapter to the
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physical features of these early inscriptions, which are often ignored, since
these provide evidence that from the beginning laws were inscribed and
displayed publicly in order to be read. This is not to deny the important role
of some of these legal texts as visual monuments, but the legislators’ primary
intent was to make the texts available for reading by the community.

Building on this conclusion, in Chapter Three I ask why the Greeks first
began to write laws. There is not a single answer to this question, but
certain general motives are apparent, namely the desire accurately to fix and
preserve detailed regulations that can not easily be preserved orally and the
community’s desire to affirm its own authority. Moreover, all this legis-
lation was written within the larger context of the growth of communities
during the archaic period, when many cities were exerting control over
larger territories and larger and more diverse populations and were expe-
riencing steady economic growth. Such growth would have increased the
occasions for disagreement and dispute and the likelihood of conflict
among members of the community, as well as increasing the potential
for disagreement or uncertainty about traditional rules. It was the need for
greater public authority and clearer and more detailed rules, I will argue,
that ultimately produced the need for written legislation.

Chapter Four will continue this discussion of the reasons for writing laws
by closely examining one single law, Draco’s homicide law, which was first
written in Athens in 621. We do not have the original inscription, but a late-
fifth-century copy will provide the basis for this discussion. I will challenge
the common explanation scholars have given, that this law was written in
response to a crisis in Athens. I will instead argue that with Athens under-
going the same kind of growth as other Greek cities, Draco was motivated by
the same concern as lay behind some of the early inscriptions, in particular
the need to add a large amount of new detail to traditional rules and to
preserve and communicate these details accurately. In addition I will show
that Draco conceived of his homicide law as a comprehensive law, and that
he consciously strived to organize its provisions clearly and logically in order
that those who might need to use the law could do so more easily.

Chapters Three and Four together argue that the purpose of early
legislation in Greece was not to resolve specific crises or to strengthen
elite control over the majority of citizens, but rather to establish precise and
detailed rules that could be used with relative ease by members of the
community. The ultimate cause of this legislation was not so much con-
flict, between rich and poor or between competing aristocratic families, as
the pressures of population growth, economic expansion, and increasing
diversity. Taken together these trends rendered the traditional oral rules
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and customs no longer adequate for settling the increasing number and
different kinds of disputes that arose. Written laws, with their fixed,
detailed rules and procedures served the needs of these diverse populations
and in so doing also helped strengthen their sense of being a unified
political community. In strengthening the people’s sense of community,
written laws in early Greece have a similar effect as written laws in other
early legal systems, but in other respects, such as their attention to detail
and concern with procedure, Greek laws are different. We will explore this
and other such differences at greater length in later chapters.

Chapter Five will examine the little evidence we have for writing in other
areas of law besides legislation in archaic Greece. Only one such use is well
attested — writing was an essential part of the new procedure of graphe
(“writing”) instituted by Solon, but was only used for the initial charge or
indictment. Otherwise, I will note the highly questionable evidence for the
writing down of rules (thesmia) by the Thesmothetae in early Athens. No other
use of writing is attested in archaic legal procedure, and the essential orality of
procedure is confirmed by the duties of the mammon (“rememberer”), which
we will examine. One of these rememberers, Spensithios, is employed both to
write and to remember, but his duties are not inconsistent with the basic
duality of written laws and an oral legal process in archaic Greece.

Because of the disproportionately large number of fifth-century inscrip-
tions from Gortyn, the next two chapters (Six and Seven) will be devoted to
these. In the first, we will consider all the inscriptions except for the Great
Code, which we will take up in Chapter Seven. First, I examine a sample of
texts that show some of the same features as earlier inscriptions but a greater
degree of organization in the physical layout of the text, as well as the
syntactical and structural organization of its provisions. These inscriptions,
which range in length from one to seven columns, are particularly impor-
tant in providing a fuller context for the Great Code. They show that
Gortynian legislators in the fifth century were inscribing larger, more
complex collections of laws in one continuous text, and were developing
techniques of organizing these provisions clearly and coherently. These
developments prepare the way for the even larger and more sophisticated
organization we will find in the Code.

Chapter Seven is devoted to the Gortyn Code, both in itself and in
comparison with the equally grand inscription of Hammurabi’s laws,
which is similar in length and breadth of coverage but very different in
other important respects. I first consider the references to writing and
written texts in each code; at Gortyn these always refer to laws, but in
Hammurabi’s laws they always designate other sorts of documents.
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Moreover, written documents have a role in Babylonian litigation but are
unknown at Gortyn. Then, after some discussion of the nature and
purpose of Hammurabi’s laws, which differ from those of the Gortyn
laws, I will focus particularly on the organization of provisions at
Gortyn, trying to show how the legislator has created a logical and
hierarchical ordering of provisions on different subjects that differs signifi-
cantly from the more linear structure of provisions in Hammurabi’s code.
The topic of adoption, which is treated at similar length in both codes,
reveals the difference especially clearly. I end the chapter with more general
observations about the use of writing for legislation and in litigation in
Greece and in the ancient Near East. In both its use of writing for
legislation and the absence of writing in litigation, Greek practice was
almost the reverse of Near-Eastern practice, and this difference sheds
interesting light on the nature of Greek law and Greek culture.

In Chapter Eight I turn to classical Athens, for which we have the
extensive evidence of about a hundred forensic speeches. I begin with
legislation, showing first that a broad range of Athenian litigants are
portrayed as reading laws; litigants evidently take it for granted that laws
were intended to be read and used in litigation. This is confirmed by the
legal reforms at the end of the fifth century, which resulted in a new
collection of inscribed texts of all valid Athenian laws, and new legislation
at this time prohibited litigants from using any law not included in this
collection. In addition to laws, other sorts of written documents became
increasingly common in classical Athens, and litigants made increasing use
of these written documents in litigation. During the trial, however, all this
documentary evidence, which Aristotle categorizes as “non-artistic proofs”
(i.e., nota product of the speaker’s rhetorical art), was presented orally to the
court by a clerk. Thus, in trials everything was communicated to the jury
orally, and the heart of Athenian procedure, the trial, remained an entirely
oral process. Classical Athens thus reveals the same duality as earlier Greek
law — widespread use of writing for legislation but restricted use in
litigation. The forensic orators express this duality in contradictory assess-
ments of written legal texts: on the one hand, speakers value written texts
(in contrast to oral speech) as objective and authoritative, but on the other
hand, they also argue that written texts are false and deceptive, whereas oral
discourse can clarify facts and reveal the truth. In most cases, speakers can
express either of these attitudes depending on the needs of their case, but
written laws have a special status and are never discredited.

In Chapter Nine, I assess the overall place of writing in Athenian law.
I argue that both the abundant use of writing for legislation, which was
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generally written in clear, ordinary, and non-technical language, and the
general absence of writing in the legal process played a crucial role in making
Athenian law accessible to ordinary citizens so that they could use it without
needing the assistance of legal professionals. I will further argue that in this
respect, law in other Greek cities was similar to classical Athenian law,
though these cities are not as well documented. These similarities underscore
the fact that these features of law are characteristically Greek, not specifically
Athenian or democratic, as is often thought. Finally, the significance of using
writing in legislation but not in litigation becomes even more apparent by
comparison with the effects of writing law in early Roman law and early
English common law. In both societies, writing infiltrated the legal system at
an early period, and as a result, both systems became virtually inaccessible to
non-specialists (as are the legal systems of all modern societies). The contrast
with these other societies illuminates the unique non-professional nature of
Athenian and indeed all Greek law.

As an epilogue to this study, in Chapter Ten I look briefly at how writing
was used in law during the Hellenistic period. In the older Greek cities that
became part of Alexander’s empire we find considerable continuity from the
classical to the Hellenistic period, both in law in general and specifically in the
use of writing in legal matters: legislation continued to be written and publicly
displayed, whereas written documents, although increasing in number,
remained peripheral to the process of litigation. In the areas conquered by
Alexander that were not previously Greek, on the other hand, of which only
Ptolemaic Egypt provides enough evidence to allow conclusions to be drawn,
the situation was just the reverse. In Egypt, as in early English law, litde
legislation was written but large numbers of legal documents of all sorts were
written by scribes and notaries for use in all phases of the legal process,
including the trial. The resulting professionalization of Ptolemaic law resem-
bles the same developments in early common law.

Chapter Eleven concludes this history of writing in Greek law with some
reflections on the significance of our conclusions. The study of writing not
only sheds light on such features of Greek law as its open texture, its
non-technical nature, its absence of professionalism, and its accessibility,
but shows us a way to understand the unity of Greek law as a broad,
procedural unity within which there was considerable substantive diversity.
Furthermore, comparison with the use of writing in other premodern legal
systems allows us to appreciate the uniqueness of Greek law and the
cultural and political context in which it developed. Finally I add a few
remarks on the significance of Greek law for the study of law today.



CHAPTER 1

Law before Writing

The earliest period of Greek law for which we have evidence, albeit
indirect, is the era portrayed in the poems of Homer and Hesiod, which
we may loosely refer to as the period of “Homeric society.” Although the
events in Homer take place at the end of the Bronze Age (ca. 1200-1150),
the institutions portrayed almost certainly represent those of a later period,
most likely the eighth century, shortly before these poems were put in
writing, probably around 700." Moreover, the works of both Homer and
Hesiod contain episodes and allusions pertaining to judicial matters on the
basis of which we can sketch a picture of a more or less formal process for
judging or settling disputes between members of the community. Certain
details of this process may vary, but there is enough consistency among the
different episodes to conclude that early Greek legal procedure was a
recognizable institution with well-established parameters within which
there was room for variation in detail. Like the rest of the Homeric/
Hesiodic world, the legal process shows no knowledge of writing, even
though writing was probably introduced to the Greek world a century or so
before these poems were written down. Thus, we are justified in assuming
that legal procedures such as those portrayed in the poems existed in
Greece in the eighth or ninth centuries and probably continued with little
change (and without the use of writing) until the mid seventh century,
when laws first began to be written.

The best known and most discussed passage pertaining to law in Homer
is the trial scene on Achilles’ shield. In making a new shield for Achilles, the
god Hephaestus creates a panorama of the universe, in which are located
three separate places where human activity occurs — a city at peace, a city at
war, and a rural scene. In the city at peace the god represents just two

" There is continuing discussion and debate about the nature of “Homeric society” and whether it
corresponds to any historical time and place, but most would accept that it has affinities with Greece
in the eighth century. See, e.g., Finley 1978; 1. Morris 1986; Raaflaub 19972; Hall 2007: 25-6.
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events, a wedding and a trial, and in the latter he portrays two disputants
seeking a resolution to their dispute from a group of elders in a rather
formal setting (//iad 18.497—508):

Meanwhile a crowd gathered in the agora, where a dispute

had arisen: two men contended over the blood-price

for a man who had died. One swore he would pay everything,

demonstrating this to the people. The other refused to accept
anything. 500

Both were eager to find a conclusion at the hands of an umpire
(istor).

People were shouting out on both sides, supporting both litigants;

but the heralds restrained them. And the old men

took seats on polished stones in a sacred circle;

they held in their hands the scepters of loud-voiced heralds. 505

Then the two men came quickly before them, and one after the
other they gave their judgments (dikazein).

In the middle lay two talents of gold,

to be given to the one among them who would speak the straightest

judgment (dike).”

Although the scene conveys much information, Homer is not a court
reporter and many details are understandably left vague, allowing scholars
to engage in nearly endless disputes over issues on which we will probably
never achieve consensus. Among the more commonly debated questions
are: Is the dispute about the amount of the blood-price, whether or not it
has been paid, or whether the victim’s relative is required to acceptit? Is the
umpire (istor) one of the elders or a separate official, and if the latter, what
does he do? What sort of judgment or settlement does each elder give, and
does it have to take a prescribed form such as a directive that one or the
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other litigant swear an oath?” And who receives the two talents of gold, and
if it goes to an elder (as most scholars think), how is the recipient
determined? I will not rehearse these issues once again, since most of
them do not affect the overall picture of early procedure I wish to draw.”

The scene portrays two disputants, one of whom has killed a man; the
other, who is seeking satisfaction for the death, is most likely a relative of
the victim. The process is evidently initiated by the disputants themselves,
who have voluntarily come before a circle of elders in order to find an end
to their dispute (so1). Wolff (1946: esp. 36—49) disputes the voluntary
nature of the process; he recognizes that line sor (“Both were eager to
find a conclusion at the hands of an umpire”) “speaks strongly in favor of
the theory that the parties submitted their case to the iszor voluntarily and
by mutual consent,” but he argues, nonetheless, that since the killer speaks
first, he must have brought the case; and therefore, he must be seeking the
community’s protection against a relative of the victim, who is secking
vengeance for his relative’s murder by the traditional method of self-help.
According to Wolff, if this vengeance-seeking relative refuses to join with
the killer in asking for a trial, the community will protect the killer. Thus,
the victim’s supporters are, in essence, required to use the legal process if
they want to see the killer punished.

Wolff’s view has found many followers, but there are serious objections
to it. First, the poet actually says that “both [litigants] were eager” (&upw &’
iéoBnv) for a resolution, not that one party wanted it and the other came
reluctantly.” Second, several other examples in early Greek literature illus-
trate the voluntary nature of this procedure in early Greece; these include
the story of Deioces (see below), the dispute between Hermes and Apollo
in the Hymn to Hermes, and the case of Orestes and the Furies in Aeschylus’
Eumenides, where (pace Wolff 1946: 47) both disputants ask Athena for a
trial (see lines 431—5, 467—9). Of course, by “voluntarily” I do not mean to
exclude the considerable pressure in support of a peaceful resolution that
could be brought to bear on disputants by friends and family. In the
relatively small communities of early Greece, communal pressure would
have played a considerable part in inducing disputants both to bring their

? A closely related question is what is the meaning of dikazein in line 5062

* Among the many previous discussions, interested readers will find a sample of different approaches in
Wolff 1946; Gagarin 1986: 26—33; Thiir 1996 (cf. Thiir 1970); and Cantarella 2002, 2005a.

> Even if the killer does speak first and is therefore the “plaintiff” (in some sense), this does not mean
that the case he is bringing will involve his being the defendant in a homicide trial. There are many
sorts of complaints he might be bringing as plaindiff, such as that the relative reneged on an agreement
about the blood-money.
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dispute to others and to accept a settlement that was deemed reasonable by
the community. Wickham’s description of a similar situation in medieval
Europe is worth quoting (Davies and Fouracre 1986: 235).

No one in Europe lived only among kin; one needed support from neighbours,
dependants, lords, and this was available above all in the public arena . . . Going to
court was the only way that much of one’s reserve of support could be brought into
play at all. The importance of the court was sufficiently great that a party could
seldom refuse to take his case there in the end if his opponent demanded it, or, if
he did, might well lose even the support of his kin. Courts were only part of
disputing, but they were that part that was most likely to bring a party the backing
he needed to construct victory, or at least advantageous compromise.

Similarly, in early Greece the small size of communities would to a large
extent have blurred the distinction between “voluntary” and “compulsory”
procedure.

In the scene on Achilles’ shield, each of the litigants comes with a crowd
of supporters, who loudly make their views known (502). The setting
(a circle of polished stones, 504) suggests that the procedure has ritual
elements. After each litigant speaks, each elder in turn proposes a judgment
or settlement, and eventually one of these is accepted as best (“straightest”).
The most likely method for determining whose settlement is best, in my
view, is by general consensus of the audience, as representative of the whole
community.® The two talents of gold mentioned at the end (507-8) is not a
large enough amount to be the blood-price, and so like most scholars,
I take it to be a prize for the elder whose settlement is accepted as best.

The oral and performative nature of the process being depicted is clear.
All the participants are described as expressing themselves orally: the
disputants affirm or deny something (excheto, anaineto), the people shout
out their support (epépyon), the heralds who keep order are “loud-voiced”
(éerophinoi), each elder delivers his judgment or settlement (dikazon), and
at the end the prize will go to the elder who speaks the straightest settlement
(diken ithyntata eipoi). All the Greek words cited indicate speech acts,
including (I would argue) dikazon, which is usually translated “judge” or
“decide.” The specific meaning of this verb has been much disputed,” but
Benveniste makes a good case that dike is related to Latin dico and thus
dikazein — “to perform a diké” — designates from the beginning a verbal

¢ Larsen 1947 presents other evidence indicating that in Homer decisions were regularly reached by
consensus.
7 The best treatment of its meaning in Homer remains Talamanca 1979.
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process or speech act.’ In every passage in the epics, the context either
requires or suggests or allows that dikazein be an act of speaking, and the
final line in this passage, “the elder who speaks the straightest settlement,”
confirms that dikazein is used to designate a speech act. In addition, like
many other Greek institutions, the legal process is structured as a competi-
tion, here not just between two litigants but also among the judges. Other
features mark the scene as an oral ritual performance, including that the
participants form a circle, that one litigant supports his plea with a display
(piphauskaon), and that each judge, and perhaps each litigant holds a scepter
when he speaks as a sign of authority.

In Homeric procedure, then, as portrayed in this vignette, two members
of the community with a dispute can bring it for a hearing to the agora, the
gathering place for assemblies and other public business. They are seeking
an umpire from among the respected, elder members of the community.
Each brings supporters (presumably friends and relatives), and other
members of the community are probably also present, especially for a
dispute relating to homicide, which would be a concern to all even if the
identity of the killer is apparently not in question. After hearing the two
pleas, the elders rise in turn and propose settlements; the order in which
they speak was probably determined by age or some other measure of
authority. The crowd, who are being restrained by the heralds, probably
indicate their response to the proposals vocally by shouts of approval or
disapproval,” thereby providing feedback to the elders and helping them
find an acceptable settlement. Settlements are thus reached by a process of
negotiation and compromise, and when an elder eventually proposes a
settlement that meets with the general approval of the crowd, both litigants
will have to accept it, since it would be impossible for them to survive in the
sort of small community we find in Homer without the support of friends
and family. The only alternative to accepting the proposed settlement
would be to leave the community and go into exile. For this reason, neither
this scene nor any of the other scenes we will examine below says anything
about enforcement of the settlement, because it goes without saying that

Benveniste 1973: 385—8 (originally 1969: vol. 11, 107-10). Although I agree that dikazein designates a
speech act, I am convinced Benveniste is wrong to understand dikazein as the recitation of a
“formula” of law (dike) that had been handed down to the judge orally. Connecting dikazein with
dico does not mean it cannot also be connected with deiknumi (“show”), as was argued by Palmer
1950. Palmer takes the sense to be “pointing out” and sees diké as designating a “mark,” such as a
boundary mark. In that case, the sense of dikazein as “show verbally” (Benveniste 1973: 386) would
mean that a diké is a verbally confirmed or performed mark and dikazein is the performative speech
act of designating or showing that is embodied in the pronouncement of a judgment.

Compare the later thorubos (“uproar”) often mentioned in Attic forensic oratory (Bers 1985).

©
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once the community has found a settlement to be acceptable, the dispu-
tants will have to abide by it (or at least appear to do so). Specific enforce-
ment is not needed, though the same or a related dispute may erupt again at
any time.

This kind of procedure has parallels in other preliterate societies.
Especially interesting is the process for settling disputes among the Tiv, a
people of northern Nigeria, who have been described by Bohannan (1957)
on the basis of his observations in the early 1950s. The Tiv set aside many
days during the year for jir, which (like diké) can designate both a case
that someone brings and the process for settling that case. The jir that
Bohannan observed were presided over by a man named Chenge, the chief
or leader of the Tiv subgroup Bohannan was observing. People would
gather in Chenge’s compound, where he and various other officials,
collectively known as mbatarev, “sat in a sort of semi-circle outside under
the trees” (17). A large crowd of ordinary citizens sit in front of them, filling
out the circle.” Anyone with a complaint can request a jir, which costs two
shillings, but he or she generally consults informally with mbatarev before-
hand, and they may suggest that it would be best to resolve the matter
without a jir, for the Tiv are not sympathetic to trivial or frivolous
complaints.

Once the jir begins, the complainant speaks first. Mbatarev try to
understand all the facts and may interrupt, ask questions, or make sugges-
tions. Then the accused speaks; he also can be questioned or interrupted.
Then witnesses are called if necessary. This sometimes requires adjourn-
ment of the jir for a few hours or a few days until a witness can be located. If
necessary, the mbatarev will ask more questions. Also anyone in the crowd
may comment or ask a question. Then, finally, the mbatarev consult
among themselves and issue a decision.

Usually the decision involves pointing out a mode of action that will be satisfac-
tory, or least unsatisfactory, to both parties; action to which both will agree, and
which will resolve the dispute. Both should concur in the decision, and each must
agree to carry out his part of it. If such concurrence and agreement are not
obtained, the case will probably be said to have been settled arbitrarily. No chief
or official who develops a reputation for such arbitrary rulings can long retain his
prestige or his influence. (Bohannan 1957: 19)

Concurrence of the litigants never occurs without concurrence of the entire
community: no one is ready to make concessions while any portion of public

' “Many private citizens attend sessions of the jir, for Tiv are a litigious people and enjoy listening to

and participating in ji7” (Bohannan 1957: 13). The Greeks seem to have shared this trait.
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opinion still supports him. It is the opinion of the community which forces
concurrence. Judging, like all other activities of Tiv leaders, consists largely in
the timely suggestion of what the majority thinks is right or desirable. (/bid. 65)

Several interesting similarities are evident between the Tiv jir and the
Greek procedure portrayed on Achilles’ shield. The litigants come together
in a space that is circular and open to all; there is a separation between the
leading men and the rest of the community, but the community plays an
active role in responding to the proceedings, and their response in turn
conditions the course of the discussion and the eventual resolution. Any
such resolution must have the support of the community, and in fact, one
might define a successful settlement as one that wins the approval of the
community, which in the scene on Achilles” shield probably decides
collectively which of the proposed settlements is the most acceptable and
thus which elder will receive the two talents of gold for “speaking the
straightest settlement.” Finally, the community’s approval will play a
crucial role in bringing the litigants to accept the final settlement.

Other scenes and briefer allusions in Homer and Hesiod also illustrate
this judicial process and indicate that it was a common activity. For
instance, when Odysseus, after his second confrontation with Charybdis,
is hanging from a fig tree waiting for the whirlpool to regurgitate the
remnants of his makeshift raft, the pieces finally appear “late, at the time
when a man stands up from the agora [to return home] for dinner after
deciding many quarrels of young men seeking settlements” (Od.
12.439—40)." And when Glaucus tells the Lycians that their lord
Sarpedon is dead, he describes him as “he who protected Lycia with his
dispute-settlements and his strength” (/1. 16.542)."”" These passages suggest
that a man could commonly spend a full day in the agora hearing disputes,
and that settling disputes and fighting battles are the primary benefits a
king gives his people. Remarks like these help us understand why, when
Homer includes just two scenes in the city at peace on Achilles” new shield,
one of them is a trial. Judicial procedure, Homer implies, like weddings
(the other scene in the city at peace), is fundamental to the survival and
prosperity of a community.

Homer’s contemporary, the poet Hesiod, is also much concerned with
law and justice. He focuses his attention particularly on the role of the
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“kings” (basileis),” who judge disputes singly or collectively, and who
apparently want to judge a dispute Hesiod has with his brother over their
inheritance. In the proem to his 7heogony Hesiod observes that like a poet,
a king benefits from the gift of the Muses (80—92):

For she [the Muse Calliope] accompanies honored kings. 80

And whichever of the divinely nourished kings

the daughters of great Zeus [the Muses] honor

and look upon at birth, on his tongue they pour sweet honey

and soothing words flow from his mouth. And the people

all behold him, distinguishing the rules (themistes)" 8s

with straight settlements (dikai). And he, speaking surely,

quickly and skillfully puts a stop to even a large dispute.

This is why there are intelligent kings, so that for people

who have been disadvantaged they may restore matters in the agora,

easily, persuading them with soft words. 90

And as he comes to the gathering, they honor him as a god

with gentle reverence, and he is conspicuous among those
assembled.”

This is followed immediately by a similar tribute to the poet (93-103):

Such is the holy gift the Muses bestow on people;

for from the Muses and far-shooting Apollo

come men on earth who play the lyre and sing, 95
but from Zeus come kings. And he prospers whom the Muses

% Since there were apparently several kings even in the small communities in Hesiod’s Boeotia, these
must be thought of as lords or nobles, not kings in the usual sense. I retain the traditional English
translation for convenience.

" Themistes (sing. themis) are the traditional rules and customs of a community; they are often said to

have come from Zeus.
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cherish; a sweet voice flows from his mouth.

Even if someone has grief in his recently troubled spirit

and is withered with the pain in his heart, even so the singer,

servant of the Muses, will sing of the glorious deeds of men long
ago, 100

and of the blessed gods who live on Olympus,

and he will quickly forget his cares, and his troubles

he will not remember. Quickly the gifts of the goddesses change
him."

The association of Muses with kings has puzzled many scholars.”” It has
been suggested (C. P. Roth 1976) that with the Muses help a king could
memorize and recite orally transmitted laws in much the same way a poet
recited orally transmitted verses. But Hesiod does not say anything about
speaking or reciting rules, and “soothing words” would be an odd way to
describe the recital of a law or set of laws. Moreover, a king cannot be
reciting the text of a law when he “persuades them with gentle words.” No,
Hesiod is saying that a king’s success, like a poet’s, depends in large part on
his eloquence. To be sure, the king must be honest and intelligent, as a poet
must be truthful (in some sense) and insightful, but he must also be able to
speak with eloquence so as to frame a proposed settlement in such a way
that litigants and others present will consider it fair and will agree to accept
it. It is not necessary that every one of his decisions be accepted as fair by
everyone, but over time most of his decisions must be seen by most people
to be fair and acceptable. If they are, his authority will grow, people will
continue to bring their disputes to him for settlement, and litigants who are
not completely satisfied with a settlement will nonetheless be under strong
pressure to accept it. This king is honored “like a god with gentle rever-
ence.” But if over time a king’s settlements are not perceived as fair, his
authority will diminish, people will lose confidence in his judgment, and
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they will take their disputes to someone else. This is why the Muses’ gift —
the ability to speak eloquently and persuasively — is so valuable.

Before examining this scene further, we might pause to note that we have
a fine example of the sort of king Hesiod describes here in the person of
Deioces, the first king of the Medes, whose (largely fictional) story is told
by the fifth-century historian, Herodotus (1.96-100). In early times,
Herodotus reports, the Medes lived scattered in small villages, in one of
which Deioces judged disputes brought to him by the villagers. Being
ambitious for power, he devised a plan: he became so good at judging
disputes that he gained a wide reputation for justice, and soon everyone
from the whole region would bring their disputes only to him. In this way
he gained a monopoly over dispute-settlement. We will return to the story
of Deioces at the end of this chapter and will see how things changed with
his ascension to power, but I simply note here that the early history of
Deioces illustrates how Hesiod’s good king is so honored by the people that
they no longer patronize the other judges, who presumably do not have his
qualities.

Returning to Hesiod, his king, like the poet, is also a performer playing
to an audience that is affected by his eloquence. It is well recognized that
the audience is a crucial participant in any performance: every performer
performs for an audience and his performance is always conditioned by his
audience and its response (Bauman 1986). As we saw, the audience (here
the community) participate actively in the scene on Achilles’ shield, and
audience participation is particularly emphasized in Hesiod’s description
of the king’s performance. All the people (/z0i) observe him in action
(84—s), and they revere him like a god, as they crowd around him in the
agora (91-2). As Hesiod describes them, both king and poet confront a
troubled audience, and both must use the sweet voice flowing from their
mouth (ek or apo stomatos rheei, 84, 97) to accomplish their task quickly
and easily (aipsa, 87, 102; rhéidids, 905 tacheds, 103). The word glykeréis used
in both descriptions (83, 97): in the first the Muses pour sweet dew on the
king’s mouth; in the second it is the poet’s voice that is sweet. From the
king’s mouth flow words, epea (84), from the poet’s flows an aude (97),
which seems to be a voice of special narrative authority. I do not want to
overplay the similarities between the two, for there are differences too. The
king’s audience, as we noted, includes the community (/lz0i), whereas
the poet is described here as having only a single listener, though we are
surely meant to assume that in most cases the poet’s audience is larger than
this. But by presenting both descriptions together, Hesiod is stressing
the importance of the resemblances, showing that the king must be a
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performer whose eloquence wins over the litigants and the community and
alleviates their troubles, and who in return is praised and admired by them.

Several other passages from Homer and Hesiod give a similar picture of
this oral judicial process, which can vary in its formality. The most
important of these comes in //iad 23 during the funeral games in honor
of Patroclus. Several of these contests give rise to disputes of different
kinds, all of which Achilles settles quite easily in scenes that have none of
the formal trappings of the two scenes we examined earlier. These contests
are apparently held not in the agora, the formal meeting place, but near the
beach, where Achilles sits the people down “in a large gathering” (agon,
23.258) and disputes are settled right there, as they arise.

The contest that draws the most attention is the chariot race, during
which Nestor’s son Antilochus, in a risky maneuver, passes Menelaus on
the turn and finishes in second place, just ahead of Menelaus. But when
Antilochus comes forward to receive the second-place prize (a mare), a
dispute arises that is described at some length (//iad 23.566-613):

But Menelaus, bitter in his heart, stood up among them

implacably angry at Antilochus, and the herald

put the scepter in his hand and gave the order for silence

among the Argives. And then the god-like man addressed them:

“Antilochus, you who once had good sense, what have you done? 570

You have cast shame on my valor (are#¢) and have harmed my horses

by cutting yours in front of them, though yours were much slower.

Come then, leaders and counselors of the Argives,

settle this matter (dikassate) for both of us impartially and without
favor,

so that none of the bronze-clad Achaeans will ever say: 575

‘By lying and using force against Antilochus, Menelaus

went off with the mare; for even though he had much slower

horses, he was greater in valor and power.’

But come, I myself will propose a settlement (d7kaso), and no one
else, I tell you,

among the Danaans will find fault with me, since it will be
straight.” 580

Menelaus does not address his complaint solely to Achilles or seek to

convene a formal tribunal, but instead he asks his colleagues (“leaders and

% For other evidence from Homer, Hesiod, and other early poets not discussed here, see Gagarin 1986:
19—50.
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counselors of the Argives”) to settle his dispute. Although many of these
would have been considered kings and some were undoubtedly elders, as a
group they are a less formal body than the judges in the two scenes we
examined earlier.

Menelaus first asks them to propose a settlement that will not only be
fair but will have the appearance of fairness and will not make it appear that
he is just asserting his own greater authority. Before the others have a
chance to say anything, however, Menelaus rather abruptly says he will
settle the dispute himself, and he makes a proposal to Antilochus that he is
confident everyone will approve of, “since it will be straight.” He then
proposes that Antilochus swear a solemn oath by Poseidon:"

“Come here, Antilochus, cherished by Zeus. As is right,

stand in front of your horses and chariot, and take the pliant whip

in your hands, the one with which you were driving earlier.

Put your hands on the horses and by the earth-embracing, earth-
shaker

swear you did not intentionally impede my chariot by trickery.” 585

Antilochus does not directly accept or reject Menelaus’ proposal but
instead responds with a deferential offer to give Menelaus as a gift the prize
that (he says) he won, and to give him anything else he might want too.

Then sensible Antilochus answered him in turn.

“Hold on, now, for I am much younger

than you, lord Menelaus, and you are superior and more valiant.

You know the sort of offenses a young man commits,

since his mind is hasty and his intelligence is slender. 590

So let your heart be patient, and I myself will give you

the mare that I won. And if there is something in my house

in addition that you should desire, I would prefer to give it to you
quickly,

right now, than to fall from your favor for all time,

you who are cherished by Zeus, and offend against the gods.” 595

Then the great-hearted son of Nestor led forth the mare

" Menelaus” proposal of an oath should not be confused with the procedure, well known in many
cultures and found occasionally in Greece (e.g., at Gortyn) whereby a judge imposes a decisive oath
on one of the litigants who can then swear it and automatically win the case (see Gagarin 1997, contra
Thiir 1996). As one of the parties to the dispute, Menelaus cannot impose an oath on his opponent,
but can only propose an oath and hope the opponentaccepts it. Such oath-proposals are common in
classical Athenian litigation (see Gagarin 2007a).
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and put it in Menelaus’ hands, and his spirit

was warmed; as when the dew on the ears of corn

of the crop growing in the bristling field,

even so, Menelaus, the spirit in your heart was warmed. 600

With this speech Antilochus in fact affirms his own right to the mare, which
he claims he has won (592), but his deference to the older man has its desired
effect, and Menelaus in turn responds with an equally eloquent and flattering
speech, in which he praises Antilochus and agrees to give him the mare, all
the while insisting that the prize is rightfully his (“even though she is mine”).

And he spoke addressing him with winged words:
“Antilochus, I for my part now yield to you,
despite my anger, since you were by no means deranged or foolish
before this, only now your youth overcame your intelligence.
Just avoid trying to deceive your superiors again, 605
for no other man of the Achaeans would quickly dissuade me;
but you have endured much suffering and difficulty,
and so have your good father and brother, for my sake.
Therefore, I am persuaded by your entreaty and will give you
the mare, even though she is mine, so that these men also
will 610
know that my spirit is never reckless or unyielding.”
So he spoke and to Antilochus” companion Noemon, he gave
the mare to take away. And then he took the gleaming cauldron
[the prize for third-place].

I have quoted this scene at some length because it is the fullest example
we have of a process of negotiation that achieves a resolution to a dispute
that is acceptable to both parties and (it goes without saying) to the rest of
the community that is present. The process is unusual in that Menelaus
first uses the language of more formal dispute-settlement, treating the
group of other Greek leaders as a quasi-judicial body with himself in the
role of a disputant seeking a settlement. But he then switches, putting
himself in the role of the judge, and proposes a settlement himself.
Menelaus’ proposed settlement involves an oath, but Antilochus ignores
this and the whole question of his allegedly unfair maneuver, and instead
addresses the underlying issues of status and honor by making a highly
respectful offer to give Menelaus his prize. In this way, the final settlement
will confirm Menelaus’ superior status (his areze), satisfy his honor, and
appease his anger, while leaving Antilochus in possession of the mare. This
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is a good example of how eloquent words on both sides can lead to a
settlement that is “straight” in the sense of acceptable to all. Whether it is
“just” by some higher standard (i.e., did Antilochus in fact play by the
rules? Does he deserve the mare?) remains unanswered, but in the end, this
question seems beside the point. Homeric disputants generally seek accept-
able resolutions, which often involve many other factors besides the ques-
tion of strict, rule-bound justice.

Of course, not all attempts to resolve disputes succeed, and before we
conclude this examination of oral procedure in Homer and Hesiod, it
will be instructive to examine one dispute that is not resolved. Formal or
informal procedures tend to succeed when the litigants themselves seek a
resolution, as in the examples considered thus far. But intervention by
a third party may not work when the litigants are not ready to seek a
settlement, especially if they are of high standing in the community. This
is the case in the dispute that sets off the //iad, the quarrel between
Agamemnon and Achilles at the beginning of Book One. This dispute
rapidly escalates until the two nearly come to blows, but at one point, after
Achilles has poured out a string of invectives against Agamemnon, Nestor
rises, uninvited, to intervene (//iad 1.247-9).

Before them Nestor
of Pylos arose, the clear speaker of sweet words.
From his honeyed tongue his voice flowed sweetly.

The description Homer gives us of Nestor before he speaks emphasizes
his age and his ability as a public speaker; and the resemblance to Hesiod’s
description of a king settling disputes indicates that Homer is here pre-
senting Nestor as a judge who would settle this dispute with his elo-
quence.”” And not only does he set forth his proposal in eloquent and
ceremonious words, but the settlement he proposes is fair and reasonable,
and it would serve the best interests of both to accept it. Moreover, Nestor
understands that the issue here, as in the dispute between Menelaus and
Antilochus, is not so much the material prize (in this case, the girl Briseis),
but status and respect, and his settlement tries to address these. But despite
all this, and despite Agamemnon’s explicit praise of the proposal,” the
anger of both heroes has reached the point where they do not even consider

** Note especially 249 (“From his honeyed tongue his voice flowed sweetly” — ToU kai &1rd yAdoons
uéAITos yAukiwv péev aldn) and compare Hesiod, Theogony 83—4 (“on his tongue [the Muses]
pour sweet honey and soothing words flow from his mouth” — T¢ uev &mi yAdoomn yAukeprv
xelouow ¢épony, | ToU & &1re’ ek oTdparTos Pel petAya).

™ Iliad 1.286: “you spoke all that fittingly” (panta . .. kata moiran eeipes).
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a settlement. Moreover, their high status makes them less susceptible to any
pressure to accept a compromise, even one that may have the tacit support
of all the other Achaeans. But although Nestor’s attempt at settlement fails,
the scene illustrates the same basic procedure we find elsewhere in Homer
and Hesiod.

All these scenes allow us to understand that before the invention of
alphabetic writing in Greece an oral procedure for peaceful dispute-settle-
ment had developed as an alternative to violence and self-help. In Homer,
most people who suffer harm act on their own, or with relatives and
friends, to take revenge on or exact retribution from the offender. In
cases of homicide, of course, it is the victim’s relatives who seek revenge,
as we see from about two dozen examples in Homer.”” The most common
response by far to homicide, even if it is accidental, is for the victim’s family
to ensure that the killer goes into exile, with the threat of death if he does
not. This provision is affirmed by Odysseus right after he and Telemachus
kill the suitors (Odyssey 23.118—20 — see below).” But there is also evidence
of a different custom, that blood-money should be accepted after a hom-
icide. This rule is cited by Ajax (/liad 9.632—6 — see below), but is not
evident elsewhere in Homer except in the trial depicted on Achilles’ shield,
where the dispute concerns blood-money, not the homicide itself. Thus,
the practice of accepting blood-money and the practice of pursuing the
killer into exile exist side by side in Homer, though the latter is far more
common. We can surmise, however, that as it became more common for
the killer and the victim’s relatives to seek a peaceful resolution rather than
pursue violent revenge, then the communal pressure to reach a settlement
would grow stronger and the procedures whereby the rest of the commun-
ity and its leaders helped the parties reach a settlement would gradually
become more formal and would convey more authority.

A dual system of self-help and public procedures for resolving disputes is
also evident in some other early societies. Of particular interest in this
regard is medieval Iceland as portrayed in the Icelandic sagas (roughly
930-1030 CE). Since this culture raises the issue of oral law and may shed
light on the question of oral law in Greece, it is worth pausing for a
moment to examine it. Like the world of Homer, medieval Iceland is
known primarily through literary sources. In the sagas, when someone is
killed, a relative’s first reaction is almost always to seek revenge by killing in

** There is a complete list in Gagarin 1981a: 6-10.
* There is also an allusion to this rule in Odyssey 3.196—7: “It is a good thing for a man who is killed to
leave behind a son, since he can punish his father’s killer.”
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return; in this he usually has the support of his family or other friends. In
some cases, however, he is inclined, or is persuaded by others, to accept
compensation instead, and in this event, a relatively formal procedure for
reaching a settlement is evident. Disputants who want to settle their
differences peacefully normally wait until the summer meeting of the
Althing, the annual assembly where local chiefs and other important men
from all over Iceland gather, often accompanied by many friends and
followers, to discuss matters of concern to all. At a certain point during
this meeting disputes are heard. The disputing parties will have consulted
beforehand with other leading men in the country, seeking their advice and
support. If both parties are willing to accept a peaceful settlement, this is
normally arranged after a period of negotiation. The process bears some
similarity to what is pictured on the shield of Achilles, but there are also
important differences between the procedures in these two societies, in
particular the apparent existence in Iceland of specific, detailed rules of
procedure that are not evident anywhere in Greece.

These are most clearly seen in Njal’s Saga,”* which portrays a society
with a number of “lawmen,” individuals with high standing in the society
who possess legal expertise that they learned from their predecessors. One
of these lawmen with the greatest expertise is elected lawspeaker for a
three-year term, and reelection is common. His duty is to recite one-third
of the laws every year at the meeting of the Althing; the cycle is repeated
every three years. He also decides cases where there are uncertainties
about the law or disagreements among the lesser lawmen. In the culmi-
nating scene of Njal’s Saga, one group brings charges of homicide against
another group and the complex legal maneuverings on both sides are
described in some detail (Chapters 141—4). First, several challenges to
jurors” qualifications are rebutted and then it is argued that the case was
brought in the wrong court. Further charges of bribery and introducing
irrelevant material are filed and a conviction is obtained but is then
overturned when the number of judges is challenged. Several of these
disagreements are referred to the lawspeaker. In the end, no verdict is
reached and a battle ensues, which is finally settled informally among the
disputants themselves (Chapter 145).

Although the legal process does not in the end succeed in resolving this
dispute, the episode sheds interesting light on the use of oral rules in the
process. It portrays a society that apparently relies only on oral processes for

** T have used the Penguin translation by Magnusson and Palsson (1960). A good brief account of
Scandinavian law is Jones 1984: 345—8. For a fuller account see Byock 2001: 170-84.
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the preservation and transmittal of detailed rules of procedure (which
comprise most of the rules cited by the lawmen or the lawspeaker in
Njals Saga). A premium is put on a lawman’s ability to remember the
most rules, and in particular to remember obscure rules that others may not
know or may have forgotten. Thus, medieval Iceland appears to be one of
the clearest examples of what many scholars mean by oral law — a fixed set
of specific rules preserved and transmitted orally — and Iceland is some-
times looked to by those arguing for a similar sort of oral law in early
Greece. Of course, the existence of such a system in Iceland does not mean
that a similar system existed in Homeric times, and even in Iceland the
matter is not so simple as it first appears.

Like Homer and Hesiod, the sagas give no evidence of writing being used
in the legal process. But writing had been introduced into both cultures before
the poems were put in their final form, and we know that in Iceland (though
not in Greece) written laws existed long before Njal’s Saga was set in its
present form around 1280.” Serious doubts have been raised, moreover, about
the reliability of the sagas as historical sources, and some scholars now dispute
the historicity of the picture we have from Njal’s Saga of the oral preservation
of laws, their annual recital at the Althing, and their use in resolving dis-
putes.” Studies of the preservation and transmission of oral texts have shown
that verbatim transmission can be achieved only very rarely (if ever), and only
in works composed according to very rigid metrical and syntactical constraints
that are preserved in a culture (often religious) that puts a premium on
completely accurate memorization.”” Thus, we cannot know for certain
whether the medieval Icelanders in fact transmitted sets of rules from

* A formal written codification took place in 1117-18 and the process of writing laws probably began in
the late eleventh century (Byock 2001: 309-10).

Miller 1990: 43—76 argues that the sagas can validly be used, though with caution, for historical
information, but he considers the great legal scenes in Njal’s Saga particularly unreliable, and others
agree that the scene described above may well represent thirteenth-century law, aided by writing,
rather than conditions at the time of the saga (Jones 1984: 346). In addition, Njal’s Saga in particular
shows Christian influence, which would be opposed to the traditional system of feud and settlement
of the earlier period, and this may have led to further distortion; see Lonnroth 1976: 143—9. On the
other hand, Sigurdsson has recently argued (2004, esp. Chapter 1, 50—92: “From Lawspeaker to
Lawbook”) that not only did lawspeakers rely on oral traditions before writing but many continued
to do so for a century or more after the introduction of writing (“the tradition of oral learning
remained strong at least into the 13th century and was held to be of considerable importance in the
world of politics vis-a-vis the new technique of writing that had been gaining ground since early in
the 12th”).

Questions about the accurate oral transmission of data will be discussed further below,
Chapter Four.
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lawspeaker to lawspeaker without any use of written texts,” but if they did,
the transmitted rules would almost certainly have varied over time.”

If for the moment, however, we ignore these questions about the
possible role of writing and look only at the way law works in the sagas,
where procedures for settling disputes are portrayed as entirely oral, we see
that disputants and lawmen may appeal to and cite rules and customs of the
community at all stages of the process — in pleading cases, proposing
settlements, or simply voicing opinions. In Njal’s Saga these rules, which
almost all pertain to procedure, can be quite detailed, as for example, when
a litigant asserts, “The law says that any man has the right to be on a jury if
he owns three hundreds of land or more, even though he owns no milch
animals. The law also says that any man has the right to be on a jury if he
owns milch animals, even though he owns no land” (Chapter 142, p. 306).
The speaker’s opponents do not know this obscure rule and so they ask the
lawspeaker, who confirms that it is correct, though very few know it.

Rules such as this may be what some people (e.g., C. P. Roth 1976) have
in mind when they suggest that in prehistoric Greece a judge’s expertise lay
in his superior knowledge of orally preserved and transmitted rules, which
he would then recite in order to settle a dispute. But the rules found in
Homer and Hesiod are quite different. Kings are often said to know
themistes (general “rules” or “ordinances”), which are said to come from
Zeus or from the gods more generally. These are probably the traditional
rules and customs of the community, and every judge (and most other
people too) would be familiar with them. But none of these rules in Homer
contains the same degree of detail as the rule in Njal’s Saga cited above.
Rather, the Homeric rules are phrased in general terms and scattered
throughout various episodes, and many more such rules undoubtedly
existed in other contexts that no longer survive.

One likely candidate for the sort of general rule of conduct that would
count as one of the themistes is the advice Ajax gives Achilles when he is

** Foote 1977 reviews stylistic features of Scandinavian laws that may indicate oral preservation and
transmission. There are very few such features in the earliest Icelandic laws as compared with
Swedish and Norse laws. Foote leaves open the question whether or not this means that written texts
of laws were in use at an early period in Iceland, but he makes clear that, at the very least, assessment
of the orality of early Icelandic law is a very complex matter.

Another example sometimes cited of “oral laws” is the Albanian Kznun (“Code”), a loose collection
of communal norms and standards, going back (it is said) to Leké Dukagjinit in the fifteenth century
(though thought to be much older), that was assembled in the form of a code in the early twentieth
century (Fox 1989). But many questions surround the exact status and the nature of these rules before
they were codified in writing.

29
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trying to persuade him to put aside his anger and resolve his differences
with Agamemnon (/liad 9.632—6):

A person accepts from the killer of his brother

or his dead son the blood-price (poineé),

and when he has paid a large compensation, the killer remains in
his land,

and the person’s heart and manly anger are curbed,

when he has received the blood-money.

This rule could certainly be cited in the trial portrayed on Achilles’ shield,
but as a rule of (oral) law it has two major shortcomings. First, it describes a
practice in rather general terms leaving crucial questions unanswered: Must
a person accept the poiné? Can another relative accept it if there is no
brother or father? How much compensation qualifies as “large”?

Even more problematic is the rule’s authority. There is no person in
Homer who can formally authorize a rule, and so a rule’s authority can only
come from the consensus of the community, which it derives in part from
being recited repeatedly by bards like Homer. But this tradition-based
authority is tenuous, and can be called into question if, for example,
someone cites a different rule that is equally sanctioned by tradition.
Take, for example, Odysseus’ words to Telemachus after they have killed
the suitors (Odlyssey 23.118—20).

A man who kills another man in his community
even one who leaves only a few avengers behind
that man flees into exile, leaving behind family and fatherland.

This rule directly contradicts the rule cited by Ajax. Both cannot be
authoritative at the same time, nor can both be treated as (oral) laws.
And it would be purely arbitrary to declare one a law and not the other.
Although conflicting messages are a common feature of traditional popular
rules such as maxims,’® a legal system cannot tolerate such obvious contra-
dictions in its laws.

These are among the problems that arise if one speaks of “oral laws” in
Homer. The root of the problem is the absence of any specific designation
of certain rules as laws as opposed to other rules that are not so designated —
in Hart’s terms, there is no rule of recognition by which someone could
know which rules are laws and which are not. This is clear if we consider the

° E.g., “Haste makes waste” vs. “He who hesitates is lost.” Or, “There’s no such thing as a free lunch”
vs. “Don’t look a gift horse in the mouth.”
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advice Phoenix gives Achilles, shortly before Ajax’s advice. Phoenix evokes
the allegorical spirits of Prayer (//iad 9.508-12):

If a man respects these daughters of Zeus when they approach,
to him they give great benefits, and they listen to his requests;
but if a man spurns them and harshly rejects their plea,

then they go to Zeus, son of Cronos, and entreat him

to bring ruin on the man so that he is led astray and punished.

We would not call this rule that one should respect prayer a law, but
nothing here indicates that it differs in kind from the rule about accepting
compensation that Ajax refers to a few lines later.”” That we might call
Ajax’s advice a law (oral law) but not Phoenix’s stems from our own
assumptions about which kinds of issues are the provenance of law and
which are not, and we would be using modern criteria to make a distinction
the Greeks at this time did not make.

In short, we cannot simply designate as an oral law any rule that looks
like a law to us, or that the Greeks might have considered one of their
themistes. In order to designate a rule as a law, we need some means of
“recognizing” it — of marking it and certain other rules as having a special
status or authority. Writing is the normal way of doing this, though other
means are possible, such as the authoritative word of a lawspeaker. But no
such figure or comparable institution existed in early Greece.

Furthermore, rules as such do not seem to have much of a role in early
Greek dispute-settlement. Judges in Homer and Hesiod do not excel by
their knowledge of obscure rules, like the lawspeaker in Njals Saga, but by
their ability to devise an acceptable resolution to a dispute. Of course,
general rules, often unspoken, form the background for these settlements:
killing a member of your community is wrong; so is stealing another’s
property, and so forth. But the disputes that arise are not settled, as far as
we can see, by applying rules such as these but, as we saw in the dispute
between Menelaus and Archilochus, by negotiated ad hoc solutions that are
acceptable to both sides.” Similarly, Nestor’s proposed settlement of the
dispute between Agamemnon and Achilles is ultimately grounded on the

*" Similarly, we might consider many of the rules in Hesiod’s Works and Days laws, but not others:
compare “wealth is not to be seized; god-given wealth is much better” (320) with “be friends with one
who is friendly and visit the one who visits you” (353). We might classify the former as a law, but
surely not the latter. See further below n. 36.

* Cf. D. Roebuck 2001: 67, who remarks with regard to all the disputes in Patroclus’ funeral games,
that “rules do not play a predominant part in decision-making.” He mentions fairness, rank, and
“political reality” as other factors that influence settlements.
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very general rule that both superior warriors and commanders-in-chief
deserve respect and the booty that goes with it, but his proposal that they
put aside their anger and respect one another is not based on any specific
rule but is tailored to the emotional course the proceedings have taken up
to this point. Homeric Greeks put great emphasis on resolving disputes
peacefully, but processes, not rules, were their means of doing this. In terms
of the distinction made by Comaroff and Roberts (1981: 4, etc.) between
“rule-centered” and “processual” paradigms, the Homeric Greeks are much
closer to the processual end of the scale.

For all these reasons, I will not speak of oral laws (or an oral law) in
preliterate Greece, although I find the expression “oral law” useful to
designate the totality of procedures and rules (including customs, norms,
and traditions) that regulated disputes among preliterate Greeks (see further
R. Thomas 2005). And in fact those who maintain that early Greece had oral
laws generally draw on post-Homeric evidence (Piccirilli 1981, R. Thomas
1996). In arguing for oral laws, they cite three related phenomena, unwritten
laws, sung laws, and officials who remembered laws.

The first category, unwritten laws (agraphoi nomoi), includes among other
things the famous appeal of Sophocles’ Antigone to “the unwritten and
unfailing nomima (“rules”)” of the gods” (Antigone 454—s), and Pericles’
praise for those nomoi (“laws”) “which, being unwritten, are agreed to bring
shame [on those who violate them]” (Thucydides 2.37.3). These and other
passages have been studied by Ostwald, who concludes (1973: 101), “All that
agraphoi nomoi [ “unwritten laws”], agrapha dikaia [“unwritten justice”], and
related expressions have in common is that they are envisaged as different
from those rules and regulations which form the valid and published written
code of laws of the state.” In other words, phrases such as these express the
sense that there are valid rules or principles of conduct other than the written
nomoi of the state, but “as they constitute norms that are only negatively
defined, their conceptual content is as varied as anything opposed to the
written statutes can be” (zbid. 103). Thus, these references to unwritten laws
give us no reason to think that the Greeks ever developed a concept of a
recognized and authoritative body of unwritten or oral laws.

One factor complicating this discussion is that the common word for a
law or statute in the classical period, nomos (pl. nomoi), was not used for
written laws in the archaic period. In early Greece nomos designated any
traditional custom, practice, or rule of conduct, and nomos retained these

3 Nomima, a diminutive form of nomos, is often translated “laws” here, but the term makes it clear that
these are general moral rules, not laws in the strict sense.
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meanings even after it began to be used for written statutes, around 500
(Ostwald 1969). When the Greeks first started writing down laws in the
seventh century they did not use the term 7omos for them but instead used
terms like #hesmos (“ordinance”), graphos (“writing”), and rhétra (“pro-
nouncement”), or variations of these terms. In the classical period, it may
be evident from the context in some cases that zomos designates a written
law or statute; in other cases it clearly designates a general rule or custom;
and sometimes the sense is unclear or both senses are present. But in archaic
poetry, nomos only designates custom, rule, or traditional practice, never a
written law. And later, when nomos acquired the additional meaning of a
written law, it was this extension of its use that stimulated the Greeks to
begin speaking of unwritten laws.

The line between law and custom may be a fine one, but in most cases we
distinguish them without much difficulty, and the Greeks did too. In the
archaic period they used nomos for the latter and created new terms for the
former, but even when nomos could be used of both written laws and
unwritten customs, the Greeks knew the difference between them. This is
clear from a passage in Plato’s Laws (793a—c), where the discussion turns to
the education of the young, who are first taught general habits of good
behavior. The Athenian Stranger remarks that all these rules are commonly
called “unwritten laws” (agrapha nomima — the same term used by
Antigone) and are also called “ancestral customs” (patrioi nomoi), which
are the same thing, but they have agreed that these should not be called
“laws” (nomoi). But neither should they be neglected because in a con-
stitution they act as bonds between the laws, both those that have already
been enacted in writing and those that are yet to be written.”* In this
passage Plato uses 7omos for both “custom” and “law,” but the two mean-
ings are clearly kept separate.

In the case of sung laws, the problem of terminology is even more
serious, since zomos can also mean a “tune” or “song,” as well as a law.
The main evidence for sung laws is Athenaeus’ report (619b) that “at
Athens even the laws of Charondas were sung at wine-parties.” R. Thomas
(1996: 14-16) also cites later evidence for sung laws, including a passage
from Strabo (12.2.9) that the Mazakenoi in Cappadocia used Charondas’
laws and had an official called a “lawsinger” (nomaidos) who explained
the laws to them, and another from Aelian (VH 2.39) that the Cretans
required free children to learn the laws with music in order to remember
them better. The main obstacle to treating these sung 7omoi as oral laws is

** For further discussion of this passage, see Bertrand 1999: 60—2.
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that in all cases, what is being sung are either actual laws that were
previously written, or a poetic version of these laws, presumably greatly
simplified from their written form, whose legal authority would still be
their written version. This is a far cry from orally composed, preserved, and
transmitted laws.

Moreover, the Athenians certainly, and the Mazakenoi probably, did
not treat the laws of Charondas as their own laws, since he was lawgiver for
the city of Catana in Sicily. The Athenians had their own laws, and it is
unlikely that the Mazakenoi, who are far removed in time and place from
Catana, simply adopted Charondas’ laws. If they did, and if they had an
official called a “lawsinger,” it is not impossible that he resembled in some
ways the Icelandic lawspeaker, but even so, the laws he would be singing
would have been written laws or simplified oral versions of these. As for the
Athenians, it seems highly unlikely that they sung actual laws at their
drinking parties. We know a fair amount about behavior at Greek sympo-
sia, but the recital of a set of laws is otherwise unattested and seems
extremely improbable. Even the idea of setting Greek laws as we have
them to music is problematic, for the legal texts we know from inscriptions
or literary preservation are prosaic in the extreme. It is nearly impossible to
imagine someone putting, say, the Gortyn laws or Draco’s homicide law to
music. It is not impossible that music was used by children in Crete or
elsewhere to help them memorize laws, but if so, the rules they learned were
probably simplified oral versions of written laws.”

The most likely explanation for these reports of sung nomoi is that they
refer not to laws in the strict sense but either to 7omoi in the musical sense
(“melodies”) or (more likely) to general rules, such as those in Hesiod’s
Works and Days, put to music, probably for teaching purposes. As we saw,
this work contains a mixture of rules that might be considered legal and
others that are religious, moral, or practical (esp. agricultural).36 A collec-
tion of nomoi like these could be taken up and chanted by Greeks any-
where, and since Charondas was a legendary lawgiver, his name might have
become attached to a report about singing 7omoi.”” As I have said, we may,
if we wish, select some of the rules in Works and Days and treat these as

» A parallel is often seen in Cicero’s report (De legibus 2.59) that as a boy he learned the Twelve Tables
as a carmen necessarium (“required text,” not necessarily sung). But whether sung or recited, the
Twelve Tables were still written law.

Some examples from Works and Days are “as much as you can, sacrifice to the immortal gods” (336),
“call your friend to a feast but let your enemy be” (342), and “when the Pleiades, daughters of Atlas,
are rising, begin your plowing” (383—4).

%7 Ruzé 2001 also rejects the idea that actual laws were sung; she suggests Solon’s elegies as a possible

example of what were later called sung nomoi.
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(oral) laws, but these rules still differ significantly from written laws. And as
we will see (Chapter Four), putting a rule in writing changes the nature and
function of the rule in important ways. Thus, before writing we can speak
of oral law — viz. judicial procedures without writing — but not oral laws.

The third type of evidence sometimes cited in support of the concept of
oral law in Greece is that inscriptions from Gortyn and other Dorian cities
sometimes mention an official connected with legal activity called a
mnamon (mneman, pl. mnamones, mnémones) or “rememberer.” There is
some evidence that this official also existed in the sixth century, notably the
agreement with Spensithios, which we will examine in detail in
Chapter Five. Spensithios’ title is poinikastas or “writer,” not mnamain,
but the agreement requires that he and his descendants should “write and
remember (mnamoneuein) public business, both divine and human.” Since
the duties of the mnaman that are specified in the Gortyn Code involve
remembering but not writing, the agreement with Spensithios most likely
requires him to remember what happened at trials and other public events
and perhaps to write down legislation. But nothing in the agreement with
Spensithios or elsewhere indicates that a mnamion remembered a set of
(oral) laws. Thus, he seems to have been a living rememberer of judicial
proceedings, but not a singer of laws.

In sum, although preliterate Greece as portrayed in the poems of Homer
and Hesiod can be described as a period of oral law, no specific set or body
of rules existed at the time that could be identified as oral laws. Like many
other oral cultures, the Greeks at this time had relatively well-developed
procedures for resolving disputes and regulating conflict. They also had
orally preserved customs and traditions, norms of behavior, and other rules
of all sorts that guided their behavior and influenced the course of these
procedures. But within this “large body of assumptions and traditions”
(R. Thomas 2005: §3—4) no subset of rules was marked in any way that
would allow us to designate them as oral or unwritten laws. Using the
expression “oral laws” may usefully convey the point that there is a relation-
ship between these oral customs and traditions and later written laws, but
at the same time it obscures the important changes that occur when certain
rules are written. Thus, I find it more useful to avoid the expression “oral
laws” and speak instead of oral law as existing in the context of orally
preserved and transmitted rules.

That the Greeks themselves were aware of the radical changes that
writing could bring about is suggested by the story of Deioces, the first
king of the Medes, the beginning of which I related earlier (Herodotus
1.96-100). Recall that Deioces began his career in a system of oral law in
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which he heard disputes brought to him voluntarily by the people. In this
fully public system he earned a high reputation by the superiority of his
judgments. But one day he abruptly stopped hearing disputes. As a result,
violence and lawlessness broke out everywhere, and in desperation the
Medes decided they needed a king. Naturally they chose Deioces, who
promptly restored law and order by creating a very different kind of legal
system. Like an oriental despot, he removed himself completely from
public view, so that all access to him was controlled by his advisers. As
for settling disputes, “people put their cases in writing and had them sent in
to him. And he decided the cases brought in to him and sent them back”
(Herodotus 1.100.1). There is no historical truth to this as an account of the
unification of the Medes,”® but it indicates that Herodotus and his con-
temporaries considered a judicial process dependent on writing as charac-
teristic of a monarchy or tyranny. As we shall see, the Greeks themselves
managed to use writing while maintaining the traditional oral and public
nature of the judicial process, but their attitude toward writing was often
ambivalent (Steiner 1994): they understood its potential both as a means
for bringing law to the people and as a tool for antidemocratic repression.
The story of Greek law is in large part the story of the unique way in which
they used this double-edged technology for the benefit of the community.

The story of Deioces ends with a system of written judicial decisions, but
it begins, as we have seen, with the regular oral procedure in early Greece by
which all members of the community can seek resolution of their disputes.
The procedure is public, it takes place in a public space, often the agora,
and it is regularly attended by many other members of the community. It is
also fully oral, a series of speech acts, with everyone, disputants, judges, and
the community, contributing their views. None of these speech acts is
constrained to take a specific form, and there is no sign of the formalism
found in Roman and many other legal systems. Even when someone
proposes a formal procedure such as an oath, as Menelaus does in [liad
23, he apparently has full control over the wording of his proposal,
although he, like all Homeric speakers, will likely include in it some
traditional formulaic language.

The most common word for the act of settling or judging a dispute,
dikazein, essentially means “speak so as to resolve a dispute” (so Allen 2000:
317). Judgment may be rendered by a single judge or by several, and they
may be kings or elders or other respected members of the community, but

3 Although the story is set in Mesopotamia and Deioces was probably a historical person, he was
probably not a king or a Mede or a unifier; see Helm 1981.
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they are apparently not professional judges, for in Homer, at least, they
have many other duties. But the Greeks (like the Tiv) appear to have been a
fairly contentious people, and judging appears to have been one of the
main tasks of kings in peacetime. Even the legendary Minos in the under-
world is portrayed as settling disputes for the dead souls who crowd around
him; and in Hesiod, it seems as if almost all that kings do is settle disputes.

Settling disputes is a well-established and important communal institu-
tion, to which leaders devote a significant amount of time. In this quasi-
formal process the customs and traditions of the community and the
general rules of conduct they embody play an informal role, and in the
poetic tradition some of these customary rules may be formulated as rules
of conduct in the same general form as written laws have later. But no body
of “oral laws” ever became an authoritative text of rules that could be
considered the laws of the community. Not until the invention of writing
and its subsequent use in the process of writing legislation did the Greeks
create laws for their community that were distinct from their customs and
traditions.



CHAPTER 2

Writing and Written Laws

Although writing makes no appearance in the poems of Homer and
Hesiod, when these poems assumed their final form ca. 700, writing
was already widespread in the Greek world. Our earliest examples of
writing, scratched or painted on pottery, come from around 750 or a little
earlier. Whether this means that writing was introduced not long before
this date, or two or three centuries earlier is a matter of debate.” For our
purposes, the exact date is of little importance. We can only use the
material we have, and since none of the inscriptions from the first century
of our evidence is legal in nature, we can be fairly confident that whatever
the date of the invention of the alphabet, the Greeks did not begin writing
laws before ca. 650.

As we noted earlier (Introduction) after the collapse of Bronze-Age
civilization in the twelfth century, a new kind of writing emerged, an
alphabetic script that developed from a Phoenician alphabetic script,
with the important innovation that the Greeks added signs for vowels,
which were lacking in the Near-Eastern alphabets of the time. This
innovation made the Greek script easier to read than the consonant
alphabets of the Near East (see most recently B. Powell 2002). As far as
we know, all other scripts at the time, including Linear B, cuneiform, and
Egyptian hieroglyphics, were written and read by a small number of
professional scribes, who would have been familiar with the subjects
written about and could thus fairly easily supply the correct vowels (for

" Most classical scholars accept an eighth- or late ninth-century date for the introduction of writing to
Greece; see Jeffery 1982: 823, and more strongly Johnston 1990: 426—7. Some Near-Eastern scholars,
on the other hand, point to the shapes of the earliest Greek letters, which seem closest to a Phoenician
script of the ninth or tenth centuries, and conclude that the Greeks must have invented writing carlier
than the eighth century, even if no examples of earlier writing have yet been found; see Naveh 1991,
and for a different theory Isserlin 1991. Surveys of the issues can be found in Murray 1993: 92—101;
Whitley 2001: 128-33; Hall 2007: 56-9.
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consonant scripts).” When the vowel sounds are made explicit, as in the
Greek alphabet, a text could then be read even by someone who was not
familiar with the subject or the words of the text, since without prior
knowledge they would be able to pronounce a word phonetically purely on
the basis of the letters they saw. Writing with a full alphabet is thus easier to
read, especially for inexperienced readers, and the invention of this alpha-
bet in Greece would have opened up the possibility of a higher degree of
literacy than existed in the contemporary Near East or in the earlier age of
Linear B.

The reasons for inventing a full alphabetic script have been much debated.
The traditional view is that Greek writing was the work of merchants who
used it for commercial purposes (Lombardo 1988; W. Harris 1996: 60-1).
This is the generally accepted reason for the invention of writing in many
other cultures, but if that were the reason in Greece, it seems odd that no
early Greek text is commercial (B. Powell 1989: 347), and in fact very little
commercial writing survives from before the fourth century. Even if most
commercial texts were written on papyrus, references to commerce ought to
appear in other texts if this were the main reason for writing. Also unlikely is
the recent theory of B. Powell (1989, 1991), that the alphabet was invented to
record the Homeric poems. Although some of the earliest inscriptions are in
hexameter verse, most are not and most have nothing to do with epic
matters. Moreover, the lack of the long vowels ez and omega, which are
absent from early inscriptions, would have significantly hindered the accu-
rate transcription of Homer. But Powell is right to emphasize the closeness of
the Greek alphabet to speech (B. Powell 2002: 112—24), and so I would accept
the conclusion that the alphabet was invented in order to record speech, but
not necessarily poetic speech.

As we noted, there are no laws among these early Greek texts, but a brief
survey of the first century of writing in Greece may help provide a context

M

Most scholars accept that Near-Eastern scripts were more difficult to read and writing was restricted
to a relatively small group of scribes. M. Powell 1981 argues that “cuneiform was not as difficult as
usually assumed,” and “the superiority of the alphabet over cuneiform has been exaggerated,” but he
is speaking of later Semitic (consonant) alphabets, not Greek. Palaima 1987 argues that it was not
difficult to write Linear B, and that the restriction of writing to administrative matters and the
absence of personal texts was thus the result of societal attitudes not technological considerations.
These implications of the Greek invention of the alphabet were first proposed by Havelock 1976,
1982, etc. Herrenschmidt 2000 argues that in consonant alphabets, reading requires simultaneous
interpretation (96: “understanding became blended with reading”), but “with the complete [i.c.
Greek] alphabet, reading is not identical to understanding” (1o1). Thus, in theory, “with the Greek
alphabet, one could read everything without understanding anything.” So far so good, but when she
adds that “the complete alphabet introduced a body-mind dualism,” I fail to follow her.

w
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for the earliest legal writing. Several recent surveys of early Greek inscrip-
tions® show that the earliest (750-650) were written by many different
people. Powell (1989) lists more than fifty shorter inscriptions, most of
them with fewer than six words. These include many that give personal
names, often the name of the writer, and are scratched or painted on
pottery (“Kalikleas made me,” “I am the cup of Korakos”), on tombstones
(“This is the tomb of Deinias, whom the shameless sea destroyed”), or on
votive figures that were intended as gifts to the gods (“Isodikos dedicated
me as a votive to [Apollo] Pythios”). Some are erotic, such as “Eumelos is
best in the dance.” Other early inscriptions are typical of travelers even
today, as when Greek mercenary soldiers in Egypt carved their names (in
Doric dialect) on a statue at Abu-Simbel, Egypt in 591 (Jeffery 1990: 358,
no. 48). Moreover, various short phrases were written on flat rocks in the
Attic countryside, some of them apparently by shepherds with time on
their hands.” And about 15 percent of the shorter inscriptions Powell
surveys are abecedaria, presumably written by people who are learning to
write, who would practice their new skill on pieces of broken pottery or
other materials. Finally, Powell examines five longer inscriptions, several in
verse, either on pottery, which was probably intended for use in symposia,
or on dedicatory statues.

These remains —and they presumably represent only a small fraction of
what was actually written in this period — show the widespread diffusion
of alphabetic writing in Greece during the first century after its discovery.
There does not appear to be any duplication of handwriting, and the
rather crude nature of much of Greek early writing, together with the
prominence of abecedaria, makes it clear that these were written not by
scribes who specialized in writing, but by individuals from a full range of
social classes, who learned to write themselves.® Writing was clearly a
social activity, in the sense that the texts were almost always intended to
be read by others, and one senses an exuberance in these early texts, as if

* A convenient account is B. Powell 1989; see also Jeffery 1982: 831—2. Recent finds have added to the
total number of inscriptions but have not changed the overall picture (see Jeffery 1990: 58-63, 4305
Whitley 1997; Langdon 2005).

> In some of these inscriptions the author identifies himself as a shepherd (Merle Langdon, personal
communication; see also the notice in SEG 49.2).

¢ Much of our evidence may come from an aristocratic, largely sympotic, context, but there is an
inherent bias in the evidence toward such a context. As Snodgrass argues with regard to Attic vase
inscriptions, “if the application of painted inscriptions to the symposion is so self-evident, then the
remarkable fact is not that so many, but that o7/y some two-thirds of the inscriptions are on vessels
which lend themselves to this context” (2000: 28). See further below n. 9.
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people were rushing to learn this new art so that they could show off their
skill to their friends and associates. One also senses that people were
experiencing the power of writing to give the writer and his message
greater authority (Varhelyi 1996).

Equally interesting is the absence of certain kinds of inscriptions that are
common in other early Mediterranean cultures. There is no evidence in
Greece at this time of the kind of record keeping or information storage
connected with economic or political administration that dominates the
earliest writing in the Near East as well as the Linear B texts, or of historical
accounts, often celebrating the deeds of a monarch, which are common in
Egypt and the Near East.” This is not surprising. Monarchy was a periph-
eral phenomenon in archaic Greece, and Greek monarchs from Homer on
must work with an assembly or smaller group that has a significant degree
of authority.” Neither in these areas nor in cities ruled by tyrants do we find
the large, centralized administrative structures that are the rule in the non-
Greek or Bronze-Age societies. The Greeks must have been motivated to
write by something other than the need to administer large territories or to
facilitate commercial activity. And whatever their motivation, the writing
they invented was not limited to a small group closely associated with the
ruling elite, but was practiced by a wide range of members of the
community.’

The other characteristic of these earliest written texts that is important
for our purposes is that they include no public documents:™

~

“Eighty-five percent of the tablets from the early levels at Uruk are economic” (C. B. F. Walker
1987: 11). The first non-economic texts (such as dedications) were written 200 to 300 years later than
the earliest inscriptions. For details see Nissen 1993. The Linear B documents record almost nothing
but commercial and other activity associated with the palace administrations. Not a single personal
graffito survives written in Linear B (see Palaima 1987).

For monarchies in Epirus and Macedonia, see Davies 2000; Carlier 2000.

Holkeskamp 2000: 84 stresses the difference in this regard between Greece and the Near East.
Stoddart and Whitley 1988 contrast Attica and Etruria, noting that in the former the introduction of
an alphabetic script led to “generalised social literacy,” whereas in Etruria “literacy was mainly the
preserve of an élite ... tied ... to the élite’s need for ideological legitimation and interpersonal
exchange” (771). But Cornell 1991 examines the evidence for literacy in Etruria and Latium and
concludes that “the surviving epigraphic evidence is unrepresentative, biased and misleading” (33),
and that literacy was far more widespread (cf. Snodgrass 2000 for Attica, cited above, n. 6). For
writing in Crete, see below, Chapter 3.

By “public documents” I mean texts inscribed and displayed by a public authority, either individual
or collective, concerning matters of public interest, as distinct from texts inscribed and displayed by
private individuals to serve their own interests. This distinction is not rigid — many private
inscriptions (e.g., epitaphs) were also intended for public viewing — but it is clear enough for our
purposes.

(Y
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not a single public inscription — decree, treaty, or remembrance of common
martial exploit — not one dedication to a god on behalf of a public body; no
inventories, catalogues, records of treasure, or building specifications; not one word
connected with the doings of one state or collective body with another. (B. Powell

1989: 346)

And, I should add, not a single law or legal document, public or private.
For whatever reason, at this time writing was still the province of private
individuals, and the community had not yet begun to use writing to assert
itself as a public or political entity.

About a century after the earliest inscriptions, however, in addition to
the dedications, epitaphs, and other private graffiti that turn up earlier,
public inscriptions begin to appear. The vast majority of these are legal in
nature,” and virtually all of these are texts of laws."”” There are no legal
documents such as contracts, wills, or receipts, no indictments or verdicts,
no judicial opinions, indeed, no legal texts whatsoever except for laws and
related texts like treaties.” All references to written legal texts in archaic
inscriptions, moreover, are to laws.

Legal inscriptions are found in many parts of the archaic Greek world,
but for some reason a high proportion come from Crete.* Since we probably
have only a small fraction of the texts originally inscribed on stone from
this period, and nothing written on more perishable materials such as wood
or papyrus, we cannot necessarily conclude that the Cretans wrote more
laws than other Greeks; they may simply have inscribed more of them on
stone, or (less likely) archaeologists may just have found more legal inscri-
ptions on Crete than elsewhere. We are told, for instance, that Solon’s
many laws were written on wooden axones; had all such inscriptions been
written on stone, our picture of archaic legislation would look different.

" See Jeffery 1990: 58—63. The non-legal public inscriptions are mostly lists of names of office holders
or contest winners, and other public records.

l'include decrees in the general category of laws, and treaties can also be so classified to the extent that
they have legal force. The study of these inscriptions is aided by two very useful recent collections of
archaic legal inscriptions, Koerner 1993 (= /G7) and van Effenterre and Ruzé 19945 (= Nomima).
Also helpful for the archaic period are the concordance in Fell 1997, and the detailed studies of many
of these texts in Hélkeskamp 1999. The old collection of Dareste ¢t al. 1891-1904 (IJG'), which is not
limited to the archaic period, is also occasionally useful. Paula Perlman and I are preparing a
complete edition with translation and commentary of the archaic and classical laws from Crete, in
which we will treat in more detail many of the texts discussed here.

Some early curse tablets may have been intended to affect the outcome of a trial but for our purposes,
at least, these are not legal texts.

A slight majority (53 percent) of the entries in /GT are Cretan laws; the figure for Nomima is about
40 percent.

12
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Thus, the accident of survival may distort our understanding of the nature
and distribution of early legal texts. But it still appears that the Cretans
were especially fond of writing laws.

In addition to the inscriptions, we have evidence of another sort for early
legislation in the stories the Greeks later told about “the first lawgivers,”
who in the seventh and sixth centuries wrote laws for different cities. These
stories vary in their reliability, and some scholars dismiss almost all of them
as essentially worthless.” But several of these lawgivers are well known from
other sources, particularly the Athenians Draco and Solon, and it seems
unlikely to be mere coincidence that these stories place the activity of the
earliest lawgivers in the seventh and sixth centuries, at roughly the same
time as the inscriptional evidence indicates that laws were first being
written. This suggests that at least some of these figures did live at about
this time and did write laws, though the later stories may be misleading
about the nature and scope of their legislation.

One point, repeatedly stressed by Holkeskamp (1992, 1995, and most
fully 1999), is that reports of large-scale archaic legislation tend to come
from unreliable sources such as Diodorus and Plutarch, whereas more
reliable authors report only that Zaleucus, Charondas, and the others
“wrote laws,” or attribute only one or two specific laws to a lawgiver.
Holkeskamp concludes that modern scholars are wrong to speak of early
legislation on a large scale, and especially codification. The inscriptional
evidence, he argues, suggests rather that early laws consisted of “single
enactments, independent, complete and self-contained statutes” motivated
by specific problems or crises (Holkeskamp 1992: 91).

Holkeskamp’s observations are important but should not be taken too
far: there is strong evidence that Solon, at least, enacted legislation on a
large scale. Plutarch, though not the most reliable of authors, cites several
of Solon’s laws by axon number and even reports seeing parts of Solon’s
original axones. And Solon himself (fr. 36 West) speaks of writing thesmoi,
“laws” (in the plural). To be sure, in the fourth century many laws were
attributed to Solon that were certainly enacted at a later time, but this does
not mean that he did not also enact many laws himself. Ruschenbusch 1966
tries to sort out all the laws attributed to Solon according to the likely
degree of authenticity; one may disagree with many of his decisions, but he
nonetheless presents a strong case that Solon’s original legislation con-
tained a large number of provisions and addressed a wide range of different

" The strongest doubt has been registered by Hélkeskamp (see below). See also Szegedy-Maszak 1978;
Gagarin 1986: s1-80.
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matters (see further Chapter Three). Later authors who write about archaic
legislation are highly selective and probably biased in favor of unusual or
idiosyncratic laws; they are not seeking a balanced or comprehensive view
of the lawgivers’ activity but are looking for provisions that will exemplify a
specific point. Thus, they are likely to cite only one or two laws from what
may originally have been a much larger collection.

Another consideration is that most early inscriptions are fragmentary;
sometimes only a few words survive from texts that must have been longer
and in some cases may have been much longer. And as Osborne 1997
observes, many of the inscriptions which appear to preserve single enact-
ments presuppose much other legislation from the same city. If we are
willing to “connect the dots,” we find that the inscriptional evidence
actually testifies to some degree of large-scale legislation in early Greece.
Finally, the early inscribed laws we will examine below do seem to show
that in some cases groups of laws on the same subject were inscribed
together. Thus, the absence of large groups of inscribed laws from the
seventh and sixth centuries, though worth noting, does not prove that
legislation on a large scale was not written at the time. More important,
Holkeskamp’s sweeping rejection of early large-scale legislation overlooks
the demonstrable steps the Greeks were taking during the archaic period to
organize increasingly large amounts of legislation on their inscriptions. The
Gortyn Code, as we shall see, was not created ex nihilo.

In order to understand the reasons for writing laws during this period,
and the purpose and effect of these laws, we must first review the legislation
that survives from seventh- and sixth-century Greece in the form of legal
inscriptions. Since it would require more than one book to present all the
surviving texts, I will be selective, confining myself to the more substantial
texts from archaic Dreros and Gortyn (both in Crete) together with a
selection from other cities. In this chapter I will look primarily at texts
down to about 500, concentrating on physical characteristics and certain
features of style and organization, which show clearly that the writers of
these texts were making an effort to assist potential readers of the law. In
Chapter Three, I will say more about the substance of early legislation
when we take up the question of why Greeks first wrote laws and what
effect the writing and public display of legislation had on law.
Chapter Four will then be devoted primarily to one particularly interesting
archaic text, Draco’s homicide law.

I begin with the laws from Dreros, one of which is generally agreed to be
our earliest surviving Greek law. In 1936 French excavators discovered the
remains of eight archaic laws, most of them fragmentary, in a cistern just
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east of the eighth-century temple of Apollo Delphinios in the hilltop town
of Dreros.” They concluded that each of these laws was originally inscribed
on one or more blocks from the temple’s east wall, which formed one edge
of the main public gathering place at Dreros.”” Thus, these texts would
have been prominently displayed at the heart of the community.

The largest (1.74 meters long and 0.25 meters tall) and best known of
these inscriptions (Nomima 1.81, IGT 90, ML 2, see Appendix 1.1 for the
Greek) contains four lines of text and a group of letters between lines 1
and 2 that reads #hiosoloion (thios oloion?) and is apparently a reference to a
god, though the precise sense of the words is in doubt.™
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Dreros 1

The polis has decided: when someone has been kosmos,” within ten
years the same person is not to be kosmos again. But if he does
become kosmos, whenever he gives judgment, he himself is to owe a
fine of twice the amount, and he is to be without rights (to office?) as
long as he lives, and whatever he does as kosmos shall be void.

And oath-swearers (are) the kosmos and the damioi and the
twenty of the polis.

This extraordinary text has been the subject of much discussion since
its discovery; its location and physical features, however, have drawn litde
attention. Displaying the text on the wall of the temple of Apollo would have
implicitly added a sense of divine authority to the civic authority asserted in
the law’s first words, especially if the marginal text means something like

“may the god be kind” (so ML). And the fact that this temple wall formed

16 Demargne and van Effenterre 1937a. For the date of the temple and further information about the
site, see Prent 2005: 284—9.

See Mazarakis Ainian 1997: 216-18 (with Figures 454—60) for a full description of the site, and
Perlman 2004: 1915 for a catalogue and full description of the eight inscriptions. Hélkeskamp 1992:
102 (followed by W. Harris 1996: 69—70) wrongly claims that written laws at Dreros and elsewhere
“were deliberately kept at a distance” from public space.

I do not translate these letters, but print them as the first line of the Greek text, which together with
the other inscriptions treated below will be found at the end of the book. The letters are usually
considered a later insertion, but they may actually have been written first.

The kosmos was the highest official in most Cretan cities. Some cities apparently had a single kosmos,
others a group of them ruling together.
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2 Writing and Written Laws 47

one side of the community’s central gathering place, which was situated in
a saddle between the two hilltops that comprised the community, meant
that the law had a prominent place in the public life of the polis.

The text itself is written on one large block of stone (now broken). A border
is marked on the right edge of the stone; the left edge is more irregular. The
moderately large letters (2—5cm.) are irregular, and the lines are not nearly
straight, in part because of irregularities in the stone face, which the mason
needed to work around. Later masons would use smoother surfaces, but
whoever wrote this text was apparently, like most early Greek masons, rela-
tively unskilled. And yet he generally kept his letters large, and took pains to
stay within the upper and lower confines of the stone. Moreover, there are
signs that he was concerned to help readers read and understand the text.

The first three lines (ignoring the inserted letters) comprise the basic
provision of the law and the punishment for its violation (the first para-
graph in the translation given above). Like many archaic laws, they
are written as a continuous text ‘boustrophedon” style, or “as the ox
turns”: the first line runs from the right border to nearly the edge on the
left side, the second returns from the left to the right edge, and the third
then runs back to the left. This style is common in early Greek inscriptions,
the idea presumably being that when the reader reaches the end of the line,
he (or she) can continue reading without having to return to the other side
of the inscription to begin the next line. It also allows the mason to conserve
space, since he can write letters up to the end of his space and then begin
going back the other way immediately below, even if this means breaking
a word in the middle, as happens, for example, between lines 1 and 2.

The third line ends before it reaches the left-hand border, and the text
that follows in line 4 (the last sentence in the English translation) was
evidently felt to be a separate, additional provision because it begins again
on a new line, running from right to left as in line 3, and preceded by a
special sign (X) to mark the division. Writing the first line of a new topic
from right to left is common in archaic Cretan laws, and is somewhat akin
to modern paragraphing. This suggests that the last line is both related to
but in some way separate from the preceding text. Most likely, the first
provisions provide a reference point for the last one, allowing us to under-
stand that the officials named swear oaths concerning some matter
addressed in the preceding lines; perhaps they swore to comply with the
law or to punish violations of it, or both.”” We cannot know whether this

* Tt is curious that the noun omotai (“swearers”) is a nominative, leaving the reader to supply the verb
“are” in the present indicative. Present indicatives are very rare in early legislation, which relies on
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last provision was enacted at the same time as the rest of the law or later, but
it was probably inscribed at the same time or soon after, since the amount
of space left on the stone after the first three lines is just enough to allow
line 4 to be written below, suggesting that the initial mason left room for
this provision.

The reader is also assisted by the two other devices. First and most
evident, the mason used vertical lines (|) to mark divisions between single
words or small groups of words (there is no word division in most Greek
inscriptions). The approximate effect in English would be as follows:

the polis | has decided | when someone has been kosmos | within
ten years | the same person | is not to be kosmos again | but if he
does become kosmos | whenever he gives judgment | he himself'is to
owe | a fine of twice the amount | and he is to be | without rights |
as long as he lives | and whatever he does as kosmos | is to be | void
and oath-swearers are | the kosmos | and the damioi | and the

twenty | of the polis

Some of these division lines mark off clauses in much the same way as a
modern comma or semi-colon; others mark expressions that are not full
syntactical units. But they all mark a division between words, and even
though their placement does not follow strict rules, they surely would have
made it easier for readers to understand the text.

Similar division lines are common in early Cretan legislation, though
they disappear around so00. In some inscriptions dots are used as dividers
rather than continuous lines. But such dividers are less often found in early
private inscriptions.” This suggests that those who inscribed early laws
were concerned to make these texts as easy to read as possible for an
audience that would have included some whose reading skills were rudi-
mentary. Dividing lines would be less necessary if these archaic inscriptions
were intended solely for display or were meant to be read by only a small
group of elite members of the community.

The other kind of assistance we find in archaic laws is the syntactical
device of asyndeton, or the absence of a connecting particle between
independent clauses, though the effect of this is not always so clear or easy

imperatives and infinitives, both with the force of imperatives. If the list of oath-swearers has the
same function as a list of witnesses commonly found at the end of an agreement in later periods, then
these people may swear at the time of enactment of the law, perhaps to confirm the enactment.
Of the more than sixty texts discussed by B. Powell (1989), only two have these division marks:
no. 20, a list of names with marks separating each name from the next, and no. ss, the famous
“Nestor’s cup” inscription, with irregular division markers.

2.



2 Writing and Written Laws 49

to determine.”” The next sentence after the enactment clause (“The polis has
decided”) begins “when someone has been kosmos” without any connecting
particle. Here the asyndeton marks a distinction between the enactment
clause and the provision that was enacted.” The next sentence, however,
begins normally with a particle: “but if he does become kosmos™ (ai de
kosmeései), indicating a more continuous line of thought from the preceding
sentence. The effect of asyndeton in legal inscriptions varies,”* but it can be
helpful in several ways. Here it indicates a significant shift in focus, in this
case from the enactment clause to the substance of the law.

Finally, it is commonly noted that Greek laws are often casuistic; that is,
they have the form of a conditional sentence stating the violation and its
punishment or other consequences.” But in this law from Dreros we find a
more complex, though still rudimentary form of organization, in which first
a regulation prescribes or prohibits a certain action (no one can be kosmos
more than once in ten years), and the next provision, linked by the particle de
(“and/but”), spells out the consequences of non-compliance: “but if he does
become kosmos, etc.” The condition of non-compliance is often stated in the
negative, particularly when the law prescribes a penalty and then continues,
“but if he does not” pay the prescribed penalty. This structure — rule followed
by the consequences of non-compliance — represents one of the earliest and
most elementary form of organization in Greek law,”® and as we shall see,
it will be the basis for some of the more sophisticated forms of organization
we find in later texts from fifth-century Gortyn.

The seven other inscriptions from the cistern at Dreros, some of them
fragmentary, can be treated more briefly.”” The first six show some of the
same physical characteristics as the first law, though they are shorter, except
for 8, which has two lines of Eteocretan (a local dialect) and three lines of
Greek. As far as we can tell, all are inscribed within the top and bottom

** A Greek sentence normally includes a small particle at or near the beginning that marks its
relationship to the preceding sentence (e.g., “and,” “but,” “therefore,” “indeed”). These are often
omitted in an English translation. Asyndeton, or the absence of any connecting particle, is thus
significant and commonly marks a sharper than normal break between sentences.

ICret 4.78, discussed in Chapter 6, has a similar feature.

See Gagarin 1982 on the use of asyndeton in the Gortyn Law Code.

Casuistic laws are sometimes thought to characterize primarily Greek and ancient Near-Eastern
(including biblical) law; see Hagerdorn 2001: 228. But they are also found elsewhere, for example at
the beginning of the Twelve Tables.

It is also found in /Cret 4.1 and 4.14 from Gortyn and the laws from Eretria and Tiryns discussed below.
These were published in van Effenterre 1946a and 1946b. He numbered them 1—7, but this leaves the
main Dreros law (discussed above) without a number. I will refer to the main law as Dreros 1 and will
number the other seven 2—8. Five of this latter group are included in Nomima: 2 =1.66, 3 =1.64,
4 =1.68 and 11.89 (see below, n. 30), 5 =1.27, 6 =11.10; three are in /GT: 3 =91, 4 = 92, 5 = 94.

23
24

2

[N

2

27



50 2 Writing and Written Laws

edges of one stone, and most are written boustrophedlon28 and use the same
vertical dividing lines as the main law (Perlman 2004: 194—s).

In four of these seven inscriptions the beginning of the text is preserved,
and in each case the law begins, like the first law, with an enactment phrase
(using the same verb ewade).”” To the extent that we can determine the
subjects of these seven laws, they vary considerably: 3 provides immunity for
someone, 4 either specifies the date (the 20th of Hyperboios) for the agelai
or youth age-groups to begin or sets a date for the end of hunting season,’
and 6 mentions oaths and purification; the subjects of the others cannot be
determined. It appears, then, that laws concerning a wide range of subjects
were prominently displayed on the temple wall bordering the main gather-
ing place at Dreros, where they would have been seen and read by many.
And if van Effenterre (1946b: 136-8) is correct that 8 is a bilingual text, then
the Drerians even made an effort to ensure that this text could be read by
those whose primary language was not Greek.

Many of these same features are common in the earliest laws from
Gortyn.”" All these texts were inscribed on the walls of the temple of
Apollo Pythion, which at the time was probably visited frequently.”” As
at Dreros, this temple was apparently felt to be the appropriate place for
laws to be displayed, because the site would reinforce the idea that the
god supported and would watch over the laws. Laws displayed here would
also have been easily visible and accessible to anyone who wished to read
them. The texts were written in large letters (4—25 cm.; see Perlman 2002:
214-16, Col. v), and were painted with red ocher: “These inscriptions were
intended to attract an audience” (Perlman 2004: 182).

The temple was probably constructed before anyone envisioned inscribing
texts on it, and it had a limited number of surfaces adequate for inscription.
Laws were thus inscribed either on long narrow horizontal blocks

>3

* On s all three lines begin from the right; it is possible that these are three separate provisions.

Remarkably the second line of 4 is written (boustrophedon) above the first. On 8 the two Eteocretan
lines are written right to left but the three Greek lines that follow are written boustrophedon.

In 3, the polis enacted the law; in 4 and 5 other groups are mentioned whose identity is not certain; in
8 ewade occurs near the beginning but we cannot read who approved the law.

Van Effenterre 1946a: 597600 proposes one text (followed in Nomima 1.68) and van Effenterre
1961: 549—52 proposes a different text and interpretation (followed in Nomima 11.89).

1Cret 4.1-40, dated by Jeffery (1990: 315) to 6005252 ICret 4 contains only inscriptions from Gortyn,
and so I will refer to these by the simplified notation 4.1, 4.3, etc.

Perlman 2000: 72—4 suggests that placement on the walls of the temple, as in other Cretan cities in
the archaic period, was a higher priority than placement in the agora, some 500 meters away. But
(7bid. 88: n. 14), the agora may not have been laid out until the end of the archaic period, after these
laws were inscribed. Seventh- and sixth-century dates have been proposed for the temple, but this
remains uncertain (Prent 2005: 274-5).

2.
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2 Writing and Written Laws ST

extending for many meters over several blocks in a row with one (4.8-12), or
two (4.13-17) lines of writing, or on taller but narrower blocks with several
lines of text extending horizontally across several blocks, but apparently
not for so great a distance. In either case, the texts normally followed a
“one-course rule” (Perlman 2004: 186; cf. 182), that is they were confined to a
single row of stones and did not stray above or below their own course.

The best known of these early Gortyn texts is 4.14, a long inscription
with two lines of text (Nomima1.82, IGT 121, see Appendix 1. 2). Each line
was originally at least fifteen meters long and perhaps much longer, but less
than half survives today as a continuous text (stones g—p).
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Gortyn 14

Line 1 ... he is to pay fifty cauldrons in each case. The kosmos in
charge, if he does not exact full payment, shall owe it
himself, and the #7as, if he does not exact full payment,

[shall pay double?] ...
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Line 2 ... each is to pay ... cauldrons. The same person is not
to be kosmos again for three years; for the gnomones
ten years and for the foreigners’ (kosmos?), five years.
vacat

It is clear that the two lines are related: they are inscribed as a continuous
text boustrophedon, and each contains regulations pertaining to officials.
In line 1 the official must either collect the fine or pay it himself; line 2 may
also impose fines on officials and prohibits certain ones from holding the
same office for a number of years.”” The similarity between this and the first
law at Dreros is often noted, but the Gortyn law provides more extensive
regulation than the Dreros law, which only applies to the kosmos. The
inscription at Gortyn regulates the iteration of three offices and the failure
to enforce verdicts, and the missing parts of the inscription may have
regulated other activities too.

The most striking physical feature of 4.14 is its length.”* Someone
wishing to read the inscription would have to walk along one side of
the temple and perhaps even turn a corner before reaching the end of
the first line, though the boustrophedon writing would at least allow
him to read the second line while returning from that point rather than
having to start over from the beginning. The Gortynians may have been led
to inscribe such a long text by the limited number of available surfaces for
writing, but they seem to have realized the inconvenience this posed, for
they inscribed only a few early texts in this manner. The text also suggests
that the mason did not plan well, for line 2 ends about half way back; careful
planning could have produced two shorter lines of more equal length. In
other respects, the text has some of the same features as the first Dreros law,
including the use of vertical dividing marks and asyndeton. Line 1 also has a
provision about paying a certain amount followed by one that fines officials
for not exacting payment, a form of organization similar to what we noted
at Dreros. Here, however, the two provisions are linked by asyndeton,
which is a looser connection than connection by the particle de at Dreros.

None of the other long inscriptions provides enough continuous text
to allow comment, though we should note that the best preserved of these
(after 4.14), 4.13, speaks of “the whole polis” in line 2 — the only sixth-
century instance of this word at Gortyn — and also mentions the agora,

% For further discussion of the non-iteration provision in 4.14 in the light of 4.72.5.5-6 (“when the
Aithalian szrtos, Kyllos and his colleagues, formed the kosmos”), see Perlman 2002: 207-11; Link 2003.

** 4.14 is not the longest preserved text. Forty-four separate blocks survive from 4.10, so that the
original text of this law must have extended at least 30—40 meters.
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apparently as the place where someone obtains a civic trial (wastian dikan),
whatever that is. But several of the early texts inscribed on taller blocks are
of interest, even though they are quite fragmentary, and I shall look briefly
at 4.1, 4.3, and 4.21, in which parts of five, ten, and eight lines of text
respectively are preserved.

4.1 (Nomima 11.22; IGT 16, see Appendix 1.3) must originally
have run across at least ten blocks, though only six survive. Each of

the five lines runs from right to left, so we have here five separate provisions:

35
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... of these (?) whatever harm is done to him, let him plead (in court) . ..

pay a fine ... a woman, of sheep ... five cauldrons . ..

2. ... female, to the lamb (?) ... thirty [cauldrons?] ... pay (?) but (not)
more ...

. ... the sheep and from a male . . . if personally (?)

. ... person (?) has attacked ... the magistrate (?) ...
cauldrons each

5. ...debts (?) ... of the female inhabitant (?) ... is to pay (?), but if he

does not pay the fines, he himself

Although these are separate provisions, there are apparent links among

at least 1—2 and 3—4. Each mentions fines, with the first three prescribing

a specific number of cauldrons in ascending order — five, thirty, a

hundred; 1-3 also mention sheep; 1 talks of a woman, 2 of a female,

3 of a male and § (probably) of a female inhabitant. This does

not necessarily mean that all five provisions, or even the first four,
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» When the six stones comprising this law are seen in alignment, as in Figure 3 above, it is clear that the
bottom two lines on stones d—fare a continuation of lines 4 and 5, not lines 3 and 4 as traditionally
thought. Therefore, the following translation and the corresponding Greek text in the Appendix
differ from the text printed in /Cret 4.1 and elsewhere.
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“belong to a single, coherent law” (Perlman 2002: 192), but it does
seem likely that the five provisions were intentionally placed together
because they address aspects or stages of the same general subject,
perhaps “fights among shepherds or injuries caused to their herds”
(Nomima, 11.88).

At first glance, the five lines appear to have been written in different
hands, since several letters are quite obviously written in different forms in
different lines. This would suggest that the provisions were separately
inscribed and quite probably separately enacted (so Gagarin 1982: 136),
though they still could have been placed together because of their similarity
of content. But Perlman (2002: 193—4) notes that on this inscription and
others from this period there are also clear variations among letter forms
within the same line (e.g., ## in both line 1 and line 2), so that we cannot
rule out the possibility that one person wrote the entire text himself. This
would make it more likely that the provisions were enacted at the same
time and inscribed together because they all treat the same subject. In
addition, they may have been arranged in order of ascending penalties. On
the other hand, they were still considered separate provisions and so were
not inscribed boustrophedon.

Only the first four lines of 4.3 preserve enough text to allow for comment
(see Appendix 1.4). As in 4.1, each line runs from right to left, indicating
four separate provisions.

1. (These) sacred rites have been performed . . . in the month Welkanios . . .

on the fifth day . ..

2. ... agrown (bull?) and a goat on (the ? day?), a ewe to Apollo ... a
bull ...

3. ... to Hera a ewe, to Demeter a pregnant ewe . ..

4. ... the two females but the two males and a goat ...

The four lines apparently contain a list of sacrifices of common animals,
male and female, to at least three different gods, on different days of the
month. As in 4.1, the lines may appear to be in different hands, but here too
it is possible that one person inscribed the whole text (Perlman 2002:
193—4).”° It seems quite certain, in any case, that the provisions were
inscribed together as a list of sacrifices.

3¢ The first letters of line 1 (“sacred rites have been performed”) are slightly larger and more deeply incised
than in the other lines, and this opening expression may have served as a kind of title for the subject
matter it treated (Comparett 1893: 21). But the letters later in this line (stone ) are also slightly larger,
so the mason may simply have started with larger letters and reduced the size after the first line.
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4.21 (Nomima 11.38, IGT 123, see Appendix 1.5) may be one of the
earliest of these texts, since “it occupies the most prominent position (to
the right of the door) on the first course of the temple wall.””” The eight
lines form five separate provisions, with the first three provisions occupying
a single line each, and the fourth and fifth two and three lines respectively,
written boustrophedon. The beginning of each line is preserved.

1. The pleader ...

2. Whoever enters into arbitration (?) ...

3. The family should not proceed (?) against an adopted son . ..

4—5. A woman with the same mother and the same father . . . if one person

contends that the property is paternal and another claims otherwise.

6-8.2° If witnesses testify for both sides ... (if?) he chooses to decide
himself, he shall pay five cauldrons; but if he contends . ..

It is possible that all these provisions concern disputes about inheritance

when an adopted son is involved. The basic rules for adoption are pre-

sented at some length on the Great Code (4.72.10.33-11.23, see

Chapter Seven), but the provisions here do not appear to overlap with

these. Rather they address the procedure to be followed in certain disputes

that might arise when an adopted son becomes an heir. Whatever the

precise content, all the provisions address procedural aspects of litigation

and presumably were all inscribed together for this reason.

Some, or perhaps all, of the four inscriptions from Gortyn we have
examined thus far seem to contain provisions on the same subject, and were
presumably inscribed together for this reason. The more fragmentary
inscriptions generally do not show such coherence, though some of them
might if more text survived. 4.4 (Nomima 11.61, IGT 117), for example, has
four lines, all written retrograde indicating separate provisions. The few
words we can decipher concern (1) not buying or exchanging, (2) four pigs
and a sheep, (3) the oath-swearer and not to be opposed, and (4) a men’s
club and (perhaps) drinking. We cannot rule out a connection among these
four lines but no connection is evident in these scanty remains. On the
other hand, the four lines of 4.20 (Nomima 11.37, IGT 122) are written
boustrophedon, indicating that they were considered a single law. The
preserved text seems to concern inheritance, perhaps by an adopted son:
(1) “...agarden; butif ... equal, (2) parts . . . those who are legitimate . . .,
(3) the male will inherit . .. female, (4) ... and the maternal property ...”

%7 Perlman 2002: 191; see generally 190-2, 217.

3 T treat line 6 as the beginning of a new provision because of the asyndeton, but since line 5 ends right
at the right edge of the stone, 6 may have been intended to continue the text of 5. In that case, 4-8
form a single provision concerned with pleading in court, witnesses, and judgment.
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In most cases, then, early inscriptions at Gortyn contain provisions
that are related to one another and were presumably placed together
for this reason. It is reasonable to think, moreover, that when the provisions
appear especially coherent, as in 4.3, they were enacted at the same time.
And as at Dreros, all these texts were prominently displayed on the wall of a
temple so as to be accessible to all members of the community, and some
effort was made to assist those who wished to read them.?

Turning now to other parts of Greece, let us review a few inscriptions
that either provide a large amount of readable text or are of special interest
for some other reason. First, a law from the island of Chios, inscribed
ca. 575 (ML 8, Nomima 1.62, IGT 61, see Appendix 1.6),"" establishes,
among other things, some basic constitutional rules, including such mat-
ters as the duties of a people’s council.”!
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Law from Chios

A. ... of Hestia, protecting the ordinances (rhétrai) of the people (démos) . . .
If, while he holds the office of demarch or basileus, ten (?) ... let him

% All forty of the earliest texts from Gortyn have vertical dividing lines as at Dreros, except for those
where only a few letters are preserved (and even some of these have dividing lines).

4° All recent editors start from the text of Jeffery 1956, whose study is fundamental. See also Robinson
1997: 90101, who accepts a date in the 570s; Holkeskamp 1999: 80—6.

# My translation is based on the rather conservative text of van Effenterre and Ruzé, except that instead
of beginning with face D and continuing with A, B, and C, I retain the order of faces proposed by
Jeffery (ABCD).
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pay back . .. of Hestia, while he is demarch. The ? is to exact . . . when the
people have been assembled, the sanctions are a double penalty ... as
muchas? ...

B. ... being summoned, a trial ... if he is wronged, before the demarch
[a certain number of?] staters . . .

C. let him summon (him) to the people’s council (boule demosié). Let*
the people’s council be convened on the third day after the
Hebdomaia® with the power to inflict penalties, fifty selected
from each tribe. Let it conduct the other business of the people, and
in particular, all the lawsuits that have been summoned during the
month . ..

D. ... the month of Artemision. [gap?] . . . let him take a solemn oath and
swear . .. for the kings (basileis) [gap].

The physical features of this inscription are striking. The text, which

appears to be continuous, is inscribed on all four sides of a freestanding

stele, beginning at the bottom left of the broad face A and running
vertically boustrophedon up and down, ending at the top right corner of

A. From there it continues on the right at the top left corner of the narrow

face B, running down from the top along the edge that B shares with A,

then up and down to the bottom right corner. It then resumes, probably

continuously, at the top left of C, this time running horizontally boustro-
phedon down to (perhaps) the bottom right corner, whence it continues at
the bottom left of the narrow face D, running vertically up to the top,
where there may be a small gap at the end. The text then begins again from
the bottom, running boustrophedon for its last three lines (up, down, up)
and ending with a gap at the top right corner. Vertical writing** is not
uncommon on pots or other irregular surfaces, and is also found on several

other archaic inscriptions. It is least surprising on the narrow sides (B and D),

where the continuous vertical text would probably be easier to read than

horizontal lines of only three or four letters. But on side A we may see an

example of the mason trying an experiment that he abandoned on side C,

perhaps realizing that horizontal writing was easier to read.

The vertical writing here has many of the same features as the horizontal
texts we have examined thus far. The same effect of paragraphing is

** There is asyndeton in this and the next sentence, indicating separate but still related provisions.

* A monthly festival in honor of Apollo.

* As is clear from the illustration above, “vertical writing” means that the letters are all rotated 90°, so
that the reader would have to tilt his head to the side in order to read (and the mason probably
turned the whole stone on its side in order to write).
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achieved, for example, by starting a new line in the same direction (from
the bottom) on side D. The letters are moderately large (2.5 to 4 cm.) and,
though a bit crude, are not difficult to read. And the text on each side is
completed before the next side is begun, allowing the reader to read one
side at a time as he or she moves around the stone. The reader also would be
assisted by the occasional use of dividing markers, in this case two or three
dots in a row.

Since an unknown amount at the bottom of the stele is missing, only
side C, running horizontally, yields continuous sense. A mentions public
ordinances (rhétrai) and may impose a fine on one or more officials; B may
indicate the procedure to be followed in that case; and D gives a date and
specifies an oath to be sworn. On C the mention of a people’s council has
occasioned much discussion of early democracy in Chios. This council of
fifty per tribe®” meets once a month to conduct public business and to hear
court cases, perhaps appeals, and has the power to punish. In conducting
public business it presumably enacts the public ordinances which, accord-
ing to side A, are to be protected. This may mean that an official is to
safeguard the written texts of these ordinances, or that he is to enforce their
provisions, or perhaps both. In any case, this is a fundamental constitu-
tional law, resembling in this respect laws at Dreros and Gortyn as well as
the Spartan rhetra (Chapter Four, n. 2).

A slightly later inscription from Eretria (/G x11 9, 1273/1274, Nomima
1.91, IGT 72-3, see Appendix 1.7),*° probably from the third quarter of the
sixth century, also has writing on the front (texts 1—3), running horizon-
tally, and on one side (text 4), running vertically, all of it boustrophedon.
1. (1—4) He shall judge after he has taken an oath. He [the convicted

defendant] shall pay on the third day in goods which are acceptable

and sound.”” If he does not pay, he [the plaintiff] shall seize him.**

* We do not know the number of tribes in Chios at the time, but judging from other Ionian states,
“there would have been at least three and perhaps as many as six” (C. Roebuck 1986: 87).

For the text, Vanderpool and Wallace 1964 is fundamental, though I generally accept the further
suggestions of Cairns 1991 and my translation is adapted from his. See also K. Walker 2004: 192—7. 1
omit lines 14-16, from which no significant sense can be obtained.

Accepting Cairns’ restoration of /ygia instead of the more common reading phygia (“exile”). Phygia
would be taken with the next sentence to indicate the penalty for non-payment, and would make ita
little easier to understand the dividing marker after 72z (“if”), but it poses many other difficulties; see
Cairns 1984: 152.

The italicized words are Cairns’ proposed translation of hérai (1991: 304—s), which has been neatly
chiseled out of the stone so only traces remain (the standard way of erasing epigraphic texts). This
may indicate that some part of the punishment was later repealed. Cairns suggests that lines 5—9 were
inscribed only after this erasure, with lines 6—9 recording new fines and line § specifying the date that
the new penalty took effect.
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2. (5) When Golos was archon in the city . ..

3. (6-9) [If he does not pay, ?] he shall owe on the next day two [staters, on
the third day?] ten staters. If he (still) does not pay, the officials are to act
in accordance with the ordinances (? 7héta).*” Whoever does not do so
shall himself owe.

4. (10-12) Those who sail should receive wages if they go beyond Petalai or
Kenaion. All should contribute toward this payment. Those who are in
the country ...

The four texts appear to be in separate hands, though this is not certain.
There is little agreement about how the first three are related; the fourth, on
the side of the stone, appears unrelated to the others and also seems to be
slightly later. The letters are generally clear and moderately large — mostly
2.5—3 cm., but as large as 5 cm. in text 1 and as small as 1 cm. in text 4, where
the rougher surface of the stone and the awkwardness of inscribing on the
side of a stone 77 situ probably caused the mason to write in smaller letters
and less neatly than he might otherwise. But he (or they) still took the
trouble to add a good number of dividing markers (vertical rows of two or
three dots) to help the reader. Even so, this is one of the least reader-
friendly among the early legal inscriptions.

The inscription was found in the area of the harbor, and it is generally
assumed to concern fines or taxes on shipping and trade. It begins with
what seems to be a general procedural regulation, perhaps applying to
matters involving shipping and trade, that any payment specified in a court
judgment must be paid within three days in goods that are acceptable and
sound. If not, the debtor may be seized and presumably enslaved. The
provision implies a time before coinage, which probably came to Eretria
near the end of the sixth century. Later (perhaps), enslavement as a penalty
was repealed and replaced by a series of fines that increased over time (text 3).
One cannot help thinking of Solon’s repeal of debt-bondage near the
beginning of the century, and many have thought that this later regulation
indicated the beginning of democracy in Eretria. The fourth text too,
though unconnected, may also have been a democratic step if it provides
payment by the city for those serving in the fleet. These are rather tenuous
hints at political reform, however, and I would hesitate to draw significant
conclusions from them.””

49" Cairns and others take 7héta as a variant of rhétra, “ordinance”; van Effenterre and Ruzé (Nomima
1.91) and others take it as “things spoken” and understand it as referring to “what was said (in the
case),” which they take to mean “the facts of the case,” but in my view this stretches the possible sense
of rhéta too far.

*® Robinson 1997 does not include Eretria among archaic democracies.
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Also (most likely) from the last quarter of the sixth century is a well-
preserved bronze plaque with land regulations for a Locrian colony,
perhaps Naupactus (ML 13, Nomima 1.44, IGT 47, see Appendix 1.8).”"

(Side 1) This law (zethmos) concerning the land shall be in force for
the partition of the plain of Hyla and Liskara, both the separate
lots and the public land. The right of pasturage shall belong to
parents and to a son; if there is no son, to a daughter; if there is no
daughter, to a brother; if there is no brother, let the closest relative
pasture according to what is right (kz to dikaion); if not, to the one
who pastures . .. (?) Whatever a man plants, he shall be immune
[from its seizure].

(Line 7) Unless under the pressure of war a majority of 101 men
chosen from the best citizens decide to bring in at least 200
fighting men as additional settlers, whoever proposes a division
or puts it to a vote in the council of elders or in the city (po/is), or in
the elected body, or makes civil strife about the division of land, he
himself and his family shall be accursed for all time, his property
shall be confiscated and his house demolished just as under the law
(tethmos) about homicide. This law (tethmos) shall be sacred to
Pythian Apollo and the gods who dwell with him; may there be
destruction on the person who transgresses it, on him and his
family and his possessions, but may (the god) be kindly to him
who observes it. Half the land (Side 11) shall belong to the previous
settlers, half to the new settlers. Let them distribute the valley
portions. Exchange shall be valid, but the exchange shall take place
before the magistrate.

The text is inscribed boustrophedon in small but clear letters (0.5-1.3 cm.)
on a long narrow bronze plaque, about 33 x 14 cm. The plaque has holes in
the upper corners so that it could be hung on a wall and turned over if
someone wanted to read the other side. There is only one dividing marker
(line 20). There is also one instance of asyndeton (line 7), which clearly
marks the beginning of a new topic; in the translation I have indicated this
with a new paragraph.

> My translation is adapted from ML, who understand the perplexing word epinomia to mean “right of
pasturage.” The text is traditionally divided into three “sides” (A, B, C), despite being written on just
two sides of the plaque. I will thus refer simply to Side 1 and Side11. I do not translate line 17 (the first
line on Side 11), which may be the end of a law inscribed elsewhere, and I omit the last four lines
(22—s5), which were inscribed, probably later, by a different hand upside down from the bottom up.
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The text explicitly calls itself a law (tethmos = thesmos, “enactment”) and
also refers to “the homicide law” (kat ton androphonikon tethmon, 13-14),
which must have been inscribed separately. It clearly belongs to a period
after the colony is well established: several governing bodies are already
functioning, at least one other law, on homicide, has already been enacted,
and the land has already been divided among the first settlers. Thus the law
addresses concerns that might arise several years after the colony’s founding
as the original settlers grow old and begin to die, such as conflicts con-
cerning the inheritance of land or the desirability of bringing in new
settlers. Punishment primarily takes the form of a religious curse, which
probably meant automatic exile, with the city confiscating the person’s
property and destroying his house. Divine punishment as the ultimate
sanction is not uncommon in archaic legislation, because most archaic
communities lacked effective means of punishing wrongdoers (Parker
2005). It is unclear whether the colony has functioning courts, although
it does appear to have a council, an “elected body” and a po/is (assembly?).

This text contains the first instance of cross-referencing (lines 13-14) we
have encountered. Cross-referencing is significant because it indicates a
sense of coherence among a city’s laws, and also confirms the public nature
of law (since the homicide law referred to here must also have been publicly
displayed). It occurs often in the fifth-century laws from Gortyn, and we
will consider its implications at greater length in Chapter Six. We should
also note that at the beginning of Side 1, the regulation that a son has the
right of pasturage is followed by a conditional statement giving the con-
sequences if there is no son; this is similar to the pattern we noted earlier
where a regulation is followed by a conditional statement of the conse-
quences of non-compliance.

Another bronze plaque from about the same time (end of the sixth
century) comes from Elis, which controlled the sanctuary at Olympia.”” It
is long and narrow (52 X 8 cm.), and has five lines of continuous writing,
often divided into three texts (4, B, C, see Appendix 1.9), but since there is
no physical or syntactic demarcation between them, they were all evidently
seen as related.

(A) ... hewere a theoros.”” If he has intercourse in the sanctuary, let
him dedicate a bull and undergo full purification, and similarly for
the theoros. (B) And if anyone judges contrary to the writing (par to

** IvO 7, Nomima 1.109, IGT 41-3. See also Robinson 1997: 108—11; Holkeskamp 1999: 104-6.
*> In general, a theoros is an official envoy to a festival or other religious occasion. Here, as in some other
cites, he is an official, probably with religious duties.
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graphos, i.e. “against the law”), the judgment will be void; but the
pronouncement of the people (ha rhatra ha damosia) giving judg-
ment shall be valid. (C) And in the writings (¢raphea), wherever it
seems better before the god, let him change it, deleting or inserting
without difficulty (but only) with the council of five hundred and
the people (damos) in full assembly; and if something is to be
inserted or deleted, let it be changed three times.

There are two physical differences between this text and others we
have considered so far. First, the lines of writing all run from left to
right, the direction of writing that later becomes standard in classical
Greek. And there are no marks indicating word division, which are a
standard feature of most archaic inscriptions but are rarely used after
about s00. Both features thus suggest that this inscription is later than
the others we have examined and it may, in fact, date from the early fifth
rather than late sixth century.

A is a religious law applying to the sanctuary (of Zeus at Olympia).
According to B, court judgments must adhere to written laws, but a
pronouncement or decree of the people giving judgment — i.e. acting as a
court — can override a law. C is closely related to B: the council of five
hundred and the people’s assembly together can emend or supplement any
law, though changes only take effect if they are approved three times.
Provisions B and C, even if written specifically in the context of A (and
anything that might precede the surviving text), almost certainly apply
more broadly to litigation and legislation in general, for such major
constitutional rules could not have been developed solely to regulate one
small religious matter. But it is extraordinary to find, already at the end of
the archaic period, clear rules for emending legislation written down and
posted at an entrance to the sanctuary. Moreover, the use of graphos
(“writing”) in both singular and plural to designate a law or laws suggests
a close relationship between writing and law. We will examine the signifi-
cance of this and similar terms in connection with fifth-century laws at
Gortyn, where they are common (Chapters Six and Seven).”

The last three archaic inscriptions we will consider in this chapter are
more fragmentary, but each has a special interest with respect to writing.
The first, from the Heraion (temple of Hera) at Argos, is dated to the

** IvO 3 (Nomima1.108; IGT 38) from about the same time, was also found in the sanctuary of Zeus. It
appears to present a similar pattern of a provision governing the sanctuary followed by a more
general provision about the law itself (graphos).
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second quarter of the sixth century.”” It is the central portion of a bronze
strip 13.5 cm. tall and about 15 cm. wide. We appear to have the original top
and bottom of the inscription, but since an unknown amount is missing on
either side, no continuous sense is recoverable, and the remains are subject
to quite different interpretations.

(If someone) ignores these writings (ta grathmata tade) . . . or alters
them, let the curses . .. (he is banished?) from the land of Argos
and his property (is confiscated?) . .. (if someone causes) death or
some other crime . . . plots or lies in ambush . .. the progropbos,s(’
let him sell . .. if there is no demiourgos,’” for the . .. of Argos and
the . .. the Hylleis will give back . . . the land of Argos . . . without

compensation with respect to Hera.

The text is inscribed in traditional archaic style, continuously boustrophe-
don with frequent word dividers. It seems to contain several separate
provisions, though the lost parts may have provided a connection among
these, and all the provisions may apply to the city as a whole not just to the
sanctuary. For our purposes, the law’s most interesting features are its use
of the word “writings” (grathmata) to designate laws, which becomes
common in fifth-century Gortyn, and the prohibition on altering the
law. As in the Locrian law discussed above, the punishment is a curse,
which effectively means exile and (probably) confiscation of property. The
text also apparently contained provisions concerning homicide (line 4) and
other crimes.
Next, we have a sacred law from Cleonae from before 550.%*

(@) ... the purifying waters . . . if someone (kills someone?) while
doing something praiseworthy ... he shall not be polluted. (4) If
someone draws blood (?) while killing a man who has done
nothing, he shall be polluted. But if (he kills) a cursed man, it
will be nothing (c) against the law (para nomon) if . . . a person who
is polluted. And there is to be purification (katharsis), just as when
someone dies and is purified according to the law (kata nomon) . . .
a sacrifice at public expense.

¥ [G1v 506, Nomima 1.100, IGT 29, see Appendix 1.10; see also Hélkeskamp 1999: 69—70.

5 This is apparently an official connected with writing, but the word is otherwise unknown.

°7 The demiourgoi were officials with religious and judicial duties.

¥ IG1v 1607, Nomima11.79, IGT 32, see Appendix 1.11. See also Sokolowski 1969: no. 56; Holkeskamp
1999: 149.
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This is another text that was inscribed vertically, boustrophedon, on three
sides of a stone block, perhaps the base of a pillar. Side # is rather poorly
preserved and the first line seems to be missing. Whether the inscrip-
tion originally began there or on the now lost side 4, it is fairly certain
that the text is continuous from z to 4 to ¢. The letters are large (ca. 4 cm.)
and very clear on the two better preserved sides; there are occasional
word dividers and incised guidelines to mark the tops and bottoms of the
vertical rows.

The main interest of this inscription for us lies in the expressions
para nomon (“against the law,” perhaps one word) and katm nomon
(“according to the law”).”” Does nomos here retain its traditional archaic
meaning, “custom, norm, traditional rule, etc.” or have its fifth-century
sense of (written) “law, statute” Perhaps both senses are present. Since
the procedures for purification were unlikely to have been written down at
this time, kata nomon may more likely mean “according to custom”; but
since this law itself punishes certain forms of homicide, it would be
reasonable to understand para nomon as “against the [i.e. this] law.” It
thus appears that this is an early instance of zomos being applied to written
law, which otherwise is extremely rare before the fifth century, but that
nomos also still retains its traditional sense of (orally transmitted) custom
or tradition.

Finally, I conclude this survey of archaic laws with a strange group
of texts discovered at Tiryns (SEG 30.380, Nomima 1.78, IGT 31, see
Appendix 1.12). They were displayed on the walls of a covered passage
that in Mycenean times had been used to convey water into the acropolis; it
is not clear what the passage was used for in the archaic period. The group
includes some nineteen fragmentary texts from the late seventh or early
sixth century inscribed in a “serpentine” fashion. I present only the two
texts that yield some continuous sense.

(Blocks 1—4) ... of the years ... the drinking leaders ... shall
impose fines on the drinkers in each case. If they do not punish
them, they shall owe to Zeus and Athena thirty medimnoi [of
grain?] . .. double. When the drinking leaders leave office (?) . . . is
to give back to the hieromnaman . .. and the hieromnamaon is to
[distribute? manage?] public property however the people (damos)
decide. An assembly [will be held?] ... theater (?) ...

" Although the restoration of two letters in kata nomlon] is fairly certain, more than half of
plaranolmon has been restored; but the restoration gains support from the proximity of kata nomon.
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(Block 7,2) ... the drinking leaders are to provide the fine
consisting of (?) public funds. If they do not provide it completely
(?) from their own resources, the epignomaon will drive the crowd
[against them?].

It is hard to know what to make of this peculiar inscription, which seems to
concern a group or association of drinkers. References to Zeus and Athena,
to a hieromnamon (“sacred rememberer”), and in another fragment to a
sacred table have led some to classify it as a “sacred law,”° though ultimate
control is apparently in secular hands (the people, the assembly). Most
puzzling is the fact that the texts were inscribed on the walls of a covered
passage, where they would have been difficult to see, let alone read, in the
dim light, and they were written in a curiously disorganized form. These
features may suggest a cult practice rather than the sort of public law we
have found elsewhere at this time. We do not know what this passage was
used for — in fact we have no other evidence that Tiryns was inhabited at
this time — but it is possible that it was a cult site of some sort.”” Further
study may clarify some of these matters, but for now these texts remain sui
generis and perplexing. They are presented here primarily because of the
unusual nature of their writing and location, but their content is also of
interest. In particular, the law contains two provisions that are similar to
other archaic legislation: that officials who do not do their duty (in this
case, punish drinkers) are themselves fined and that in doing something
with public property the hieromnamon must follow the decision of the
people (damos), perhaps reached in an assembly. The hieromnamaon will
also figure into our discussion of the mnamaon in Chapter Five.

This concludes our survey of archaic legislation. I have been emphasizing
the physical features of these texts, from the lettering and placement of texts
on the stone to the display of these stones in the community. Despite the
ravages of time, we can see that in most cases texts are written in clear, often
large letters that would have been quite readable, that devices like word
division and (less often) asyndeton are commonly used to help clarify the
sense, and that texts are usually displayed in a public place, often on or near
a temple, where they would be seen by many. All this suggests that the
earliest laws were inscribed in order to be read. In Chapter Three, we will
focus on why these laws were written, which will lead us to ask, who read

% Lupu 2005: 190 n. T expresses uncertainty about the classification.
® Van Effenterre has suggested that a group of slaves revolted after the slaughter of their masters in
Sparta and took refuge in Tiryns (Nomima ad loc.).
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them. In this connection we will examine more closely the subject matter of
these laws, which ranges widely, from private matters such as inheritance,
to public matters ranging from basic constitutional provisions to restric-
tions on officials to prohibitions on altering the texts of laws, and finally to
“sacred” laws regulating sacrifice and temple conduct. We will also explore
the historical context for this early legislation, which comes primarily from
archaceological evidence. In Chapter Four, we will add evidence from
Athens, which I treat separately since we only have the texts of early
Athenian laws, not the original seventh- and sixth-century inscriptions.



CHAPTER 3

Why the Greeks Wrote Laws

To understand why the Greeks wrote these early laws we must ask several
questions: Who wrote the laws? Who read them? What kinds of laws were
written? What effect does putting a rule into written form have on that
rule? The physical features of the inscriptions examined in Chapter Two
suggest answers to some of these questions; for others we will have to look
more closely at the content of laws and their social and historical context.

I begin with the vexing question, who could read these early texts? As we
saw (Chapter Two), during the first century (ca. 750—650), when writing
was used only for private inscriptions, these inscriptions were written, and
presumably read, by a range of people including some who were not
members of the elite. We also noted that, beginning around 650, archaic
laws were displayed in easily accessible public spaces, were often written in
large clear letters suitable for reading, and almost always contained features
like word-division markers that would make the text easier to read and
understand. These physical features strongly suggest that the laws were
intended to be read, but this does not tell us by whom. It is tempting to
conclude that the readers of archaic laws included the same broad range of
people as the writers of the earliest private inscriptions, but there are at least
two potential obstacles to this conclusion. First, the widespread popularity
of writing during its first century may not have continued in subsequent
years. Second, some of the places where the earliest legal inscriptions have
been found, particularly Crete, may have had substantially lower levels of
literacy than places like Attica. Thus, we cannot be certain that people who
enjoyed reading and writing early private inscriptions had a similar interest
in reading laws when these began to be written.

In recent years many scholars have disputed the view that early laws were
meant to be read by ordinary members of the community, arguing instead
that since only the elite were able to read at this time, these texts were
inscribed and displayed primarily in order to make a visual impression.
One influential critic, Marcel Detienne, has been quoted as saying that
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these texts were “une écriture destinée a étre vue plutot que lue.” Similar
views are expressed by Holkeskamp (“More important than the readability
of a statute was evidently its visibility in the concrete sense, as a symbol and
guarantee of its unchanging and lasting validity”)” and, specifically of
Cretan laws, by Whitley (“The purpose of such inscriptions is as much
symbolic as practical”).” On this view, the content of these laws was less
important than their visual impact, which would have conveyed a sense of
the power and authority of the elite ruling class to its mostly illiterate
citizens.

Some of these legal inscriptions would undoubtedly have made a strong
visual impression on members of the community, and it is reasonable to
suppose that this was one reason for the large size of some of the early
inscriptions and their location in public places. But this does not exclude
the possibility that they were also displayed in order to be read.” Many of
these laws were written on the sides of buildings, moreover, where they
would have had less visual impact than a freestanding inscription, and
many of the earliest laws were relatively short. And later texts that were
added to those already inscribed on a wall would surely not have had the
same visual impact as the first inscription. But if the Greeks did not add
one more text to a wall just in order to make a visual impression, they must
have had other reasons, and the physical features we noted indicate that
these laws were inscribed to be read and used. But who were these readers?

Private inscriptions show that in Attica, at least, a broad range of people
could write and presumably also read, but in Crete, where the greatest
concentration of archaic legal inscriptions has been found, there is less
evidence for private writing. Whitley has compiled figures purporting to
show that the amount of private writing in Crete actually declined between
the eighth and the sixth century,’ and he argues that as written laws became

“Writing destined to be seen not read.” These words are a slight misquotation by Camassa 1988: 151
from Detienne 1981: 69, who actually writes, “I'écriture doit étre plus visible que lue.” Detienne
continues (English trans. p. 32), writing “is shown to everybody, evidence of the required publication
of information, without ever being called upon to relay speech as a means of communication within
the social interconnections of the first democracies.”

Holkeskamp 2000: 88 (“Wichtiger als die Lesbarkeit war offenbar die Sichtbarkeit der Satzung im
konkreten Sinne, nimlich als Symbol und Garantie ihrer unabinderlichen und dauerhaften
Geltung?).

Whitley 1997: 660 (and similarly in Whitley 2001: 250-1).

For a text that combines visual and textual effects, one might cite the Vietnam Memorial in
Washington DC, which makes a powerful visual impression and at the same time provides a text,
and most visitors stop to read at least a few of the names on it.

“Whereas in sixth-century Attica, both the number and variety of inscriptions steadily increase, the
opposite appears to be true in Crete” (Whitley 1997: 651-2).
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more widespread in sixth-century Crete, literacy became more restricted
and “scribal literacy” prevailed, much as it did in the Near East at this time.
From this he concludes (as noted above) that the inscribed laws would
have been read by the ruling elite, who could probably read, but by few if
any others, and the effect of inscribed monuments such as the Gortyn
Code would have been to impose laws favorable to the ruling class on the
rest of the population, who would not be aware of the inequalities con-
tained in such legislation (Whitley 1997: esp. 649—61).

Whitley does well to stress that different parts of the Greek world
may have experienced different levels of reading and writing during the
archaic period; we cannot assume that the Attic model was valid for all
other parts of Greece. But the evidence he cites for Crete does not fairly
represent the situation. In a careful examination of forty-two Cretan private
inscriptions dated to either the eighth and seventh centuries or the sixth
and first half of the fifth century, Perlman concludes that private writing
actually increased after 600, suggesting that reading and writing were not
confined to the elite members of the community, and that a significant
number of people outside of the ruling elite could have read the archaic
legislation of Crete.’

This still leaves the question, who actually read these texts, either in
Crete or any other archaic polis, including Athens? The ability to read did
not necessarily mean that a person did in fact read laws; social patterns and
expectations could have discouraged or encouraged access. In our own day
of widespread literacy, for example, the texts of laws are widely available in
libraries, and more recently on the internet, but hardly anyone outside the
relatively small number of legal professionals actually reads the text of a
law. Was this the situation in Crete? Perlman concludes with reference to
Cretan laws, “although there is no reason to reject a priori the possibility
that both officials and ordinary members of the community consulted the
laws, either on their own or those unable to do so having the laws read
aloud to them, the officials who judged cases and those who enforced the
penalties were perhaps their primary audience.””

Perlman 2002: 194—6 (with Table pp. 218—25); more recently published material (SEG 52.861, 862 and
868) has added slightly to her figures but does not affect her conclusion. As she puts it (p. 196): “The
chronological distribution of public and private writing on Crete which indicates an increase in both
categories during the sixth century BC, the evidence for writing practice and for pride in the skill on
the part of at least one individual, perhaps a shepherd or soldier, who had time to kill in the
hinterland of Itanos, and the emerging pattern of writing used for private purposes by members of
those communities where the public use of writing is also attested combine to suggest that literacy was
not the exclusive possession of a narrow scribal class as Whitley argues.”

Perlman 2002: 197, with reference to Davies 1996: 54—6; see also Holkeskamp 2000: 87.
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Perlman argues that this group of current and potential officials was
relatively large, but even so, I see no reason to omit litigants, actual or
potential, from this group. Unlike modern legislation, which is accessible
to anyone but is not a presence in most people’s lives, the texts of laws in
archaic Crete were prominently displayed in public places where most
members of the community would encounter them regularly during the
ordinary course of events. If these inscriptions were intended only for
officials or potential officials, there would have been little reason to display
them in such prominent public places. Moreover, most of us today rely on
representatives (i.e. lawyers) to read laws for us if necessary, but nothing
suggests the presence of similar legal professionals in archaic or classical
Greece. The easy accessibility of a text may not guarantee that those who
can read it will, but when texts are easily accessible, people with an interest
in them — whether because of impending or potential litigation or for some
other reason — are likely to read them if they can. And because of the
relative ease with which the Greek script could be read, there was a fairly
large number of potential readers of laws in Greece — certainly larger than
in other comparable societies.

We may conclude that in addition to officials, who would need to read
the laws in order to learn some of their obligations and duties, ordinary
citizens would also need to read them if they wanted to know how to
proceed when they had some dispute or thought they had been harmed in
some way. Families with property, for instance, might want to read an
inheritance law, and of course laws about an “heiress” (see Chapter Seven)
would be of special interest to families in which a man died leaving only a
daughter. We will never have precise numbers, but it is likely that many,
perhaps most of those who were or might be involved in legal matters as
officials or litigants would have been able to read the relevant laws, some
perhaps with help from friends, and that many of these would actually have
done so. Presumably, the wealthier segment of the community would be
more interested in some of these laws (such as property laws), and would
also probably be best able to read them, but we cannot exclude the
possibility that ordinary citizens, and even slaves, read these texts too.

Beyond this, we can only guess what percentage of the community could
read in archaic Crete. It may have been around s percent, but, as Whitley
(1997: 639) rightly notes, there is a very significant difference between such
a society and one in which less than 1 percent is literate. And even if only a
few of the non-elite could read these texts, their public display for the
benefit of these readers would have created very different assumptions from
those in the ancient Near East or in the Greek Bronze Age, where written
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texts were never meant to be accessible outside the circles of professional
scribes or other royal officials. By contrast, the Greeks assumed that written
texts should be widely available to the community, and thus they wrote
them in large clear letters, and included features of style and organization
intended to make the texts easier to read, and they displayed them prom-
inently in public places.

Turning now from reading to writing, we must ask two separate ques-
tions: who enacted the laws and thus caused them to be written, and who
actually carved the inscriptions? It is possible, of course, that some early
lawgivers inscribed their legislation themselves, but the earliest text from
Dreros is explicitly enacted by the polis, and the actual inscription of the
law was almost certainly not a group effort. Moreover, although the earliest
laws show considerable variation in the forms of letters, the letters soon
become more regular, indicating that the work of inscribing texts on stone
soon became more specialized. Thus, it is likely that professional masons
cut most, if not all, legal inscriptions.

I do not call these masons “scribes,” since this title, from its use in Near-
Eastern and other cultures, suggests an elevated status and degree of
authority that goes beyond the mere ability to write, and as far as we
know, most inscribers of inscriptions in Greece had no special status or
authority. The one possible exception we know of is Spensithios,” who is
called a “writer” (poinikastas) and clearly did have a high status. But as we
shall see (Chapter Five), Spensithios does not have the duties generally
associated with ancient scribes. Rather, he is directed to “write and remem-
ber” for the city in all public matters; this probably included writing laws
(and perhaps little else), and his high status may have been derived as much
from his remembering as from his writing. Thus, I will call Spensithios a
writer not a scribe, and those who inscribed texts on stones inscribers or
masons, not scribes.

As for those who enacted these laws, most archaic laws say nothing about
their enactment, leaving us to speculate, but the main law at Dreros and
one other (Dreros 3) begin by saying, “the polis decided,” and similar
expressions at the beginning of three other laws from Dreros and several
other archaic laws indicate enactment by a group. Later authors, on the
other hand, generally attribute early laws to an individual lawgiver, who in
one way or another was appointed or authorized (or perhaps seized the
power) to enact laws. Draco and Solon at Athens are the best known
examples of this, but other traditional lawgivers probably also enacted

¥ We will examine the agreement with Spensithios (SEG 27.631, Nomima 1.22) in Chapter s.
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laws with the authorization of the city. In other cities, legislation may have
been enacted by an anonymous official who, like the early lawgivers,
probably had some sort of authorization from the community. Thus,
archaic legislation was enacted in different ways in different cities, and
sometimes by different groups or individuals in the same city (as at
Dreros), but in most cases the ultimate authority for these laws was the
community, either directly through a body comprising some segment of
the community or indirectly through the community’s appointment or
approval of a lawgiver.

Why, then, did these communities decide to write laws? The Greeks had
been familiar with writing for more than a century before anyone wrote a
law; during that time they apparently were satisfied with a system of oral
law such as that portrayed in Homer and Hesiod (Chapter One). What
impelled them suddenly to start writing down laws? The Greeks themselves
tended to frame their answers to this question in political terms, and many
scholars have followed their lead. The Athenians proposed a democratic
answer, formulated most famously by Theseus in Euripides’ Suppliants
(429-34), who as part of a rousing endorsement of democracy as opposed
to the evils of monarchy, hails the democratic effect of writing laws. “There
is nothing more detrimental to a polis than a tyrant. First of all, when there
are no public laws (nomoi koinoi), one man holds power by keeping the law
all for himself, and there is no more equality. But when the laws are
written, the weak man and the rich man have equal justice (dike).””

Stirring as these words are, the Greeks also held less sanguine views of
the effect of writing laws. In a story that is undoubtedly fictitious but that
must have its source in earlier Greek ideas about law, Plutarch reports a
conversation between Solon, who was in the process of drawing up his
laws, and the Scythian wit Anacharsis (Solon 5). The Scythian laughed at
Solon for thinking he could restrain the injustice and greed of citizens
with written texts. These were just like spiders’ webs: they caught and held
the weak and the delicate, but were torn to pieces by the powerful and the
rich. Solon’s response was that if laws were written, as he was writing his
laws, to be beneficial to all, then everyone would abide by them because
there would be no profit in breaking them. In this version Solon’s view is

oUBEV TUPAVVOU BUCUEVESTEPOV TIOAEL,
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utterly unpersuasive, and Plutarch notes that in fact things turned out as
Anacharsis had predicted, not as Solon had hoped.

Unitil recently many modern scholars adopted a view along the lines
proposed by Theseus.”” Bury and Meiggs (1975: 104), for example con-
clude that “one of the first demands the people in Greek cities pressed
upon their aristocratic governments, and one of the first concessions those
governments were forced to make was a written law.” In recent decades,
however, scholars have reacted against this view, noting that most early
legislation comes from cities with aristocratic not democratic govern-
ments, and arguing instead that written laws enabled the ruling class to
maintain their control over the people. For example, Stratton argues that
the state could not control the earliest writing in Greece, and this made
necessary “the development of a state system based on repressive written
laws created and amended by the government” (1980: 118). Eder sees the
codification of law as “a reaction of the few aiming at preserving their
political influence as completely as possible”; it thus served the political
interests of the ruling class and preserved the control of the few over the
many (1986: 264). And for Stoddart and Whitley, “the purpose of law
codes [in Crete] was not to make public, and thereby ‘democratize’ the laws
but to mystify them ... In a society where few could read or write, the
monumentality of such inscriptions would appear all the more imposing.”
Thus, “writing remained the preserve of a scribal class, and the skills of
literacy were put to conservative, not revolutionary ends” (1988: 766, 771).

Other, less political motives have been suggested for the earliest legis-
lation, such as the needs of colonies (which were first settled in the late
eighth century) or the needs of trade. New colonies may have wanted
written laws if the colonists were assembled from several different cities, in
which case they would not have had the same common heritage of tradi-
tional rules and customs as a long established city. But some colonies were
sent out by a single city,” and (more important) many of the earliest laws,
notably those from Athens and Crete, were not written for colonies, so this
cannot be a primary explanation for first writing down laws, though it may
have been a factor in some cases. As for trade, we noted earlier (Chapter Two)
that not only are relatively few archaic laws connected with trade and
commerce,  but in Greece very little early writing of any sort is concerned

*® For a review of earlier views with further references, see Gagarin 1986: 121-30; Whitley 2001: 18890,
with n. 97.

" This is the traditional views it is challenged by, e.g., Osborne (2004: 31—2), who argues that few
colonies followed the traditional pattern of a single city sending out its own inhabitants.

" Solon wrote at least one law concerning export (Ruschenbusch 1966: £ 65).
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with matters of trade. Of course, traders may have written on perishable
materials, but if laws about trade had been written down, they presumably
would have been published just like other laws, and so the argument from
silence carries some weight.

More recently, the question has been raised, whether archaic legislation
consisted predominantly of large-scale legislation and even codification,
culminating in legislation like the Gortyn Code, or whether it consisted
primarily or entirely of single laws enacted piecemeal as ad hoc responses
to specific situations. Stories about the earliest lawgivers tell of several —
Zaleucus, Charondas, Solon, Lycurgus, and others — who enacted large-
scale legislation, but as Holkeskamp has correctly (and repeatedly)
noted,” the surviving archaic inscriptions are mostly short texts directed
at specific issues. The Gortyn Code, which he insists is not a code at all, is
relatively late and appears to be exceptional. He concludes that archaic
laws were generally written as specific, ad hoc responses to crises that
regularly arose throughout Greece at the time. Holkeskamp’s studies have
helped correct the tendency of earlier scholars to accept too readily the
traditional stories,* and he has given us a better understanding of archaic
legal inscriptions, but his conclusions need to be qualified in several
respects.

First, as we noted (Chapter Two) both the inscriptions and reports in
later authors like Aristotle tend, for different reasons, to present specific
laws in isolation, but both sources are probably not representative of the
full range of actual archaic legislation (Osborne 1997). The surviving
legislation may not include large-scale collections earlier than the fifth
century, but the Greeks certainly enacted much more legislation than
survives today. And when, in the case of Solon, we have fairly reliable
historical evidence for one legislator, it strongly supports the conclusion
that he wrote a large set of laws together and that these were inscribed and
displayed as a group on numbered axones (Rhodes 2006).

The method by which Solon arranged his laws on the axones is uncer-
tain,” but it seems unlikely that they were arranged in purely random
order. More likely, he arranged them in some coherent order, perhaps
according to magistrate, that would have provided guidance to a litigant or
a magistrate who wished to locate a specific law. We do not have complete

B Hoélkeskamp 1992, 1994, 1995, most fully in 1999, and most recently 2005.

" Szegedy-Maszak 1978 already shed doubt on these stories.

> The axones numbered at least sixteen (Plutarch, Solon 23) and probably at least 21 (Harpocration,
O 43 Keaney); see Ruschenbusch 1966: 64 (18 and T9). Ruschenbusch 1966: 27—31 argues against the
common view that they were arranged by magistrate.
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enough remains from Solon’s legislation to enable us to assess fully
Hoélkeskamp’s claim (1999: 263—4) that Solon’s laws are not a systematic
codification, but a “series of concrete single provisions (Einzelgesetze),” but
the evidence we do have indicates something between these two poles — a
large collection of laws on many different subjects with at least some of
these subjects (such as inheritance) being addressed by several laws that
may well have been organized in some fashion. Holkeskamp is undoubt-
edly correct that “we cannot speak of an abstract, logical systematization of
all substantive law and legal procedure,’”{’ but no one writing about ancient
law uses “code” in this sense, for it would be futile to expect this degree of
organization in the legislation of any premodern legal community. In
ordinary usage, the terms, “code” and “codification” are broad and flexible
concepts, and there is no good reason to insist on a narrow definition.
Thus, in line with most other scholars,”” I will continue to use “code” to
designate a large-scale collection of laws with some degree of coherence,
but will not speak of Solon’s legislation as a codification since we do not
have clear evidence for the arrangement of his laws.

Unfortunately, this focus on codification has diverted attention from
other, important features of early legislation. Although they are far from
being codes, Draco’s homicide law, which we will discuss in Chapter Four,
and several early inscriptions from Gortyn contain legislation that extends
beyond a single concrete problem or crisis. Evidently the Greeks recog-
nized the value of addressing and displaying on the same inscription laws
relating to different aspects of a single subject. One of the early inscriptions
from Gortyn (4.3) contains provisions arranged in what may be a chrono-
logical order. As we shall see, Draco’s law, one of the earliest pieces of
archaic legislation, already reveals an ability to organize provisions con-
cerning different aspects of a subject into a substantial and coherent whole.
And it is reasonable to assume that if more survived of archaic legislation
in Greece, we would find more instances of such large-scale organization.
To be sure, much archaic legislation consists of relatively short texts address-
ing a single issue. It thus appears that rather than try to fit all archaic
legislation into a single mold, we should recognize the diversity of archaic

' “Von einer ‘logisch-abstrakten Systematisierung des gesamten materiellen Rechts und des
Verfahrenrechts kann dennoch keine Rede sein” (Hélkeskamp 1999: 263). He not surprisingly
concludes that “Solon’s laws — though they do cover an extraordinarily broad range of matters,
from inheritance to debt, substantive as well as procedural — do not constitute a ‘code’ in a
meaningful sense of the concept” (2005: 287).

7" See the papers in Lévy 2000b, in particular van Effenterre and van Effenterre 2000.
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legislation and accept that it varied from place to place and, at some places,
from law to law.

The question remains, why did the Greeks first write laws? In fact, there
are several questions here: why did Greek communities first enact laws,
why did they write these laws down, and why did they display them
publicly? I will begin with writing: what did the first lawgivers think
they would accomplish by writing down a law rather than communicating
it to others orally? We cannot simply say that they took the idea from the
Near Fast.”® As we shall see in Chapter Seven, Near-Eastern laws were
written down for very different reasons than the Greek laws, and so even if
the Greeks did take the idea of writing laws from the Near East, they
almost certainly had different motives for doing so. Nor can we rely on
later reports about the motives of early legislators, since these reports are
almost certainly influenced by later ideas. To understand early legislation
we must look primarily at the laws themselves, and in examining these,
we must be open to the possibility that different laws had different aims
or effects.

We can begin with the main law from Dreros, one of a group of early
laws inscribed on the temple of Apollo at one edge of the agora or public
gathering area. This area is in a saddle between two hilltops that had
probably been inhabited since late Minoan times (Prent 2005: 283—4).
The hilltop location was undoubtedly selected for defensive purposes,
and the construction of the temple, probably in the second half of the
eighth century (Mazarakis Ainian 1997: 217; Prent 2005: 284—6), and the
careful organization and construction of this public area of which
the temple was an integral part probably coincided with the expansion of
Dreros’ control over the surrounding territory. About a century after the
temple’s construction, the eight laws we now possess were inscribed on its
wall, where they could easily be seen by the inhabitants when they gathered
in the agora.”

The main law at Dreros begins with its enactment clause (“the polis has
decided”), then states the rule that “when someone has been kosmos, within
ten years the same person will not be kosmos again,” prescribes the penalties
for a kosmos who violates this rule, and ends with the names of three groups

" This view was most strongly argued by Muhl 1933. For more recent scholarship, see Westbrook 200s:
3—4 with the works cited at 4 n. 4, and cf. Cantarella 2005b: 26-7.

" Forrest observes that the agora at Dreros was not a market-place but a speaking-place or assembly-
place: “There, about or a bit before 700, was prepared a little area with benches along one side, a
formal meeting-place . . . thatis, there is a debate going on, with a plurality of opinion expressed on a
regular basis” (2000: 288).
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of oath-swearers, the kosmos and the damioi and the twenty of the city.
We might call this a constitutional law, though it does not establish a
politeia or form of government but rather presupposes the existence of a
certain form of governance and merely modifies one element of it. Very
likely it modifies an earlier situation in which there was no restriction
or perhaps a different time limit on repeating as kosmos. Whatever the
previous rule, it had probably been in place for a long time and must have
been a matter of unwritten custom not written law. And the Drerians
undoubtedly had other customary rules and traditions concerning officials
and other matters that were communicated orally.

Whatever the precise changes implemented by this law, it would have
had lictle direct effect on the lives of most ordinary citizens, who would
never become, and probably never aspired to become, kosmos. Why then
did someone decide to write this law down and display it in a prominent,
public place rather than communicating the rule orally to the relatively
few individuals or families who would be directly affected by it, perhaps
to all who had been kosmos during the past ten years, and to each new
kosmos on entering office? Current or potential kosmoi could easily follow
the rule if it were communicated to them orally, and if someone were
going to violate the rule, it seems unlikely that a written version would be
a more powerful deterrent than an oral version. As we shall see below,
writing may help ensure the accurate preservation of details, but in this
case the details (the penalties for a violation and the list of the oath-
swearers) are not especially complex or unusual, and they too could
probably have been remembered without difficulty, though writing
them down would help. Nor would these details have been of direct
interest to most members of the community. So even if a written text
was thought necessary to preserve details, why was it written in stone and
publicly displayed?

The decision to write down and display the law publicly was very likely
made by the same body that initially enacted the law, namely the polis.
This means that the rule, if not its details, must have been of interest to this
group not just to the few who would be directly affected by it; and the law’s
larger interest is confirmed by the presence of the enactment clause at the
beginning. Strictly speaking, this clause is unnecessary: a written law would
derive its authority from its being publicly displayed, as do other early laws
without enactment clauses. But right at the beginning the law boldly
proclaims itself a decision of the polis, and this must indicate that those
who made this decision felt it important to commemorate their participa-
tion in the enactment process as well as to state the rule itself.
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Who, then, comprised the polis of Dreros at this time? At the very
least, the expression in the last line of this law, “the twenty of the polis”
(ikati oi tas polios), must mean that the polis consisted of no fewer than
twenty members,” and the fact that “polis” without qualification is
sufficient to designate this body in line 1 implies that the specification of
“the twenty of the polis” is a different body, namely a subsection of the
larger group, perhaps a representative body like the “five from each tribe”
who approve the agreement with Spensithios (see Chapter Five). We
cannot know just how large a group comprised this polis, but if it had
twenty representatives, then it probably numbered at least several hundred,
certainly a larger group than just those who held or might hold magistra-
cies. Whether membership in this polis depended on land ownership or
participation in hoplite warfare, or some other factor, most members are
likely to have come from the middle segment of the population, neither the
very rich nor the very poor.”

There are at least two reasons why the members of the polis may have
wished to have this law publicly displayed. First, after enacting the law,
they may have wished to remain involved in its implementation, especially
in case of violations. Publication of the law suggests that the oath-swearing
mentioned in the final clause was a public ceremony, perhaps occurring at
the installation of a new kosmos, where he would swear to obey the law and
the others would swear to enforce the law if he violated it. Other members
of the community, including many who had taken part in the enactment of
this law, would presumably attend such a ceremony and would feel
reassured to know that the rules they enacted were being followed precisely.
Second, public display of the law with its enactment clause would con-
tinually remind members that they had imposed this law on their officials,
and this in turn would reinforce the members’ sense of their own authority
as a group (the polis) at a time when this body’s sense of its authority as a
group was probably still quite weak. In other words, even though this law
did not directly affect most members of the polis, the law was an expression
of their authority as a group and it was thus in their interest to have that
authority memorialized in a publicly displayed text.

*® Davies (2004: 20) seems to think that the polis and the twenty of the polis are equivalent, which
seems unlikely. Otherwise, Davies makes some good points in this interesting article, but it is
puzzling that in discussing terms for members of the community he says nothing about the early use
of collectives, such as “the Gortynians.”

Estimated by Donlan 1997: 45—6 at 5o percent of the total population in the archaic period, with the
rich elite at 20 percent and the very poor at 30 percent. At a guess, perhaps a few thousand people
lived in the fortified hilltop area of Dreros.

2.
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The Dreros law thus seems to mark a stage in the development of a
communal self-awareness, which was emerging all over Greece at this time,
though in different forms and going by different names — polis, demos, laos,
etc. (Davies 2004). At the time when this law was enacted, the population
of Dreros was expanding and its territory was probably growing. Its well-
fortified position would have given it influence over neighboring villages,
whose inhabitants would take refuge there in times of danger; over time,
they probably began to think of themselves as members of the Drerian
community, and some might even have been allowed membership in the
polis. The bilingual text from about the same time (Dreros 8) indicates
that at least one Eteocretan community was part of the larger Drerian
community. In such circumstances, towns like Dreros faced the challenge
of creating a unified sense of community. The prominent display of this
law with its enactment clause would advertise this accomplishment
and would strengthen the sense among the members of the community
who constituted this polis, including perhaps some members of these
neighboring communities, that they comprised a single unified group, the
polis of Dreros.

None of the seven other inscriptions that were inscribed on the same
temple wall at Dreros appears to hold nearly the same degree of public
interest. Although at least four of these begin with an enactment formula —
one enacted by the polis, two by different bodies, and a fourth by some group
whose name is lost — they all appear to treat relatively minor matters. None
seems to have much detail, which might have required that it be written,
nor does any appear to address the sort of issue that is likely to have caused a
crisis. Nonetheless, each was published and prominently displayed along
with the first law, which was of real public interest. A possible explanation
is that once the non-iteration law was written and displayed and the
Drerians experienced the satisfaction of regularly seeing visible evidence of
their authority, they were pleased with the result and wished to continue
enacting and displaying laws, even on matters of less public interest.

At Gortyn, in the early seventh century a small iron-age community
moved from a nearby acropolis down to a site at the northern edge of the
large fertile Mesara plain in southern Crete, around which were scattered a
number of small villages. The move was probably motivated in part by an
increase in population, but the Gortynians may also have wanted easier
access to the plain and the communities around it. And of course they must
have felt secure enough to do without the natural protection of an acrop-
olis. At this new site they built several large temples, including the temple
of Pythian Apollo, on whose exterior walls all of the forty archaic texts
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at Gortyn were probably inscribed.”” These temples are one indication of
Gortyn’s growing influence; by the end of the seventh century when the
earliest laws were written down, the city was prospering economically, its
population was increasing, and its influence over neighboring settlements
was expanding.

The temple of Apollo was undoubtedly a site of frequent public activity,
and Gortynians must regularly have encountered the texts inscribed on
it, which, as Perlman (2004: 182) notes, “were meant to attract an audience.”
The earliest laws address a wide range of issues and may have been displayed
here for different reasons, but many of them were longer and more complex
than the Dreros laws, and the need to preserve details may explain why these
were written down. Oral communication can preserve general rules and
maxims for generations without significant alteration, but as many studies
of oral cultures have shown, details in oral texts are unstable and often
change with successive retellings. Only in exceptional circumstances do
orally transmitted details perhaps remain constant over time,” and because
orally transmitted rules are unable to preserve details without change, they
normally do not include much detail. Accordingly, the rules preserved in the
poems of Homer and Hesiod have nowhere near the degree of detail we find
in the early laws, as a direct comparison of texts will show (Chapter Four).
4.14 is not overly detailed, but it is complex enough and important enough
that the community would not want to rely on oral preservation.

At Gortyn, one part of 4.14 closely resembles the main law at Dreros™
and may have been inscribed in part for the same reason, to reassure the
people that this restriction on holding office was being enforced and to
remind them of their ability to regulate their highest officials. But 4.14 is
more complex than the Drerian law: it specifies three different periods for
the iteration of three different offices and imposes different fines on at least
two officials.” Since it would be more difficult to preserve and transmit

** The temple was built a short distance from the later agora (whose date is uncertain). It is usually
dated to the second half of the seventh century, largely because of the dating of the inscriptions
associated with it (Prent 2005: 274—s; see also Perlman 2000: 60, 83 nn. 10-12). But the two dates
need not be so closely connected; at Dreros, for example, the first laws were inscribed on the temple
about a century after its construction.

These might involve a small religious community transmitting a sacred text. See Goody 1987: 110—22;
Finnegan 1992: 139—53, especially 150—2. Both scholars express doubts, however, about the accurate
oral transmission of the Vedas, which are often cited as an extreme case of exact memorization of a
large body of material.

Line 2: “The same person is not to be kosmos again for three years; for the gnamones ten years and for
the foreigners’ (kosmos?), five years.”

Line 1: “The kosmos in charge, if he does not exact full payment, shall owe it himself, and the #zas, if
he does not exact full payment, [shall pay] double.”
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this amount of detail orally, one reason to write down the law was probably
to ensure its accurate preservation and consistent enforcement.

The need to preserve details accurately is even clearer in 4.3, a list of
sacrifices which is notable for the amount of detail it presents even in the
relatively short fragments that have been preserved. The subject matter here
seems uncontroversial, and as we noted before, these rules were probably
not displayed on the temple of Apollo because of their religious nature:
the sacrifices listed involve other gods in addition to Apollo and nothing
else about the inscription differentiates it from the many other laws with
no religious content inscribed on the same temple. Of course, priests and
other officials at Gortyn must for a long time have been remembering
which sacrifices were to take place to different gods on different occasions.
But as the population of Gortyn grew, and as smaller villages were inte-
grated into the Gortynian community, the number of sacrifices probably
increased to the point that memory would no longer be able to preserve
accurately all the details of a sacrificial calendar such as 4.3. And since the
details of religious rites are usually of great importance to people who
participate in these rites, it would be important to ensure the accuracy of
these details. The full text of 4.3 must have contained much more detailed
information than survives today; the only way to preserve this information
accurately would have been to write it down.

Why, then, write it on the temple for all to see? Why not let the officials
in charge of sacrifices record the details on papyrus for their own con-
sultation? Public display, I would argue, must be an indication of public
interest, and the same reasons for displaying an important constitutional
law like Dreros 1 must have been one reason for displaying this list of
sacrifices at Gortyn, which would be of interest to the many members of
the community who would participate in the rites, not just to a few priests
and officials. Thus, the list was displayed in a prominent public place rather
than being kept privately by priests for their own use.

At Dreros, 1 suggested that once the important constitutional law had
been written down and publicly displayed, the community continued to
treat other less significant laws in the same way. At Gortyn, it seems, the
same practice emerged and the community decided to display many
different laws in the same public area, not only constitutional laws like
4.14 but many different sorts of laws — the sacrificial calendar in 4.3, rules
about herd animals and injuries in 4.1, and rules about inheritance dispu-
tes involving an adopted son in 4.21. These Gortynian laws are complex
and detailed, and would need to be written down in order to be accur-
ately preserved, but in addition, once the practice of public display was
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established for some laws, others would automatically be displayed in the
same way so that members of the community affected by them would be
able to read them.

All these considerations point to a larger public interest, not the interests
of a small ruling elite, as the main motivation for the writing and public
display of these laws. Public interest explains why masons made an effort to
make these texts easier for readers to understand, and why the enactment
clause was displayed together with the law in Dreros 1. Public interest also
explains why so many texts were inscribed on the same wall both at Dreros
and Gortyn. Some of these texts are quite short and many concern minor
issues, and yet all were written down and displayed. Public display of these
minor texts next to the more important laws can hardly have served the
interests of the ruling elite, and the additional visual impact must have been
negligible. And if visual impact was one motive for displaying some of
these texts, the group that sought this visual impact was just as likely to be
the community (the polis) as a ruling elite. We will address the question of
the elite’s role in archaic legislation at some length later, but first we should
consider the reasons for writing the other archaic laws in Chapter Two.

Like Gortyn and Dreros, Chios seems to have expanded its territory
and grown in population and prosperity during the eighth and seventh
centuries. It had sent out a colony during the eighth century, and by the
sixth century its trade was flourishing and the city controlled not only the
whole island of Chios but also some agricultural land on the nearby main-
land (Cook 1982, C. Roebuck 1986). Under these circumstances, perhaps in
the 570s, the text of an important constitutional law was inscribed on a
freestanding stele. We do not know where it originally stood,”® but it is
hard to imagine that it was not in a public area. The law protects the
ordinances of the people, imposes penalties on certain officials, and directs
a people’s council (boule démosie) to conduct public business and in partic-
ular to hear lawsuits. The text places a heavy emphasis on the people — démos
or démosios occurs five times — who very likely had a role in enacting the
law and in its public display. Exactly who comprised the demos and how
this group might have approved legislation is unclear, but it is reasonable to
suppose that they would want to have the text displayed publicly for the
same reasons as the polis at Dreros. And some members of the demos would
surely have wanted to read the text, which included more details than the
Dreros law, even if others may have been content just to know that it was
publicly displayed.

26 The stele was discovered built into a modern wall in a small village in the southern part of the island.
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Eretria was also a prosperous city in the eighth and seventh centuries. It
sent out several important colonies, either by itself or together with its
neighbor Calchis, it was a major center of trade and commerce, and it had
connections with cities all over Greece. By the mid sixth century, it exerted
its influence over the whole island of Euboea and over parts of coastal
Boeotia and Attica.” In the third quarter of the sixth century, at the height
of its power, Eretria enacted a law and inscribed it on two sides of a stone
block that formed the corner of a building probably located in the harbor
area. The provisions of this law appear to concern trade and navigation,
and they may not have affected or been of interest to some members of the
community. But the many Eretrians involved in trade and commerce
would have wanted to know the details of these rules. Thus, this law was
probably written down and publicly displayed for the same reasons as laws
elsewhere, to preserve its details and communicate them with certainty and
consistency to the inhabitants of a diverse and increasingly prosperous
community.

The laws from Elis and Argos that we examined in Chapter Two fit the
same pattern. By the late sixth century, both cities controlled a relatively
large territory and played important roles in Greek affairs. Elis, the dom-
inant city in the western Peloponnesus, supervised the shrine and festival at
Olympia. Argos exercised its authority over much of the surrounding
territory in part by its control of the great shrine and temple of Hera, the
Heraion, and was one of the most important cities in the Peloponnesus and
the main rival of Sparta (Piérart 2003). Of the three provisions of the law
from Elis, A is religious (prohibiting intercourse in a sanctuary), but B and
C regulate litigation and legislation generally, specifying that no judgment
can be contrary to written law, but the people, presumably in the form of
an assembly, can overrule a law, and that a law can be emended by three
successive votes of the council and the assembly. There would be an
obvious public interest in having these provisions publicly displayed. The
text also indicates that the people (damos), who must have been a much
larger group than the soo-member council, have considerable power in the
city; they were probably the body that enacted the laws (perhaps together
with the council), and they would presumably have wanted to see the results

of their work publicly displayed.**

*7 See K. Walker 2004: esp. 183—206. The Athenian tyrant Peisistratus stayed in Eretria in between the
periods of his rule in the mid sixth century.
*® On democracy in Elis, see further Robinson 1997: 108—11.
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Finally, the use of graphos (“writing”), singular and plural, to designate
laws at Elis tells us that already by this time all laws were written and
presumably readers of this law were also able to find and read other laws
from Elis. The law from Argos is too fragmentary for us to speculate about
reasons for its inscription, but since it too uses the word “writing” (grath-
mata) for its own laws, it seems that here too, it was taken for granted that
all laws were written and available (and thus publicly displayed).”

The regulations for Naupactus are the only legal text we have examined
that was written for a colony, but it does not seem that this factor entered
into the motivation for writing this law, since it clearly dates from a period
later than the initial foundation. Even if the original settlers came from
different cities and thus lacked common customs and traditions, this would
no longer have been a factor when this law was written. The law addresses
two matters: the inheritance of land and the need for additional settlers.
We cannot tell if there were any special motives for writing and displaying
this law, but it clearly was not the first law in Naupactus to be written, since
it refers (lines 12—13) to a homicide law as a tethmos (thesmos), a word
otherwise used only of written law. This homicide law does not survive, but
it must have set out the punishments mentioned in the surviving law
(curse, confiscation of property, and demolition of the house) and may
have also specified more details about these punishments. More important,
the expression “according to the homicide law” (kat ton andrephonikon
tethmon) is the first cross-reference we have encountered in these laws,
though this is a common feature of later legislation. By itself a single
cross-reference may not be highly significant, but as we shall see, cross-
referencing implies that a city’s laws have a coherence and unity of purpose,
and it may be that when this law was inscribed, Naupactus had already
developed the sense that all its laws formed a coherent unit.

Cleonae, though small, was moderately important because of its location
near the road between Corinth and Argos and its traditional control over
the panhellenic sanctuary of Zeus at Nemea and the Nemean Games. The
inscription, which addresses the issue of pollution and purification for
homicide, may have been displayed at or near the sanctuary of Zeus at
Nemea, though this is just a guess. If there were other written homicide
laws at Cleonae, as may be implied by the expression “against the law”

* We cannot firmly date the beginning of democracy in Argos before the fifth century, but it is
possible that the people were already exercising power in the sixth century (Robinson 1997: 82—4)
and thus had the same motives for publicly displaying their laws as the people at Dreros and
Chios.
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(para nomon), we do not know where these were displayed. But it is not
surprising that this law was written, since any homicide law would have
been of interest to many in the community. Otherwise we can only
speculate, but a law concerning pollution and purification might have
been of special interest to the priest or priests who administered the
sanctuary and who may have caused the law to be written and displayed
nearby.

Finally, despite the oddness of the inscription from Tiryns and our lack
of information about this town and its inhabitants in the archaic period, it
is notable that we find in the text both a regulation punishing officials who
do not carry out their duty and another that requires an official to follow
the decision of the damos. Whatever the explanation for this curious law, in
exercising popular control over their officials the people of Tiryns resemble
those in several other cities with early legislation.

This survey of archaic laws from Dreros, Gortyn, Chios, Eretria, Elis,
Argos, Naupactus, and Cleonae, has suggested a number of different
motives for writing down and publicly displaying these texts, but two
factors are especially important: the desire of the larger community, how-
ever broadly or loosely defined, to memorialize itself and its accomplish-
ment in enacting these laws, and the need to preserve the details of
increasingly complex rules without change over time. The important role
of non-elite groups like the polis in these laws means that these groups,
whose role is documented in Greece as early as the assemblies and mass
armies that we find together with kings and heroes in the poems of Homer
(Raaflaub 1997b, Davies 2004: 23—4), must have been growing in power
along with the elite groups which, as archaeologists have shown, began
emerging in the iron age. Ordinary citizens often leave little or no mark on
the archaeological record, but these laws document the existence of collec-
tive bodies, as well as whole communities like “the Gortynians,” an
expression found in two of the earliest (very fragmentary) texts from that
city (4.10, 4.23). Elite groups undoubtedly played a large role in the gover-
nance of all these archaic cities, but collective bodies evidently had no
qualms about asserting their own authority too.

Most cities from which we have significant remains of archaic laws were
relatively large and important cities which controlled or strongly influ-
enced a large amount of surrounding territory. From the eighth to the sixth
centuries, these cities were generally growing in both size and population,
and were becoming more prosperous. Such growth would have had sig-
nificant consequences for the legal system, including an increase in the
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number of disputes and in the variety and complexity of issues raised by
these disputes.”” An increase in the number of disputes would increase the
demand for judges who could help resolve them, and this would put a
strain on traditional procedures and increase the likelihood of inconsis-
tency in judgments. At the same time, as cities extended their control over
smaller, formerly independent towns and villages in the near vicinity, they
would become more diverse. Small villages coming under the influence of
nearby towns might not share the same customs and traditions, and as
intercourse among all the inhabitants of the larger territory increased, there
would be more occasions for uncertainty or disagreement about how to
handle alleged violations of traditional rules and a greater likelihood of
inconsistent judgments.

These two factors — the emergence of more powerful collective bodies
and the increase in the size and diversity of populations — lay behind the
two main motives for writing down and publicly displaying laws in the
archaic period: the memorialization of collective authority and the speci-
fication of details. Simple traditional rules that were widely agreed on may
not have needed to be written down, since almost everyone would know
these and there could be little doubt about their meaning. But when
traditional rules differed among different parts of the community, or
when new rules were enacted (especially if these were complex), it would
be necessary to put these rules in writing.

One other factor influencing the writing down of laws would probably
have been contact among different cities. We do not know exactly where or
when the first law was put in writing, but we may assume that people in
other cities would soon hear about the use of this new technology for
preserving and communicating their rules, and would realize that this
could be helpful in their own cities. News of this development appears to
have spread rapidly, since, like writing itself, we find the practice of writing
laws emerging all over the Greek world at about the same time.

In sum, the increasing need for detailed rules in cities that were growing
larger and more diverse and the desire of a body of ordinary members of the
community to confirm their own authority were the most important
factors behind the rapid spread of publicly displayed, written legislation.
Both factors also provided a reason to display these laws prominently in
public places and to make the texts as readable as possible for people whose
reading skills may have been limited. These written laws had the advantage

*° Growth “will have driven ... an increased need to deal with quarrels to do with property,
inheritance, debt and crime” (Davies 2004: 25—6).
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of being fixed and, especially if written in stone, not easily changed. The
sense of permanence that resulted would help give these rules the kind of
authority that previously resided in the traditional rules and values of the
community. The authority of written laws would also have been strength-
ened by the strong visual impression some of these texts would have made
on those who encountered them regularly. But some of the texts we have
examined (in particular those from Naupactus, Elis, and Argos) are not
particularly impressive and probably had little visual impact. And as we
have seen, even texts that made a strong visual impression were nonetheless
intended to be read by members of the community beyond the ruling elite.

The emphasis I have been giving to the role of non-elite bodies in
enacting and publicly displaying this early legislation goes against the
recent trend to see archaic legislation as the product of competition
among the elite.” By the beginning of the archaic period elite groups
had emerged in most parts of Greece and probably held most, if not all,
public offices. As far as we can tell, moreover, the early lawgivers men-
tioned in later accounts all belonged to these elite groups. But there are
obstacles to connecting archaic legislation directly with intra-elite compe-
tition. First, the main evidence usually cited in support of this view are the
laws against iteration of office (Dreros 1, Gortyn 14). But as far as we can
tell, out of the hundred or so archaic laws that survive, only these two
restrict the iteration of office.”” Perhaps many other laws like these have
perished, but it is more likely that only a few such laws were ever enacted.

More widely attested are laws imposing fines or otherwise punishing
officials who do not properly carry out their duties (Gortyn 14, laws from
Eretria and Tiryns, and probably the law from Chios and Gortyn 1).”” Since
it seems unlikely that the elite would often impose penalties on themselves,
the impetus for these regulations probably came from non-elite groups.
Laws imposing penalties on officials are especially significant because no
surviving archaic law grants greater authority to an official. Laws specify the

3" See Osborne 1996: 185—90; Papakonstantinou 2002: 135 (“written legislation in archaic and classical
Crete can partly be explained in the context of inter-aristocratic strife for political power within the
Cretan poleis”); Forsdyke 2005: 26 (“both formal public offices and early written law were, at least in
part, responses to the problem of intra-elite conflict in the early polis”).

?* Forsdyke (2005: 26 n. 50) cites in addition a very fragmentary sixth-century law from Eleutherna
(ICret 2.12.4 = Nomima1.83, IGT 110), in which the words “the same” (T6v &FTdV) are evident, but
van Effenterre and Ruzé’s speculation that this law may conceivably have concerned the iteration of
some office is no more than a guess. Forsdyke also cites a more complete law from Erythrae
prohibiting anyone from being a secretary more than once, but all other scholars date this to the
fifth or early fourth century and it can hardly be as early as the mid sixth century, as she claims.

3 E. Harris (2006) sees the control of officials as one characteristic of Greek as opposed to Near-
Eastern law.
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duties and responsibilities of officials, but officials are never exempted from
the legal consequences of their actions. Members of the elite may have
played a role in formulating legislation that controlled their conduct in
office, but the main motivation must have come from elsewhere.

More important, there is clear evidence in the Dreros law and elsewhere
that non-elites participated in the enactment of legislation. Not only is this
law explicitly enacted by the polis, but the oath-swearers include “the
damioi and the twenty of the polis.” As suggested above, the latter group
may be twenty representatives; the damioi are apparently officials, whose
duties are unknown but they may be some sort of people’s officials (if
damos = “people”) who served the people’s interest in some way.”* Finally,
the ten-year limit on iteration might indicate that ten or more elite families
devised this means to ensure that the office rotated among them, but in
view of the significant role played by the polis and its representatives at
Dreros, it may also have been a way for the non-elite to open up this office
to wider participation. And even if the position of kosmos was held only by
elites, there is no reason to think that members of the polis were any less
interested than the elite in ensuring its orderly rotation. In short, the
Dreros law, together with others that show the presence of collective bodies
(polis, damos, Gortynians), provides stronger support for the view that
non-elites were responsible for early legislation than that the elites were
regulating their own competition by means of legislation.

Participation by non-elites does not mean that written laws had a
democratic effect. The cities that wrote laws in the archaic period, many
of them in Crete, were more often oligarchies than democracies (to use
traditional terminology). Even some tyrants were lawgivers (e.g. Pittacus of
Mytilene).”” And laws that provide evidence of democracy, such as the law
from Chios, may be testimony after the fact, since the law itself does not
enact a democratic change but confirms the presence of already established
democratic institutions, such as a popular council (Robinson 1997: 100 n.
30). But the most interesting feature of archaic legislation from a political
perspective is the number of cities that provide evidence of the combined
presence of popular and elite elements in the city.

The Dreros law, to begin with, not only expresses the authority of
the polis, but also confirms the position of kosmos as (probably) the chief

** Van Effenterre (1985: esp. 394—6) makes an interesting argument that because #émos in Homer and
other early texts regularly means “country” as opposed to the urban area, the damioi are the
landholding elite. I am not persuaded by this, but “the damioi and the twenty of the polis” may
be those officials who represent country people and city people respectively.

» On tyrants as lawgivers, see Salmon 1997: 63-s.
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official in the city, and indicates that he had considerable power, which the
law does nothing to diminish (unless he violates the ten-year limit). At
Gortyn the positions of kosmos and others are confirmed, but other laws
(4.10, 4.23) mention “Gortynians,” who are presumably a collective body of
non-elite. At Chios there are “kings” (basileis), but also a people’s council.
The Naupactus inscription mentions a council of elders, the polis, and an
elected body (apoklésia). And at Tiryns we find several officials including a
hieromnaman, together with the damos and an assembly. Many of the cities
that wrote archaic legislation, in other words, had forms of government
that combined elite and popular elements in different ways. In this regard
they are following the general parameters found in Homer, where various
councils exist together with “kings,” and even lowly figures like Thersites
have the opportunity to speak (//iad 2.211—77). This suggests that elite and
popular forces in a community may have often worked together, presum-
ably not always in harmony, within political structures that combined
both elements; and the legislation they produced was presumably approved
by both sides. Elite competition was undoubtedly an important factor in
the development of many archaic poleis, but much archaic legislation
appears to be a community-wide endeavor, not simply an outgrowth of
elite competition.

There is no evidence, then, that early legislation regularly strengthened
the position of one side of the elite/popular pair, but the enactment of
legislation probably helped strengthen the whole community’s sense of
itself as a single political entity. This is perhaps clearest in texts that
explicitly mention the people as a group, a polis, a demos, or a collective
like Gortynioi, since this would convey to most readers that they were
members of this group, and that they together with the others in the group
were regulated, but also protected, by this law. A similar sense of privilege
might be suggested by the mention of foreigners, which we find at Gortyn
in the sixth century (4.14 speaks of “the foreigners [kosmos?]’). And simply
by being displayed in a central public space, even laws that do not mention
a collective body would probably have conveyed the sense that the rules
contained in the inscribed text applied to all those who, like the reader,
participated in that public space and were thus members of the political
community. This strengthened sense of community could, in turn, rein-
force the sense of the authority not only of the laws, but also of all the
elements of the community, popular and elite.

Finally, what led communities to enact these particular laws, that is to
decide that there should be a rule on a particular subject, and to formulate
the precise wording of that rule, which would then be written down? We
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have already suggested motives, such as the desire to regulate an area of
conduct not regulated by traditional rules and customs or to clarify a
regulation when traditional rules and customs were ambiguous or conflict-
ing, or to change the rules governing a particular subject. All such motives
are in some sense responses to the recent past, since the need for clarifica-
tion of rules or for new regulation generally becomes evident only through
experiencing the limitations of current rules. But the laws that result are
not necessarily responses to a crisis. Many archaic laws addressed more
than one issue or regulated several aspects of one subject. Indeed, perhaps
the most striking feature of archaic legislation is the variety of issues it
addressed. Laws might address a single issue (Dreros 1), several issues
(Chios), or several aspects of one issue (Gortyn 3). A constitutional law
may be enacted in response to a crisis, but there could be other reasons why,
for example, the Drerians regulated the kosmos’ term of office; and the list
of sacrifices in Gortyn 3 was almost certainly not enacted in response to a
crisis. And although large-scale legislation (whether or not one calls it
codification) is not attested in the inscriptional record before the fifth
century, it is well documented in Athens in the early sixth century (Solon).
We cannot easily generalize about the content or nature of archaic
legislation.

The process by which archaic laws were enacted probably also varied,
though in many cases we can only guess what this process was. Even when a
law’s enactment clause survives, we do not know exactly how the polis or
other group actually gave their approval. The early lawgivers either already
held some office which gave them authority or were appointed for the
specific task of legislation; then they probably enacted legislation without
further approval. Certainly Solon did not need post facto approval for his
legislation; on the contrary, he prohibited Athenians from tampering with
his laws after he wrote them. It has been suggested that early laws were a
compilation of judicial verdicts (Varhelyi 1996: 41—2; Davies 1996), but
there is no good evidence that verdicts were written down during the
archaic pf:riod.56 And some laws, like Dreros 1, that is explicitly enacted
by some body, or the list of sacrifices in Gortyn 3, cannot be verdicts. Many
laws were probably influenced by recent litigation and some may have
echoed or reproduced recent verdicts, but others probably diverged from
recent verdicts. There was no direct path from the text of a verdict to the
text of a law. And there probably was no single method of legislation that
was followed in all archaic cities. In some cities, single lawgivers enacted

3 For the Thesmothetae possibly writing down verdicts at Athens, see Chapter Five.
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laws, but in others, groups were responsible. In some cities a single official
may have been authorized to legislate; in others it may have been a group of
officials. Most likely each city proceeded in the way that best suited its own
political situation.

Similarly, the diversity of subjects covered by archaic legislation — the
conduct of officials, property, family and inheritance, public sacrifices,
homicide and others — indicates that the Greeks as a whole did not have a
single view of the kinds of subjects deserving of legislation. Rather, each
city used the new technology of writing to produce laws on matters that
particularly concerned them, and these would vary from city to city. Some
issues, such as the conduct of public officials, were of concern to several
different cities, and cities may sometimes have borrowed ideas or specific
rules from other cities. But each city made its own decisions about the
subjects of its early laws and developed its own set of written laws.

Cities even differed in the terms they used for written laws. In Homer,
traditional rules and practices are referred to as themistes, and after Homer
nomos is often used to designate a rule, custom, or tradition (not until the
fifth century does nomos designate a written law).”” The archaic Greeks
used different terms for their written laws: graphos (“writing,” from grapha,
“scratch, draw, write”), thesmos (“ordinance,” from tithemi, “put, place”),38
and rhetra (“proclamation,” from erg, “speak”), to which we may add
related words and expressions, such as grammata or tethmos.”” The choice
among these terms was apparently a matter of local preference, but only
rarely does a city use more than one of them. Use of any of the terms would
have marked these new written rules as different from the community’s
traditional oral rules and customs, but this effect would be especially clear
if graphos or a related term was used, since this would make explicit the
bond between law and writing. Graphos would also suggest that everything
that is written (and presumably publicly displayed) is a law, as in the law
from Elis (/2O 7, discussed above): “if anyone judges contrary to the
writing (graphos), the judgment will be void.” At Elis, writing was law.
But even thesmos and rhetra would mark these rules as special.

The Elis law illustrates the final effect I will note of writing early laws,
the creation of the idea of a law as a statute and also law as an institution.
Even if a written law was identical with traditional practice, the act of
putting this rule in writing separated it from its traditional oral context and

%7 The law from Cleonae discussed in Chapter Two is a possible exception.
3% Thesmos does occur in Homer (Odyssey 23.296), but probably in the sense of “place, location.”
" See further R. Thomas 1996; Hélkeskamp 2000: 83—7.
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gave it a separate existence. [t might be marked as the law of some legislator
or group, but it derived its authority primarily from its being written
down and publicly displayed, often together with other texts. These texts
then formed a group of texts that were recognized (in Hart’s sense) as
comprising the community’s laws. By means of writing, then, an oral rule
could become separated from a body of undifferentiated rules like the
Works and Days and be given a special authority that lay immediately in
the fact that it was written (often in a special place) and ultimately in the
authority of the community which agreed to write or allowed someone else
to write it down. Writing would make the rule a law.

Over the course of the archaic period, then, the new technology of
writing allowed Greek law to develop from a preliterate, oral process
relying on traditional communal norms, to a more formal institution
supported and defined by a body of written legislation regulating both
substance and procedure. Some cities enacted many laws, others only a few.
The subjects of each city’s laws varied, as did their methods of enactment.
But in almost all cases the new written laws were displayed in a prominent
public place so that they could be read by members of that community.
Some were displayed in a sacred place, or written on a temple, and in these
cases the location in itself probably invoked the authority of the god or
gods. And even laws not so located sometimes began by alluding to or
invoking the gods (Pounder 1984). But the ultimate authority behind
archaic legislation was always the community, in whose interest and for
whose use these texts were written down and displayed.



CHAPTER 4

Why Draco Wrote his Homicide Law

None of the inscriptions surveyed thus far comes from Athens, but we do
have later information about archaic legislation in Athens; in particular,
the text of Draco’s homicide law was reinscribed on a stone stele at the
end of the fifth century (/G 1’ 104, dated to 409/8)." The text from this
stele provides no evidence for the original physical appearance of Draco’s
law, but it does tell us much about the content, style, and organization of
the law, and this can help us understand why the law was enacted and
why it was written down and displayed in public. After examining this law
in some detail, we will look briefly at archaic Athenian legislation after
Draco.”

Tradition holds that Draco wrote the first Athenian laws in 621/0 (Azh.
Pol. 4.1, 41.2). Best attested is his homicide law but he may have written
laws on other subjects too. A generation later, in 594, Solon wrote a new set
of laws covering many different issues, but he kept Draco’s homicide law.
The Athenians reinscribed this law in 409/8 as part of their attempt to
republish all valid laws (Chapter Eight). Part of this later reinscription
survives, from which scholars have reconstructed a fragmentary text that, in
the opinion of many, accurately reproduces the original text of Draco’s law,
though it is uncertain whether we have the original beginning of the law.’
In what follows, I will assume that the fifth-century reinscription preserves

" Republished with commentary in Stroud 1968. I discuss some of the issues in this chapter in Gagarin
2007b.

Another archaic law for which we have only later evidence is the 7hétra attributed to the seventh-
century Spartan legislator Lycurgus (Plutarch, Lycurgus 6.1-2, 7-8), setting out the basic structure of
Sparta’s government. Although this text probably was written down at the time it was enacted, there
are too many uncertainties about the text and its interpretation, and about Lycurgan legislation in
general, to allow us to draw any conclusions about why it was written down (see further MacDowell
1986: 3-6, Millender 2001: 127—41; f. Gagarin 1986: 53-54 n. 9).

Indications that Draco’s text was not revised before being reinscribed include the fact that the fifty-
one are to choose ten members from the phratry by rank (aristinden) and that the text refers to itself as
a thesmos. In the first case, a more democratic process would surely have been implemented if the law
had been revised in the fifth century, and in the second, a later writer would have referred to the law as
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the original beginning of Draco’s law (though this is not essential for my
conclusions), and that the surviving text adheres closely to Draco’s original
words.*

We do not know whether Draco was one of Athens’” annual officials
when he wrote his law or was specially appointed for this task, but in either
case he created his law for a community that did not yet have written laws.
He may have known about written laws elsewhere in Greece, but he
probably had little or no precedent for writing a homicide law. So why
did he write down this particular law? The most common answer is that he
was trying to resolve a crisis that stemmed from an attempted coup by a
certain Cylon in 636. The story is told in different versions by Herodotus,
Thucydides, Plutarch, and others. All agree that the coup failed to gain the
support of the people and that the Cylonians were trapped on the
Acropolis or in some other sanctuary, where many of them were killed
sacrilegiously. The opposition was probably led by the family of the
Alcmeonids, and as a result of this killing, many members of this prom-
inent family later went into exile, and the family itself was long thought to
be under a curse or in a state of pollution.’

No ancient source connects Draco with Cylon, but because of the
temporal proximity of the two events, scholars usually make the connec-
tion. Humphreys presents the most detailed case for a connection, arguing
that fifteen years after the killing of the Cylonians, their descendants were
voicing claims on behalf of their dead kinfolk and some of the killers who
were in exile wanted to return. Since many of the killers were only
indirectly involved, or acted unintentionally or in self-defense, she argues,
Draco felt the need to address these particular factors in his new legisla-
tion.® One difficulty with this thesis is that no source suggests that any of

a nomos, the term used in the fifth-century prescript to the inscription (line 5). In addition, the
provision for retroactivity would have been without force by the time a generation or so had passed,
yet it is still preserved in the reinscribed text; and the frontier markets mentioned in provision 10 no
longer existed by 409. Finally, the copy preserves the original spelling with aspiration indicated by an
h, whereas in the prescript aspiration is not marked.

For the first assumption, see Gagarin 19812; for the second, see the preceding note, and also Gallia
2004: 456, who, following the arguments in Stroud 1968: 60—4, calls the inscription “a painstakingly
accurate transcription of the original Draconian law.” See also Lewis 1967 on /G 1° 105 (=G 17 114),
the companion inscription to ours, which he sees as the work of “a careful man transcribing a
damaged original with such fidelity that he preferred to mark three blank spaces which he could not
read rather than make what appears to us the easiest of conjectures.”

Attempts to select details from among conflicting ancient sources for this episode seem to me futile,
and so I have tried to present only those elements that all or most agree on. For a more detailed
account see, e.g., Thiir 2002: 633—4. The date of 636 for Cylon is not certain, but is generally accepted;
for details see Rhodes 1981: 79—84. For full details about the ancient sources, see Stroud 1968: 70—4.
Humpbhreys 1991: 21-2; see also Stroud 1968: 70—4 with references, Thiir 2002, and most recently
Forsdyke 2005: 84—90.
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those who killed the Cylonians acted unintentionally or in self-defense.
On the contrary, the massacre of the Cylonians was evidently carried out
quite intentionally, as one would expect during a period of civil strife.
Another difficulty is that the killing of the Cylonians had political and
religious aspects, in that Athens traditionally allowed anyone to kill a tyrant
or would-be tyrant like Cylon with impunity, but killing someone who
was either in a sanctuary or, as a suppliant, was protected by the gods was
considered a very serious crime. The killing of the Cylonians probably
presented a dilemma, pardonable as a political act but not as a religious act.
Draco’s law as we have it, however, says nothing about either aspect of
homicide. If the law was motivated by this episode, Draco would surely
have addressed these factors, but there is no evidence that he did.

Furthermore, if Draco’s law was aimed at resolving the Cylonian
conflict (or some other conflict or crisis), one question never asked by
scholars is, how would the act of writing down this law accomplish that
goal? Could a written law be expected to resolve a conflict that could not
be resolved by traditional methods of dispute-settlement that did not use
writing? Oral procedures for resolving disputes, including conflicts arising
out of homicides, were well established by the time of Homer. Athens
must long have had its own procedures for resolving homicide cases and
other disputes; these probably resembled procedures illustrated in Homer.
For instance, the fact that some of those who killed the Cylonians appa-
rently went into exile suggests that exile was one possible response to
homicide in Athens, though the sacrilegious nature of their crime may
have been an additional reason for this. We do not know whether any of
the killers had been reconciled with their victims’ families, or whether still
others, perhaps the more powerful of the killers, may have refused to
submit to traditional procedures for dispute-settlement, perhaps claiming
that they had not been directly involved (so Thiir 2002: 634—5). But in any
of these cases, how would Draco’s law change the situation?

If relatives of the victims were refusing to accept compensation and
allow a killer to return from exile, Draco’s law would not change this;
if anything, by requiring unanimity, the law would make reconciliation
less likely. And if accused killers were refusing to submit to traditional
procedures, Draco’s law could not force them to do so now. It might allow
the victims to pursue the killer with impunity, but if a killer had thus far
avoided trial, presumably he was powerful enough to resist such pursuit.
A new law would not change this. It is possible that Draco created new
rules and procedures that were more attractive to people who were still
engaged in disputes, but if so, why could he not simply make these same
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changes in existing oral rules and procedures? Why would changes need to

be put in writing? In fact, as we shall see, some of the rules in Draco’s law

resemble traditional Homeric rules and practices quite closely; it is partic-
ularly hard to see why he would need to put these in writing.

To understand the reasons for writing this law, we must first examine
the law itself. As we have it, the prescript with the decree authorizing
the republication of the law is followed on a separate line by a heading,
First Axon.” The law then begins on a new line with six provisions that
I will designate as Section One:’

1. Even if someone does not kill someone intentionally, he is to go into exile.

2. The kings (basileis) are to judge (dikazein) guilty of homicide the killer
or the planner, and the ephetai are to decide (diagnonai).

3. Reconciliation, if there is a father or brother or sons, [is to be by] all of
them; or the objector is to prevail.

4. Butif these are not (alive), up to the degree of first cousin once removed
and first cousin, if all are willing to reconcile, [they are to be reconciled,
but] the objector prevails.

5. But if not one of these is (alive), and he killed unintentionally, and the
fifty-one, the ephetai, decide he killed unintentionally, let ten phratry
members admit him if they wish; and let the fifty-one choose these by rank.

6. And let those who killed earlier be bound by this ordinance (¢hesmos).

Provision 1 is a simple concise statement of the traditional practice of exile

for homicide.” Provision 2 also follows Homeric practice in declaring that

an accomplice would be treated just like an actual killer. Italso briefly states
the procedure for deciding cases. The provision implies that the kings and
the ephetai already existed in Athens. If so, both may have had judicial
duties before this time (as the kings regularly do in Homer and Hesiod),
but the particular division of duties between the kings and the epherai
specified here may (or may not) represent a change from their earlier

~

The law is clearly being copied from the axones (revolving blocks) on which it was inscribed by Draco
or by Solon when he incorporated the law into his own legislation.

The English translation is mine, as is the division of the text (Greek and English) into separate
sections and provisions. The Greek text, located in Appendix II, is from Stroud 1968: 5-6. See also
Nomima1.02, IGT 11. T have preserved the spelling of the inscription but have removed most of the
epigraphical notation. In provision 2 (line 12) and provision 11 (lines 30-1) I include supplements
exempli gratia to illustrate the generally agreed sense of the missing words. I omit the prescript (lines
1—-9) and the heading.

I have argued (Gagarin 1981a: esp. 96-110) that the first words of the opening provision (“even if
someone kills unintentionally”) imply that the provision applies to all homicide, intentional and
unintentional. Most scholars think it only applies to unintentional homicide and that the law on
intentional homicide was either omitted in this later version or written elsewhere, perhaps lower
down on the same inscription.

o

©
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division of duties, about which we know nothing. After these two clauses
come three provisions concerning reconciliation, which the killer presum-
ably arranged by paying compensation to the victim’s relatives; the require-
ment for unanimity may be an innovation, since the rules in Homer say
nothing about disagreements among relatives, which in practice may have
been a source of conflict.”

The first section then ends by stating that this law is retroactive. This
must mean that the entire law up to this point (and probably beyond)
is retroactive, since without any qualification, the expression “this ordi-
nance” (toide toi thesmoi) cannot designate just some provisions and not
others. Note that the rules about reconciliation become longer and more
detailed as the contingency becomes more remote. Provision 3, which
reaffirms a traditional practice (reconciliation with the immediate family),
is brief and uses the same concise style as 1 and 2. Provision 4 has a little
more detail than 3. And in provision 5, which addresses the remote con-
tingency of someone with no relatives, for which almost certainly no earlier
rule existed, Draco spells out the procedures in considerable detail. We do
not know if any of these details reflect traditional practices, but in some
places at least, Draco is very likely writing new rules. His method thus
seems to be to state well-known, traditional rules briefly and concisely, but
to provide more details for rules that are new.

This first Section (provisions 1-6) contains the essence of the homicide
law. It states the basic penalty, specifies who judges, puts accomplices in the
same category as killers, allows for reconciliation no matter which relatives
(if any) remain, and designates itself as retroactive. The next five provisions
(7-11), which I designate Section Two, specify the procedures that the
accuser and the accused must follow in homicide cases.

7. There is to be a proclamation against the killer in the agora [by relatives]
up to the first cousin once removed and first cousin.

8. Cousins and cousins’ sons and sons-in-law and fathers-in-law and
phratry members are to share the prosecution.

9. [A gap in the text here may have contained provisions giving the accused
killer protection before trial, or the convicted killer safe passage into
exile, or both."]

'® The dispute on the shield of Achilles may have resulted from a disagreement among relatives about

how much compensation (if any) is acceptable, but this is only speculation (Gagarin 1981a: 13-16).
In lines 23-6 only a few letters can be read: “is responsible for a homicide,” “the fifty-one,” and “they
convict of homicide.” If these last words were part of a conditional clause, provision 9 may have
regulated the killer’s journey into exile after he is convicted, perhaps specifying that he not be harmed
on the way. There was probably another provision before this one.
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10. But if someone kills the killer (in exile) or is responsible for his killing
while he is avoiding a frontier market and athletic contests and
Amphictyonic sacrifices, he is liable to the same treatment as someone
who kills an Athenian; and the ephetai are to decide.

1. To kill or summarily arrest killers in the territory is to be allowed.

In this Section, Draco sets out procedural rules for homicide cases in the

same order as a case would normally proceed. He first specifies who is to

make the initial proclamation (7), which was the first step in a prosecution
for homicide. This would normally be followed by the actual prosecu-
tion,”” and so Draco next specifies which relatives share in the prosecution

(8). The next provision (9) may have specified how a convicted killer was

supposed to go into exile and granted him protection if he followed the

proper procedure; it may also have granted him protection before the trial.

After this comes a rule protecting a killer in exile, provided he avoids

certain places and events (10). The section ends by stating that a killer who

does not leave or who returns to the territory can be arrested or killed with

impunity (11).

All these rules reflect traditional practices we can observe in Homer,
where a victim’s relatives take the lead in pursuing a killer and will kill him
if they find him in their territory, but they no longer pursue the killer after
he goes into exile. If provision 9 granted protection to an accused killer
before his trial, then this too reflected traditional practice when the two
sides sought a trial; in the scene on Achilles’ shield, at any rate, the accused
killer is evidently in no danger before his case is heard by the elders. But in
all these provisions, Draco specifies a number of details that almost
certainly were not fixed in traditional rules and practices. Perhaps most
important, he specifies exactly where a killer would be protected in exile. If
one of the main reasons why a killer had to go into exile was to prevent
contact between him and the victim’s family and friends, it was vital that
both sides know exactly how far this protection extends. Frontier markets,
athletic contests and Amphictyonic sacrifices were international events
outside of or on the borders of Attica, where a killer and his victim’s
relatives might encounter one another. It would be essential to know
whether the killer would be protected if he attended them. Draco’s new
law provides this information.

Two more provisions constitute what is left of the third section, which
may have dealt with the general topic of justified homicide. After a gap of

'* Prosecution did not follow automatically: the trierarch in Demosthenes 47.68—73 is advised to make
a proclamation at the dead woman’s tomb but not to prosecute.
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three lines come three fragmentary lines (12) that apparently concern kill-

ing someone who began a fight, and a provision about justified killing (13),

which can be restored from a citation in Demosthenes 23.60:

12. ...beginninga fight . .. he kills [someone who?] begins a fight . . . and
the ephetai are to decide.

13. ... or is free; and if someone kills defending himself immediately
against someone who is forcibly and unjustly plundering or seizing
him, the death shall be without recompense.

After these provisions, only a few letters and one or two words are visible,

but seventeen lines later we can read another heading, Second Axan, written

in the same larger letters as the initial heading, First Axon. Evidently addi-
tional provisions continued up to this point and beyond, and a few traces
of letters can be seen after this. We do not know how much more text the
original law may have contained, but it was certainly more than twice as
long as the text we now have, and it may have been much longer.”
Draco, then, wrote a fairly substantial homicide law with at least twenty
or twenty-five provisions arranged in several sections. We do not know
whether the original seventh-century inscription contained physical fea-
tures that would have made the text easier to read, but if it was written on
axones or kyrbeis, as tradition reports, these probably were intended to
make it easier for a reader to consult the text. The axones were blocks of
wood that somehow revolved, enabling someone to read more of the text
while remaining in one place." The kyrbeis may have been bronze bases
with pyramidal tops that, if inscribed on four sides, would have presented
four columns of text that could be read with relatively little movement.”
Whatever the physical features of Draco’s original inscription, the
republished text contains organizational and stylistic features that would
make it easier to use. To begin with, the arrangement of provisions is clear
and logical: first come the basic elements of the law — the crime and its
punishment, together with procedures for judging and reconciliation —
followed by a statement of its retroactivity. Then come procedures for
litigation, arranged in the order in which a case would normally develop,
from the initial proclamation announcing the homicide to protection of
the convicted killer in exile but not in Attica. And these appear to be

% Sickinger (1999: 17-18) calculates that the first axon had about 2,250 letters (perhaps 400 words) and
subsequent axones, of course, would have added to this total.

“ At least this must be the idea behind this device. But the axones may not have been as practical as
intended, since as far as we know, they were not used for any other texts.

" See Ruschenbusch 1966: 24 and Stroud 1979: 46 for two possible reconstructions, and Robertson
1986 for further considerations.
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followed by a group of rules concerning justified homicide. This arrange-
ment can only have resulted from a conscious effort on Draco’s part, and
since it would have made the law easier for a reader to use, and since Draco
was probably not seeking clarity and order simply for their own sake, ease
of use was almost certainly one of Draco’s aims in writing this law.

Also of help to a reader would be certain stylistic features (Gagarin 1981a:
153—9). First, several provisions have a chiastic arrangement of subjects and
verbs.® This marks the beginning and end either of a provision (2, 3) or of a
clause within a provision (s, 10). Second, Draco begins provisions 2, 3, 7, 8,
and perhaps 11 with an infinitive (with the force of an imperative) followed
by de (“but, and”). In these provisions the initial infinitive is a kind of
heading stating at the beginning the subject matter of that provision —
dikazein (“judgment”), proeipein (“proclamation”). And 4, 5, and 10 begin
with ean de (“but if” or “and if”), indicating that these provisions add a
further qualification to the preceding clause. Like the numbered sections
and subsections of modern legislation, these features would help readers
more easily understand the arrangement of provisions and find those that
they wished to read.

Now, if Draco was trying to make his law easier for people to read and
use, this still does not explain why he decided to enact the law and write it
down in the first place. We can first look to the same motives already
suggested for other archaic laws, in particular the need for new, more
detailed rules. Athens in the seventh century was experiencing some of
the same trends we saw in Crete and elsewhere at the time of the earliest
written laws. The city had expanded its reach over neighboring towns and
villages in Attica by the process of unification or synoecism (Diamant 1982).
Athens’ population was growing,” and the city was becoming more
prosperous. And the incorporation of formerly separate villages into the
Athenian community together with a significant influx of immigrants,
meant that the population was becoming more diverse, as well as larger."

Elite competition notwithstanding, the growing prosperity suggests that
Athens was a fairly peaceful community and thus that traditional proce-
dures for dispute-settlement were functioning fairly effectively. On the

'® Chiasmus is an arrangement whereby the order in which two elements first appear is reversed when
the elements occur again. In this case the order, subject—verb, is followed by verb—subject (or vice
versa). Provision 2, for example, begins dikazein de tous basileas (VS) and ends with zous de ephetas
diagnonai (SV).

7 Osborne 1996: 70-81 speaks of “slow and steady growth” (80); see also Whitley 2001: 98—9.

% Manville 1990: 55—78 has a good summary of what we know about the social organization of Attica
and its development up to Draco’s time.
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other hand, growth and diversity would have increased the number and
complexity of disputes, and would also have created more uncertainty
about traditional rules and practices, thereby straining the traditional
procedures for dispute-settlement, which had evolved in a smaller, more
coherent community. In this context, the need for clarification of rules and
procedures, and in some areas for entirely new rules, would become
evident, and would provide the motivation for Draco to undertake legal
reforms. Whether he intended from the beginning to write down his new
law is uncertain, but once he began to develop new rules, he would soon
have seen the need for including many details in these rules, especially in
his procedural rules, and for making them as clear as possible in order to
prevent misunderstanding or disagreement in the future. It would also
have become clear that the amount of detail being included would make
it impossible to preserve and transmit the law accurately and without
change by oral means alone, and that the rules would thus need to be
written down in order to ensure the accuracy and the stability of their
details.

The need for writing and its value in preserving details can be seen
especially clearly if we contrast some of the rules Draco wrote with similar
rules about the treatment of homicide preserved in Homer. In Chapter One
we noted two conflicting rules about homicide: Odysseus’ statement that
a killer flees into exile and Ajax’s statement that reconciliation occurs after
a homicide.

A man who kills another man in his community, even one who leaves only a
few avengers behind, that man flees into exile, leaving behind family and
fatherland. (Odyssey 23.118—20)

A person accepts from the killer the blood-price (poine) for his dead brother or son,
and when he has paid a large compensation, the killer remains in his land, and the
person’s heart and manly anger are curbed, when he has received the blood-price.

({liad 9.632—6)

The first is an adequate statement of the rule that a killer must go into
exile,”” but it says nothing about the procedure by which this would
happen, whether a killer in exile or going into exile is protected, and
other matters addressed by Draco. And Ajax says nothing about which
relative can or must agree to compensation if there is more than one
present, what happens if no father or brother is alive, and other details.

" The fact that Odysseus and Telemachus do not observe the rule is probably not significant, since this
is determined by the special needs of the plot and would probably not be seen as invalidating the
general rule.
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As general oral pronouncements, the Homeric rules have the virtue of
being easily remembered and communicated to large audiences. But as the
community became larger, more diverse, and more complex, the lack of
detail and the contradictory nature of the two rules would have increasingly
become a source of confusion and conflict. A rule clarifying the situation
and specifying the necessary details, would be difficult, however, if not
impossible, to compose in a version that could easily be remembered and
transmitted orally. One would, in effect, have to put the text of Draco’s law
into Homeric verse, a nearly unimaginable task. And even if one could
create a detailed rule in a form that could be easily remembered, it would
be nearly impossible to communicate this oral version to a wide audience
with all the details intact over time. As we noted above (Chapter Three),
studies of oral cultures have shown, details in oral texts are unstable and
often change with successive retellings (which is why orally preserved rules
are usually quite general).”” Thus, the only way Draco could ensure the
accurate transmission of the details of his law was to put the law in writing.

Now, if the need to preserve details led Draco to put his law in writing,
what motivated him to create a homicide law in the first place? First, he
must have realized that the traditional rules and procedures for homicide
cases were inadequate, and this realization must have come from observing
actual cases, probably over a long period of time. Some of these cases may
have arisen out of the Cylonian conspiracy, but there must have been other
homicide cases in the intervening years, and it seems unlikely that this
fifteen-year-old event was his main concern. And although some of Draco’s
new provisions may have helped settle previously unresolved disputes, this
cannot have been his main purpose, since the law (which was originally at
least twice its present length) covers a wide range of matters, many of which
would be of no relevance to most cases. It is clear even from the provisions
that survive that Draco set out not just to address one or two contentious
issues but to write a very broad law covering many aspects of homicide,
including some quite remote contingencies.

In approaching his task, Draco decided first not to address only the most
urgent aspects of homicide, but to write a comprehensive law. He also
decided to keep the two traditional (Homeric) rules providing for both
exile and reconciliation, but to organize them into a coherent structure
(first exile, then reconciliation), and to provide greater clarity and specific-
ity for the rules about reconciliation. He could keep the basic traditional
rules brief and concise — exile for homicide, reconciliation by the father or

** See above, Chapter 3, n. 23.



4 Why Draco Wrote his Homicide Law 103

brother or sons all in agreement — but he would have to provide more detail
for rules that were new or might not be well known. He included rules
concerning many different issues — some that may never have been raised
before — and he organized them into a logical and coherent whole. Past
conflicts or recent crises may have guided his thinking on some of these
issues, but his aim in writing this law was not to resolve specific conflicts,
but to provide a comprehensive and detailed set of rules that could easily
and effectively be used in whatever homicide cases might arise in the future.
To that end, he arranged the provisions of his law with an eye toward their
use by members of the community, and presented them in an order and
style that they could most easily be read and used by potential litigants.

This does not necessarily mean that the law would have been of no help
in resolving past conflicts. But people in exile for homicide (to take one
group sometimes proposed as benefiting from Draco’s law) would not
easily have achieved reconciliation with their victim’s family, given the
requirements for unanimity in the law. And many of Draco’s rules address
points of detail that are unlikely to have caused serious conflict in the past.
Surely few disputes could have gone unresolved because of disagreement
about which relatives were to make the initial proclamation or join in the
prosecution. These rules would help the relatives of homicide victims bring
cases to court, but would do nothing to resolve past crises. Draco was trying
to write a comprehensive law; he was looking to the future, not the past.

Moreover, disputants who had not been able to resolve their differences
under traditional rules would not necessarily be any more likely to succeed
under Draco’s law, since, as far as we can tell, his procedures were not
significantly more compulsory than traditional procedures had been. It
remained up to the victim’s relatives to initiate any homicide prosecution
and to enforce any punishment. We do not know whether a court could
convict an accused killer in absentia if he chose not to appear when
summoned (as it could in the fourth century), but even if it could, no
public official or body could compel the killer to go into exile; only the
victim’s relatives and any support they could muster in the community
could ensure this result. And more or less these same means had been
available to plaintiffs before Draco.

Draco’s law represents a stage in the gradual development of a more
compulsory judicial procedure.” Even in the Hellenistic period Greek
procedure depended on the participation of its citizens (Rubinstein 2003),

*' For objections to the influential theory of Wolff (1946), that procedure became compulsory in clear
stages, beginning with Homer, see above Chapter One.



104 4 Why Draco Wrote his Homicide Law

and cities never had institutions like a police force that are taken for granted
in modern societies. But from the beginning there was community pressure
to submit to the legal process, and this pressure increased over time,
creating a more compulsory process, but one that still depended on
voluntary prosecution and enforcement. To the extent that Draco’s new
law was seen as fair and effective, it would have been used by an increasing
number of Athenians, and this would add even more pressure for others to
abide by the new rules. Certainly by the fourth century, when prosecution
and enforcement still remained largely in the hands of individual citizens, it
was rare for citizens openly to flout the law, though it was probably not
uncommon for someone voluntarily to go into exile in order to avoid a trial
and probable death sentence. Draco’s law may have inspired a similar
acceptance of the rule of law, even in the seventh century. One sign of
this, perhaps, was that in the sixth century even the tyrant Peisistratus
appeared in court to answer a charge of homicide (Azh. Pol. 16.8).

There is nothing in Draco’s law, moreover, to suggest that he aimed to
further his own interests or those of a small ruling class by imposing his
authority on ordinary people who would not have been able to read his
law. On the contrary, the law would have been useful to all members of the
community. And as I suggested in Chapter Three, the mere fact of writing
and displaying rules that applied, by implication at least, to all Athenians
and only to them would have conveyed a sense of political unity (Manville
1990: 79-82; Forsdyke 2005: 88—9). This sense of inclusion was not just
implicit in the opening 7s, “someone” — that is, some Athenian — but would
be especially evident in provision 11, where Draco provides that anyone who
kills a killer in exile “is liable to the same treatment as someone who kills an
Athenian.” By using the word “Athenian” for all members of the commun-
ity (or at least all free adult males), and by making it clear that the killer of an
Athenian was subject to special treatment (presumably more severe than for
other killers), Draco’s law would convey to the reader that, as an Athenian,
he was a privileged person, protected by this law as others were not.

The law would also convey this sense of political unity by indicating,
perhaps for the first time, that Athens, or Attica, was a territory with clear,
demarcated boundaries.”” Provision 10 suggests this concept of a territory
with known boundaries when it speaks of a frontier market, as does

** As Manville 1990: 80 notes, “probably such boundaries were not carefully surveyed demarcations but
primarily natural limits and marginal lands.” We cannot be certain that the territory mentioned by
Draco coincided exactly with the territory of Attica in the classical period (Anderson 2003: 21), but it
was probably not much different.
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provision 11 when it allows a killer to be killed or arrested “in the territory.”
Thus, by writing a law for all inhabitants of Attica, by speaking of an
Athenian as a privileged person, and by implying that Athens is a bounded
and unified territorial unit, Draco would have fostered a growing sense of
Athenian political unity. This may not have been his conscious aim, since
these details are inserted almost by the way in later provisions of the law,
but it was probably one of the effects of writing this law. And the desire
to clarify rules for an increasingly diverse community indicates a general
interest in creating a more closely unified political community.

The fact that at this early date Draco could create such a comprehensive
and skillfully organized law without precedent is truly remarkable. In
Chapter Seven, we will see that parts of the Gortyn Code are organized
in ways that resemble the organization of Draco’s law, with general rules
followed by more specific provisions often in an order that reflects the
stages of actual litigation. But the Gortyn Code was preceded by a century
and a half of legislation at Gortyn, whereas Draco was the first to write a
law in Athens. Did his skill in organization have any precedent? Presocratic
thought may offer a parallel, with its search for a single unifying element
in the world, but this movement appears to have begun shortly after
Draco’s time and was confined at first to Miletus.

More relevant parallels may be found in pottery. The geometric vases
produced in Attica and elsewhere in the ninth and eighth centuries assem-
ble many geometric patterns, often together with human or animal scenes,
into a well organized, symmetrical whole, as is particularly clear in the
Dipylon amphora.” By the seventh century, when Draco wrote his law, the
proto-Attic orientalizing style was dominant. These painters continued to
use geometric patterns, but primarily to frame the more substantial human
and animal scenes, some of which portray episodes from myth.**

A good example from the second quarter of the seventh century is the
well-known Eleusis amphora, with a large scene of Perseus beheading
Medusa on the body and a smaller scene of Odysseus blinding Polyphemus
on the neck, both framed by geometric patterns. The overall effect is that
two scenes of extreme violence are contained within an orderly whole
that suggests the possibility of rational control of violence in the world.
One could argue that Draco similarly arranges his treatment of the most
violent of human acts, homicide, within an orderly set of rules and

* Boardman 1998: 23-82, with figures 26-162; the Dipylon amphora is fig. 44.
* Jbid. 83-140, with figures 163—282; the Eleusis amphora is fig. 208, for discussion of which see
S.P. Morris 1984: 43—6.
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procedures that promise to bring order and stability to human affairs.
Thus, the systematic and logical arrangement of provisions in his law
suggests the same confidence in the ability of reason to control violence
as the Eleusis amphora. The parallel cannot be pressed too far, but both
Draco’s law and Attic vases of the period may reflect the same spirit of
confidence in rational means of organizing and controlling the violent
forces in the world. Thus, the large-scale, rational organization evident in
Greek geometric pottery long before Draco suggests a systematic and
logical thought process that seems to be reflected in other areas of Greek
culture, including Draco’s homicide law.

One could also argue that the Greeks’ interest in writing laws for the
practical use of the community in itself stimulated them to explore ways of
expressing rules clearly, so that they could be most easily used, and of
organizing groups of rules systematically and logically, and that in this way,
the very act of writing laws contributed to the development of rational
thought. At the very least, the process of creating laws that would be
available for public use was a way of making them available for the sort
of open public discourse that Lloyd (1979) has argued was the original
stimulus for Greek rationality.”

Organization on an even larger scale may have been undertaken by
Solon, a generation later. Although Draco’s homicide legislation was so
successful that Solon retained it for his legislation, economic conditions in
Attica worsened. When internal turmoil threatened to destroy Athens in
594, Solon was asked to intervene. One part of his response was to write
laws for the city. As he tells us in his own words, “I wrote laws (thesmous
egrapsa) for the lowly and the well-to-do alike, securing a straight justice
(eutheian dikén) for each” (fragment 36 West, lines 18—20). In later years the
Athenians were quick to attribute laws to Solon that he could not have
written himself, and so considerable uncertainty remains concerning just
what laws he did write. But his use of the archaic term for law (¢hesmos) in
the quotation above — the same word Draco used to refer to his own law in
provision 6 — assures us that Solon really did legislate for Athens, and later
sources indicate that his laws covered a wide range of topics. These sources
also consistently report that Solon kept Draco’s homicide law intact while

* Asper 2004 argues that the actual use of written laws forces litigants in court to use processes of
induction and deduction and thus contributes to the development of abstract reason. His interesting
argument is flawed by various misconceptions about Greek law, such as the assumption that
litigation involved arguments over such matters as whether certain acts fall under a certain law.
Such arguments are not characteristic of Athenian litigation and they do not appear to have played a
role at Gortyn either.
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writing new laws for all other matters. And Ruschenbusch (1966: 1—58) has
made a strong case that Solon’s original legislation on wooden axones
survived into the Greco-Roman period and that many of the later quota-
tions of Solon’s laws are likely authentic.

Solon probably wrote at least some of his laws in response to the
economic crisis he was facing.”® We know of several laws he wrote concern-
ing economic matters that could have had this aim and that apparently
contained benefits for both sides. For example, one law apparently restricted
the amount of land one could hold, but another allowed whatever rate of
interest a lender wished to charge (Ruschenbusch 1966: F66, £68). But
Solon also legislated on many matters that had nothing to do with the
economy, including such matters as personal injury, pederasty, and slander.
Thus, although a crisis may have provided the immediate impetus for
Solon to write his laws, his legislation (like Draco’s) went far beyond an
immediate response to a crisis. We do not know just how he arranged his
laws, though it appears that the homicide law came first (on the first axon).
After this, Solon could have written the laws down as they occurred to him
or in some other arbitrary order, but it seems more likely that he arranged
them in some manner, though we can only guess what this might have been.

Solon’s legislation endured through the classical period and probably
beyond, though new laws and modifications were, of course, added. But as
effective as they apparently were, it is still surprising that the tyrant
Peisistratus, who ruled Athens for several decades not long after Solon,
did not change his laws, and even appeared in court to answer a charge of
homicide.” It is a testimony to the legislative abilities of both Draco and
Solon that their laws continued in effect through this sometimes turbulent
period.

In sum, the factors motivating Draco to write and display his law were
some of the same factors that we noted in the preceding chapter. These
included the need to clarify and make permanent a detailed set of rules for
an increasingly large and diverse community, so that the members of this
community who might need to use them could do so, to convey to the
people the idea that in some sense these rules belonged to them, and to
foster in readers a sense of communal unity. It would be especially

*¢ Solon’s statement that he wrote laws follows immediately after his report of two other steps he took
to resolve the crisis, removing boundary markers and thereby freeing the earth, and freeing
Athenians who had been enslaved for debt at home and abroad.

*7 Herodotus 1.59.6, Thucydides 6.54.6, Ath. Pol. 16.8, Plutarch, Solon 31.3. Ath. Pol. 16.5 also reports
that Peisistratus created deme judges so that people in the country could have their disputes settled
without having to journey to the city.
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important to write down procedural details,” which tend to be of little
interest to those who pronounce traditional rules orally (or to later writers
who report on the activities of early legislators).” We have already noted
the advantages of written laws over oral pronouncements: they could
specify the content of as many rules as one might wish in precise detail,
they could ensure the relative permanence and consistency of these rules
over time and space, and they could make these rules available for use by
members of the community whenever and wherever they might need
them.”® Draco’s law demonstrates especially well the role of writing in
preserving details when we contrast it with the more general, orally
preserved rules in Homer. Oral texts tend to eschew details,”” and the
rare cases of oral transmission of highly detailed rules, such as (perhaps) in
medieval Iceland of the sagas, have no parallels in ancient Greece.
Another factor we noted in Chapter Three is that once written, a law can
become independent of any personal propounder or spokesman. When the
law is displayed in a public space, the community, to which that space
belongs, becomes the authority behind the law; even if it is closely asso-
ciated with its legislator (“Draco’s homicide law”), when written and
publicly displayed, the law stands apart from its creator. Thus, the act of
writing down laws in archaic Greece created for the first time depersonal-
ized, authoritative rules — laws as opposed to the oral rules of the traditional
authorities, the poets. Amid all this written legislation, however, the legal
process in Greece remained oral throughout the archaic period. Litigation
was regulated by written rules but it must also have continued to be guided
by unwritten customs and traditional rules of procedure, and litigants
must have continued to appeal to general norms and values that were not
written, just as they did in the fourth century. Draco’s law addressed many

*% The same connection between writing and procedural rules is found in Anglo-Saxon laws: “the text
of Athelberht is the closest extant equivalent to Germanic law as it was transmitted in a preliterate
period, while the laws of Hlophere and Eadric and Wihtred testify to the expansion of customary law
when laws were first cast in the medium of writing. The text of Hlophere and Eadric concentrates on
legal procedure and process, discussion of which is almost entirely lacking in the tersely worded
clauses of ZAthelberht” (Oliver 2002: xi).

This may explain why so little of Solon’s surviving legislation is procedural in nature (Gagarin
2006a).

Except for treaties, copies of which might be displayed in both cities, there is no evidence that
duplicate copies of laws were made in the archaic period. But it is not impossible that copies were
written, perhaps on less permanent materials, and made available to people, especially in the
outlying areas of the city’s territory.

Of course, oral texts contain details, most notably in the catalogues, such as the catalogue of ships in
1liad 2, but this catalogue appears to belong to one of the latest stages in the creation of the poem and
it has probably not endured very many transmissions. Moreover, the catalogue contains much
anecdotal information of no direct relevance to the detailed listing of ships and manpower.

29
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aspects of homicide, but oral rules and principles continued to play a role
in litigation. In this sense, written law supplemented oral law but did not
replace it.””

Finally, the effects of writing down laws in archaic Greece both conform
with and differ from the general effects of writing and specifically of
writing laws that some scholars have identified in other cultures.” First,
writing imposes standards: standards for language, education, commercial
practices, even morality. In law, writing standardizes rules and procedures,
and helps make them uniform and stable over time and space. Second,
writing depersonalizes information; that s, it divorces the written text from
its personal source. We have already noted all these effects in Greece, but
writing Greek law did not result in some of the common effects of stand-
ardization and depersonalization, such as the centralization of authority in
the form of a state, which in many societies gains complete control of all
public writing.

In addition, writing Greek law differed from writing law elsewhere in its
inclusion of details. Goody has argued (1986: 166) that “the process of
putting laws, rules, or norms in writing is also a process of universalization,
of generalization.” There is some truth to this as regards Greek law, for as
we have seen, Draco begins with two or three brief general rules about
homicide. But Goody neglects the fact that writing laws also allow rules,
especially rules of procedure, to be much more specific and detailed than
does oral transmission. And universalization and generalization, in fact, are
also characteristic of the orally preserved rules we find in Homer. As we
saw, Draco’s law devotes very little space to the most general rules, while
focusing primarily on more detailed rules, especially procedural rules. So
too, some of the early inscriptions we examined earlier appear to have been
written specifically in order to record details of rules, as, for example, the
list of sacrifices in /Cret 4.3. In this respect, writing law in archaic Greece
differed significantly from writing law in many other early legal systems,
and writing Greek law continued to differ in the classical period and later,
as we will see. A key factor, already evident in writing archaic laws, is that,
unlike the laws of most other premodern legal systems, Greek laws were
written for members of the community to use in actual litigation. Draco’s
homicide law is a clear example of this.

> R. Thomas 2005. Cf. Derderian’s argument (2001: 76) about early (written) epitaphs and (oral)
laments: “the epigram represents a new type of communication at the gravesite which supplements
rather than replaces lament.”

 These remarks rely primarily on Clanchy 1985 and Goody 1986: esp. 127-70.



CHAPTER §

Oral and Written in Archaic Greek Law

As we have seen, during the archaic period laws were written down and
publicly displayed in cities all over Greece, but almost nothing else of a
legal nature was written and publicly displayed. One consequence of this
was that terms like “writing” (graphos, grammata) could be used without
qualification to designate a written law. In addition to examples from Elis
(IvO 7) and Argos (/G 1v 506) noted in Chapter Two, other texts from
Elis and Eleutherna also use expressions designating writing in this way.'
Another inscription from Elis (lvO 9; Nomima 1.52, ML 17) begins
by designating itself a rbatra or “pronouncement,” one of the other
terms by which archaic cities designated written laws, but later warns
against destroying “these writings” (ta graphea). Here, as in [vO 7
(Chapter Two), rhatra designates the pronouncement of the people in
assembly enacting the law and graphos (singular and plural) designates the
text of that pronouncement after it is written down as the law. And a law
attributed to Solon provides that any agreement made by the members of
certain organizations is valid “as long as no public writing (démosia gram-
mata) prohibits it” (Ruschenbusch 1966: F76a). Although Solon elsewhere
calls his laws thesmoi, it appears that here he uses the expression “public
writings” to designate the city’s laws, perhaps to emphasize that these are
written and publicly displayed.

This use of expressions for writing to designate written laws (which
becomes even more common in fifth-century Gortyn) was only possible
because of the nearly total absence of other sorts of written texts of a legal
nature during this period. Indeed, before 500 we have no clear example of
or reference to a written legal document other than a law except in the case
of Athens, for which we have indirect evidence that writing may have been

* Elis: IvO 3 (= Nomima1.108, IGT 38), lines 5 and 6; Eleutherna: /Cret 2.12.13.
* “[This is] the pronouncement [i.e. agreement] for the Eleans and the Euaeans” (& ppdTpa Toip
Foetors kad Tois ’Eufaoiors).
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used in the legal process in the archaic period. The sixth-century agreement
with Spensithios, which we will examine at the end of this chapter, may be
an exception, but the texts that Spensithios is supposed to write, according
to this agreement, may have been mostly, or even entirely, laws.

The best evidence for writing in archaic law other than for legislation is
the report that one of Solon’s legal reforms was the creation of a new kind
of procedure in which anyone who wished could prosecute.” In classical
Athens this procedure was called a graphe (“writing”) and it was distin-
guished from the traditional lawsuit or dike, which could only be brought
by the victim of an offense or by a person related to the victim.* The verb
graphesthai in the middle voice (“to have something written”) was used to
denote the act of filing a graphé (“written indictment”) against someone.
We have no direct evidence for the terms graphé and graphesthai in con-
nection with this new procedure before the second half of the fifth
century;’ thus they may have been introduced some time after Solon’s
reform. But in view of the generally conservative nature of legal terminol-
ogy in Athens,’ it is more likely that the terms go back to the sixth century,
if not to Solon. A graphé must somehow have involved the use of writing,
and even if the procedure was not given this name by Solon but acquired it
only in the fifth century, it is likely that writing was part of the procedure
from the beginning.

In the classical period, a graphe or indictment was filed at the beginning of
the case. The fact that graphesthai and other verbs used for bringing a charge
against someone are in the middle voice indicates that a would-be plaintiff
would have someone else actually write the complaint; most likely he would
go to the magistrate in charge of this type of case (or his clerk) and have this
person write down the complaint.” The indictment spelled out the partic-
ulars of the alleged offense, sometimes in considerable detail. For example,
Diogenes Laertius (2.40) preserves one of the most famous indictments in
Athenian history, that of Socrates for impiety (asebeia) in 399.

3 Ath. Pol. 9.1, Plutarch Solon 18 (= Ruschenbusch 1966: F40). On the nature of this procedure, see
Rhodes 1981: 159—60, with references to earlier work.

* Dikeé could also designate a judicial case in general, even one that was technically a graphe.

> The terms occur in [Xenophon] Constitution of the Athenians (the “Old Oligarch”) 3.2, Antiphon
2.1.5, etc. and Aristophanes, Wasps 892, etc., all probably written in the period 440—420. Ath. Pol. does
not use the term graphe in describing Solon’s reform as “allowing anyone who wishes to seek
retribution for those who are wronged.” Plutarch does use the term graphesthai, but he is not quoting
Solon directly and may be using an anachronistic term.

¢ Cf, e.g., the widespread use in the classical period of the verbs digkein (“pursue”) and pheugein
(“flee”) to designate prosecution and defense.

7 See Calhoun 1919: 178-80, whose conclusion on this point is generally accepted.
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Meletus son of Meletus of Pitthos indicted and swore an oath against Socrates son
of Sophroniscus of Alopece. Socrates does wrong by not recognizing the gods the
city recognizes but introducing other new divinities, and also by corrupting the

youth. The proposed penalty is death.

Litigants in this type of case often refer to the specific wording of the
grapheé, and in some cases they have the graphé read out to the court.®

It is not certain why the complaint in this type of case had to be put in
writing when, at least in the classical period, the complaint in an ordinary
diké was probably not written. It is also puzzling that writing was used at
this initial stage of the procedure and apparently nowhere else, and that the
written nature of the complaint was so significant that the whole procedure
was called a “writing.” With regard to the name graphe, first, even if writing
was only used to initiate the litigation, writing could have become asso-
ciated with the whole procedure, even if this was not the procedure’s
original name. Second, a written indictment may have been the clearest
difference (or the only clear difference) between a graphe and a diké, so that
when people thought of this new procedure they thought first of the
requirement of a written accusation.

One reason why Solon (or some later official) required writing at this
initial stage of the procedure may be that the complaint in this new graphe
procedure would have been more complex than the complaint in a tradi-
tional dike. The earliest preserved text of a graphé is in Aristophanes’ Wasps
(produced in 422). Bdelycleon, who is trying to cure his father Philocleon
of his addiction to jury duty, stages a mock trial of the dog Labes for
stealing a cheese. The whole trial is a farce, but procedurally it does seem to
adhere quite closely to a real Athenian trial, and the indictment, though a
parody, probably echoes the kind of complaint that would be written in a
real graphe. Bdelycleon first asks someone to fetch “the notice boards
(sanides) and the indictments (graphai)” (848).” Sanides served in many
contexts as whitened boards on which temporary notices were written or
posted. Before a trial began, the graphe in the case would be posted on these
boards, first in front of the statues of the ten eponymous heroes in the
agora, so that people could see which cases were coming up,” and then on a
sanis outside the courtroom so that people could, if they wished, see the

# For example, in his discussion of the indictment against Ctesiphon in his speech On the Crown
(18.53—9), Demosthenes has the graphe read out to the court (18.54-5).

? The plurals here presumably echo the call at the beginning of an actual court day, when preparations
were being made to hold several successive trials in the same court.

' See, e.g., Dem. 21.103 with MacDowell’s note (1990: 326); cf. Dem. 47.42.
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indictment before the trial started. Then the graphé would be brought into
court and read out as the trial began.

In Wasps (894—7), the indictment is quoted as follows: “Cyon [“Dog”]
from Cydathenacum indicts Labes from Aexone” for wrongdoing (adi-
kein), in that by himself he ate up the Sicilian cheese. The proposed penalty
is a figwood collar.” As this example shows, in a grapheé the indictment not
only specifies the procedure and the general category of offense (theft,
impiety, hybris, etc.) — here a graphe for wrongdoing'” — but also provides
specific details of the indictment. This same combination of general
category and specific allegations is found in the indictment of Socrates,
quoted above. A graphe thus set forth the type of case and the specific
allegations that the litigants then had to prove or refute.

The accusation (enklema) in a dike had the same structure (type of case
followed by specifics), and in the fourth century it could have a similar
amount of detail” and was therefore put in writing, as in a grapheé. But in
Solon’s time the accusation in a diké could be very simple. Our earliest
evidence is from homicide cases in the late fifth century, at the beginning of
which both litigants swore formal oaths which included a brief statement of
the accusation and the defense. In Antiphon 6 the defendant reports,
“They swore that I killed Diodotus by planning his death (bouleusanta
ton thanaton), but I swore I did not kill him either by my own hand or by
planning.”* If the speaker is accurately recalling the initial oaths, the
accusation in this case was “X killed Diodotus by planning his death,”
and in the more common cases of killing with one’s own hand, the
accusation might be as short as “X killed Y.” An accusation like this was

" Cydathenaeum and Aexone are Athenian demes, or “precincts.” A person’s deme was regularly used
as part of his name in formal contexts (note Pitthos and Alopece in the indictment of Socrates cited
above).

We might expect the specific charge in Labes’ case to be theft rather than the more general
wrongdoing (see MacDowell 1971: 2501, note on 896), but the cheese was not stolen from the
prosecutor (Cyon), and so he could not bring a private suit (47ké) for theft, but had to prosecute on
behalf of the victim (the household). Aristophanes clearly intends the dog Labes as a stand-in for the
Athenian general Laches, who was alleged to have profited personally from a campaign he led in
Sicily in 427, and so he makes the case — theft of a (Sicilian) cheese — a public graphe on behalf of the
community rather than a simple private dike.

See for example, the very detailed charge brought by Dinarchus (late fourth century) in a suit for
damages (diké blabeés), quoted by Dionysius of Halicarnassus (Dinarchus 3). Dionysius refers to the
detailed accusation as an indictment (graphé), but the case was almost certainly a dike. See also the
detailed enklema in a similar suit cited in Dem. 37.22, which begins, “Nicobulus has damaged me by
plotting against me, etc.”

Ant. 6.16. If, as I have argued (Gagarin 1990), cases of having planned (bouleusas) an intentional or
unintentional homicide were tried at the Areopagus and Palladium respectively, then the prosecutor
in Antiphon 6 would not have needed to specify that the accused killed unintentionally, since the fact
that the trial was taking place in the Palladium would make this clear.
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easily stated and remembered, and did not need to be written down, and if
accusations in other early dikai were similarly concise — such as “X stole a
cheese from me” — then they too would not need to be written down. Thus,
accusations in dikai may have remained entirely or mostly oral until the
fourth century, when writing became more widespread in legal matters. At
this time, the accusation in a dike was also put in writing, and some
accusations in dikai became quite detailed.”

The graphe, on the other hand, was instituted to allow others to pros-
ecute in cases where the victim normally could not.”® Thus, instead of a
simple accusation such as “X assaulted me” or “X killed Y,” the indictment
in a graphé would have to include the names of the prosecutor, the accused,
and the victim, together with some description of the crime: e.g., “X indicts
Y for insolence (hybris) toward Z, because he did such and such.” Even if
the case concerned a public crime with no individual victim, besides
naming the prosecutor and the accused the graphé would have to specify
the nature of the offense (as in the indictment of Socrates). This need for a
longer, more detailed accusation may explain why the accusation in a
graphé was put in writing. We cannot say for certain that this happened
in the sixth century or that Solon was responsible for it, but he seems the
most likely person to have made this significant change.

Besides the indictment in a graphé, we have no reason to think that any
other written texts were used during a trial in the archaic period, but we do
have possible evidence for one other use of writing in early Athenian law.
This is the puzzling report in Azh. Pol. 3.4 concerning the establishment of
the offices of the nine archons, who were the most important magistrates in
the Athenian democracy. According to this report, the three named arch-
ons (the Archon, the Basileus, and the Polemarch) were the first to be
established, followed later by the six other archons, who were collectively
known as the Thesmothetae. “The Thesmothetae were established many
years later, when the selection for these offices [the other three archons] had
already become annual, in order that they might write down the thesmia

% See Calhoun (1919: 188—9): “in the earlier period the litigant’s responsibility for the content of his
pleading is established by the oath, whereas in the time of Demosthenes the outstanding fact is that
the statements in the pleading are written by his own hand.”

The first victims for whom Solon allowed anyone to prosecute may have been those enslaved for debt
and children sold into slavery by their parents; he may also have allowed others to prosecute on
behalf of orphans and elderly parents. In all these cases the victim would probably have been unable
to bring suit himself. Only later did the grap/he come to be used for offenses against the community as
a whole, such as impiety or embezzlement of public funds. See Glotz 1904: 369-82, Calhoun 1927:
72-87, Ruschenbusch 1968: 47—53. Solon also instituted other procedures such as eisangelia by which
anyone could prosecute.

X
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and keep them for deciding disputed cases.””” Many scholars doubt there is
any historical basis to this report (e.g., Rhodes 1981: 102-3); they argue
that the author of A#h. Pol. had no external information about the
Thesmothetae and was probably guessing about their duties on the basis
of their name, thesmothetes, which, like nomothetes (“lawgiver, one who
establishes 70m0:”), would also mean “lawgiver” (“one who establishes
thesmoi”). But in that case one would expect the report to say that the
Thesmothetae wrote down thesmoi, not thesmia, which is not an archaic
term for a law, but on the analogy with nomima ought to mean something
like “established rules and practices.”Ix The use of thesmia, then, may
indicate that A#h. Pol. had another source for this information.

Even if this information has a basis in fact, however, it is not clear what
the Thesmothetae would have been writing. The word #hesmios is not
attested as a noun (thesmion) before the fifth century,” though it occurs
as an adjective in the preamble to a law of Solon against the establishment
of a tyranny (see below). In the classical period the Thesmothetae were
closely associated with the law courts. If they had a judicial role from the
beginning, they may have been writing down established practices and
procedures, not for publication but just to keep them for use in the future.
If so, the Thesmothetae were not writing legislation,” but something like
notes for their own use. If, then, the report in Azh. Pol. has any historical
basis, the six Thesmothetae may have been judges, probably before Athens
had any written laws, who decided cases on the basis of thesmia, traditional,
unwritten rules, which had developed over time in part through the judg-
ments reached in these cases. The Thesmothetae would write down these
thesmia — probably general rules and procedures underlying or implicit in
their decisions — and keep these notes so they could consult them in future
cases.

This hypothetical reconstruction may gain support from another report
in Ath. Pol.

They [the Athenians during the time of Peisistratus] had the following law
(nomos): “These are ancestral ordinances of the Athenians (thesmia tade
Athenaion kai patria): If any people set up to be tyrants in a tyranny, or if anyone

OTTws Avay payavTes T& BEoUIa QUAKTTWOL TIpOS TV TEV &UploBnTouvTwy Kpiotv.
Nomima was used of traditional rules in the fifth century (e.g., Sophocles, Antigone 4s5) at a time
when nomos commonly designated a written law. Like nomima, thesmia is almost always used in the
plural.

Aeschylus, Eumenides 491; cf. Herodotus 1.59.

“Itis in any case not very likely that such a duty would be given to six annual magistrates” (Rhodes
1981: 102).
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joins in establishing a tyranny, both he and his family (genos) will be outlawed
(atimos).”™

This report cites an Athenian law (70m0s), usually dated to the fifth or late
sixth century (Rhodes 1981: 222-3), which officially enacts into law long-
established (#hesmia), ancestral (patria) rules, that anyone establishing or
helping to establish a tyranny will be outlawed. If these thesmia are an
example of the thesmia that were reported to have been written down by the
Thesmothetae (Azh. Pol. 3.4), then this would support the historicity of
that report. It would also suggest that the office of Thesmothetae and this
method of writing down thesmia were probably intended to give some
consistency to judicial decisions. And if this practice preceded the enact-
ment of written legislation by Draco,”* as is likely, then the Thesmothetae
may have stopped writing down thesmia when he wrote his law. But all this
is speculation, and it is perhaps more likely that the report is mistaken and
the Thesmothetae did not use writing in the archaic period.

Even if we accept that indictments in graphai had to be written down in
the sixth century and that the Thesmothetae wrote thesmia in an early
period, the vast majority of legal writing at this time was legislation, which
as far as we can tell was always displayed in public where it could be seen
and read by the inhabitants of the city. On the other hand, with these
possible exceptions, the judicial process remained entirely oral. Draco’s law
gives no hint of writing in connection with procedure, but says that family
members should speak (proeipein) the initial proclamation, and the rest of
the process was almost certainly oral too, as it was in Homer and in the fifth
century. Similarly, the trial in a graphé remained oral, as far as we know,
except for the indictment. In other words, archaic procedure at Athens was
almost entirely oral.

Outside of Athens, as far as we know, the legal process was also entirely
oral (Gagarin 2001). In sixth-century Cretan laws, all the verbs relating to
litigation imply speaking: malen (“contend”) and its compounds are used
of litigants contesting a case in several texts from Gortyn and one from
Eleutherna, ponén (“say, declare” usually in court) occurs once or twice at

> Ath. Pol. 16.10 (Ruschenbusch 1966: ¥37a). The pleonasm (“to be tyrants in a tyranny”) and abrupt
shift from a plural to a singular construction have caused most scholars to emend this text, usually by
deleting the expression epi tyrannidi as redundant (see Rhodes 1981: 223), but the text is defended by
Ostwald 1955: 121 n. 97, who sees similar pleonasm in Draco’s law. See also Gagarin 1981b.

** Ostwald (1955: 106) and others maintain that because the law cited in Azh. Pol. 16.10 was written, it
cannot antedate Draco, who wrote the first laws (thesmous) for Athens (Ath. Pol. 41.2). But if the
conclusion suggested above is correct, the Thesmothetae could have written #hesmia for their own
use before Draco, and these would not have been considered laws.
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Gortyn, and proeipein (“proclaim”) appears in an early text from Lyttos.”

In addition, with the possible exception of the agreement with Spensithios
(see below), there are no references in archaic inscriptions to any kind of
written documents other than laws. Such documents begin to appear only
in fifth-century texts,”* but even in the fifth century such references are
rare, and fifth-century inscriptions from Crete contain no references to
writing except for written laws. There remains much that we do not know
about archaic procedure, but everything indicates that it was just as oral in
the sixth century as in the fifth.

One consequence of the absence of writing was the need for an official
who could remember what happened during judicial proceedings in case
this information was needed later. For this purpose some cities (mostly
Doric) used an official called a mnamon (mnémaon in Attic), literally
“rememberer”” (discussed briefly in Chapter One). Although the simple
noun is not found in inscriptions before the fifth century,Z(’ officials called
hieromnamones (“sacred rememberers”) are mentioned the an early sixth-
century law from Tiryns (Chapter Two) and a somewhat later text from
nearby Mycenae,”” and scholars reasonably assume that the position of
mnamaon dates from the archaic period. In the Tiryns law the hieromna-
mones have some supervision of public properties; at Mycenae they are to
serve as judges “according to what has been said,” implying that they judge
on the basis of what they remember was said. Of course, the duties of the
archaic mnamaon may have been different from those of the hieromnamones,
but the implications of the Mycenean text are consistent with the fifth-
century evidence, that the mnamon remembered earlier proceedings. In
addition, the sixth-century agreement with Spensithios informs us about
the activity of remembering (mnamoneuein), though we do not know if
Spensithios was also called a mnamaon. We will examine this agreement

2 Mbolen: Gortyn 4.1, 4.9, 4.13 (4x), and 4.2121 (3x); Eleutherna /Cret 2.12.15. Ponén: Gortyn 4.9.
Proeipein: Lyttos ICrer 1.18.1.

E.g., a reference to the record of a debt in the regulations for the port of Thasos from the mid fifth
century (SEG 42.785 = Nomima 11.95, lines 13-14).

Some translations of mnamon wrongly imply that he needed to write. Willetts, for example,
translates it “recorder” (record in his memory or in writing?) in 9.32 of the Great Code, and
“secretary” in 11.16 and 11.53. Simondon 1982: 293301 also wants to see the mnamon as more of a
writer than a rememberer: “il est surtout un grammateus qui consigne, un dépositaire d’archives
écrits” (p. 301). Cf. R. Thomas 1996: 19—25.

Mnéman is an adjective in Homer (Odyssey 8.163, 21.95) describing someone who remembers well or
is mindful of something, but in inscriptions before 400 it is only a noun designating an official.
1G 1v. 493 (Nomima1.101, IGT 24), dated ca. s25: “if there is no damorgia (Board of Demiurges?),
the hieromnamones concerned with Perse (?) are to be judges for parents, according to what has been
said.”

24

2.

26

2

N



18 s Oral and Written in Archaic Greek Law

below, but it will help to look first at the evidence of several fifth-century
texts.
The best evidence for the fifth-century mnamaon is a passage from the

Gortyn Code (9.24-37):

If someone dies who has given surety (for a debt), or has lost a
lawsuit, or owes money from securing a loan, or is involved in
litigation, or has promised repayment, or who faces the reverse
situation with another, a suit concerning this matter must be
brought within a year; and let the judge rule according to the
testimony. If someone who has won a case brings suit, the judge
and the rememberer, if alive and a full citizen, and the appropriate
witnesses [should testify]; in cases of surety, or money owed, or
(previous) litigation, or promise, let the appropriate witnesses

testify.

The precise nature of most of the dealings mentioned at the beginning of
this passage is unclear, but all must have involved a debt owed by or to the
deceased. If the debt resulted from a legal judgment and is now the subject
of litigation involving the deceased’s estate, then the mnamon is called to
testify. Presumably he attests to the earlier judgment, and he (and the
judge) must therefore have attended the earlier trial and be able to remem-
ber the proceedings, or at least the verdict.”* The judge is surely the judge
from the earlier case, and the mnamaon apparently an assistant, whose task
was to remember the proceedings of the earlier trial. Thus the mnaman
must have existed at Gortyn earlier in the fifth century, and the office was
very likely created in the sixth century, if not earlier. This provision also
implies that there was no written record of the proceedings, since if there
were, the law would surely allow the introduction of this written evidence
in case the judge and mnamon were both unable to testify.”

Another, slightly earlier fifth-century text from Gortyn (/Crer 4.42.86 =
Nomima11.5, [GT 129) also implies an oral process: the law states that “the

** The qualification “if alive and a citizen,” which I take to apply to both the judge and the mnaman, is
puzzling. It goes without saying that both must be alive in order to testify, and it is hard to see why, if
these officials could be non-citizens in the first place (as this proviso implies), they could not testify
later.

So Gernet 1968: 286. Simondon 1982: 297-8 resists this conclusion, holding open the possibility of a
written record in addition to memory. The mnaman is also mentioned in two other places in the
Code, neither very informative: in 11.10-17 he is to receive a deposit from someone who renounces
an adoption and deliver it to the person renounced, and in 11.46—s5 he is to be present together with
the judge when someone states a charge against a woman involved in a dispute about property
during a divorce.

29
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judge and the mnamon will have preference in their oath” with regard to
whether something has been done in fifteen days. There is no provision for
introducing a written record, only memory. And another Gortyn text
(4.87), if the usual restoration is correct, mentions “the mnamon of the
esprattai’; here too he seems to be an assistant to another official. Mnémones
also appear in a fifth-century inscription from Halicarnassus, which
records a decision about real property that is to take effect during the
time when four named individuals are serving as mnémones.” It specifies
that from this time on, the mnémones are not to receive (abandoned?)
property, but people have eighteen months in which to challenge the status
of property in court, and “what the mnemones know is to prevail” (lines
20-2). As in the Great Code, there is no mention of writing, and the
mnémones appear to rely solely on their memory of earlier proceedings.
And here too, the position of mnemaon must have existed for some time
before this inscription was written.

After the fifth century, the duties of the mnamaon and hieromnamaon
increasingly involve writing (though still in connection with judicial pro-
ceedings) and by Aristotle’s time their main task is to record (anagraphes-
thai) such matters as contracts, verdicts of courts, and indictments.” But in
the fifth century, and « fortiori in the archaic period, they rely on memory
(as their name implies) and do not use writing. Thus the importance of
remembering did not diminish with the introduction of writing in the
archaic period, but only much later, when the use of writing had become
widespread in legal and other public matters.

Perhaps the most important piece of evidence for writing and remem-
bering in archaic Greece is a recently discovered semicircular bronze mitra
(a piece of armor covering the abdomen) from Arcades in Crete, written
near the end of the sixth century.”” The text is an agreement between the
city and a certain Spensithios, who is called a poinikastas (A 11-12, B 1),

which most scholars interpret as “writer” or “scribe.”” The relevant parts
read (A 1-13, B 1-7):

3° ML 32 = Nomima 1.19, IGT 84. The verb mnémoneuein (“serve as mnémeon”) occurs in lines 11-12,
13-14, and 31; the noun occurs in lines 8, 10, and 21.

3 Politics 6.8, 1321b34—s50; for the Hellenistic mnémaon, see Lambrinudakis and Wortle 1983: 328—44.

> The text (= SEG 27.631) was first published in Jeffery and Morpurgo-Davies 19705 they date it
around s00. Nomima 1.22 gives a date “near 550,” but at the end of the commentary (p. 106) the
editors appear to accept a date near 500. For the text, see the Appendix below.

3 Poinikastas is almost certainly connected with phoinikéia, which in a fifth-century inscription from
Teos clearly designates “letters” (ML 30 = Nomima 1.104, IGT 78, B.37-8); cf. phoinikographos in
another contemporary Tean inscription. (Nomima 1.105, IGT 79), and the fragmentary
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Gods! It was decided by the Dataleis and we, the polis, five from
each tribe, pledged to Spensithios subsistence and exemption from
all taxes for himself and his descendants, so that for the city they
may write and remember (poinikazein te kai mnamoneuwwein)
public business, both divine and human. And no one else except
for Spensithios and his family is to write for the city or remember
public matters, either divine or human, unless Spensithios himself
shall urge and say (to do this) or the majority of his sons who are
adults. And every year (the city) will give the writer fifty jugs of
must wine.

The writer shall have an equal share and shall be present and
participate in divine and human affairs everywhere, and where the
kosmos is, so too shall be the writer. And to whatever god a priest
does not . .. the writer shall make the public sacrifices and shall
have the precinct revenue; and there is to be no seizure nor is the
scribe to take security.

Most of the interest in this text has focused on Spensithios as a writer
whose primary duty was to write. The agreement does not specify exactly
what kinds of things Spensithios was to write or remember, and it has been
suggested that “write and remember” describe essentially one function:
Spensithios must first remember what was said and then write it down
(Raubitschek 1972: 48). But if this were the case, mnamonenwein would be
superfluous (and should also be the first verb of the pair). It seems more
likely that the verbs designate separate activities, and that Spensithios is
supposed to write some things and remember others. And since as far as we
know, the only written public texts in the sixth century were laws,
Spensithios’ writing would probably include the texts of laws approved
by the city.’”* And the events that Spensithios would be expected to
remember would probably include judicial proceedings (as at Gortyn).
The text implies that he would have to attend all public gatherings,
including religious events, a time consuming task that would not leave
him much time for writing. But laws were not enacted every day, and there

poinikal. . . in a late sixth-century text from Eleutherna (/Cret11.xii.11 = Nomima1.14, IGT 112). The
meaning may come from the color red, phoinix, which was used in some inscriptions to paint letters
for greater visibility, or from the Phoenician origin of Greek writing; see Jeffery and Morpurgo-
Davies 1970: 132—3. Not until the fifth century do we find words related to grapha (“write”) used to
designate a “writer” (grapheus, gropheus) or secretary (grammateus); see, e.g., [vO 2 (= Nomima 1.23,
IGT 37); lvErythrai 1 (= Nomima 1.84, IGT 74). I do not use the common translation “scribe” for
Spensithios for reasons explained in Chapter Three, p. 71.

** Van Effenterre 1973: 39 suggests “mettre par écrit les textes de lois ou les réglements religieux, les
calendriers de sacrifices, etc.” — the same sorts of matters we find in archaic laws.
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may have been little else the city wanted him to write. On the other hand,
writing was apparently seen as his most important task, since he is called a
writer (poinikastas) at least five times but never a rememberer (mnaman), at
least not in the surviving text.

The agreement with Spensithios is our only evidence for this dual
employment as both writer and rememberer, but it is not inconsistent
with the other evidence we have examined that indicates that in the archaic
period legislation was written down but judicial procedure was conducted
orally and needed to be remembered. In fact, the coexistence of writing and
remembering in Spensithios” position illustrates nicely the coexistence of
written legislation and oral procedure we have been examining in archaic
Greece.



CHAPTER 6

Writing Laws in Fifth-Century Gortyn

In the fifth century, Greek cities everywhere continued to inscribe laws on
stone and other materials and display them in public. Judging from the
surviving inscriptions, the most active city in this regard continued to be
Gortyn, and it is here that we can best study developments in the organ-
ization and presentation of legal texts. The crowning glory of fifth-century
legal inscriptions is the Great Code (/Cret 4.72), probably from about the
middle of the century, with almost twelve full columns of text. We also
have a second large inscription, the so-called Little Code (4.41, probably
before 450), which treats damages done to and by animals, runaway slaves,
and indentured servants; parts of seven columns of this text survive, and
originally there must have been more. In addition, four (incomplete)
columns of text survive on 4.7s, traces of three columns can be seen on
4.77, and several other inscriptions originally had at least two columns
of text.

The Great Code is a unique document, and its laws cover a far broader
range of subjects than any other Greek legal inscription. Because of this, it
will be treated separately in the next chapter, where we will also explore
some of the similarities and differences between it and the Babylonian
Code of Hammurabi. But even leaving aside the Great Code, Gortyn is
exceptional in the quantity and diversity of inscribed legislation in the fifth
century. In this chapter I examine a selection of fifth-century inscriptions
from Gortyn (4.41-140), paying particular attention to features of style and
organization. As we shall see, though the Code may be unparalleled in size
and scope, it shares some of the features of other fifth-century inscriptions
from Gortyn, and its large-scale organization builds on methods of organ-
ization in these other texts.

The fifth-century inscriptions from Gortyn share several general char-
acteristics (Guarducci 1935—50: vol. 1v 87). Laws are no longer written on
the wall of Apollo’s temple but on stones that either formed part of the
walls of other buildings or in some cases were free standing. They are

122
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written boustrophedon, in letters that are slightly smaller than those of
earlier inscriptions, but also neater, more upright, and written in straighter
rows. One can sometimes see traces of the fine lines that the masons used to
keep their rows straight. Masons no longer use dividing lines to mark
words or groups of words, but they sometimes leave a gap of a letter or two
at the beginning of a new clause or provision." There are also occasional
instances of asyndeton,” either after a gap or without a gap. Both asyndeton
and gaps usually signal a shift in subject or in focus with respect to the same
subject. On some inscriptions (e.g. 4.41) gaps mark the more important
shifts, on others like the Great Code, asyndeton is more important. There
is also a growing tendency to organize texts in relatively narrow columns.
Because these features are so widely shared, I will often not remark on
them, but will focus primarily on matters of presentation and organization,
paying particular attention to the ways in which laws on different subjects
are arranged on the same inscription and to the large-scale organization of
provisions on the same subject into coherent units.

Dating this group of inscriptions (4.41-140) on the basis of letter forms
is an imprecise art at best. Most scholars follow Jeffery (1990: 315), who
tentatively dates 62—4 to “c. 525—500?,” 41-61 and 6571 to “c. 500—4502,”
72 to the “mid-sth c.2,” and 73-140 to “c. 450—4002” In view of the
uncertainties, I will treat this whole group (41-140) as simply fifth-century,
except for 62—4, which show several signs of being earlier than the rest and
may perhaps date to the late sixth century. Like sixth-century texts, 62—4
have no gaps; they are written in fairly long rows, on blocks that are 1/3 to 2/
3 meters high and in their original state were perhaps two meters long.’
Thus, although they are not as long as the early long inscriptions like 4.14,
most later texts are narrower. All three inscriptions are fragmentary, but
enough remains to see that 62 is a law dealing with disputes concerning a
slave, 63 is an agreement between Gortyn and Leben (a port on the south

These gaps are not found in sixth-century inscriptions, except at the ends of lines. Some of the gaps on
the Great Code and occasionally on other inscriptions are filled with a painted design, which some
scholars have treated as significant. But the painting probably has no special significance, because in
all likelihood all the gaps originally had such painted signs. By now, most of the paint has worn off, as
has most of the red paint that originally marked all the lettering (Gagarin 1982: 138 n. 35). Thus I do
not distinguish gaps in which the original painted signs happen to survive today from other gaps.
Asyndeton is the absence of a connecting particle (“and,” “but,” “therefore,” etc.) at or near the
beginning of a new sentence, which usually designates a break in sense (see above, Chapter Two, and
see further Gagarin 1982).

4.62 is currently only half a meter long but we know the text continued to the left on the same stone
and to the right on a separate stone, so the original inscription may have resembled 4.64, which
survives on two long rectangular blocks, side by side.

M
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coast probably controlled by Gortyn), and 64 is a decree awarding rights
and privileges to a certain Dionysius.

62 is particularly interesting because even though only about a dozen
words survive, several of these words (notably the words for “free” and
“slave”) also occur on the first column of the Great Code, though in no
place is what survives of 62 identical to the wording of the Code.” Thus, 62
may have contained an earlier version of the regulations we find in the
Code, or it may have regulated other matters involving free men and slaves.
In either case, this is one of several indications we have that the legislation
of the Code may have in some way modified earlier legislation, though too
little remains of 62 to know just what the relationship was between it and
the Code. We should also note the apparent mention of “the Gortynians,”
which also occurs on earlier inscriptions (4.23 and perhaps 4.10.x—).

63 represents an agreement between Gortyn and Leben, a port city
directly south of Gortyn. The legible text consists of fragments of five
lines: “to carry ... twelve medimnoi’ of barley . .. [the Lebenian?] against
the Gortynian, and the Gortynian (?) against the Lebenian ... for the
Lebenian, a witness is to prevail ... bread (?), five staters per day and.”
Most scholars consider this a treaty between independent cities, but it
seems that at this time Leben, located on the southern edge of the large
plain of Mesara, was already dependent on Gortyn, which was on the
northern edge of the plain and had expanded its influence extensively over
the plain during the sixth century. In the process Gortyn had also estab-
lished hegemony over other nearby cities, such as Rhitten, Amyclae, and
Aulon (see 4.64 below), and probably controlled Leben t00.° Thus, the
treaty probably records an agreement establishing the relationship between
the dominant community and one of its subordinate villages.

64 is the best preserved of these three inscriptions. We have its left-hand
edge, which is where the inscription begins with the word “gods” (#4ioi),
followed by “good luck” (#ycha agatha), and the text may have extended
only some 10-12 letters on the missing block on the right. We almost
certainly have the decree’s end in line 6, since the text ends in the middle of
the line, the rest of which is blank. Strictly speaking, this text is not a law

* All that remains of 62 is a short bit of text from the middle of nine lines: 2. the Gortynians (?) ...
free (?) ... but if someone () ... aslave ... being kosmos, or another . .. should release ... divine
matters . . . but if he does not wish . . . to drink. For the Greek text of this and the other inscriptions,
see Appendix IV.

> A medimnos is a dry measure of grain equivalent to about 62 liters.

¢ Perlman 1996: esp. 258—70 and, for Leben, 248 and 255.
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but a decree honoring an individual; I include it here because it helps shed
light on the kind of concerns that occupied the Gortynians at this time.
1. Gods, good fortune. A gift was given to Dionysius the son of (?)
Kol ...
2-3. ... because of his valor in war and his benefactions, by all Gortyn and

those living in Aulon, exemption from taxation in all matters (?) for
himself and his descendants (?). . .

4. ... acitizen’s justice’ and a house in Aulon inside of Pyrgos and a
piece of land outside . . .
6. ... and of the gymnasium.

The inscription is remarkable in that the honors are awarded by “all
Gortyn and those living in Aulon.” Aulon was a community close to
Gortyn, perhaps a suburb (Perlman 1996: 266-8). The precise reference
of “all Gortyn™ is unclear, but since it is paired with “those living in
Aulon,” it can hardly designate anything less than “those living in Gortyn,”
and it may be intended to include those members of the larger Gortynian
community who reside outside the city. The other remarkable expression is
“citizen’s justice” or “civic justice” (wastian dikan), which presumably
designates access to the same judicial system as a full resident (astos) of
Gortyn. Evidently the Gortynians had by now developed the idea of
citizenship or official membership in their community, and were willing
on occasion to grant membership to others.

These three inscriptions indicate that matters concerning civic status
were a major concern of Gortynians at the end of the sixth century: 62
apparently treats free and slave status, 63 concerns the relations between
dominant and subordinate communities, and 64 grants something like
citizen status to an outsider. Moreover, the presence of the collective “the
Gortynians” in 62 suggests that like 64 and probably 63, it represents a
decision made by the entire community. As we noted, this collective also
occurs in earlier laws (4.23 and perhaps 4.10), and like “all Gortyn,” it must
designate a fairly large percentage of the inhabitants of the city. It appears,
then, that as Gortyn expanded its control over the Mesara plain and the
smaller communities in and around it, it was also defining itself as a civic
entity and establishing the relationship between this civic body and other
smaller communities. And in view of the prominent place this community
has in these laws, and its role in awarding citizen status in 64, this

7 Wastia dika probably means that Dionysius would have the same access to justice as a citizen.
8 The expression is unparalleled at Gortyn or in any other Cretan city (Perlman 1996: 267).
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legislation cannot have been enacted and publicly displayed by a small
group of elites primarily serving their own interests.

As far as we know, none of the laws at Gortyn before the fifth century has
an explicit enactment clause,” which might shed light on the decision-
making process there, but if the entire civic body somehow authorized an
award of a civic honor, they must have made other decisions about
significant civic matters, and we can hardly suppose that the enactment
of legislation was not one of these matters. Thus, by the end of the sixth
century, if not earlier, a civic body referred to as “the Gortynians” or “all
Gortyn” was almost certainly enacting legislation and making other deci-
sions for the community.

As Gortyn moves into the fifth century, the quantity of inscribed
legislation increases substantially.”” The most important physical develop-
ment in this period is that the texts are written in narrower columns,
generally between half a meter and a meter wide; inscriptions with several
columns tend to have narrower columns, and the widest columns are found
on stones where the whole text is written in just one column.” Apparently
the Gortynians were learning that columns of about this width were the
easiest to read. The writing is always boustrophedon, it may start from
either the right or the left, and the beginning of the first line often coincides
with the top edge of the stone.

A notable feature of texts that are divided into columns is that fifth-
century masons make an effort to avoid dividing a word, or in some cases a
phrase, between the end of one column and the beginning of another. For
example, the last line of the first column of 4.47 ends about two letters
before the end of the line, apparently so as not to divide the next word
between this line and the next, which is the top line of the next column.
This same feature is evident at the bottom of five of the seven columns in
4.41 (1-3, 5, 7). The end of 41.7 (for the text, see below) is especially notable
since the bottom line ends in mid sentence with the word /47 (“and”) about

? For most early laws, of course, the opening words are not preserved, but we probably have the
beginning of one (4.21). The one fifth-century enactment clause that survives (4.78) is discussed
below. The beginnings of other fifth-century laws are preserved (including the Code), and some of
these, like 64, begin by invoking the gods.

' The number of surviving inscriptions may not be an accurate index of legislative activity in the sixth
and fifth centuries, but we have more than twice as many fifth-century laws (41-140, less 62—4) as
carlier laws (most of which were inscribed on the Pythion and so would have been preserved even if
obsolete), and many of those we have are longer than the earlier laws, some much longer.

" 478 and 4.80 are each written in one column (4.80 spans two stones) with a width of about 1.20
meters. Of course, some of the columns that are now fragmentary may also have been wider than a
meter.
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six letters before the end of the line, leaving a relatively large gap.”
Similarly, nine of the eleven columns of the Great Code probably ended
with the end of a word (2—9, 11),” and in two of these (7 and 8) the bottom
line ends well before the end of the line (4 and 8 letters short, respec-
tively).”* Masons did not always end a column with a complete word, but
the coincidence of column end and word end is clearly much greater than
would occur by mere coincidence, indicating once more that those who
carved laws in Gortyn paid attention to the needs of the people who would
read them.”

Another interesting feature of the fifth-century laws is that some inscrip-
tions (e.g. 47) show traces of earlier writing that has been erased.”® Only a
word or two can be made out from these earlier traces, but the implications
of the traces are interesting. Since almost all early inscribed texts at Gortyn
were laws, it is likely that the erased texts were also laws. But erasing the text
from a stone cannot have been easy, and the large size and unruly appear-
ance of the erased letters that are still visible suggests that they are at least
half a century (and perhaps more) older than the new texts inscribed over
them. Thus, although the practice of erasing texts might convey the
message that laws written on stone were not stable and permanent, the
texts erased here were probably considered obsolete and their erasure would
do little to diminish the sense of the law’s permanence. Of course, the early
texts inscribed on the temple of Apollo remained intact, perhaps out of
respect for the god, even though undoubtedly some of these were also
obsolete.”

* The top of the next column no longer survives, but I assume that the first word (or the phrase of

which it was part) was too long to fit in this gap at the bottom of column 7.

Column 9 ends with the letters syz, which are probably a complete word, though we cannot be
certain since the beginning of column 10 is missing. Column 11, the bottom of which consists of
several short addenda, ends with a complete provision, the last two words of which are written on the
stone below what is normally the bottom of a column. I exclude column 12, which ends less than half
way down the stone. For comparison, if we consider all 620 lines of the Code, line end and word end
coincide only 27 percent of the time.

In both these cases, the first line of the next column begins with an article that is short enough to have
been written at the end of the preceding column, but this would have meant that the article would be
divided from its noun.

A different strategy seems to be at work in 78, where the mason stretched out the letters at the end of
the last line in order to fill the line and not leave a large gap. Here the concern seems to be appearance
rather than readability.

In one text (42B.3) part of a line has been erased and new text written in the gap. The letters in this
part are slightly smaller than the rest, so that the new text might fit into a space that is slightly too
small. Evidently, a mistake was discovered, the error was erased, and the correct text, which was
slightly larger, was inscribed in its place.

The Gortyn Code, in fact, was taken down and reassembled in a new place during the Roman
period, though it is not certain whether it was still considered valid law.
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These erasures are yet another indication that these texts were written to
be used, since this is the likely explanation why a law that had become
obsolete was erased and then replaced by a new text. If the primary reason
for inscribing laws was to impress an illiterate population, there would have
been no need to erase obsolete laws; one could much more easily write the
new law separately, which would make an additional visual impact. If the
laws were displayed in order to be read and used by the community,
however, then the removal of obsolete laws would be imperative.'g The
Gortynians knew that laws could change over time, and when one law
replaced another, it was vital to display only the new version in public.
Some early inscriptions, however, were left standing, even though they
treated subjects covered later, such as adoption in 21 and 72.10.33-11.23,
because the later legislation supplemented but did not replace the earlier,”
which was thus left standing because it had not been rendered invalid.

Of the fifth-century texts that survive, the longest and most interesting
with respect to the organization of its provisions is 4.41 with more than
seven columns of text. The bottoms of each column are preserved with
about 17 lines of text each, but each is missing an unknown amount of text
above this. Originally, there was at least one more column of text on each
side.”

The preserved columns treat damages done to and by animals (1-3),
runaway slaves (4), and damages done to and by indentured servants (5—6);
the subject of column 7 is uncertain. These topics may have been thought
of as loosely related, in that they all concern agents owned or controlled by
someone else, and they may have been inscribed together for that reason.
Of course, still other subjects might have been treated in the columns that
are now missing, and there may have been other reasons, not evident to us,
for inscribing these provisions together. But if we begin with the first three
columns and perhaps the first lines of the fourth, which treat injuries done
to and by animals, together with the rest of column 4, which deals with
fugitive slaves, we can study some of the methods by which the legislator
organized a group of provisions on the same subject.

By contrast, copies of Hammurabi’s laws (Chapter Seven) continued to be made centuries later in
diverse parts of the Near East, where they could not possibly have been the actual law of the land.
We have no evidence of direct overlap between surviving laws on the same subject. Some scholars
think that 4.41, col. 7 is superseded by 7.10-15 of the Great Code, but it probably treats a different
subject (see below, n. 31). And I will suggest a reason why much of 4.754 is identical to the text
of 4.81.

2 A few letters are visible before col. 1, and since col. 7 ends in the middle of a sentence, there must
have been at least one more column after this.
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[Col. 1] It is possible for the injured party, if he wishes, to give up
his own and take that of the other party.#*' If he does not wish to
have it, he will be paid the simple price. vac. And if he does not
lead®” his wounded animal or does not take his dead animal [to the
offending animal’s owner], or does not display it as is written, he
shall have no recourse to legal action. vac. And if a pig wounds or
kills an ox, the pig shall belong to the owner of the ox, and the . . .

[Col. 2] ... he shall pay the equal amount. vac. If possible, a horse
or amule or an ass shall be driven [to the offending animal’s owner]
as is written. But if it is dead or cannot be driven, then [the injured
animal’s owner] shall summon [the other] in the presence of two
witnesses within five days in order to display it, wherever it is; and
the summoner and his witnesses shall have the preference in swear-
ing an oath as to whether he drove or took it or summoned him so
as to display it.# vac. If someone wards off the attack of dogs . . .

[Col. 3] If ¥ both the different ones are following, there shall be
no legal action; but if both are not, he [the attacking dog’s owner?]
shall pay the simple price.# vac. If someone has been entrusted
with an animal or bird either as a loan or for some other reason and
is not able to return it, he shall pay the simple price. But if while
pleading in court he denies [having received it], he shall pay
double and a fine to the city . ..

[Col. 4] . .. fourfold. vac. But whenever someone returns it safe
and sound, he shall pay the simple price. vac. The fugitive slave™ is
not to be sold if he has taken refuge in a temple or for a year after
he has run away. If the fugitive belongs to someone who is kosmos,
he is not to be sold while he is kosmos or for a year after he has run
away. But if he is sold before this time, [the seller] shall be
convicted. Concerning the time, after swearing an oath [the
judge will decide] . ..

*' T use # in the translation to indicate the presence of asyndeton (the absence of connection between
sentences — see above, n. 2) and vac. to indicate a gap between the end of one sentence and the
beginning of the next. The significance of these is discussed below.

** For the meaning of epidiomai and 4.41 in general, see Bile 2000.

» The sense of this sentence is uncertain. I (hesitantly) understand it as referring to an attack by two
dogs belonging to different owners, the wounded dog’s owner and another; the other owner is not
liable for injuries to the wounded dog if the two dogs attack together, but is liable if his dog alone
attacks. Guarducci (ad loc.) and others take it, perhaps correctly, as referring to dogs hunting (see
Nomima, ad loc.).

** This may refer to a slave who has caused some injury or damage and is fleeing to avoid having to pay
for it.



130 6 Writing Laws in Fifth-Century Gortyn

The first three columns concern domesticated animals: first (1, 2 and the
beginning of 3) liability for an animal that has been wounded or killed by
another person’s animal; then (3) failure to return an animal that has been
entrusted to a person. Column 1 begins by providing alternate ways by
which an injured animal’s owner may receive compensation: he may either
receive the offending animal in exchange for his injured one or accept
money equal to the amount of the damages, in which case he presumably
keeps his injured animal. Since the next group of provisions apply to a pig
attacking an ox, these initial rules probably apply only to cases involving
the actions of a different kind of animal that was named earlier, perhaps
attacks by an ox on other animals. The next provision specifies the con-
sequences for not taking or showing the dead or wounded animal “as is
written.” This expression and variations of it occur regularly in fifth-
century inscriptions from Crete, and in all cases they refer to a law that is
written down elsewhere on the same inscription or a different inscription.
Here the rules specifying how the animal was to be taken or shown to the
responsible party were probably written earlier in this same inscription.”
Column 1 ends with a special rule about compensation if the injured
animal is more valuable than its attacker (specifically, if a pig injures an
ox); in such a case the injured animal’s owner receives the injuring animal
together with something additional (in lines now lost).

Thus, column 1 probably contained rules on (at least) three related
topics and part of a fourth: first (and now lost), that in order to receive
compensation, an injured animal’s owner must take and show the animal
to the responsible party together with rules on how to do this; second, that
the victim’s owner can choose between two types of compensation, taking
the injuring animal in exchange or accepting a monetary payment; third,
that if the injured animal is not taken and shown as specified, the owner
cannot bring suit in the matter; and finally, that in a special case the
compensation should be greater than a simple exchange. This arrangement
is clear — first the procedure for requesting compensation, then the kinds of
compensation allowed, then the prohibition on suing if the proper proce-
dure is not followed, and finally a special situation — the rules are reason-
able, and where the text survives, a gap marks the beginning of each new
topic. A person whose animal is injured would be able to understand his
rights and responsibilities and the options available to him and could

* “As is written” might refer forward to column 2, which has rules for summoning the offending
animal’s owner, but since nothing is said there about bringing the animal to the other owner, it is
more likely that there were rules about this before the text on column 1.
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relatively easily take the necessary steps to receive proper compensation.
The arrangement is more complex than what we saw in sixth-century
inscriptions, where specification of a penalty is followed by the consequen-
ces of non-compliance, but here too the order is clear and coherent.

The next three columns do not yield as much information about the
organization of topics, but they do confirm the use of gaps to separate one
from another. Most of column 2 is devoted to one topic, the requirement
that the injured animal be taken and shown to the injuring animal’s owner
or, if this is not possible, that the owner be summoned to view the dead or
injured animal. A different topic preceded this (followed by a gap), and the
column ends (after a gap with asyndeton) with a new topic, defending
oneself against a dog. It is possible that this topic continued down to the
preserved text on column 3, which concerns attacks, perhaps by dogs, or
perhaps by other animals. In either case, column 3 ends (after a gap with
asyndeton) with the topic of persons who do not return a borrowed animal:
if they admit the borrowing, they pay simple compensation, but if they
deny it, and presumably if the lender proves otherwise (probably by means
of witnesses), the fine is more than doubled.”® Column 4 seems to have
begin with a related topic, perhaps the theft of an animal, for which the fine
is fourfold, unless the animal is returned safe and sound, in which case the
fine is simple. These alternatives are separated by a gap, but the larger
arrangement of provisions on this topic is unclear. Column 4 ends (after
another gap) with an apparently unrelated topic, protection for a fugitive
slave who takes refuge in a temple. The connection may lie in the fact that
the slave has caused injury to an animal and is fleeing to avoid having to pay
for it, but this is just a guess.

Before examining the last three columns, it is worth remarking on the
overall organization of 4.41.1—4. These four columns alone contain more
legislation than any sixth-century text, and whoever created the legislation
must have made a conscious effort to organize these rules. In the sixth-
century texts we noted some fairly rudimentary forms of organization: for
example, a simple list of sacrifices (4.3), perhaps arranged chronologically
by days of the month with each entry beginning on a new line, or the
statement of a rule followed by the consequences of non-compliance (in
4.14). This structure continues to be used,”” but fifth-century texts gen-
erally rely on more complex arrangements.

2 His denial apparently makes this in effect a theft (Cohen: 1983: 67).
*7 E.g., in column 4: “. .. he is not to be sold . .. but if he is sold . ..”
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We can see this in 4.41. First, rules concerning animals occupy at least
the first three columns, with rules concerning injuries in columns 1, 2, and
the beginning of 3. These are arranged in groups (injuries by an ox (?),
injuries by an animal of lesser value, injuries to a horse, mule, or ass, attacks
by a dog). Each group is separated from the others by a gap, and within
some groups further subgroups of rules are also marked by gaps. Provisions
are commonly paired with alternatives, which are regularly introduced by
the words “but if” (ai de ka = Attic ean de), with the first provision
addressing the common situation followed by a less common alternative.
Finally, we should note that in two places a gap together with asyndeton
marks the beginning of a new topic: at the end of column 2, where the topic
changes from displaying an injured animal to an attack by a dog, and then
at the beginning of 3, where it changes from dog attacks to the loan of an
animal. Thus, gaps with asyndeton seem to indicate a stronger break than
gaps without asyndeton.”

I will not analyze the rest of column 3 and column 4, but they show
similar arrangements which are considerably more complex than anything
in the sixth-century texts. By the fifth century, then, legislators at Gortyn
were enacting larger groups of provisions on one subject and were seeking
ways to organize these provisions in a clear and coherent whole. This desire
for clarity and coherence on a large scale, which we also noted in Draco’s
homicide law, might be explained as the result of intellectual or aesthetic
sensibilities, but this would not explain why these sensibilities are evident
in Greek laws but not, say, in Near-Eastern laws. The main factor, as I have
been stressing, is that Greek laws were written to be read and used by
members of the community. Legislators therefore not only had to devise
rules for the community, but when they wrote and displayed these rules,
they also had to attend to the needs of those who would be reading and
using them. This forced legislators to strive for clarity and coherence by
means of those organizational features we have been examining.

A similar attempt to organize provisions is evident in columns 5—6 of
4.41, though the arrangement here is slightly different from that of the
earlier columns. -6 treat damage caused by or to an indentured man
(katakeimenos) — one who is temporarily working for another man in order
to pay off a debt. For the sake of completeness, I translate column 7 here,

*® There is one example of asyndeton without a gap, after the first sentence in column 1, but this is
atypical. Since there is no apparent reason why there should be asyndeton here — the asyndeton
comes between one conditional sentence (“if he wishes”) and its contrary (“if he does not wish”) —
the mason may have omitted a connective by mistake.
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but because its interpretation is uncertain and it probably does not treat the
same topic as 5—6, [ will omit if from the discussion.

[Col. 5] ... And if he does not swear, he shall pay the simple fine.
vac. And if on the orders of the one to whom he belongs [i.e. his
temporary master] the indentured man has done or taken some-
thing, he is not liable. But if [the temporary master] testifies that
he did not so order, the judge is to decide after swearing an oath,
unless a witness testifies. vac. And if the indentured man crimi-
nally wrongs another man,” then he himself is to be liable. And if
he does not have the means to pay, the man who won his case and
the temporary master . .. [will arrange a settlement?]

[Col. 6] vac. But if someone criminally wrongs the indentured
man, the temporary master shall bring suit and shall exact the
penalties as for a free man, and whatever penalty he exacts, the
indentured man is to have one half and the temporary master
the other [half]; and if the temporary master does not wish to
bring suit, let [the indentured man] himself bring suit when he has
paid his debt; and if the indentured man ...”"

[Col. 7] ... drives or brings possessions to a temple or . . . (line 7)
the buyer is to pay the fine to those who have a claim on the
possessions, as is written in each case, and the man (andra)
himself”" is to belong to those who have a claim on the possessions
if he does not complete [the transaction] within thirty days after
the purchase; but if they agree within ten days not to complete it,
[he is to return?] the surety and . ..

After the first sentence of column s, which refers to the issue that preceded
(perhaps still on the subject of the fugitive slave), the provisions in 5—6
envision two main issues: injuries done by an indentured man and injuries
done to him. The first of these is subdivided according to whether he was

* The verb adikein (“wrongs”) may imply that the crime is more serious; I have added “criminally” to
try to capture this sense.

The missing text at the end of this column may have contained further specifics concerning the
outcome of a suit by the servant himself, perhaps something to the effect that any fine levied at this
later date is to be retroactive (as in 4.72.1.53—5).

Scholars often take “the man” here to refer to a slave who has been purchased, and then go on to
discuss what relation these provisions may have to a short provision in the Great Code (72.7.10-15)
giving the buyer of a slave sixty days to terminate the agreement (see Davies 1996: 46—7). But the use
of andra to refer to a slave would be very unusual, and since nothing else in this column indicates that
it treats specifically the purchase of a slave, it seems more likely that andra designates the buyer who
receives the goods but does not pay the agreed price within thirty days. This buyer would then be
indentured (katakeimenos) to the seller until he paid the agreed price.

30



134 6 Writing Laws in Fifth-Century Gortyn

acting on orders or acting on his own, a distinction not relevant to the issue
of injuries done to the man. The result is three different sections separated
by gaps:’ first, if the indentured servant does wrong on his temporary
master’s order, second, if he does wrong acting on his own, and third, if he
is wronged himself. Each section, moreover, begins with the general rule
governing the situation and then adds a supplementary rule (if the master
denies, if the man cannot pay, if the master declines to bring suit). These
two columns thus treat the whole subject of injuries and indentured
servants in a clear and coherent manner evident to any reader.

In sum, 4.41.1-6 address several large subjects with a number of provi-
sions devoted to each. These are arranged in different ways, but always
clearly and coherently. In addition, the placing of these three subjects (and
probably more) together on the same inscription was almost certainly not
arbitrary, since the first and third concern injuries involving animals (1-3)
and indentured servants (5—6), and the second, runaway slaves (4), may also
have somehow involved injuries. Thus, two and perhaps all three of these
sections concern the question of legal liability in the rather mundane affairs
of daily life (cf. Nomima 11: pp. 234—5).

The rules, moreover, are fair, reasonable, and practical. Someone who
claims compensation for injury to his animal must first show the injured
animal to the other party for inspection, or, if this is not possible, he must
summon the other party (before witnesses) to see the injured or dead
animal. Thus one cannot claim compensation for the injury without
providing verification. In column 4, a slave is allowed to take refuge in a
temple for a reasonable period of time (generally one year) but not
permanently. In columns 5—6, a man acting on his master’s order is not
liable for the damages he causes, but he is liable if acting on his own; and if
the two disagree about the master’s orders, the judge uses his own judg-
ment, unless there is a witness.

In sum, in 41 the legislator combined a number of related topics into a
logical and coherent unit with rules that are rational, fair, and easily
understood. This is no small accomplishment. It must have required the
legislator’s careful attention, and his aim must have been to create legislation
that would be most easily read and used by the community.

Let us now examine several of the shorter fifth-century inscriptions
where related subjects may be treated together, beginning with two (43
and 47) from the group generally considered earlier than the Great Code

?* The top part of column 6 may have addressed a fourth topic, or it may all have been devoted to the
topic at the end of 5.
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(41-71), followed by two (78 and 75) from the slightly later group (73-140).
We can begin with 4.47, which is very likely a complete text neatly
inscribed on one and one-half columns of a single stone.”

(A) If an indentured male or female slave wrongs (someone), in
that he does wrong on the orders of his current master, the case is
to be brought against the current master, but in that he himself
(does wrong) on his own, the case is to be brought against his old
master and not his current master. And if the one who indentured
him [i.e. his old master] loses the case, he is to give to the current
master what he owes. vac. But if someone else wrongs the inden-
tured (slave), if both [masters] plead the case and win, they shall
each have half (of the penalty). And if one of the two does not wish
(to plead), if the other pleads and wins, he shall have (the whole
penalty) himself. And if the indentured (slave) should disappear,
let (the judge) rule that the current master should swear that he is
not to blame, neither himself nor with another, nor does he know
(that the slave is) with someone else. And if he (the slave) should
die, let (the current master) show (him to the former master) (B)
before two witnesses. And if he does not swear as is written or does
not show him, he shall pay the simple value (of the slave). And if
(the former master) accuses him truly of selling or hiding away
(the slave), if he loses the case, he shall pay double the simple value.
And if (the slave) takes refuge in a temple, he is to show him clearly
(to the former master).

The close resemblance between this law and 4.41.5—6 concerning inden-
tured free men is evident. In both, the law addresses first wrongs done by
the indentured person and then wrongs done to him, with a gap separating
the two. The temporary master is responsible for any actions he ordered,
but not for those he did not order, though in the latter case it is the former
master who is liable, not the slave himself.’* If the slave is injured, both
current and former master may bring suit, or one of them alone if the other

w
b

Since the first line of column B is certainly the top of the column, we must also have the top of
column A. Van Effenterre and Ruzé (Nomima 11.26, ad loc.) suggest that column A may have been
preceded by another column on another stone, which is not impossible, but the existing text can be
satisfactorily understood as is, and seems to be complete as it is. The first word in the law is
katakeimenos (“indentured”), which I understand as marking the general subject. There is room for
two or three letters before katakeimenos, but the only possible supplement is an article, and it is better
to take katakeimenos as an adjective. It appears that the legislator moved katakeimenos to the
beginning of the sentence to mark the general subject of this law as “the indentured” person.

** In Greek law generally, liability for the actions of a slave rests with his master.
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declines. Added to these provisions (but not separated by a gap) are rules

concerning other possible contingencies, which might cause conflict

between the current and former master — if the slave disappears, or dies,
or takes refuge in a temple. Each contingency is regulated together with
other potential issues related to it before the next contingency is addressed.

Since this text is complete, the overall organization, which also resembles

parts of 4.41, is readily apparent, clear and logical (though unlike 4.41, it

makes little use of gaps to separate provisions).
4.43,” with four separate texts inscribed on one stone, raises different
questions.

(Aa) If someone who has obtained as a pledge a threshing floor (?)*°
unjustly’” fails to harvest the grain (?), he shall pay the value of the
pledged products as is written for each case.

(Ab) If someone unjustly obtains as a pledge a male or female slave or
strips him/her of clothing or takes his/her jewelry, he shall pay half
the amount that is written for a free person and triple’® the value of
the clothing and the jewelry as (is written?) for a free man (?).

(Bb) Gods, the polis has given the fertile land at Keskora and Pala for
planting. If someone buys it or accepts it as a mortgage, the purchase
is not to be valid for the purchaser nor the mortgage (for the
mortgager). A person cannot accept a pledge unless he calculates
the amount of produce (it will bear?).

(Bb) Gods, if someone diverts water from the river in its median flow’’ to
flow over one’s own land, there is to be no penalty for the diversion.
But he is to leave as much water flowing as the bridge by the agora
has*® or more, but not less.

The four provisions of 43 are inscribed in two columns with two provisions

in each, clearly separated from one another by clear vertical and horizontal

spaces. Each text begins with asyndeton. The left column (B) is approx-
imately twice as wide as the right (A). All four texts run right up to the right

» The four texts of 4.43 are printed together as Nomima11.70, but the third (Ba) is discussed separately
as Nomima1.47. IGT treats them as four separate texts (130-3).

Alos (“threshing floor”) could also designate the product of the a/ds (“grain”), and “harvest the grain”
(karpoomai) could also mean “deliver, or thresh, grain (or other products).”

“Unjustly” is usually taken to go with “obtained,” but this implies that there would be no penalty for
unjustly obtaining the 2/0s as long as one harvests the grain, but unjustly obtaining something ought
to be punishable in itself.

Scholars disagree about whether 7z #ritra means “one-third” (Guarducci ef al.), “three times”
(Koerner et al.), or even two-thirds (van Effenterre and Ruzé). Cf. Chapter 7, n. 42.

Lit. “the middle” but it probably means the median amount of water that flows. The river is
probably the modern Mitropolianos which runs through Gortyn.

4° Le. as flows under the bridge by the agora.

36
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or left edge of the stone. Despite making the bottom two lines of Ab a letter
longer than the preceding line, the mason could not fit the whole provision
on the stone; he must have continued it on the stone below (or possibly to
the right). By contrast, Bb ends well before the bottom of the stone. This
may indicate (Guarducci, /Cret ad loc.) that column B was inscribed first,
leaving too little room for the laws in column A.

Each of the four texts appears to be a complete provision, but none is
easy to interpret. As best we can tell, the first concerns the unjustified
failure to use a threshing floor (or to deliver grain) which one has obtained
as a pledge; the second concerns the unjust treatment of a slave whom one
has obtained as a pledge; the third regulates the possession by purchase or
mortgage of a public field set aside for planting; and the fourth regulates
the diversion of water from a public stream. If there is a relationship among
the four texts, it is not easy to discern, though there are clear verbal links
between them: Aa and Ab both begin with nearly identical language,
differing only in what was obtained by pledge, they impose fines relative
to the value of an object, and refer to something written elsewhere. Ba and
Bb both begin with the invocation #hioi (“gods”) followed by a noun that
conveys the subject of the provision, which in both cases is a public
resource (public land, the river). And Ba is loosely linked to Aa and Ab
in that it too involves obtaining a pledge. But there is no clear overall
relationship among the four texts and we can only speculate why someone
decided to inscribe them together on one stone.”

One possibility is that, as Guarducci suggests, column B was inscribed
first. In this case, the first law to be inscribed (Ba) would have allowed
private individuals to use certain public lands but not to sell or mortgage
them. Bb would then allow private access to river water, another com-
munal resource, but also with restrictions on the amount that can be used.
Aa and Ab were then inscribed on the same stone because, like the first two
provisions, each was understood to regulate a resource that the public had
an interest in protecting. Perhaps some threshing floors were public
property, and although the slaves probably did not belong to the city,

this provision may have concerned a certain group of slaves who for some

* Van Effenterre and Ruzé treat Aa and Ab as part of the same series of regulations concerning
ownership by pledge and the resulting damages, but they treat Ba and Bb as separate laws, unrelated
to the first two texts or to one another. Koerner treats all four texts separately, while acknowledging
that the first two have some relationship. Davies (1996: 50-3) concedes that the two texts in each
column might somehow belong together, but argues that the four are more likely to be separate
enactments that were inscribed together, and that the similarity in subject matter of the first two texts
is mere chance.
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reason were a matter of public concern. Some support for this view may lie
in the fact that both Aa and Ab refer to written laws inscribed somewhere
else; this indicates that the use of threshing floors (or the value of com-
modities) and the treatment of slaves had already been regulated by the
city, and this suggests that the Gortynians (or the polis, which acts in Ba)
had a special interest in these two matters. Thus, these four texts may not
have been inscribed together arbitrarily, and the connections among them
may be more than verbal.

In any case, the four texts indicate that the polis has become actively
involved in several aspects of the lives of the inhabitants of Gortyn. An
increasing amount of legislation was being enacted in the fifth century, and
we have already noted evidence for the involvement of “the Gortynians” in
this legislation. If some sort of public approval was required for this
legislation, as seems likely, then the polis was clearly becoming increasingly
concerned to regulate the lives of its citizens.

4.78 is a decree granting full rights to a group of immigrants (or less
likely a group of freedmen) who are called Latosians (or who reside in a part

of Gortyn called Lato).

Gods.# The following was decided by the Gortynians voting.# vac.
Of those who have returned (?),** whoever wishes is to settle as a
Latosian on equal and similar terms (viz. as a Gortynian), and no
one is to enslave him or plunder him.# If anyone enslaves him, the
foreigners™ kosmos is not to allow it.” And if anyone plunders him,
the 77tai are to make each pay one hundred staters and are to exact
[from them] double the value of the (plundered) goods and return
it. And if the 77tai do not act as is written, each of them is to pay a
double amount (half) to the person who has a claim and (half) to
the polis.

4.78 is the only fifth-century inscription from Gortyn which we know
opened with an explicit enactment clause, using the same expression, tade
ewade (“these things were pleasing”), as several of the laws from Dreros. We
have encountered “the Gortynians” before, though this is the first time they
enact a law or are said to vote. They must constitute a fairly large body, and
voting suggests some sort of assembly, even though Gortyn was not a

** The lost end of line 1 can be restored as ton apeleu[samenon (“of those who have returned”), or ton
apeleu[theran (“of those who have been freed”). Parts of lines 2—3 and 7-8 could also be restored
differently.

# The normal meaning of lagaid is “release, dismiss,” and some editors translate “shall not release
him.” But this seems to go against the sense of the decree and most editors translate as I have.
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democracy, as that term is generally understood (Robinson 1997: esp.
13-34.). The presence of an enactment clause in this text and as far as we
can tell no other might suggest that only this law was enacted by this group.
But it seems unlikely that this measure offering protection to a group of
immigrants would be the only law that needed to be ratified by this body.
Many other laws appear to be of equal, if not greater, public interest. It
seems more likely, then, that the body that ratified this decree also enacted
other laws in Gortyn, but for some reason unclear to us, a statement of the
enactment was only inserted into this text.

The organization of the decree is straightforward. The enactment clause
is followed by the substance of the decree, probably marked off by a gap
with asyndeton. The decree grants equal rights to immigrants and specif-
ically prohibits anyone from enslaving them or plundering their property.
The prohibition is followed, after an asyndeton, by measures to remedy
violations, and, as often in archaic Greek laws, officials who do not enforce
the law are themselves fined. The third asyndeton is unusual in that it
marks a break between a prohibition and the statement of penalties for a
violation, which elsewhere are not separated in this way, but as we have
seen, the use of asyndeton to mark a new topic, like the use of gaps, was not
systematic. A gap or asyndeton, or both virtually always mark a break, and
there is some regularity to their use, but actual practice remains flexible.**

In my last example, 4.75, several columns of text may all concern the
same subject, giving security for a debt. But this law is of greater interest to
us for the fact that the text of column A is (with minor variations) identical
to another, contemporary inscription, 4.81.4-15. Four columns of 4.75 are
preserved but originally there was probably at least one more column on
either side of these. An unknown amount of text is missing at the top and
bottom of each column. Only about half of column A survives, but the text
can be restored from 4.81.

A And he is to summon the man who is taking security before two
witnesses three days in advance in order to measure (the property).
And if the man does not come when he is summoned as is written,
let him (the summoner) measure it himself and declare to him
four days in advance before two witnesses that he should be

# Other examples of gaps besides those in the texts examined in this chapter are 428.9 (where there is
little or no break), 428.11 (a slight break but a related subject), 76.2.7 (a new subject), 77.2.4, 77.2.10,
83.7, and 83.9. In 81.22, Guarducci posits a gap between two now missing letters in a break in the
stone, although no previous editor had done so and examination of the stone casts doubt on her
restoration at this point.
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present in the agora. And he (the summoner) shall swear that
indeed (the land?) was his without fault and lawfully before the
case was tried, and the man from whom they took security (is to
swear) that it was not.

B ... the arms of a free man which he has for war, except for a
cloak, jewelry, a loom, wool that has been worked [i.e. woolen
cloth], iron tools, a plow, a team of oxen, an implement (?), the
lower and upper millstones, from the men’s club (andreion) what-
ever the director provides for the club, the bed of a man and a
woman, a free man’s . ..

C ... each man .. .# vac. If someone is old or for some other
reason unable to come where he is supposed to receive the security,
another man who receives the security for him is not to be liable.
But let him name the (man’s) name ... witness to whom . ..

D ... to the esprattes or the judge and one who . .. witnesses . . .
and whatever is written shall be collected without a trial . . .

Columns A and C are clearly related in that each concerns security for a
debt; after A specifies the procedure for giving land as security, C allows
someone else to receive the security on behalf of a lender who, because of
age or other disability, cannot receive it in person. It is thus tempting to
understand B (as most scholars do) as also concerned with some aspect of
security; most likely it is a list of a family’s possessions that cannot be
pledged as security. If D is also related, it may then specify procedures for
recovering the security one has given after the debt is discharged. If this
interpretation of the four texts is correct, the legislator has arranged the
parts of his law clearly and reasonably: A prescribes the process for giving
security, B exempts certain items from being pledged as security, C states
that a proxy may receive the security in special circumstances, and D gives
rules for recovering the security. If this partly hypothetical picture is
correct, this inscription illustrates a fairly complex form of organization
we will also see in the Gortyn Code, where provisions on one general
subject may be arranged partly temporally (first the procedure for giving
security then for recovering it) and partly hierarchically (the general rule
followed by exceptions and a specific contingency).

The repetition of A in 4.81, lines 4—15 raises interesting questions. The
entire surviving text is as follows (for the Greek text, see Appendix IV.9):
(1—4) [In a case where ?] nine of the neighbors, those who possess the

closest land, swear regarding trees and a house, he [the mortgager?] is
to bring suit;
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(4-16) and he is to summon the man who denied in court [that the land
belonged to the mortgager?] before two witnesses three days in
advance in order to measure (the property). And if the man does
not come when he is summoned as is written, let him (the sum-
moner) measure it himself and declare to him four days in advance
before two witnesses that he should be present in the agora. And he
(the summoner) shall swear that this indeed was [done?] without
fault and lawfully before he pleads his case, and the man who is
taking security [is to swear] that it was not (done). And whatever
the majority swear, (that side) is to win. vac.

(16—23) And if they take something from a house as security, if the one who
is providing security says that he does not live in it, three of the
nine neighbors, whom he notified earlier, are to swear together
with him that the man providing security does not live in the
house; if it is one of the neighbors. vac.

Davies (1996: 47—50) assumes that essentially the same law was written on

two inscriptions, but there is one significant variation: in 754.2—3 one is to

summon “the man who is taking security” (ton enekyraksanta), but in

81.5—6 the summons is for “the man who denied in court” (ron apolole-

santa). The law in 81 addresses a dispute over whether the man giving

security actually owns the land and perhaps also whether the land is
adequate, but 754 simply specifies the procedure for giving security in

the form of land. Instead of an exact duplicate, therefore, 81 may address a

contingency (that the mortgager does not own the land) not mentioned in

75. If so, when the legislator enacted this new law, he repeated the basic

provision for giving security from 7s. I cannot say why he did not simply

provide a cross-reference (“as is written”), but we need not understand 754

and 81 as exact duplicates.

I have focused in this chapter on the organization of laws on different
inscriptions. Although the fragmentary and difficult nature of many texts
creates the risk of circularity in the argument, as assumptions about the
coherence of subject matter may influence assumptions about the restora-
tion of texts, it is possible, nonetheless, to perceive some of the organiza-
tional methods Gortynian legislators were using at this time to organize
their laws both at the macro level (the organization of subjects on inscrip-
tions that treat more than one subject) and at the micro level (several
provisions addressing one aspect of a subject). Already in texts like 4.41 and
4.75, we can see a considerable advance in macro-organization when we
compare these to a very early inscription like 4.3, with its list of rules about
sacrificing animals, where separate provisions, each related to and closely
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resembling the others, are inscribed together, simply one after the other. In
a rudimentary way and on a small scale, sixth-century legislators were
already confronting the problem of collecting and organizing several
provisions on the same subject, but fifth-century legislators are clearly
becoming more skilled at meeting this challenge. In Athens, to be sure,
Draco had already anticipated several of these techniques in his seventh-
century homicide law. The organization of archaic laws outside Athens
develops more gradually, but there is no doubt that legislators are con-
cerned with it and are taking steps to organize laws effectively.

Finally, the presence of cross-references in many of these fifth-century
laws suggests that some thought was being given to the overall organization
of the city’s laws. Cross-references of the sort “as is written” abound in
fifth-century legislation at Gortyn and other cities in Crete.” At Gortyn,
more than two dozen cross-references are scattered throughout the fifth-
century texts other than the Code, and there are many more there.*® All
these references occur in one of two contexts, procedural or penal. That is,
someone is directed either to follow a certain procedure or to pay a certain
penalty “as is written” or “according to what is written.” For example, a law
may direct someone, to display an animal “as is written” (41.1.11) or swear
an oath “as is written” (47.23—4), or it may specify, for example, that the
offender should pay the value “as is written in each case” (43. Aa.7—9), or
“pay one-half as much as is written for a free man” (43. Ab.7—9)."”

This system of cross-referencing is fairly rudimentary, particularly in that it
often does not make clear where the law being referred to is written. In some
cases we can be quite certain that the reference is to a provision that was part of
the same inscription (47.23—4, 75.A.4—5 = 81.7-8, 78.7), but in others it is
clear that the reference is to a provision inscribed somewhere else (43. A2.7-9,
43. Ab.7—9, 80.10), and in many cases we cannot be sure. In one text, however,
the cross-reference specifies the place where it is written with precision. This is
80.10 (“he shall pay twice the simple fine as is written ez tai porai”), where the
reference is almost certainly to a specific place. We do not know where this

# There is no explicit mention of writing in the sixth-century inscriptions from Gortyn (/Cret 4.1-40,
62—4), though of course writing may have been mentioned in parts of these or other archaic texts that
are now lost. Several laws referring to writing from Lyttos (/Cret 1.18.4, 1.18.6) and Eleutherna
(2.12.4, 2.12.13) may date from the sixth century, but they are too fragmentary to allow any
conclusions to be drawn.
I do not count the reference to writing in 80.12 (see below), which is not really a cross-reference.
47 In fifth-century texts at Gortyn I note the following examples (not including 80.12). Procedure to be
followed: 41.1.11, 41.2.6, 47.23—4, 75.A.4—5 = 81.7-8, 76.5, 78.7. Penalty to be paid: 41.7.10-11,
43.1.7-9, 43.2.7—9, 77.2.10, 80.10, 83.8—9. Too fragmentary to determine the context: 45.2.3—4, 56.4,
56.6, 60.1, 75.D .4, 77.3.8—9, 86.3, 86.5—6, 90.2.14, 92.8, 136.

46
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place is, but presumably it was known to readers of the law. We can only guess
why a specific place is named here and not elsewhere, but it may be that since
this is the text of a treaty between two cities, the inhabitants of one city might
not know exactly where the written laws of the other city were displayed. Or
perhaps some legislation specifically regulating relations between people in
these two cities had been displayed in some place apart from the other laws of
either city, and the author of the treaty wanted to make the location clear. In
any case, only here, but nowhere else at Gortyn, did the legislator feel a need
to specify the precise location of another law.

To the modern legal mind, the lack of precision in “as is written” would
be a serious fault. Modern law normally makes such cross references very
precise (e.g., “see Article 6.5, subsection 12”). The Greeks also knew how to
avoid this vagueness in cross-referencing by referring to the law on a
specific subject. They rarely used this method undil later, but in the
sixth-century law from Naupactus (Chapter Two) we have the expression
“as in the homicide law” (in a penal context), and the sixth-century law
from Cleonae provides that “there is to be purification (katharsis), just as
when someone dies and is purified according to the law.” The Gortynians,
however, do not seem to have been troubled by the potential vagueness of
“as is written.” It would have helped that, despite the relatively large
amount of legislation in this city, it had many fewer laws than any modern
state, and the laws they did write were generally much shorter than modern
laws. It would also have helped that the Gortynians inscribed and displayed
in public almost no texts other than laws and decrees, and these were
probably all displayed in just a few places in the city. Thus, when a
Gortynian read that something should be done “as is written,” he knew
this meant “as specified in the law,” and he also knew the general location,
at least, where the relevant law might be displayed.

The extensive use of these expressions to refer to other legislation at
Gortyn and some other cities would implicitly convey to the reader the
sense that all the laws of the city formed a body of rules (“what is written”)
separate from other rules that were not written, and that these written rules
were all related to one another, so that a law on one inscription could draw
on a procedure or penalty written on a different inscription. They were all
part of a single, unified body of texts, “what is written,” which comprised
the laws of the city. As a treaty between Gortyn and Rhitten puts it, “The
things that are written, but nothing else” (4.80.12).*" In other words, all the
written statutes of each city are to be valid, and only these.

¥ 16 typapuéy’ M 8t pé. The sentence is marked by gaps with asyndeton before and after.
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We may conclude from all this that legislators paid attention to the ways
in which their laws were assembled and arranged on inscriptions and made
at least some effort to provide a clear and logical organization that would be
helpful to the reader. The results, as far as we can see them, were uneven
and in many cases rudimentary from a modern perspective. But it is clear
that the degree of organization we will find in the Code (Chapter Seven) is
not an isolated or unique feature but a continuation and expansion of
developments evident in Gortynian laws from the beginning.

The fact that legislators paid attention to the physical, stylistic, struc-
tural, and organizational features, thereby making their laws easier for
readers to read, understand, and use, confirms that this legislation was
meant for practical use by some moderately large part of the community.
Laws written solely for magistrates could be presented on a much smaller
scale and would not need to be prominently displayed in public spaces.
And if the texts were conceived as monuments intended for visual impact
alone, the Gortynians would hardly have needed to continue inscribing so
many texts and displaying them all over the same public space, nor would
they need to concern themselves with making texts easier to read and use.
This is not to say that the visual impact was not important. Tourists today
who gaze at the Great Code without understanding a word of it are
nonetheless impressed, as undoubtedly the Gortynians themselves were,
simply by knowing that this city had such an extensive collection of laws.
But the message, that these texts were invested with the full authority of the
polis, was joined with the message that these texts belonged to their readers
and were intended for their use. These readers formed a body that could be
designated “the Gortynians”; and the sight of dozens of texts displayed all
around them in public areas of the city must have made members of the
community, especially but not only those who could read them, feel
themselves part of a group that acquired special authority by being the
possessors of, the beneficiaries of, and (probably) ultimately the authority
behind “the things that are written.”



CHAPTER 7

Writing the Gortyn Code

If, as I have argued, the frequent use in fifth-century inscriptions at Gortyn
of expressions like “as is written” to refer to laws written elsewhere con-
veyed the sense that the text was part of a larger, interconnected set of legal
texts, this sense of a unified set of laws may have been part of the inspiration
for one of the grandest legislative achievements of ancient Greece, the
Gortyn Code (GC)," sometimes called the “Queen of Inscriptions”
(Willetts 1967: vii). The scale of GC puts it in a class of its own. In eleven
and a half columns of text, with 621 lines and more than 3,000 words, it
presents rules on a range of subjects, primarily related to family and
property law, but also concerning many other issues. The large clear letters
are generally well preserved and with few exceptions, the text is easy to read.

Many interesting questions have arisen about the nature of this extra-
ordinary inscription: Why were these particular laws inscribed together? Is
it properly called a code? How are the laws on GC related to those on other
inscriptions at Gortyn? Are all these laws the work of a single magistrate?
The work of a succession or group of magistrates? Or decisions of some
assembly or group of citizens? Or are they verdicts rendered in court cases?”
I do not expect to answer all these questions, and most of them will never
be answered with certainty. But they provide a starting point for exploring
the nature of writing and law at Gortyn.

" ICrer 4.72 — 1 will refer to specific passages only by column and line number. Willetts 1967 provides a
convenient text with facing English translation and commentary; van Effenterre and Ruzé 1994-s:
vol. 11, 357-89 have a complete text with facing French translation, but their commentary on
individual sections is scattered throughout (mostly in vol. 11). Koerner also divides the text into
separate provisions (/G7 163-81).

* Among the more extensive treatments of some of these questions are Lemosse 1957, Gagarin 1982,
Camassa 1988, Lévy 20002, van Effenterre and van Effenterre 2000, Perlman 2002, and the studies in
Greco and Lombardo 2005. Of special note is the very interesting study of Davies 1996, which has
influenced my thinking on many points. The question, whether the document is a code, is to my
mind the least important. I use the term for convenience (cf. van Effenterre and van Effenterre 2000),
while recognizing that it is not a code in the full modern sense (complete, systematic, etc.).

145



146 7 Writing the Gortyn Code

A different sort of insight into these matters can come from comparison
of GC to another ancient inscription with a large collection of laws, those
of the Babylonian king Hammurabi inscribed around 1750 BCE, which I
will refer to by its traditional abbreviation CH.” Although these two
collections come from different civilizations and are separated in time by
more than a millennium, the fact that they are similar in length and in the
broad range of subjects they treat makes them natural candidates for
comparison. I will be particularly interested in how the two codes treat
writing and written texts, and how they organize their material.*

Like the other fifth-century laws from Gortyn, GC regularly uses words
and expressions for writing like “as is written” (a7 egrattai) to refer exclu-
sively to laws. Take, for example, 12.1—4: “If a son has given money to his
mother or a husband to his wife as was written before these writings, the
matter shall not be brought to court; but for the future, gifts should be
given as is written.” The italicized expressions clearly differentiate between
two versions of a law, before and after revision, “as was written” and “as is
written” being equivalent to “the previous law” and “the current law.” As
we have seen, the law so designated may be written on the same inscription
or elsewhere.

By contrast, even though CH has about the same number of references
to writing and written documents as does GC — thirty-four in GC’ vs.
twenty-five references to documents in CH (nine of which explicitly
mention writing), and six mentions of writing in the Epilogue® — the
kinds of written texts it refers to are different. In CH the only references
to written law are the six instances in the Epilogue where Hammurabi
refers in the first person to texts in the main body of CH — e.g., “the
commands I have written on this stela” (E15; cf. ES, E11, E14, E18, E19) — and
every such reference is to CH as a whole, never to a specific provision, as at

w

Since I cannot read cuneiform script and do not know the language of these laws (Akkadian), I have
relied on translations, primarily Richardson 2000, but also M. Roth 1995 (which also contains other
Near-Eastern collections of laws), as well as the earlier edition of Driver and Miles 1952. I will only
note differences between the translations of Richardson and Roth when they might affect my
argument.

Some of the material in this chapter is treated more briefly in Gagarin 2001 and 2006b (with
Westbrook 2006).

Thirty-four instances in GC: 1.46, 1.55, 3.20—1, 3.29-30, 4.11, 4.30—1, 4.46, 4.48, 4.51, 6.14—16 (3x), 6.31,
7.47-8, 8.10, 8.25—6, 8.29—30, 8.35—6, 8.40, 8.54, 9.16 (2x), 9.24, 10.45, 10.46, 11.20 (2x), 11.27—9 (2x),
12.2-3 (2x), 12.5, 12.9, 12.14.

Identifying references to writing and written texts in CH is not always easy without knowledge of the
language. I have used Richardson’s translation (2000) here and (unless otherwise indicated) in the
citations below, checking it as far as possible against words in the Akkadian transliteration
he provides. Using M. Roth 1995 would change the numbers slightly but would not significantly
affect my conclusions.

N

5

N
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Gortyn. In the body of CH, however, all references to written texts are to
documents other than laws.” Sometimes the specific word for “contract”
(riksu) is used (7, 47, 52, 122, 123, 128, 264), but more often the word used is
simply “tablet” (or “sealed tablet”), which indicates a written document.
Otherwise the type of document is only clear from the context, which
reveals the following: a judge’s verdict (5), transfers of property (37, 150, 151,
165, 171b, 178, 179, 182, 183), records of debts (48, Fragment a), contracts
(Fragments m?, v, w, 177?), and receipts for payment (104, 105).

Several provisions in CH require a person to have a written document,
which would presumably have to be presented in court in the event of
litigation.® And the provision that mentions a judge’s written verdict (s)°
suggests that verdicts were commonly recorded on a tablet and sealed, in
part to prevent anyone from changing them. Even if CH was not intended
to be used in actual legal affairs (see below), these references to writing
indicate that written documents were important in the judicial system, and
actual documents representing most of the types mentioned in CH have
been found."

Since it is generally agreed that when writing began to be used in
Mesopotamia, it was primarily for commerce (C.B.F. Walker 1987: 7,
11), it is not surprising that the references in Hammurabi’s code are
primarily to commercial documents. Most of these were probably written
by professional scribes, who in addition to their writing skills, must have
been knowledgeable in financial and legal matters and in particular must
have known the rather formulaic language of most documents.” Thus, in
most cases someone who wanted to enter into a contract or get a receipt for
payment probably had the document written by a scribe. In this respect,
the Near East differed significantly from Greece, where although the
masons who inscribed laws and other public documents may have been
professionals as early as the sixth century, their role was probably limited to
inscribing a prepared text; there is no reason to think that they had any

Roth twice translates a word (simdaru) as “royal edict” (s1, gap u), but Richardson translates this as
“decision of the king” and explains (p. 279) that it means “the official rate agreed by the king.”
E.g., 104 requires an agent to receive a sealed document as a receipt for silver he has given a merchang;
105 then specifies that if he fails to obtain this, “any silver without a sealed document may not be
counted in the reckoning.” See also 128, 178.

“If a judge has conducted a trial, given a verdict, had a seal placed on the document, but some time
later modifies his verdict, they can show that that judge is guilty of changing the verdict he has
reached, and he shall pay 12 times the amount of the loss which had occasioned that trial.”

Most of these documents are not readily available to non-specialists; but a selection from different
periods are translated in Joannés 2000.

C. B.F. Walker 1987: 33—6 briefly describes the education and work of scribes.

o
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legislative expertise,” and they do not appear to have played any further
role in legal or commercial affairs. And there is no evidence in Greece
before the fifth century for the types of written commercial documents that
were common in the Near East.

The fact that CH regularly recognizes the role of written documents in
court but never mentions written laws being used in litigation suggests
a different understanding of the nature and use of its laws than we have
observed in Greek legislation. Why then were these laws collected, written
down, and displayed? Are they meant to be used in actual legal affairs?
If not, what are they and why were they inscribed here? And who were the
intended readers? These questions have been debated almost since the
Code was discovered a century ago, and in recent decades most scholars
have come to think that this collection was not intended for use in
litigation, and thus that the text should not be treated as legislation but
as akind of legal science.” This position is perhaps most fully articulated by
Bottéro, * who notes first, that CH was often copied, even 1,000 years after
Hammurabi’s death, when his rules could no longer have had any author-
ity. In itself, this proves nothing,” but it may suggest that CH is not the
normative text it was originally assumed to be. Bottéro’s next point, that
the text is not complete but is rather an “anthology” (florilége) of 282
“articles” grouped according to different sectors of communal life, could
also describe GC. But when Bottéro points to three other features of the
laws in CH — their particularity, illogicality and ineffectiveness' — his
arguments become more compelling.

On the first point, Bottéro observes that CH treats some very particular
situations but says nothing about many others that would be just as
common, as, for example, 229-30:

'* The Athenian Nicomachus may be an exception (Todd 1996).

 In addition to Bottéro 1992 [1987], Westbrook 1989, and M. Roth 2000 (all discussed below), Kraus
1960 and Finkelstein 1961 were influential early proponents of this view. French scholars are the
primary dissenters from this view: e.g., Leemans 1991: col. 416 (“Les Lois de Hammurabi sont une
picce de législation réelle, destinée a étre mise en pratique”). Lafont 2000 argues that CH contains
positive law, but its rules are “subsidiary,” in that they were intended to apply only in the absence of a
local community rule on the matter. See also Charpin 2003: 210-18.

Bottéro 1992 [1987]: 156-84. The English translation of this work must be used with caution (see
below n. 16).

Many centuries after its enactment, GC was reassembled for display during the Roman period, when
some, if not all, of its provisions were obsolete.

Bottéro 1992: 162—4. “Ineffectiveness” is my translation of inefficacité, perhaps better rendered as
“lack of practical effect”; to render the term as “inefficiency” (Bottéro 1992: 162) is completely
misleading.

&
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229. If a builder has built a house for a man but does not make his work
strong enough and the house he has made has collapsed and caused
the death of the owner of the house, that builder shall be killed.

230. Ifit has caused the death of a son of the owner of the house, they shall
kill that builder’s son.

The second article presupposes that a builder with a son builds a house for a
client with a son and that the house’s collapse kills the client’s son. The two
provisions could be read as an incentive for builders to do good work (also
an incentive for builders not to have children?), and they can, of course, be
extended by analogy: for example, if the owner’s daughter is killed, the
builder’s daughter is put to death. But this does not help one decide a case
where the builder has no equivalent relative or where the house collapses
but no one is injured. Articles 229—30 are obvious examples of the general
principle of the lex ralionis (“an eye for an eye”): the death of one person’s
son is compensated by the death of another person’s son. But like the /ex
talionis itself, which gave rise to various academic disputes about one-eyed
men and the like, such rules are more effective as general principles than as
working law. Thus, Hammurabi is not writing legislation regulating the
building trade but providing a neat illustration of an appropriate response
in selected cases.

For his second point about illogicality Bottéro notes striking differ-
ences between articles amounting at times to a contradiction. For example,
article 8 specifies the penalty for the theft of a boat from a workman as
ten times the value of the stolen object, and death if the thief cannot
pay, whereas 295 specifies only the modest fine of five shekels for the theft
of a plow. Such discrepancies in collections of laws are not uncommon,
however, and do not necessarily tell us anything about the legislator’s
intent. Third, Bottéro argues that the many other legal documents that
survive from this time make no reference to the authority of CH, even
when this collection contains relevant rules. In actual legal situations, if
an authority is sought, the parties appeal to “decisions of the king” not
these rules (unless these are the same, as some think). Some of the
provisions in CH may reflect verdicts that Hammurabi rendered in partic-
ular cases, but this would not make them true legislation, which often
reflects litigation but is never a simple record of verdicts. And even if many
of these rules were derived from verdicts, Bottéro’s conclusion seems
reasonable: “in the eyes of its author the ‘Code’ was not at all intended to
exercise by itself a univocal normative value in the legislative order. But it
did have value as a model; it was instructive and educative in the judicial
order” (1992: 167).
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Other scholars have provided additional arguments for this view. First,
Westbrook 1989 makes a compelling argument that CH is not true legis-
lation because, by contrast with actual legislation, which must address the
issue of retroactive application whenever a piece of legislation significantly
changes existing law, CH gives no evidence of being temporally situated or
coming into existence at a specific time and place, and it never mentions
the possibility of retroactivity.

Second, Roth examines two letters written about the same time as CH
which might be thought to reveal a connection with it, but concludes
that they do not, and that the Code “had no demonstrable impact on the
law of the land” (M. Roth 2000: 30). Roth then reexamines a controversial
passage from the Epilogue to CH, which is sometimes used to support the
idea that the Code was meant to be of practical use:

(E1r) Let any wronged man who has a lawsuit come before the
statue of me, the king of justice, and let him have my inscribed
stela read aloud to him, thus may he hear my precious pronounce-
ments and let my stela reveal the lawsuit for him; may he examine
his case, may he calm his (troubled) heart.”

From this passage Roth concludes first, that the oppressed man is not
someone who is currently a litigant in a case but someone who has already
lost his case and is troubled by this, and second, that the man is not
instructed to take action to correct the wrong he has suffered but only to
listen to the law being read to him, from which he will understand the issue
and feel better and (in E12) will praise the king. Thus, the Epilogue does not
say, as has often been thought, that someone wishing to pursue a legal case
should read the Code and learn what the law is so that he can apply it to his
case, but rather that someone who feels he has been treated unjustly should
be comforted by listening to the Code being read out to him by someone
else (the implication being that he cannot read the text himself).

To these arguments we may add some simple observations about phys-
ical features of the two inscribed texts. The famous stele, now in the
Louvre, with the text of CH topped by a relief of Hammurabi apparently
receiving his laws from the god Shamash, is an impressive monument

7" This is Roth’s translation. Richardson’s translation differs slightly but agrees with Roth’s on relevant
points: “Let any man oppressed, anyone who has a complaint, come before this statue of the king of
justice and let him have the message on the stone read aloud, and let him listen to the treasured words
I have written, and may my stela resolve his complaint, and may he understand his problem, and
may he be content in his heart.”
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indeed,” but it presents difficulties for the potential reader beyond the
fact that, as most scholars agree, only a relatively small class of scribes
and perhaps a few other elite persons knew how to read the cuneiform
script. The text is inscribed all the way around the column-shaped stele, so
that a person cannot read the full text without walking around the
stone. There is no obvious physical indication, moreover, where on the
circular stele the text begins. The Gortyn text, by contrast, obviously begins
at the top of one edge of the inscription, and its twelve columns are
inscribed on a slightly concave wall, making it easier to move from one
column to the next. The inscription is currently enclosed so that visitors
must stand about two meters away and view it from behind protective bars,
but even at that distance the letters are easy to make out, and red paint
would originally have made the letters even clearer. By contrast, it requires
very sharp eyes to make out the incised wedges on Hammurabi’s stele from
the same distance.

Direct comparison of the size of the two very different scripts may not
be meaningful, but we may observe that the cuneiform script of CH is
about the same size as on many other inscriptions in the Louvre and
elsewhere, but the text is engraved in shallow incisions on hard diorite
stone and is considerably less easy to read than contemporary cuneiform
inscriptions carved on softer stone. The letters of GC, by contrast, are a
licdle larger (2.5—3 cm.) than those of most of the contemporary inscriptions
from Gortyn (4.72-140), and their neatness and clarity are striking. These
physical features suggest that whoever inscribed CH was not primarily
aiming to assist readers, and this would be another indication that these
laws were not written primarily in order to be read and used in actual
litigation.

We should note that similar views have recently been proposed for
several other premodern collections of laws, especially those from medieval
Europe, where there is growing resistance to the straightforward use of
these collections by legal historians as if they were legislation in the modern
sense.” Thus far there is little consensus, but Wormald 1999, for example,
has argued that the law collections of the Anglo-Saxon kings are expressions

" Although many other fragments of CH have been found, the copy in the Louvre is the most
complete and is generally agreed to date from the time of Hammurabi, when a number of copies
were probably made and set up in different parts of the kingdom. See Driver and Miles 1952: vol. 1,
27-30, M. Roth 1995: 73.

" I claim no expertise in the area of medieval law; works that T have found helpful include Green 1994,
Wormald 1999, Wickham 2003, and the essays in Davies and Fouracre 1986 and McKitterick 1990.
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of an ideal law, derived ultimately from a biblical model of justice.”” The
Anglo-Saxon collections may have incorporated laws from actual cases at
the time, but they appear to have had little practical authority or influence
on actual litigation. Instead, their purpose was at least in part ideological:
to present an image of the king as just legislator, heir to a tradition going
back to Moses. The best known of these texts, the laws of King Alfred
(871-99) preserved in the Domboc (Book of Dooms or Laws), was appa-
rently not aimed at the people who had to live under them but at the
relatively small group of royal officials, clergy, and intellectuals who then
and in the future would be judging the character of Alfred and the success
of his regime. Thus, we can use these laws to learn something about actual
law at that time, but they are not actual legislation in the sense of rules
enacted to control or influence people’s conduct under the law. It has
similarly been suggested that some of the medieval law collections from the
continent, such as the Frankish collection known as the Lex Salica, may
also have been written for ideological purposes rather than as legislation.™

Now, if premodern collections of laws from medieval Europe and the
ancient Near East were not true legislation intended for use in actual legal
affairs, why should we think that GC was different? Perhaps it too was not
meant to be used in actual litigation but served primarily as a visual sign of
authority, which few people actually read or used. For its monumental
visual impact, GC certainly has few rivals. On the other hand, physical,
stylistic, and organizational features of other inscriptions indicate that they
were in fact meant to be read and used by members of the community
beyond the ruling elite, and these same features are found in GC.

I have already noted the large, clear, (originally) painted letters, con-
veniently arranged in columns. Another clear indication that GC was
intended for actual use is the inclusion of several provisions concerning
retroactivity (Westbrook 1989).”” In contrast to CH which lacks any

** Contra Keynes 1990, who grants the written law some authority in Anglo-Saxon England; he sees it
as primarily intended for the king’s reeves, who had the primary responsibility for enforcing order,
but notes that the king’s (oral) word was still the supreme law. Griffiths (1995: 11-19) also adds a note
of caution about Wormald’s views.

“The Franks, then, were not so much creating law for subject peoples as coaching them in the value
of having written law ... Frankish /ex was to all appearances as inert as it was anonymous . .. Its
subsequent fossilization implies that it soon became more a symbol than a tool of Frankish
ascendancy” (Wormald 1999: 44—s). Similarly, Wickham argues that to understand how dispute-
settlement worked in practice in medieval Europe one must start with records of actual cases, which
“are as close as we get to how things happened — certainly far closer than the idealizations of written
law” (in Davies and Fouracre 1986: 228). On early codes, see also Diamond 1971: 4754 (the Anglo-
Saxon law collections “are literature rather than law,” p. 53); Goody 1986: 135.

** Recall that Draco’s law also contains an explicit provision of retroactivity.

2.
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concept of a historical moment for legislation, the author of GC under-
stood the need to situate his legislation within a historical process in which
a law becomes valid at a specific moment in time. The clearest evidence of
this is 5.1-9:”

A woman who does not have any property, either as a gift from her
father or her brother or as a pledge or inheritance as of the time
when the Aithalian szartos, Kyllos and his colleagues, formed the
kosmos, these women shall obtain their share [of the inheritance];
but for women before this time no legal action shall be taken.

This provision specifies the date when it takes effect, thereby acknowl-
edging that it belongs to a historical moment in time. The clause just cited
also recognizes and addresses the potential conflict between this legislation
and previous laws or customs that may differ from it, specifying that the
old rules govern cases up to this time, but after this date these new rules are
in effect. This and the other provisions concerning retroactivity show
conclusively that the Code was intended to guide the conduct of members
of the community and provide practical rules for resolving disputes.

5.1-9 is the first of five provisions in the Code, where a rule is specified as
not being retroactive (the others are 6.9-25, 9.7-17, 11.19-23, and 12.1-5); *
this is also the only such provision with a date, and it probably represents
the date on which the whole Code takes effect. As the only date in GC,
moreover, it probably was intended to stand as the effective date for all the
other provisions of GC, and more specifically to apply to the other
provisions for non-retroactivity. It is understandable that the legislator
would insert a date for the Code at the earliest point where the question
of retroactivity is explicitly addressed, since a date would not have been
needed before this point; and once the date had been given, there would be
no need to provide it again. This date, then, probably stands as the date for
the entire Code.

The practical purpose of GC is also indicated by the fact that it pays

much more attention to procedure in court than does CH.”” CH and most

» Unless noted, translations of GC are my own, sometimes based loosely on Willetts 1967. I do not
normally cite the Greek, since the text of GC is for the most part unproblematic.

** See further Gagarin 1994. The provision in 4.52—5.1— “Any (daughter) to whom he gave or promised
(something) before is to have these things, but from the paternal property she is not to receive (by
inheritance) anything else” — reads a little like a provision of retroactivity, but I understand “before”
here to mean before the father’s death, not before the enactment of this law.

* 1 treat this matter more fully in Gagarin 2001. The other premodern codes I discuss there are, in
addition to CH, the Lex Salica, the Lombard laws in Rothair’s Edict, and the nineteenth-century
Chinese Code of the Qing Dynasty.
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other premodern collections of laws are primarily concerned with setting
penalties for crimes and otherwise providing rules of conduct; they pay
little attention to procedures for settling disputes and when they do, the
procedure mentioned is commonly an automatic procedure such as an
oath or an ordeal. By contrast, GC is less concerned with fixing punish-
ments for crimes but contains many provisions about judicial procedures.
In legislation intended for actual use procedural details are as important
as substantive rules (some would say more important), since those using
the legislation must know how they should proceed to prosecute a case or
defend themselves. But procedural details are of little significance in a set
of laws intended to show its readers the norms and values of the society or
of its ruler.

Moreover, the procedures commonly specified or alluded to in GC and
other laws from Gortyn all indicate that litigants pleaded their cases orally
before a judge who decided the case on the basis of these pleadings. One
indication of the oral character of procedure is the frequent occurrence
(more than a dozen times each in GC) of two verbs designating the activity
of litigants or witnesses in court: malen, meaning “plead, contend in court,”
is always used of a litigant, and ponén, meaning “say, declare,” usually in
court, is used of either a litigant or a witness.”® By contrast, the non-Greek
codes make almost no reference to anyone speaking in court. This does not
mean that judicial procedure was not important in practice or that litigants
in other cultures did not speak in court; we know from other documents
that they did, but the portrayal of litigation in CH does not reflect this
reality.”” But since these non-Greek collections were not intended for
practical use, it was not important that they include information about
procedure in court. Thus, the inclusion of rules for litigation in the Code is
one more indication of the practical aims of its author, just as the absence
of such rules in CH is another sign of Hammurabi’s lack of interest in the
practical use of his laws.

This different approach to legislation also corresponds to a different
understanding of justice. Legislators in these other cultures aimed to
portray justice as a matter of the appropriate punishment for each crime;

*¢ These verbs with their compounds also occur regularly in earlier fifth-century laws from Gortyn
(4.41—71): malen occurs eight times (41 (3x), 42 (2x), 47 (2x), 57), ponen four times (41 (2x), 42, 46).
For malen and ponén in sixth-century laws at Gortyn and elsewhere, see Chapter Five, n. 23.

*7 In Egypt, on the other hand, complaints had to be submitted in writing, probably as early as the Old
Kingdom (2700-2200); if the complaint was accepted, the defendant responded in writing, and
further arguments of both litigants were also submitted in writing (Versteeg 2002: 130). This system
recalls the use of writing by Deioces after he has become king of the Medes.
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they saw no need to address the practical difficulties of determining the
guilt or innocence of the accused. By contrast, the Gortynian legislator,
even in the sixth century, considered it important to include information
about procedure in his legislation. This is in keeping with the deeply rooted
Greek view, going back to Homer, that a fair procedure for litigation is an
essential requirement of justice.

Lack of concern with procedural justice is only one way in which
Hammurabi’s justice differed from Greek views. The provisions about
building a house cited above illustrate a vicarious justice: in 230 the
builder’s son, who evidently is totally innocent, is put to death, not
the builder (cf. 210, cited below). The Greeks might at times subscribe to
principles of strict liability — in Homer unintentional killing appears to be
treated no differently from intentional killing (Gagarin 1981a: 11) — or even
joint liability — Hesiod warns that whole cities will be destroyed for the evil
deeds of kings (Works and Days 260—2), and Agamemnon sees nothing
wrong with destroying the city of Troy to avenge Paris’ theft of Helen
(Aeschylus, Agamemnon 810—28). But vicarious justice, where an innocent
person is punished instead of the guilty party (though Hammurabi pre-
sumably thought a son’s death would punish the father too) is foreign to
Greek thinking about justice, though sometimes resorted to in practice, as
when Medea kills Jason’s children. Hammurabi does not often resort to
such punishments, and when he does, he seems primarily concerned to find
a clever illustration of “poetic justice.” But the difference between his and
the Greeks’ views of justice is significant.

Besides retroactivity and oral procedure, another important difference
between GC and CH is the organization of laws in the two collections.
Given the length of both collections, I will limit my examination to a few
sections from each collection.

As we noted, Bottéro describes CH as an anthology of articles grouped
together according to subject: false testimony (1—5), theft (6—25), tenure of
royal fiefs (26—41), agricultural work (42—66), places of dwelling (67-2),%*
commerce (?-111), deposits and debts (112—26), wives and the family
(127-94), assault and battery (195-214), free and subordinate professions
(215-77), and slaves (278-82).”” Bottéro also claims that these “chapters” (as
he calls them) are organized in a linear fashion in which one chapter follows

*$ A gap in the preserved text prevents us from being certain about the extent of this set of provisions
and the next.

* Bottéro 1992: 159. Others would group the laws of CH differently (see, e.g., Richardson 2000: 25-7),
but all would agree that they are grouped together loosely according to subject.
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another because it begins with a provision that is related to the last
provision in the preceding chapter (though his first example, assault and
battery following the family does not seem to support this conclusion).
In this respect, the overall organization of GC is quite similar: provisions
are grouped together into what I will call sections, generally marked off
by asyndeton (almost always accompanied by a gap), and many (but not
all) of these sections are placed next to other sections on related subjects.’
In terms of macro-organization, the author of GC does not appear to have
progressed much beyond the accomplishment of the earliest Gortynian
legislators, who already gathered laws on similar subjects together.

In terms of micro-organization, however, when we examine the arrange-
ment of provisions within these sections or chapters, the two collections
reveal important differences that are directly related to their different aims.
Two common tendencies in the arrangement of articles in CH at this level
are first, that laws stating penalties for different instances of the same kind
of offense are listed roughly in decreasing order of severity, and second that
closely related provisions, especially those that address contrary situations,
are often grouped in pairs. Both tendencies are evident in 209-14:"

209. If a man has struck the daughter of a man and has made her lose
her unborn child, he shall pay ten shekels of silver for the foetus.

210. If that woman has died, they shall kill his daughter.

211. If he has made a commoner’s daughter lose her unborn child by the
violence, he shall pay five shekels of silver.

212. If that woman has died, he shall pay half a mana [= 30 shekels] of silver.

213. Ifhe has struck a man’s slave-girl and made her lose her unborn child,
he shall pay two shekels of silver.

214. If that slave-girl has died, he shall pay a third of a mana [= 20 shekels]
of silver.

These articles further illustrate Hammurabi’s view of justice as a matter of

fitting the appropriate punishment to the crime, in some cases (such as 210)

according to the principle of the lex talionis (see above on 229—30). The

punishments generally follow a linear order according to the severity of

each, which depends on the status of the victim. Here, the second member

of each pair is a more serious offense than the first and is published more

severely, but the three pairs are arranged in descending order of severity.

*° Gagarin 1982. The main modification I would now make to that study would be to recognize that, as
we saw in other fifth-century texts from Gortyn, the use of asyndeton and gaps in GC may not
follow quite such strict rules as I assumed at the time.

*" 22930 (quoted above) and the rules on adoption discussed below also reveal many of these tendencies.
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This arrangement is well suited to illustrating Hammurabi’s justice, for

when offenses are arranged in order of severity (whether increasing or

decreasing), one can easily see that the punishments are also so arranged.

This group of provisions also illustrates other features of CH, such as the

repetition of nearly identical language in closely related provisions. And in

keeping with the particularization that Bottéro notes, Hammurabi does
not say what should happen if the assailant has no daughter, or if he kills
another man’s son.

The desire to find the appropriate penalty is particularly evident in the
chapters of CH we would call criminal law, the laws on theft (6-25) and
assault and battery (195—214). By contrast, GC seems less interested in
establishing appropriate penalties for such crimes, for it has only one
section, at the beginning of column 2, where several rules stating an offense
and a penalty follow in close succession (2.2—45):""

1. If someone rapes a free man or free woman, he shall pay a hundred staters.

2. If it is someone from the apetairos class,” (he shall pay) ten (staters).

3. And if a slave (rapes) a free man or woman, he shall pay double.

4. And if a free man (rapes) a male or female serf, (he shall pay) five
drachmas.

And if a serf (rapes) a male serf or female serf, five staters.

. If someone should forcibly overcome a household slave woman, he

shall pay two staters.”*

. But if she has already had intercourse, (he shall pay) one obol by day.

But if at night, two obols.

. And the slave woman shall be preferred in the oath.

10. If someone attempts to have intercourse with a free woman who is
under the guardianship of a relative, he shall pay ten staters, if a witness
should testify.

1. If someone is caught committing adultery with a free woman in her
father’s, brother’s or husband’s house, he shall pay a hundred staters.

12. And if in someone else’s house, fifty (staters).

204

O o\

?* For ease of reference, I have numbered these provisions as single laws, in the same manner as the
articles in CH are normally numbered, though this is not normally done for GC. A stater is worth 2
drachmas and a drachma is worth 6 obols.

* An apetairos is apparently a free person but not a full citizen. In provision 4, the “serf” (woikeus) was
apparently a free person, but the category was often assimilated to that of slave. See Lévy 1997,
Willetts 1967: 12-17.

?* The difference between “rape” and “forcibly overcoming” appears to be that the latter refers to a
master who pressures a slave to have intercourse, though he does not necessarily use physical force.
Davies (1996: 40) considers it a fault that the difference between these acts is not defined, but the
meaning of the words was probably clear to readers at the time.



158 7 Writing the Gortyn Code

13. And if (he is caught committing adultery) with a woman belonging to
[i.e. the wife, sister, or daughter of] an apetairos, (he shall pay) ten
(staters).

14. And if a slave (is caught committing adultery) with a free woman, (he
shall pay) double.

15. And if a slave (is caught committing adultery) with a slave, (he shall
pay) five (staters).

This is the only passage at Gortyn with a list of crimes and punishments,

and a number of differences from CH are evident. First, the provisions are

grouped according to the nature of the crime — rape, forcible intercourse,
attempted seduction, adultery — but not according to severity, at least not if
the amount of the penalty is an indication of the severity of each offense.”

Second, provisions in GC are rarely structured as a pair of alternatives (only

7 and 8 above). Third, although similar circumstances and penalties are

repeated in many of these laws, GC mostly avoids the word-for-word

repetition common in CH, preferring ellipsis (the omission of words)
rather than repetition.3(’ Fourth, the penalties in GC consist entirely of
fines and do not match the crimes in specially appropriate ways, as they do
in CH (e.g. a daughter for a daughter). Fifth, these provisions are more
complete in their coverage than similar provisions in CH, though some
possible offenses (such as the rape of an apetairos by a slave) are missing.””

Finally, and perhaps most important, some of the provisions include

procedural rules together with penalties for offenses.

Procedural rules are first introduced after the rules setting penalties for
forcible intercourse (6-8), which are followed by a provision (9) that the
oath of a slave woman will be preferred. This provision must envision a case
where the facts are disputed,}x and its inclusion shows that the legislator
gave some thought to difficulties that might arise during actual litigation.
The rule about attempted intercourse (10) also contains a clause about

? If we convert all the payments into obols (cf. Willetts 1967: 10), the results are 1200, 120, 2400, 30, 60,
24, 1, 2, 120, 1200, 600, 120, 2400, 60.

See further, Gagarin 1999. In my translation I have tried to suggest the Greek style by bracketing
words omitted in Greek, but I have not tried to replicate the conciseness of the Greek by omitting
these words entirely (e.g., 15: “if a slave with a slave, five”).

Davies (1996: 42) is quite critical of the fact that not all possible circumstances are addressed. I
suggest this is a question of whether the glass is half empty or (more than) half full. It is impossible
for any code to cover every possible situation, and in contrast with CH, the presence of so many cases
in GC is more impressive than the absence of some possible cases. We might note that medieval
codes sometimes go to ridiculous extremes in attempting to cover every possible case, for example,
listing the compensation owed for every possible injury down to each finger and toe.

The dispute would probably center on whether or not the woman was a virgin at the time, for which
it might be difficult to find any evidence other than the two sides” statements.

36
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procedures (“if a witness should testify”). And the last provisions I have
cited (11-15 on adultery) are followed by an extensive group of procedural
regulations (2.28—4s5).”” CH, by contrast, and the other non-Greek collec-
tions almost always simply state the facts, as if they were undisputed, and
show little concern for disputes that might arise about the guilt or inno-
cence of the accused.*’

The laws at Gortyn and elsewhere often include procedural rules; as in
Draco’s homicide law, these provide guidance to litigants who otherwise
might not know how to proceed. Similarly in GC, the addition of proce-
dural regulations to a list of offenses and punishments shows that the
legislator was concerned not just to let judges and others in the community
know the consequences of certain actions, but to help judges and litigants
manage the actual litigation that might result from these rules. This, then,
is another indication that the Gortynian legislator intended his laws to be
read and used by actual litigants.

No other section of GC presents such a list of offenses and penalties.
The organizational structure of other large sections varies but most show
clear signs of conscious organization and in most the arrangement is
logical and hierarchical: a general principle may be followed by rules
concerning its implementation or punishing non-compliance (or both);
groups of provisions may follow one another in the order in which actual
disputes would evolve; and within such structures sub-sets of provisions
may be arranged in various ways, such as providing alternative courses of
action. We will examine in some detail the organization of one large
section of GC (disputes about persons) and will then look more briefly
at two others (inheritance and “heiresses”). Finally, we will compare the
section on adoption in GC with the treatment of the same subject in CH.

I begin with the first section of GC (1.2—2.1), which has perhaps the most
sophisticated structure in the Code.”

1. (1.2-14) Whoever is going to contest (the status of) a free man or (the
ownership of) a slave is not to seize him before trial. If he does seize him,
let (the judge) sentence him to pay ten staters for a free man and five for
a slave because of the seizure, and let him rule that he release him within
three days. And if he does not release him, let him sentence him to pay a

? “Let (the captor) declare to the relatives of one who is caught before three witnesses that he is to be
ransomed within five days; and to the master of a slave before two witnesses; etc.”

4 Of course, in most legal systems many laws prescribe consequences for many offenses without saying
how disputes over the facts might be handled. In modern systems such procedural matters are often
addressed in provisions entirely devoted to procedure, but this is not the case with CH.

# The division and numbering of paragraphs in this section and the others I examine below are my own.
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stater for a free man and a drachma for a slave for each day until he
releases him. And the judge is to decide about the amount of time after
swearing an oath. If he should deny he seized him, the judge is to decide
after swearing an oath, unless a witness should testify.

2. (1.15-24) If one party contends that he is a free man and the other that he
is a slave, whichever ones affirm that he is a free man shall prevail. And if
they contend about a slave, each affirming that he is his, if a witness
testifies, (the judge) is to rule according to the witness; but if they testify
either for both sides or for neither, the judge is to decide after swearing
an oath.

3. (1.24-39) When the person in possession (of the disputed person) loses
the case, he is to release the free man within five days and return the slave
into the hands (of the proper owner). And if he does not release (the free
man) or return (the slave), let (the judge) rule that (the successful party)
win, in the case of a free man fifty staters and a stater for each day until
he releases him, and in the case of a slave ten staters and a drachma for
each day until he returns him into the hands (of the proper owner). And
when the judge has ruled, after a year (the winner) is to exact a triple
fine*” or less, but not more. And the judge is to decide about the amount
of time after swearing an oath.

4. (1.39—49) And if the slave concerning whom (a litigant) has lost the case
takes refuge in a temple, (the loser) shall summon (the winner) in the
presence of two free adult witnesses, and either he himself or another for
him shall point him out at the temple where he is taking refuge. But if
he does not summon him or point him out, let him pay what is written.
And if he should not give him back even in a year, he shall pay the single
penalties.

5. (1.49—s1) If (the slave) dies while the case is being tried, he shall pay the
single penalty.

6. (r.51—5) If a kosmos® seizes (someone) or another (seizes someone)
belonging to a kosmos, it shall be tried after he leaves office, and if
(someone) loses, he is to pay what is written from the day (he seized him).

7. (1.56—2.2) There is to be immunity for one who seizes a person who has
lost a case or has indentured himself.

** The meaning of #a tritra is uncertain. In 4.43.46 the context implies “one-third” (Chapter Six, n. 38),
but here a reduction of the fine after a year makes little sense, since this would encourage a
delinquent not to pay the fine until a year had passed.

* The kosmos is the highest official in Gortyn. We do not know if there was more than one at a time, or
how long his term was (most likely a year). An early law at Gortyn (4.14) prevents a kosmos from
serving another term until ten years have passed.
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This section of GC deals with two sorts of disputes about persons, whether
a person is slave or free, and whose slave a person is. It begins with the
general rule that someone who disputes a person’s status must not seize
that person by force but must take his dispute to court. The next provision
specifies the consequences of non-compliance with this rule — the violator
is fined and must release the person he seized. Then the law specifies the
consequences of not complying with the injunction to release the man.
Then, only after completing the rules for punishment of illegal seizure,
does the legislator return to the initial prohibition against seizure and
specify the procedure to be followed if the person accused of seizure denies
it. And only when all aspects of the subject of illegal seizures have been
addressed, does the law finally turn to the dispute itself (paragraph 2), since
whether or not there was an initial seizure, sooner or later there will need
to be a trial to decide the issue of status or ownership. The two kinds of
cases, status and ownership, are taken up in turn, with procedures provided
for each kind of case that depend primarily on the availability of witnesses.
Next (3) come rules stating the consequences when the possessor of a
disputed person has lost the case: he is to return a slave or release a free
person, and penalties are stated for failure to comply in each case. Two
further provisions then address enforcement of these penalties. Finally, the
section ends with four additional rules (4—7) covering special situations —
a disputed slave who seeks asylum in a temple, a disputed slave who dies, a
dispute when one party is kosmos, and disputes about a person who has
been convicted or is indentured.

As in Draco’s law, the rules in this section are arranged logically and
hierarchically, and to some extent chronologically (Lévy 2000a: 196—7), so
as to provide a systematic and comprehensive treatment of the subject. The
section as a whole has two main objectives: to prevent anyone from seizing
a person whose status or ownership is in dispute before trial and to punish
anyone who does (1), and to prescribe rules for trying disputes and for
punishing non-compliance with judicial verdicts in these cases (2—3). The
first of these (illegal seizure) is fully treated before the rules for deciding
status or ownership are given, presumably because a seizure would need to
be redressed before a trial took place. After these two parts, the legislator
added a miscellany of rules for special situations that might arise (4—7).
In paragraphs 1, 3, 4, and 6 provisions are arranged chronologically, but
s and 7 are single provisions that stand alone. In paragraph 2, the rules for
deciding cases are arranged by subdivision: first disputes about status and
then disputes about ownership, the latter being further subdivided accord-
ing to the availability of witnesses for one side, or for both or neither.
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Some of the methods of organization here, including the addition of
consequences for non-compliance and the juxtaposition of alternatives, are
found elsewhere at Gortyn, but the scale and complexity of organization
in this section is unparalleled, and must be the work of a legislator with
exceptional ability and experience, who devoted time and effort to the task
of creating a clear, well-organized, and practical statement of the rules for
these kinds of disputes. He must have been motivated in part, at least, by a
desire to assist litigants who would need guidance in managing these sorts
of disputes and judges who would handle the cases.

This degree of systematic organization is unparalleled in Near-Eastern
laws, and I am not aware of any other premodern legislation that is
organized in this fashion. In fact, even the small methods of organization
found in earlier laws at Gortyn are rare in non-Greek collections. In only
one of the laws in CH (178), for example, is a provision requiring some-
thing followed by another stating the consequences of non-compliance,
which is one of the basic elements of organization at Gortyn. And although
there are examples of this arrangement in Middle Assyrian Laws and Palace
Decrees and in the Hittite laws (see M. Roth 1995), in general the con-
sequences of non-compliance are of little interest to the authors of pre-
modern law collections outside of Greece. Any such concern, as with
procedural rules, would be practical, and thus foreign to the aims of
Hammurabi and other Near-Eastern legislators.

Finally, beyond the clear and coherent organization of this first section
of GC, we must note the reasonableness and relative liberality of its rules.**
The insistence on law not force, and the provision that the judge should be
guided by witnesses where these provide guidance but should otherwise
decide himself are generally consistent with our own view of law and legal
procedure. In a society where slavery was taken for granted, moreover, the
law creates a surprising bias in favor of free status, and allows slaves to take
refuge in a temple with no penalty for his previous owner as long as he points
out the refugee.”” And, it seems both reasonable and wise that the legislator
decided that trials involving the 4osmos should be postponed until after his
term in office has ended, though any fines levied at that point are to take
effect from the original time of the dispute. The U.S. Supreme Court would
have done well to adopt such a rule in the case of former President Clinton.

# “Reasonable” and “liberal” are, of course, loaded terms. I understand them in the context of classical
. « »
liberal theory and the common-law standard of reasonableness and the “reasonable man.
+ Recall also that in a case of alleged rape (# 9 above), a slave woman’s oath is given preference over that
of her free assailant.
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No other section of GC is organized in quite this way, but logical and
systematic organization is also evident in several other sections of the Code,
including the two largest, inheritance and “heiresses.” The rules concerning
inheritance (4.23—5.54) are relatively straightforward and were probably
less difficult to organize than the rules on disputed status. The first part of
this section (4.23—5.9) provides the ground rules, as it were; these specify
what comprises the (separate) estates of the husband and wife, state the
basic formula for division of an estate at Gortyn (“the sons, however many
there are, are each to receive two shares, while the daughters, however
many there are, are to receive one share each,” 4.39—43),° and allow an
alternative means of providing for a daughter by giving her gifts equivalent
to her share of the inheritance before her father dies, probably as a kind of
dowry when she is married.

After dealing with these matters, the law specifies the order of inher-
itance, beginning with the direct descendants and continuing with the
other groups who will inherit if there are no heirs with higher priority: “if
there are children, or children of children, or children of children of
children, these are to have the property” (5.9-13); and “if none of these is
alive but there are brothers of the deceased and brothers’ children, or
children of these, these are to have the property” (5.13-17). After this come
three more groups — sisters of the deceased with their children and grand-
children, other relatives, and other members of the household*” — who will
inherit in that order (5.17—28). The rest of this section (5.28—s54) then
consists of five rules about how the estate is to be divided among the
heirs: (1) if some heirs wish to divide the estate and others do not, those
who wish to divide have control; (2) anyone who takes property after the
judge has ruled is to be fined; (3) the judge will decide about movable
property; (4) if the heirs cannot agree about the division, the property is to
be sold and the proceeds divided; (5) three or more witnesses must be
present.

Here too, the overall arrangement is clear and logical: first come general
rules specifying what comprises the estate and that males inherit twice as
much as females. These are followed by rules specifying in detail the order
of inheritance, which are so extensive as to provide an heir for almost any
estate. The section ends with rules about dividing the estate in case of

46 The male bias in this rule is less severe than at Athens, where daughters inherit nothing,
47 The precise composition of the last two groups is uncertain, though it was probably clear to
Gortynians.
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disagreement among heirs. The arrangement of provisions within these
three parts varies from strictly logical in the second (“X inherits; if no X,
then Y; if no Y, etc.”)*" to moderately cohesive in the other two. The five
rules in the third part appear to have been devised as separate provisions
rather than a systematic treatment of disputes about division; they come in
a reasonable order but several other arrangements would be equally rea-
sonable. The first part addresses three topics (the composition of estates,
the formula for division, and alternative gifts for daughters), but these are
not made clear by the organization, since after the first rules about the
composition of the estate come (a) the formula for division between sons
and daughters, followed by (b) the rule that a mother’s property should be
distributed like the father’s, after which comes (c) the rule that daughters
receive their share “as is written” even when there is only a house. A clearer
order might be to put (b) first together with the general rules about
distribution; then (c) would follow immediately after (a), the provision
to which it refers (“as is written”). In sum, the organization of the section is
clear and coherent but not quite as logical as in the section concerning
disputes about persons.

The laws concerning the so-called heiress™ form by far the most exten-
sive section of GC (7.15-9.24). These rules are particularly complex because
their main purpose is to ensure that an heiress will marry and produce an
heir to whom she can transmit her father’s estate, and they must remain
flexible in view of the many special situations that could arise in such cases.
Behind the rules lies the tacit understanding that many claimants will want
to marry a rich heiress but few if any will want a poor one.

More than half the section (7.15-8.40) contains rules for the marriage of
an heiress to the appropriate male (cf. 5.9-28):

The heiress is to marry her father’s brother, the oldest of those
living. And if there are more heiresses and father’s brothers, they
are to marry the next oldest in turn. But if there are no father’s
brothers but sons of the father’s brothers, she is to marry
the oldest brother’s (son). And if there are more heiresses and
brothers’ sons, the others are to marry the sons of the next oldest in
turn. (7.15-27)

# The rules on reconciliation in Draco’s homicide law have the same form.

4 Like the Athenian epikleros, the “heiress” (patraiokos) at Gortyn is a daughter whose father has died
and who has no brothers (or brothers’ sons). Thus she, along with any sisters she may have, is to
some extent a vehicle through whom her father’s estate is transmitted to future generations.
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After these come rules providing for contingencies: the claimant or the
heiress is too young to marry, the claimant does not want to marry her or
she does not want to marry him, or there is no claimant. Then the legislator
addresses the possibility that a woman who is already married might
become an heiress: if she wishes to leave her husband or if she is a
widow, she must marry the claimant unless she already has (male) children,
in which case she need not marry. Finally, if a married heiress’s husband
dies or leaves her, if she already has (male) children, she is free to marry as
she pleases, but if she does not, she should marry the claimant “as is
written.”

Up to this point (8.40), the rules governing an heiress are systematically
organized to ensure that, unless she is already married or has male children,
she will marry the closest possible relative of her father, as long as they are
both of age and willing. The rest of the section (8.40-9.24) contains a
diverse set of rules only loosely related to one another, beginning with the
definition of the heiress (8.40—2) as “one who has no father or brother from
the same father.” It may seem odd that the definition of an heiress is not
placed at the beginning of the section, but most readers would probably
know what an heiress was, and so the precise definition could be taken for
granted at first. Here the definition stands alone, marking a transition from
rules about the heiress’s marriage to rules specifying how the estate should
be managed while the heiress is not of age and what to do if someone
marries an heiress “otherwise than is written” (inform the Kosmos). The
rules allow the sale of part of the estate to satisfy a debt but not otherwise.
The section ends with rules about procedure in court in disputes concern-
ing an heiress’s property.

Like the section on status disputes in column 1, this section first
addresses its main concern, the heiress’s marriage, in a well-organized set
of rules occupying the first two-thirds of it (7.15-8.40); these first treat
unmarried heiresses and then those who are already married. These rules
are followed by additional provisions, (8.40—9.24), in no particular order,
including the definition of an heiress and other matters that did not fit
easily into the earlier rules. Although the organization as a whole is looser
than on column 1, mostly because of the greater number of provisions
and the greater complexity of the situations that might arise, the legislator
has nonetheless produced a clear and reasonable structure that anyone
who wished to know what to do with an heiress could read and follow
with relative ease.

Our last example of organization in GC is a shorter section, on adop-
tion (10.33-11.23). Although the arrangement of provisions here is not
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substantially different from what we have already seen in other sections, it
is worth citing them in full as a basis for comparison with the rules on
adoption in CH, which are roughly the same length:’®

1. (10.33—4) Adoption can be made from whatever source one wishes.

2. (10.34—9) Adoption is to take place in the agora when the citizens are
gathered, at the stone where proclamations are made. And the adopter
should give his own hezaireia (“cohort”) a sacrificial victim and a measure
of wine. vacat

3. (10.39—45) If (the adopted son) receives all the property and there are
not also legitimate children, he is to fulfill all the adopter’s religious and
secular obligations and is to receive the property just as is written in the
case of legitimate children.

4. (10.45-8) If he does not wish to fulfill these as is written, the next-of-kin
are to have the property.

5. (10.48—s2) If the adopter has legitimate children, among the male
(heirs) the adopted son (is to receive a share) in the same way as the
females receive a share from their brothers.”

6. (10.52-11.5) If there are no males, but females, the adopted son is to
have an equal share, and he is not required to fulfill the adopter’s
obligations and accept the property that the adopter leaves.

(11.5-6) But the adopted son is not to have any more. vacar
(11.6-10) If the adopted son dies without leaving legitimate children,
the property is to revert to the adopter’s next-of-kin.

9. (1r.10-17) If the adopter wishes, let him renounce [the adoption] in the
agora from the stone from which proclamations are made at a gather-
ing of citizens. And he is to deposit ten staters with the court, and let
the rememberer (mnamaon) of the magistrate concerned with foreigners
pay it to the person renounced.

10. (11.18-19) Let not a woman adopt, nor a minor. vacat

1. (1r.19—23) These rules are to be followed from the time he wrote these
writings, but in matters before this time, in whatever way someone has
(property), whether by adoption or from an adopted son, there can no
longer be any legal action.

In this section I have recorded the gaps on the stone (vacat) because more

than in some other sections they provide a guide to its structure. It has four

parts: 12 state the general rule that adoption can come from any source and

® N

> For an earlier, somewhat different analysis of this section, see Gagarin 2006b; for discussion of some
of the issues raised in this section, see Maffi 1991.
> Le. the one-half share of the inheritance that a daughter receives compared to a son (4.39—43).
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specify the procedure for adopting. 3-7 give rules for inheritance of the

property depending on whether or not the adopter has other legitimate

children. 8-10 then give three separate rules relevant to adoption: inheritance
of the adopted son’s property if he dies without children (this could also be
grouped with the rules in 3—7), the procedure for revoking an adoption, and

a prohibition on women and minors adopting. The section ends (11) with

a statement that these rules take effect immediately but are not retroactive.

Once more, the arrangement is logical and partly chronological, similar
to what we have seen elsewhere but perhaps more tightly organized,
possibly because there are fewer provisions.”” The legislator’s first concern
is general: to allow adoption and specify the proper procedure for it. He
then addresses what appears to be the law’s main concern, division of the

adopter’s property after his death (3—7); the rules in this part follow a

logical order of division (there are or are not legitimate children) and

subdivision (there are legitimate children but they do or do not include
males). Three more rules address additional concerns, and a statement of
non-retroactivity ends the section. This arrangement is clear and coherent,
with the law’s main concern, inheritance, coming right after the basic rules
for adoption. The three rules after this are also in a reasonable order,
though the rule that women and minors cannot adopt might have been
put somewhere else. But like the definition of the heiress, it makes explicit
something most readers would take for granted, that an adopter would be
an adult male, and so it does not need to be featured more prominently.

Finally, the provision for non-retroactivity naturally comes at the end.

The rules on adoption in CH (185—93) take a different approach to the
subject.”

185. Ifa man has taken in a tiny child at birth as a son and has brought him
up, that ward shall not be reclaimed.

186. If a man has taken in a tiny child as a son and then soon after he has
taken him in his father and mother search him out, that adopted child
shall return to his father’s house.

187. The son of an official with a position in the palace and the son of a
priestess shall not be reclaimed.

>* Davies 1996: 40 singles out this section on adoption as an extreme example of systematization in the
Code: “This really is codification: a general principle is enunciated, whether enabling or prohibitory
(here enabling), a cross-reference to existing law is inserted, and the likely circumstances arising from
its application are envisaged and systematically provided for — altogether a model of a modern major
general law.” I do not disagree, but I think Davies exaggerates the difference between this and other
sections of the Code.

Richardson puts 192 and 193 in a separate section on child care problems, but the problems these
rules address nonetheless involve adopted children; see the detailed study of Westbrook 1993.
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188. If a professional craftsman has taken in a child as a ward and has
instructed him in manual skills, he shall not be reclaimed.

189. If he has not instructed him in manual skills, that ward shall return to
his father’s house.

190. If a man has not counted together with his own sons the child whom
he has taken in as a son and whom he has brought up, that ward shall
return to his father’s house.

191. If a man has established his house after taking in a child as a son and
bringing him up, and then has his own children and reaches a decision
to expel the ward, that child shall not go away empty-handed. The
father who brought him up shall give him as his inheritance one-third
of his wealth, and then he shall go away. He shall not give him any
field, orchard, or house.

192. If the son of an official or the son of a priestess has said to his father or
mother who has brought him up, “You are not my father. You are not
my mother,” they shall cut out his tongue.

193. If the son of an official or the son of a priestess declares he knows his
father’s house, and he hates the father and the mother who have
brought him up, and he has gone away to his father’s house, they
shall pull out his eye.

All these rules essentially address one kind of concern: the conditions under
which an adopted child must or may or may not return to his natural
parents. The Babylonians may have considered this the most important
issue concerning adoption, but from the Greek perspective, it seems odd
that Hammurabi included only these rules. Clearly he does not have the
same aim as the Greek legislator, who produced a more comprehensive set
of rules. Instead, these are highly particularized rules (as Bottéro would
say), each addressing a specific situation.

If we look more closely at the arrangement of these rules some patterns
appear. Eight of them form four pairs (185-6, 188—9, 190-1, 192-3), the
ninth (187) being a supplement to the first pair. In each pair, moreover, the
two rules between them present a contrast or opposition. The first pair
(185—6) allows the natural parents to reclaim their child soon after he is
adopted (as a baby) but not after he has been reared, a reasonable dis-
tinction. 187 then adds an exception to 186, prohibiting children of certain
parents from being returned after they have been adopted.”* The second
pair (188—9) contrasts two craftsmen who adopt: the one who teaches his

> Tt is not clear to us, but probably was to people at the time, why children of these parents are treated
differently — perhaps because these people were forbidden or unable to have natural offspring.
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adopted son his craft should keep his son, but the one who fails in this duty
may rightly lose his son; again, the consequence in each case seems fair. The
third pair (190-1) appears to contrast the adopter who has natural children
when he adopts with one who only has children after he has raised the
adopted son. It is not clear why the first child receives nothing, whereas the
second receives a share of the estate. Finally, the last pair (192—3) adds rules
that support 187 (prohibiting an adopted son from returning to certain
types of natural parents).”” Here there is only a slight contrast between a
son who verbally renounces his adopted parent (who will lose his tongue),
and one who simply leaves his adopted home out of anger (who will lose an
eye). The first penalty obviously embodies the rule of lex zlionis, the
second is puzzling.

The rules in CH are thus arranged in four successive groups, each with
two contrasting provisions. For the most part, the different treatments
seem reasonable and appropriate, but there is no obvious reason for the
inclusion of only these particular rules or the order they come in.** And
because the rules address only the issues concerning the adopted son
leaving (or not leaving) his adopted father’s house and disregard many
other situations that adopters and adoptees must have faced, beginning
with the general procedure for adoption, they would have been of limited
practical value. Indeed, the narrow focus of the section suggests that it was
not intended to provide practical guidance, but rather to illustrate once
again the lawgiver’s principles of justice.

The differences in organization between the rules on adoption in GC and
CH confirm the essential difference in the aims of those who wrote and
displayed the two collections. In GC we see the same practical goal that
had motivated Greek lawgivers from the beginning: the rules are organized
in such a way as to be easily used by those who wished to adopt or had
disputes about adoption. Hammurabi’s adoption rules, on the other hand,
may contribute to making CH a lasting monument of his reign, in which
later generations can read examples of his outstanding sense of justice, but
these rules also show clearly that CH was not created for practical use but, as
Bottéro puts it (1992: 167), is “instructive and educative in the judicial order.”

As for questions about authorship and the source of the laws in GC, the
scale and complexity of organization in at least some of its sections strongly

* One might expect this pair to follow immediately after 187; it is not clear why it does not.

5¢ There might be a progression from general conditions under which the adopted son may return to
his natural parents (185—7) to the special case when a craftsman adopts (188-9) to a later time (190-3)
when the fully reared adopted son wishes to leave the house, but this is not at all clear.
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suggest that a single legislative mind was the guiding force behind the
Code. Such a sophisticated organization of some of the larger sections,
cannot have been achieved by a committee, let alone an assembly. A larger
group may have participated in the selection of laws to be included in the
Code, and may have ratified the final draft, but this organization points to
a single, unusually talented legislator as the one who envisioned the grand
scale of GC, selected the general areas to be covered, and arranged specific
provisions within these.

Some of the provisions may reflect recent (or not so recent) court
decisions, but all of them cannot have been based on “case law,” as
Davies (1996) argues. Even if a large number of cases concerning heiresses,
for example, had recently been decided in court, it is hardly possible that all
the situations envisioned in the section on the heiress had been the subject
of recent court decisions. Moreover, provisions that are explicitly said not
to be retroactive must have differed from traditional practices and must
therefore represent new ideas. Thus, the legislator must have supplemented
case law from other sources, including earlier legislation and custom. And
the comprehensiveness of some sections also indicates that the legislator
himself created some of these rules in an effort to anticipate potential
points of dispute that had not previously arisen. Surely a legislator inter-
ested in producing a systematic arrangement of provisions must have used
his experience and intelligence to fill gaps he perceived in case law and
traditional rules and procedures. All these considerations, then, suggest
that a single legislator most likely drafted the full text of GC, drawing on
earlier laws and custom, on the results of earlier litigation, and not least on
his own sense of fairness, reasonableness, and practicality.

Before leaving the question of organization one more feature of GC
remains to be considered, the six amendments inscribed at the end
(11.24-12.19). These provisions were added after the main body of the
Code was inscribed. They may have been inscribed by a different mason,
but any differences in writing are within the realm of normal variation, so
that whoever inscribed the main text may also have inscribed some or all of
the addenda. We cannot know when these addenda were added, but it was
probably not more than a few years after the body of the Code, and they
may even have been inscribed as soon as the mason finished the main text.
In any case, the mason clearly demarcated the addenda from the main text,
the last line of which (11.23), written from right to left, occupies only half
of the line, leaving the rest blank. The next line (11.24) then begins again
from the right, interrupting the boustrophedon pattern and indicating
a separate text. From here, the boustrophedon pattern is maintained, but
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each addendum begins on a new line and is marked by asyndeton and a
gap, three of which (11.26, 11.45, 11.55) are much larger than most other gaps.””

Five of the six addenda are amendments to different sections of the main
text, but the second (11.26-31), a general statement of the procedure judges
must follow in deciding cases, is not directly related to a single section but
applies to the whole Code. Davies (1996: 43—6) sees in these amendments a
movement away from the codification and systematization evident in
much of the body of the Code, and argues that they provide a “subversive”
effect that counteracts and corrupts the process of codification. But phys-
ical constraints made it very difficult to change a text once it was inscribed
on the stone. The Greeks could erase an entire text, and we have cases
where a few words were erased, either to correct a mistake or perhaps revise
a rule.” But if a new provision supplemented or altered an existing law
without invalidating it, then one must either erase the old law entirely and
inscribe the revised version in its place (which was totally impractical for a
text the length of GC), or add the amendment at the end of the text, leaving
it to the reader to understand that the old law is valid only as modified.
Greek readers undoubtedly became accustomed to this practice and could
without much difficulty combine the amendment with the main text.

This process of amendment would not affect the organization of the
original law, though it might modify its content, as we can see, for example,
in the new rules about heiresses that are added in 12.6-19:

If there are no orphan-judges, one is to treat heiresses according to
what is written, as long as they have not reached puberty. And
when, in the absence of a claimant or orphan-judges, the heiress is
brought up by her mother, the paternal uncle and the maternal
uncle who are specified in writing are to administer the property
and the income (from it) in the best way they can until she marries.
And she is to marry at the age of twelve or older.

Davies (1996: 44—s5) sees this addendum as making three changes which
“remuddle” the section of laws on the heiress (7.15-9.24, see above): it
introduces orphan-judges but does not say what these officials do (only
what should be done if there are not any); it replaces two earlier provisions
for administering the heiress’s property before she is married with a single

*7 There is a similar gap of half a line in the main text at the end of 10.32, which scholars have largely
ignored. It may indicate that the section on adoption (10.33-11.23) was also an addendum. This
would not significantly affect the following discussion.

# See, e.g., IG X11.9 1273/1274, line 4 from Eretria (Chapter Two, esp. n. 48).
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provision; and it sets the minimum age for marriage. This analysis is
misleading. First, orphan-judges must already exist; they are not being
introduced by this amendment, which merely specifies that if there are
no such officials, the rules for treating heiresses remain the same “as is
written” — i.e. as in the main body of the law. The position of orphan-judge
may have been created between the inscription of the main text and the
amendment, and it was probably understood that if there were such
officials, they would take care of the heiress before puberty. Second, the
addendum corrects a relatively minor and obviously flawed provision, that
an unmarried heiress (who might be only an infant) living with her mother
shall administer her property herself (8.47—53), directing instead that her
uncles shall administer it. Third, it specifies an age for marriage, which is
probably not a change but a clarification of a point omitted in the main
text. The addendum, in other words, corrects one small flaw in the main
law and clarifies two other points; far from muddling the law, it clarifies
and modestly improves it.

The other addenda work in similar fashion. The first (11.24—5) supple-
ments the prohibition on seizure before trial in 1.2-3, allowing anyone to
receive a man who was seized before trial.”” Whether this is a supplement or
new law (Davies 1996: 43) seems to me a distinction without a difference.
The second (11.26-31) does not amend any specific rule, but clarifies the
procedure for judicial decision, by providing a default process for use when
no instruction is given. 11.31—45 supplement the rules in 9.24—40 for
litigating claims against an estate, by adding an alternative procedure for
settling such claims without going to court. 11.46—s5 specify precise con-
ditions for taking the oath prescribed in 3.5-9. And 12.1—5 provide that the
rules in 10.14—25 are not retroactive. Thus, these later additions to GC
introduce one entirely new rule (11.24—s5), one minor change (12.9-17), and
several clarifications.

A modern legislator could easily integrate such changes into the original
text of the Code, but the technology of stone inscription made it necessary
to add provisions at the end. This is not a move away from codification and
systematization, even if provisions on the same subject end up separated
from one another. The aim of the Greek legislator is the same as that of a
modern codifier, to organize the laws as clearly and coherently as possible,
but the constraints of his writing materials make his final text different.
Davies may be right that the source of these changes was “feedback” but

9 T follow the common view of these lines (Guarducci, Willetts, Koerner, ez al.); for a different view see
van Effenterre and Ruzé 1994—s: vol. 11, 49.
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[ would not limit this to feedback from the political arena. Judges, litigants,
advisers and the legislator’s own experience may all have influenced him to
add these provisions; or he may simply have had further thoughts after
writing the main text.

Looking back over the long process of writing law at Gortyn, we can see
a steady progress in the physical presentation of material and the organ-
ization of the contents of these laws. Greek masons began by writing in
large crude letters, in lines that alternated direction, with dividing marks to
set off groups of words. Gradually they learned to write more clearly in neat
block letters, to shorten their lines, and to form the text into columns. They
also developed more sophisticated means of organizing their laws, partic-
ularly in sections treating the same issue, in ways that would make the laws
easier to read, understand, and use in actual litigation. In this respect,
Draco’s homicide law, one of the earliest pieces of legislation we have,
matches GC in the clarity and complexity of its organization, though it
only addresses a single subject. These two legal masterpieces, Draco’s law
and the Gortyn Code, display a skill in organization unparalleled in other
premodern cultures, one that even a modern legislator can admire.

Comparison with CH reveals especially clearly the practical nature of
legislation at Gortyn. It also confirms the significance of the orality of
judicial procedure at Gortyn by contrast with Babylonian procedure,
which made much use of written documents. If written laws, publicly
displayed, were essential to making law available to many members of the
community, the consequences of keeping writing out of judicial procedure
were just as significant. We will return to this aspect of writing law in more
detail in Chapter Nine, but for the moment, we should recall the story of
Deioces, which (as we saw in Chapter One) encapsulates the transition
from an oral, public, communal legal process to an institution based on
writing. Recall that once Deioces became king of the Medes he shut
himself off from the people, who now had to bring their disputes to him
(and no one else). They had to put their pleas in writing (which in practice
would mean paying a scribe to write them), and Deioces would then make
his decision in private, indeed in isolation, and convey it to the disputants
in writing through intermediaries (Herodotus 1.100). As an oriental mon-
arch, Deioces employs writing as a tool to control the legal process, and we
can see in the story the roots of the full bureaucratic and scribal organ-
ization that in fact controlled the law in fifth-century Persia, as in
Hammurabi’s Babylon. The story leaves no doubt that writing can be a
tool to control the judicial process, but that this is an oriental practice,
foreign to Greece.
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In sum, the Greek use of writing in law — writing legislation but keeping
procedure unwritten — was just the reverse of Near-Eastern practice. This
fundamental difference makes it prima facie very unlikely that GC was
significantly influenced by CH or other Near-Eastern codes,’” and the long
history of written law at Gortyn makes direct influence even less likely. To
be sure, the Greeks borrowed the alphabet from the Near East, and they
may have known of large-scale Near-Eastern legal inscriptions, but the
Gortynians had been writing and displaying laws for more than a century
before GC in ways for which there are no parallels in the Near East.
Starting with relatively short texts, they gradually produced longer and
more complex legislation, culminating in GC. It is easy to see from this
that the idea of inscribing a large collection of laws like GC came out of
local experience not from foreign influence.

Finally, if we look to explain the difference between Greek and Near-
Eastern approaches to writing law, we might begin by connecting it with
the number of people who could read in each country. The consonantal
cuneiform script could probably be read only by a small class of profes-
sional scribes and high officials; the new Greek alphabetic script, on the
other hand, was considerably easier to read, and reading and writing in
Greece were thus never restricted to a small professional class. And even a
novice reader could read the text of a Greek law to some extent, though he
might need assistance in understanding just what it meant. Thus, Greek
written laws were available to members of the community, whereas laws in
Babylonia, or for that matter in Anglo-Saxon England or medieval Europe,
were not.”"

A more general explanation for the differences between writing law in
Greece and the Near-East lies in the fundamentally non-authoritarian
nature of Greek communities from the beginning. As we noted earlier
(Chapter Three), from as early as Homer “kings” (basileis) in Greece do not
have the same authority and power as Near-Eastern and other monarchs. In
Homer, a place is always reserved for public discourse, in which a broad
segment of the population sometimes participated, and the public (oral)
discourse of law is particularly valued, as we see in the crowd of vocal
onlookers attending the trial on Achilles’ shield. After Homer, the

% Muhl 1933 remains the fullest statement of this view; more recently Gehrke 2000: 144. Contra
Whitley 1997: 659.

" Anglo-Saxon and early European laws could probably have been read only by clerics and high court
officials (many of whom were also clerics). Even as medieval laws came to be written in the
vernacular rather than in Latin, it still appears that few outside the church and the nobility could
read them, and even among these, few would have cared to do so.
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governments of most early poleis in which legislation was written can be
described as oligarchies. Most were governed by a small group of officials,
but again and again, beginning with the earliest law from Dreros, we see
signs of a larger group with considerable authority, whether this is a
Council, an assembly, a polis, a damos, or simply “the Gortynians.” All
these terms indicate that at least some non-elite members of the commun-
ity participated in government and in legislation in archaic Greece, and
their participation ensured that laws would be written and accessible to the
community from the beginning. This unique approach to writing law thus
reflects the non-authoritarian and inclusive nature of Greek social and
political structures in oligarchic and democratic poleis alike. Written
legislation in Greece from the beginning was a public discourse, just as
the oral judicial process portrayed by the poets had been since pre-literate
times. And as we shall see, this public discourse, involving both written
legislation and oral procedure, persisted into the classical period (and

beyond).



CHAPTER 8

Writing Law in Classical Athens

Thus far our study of writing in Greek law has focused largely on the texts
of laws, these being practically the only legal texts that were written in the
archaic period and fifth-century Gortyn. When we turn to law in classical
Athens, however, we find evidence of many more kinds of written docu-
ments. Much of the evidence for these comes not from inscriptions but
from speeches written for actual trials ca. 420—322. This evidence is in some
ways more problematic than a collection of statutes like the Gortyn Code,
but the speeches not only provide information about written texts in
Athenian law; they also shed light on the actual operation of law in classical
Athens, and they inform us about attitudes toward writing and written
texts at this time.

Before the fifth century, the only written texts in Athenian law besides
the laws themselves were the written indictments in cases prosecuted by
means of the graphe procedure (Chapter Five). During the course of the
fifth and fourth centuries, however, written texts are increasingly present in
judicial procedure. In fact, the amount of writing in general, as well as the
number of people who knew how to read and write, increased steadily. We
cannot speak of mass literacy, but literacy went “far beyond the circle of the
wealthy” (W. Harris 1989: 114). For the fifth century Harris suggests that
about 10 percent of the total population was literate, but others would put
the figure much higher." For the fourth century it was undoubtedly higher.
In Athens’ participatory democracy, several hundred magistrates (at least)
were appointed each year to handle public business,” and most of these
would have been required to submit their accounts at the end of their
terms, a task that required at least a minimal level of literacy.” And literacy

' Most recently Pébarthe (2006: 23-67) argues for widespread literacy in Athens in the fifth century and
earlier (without giving a precise figure); he would include at least some women and slaves in this group.

* See Sinclair 1988: 69. Wallace 2005: 1523 gives a long list of offices, which is undoubtedly incomplete.

? Aristophanes, Wasps 960-1: “I wish he would not have known letters (grammata) either, so that he
would not have cheated when he wrote his accounting (logon) for us.”

176
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was not confined to the upper and middle levels of society, from which
most magistrates presumably were drawn; as early as the sixth century and
perhaps earlier rural shepherds were writing short texts on stones
(Chapter Two). Rustic Athenians like these shepherds may not have been
able easily to read the texts of laws or decrees inscribed in the city, but even
they could probably get the gist of an inscribed text and with help could
probably read it.

In addition, forensic oratory conveys the clear impression that those
involved in public life to a significant extent — that is who did more than
occasionally attend the assembly or serve as a juror — could read. The
orators portray a wide range of people as reading and writing, and no orator
ever speaks of someone as unable to read or write, or as needing to have
someone else write a text or read a written text for him.* The only group
that speakers do not normally portray as able to read are jurors. Jurors are
never explicitly said to be unable to read, but reading is not an activity they
are assumed or required to engage in. Nowhere are jurors spoken of as
reading a text, nor are they told that they are familiar with the details of
some written text.” And the jurors as a group are never portrayed as actually
reading a text in court.

A possible exception occurs in Demosthenes 43.18, an inheritance case,
where the speaker, a certain Sositheus, says,

At first, gentlemen of the jury, I intended to write on a tablet (pinax)® the names of
all Hagnias’ relatives, and thus to display them to you one by one. But since I
realized that not all the jurors would have the same view, for those sitting far away
would be disadvantaged, it is perhaps necessary to instruct you with my speech
(logos), since this is the same for all of you. So we will try as best we can, to make
clear to you as briefly as possible the family of Hagnias.

Itis unlikely that Sositheus ever intended to write out all these names. Since
he later mentions about forty members of this extended family by name, or

* As we saw in Chapter Five, the use of the middle voice, graphesthai, for filing a complaint indicates
that in a graphé procedure litigants did not write the complaint themselves but had someone else write
it. This may suggest that when this particular aspect of the procedure was instituted, perhaps in the
early sixth century, some potential litigants could not write (Calhoun 1919: 178-80).

In Dem. 37.18 Nicobulus tells the jurors, “I think you know, without my telling you, that the laws do
not allow suits to be brought again concerning matters that have been dealt with in this way.” This
assertion does not assume any close familiarity with the text of the law on the part of the jurors, who
would likely have learned about the law from experience, not from reading it. In the next sentence
Nicobulus asks the clerk to read them the law.

Pinax could designate a personal writing tablet, commonly used to take notes or for other short
messages. It is sometimes identical to a sanis, which commonly designates a whitened writing board
on which public texts were written and posted for all to see (see below n. 19).

o
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if they are unnamed women by the name of their father or brother, and
since several of the people have the same name in different generations, one
suspects that writing out all the names, whether in the form of a family tree
or just as a list, would not have been of much help to the speaker or his
audience. Rather, this sounds suspiciously like a ploy on the part of
Sositheus to appear fully knowledgeable himself by indicating that he
could have written them all down if he had wished, but also to excuse
himself in advance, if in his speech he does not make all the complex
relationships clear to the jurors by implying that if he had been able to write
down the names, everything would have become clear.” On the other hand,
Sositheus’ statement implies that those jurors sitting close enough to see the
names would have been able to read them. And the connection between
writing and clarity and accuracy is common in forensic oratory (see below).

Another hint that the jurors might read comes toward the end of
Demosthenes 25, where the speaker asks rhetorically how, if they vote for
acquittal, they can leave the court without feeling ashamed: “And how will
you walk to the Metroon,® if you so wish? For surely each one of you
individually will not visit (poreuserai) the laws as if they were valid if you
leave now without collectively having confirmed them” (25.99). Although
the precise implication of poreusetai (“will visit”) is not certain, the speaker
implies that the jurors would no longer be able to go and consult — that is
read — the laws, if they acquit the defendant in the present case, for this
would render the laws no longer valid. This suggests that at least some
jurors would on occasion (“if you so wish”) read texts, and it should not
surprise us that the texts they might potentially read would be laws, but we
should note that their reading would not occur during the trial.

Two other passages may be relevant. In Dem. 45.17, Apollodorus recalls
a will that was supposedly produced at the arbitration hearing: “if it was
genuine, they should have put the document (grammateion) in the jar
(echinos) and the witness to it should testify, so that the jurors would
have decided the matter on the basis of the truth and of seeing the seals
(semeia).” Jurors who saw the seals might be expected to read a name, but
more likely they would only recognize someone’s mark; and they are not
envisaged as reading any of the will itself. Jurors are also envisaged as

7 Even if Sositheus had written out the names, it is not clear that the jurors would have been required to
read them. If he had simply had a list of names, reading them would have done the jurors little or no
good; and even if he had managed to write them in some sort of family tree, he may have wished to
convey only the structure of connections, emphasizing perhaps the closeness or distance between two
people, without having anyone actually read the names.

® The public archive, where among other things were kept copies of laws.
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literate in Plato’s Apology (26d—e): “Do you [Meletus] scorn these people
(the jurors) so much and think they are so unskilled in letters (apeirous
grammaton) as not to know that Anaxagoras’ books (iblia) are full of these
ideas (logo7)?” The obvious irony of this statement (few Athenians of any
class would have read the books of Anaxagoras) undercuts its value as
evidence for the literacy of jurors. But many jurors probably were literate,
and at least some may have read substantial texts outside of court.

By contrast with jurors, litigants and others are commonly portrayed as
reading texts, most often the texts of laws.” In what is perhaps our earliest
preserved speech, Antiphon 6, delivered in 419, the defendant tells us (6.38)
that the Basileus to whom the plaintiffs presented their first complaint
accusing the speaker of homicide refused to accept the case since too little
time remained in his term of office. “The Basileus read them the laws (ToUs
vouous avéyvw) and showed them that there was not enough time to
register the case and issue all the necessary summonses.” It is possible that
the speaker envisages the Basileus reading the law to illiterate plaintiffs,
who only listened, but more likely at least one of the plaintiffs could also
read the law to make certain the Basileus was reading it correctly.

Two decades later, Andocides (1.115-16) reports an interesting exchange
between Callias and Cephalus shortly before his trial. Callias first cites as
evidence the provisions of a “traditional law” (nomos patrios) that his father
had interpreted as prescribing immediate death if someone placed a
suppliant branch in the Eleusinium. Cephalus responds, “you speak of a
traditional law, but the stele you are standing next to prescribes that if
someone places a suppliant branch in the Eleusinium, he is to be fined
1,000 drachmas.” The patrios nomos Callias appeals to is evidently an orally
preserved custom, against which Cephalus cites the written text of a law on
a stele, that would be available to Callias and anyone else to read. Cephalus
then challenges Callias, who is called before the Council, where “the stele
was read out,” after which Callias withdraws his claim. This episode shows
quite clearly that by 399, at least, written legislation, available to all to read,
took precedence over oral customary law."

Another early example (around 400) is Euphiletus in Lysias 1, who bases
his case on a law that (he claims) required him to kill Eratosthenes when he
found him in bed with his wife: “This is the reason, in my opinion, why
every city enacts its laws, so that whenever we are uncertain about some

® On the availability of laws for litigants and others to read, see Sickinger 2004.
' For the official prohibition on using unwritten laws, which was part of the legal reforms at the end of
the fifth century, see below.
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matter we can go to the law and find out (skeptomai) what we should do”
(1.35). It is safe to say that, just as today, few Athenians who were uncertain
how to conduct themselves in a particular situation would actually go and
read a statute in order to find out, and the jurors may not have accepted
Euphiletus’ argument. But they must have found it plausible that a
relatively modest farmer could, if necessary, find and read the law relevant
to his situation.

Later in the fourth century, several other litigants note that they have
had occasion to read the laws. The trierarch in Demosthenes 47 says he did
not know how to proceed when faced with a possible homicide case, and so
he first consulted a group of religious “interpreters,” the Exegetes, asking
whether he should bring an action for homicide even though he was not
directly related to the victim. He adds that when he had heard their advice,
“I examined the laws of Draco on the stele and consulted with my friends
about what I should do” (47.71). In Demosthenes 54.17, Ariston gives the
jurors a lesson on why the laws are organized in the way they are: there are
laws against minor offenses like slander so that harmful talk does not lead
to blows; there are laws against fighting so that this does not lead to
wounding; and so on. He prefaces this lesson by explaining that “you
see, because of the defendant it was necessary for me to investigate and
learn these things” — that is, to read the laws. Similarly, the speaker in
Hyperides 3 Against Athenogenes 13, who is only moderately well off,
reports, “You [the defendant, Athenogenes] have made me so fearful of
being brought to ruin by you and your cunning that I have been studying
and examining the laws night and day and neglecting all my other affairs.”
Even if in all these cases it was the logographer (or speechwriter, e.g.,
Lysias) not the litigant himself, who read the laws, it cannot have been
thought unusual that even citizens of moderate means would read and
study the laws.

In short, throughout the classical period, litigants report that they and
others involved in litigation read laws. Moreover, no speaker ever reports
that someone was unable to read or needed help from a friend in order to
read. To be sure, most litigants in Athens probably came from the middle
and upper levels of the community, and the speeches we have were written
for a relatively elite group of these litigants, all of whom must have been
able to read. But some of those who speak of reading laws present them-
selves as men of modest means, and the examples thus seem to confirm that
literacy had spread well beyond the small circle of rich Athenians.

Litigants never speak of reading laws, however, merely out of interest or
as a routine matter. Rather, they present themselves as having been forced,
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usually by their opponent, to read and study the laws. Someone who read
the laws on his own without being compelled by circumstances could be
criticized as one who “knows the laws more than is proper” (Dem. 57.5). As
a character in a late fourth-century comedy observes, “the laws are indeed a
fine thing, but the man who looks too closely (lian akribos) at the laws
shows himself to be a professional litigator (sykophantes)” (Menander fr.
768 K-A). Thus, reading laws was something that many people were
capable of doing if necessary, but did not do otherwise.

Finally, the laws that these people read are regularly presented as author-
itative. The Basileus reads the law to the plaintiffs to justify his conduct
after they have questioned his refusal to accept their case; Cephalus points
to the written text of a law to refute Callias, whose view is based on a
traditional custom (patrios nomos) reported to him orally; Euphiletus treats
the text of the law as the ultimate authority for his conduct; and the
trierarch secks the advice of the Exegetes but checks the written text to
confirm that they have correctly stated the law. As we shall see below, other
sorts of written texts are treated differently; but whenever litigants speak
about reading laws, they treat these texts as authoritative.

The fact that Athenian litigants could, if they wished, read and consult
the texts of laws means that these texts must have been publicly available in
Athens, as they were in other cities. No inscribed laws from archaic Athens
survive;" later sources indicate that the laws of Draco and Solon were
written and publicly displayed, but we do not know for certain where they
were displayed. Euphiletus asks the clerk to read Draco’s law “on the stele
from the Areopagus” (Lysias 1.30, see above), and it would have been
reasonable to have a copy of this law (perhaps the only inscribed copy) at
the meeting place of the Areopagus, the court that judged most homicide
cases.”” The evidence for Solon’s axones and kyrbeis is scanty and incon-
sistent; all scholars agree that these were set up in a public place, but they
disagree where.” But wherever they were, Solon’s laws, like Draco’s, were

" The earliest inscribed Athenian law is the fragmentary /G 1° 2 from ca. s00.

* M. B. Richardson 2000 shows that copies of /G 11* 244 (on rebuilding the Piracus wall) were placed
where they would be most accessible to the officials and contractors who needed to consult them. We
have scattered reports of other laws being set up in relevant places; e.g., Ath. Pol. 35.2: the Thirty
“took down from the Areopagus the laws of Ephialtes and Archestratus concerning the members of
the Areopagus.” (Todd 1996: 123 n. 28 notes that this report implies the essential identity of the law
and stone on which it is inscribed.) Sickinger 1999 argues that as early as the sixth century other
copies were made of texts inscribed on stone.

Stroud (1979: 11-13, 42) accepts the late report by Didymus that the fourth-century historian and
rhetorician Anaximenes of Lampsacus wrote that “Ephialtes [probably in 461] transferred the axones
and kyrbeis down from the acropolis to the council chamber and the agora.” Ruschenbusch (1966:
31-2), however, dismisses this report and also suggests (32 n. 67) that Didymus mistakenly wrote
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publicly displayed, and the reason for this must have been, at least in part,
so that litigants and others could read them.

The only evidence suggesting that a law may not have been easily
accessible is a puzzling remark in Dem. 59.76, where Apollodorus cites
an old law about the qualifications for holding the position of Basilinna,
the woman who was the wife of the Basileus and presided at one of the rites
during the annual festival of the Anthesterion.™

After they wrote this law on a stone stele, they put it in the sacred precinct of
Dionysus in the Marshes, next to the altar; the stele itself still stands there today,
displaying its writing (ta gegrammena) in faint Attic characters (grammata)® . . .
And they put it in this most ancient and holy sanctuary of Dionysus in the
Marshes so that not many people would see the text, since the sanctuary is open
only once each year, on the twelfth day of the month Anthesterion.

Even if we are skeptical of Apollodorus’ explanation of the motive
for displaying this law in an out-of-the-way sanctuary, the effect of placing
this law in a place open to the public only one day a year would have
been to restrict access to it. On the other hand, since this was a religious
law concerning a rite that took place only on that day, few would have
needed to consult it at all, and the limited access was probably sufficient.
It is also possible that the priest and perhaps a few other officials could
enter the sanctuary on other days too. In any case, this evidence is not
inconsistent with our conclusion that Athenian laws were accessible to
litigants who needed to consult them. Indeed, the fact that this law, which
was probably of interest to only a few people, was nonetheless inscribed
on a stele and displayed, even in this restricted manner, confirms the
importance the Athenians attached to making the texts of laws publicly
available.

We know little about legislation in Athens between Solon and the late
fifth century, but the Athenians continued to enact laws, either to address
new concerns or to modify or even repeal older laws. Not surprisingly, the
increase in the number of existing laws and the fact that laws were inscribed
in various places around the city resulted in considerable confusion over
just what the law was on various matters (Todd 1996: esp. 107, 125-6).

“acropolis” instead of “Areopagus.” Perhaps the most plausible proposal is Robertson 1986, that the
kyrbeis were put in the agora and the axones in the Prytaneum; but even this is largely speculative. See
Sickinger 1999: 2931 for a review of the issue.

" The law required, among other things, that the Basilinna be a citizen; this rule would probably have
been unnecessary after 451, when Pericles’ marriage law prohibited citizens from marrying non-
citizens. Thus the law cited by Apollodorus is probably earlier than 451 (pace Kapparis 1999: 337).

" Le. in writing older than the Ionic characters that were used in Athens after 403.
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When democracy was restored in 410 after a brief coup by an oligarchic
council of 400 in 411, a measure was approved to appoint a group of
Anagrapheis (“Recorders, Inscribers”) of the laws, who, were supposed to
record the laws of Solon.”® Just what the Anagrapheis were supposed to do
is disputed, but since we hear of no other official with authority to decide
what texts to inscribe, the Anagrapheis themselves probably decided this,
though they probably had to submit their decisions to the assembly for
approval.”

The task of writing down the laws that were valid before 411 required
considerably more work than most people initially expected. Laws were
scattered around the city; some of these may have repealed others or parts
of others without necessarily ensuring that the original and its copies were
removed or erased; others may have been clearly or potentially inconsistent
with one another without this having been recognized. Not surprisingly,
the work dragged on for the rest of the decade, interrupted only by the
short-lived oligarchic coup of the Thirty in 404/3. Some of the difficulties
the Anagrapheis encountered and some of the controversy surrounding
their work can be gleaned from Lysias 30, a speech that is highly critical of
one of these, a man named Nicomachus (T'odd 1996). But for our purpose,
the controversial details of their appointment and their work are less
important than their final product.

In 399 the Anagrapheis produced a set of laws™ that had been valid
before the Thirty, together with new laws that had been approved since.
The Athenians also instituted a new procedure for enacting legislation that
relied primarily on a board of Nomothetai, whose work was authorized by
the decree of Teisamenus (Andocides 1.83—4):

Such additions as are needed shall be recorded (anagrapsantes) on boards
(sanides)” by the Nomothetai appointed by the council, and shall be displayed
in front of the eponymous heroes™ for anyone who wishes to see (skopein toi
boulomenoi) and handed over to the officials in this month. The laws handed over

The following account of the legal reforms of 409—399 is based primarily on Robertson 1990, Rhodes
1991, Todd 1996, and Sickinger 1999: 94-105. On several points these accounts differ from one
another. I present what seems to me the most reasonable reconstruction with particular attention to
developments in the writing of legislation.

At least, this was the procedure for reinscribing Draco’s law in 409/8 (Chapter Four). The law is
preceded by a decree of the assembly instructing the Anagrapheis to “record the law of Draco
concerning homicide on a stone stele” (/G 1° 104 lines 1-9).

It is misleading to speak of this as codification; see Thiir 2002.

For sanides, see above n. 6; they were commonly used for temporary texts, since they could easily be
reused. Some uses of sanides and other writing tablets are illustrated in the testimonia in Boegehold
1995: 236—7, 240—1. See further Fischer 2003.

* Statues of the ten heroes after whom the ten Athenian tribes were named stood in the agora.
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are to be examined first by the council and the five hundred Nomothetai chosen
by deme members, who have sworn an oath. And any individual who wishes is to
be allowed to come to the council and offer any good advice he may have about
the laws. When the laws are enacted, the Council of the Areopagus will oversee the
laws and make sure the officials obey the laws that are in force. And the laws that
are approved are to be recorded on the wall where they were written before
for anyone who wishes to see.

In the process laid out here, the Nomothetai first propose new laws, then
the council and the Nomothetai consider them, together with any public
response they receive; then after the council ratifies the final text, the new
laws are written on the wall. The decree does not mention permanent
publication of a systematic code of laws, but speaks only of writing
proposed laws on boards, so that anyone who wished could read them.
After this, when the council has given final approval, they “are to be written
on the wall where they were written before for anyone who wishes to see.”
Scholars traditionally have taken this last directive to refer to the compre-
hensive publication of Athenian laws on a wall in the Stoa Basileos; frag-
ments of such a wall have been found, most of which concern a calendar of
state sacrifices, and it is possible that the wall originally contained all
Athenian laws approved in 403 (see, e.g., Dow 1959). But it is more likely
that this directive refers only to the display of new laws that were in the
process of being approved.”

In the last decade of the fifth century, then, the Athenians were
concerned to collect in some central place texts of all the valid laws of
the city that had been passed during the previous two centuries, to remove
conflicts among them and delete provisions no longer in force, and to
add any new laws that these changes might require or that might otherwise
be advisable. They did not, as far as we know, revise the texts of older laws,
nor did they attempt to produce a comprehensive or systematically organ-
ized code. Their concern was to make the existing laws of the city more
readily accessible and more usable than they had been in their chaotic
state before 411, and again after 403. At the same time they established a
new process for enacting legislation, in which the Nomothetai played a
large role, and they also added five new laws concerning litigation and

*' So Robertson 1990: 46—9, approved by Rhodes 1991: 98-9; contra Sealey 1994: 46-8. There is no
indication in the decree itself of a shift in focus from the new laws proposed by the Nomothetai to the
entire set of the laws of Athens, though some indication of such a shift would be easy to include and
would be expected. Sickinger 1999: 103—4 suggests that many but not all valid laws were published on
stone, but that they were all written on papyrus and kept in the Metroon.
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legislation. Andocides quotes these five provisions (1.85—7) right after he
cites the decree of Teisamenus, though it is unclear how closely they were
connected to it:

1. The magistrates are not to use any unwritten law (agraphos nomos) on any
matter whatsoever.

2. No decree (pséphisma), either of the Council or of the Assembly, is to have
more authority than a law (romos).

3. No law can be enacted concerning a single man unless the same law applies to
all Athenians, unless it is approved by 6,000 in a secret vote.

4. Any trials and arbitration hearings that took place while the city was a democracy
are to be valid.

5. These laws are to be used from the archonship of Eucleides [403/2].

In addition to distinguishing between a decree and a law, with the latter
having clear priority, these laws also affirm the continuing validity of
litigation that took place before the rule of the Thirty and establish the
effective date from which these new laws are valid. Thus, as in Draco’s law
and the Gortyn Code, this legislation conveys a clear historical awareness
and understanding of the need to clarify the status of earlier litigation.™
The first, and perhaps most important, provision prohibits authorities
from using any unwritten law (agraphos nomos). Andocides’ discussion
makes clear that this expression does not refer to a general category of
unwritten laws, like Antigone’s agrapta nomima (Chapter One) but rather
to any law that has not been recorded by the Anagrapheis or Nomothetai
during the archonship of Eucleides or officially enacted after this.” Laws
that had been enacted and written down in the past would be considered
“unwritten” unless they had been reinscribed at this time.

Taken together, these five laws make clear precisely which laws now
constitute the official statutes of Athens, and thus provide Athens with an
explicit “rule of recognition” (to use the terminology of Hart 1994 — see
Introduction) — the first such rule we know of in Greece. Before this, the
implicit rule of recognition in Athens, as elsewhere in Greece, had been
that a law was a rule that was written and publicly displayed, perhaps in a
specific place or a few specific places. Henceforth, in Athens all valid laws
must either be included in this publication of laws or must be enacted by
the new process for legislation described in Teisamenus’ decree.

** Todd 1996: 120—5 argues that the Athenians had a relatively ahistorical attitude toward law before
403, but he may be overstating the case. Sickinger 2004: 98 disputes the traditional view that the
Athenians did not date their laws before the last decade of the fifth century.

» MacDowell 1962: 125-6; Ostwald 1973: 91—2; Thiir 2000: 92.
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None of these new rules explicitly provides rules of adjudication (Hart’s
third category of secondary rules), but the fourth provision in Andocides’
list, accepting the results of trials and arbitration hearings under the
earlier democracy, implicitly confirms the traditional Athenian rules of
adjudication that provided for trials and arbitration hearings in the case of
disputes, including disputes about the meaning and applicability of a law.
In addition, this provision may have been the basis for the new procedure
of paragraphe, established shortly afterwards,”* that allowed the accused to
block the case against him on the ground that the issue had previously been
decided. Only after a trial on this question could the original trial proceed.

Finally, Teisamenus’ decree provides a rule of change (Hart’s second
category) by establishing the process whereby the Nomothetai are to con-
sider new legislation. This process seems to have been altered from time
to time in succeeding decades in ways that are not entirely clear,” but the
role of writing in enacting legislation apparently did not change: proposed
laws had to be written down, at least temporarily, before they were rati-
fied so that people could read and comment on them. This procedure for
writing down laws, set forth in the decree,”® seems to have remained
constant during this period; and this same procedure was included in
three of the four fourth-century laws concerning the process for enacting
new legislation for which we have clear evidence: (1) the Old Legislation
Law (Dem. 20.89—99), (2) the Review Law (Dem. 24.20-3), (3) the Repeal
Law (Dem. 24.33), and (4) the Inspection Law (Aeschin 3.38-9).””

(1) The Old Legislation Law is the old procedure for legislation, described
in Demosthenes 20.94: “(Solon) ordered that before this (the proposer)
is to display (the proposed law) before the eponymous heroes, and
hand over (a copy) to the clerk,” who will read it in the assembly.
Although writing is not mentioned here, what will be displayed is
clearly the written text of the proposed law. Note that in addition to
being written, the law will be read out by the clerk before passage in the

** Tt was proposed by Archinus, probably in 401/0; see Rhodes 1981: 473. For the uses of paragraphe, sce
Todd 1993: 136-8.

See Hansen 1985, with references to earlier work of MacDowell and Rhodes. According to Todd
1996: 129, “the general effect [of the changes in the first half of the fourth century] seems to have been
to make it progressively easier to change the law.”

“Such additions as are needed shall be written on boards by the Nomothetai appointed by the
council, and shall be displayed in front of the eponymous heroes for anyone who wishes to see”
(Andocides 1.83).

I follow the terminology of MacDowell 1975. He also lists a fifth law, the New Legislation Law, but
this depends on inferences from Dem. 20.91 which, even if valid (they are rejected by Hansen 1980),
contain little detail about the law.
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assembly. Not every Athenian will be able to read the posted text or
will take the trouble to read it, but all who are in the assembly meeting
must know what the law says before voting to approve it, and this is
accomplished orally.

(2) The Review Law, cited in Dem. 24.20-3, provides procedures for
approving a new law. Among other things it specifies (24.23) that
“before the Assembly meeting, any Athenian who wishes is to write
the laws he proposes and display them before the eponymous heroes,
so that the people (démos), considering the total number of proposed
laws, may vote on how much time the Nomothetai will have. Someone
who proposes a new law is to write it on a whitened board before the
eponymous heroes every day until the Assembly meets.”

(3) The Repeal Law, cited by Demosthenes (24.33) does not mention
writing. It focuses on the penalties for introducing a new law that
violates an existing statute.”” Nothing in this text, however, is incom-
patible with the process of writing prescribed in the other laws.

(4) The Inspection Law is said by Aeschines (1.38-9) to provide for
annual inspection of the laws by the Thesmothetai to see “if any law
is written that contradicts another law, or an invalid law stands among
the valid ones, or if more than one law has somehow been written
down concerning each act. And if they find such a law, (the lawgiver)
requires that they write it on boards and display it before the epon-
ymous heroes.”

The law cited in Dem. 24.23 and the descriptions of legislation in Dem.

20.94 and Aeschin 1.38—9, like the decree of Teisamenus, all state in

identical language that proposed laws must be displayed before the epon-

ymous heroes, and two of the passages also include the detail that the text of
the law should be displayed on a whitened board, where it would be
available to any person who wished to read it (not just look at, Hedrick

2000), before he would have to vote on it.

The five new laws together with Teisamenus’ decree thus provide Athens
with a full set of secondary rules for recognizing, changing, and (at least by
implication) adjudicating among its substantive laws. This recognition that
in order to be fully authoritative in practice, a set of rules of conduct had to
be supplemented by certain kinds of secondary rules that were first analyzed
by Hart (1994) is quite extraordinary, and is unparalleled in premodern
law. And writing was now not only the explicit means of validating a law, it

* Hansen 1980 93—4 rejects MacDowell’s argument that there are discrepancies between this law and
the Old Legislation Law, and suggests instead that these are probably parts of the same law.
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had also become an integral part of the process of legislation, a process that
presumed that a substantial portion of the Athenian people, or at least of all
adult males, could read these texts that were publicly displayed for their
benefit.

Writing also played a role in the enactment of decrees in the fourth
century, which only required a vote of the assembly. The expression for
proposing a decree remained “X spoke (eipe),” as it is in the preamble to
Draco’s law (/G'1° 104, line 4); this refers to the fact that the proposer would
present the text orally in the assembly, and we regularly find this expression
in the preamble to fourth-century decrees (e.g., Dem. 18.73, 24.39). Thus,
forensic speakers can speak of a decree as an oral proposal rather than a
written text (e.g., Dem. 18.75). But Demosthenes and other later orators
also regularly refer to writing decrees and speak of decrees as written by
someone,” and the common expression for the activity of public figures in
the assembly is “speaking and writing” (e.g., Dem. 18.66), that is giving oral
advice and proposing decrees orally, but also putting those decrees in
writing before they are approved.

During the fourth century, the use of writing in the legal system also
begins to expand beyond legislation. Although laws and decrees make up
the largest category of written texts mentioned by the orators, speakers also
refer to many other kinds of written documents, including public docu-
ments such as treaties, lists of public debtors, deme and tribe registers, and
other sorts of public registers. But private documents comprise the large
majority of texts cited in the orators; these include wills, contracts (syngra-
phai), other kinds of agreements (synthékai), depositions of witnesses,
letters, accusations, oaths, challenges, and various unspecified documents
(often called grammateia, “writings”).”” And the existence of a written
contract was a prerequisite for bringing suit in the special maritime courts
(Lanni 2006: 149—74). References to all these types of documents become
more frequent during the course of the fourth century,” as writing was
increasingly used not only for legal matters, but in many areas of Athenian
life. This is not to say that what we might call oral proofs disappear;
unwritten agreements of all sorts continue to be cited throughout the

* E.g., Dem. 18.75, “the decree Eubulus wrote (¢grapse).”

?® On written documents in classical Athenian law, see R. Thomas 1989: 38—4s; she notes (p. 41) that
the earliest reference to a written agreement (synzhéke) is in Isocrates 17.20.

" A very crude index of this growth is to compare the frequency of words from the root grap- (grap-,
graph-, graps-, gram-). Using the 7LG Disk E, we find about 2 1/2 times as many such words in
Demosthenes 36-59 as in the works of Lysias (excluding Lysias 2 and 33), which have roughly the
same number of total words.
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classical period (Lanni 2006: 157-61). But forensic speakers often discuss
written texts in their speeches, and the way they do so is significant. A brief
examination of the use of written texts will help us understand the place of
these texts in the legal process. Later in the chapter we will look more
closely at Athenian forensic discourse about written texts.

When a litigant wanted to cite a written text as evidence in court, he
could, of course, quote (or paraphrase) it in his speech, but he often
found it more effective to supplement his own discussion by having the
text read aloud in court. The speaker simply asked the clerk (grammateus)
to do this and, in private cases at least, the water clock was stopped while
this happened so that the reading did not shorten his time for speaking.””
In the fifth century, evidence was commonly presented to the court orally
by witnesses, but by around 375, all such testimony and any other docu-
ments to be presented to the court had to be put in writing.”” In most cases,
moreover, all these written texts had to be submitted in advance at a
preliminary hearing, so they could be sealed in a jar and kept for use at
the trial; a litigant could not use any document in court that was not in the
jar.”* This was presumably done to prevent a litigant from gaining an
advantage by surprising his opponent with evidence for which he was not
prepared.

The process for presenting these documents in court underlies the funda-
mental division Aristotle establishes for forensic rhetoric between “artistic
proofs” (pisteis entechnoi), which are the arguments the speaker has devised
himself, and “non-artistic proofs” (pisteis atechnoi), which (says Aristotle) the
speaker simply finds and uses.” In Rbetoric 1.2, 1355b35-1356a1 he explains,

By non-artistic proofs I mean those that we do not supply ourselves but that
already exist, such as witnesses,*® interrogations under torture (basanoi), contracts,
and the like; by artistic proofs I mean those that can be devised by our own skill
and methods. Thus we only need to make use of the former, but we must discover
the latter.

?* The water clock was not normally stopped for reading texts in public cases (Rubinstein 2000: 612,
n. 99 and 74-5).

» Bonner 1905: 46—7; Calhoun 1919: 190-3; Rubinstein 2000: 72—5 (with n. 143 on the date).

3 Ath. Pol. 53.2-3. A fragment of such a jar has been found; see Boegehold 1982 and the comments of
Wallace 2001.

» T use traditional translations for the Greek expressions pisteis entechnoi and pisteis atechnoi, though in
this context “arguments” would be a better translation of pistess, and “artistic” only partly captures
the meaning of entechnos and atechnos — “with or without techné (art, skill craft).”

3¢ Instead of “witnesses” (martyres), we often find “testimony” (martyriai), in the speeches. Though the
terms may suggest oral and written testimony respectively, in fact this distinction does not hold and
the two terms can be used interchangeably, sometimes in the same speech (e.g., Andoc 1, Lys. 16).
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Later Aristotle expands the number of non-artistic proofs, adding laws and
oaths (Rhetoric 1.15, 1375a24).

Aristotle does not say so explicitly but he and his audience certainly
knew that the artistic proofs were the litigant’s oral arguments which he or
his logographer had constructed, and the non-artistic proofs were those
written documents that were brought into court and read out by the clerk
during the speech. By far the most common of these non-artistic proofs are
laws (and decrees) and witnesses; contracts and oaths are relatively rarely
read out in court, and no example survives of a basanos being read in
court.”” But in addition to these five categories, many other kinds of
documents are introduced in court by litigants and read out by the
clerk.”® At one point Demosthenes even introduces his own notes (sypo-
mnémata) listing Meidias’ offenses and (probably) has the list read out by
the clerk (21.130, see below).

By describing the non-artistic proofs as already existing, so that we only
need to make use of them, Aristotle is suggesting that these written texts
presented in court have an objective existence that does not depend on
the speaker’s rhetorical skill; they simply exist as material artifacts. And
this analysis reflects a common sentiment in forensic discourse, that these
non-artistic proofs and the written texts in which they reside are inde-
pendent of the speaker and thus, in contrast to the speaker’s arguments,
are objective and true and not subject to rhetorical manipulation. The
speaker simply goes and finds these proofs and then brings them into
court to be read.

Aristotle must have been aware that the actual use of these non-artistic
proofs by the orators does not correspond to the simple description he gives
in 1.2, for when he returns to the subject in 1.15 (1375222—1378a11), he makes
clear that the speaker does not simply go out and find these proofs, but

%7 In several cases a challenge (proklésis) is cited which is in fact the basanos (“interrogation”) which the
challenger had proposed but was not accepted, so that no interrogation ever took place.

% In the surviving forensic speeches, in addition to those already noted, we find (in no particular order)
the following kinds of documents (and others were presumably cited in speeches that are now lost):
judgment (gndsis), inventory (apographe), list of public services (leitourgiai), a litigant’s sworn
statement (antdmosion), objection (diamartyria), will (diathéke), a challenge (proklesis), answer to
questioning (anakrisis), oath of denial (exomosia), letter (¢pistole), indictment (graphe), resolution
(dogma), epitaph (epigramma), preliminary decree (probouleuma), alliance (symmachia), agreement
(homologia), curse (ara), poetry (iambeia, elegeia, rhésis), oracle (manteia), motion to dismiss (para-
graphe), accusation (enklema), reversal of judgment (antilexis), report (apophasis), lease (misthasis),
denunciation (phasis), inscribed marble slab (sz2/e), reconciliation agreement (diallagai), date (chro-
nos), pleading (synégoria), question and answer (eratesis), various lists (katalogos, arithmos, dialogis-
mos, biblion, onomata, praxeis), and miscellancous texts (grammata, hypomnémata) and copies
(antigrapha). Isocrates puts a new twist on this practice by citing his own speeches as evidence in
Antidosis (e.g., Isoc. 15.59, see Gagarin 2002b).
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must also be creative in using them. In using laws, for example, if the law
is favorable to the speaker’s case, he should remind jurors to vote according
to the law, whereas if the law is opposed to his case, he must urge the jurors
to use their own best judgment. Similar advice is given about the other
non-artistic proofs, that speakers should use them if they support his case,
but if they do not, then he should use other arguments. This reflects the
practice of actual speakers, who emphasize these non-artistic proofs when
they support their case, but ignore them when they do not. In either case,
the use of non-artistic proofs clearly requires a degree of rhetorical skill.

But we can go further, for it is misleading (and in some cases simply
wrong) to say that a speaker just finds these non-artistic proofs. Some of
them such as laws do exist independently of any specific litigation, and
certain other documents, such as contracts, also existed before the litigation
concerning them began. But a speaker (and his logographer) had almost
complete freedom in deciding not only whether to use these documents,
but which parts of which documents to cite. Many laws are cited in the
orators but, as is often noted, laws can be cited in support of many different
arguments, and some of the laws cited are only marginally relevant to the
speaker’s case.”

In addition to selecting which law or laws to include in one’s plea,
litigants and logographers must also select the specific excerpts they wish to
cite, and must then coordinate these citations with their artistic proofs or
arguments. Some of the ways litigants may exercise this skill in citing laws
are suggested by a brief exchange between Aeschines and Demosthenes in
their pleadings in the famous case “On the Crown” (Aeschin 3, Dem. 18).
The case stems from a decree proposed in the assembly by a certain
Ctesiphon that a crown should be awarded to Demosthenes for his service
to the city; Aeschines then brings an action against Ctesiphon, charging (in
part) that his decree violates existing laws regarding when and where
crowns can be awarded. In Against Ctesiphon, Aeschines, speaking first,
has the text of a law read out in court that appears to restrict where the
proposed crown can be awarded (3.32). After citing the decree and arguing
that it violates this law, he then warns the jurors that the defense (i.e.,
Demosthenes speaking on behalf of Ctesiphon) “will provide a law (70m0s)
that has no bearing on this indictment, and will say that the city has two
laws concerning decrees, one that I now cite ... and the other (they will

? See Carey 1996, De Brauw 2001-2. A well-known example is Demosthenes 54, where in the course of
a suit for assault (dzké aikeia) the speaker Ariston cites two other laws (54.24), in part to show his own
modesty and restraint, but never cites the law concerning aikeia.
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say) is a law that is opposed to it” (3.36). He then goes on to argue that the
city cannot have two such contradictory laws.

In response, Demosthenes does indeed cite a different law (18.120) and
then accuses Aeschines of suppressing that part of the law that allows the
award: “Are you not ashamed to bring a charge prompted by envy not by
any actual wrong, altering laws and removing parts from them when they
should rightly be read out in their entirety to those who have sworn to vote
according to the laws [i.e. the jury]?” (18.121). We do not have the actual
text of the law cited by either speaker, but we know that Demosthenes
himself sometimes cites only parts of laws.”” More to the point, each
speaker is free to cite just that law or that part of the law that he can best
use in constructing his argument. Litigants probably did not simply
fabricate the texts of non-existent laws since they had to make the texts
available to their opponent before the trial and the penalty for citing a non-
existent law was death (Dem. 26.24). But they certainly controlled which
texts were read to the jurors, and they may have rearranged clauses and
made other small changes in wording to suit the needs of their argument.*'
Thus, the effective citation of these texts in court required considerable
skill, even though in a technical sense the texts already existed and one only
had to find them.

Even more creative artistry was needed in order to use most of the other
non-artistic proofs (Carey 1994). A contract, like a law, may have existed
before the litigation was planned, but in most cases, one or both litigants
had written the contract, and each presumably took care to make the text
most helpful to his side in the event of litigation. Furthermore, the citation
of a contract, like a law, may have required excerpting the text and
arranging it for effective use. A further degree of creativity was needed
for the testimony of witnesses, or the challenge to swear an oath, or the
testimony of slaves under torture, for these texts were normally not written
until litigation either was in progress or at least was being planned. And in
most cases it was the speaker himself (or his logographer) who wrote the
text that was read out in court. This is clear in the case of challenges: one
litigant would, for example, offer to swear an oath or request that his
opponent interrogate a slave, and he would write down the offer or request,

° In 23.22-60, Demosthenes cites a series of excerpts from Draco’s homicide law, but there are many
parts of the law that he does not cite. In Greek, as in English, a large group of provisions can be called
a law (nomos) — “Draco’s law on homicide” — but a single provision from this group can also be
called a law.

* For example, in a case having nothing to do with homicide (Dem. 43.57), the speaker rearranges the
provisions he cites from Draco’s homicide law and makes one or two small changes in the wording.
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including the oath he wanted sworn or the question he wanted asked. He
expected his proposal to be rejected, but he could then introduce this
written text in court and argue that rejection of it was a sure sign of his
opponent’s guilt or the speaker’s own innocence.*

In the case of witnesses (see Thiir 2005), in earlier days, a witness may
have testified orally or read from a prepared (written) statement, but by
375, if not earlier, a written version of the testimony was included among
the documents submitted before the trial and was then read out by the
clerk. Each litigant selected his own witnesses and he would regularly write
down for the witness exactly what his testimony would be. The litigant
could also draft a statement for a hostile or reluctant witness, who would
then have to agree to the truth of the statement or swear an oath disclaim-
ing knowledge of the matter.

Litigants do not normally tell the jury that they themselves have written
the testimony of their witnesses but they do not try to conceal this either. In
Dem. 43.48, for example, the speaker tells of an earlier case in which “we
did not write witness depositions (martyriai) concerning matters that were
agreed upon, nor did we summon witnesses (martyres), but we thought that
we were safe on these points.” In other words, if they had summoned
witnesses for these matters, they would also have written their depositions.
And in the speech against Conon (Dem. 54.26), Ariston complains about
his opponents’ behavior at the arbitration hearing: they dragged out the
hearing past midnight, in part by “writing witness statements (martyriai)
that had nothing to do with the case.” Evidently it was normal, at least by
the middle of the fourth century, for litigants (or logographers) to write
depositions for witnesses. Thus, the written texts of non-artistic proofs that
are introduced in court are in many cases created and always manipulated
by litigants using some of the same rhetorical strategies and techniques they
use for constructing their artistic proofs.

Another important use of writing in connection with law that obviously
required rhetorical skill was logography — the writing of a speech by a
logographer for someone else to deliver or by a litigant for his own use. All
the speeches that survive today were, of course, written down, probably
at the time they were composed, but the practice of logography only began
in the late fifth century. Before that, litigants spoke without written texts,
though they presumably planned what they would say beforehand and

may have used some notes. We may assume that after the invention of

* E.g., Dem. 59.124—5, where Apollodorus cites the complete text of his challenge. See further Thiir
1977; Gagarin 1996.



194 8 Writing Law in Classical Athens

logography, many litigants continued to do without written texts, either by
preference or because they could not afford a logographer’s fee. But we
have no idea what percentage of pleadings were written by logographers.
The practice is often criticized,*” but it must have been effective, since
logographers not only made a living but many became rich from the
practice (Dinarchus 1.111).

Other sorts of written texts were used in the administration of Athenian
law.** First, we have seen (Chapter Five) that in the graphé procedure the
indictment was written. In the fourth century this indictment was then
posted before the statues of the eponymous heroes in the agora, where it
could be read by anyone interested, and on the day of the trial, after the case
had been assigned to a specific court, the graphé was also posted outside this
court. The same procedure was probably followed in a paragraphe or
“counter-suit” (i.e. a motion to dismiss), and an apographé required a
written list of property that would serve as the basis for legal action. By
the mid fourth century, in fact, most accusations were probably put in
writing, whatever the procedure used. The orators mention a written
accusation (enkléma, e.g., Dem. 32.4), and also the defendant’s written
response to the accusation (antigraphé),” and these were probably both
read out at the beginning of the trial, either by the clerk or by the litigants
themselves.

In cases of graphé paranomon (“indictment for an illegal proposal”),
where someone is accused of proposing a decree that violates an existing
law, the use of writing was adapted to the specific circumstances of these
cases: both the text of the decree under attack and the text of the law or laws
it is alleged to have violated were written down next to one another on a
board, which was displayed at the entrance to the court (and probably also
by the statues of the eponymous heroes), the idea being that one could read
the two texts side-by-side and see for oneself whether the decree violated

# Demosthenes and Aeschines both accuse the other of being a logographer (Dem. 19.250, Aeschin
2.180). The latter (Aeschin 2.165) also accuses Demosthenes of writing a speech for Phormio (Dem.
36) and revealing the contents to Phormio’s opponents, and Plutarch even reports that Demosthenes
wrote speeches for both sides in this case (Demosthenes 15), but these accusations may not be true.
I limit myself here to writing that is specifically concerned with judicial matters, passing over the
considerable amount of writing in other areas of government in Athens. Azh. Pol. 47 gives a good
picture of some of the ways writing was used in administration.

Only one antigraphe is actually cited by a litigant: in Dem. 45.46 Apollodorus has the clerk read out
the defendant Stephanus’ antigraphe, though this does not mean that the anzigraphé had not already
been read at the beginning of the trial. If the document preserved in our manuscripts is authentic
(which is debated), it shows that the antigraphé contained the accusation and the accused’s response,
both of which are simple and to the point (“Stephanus gave false testimony against me, etc.” “I gave
true testimony, etc.”).
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the law. Both texts would then be read out to the court by the clerk at the
beginning of the trial (Aeschin 3.192).*°

As for the verdict, we find little evidence of the practice attributed to the
early Thesmothetae (see Chapter Five) of preserving previous judgments in
writing. In the classical period, verdicts were only written down in certain
cases, for instance, when an important political figure was convicted (Lanni
2004: 169 n. 26). We have the verdict, for example, condemning Antiphon
to death for his part in the oligarchic coup in 411.*” A verdict would also
have been recorded when it involved a fine payable to the city (unless it was
paid immediately) or a public punishment such as disenfranchisement
(atimia). In the case of unpaid fines, the debtor’s name was written on a
list of public debtors until the debt was paid, and the names of other sorts
of criminals may also have been posted.** But verdicts in general were not
officially recorded.*” The decision reached in an arbitration hearing, on the
other hand, was written down so that it could be sealed in a jar with the
other non-artistic proofs and read out at the trial.’””

We have seen that many different kinds of written texts were brought
into court and read out by the clerk, either at the beginning of the trial or
during the litigants’ speeches. Other written texts are alluded to or quoted
by a litigant (as, for example, the juror’s oath sometimes is), and writing
was used in several ways in the administration of law before and after the
trial. But the only means by which any of these written texts gained a
presence in court was by being reported by one of the litigants in his speech
or read out by the clerk. Hypothetically a litigant may have been able to
bring a writing tablet and write names on it for the jurors to see, but to our
knowledge this never happened. In short, all the written texts that played a
role in the trial were presented to the jurors orally. Jurors are never given

46 Some jurors may have read these texts before entering the courtroom but most jurors probably did

not, and in most cases it would not have done them much good if they had, since the bare texts often
do not make clear just how the speakers will argue their cases.

[Plutarch] Moralia 834a—b. The report says that the text of the verdict was appended (hypogegraptai)
to that of the decree proclaiming that Antiphon and two others should be arrested and tried for
treason, but it is not clear whether the verdict was actually written below the decree on the stele that
was inscribed at the time of the trial, or was just written after the decree in [Plutarch]’s source,
Cacecilius.

Isocrates (Antidosis 15.237) says that the names of various wrongdoers are posted on sanides around
the city, but we cannot trust his claims in this speech.

This conclusion depends in part on an argument from silence, but it is striking that although
speakers often mention the result of a previous case, sometimes, because their opponent has refused
to comply with an earlier verdict, no speaker mentions writing in connection with the verdict in a
private case.

Ath. Pol. 53.2. Demosthenes claims (21.85) that Meidias offered the arbitrators fifty drachmas to
change and rewrite (metagrapho) the verdict, but they refused.
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these texts to read, and no other reading takes place during the trial.
Writing continues to have an important presence in legal matters outside
the court, especially in the many laws and decrees that continue to be
written and displayed in public, but when this writing is introduced into
the trial, the written text is always converted into oral speech.

One reason for this is that in Athenian law, after the preliminary hearing
before the arbitrator or other magistrate, the rest of the procedure consists
entirely of a jury trial in which no judge (in the modern sense) participates.
Even today, when juries are much smaller than in Athens and jurors are
presumed to be literate, the proceedings in the jury’s presence are for the
most part conducted without writing, though the jurors may occasionally
be shown notes or other written documents to read. Of course writing
infuses all other aspects of the U.S. judicial process, particularly the
procedural hearings and appeals that take place before a judge and for
which both sides regularly prepare written briefs. But the practical diffi-
culty of using written texts with even a small group of jurors, combined
with the fact that jurors in the U.S.A. (like Athenian jurors) do not have
any specialized training, tends to keep writing out of the jury phase of our
judicial process. And the large juries used for Athenian trials would have
made the use of writing in court even more impractical.

But this was not the only reason for the complete orality of Athenian
trials. Official arbitration hearings, for instance, were held before three or
fewer arbitrators in their fifty-ninth year. We do not know much about
procedures in these hearings, but nothing suggests that written documents
had a much larger role at this stage than in the subsequent trial. Written
documents were presented in the arbitration hearings, and were probably
read over by the opposing litigant and by a clerk before being sealed in a jar
for trial, but as far as we know, the arbitration procedure was conducted
entirely orally, by means of question and answer. And although the verdict
in an arbitration hearing was written down so that it could be introduced at
the trial, this writing took place after the hearing ended and did not
interfere with the hearing itself. It would not have been difficult to require
litigants at the arbitration hearing, at least, to submit a written account of
their case, as is often done in Ptolemaic Egypt not long afterwards
(Chapter Ten), but Greeks in the classical period never take this route.
Practical reasons alone, therefore, cannot explain why even these arbitra-
tion proceedings before a small group of experienced judges were con-
ducted orally.

It seems then that the Athenians restricted the amount of writing in
the legal process as far as was practical for other reasons, which we shall
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consider in the next chapter. For now, we should recall that the judicial
process revealed in the Gortyn Code also appears to have been entirely
oral even though there cases were heard by a single judge. This confirms
that the exclusion of writing from trials was a feature of Greek law in
general, and was not motivated primarily by the democratic use of large
juries, as at Athens. Similarly, we have seen that the substantial use of
writing for recording and displaying laws so that they could be read
by all concerned persons was characteristic of Greek law in general, and
not a result of Athenian democratic ideology. Classical law in democratic
Athens thus embodies the same fundamental duality as archaic law in
oligarchic Greek cities: widespread use of writing for legislation but
restricted use of writing in litigation. This duality may explain the ambiv-
alent attitudes expressed toward law by, on the one hand, Herodotus’ story
of Deioces, in which writing becomes a tool by which a monarch estab-
lishes complete control over the legal process, and Euripides’ Theseus, on
the other, for whom written laws are an essential component of democratic
government.”’

Athenian litigants participated fully in this ambivalence, sometimes
praising, at other times questioning the value of written documents of all
sorts,”” and in the rest of this chapter we shall consider the different
attitudes litigants express toward written texts. We have already noted
that written laws are often said to be authoritative, but these are not the
only texts to be so treated. Litigants often stress the value of witnesses,
basanoi (slave interrogations), and other non-artistic proofs, usually with-
out calling attention to the fact that they were written. But their status as
written texts is sometimes signaled explicitly and is probably implicit in
most other cases. For example, Demosthenes (30.35-6) tells of asking
Onetor to let him interrogate three slave women,

so that we would have not only reports (logo7) about them but also basanoi. When 1
made this request, which everyone present said was fair, he was unwilling to have
recourse to this precise information (touto to akribes) but, as if there were other
clearer proofs (saphesteroi elenchoi) on these matters than basanoi and witnesses,
they did not provide witnesses or hand over for interrogation the women who
knew.

*" Herodotus 1.96-100 (Chapters One and Seven); Euripides, Suppliants 429—34 (Chapter Three).

>* Their ambivalence may also stem in part from the ambivalent status of a written text, which can
cither be viewed as a material object and construed as factual, hard evidence, or can be characterized
as (mere) words, and thus as a subjective expression of thought or argument subject to manipulation
and distortion (Gagarin 2002b).
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Demosthenes does not explicitly say that the witness depositions and
basanoi are written, but he contrasts them with his /ogoi (oral arguments)
and characterizes them as “precise” (#kribes) and “sure proof” (saphes elenchos),
all terms that frequently characterize written, non-artistic proofs.”

Demosthenes is more explicit about writing when he accuses Aphobus
of destroying his father’s will (28.5), “which would have enabled us to know
with precision (¢ akribes),” and expecting others to believe whatever he says
about the will. Instead of destroying the will, Aphobus and his colleagues
should have sealed it in front of witnesses so that, “if there was any dispute
about it, it would have been possible to refer to the written text (
grammata) and discover the entire truth.” Similarly, in Demosthenes
36.18—21, both sides recognize the value of written texts: the plaintiff,
Apollodorus had argued that his mother had done away with the written
documents (¢a grammata) he needed, and had claimed that without these
he could not “prove his case precisely” (exelenchein akribas). The defendant
asks, “on the basis of what written documents (grammata), then, did you
bring your suit? ... if these grammata disappeared, on the basis of what
grammata did he bring his suits?” The demand for written documents here
echoes the language of proof (elenchos), precision (to akribes), and clarity (zo
saphes) in the other passages just cited, all of which depend on written texts.

Contracts (syngraphai) too are often cited for their authority, especially
in maritime cases, where a contract specifying the terms of the maritime
loan was required in order to have the case heard in the special maritime
courts.”* As one speaker says (Dem. 33.36),

When men make contracts with one another, they seal them and give them to
people they can trust for the following reason, so that if there is a dispute about
something, they can refer to the written text (2 grammata) and they can find proof
(elenchos) in it concerning the disputed point. But when someone has removed the
precise information (z0 akribes) and tries to deceive you with an argument, how
could you in all fairness believe him?

In Demosthenes 35, the plaintiff has the entire contract read out in court
(35.10-13), and then later has it read again (35.37).” After the first reading, he
takes up the provisions of the contract one by one, laying emphasis on the

 For the connection of precision (akribeia) with writing, see Gagarin 2002a: 28.

** For the arguments in maritime cases, see Lanni 2006: 149—74, and on attitudes toward written
contracts in maritime cases and this case in particular, see Cohen 2003: 92—6. Some litigants in these
cases may have attacked the validity of the contract, but most litigants accept the contract and claim
that they have adhered to its terms, but their opponent has not.

 If genuine (as many think it is) this is the only full text of a contract we have preserved in the orators.
Kussmaul 1969 has a useful collection of contracts in inscriptions.
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fact that they are written: “First it is written (gegraprai)”; “this is explicitly
written (diarrhéden gegraptai)”; and so on. He then concludes (35.25), “they
gave not the slightest heed to the text (ta grammata) written (gegrammena)
in the contract, but regarded the contract as mere stuff and nonsense.”

Contracts were not required and may not have had the same degree of
authority in non-maritime cases. Hyperides 3, Against Athenogenes, shows
that in an ordinary suit a contract could be disputed, but not easily. Both
parties would have signed the contract, making it difficult to claim the
document was a forgery, and in Athenian law, as the plaintiff Euxitheus
admits (Hyp. 3.13), whatever two people agreed to was valid. Thus, Euxitheus
admits signing the contract, but claims he was deceived and then argues by
analogy with several other laws that deception should invalidate a contract.

This is just one of many cases where a speaker rejects the evidence of
written documents and affirms the superiority of spoken words (see Cohen
2003). In a well-known example, Aeschines explains to the jury why they
should rely on rumor or report for proof of Timarchus’ misdeeds rather
than seeking written evidence in the form of contracts (1.127-31). Citing
Homer, Hesiod, and Euripides, he praises Rumor as a goddess who
proclaims the truth about people. He adds a bold elaboration of the reasons
why he should not be expected to produce a written contract between
Timarchus and a client: what everyone talks about is a surer guide to the
truth than any writings (1.160—s).

Aeschines also denies the value of written documents in the celebrated
case “On the Crown,” where he challenges not just Ctesiphon’s decree
honoring Demosthenes, but the need for written honorary decrees in the
first place. The great men of the past like Themistocles and Miltiades, he
argues, were highly esteemed by the people but they did not need con-
firmation of this in a written decree (3.182):

Let Demosthenes show if it is anywhere written (gegraptai) that any of these men
should be given a crown. Well then, was the démos ungrateful? Not at all. They
were great-hearted, and these men were worthy of the city. But they did not think
their honor should lie in written texts (¢grammata) but in the memory of those who
had benefited from their deeds —a memory that has endured, immortal, from that
time down to the present day.

Aeschines here claims that honor and fame are better preserved in a
collective memory which, transmitted orally, will spread the immortal
renown of these men and their deeds, rather than by written documents.’®

56 Pericles expresses the same idea in his funeral oration (Thucydides 2.43.2-3); see Gagarin 2006¢.
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In response, Demosthenes ignores Aeschines’ arguments against written
decrees and has several earlier decrees honoring him for his service to the
city read out in court as evidence of the honors he has received from the city
in the past (Dem. 18.222-3).

Aeschines’ depreciation of writing as a medium for conveying honor
echoes a long tradition in the orators that oral communication of impor-
tant information is superior to written communication. This assumption
underlies an early passage (Antiphon 1.29-30) in which the speaker recalls
how, when he was a boy, his dying father directed him to avenge his death.
The speaker observes that dying victims, if they are able, summon family
and friends, ask them to bear witness, and direct them to avenge the crime.
“If victims lack these means,” he continues, “they write things down
(grammata graphousi), and they summon their own servants as witnesses
and reveal who is causing their death.” Here, direct, oral communication is
the norm; writing is only a fall-back. Similarly, in Antiphon 5.53-6,
Euxitheus challenges the evidence of a note (grammateidion) he is accused
of writing that allegedly proves he killed Herodes: he would not have
needed to write a note, he says, since a messenger could give a clearer
report of the crime orally. People only use writing if there is a special need
to keep the message secret from the deliverer, or because it is too long to
remember.”” To be sure, this argument fits the needs of his case, but
Euxitheus must think that the jury will find it plausible that oral commu-
nication would be considered the norm.

Assertions such as these form the background for many passages in
fourth-century oratory in which written documents are challenged on the
grounds that they are forged or otherwise falsified, or that they misstate the
writer’s intentions, or that they have been misinterpreted or wrongly cited
by the opponent. The speaker in Lysias 32.22 accuses a guardian of falsifying
his account books in order to cheat his wards out of their inheritance: “it’s
as if he had been appointed guardian of the children so that he could show
them writing (grammata) instead of money (chrémata) and thus reveal
that they were impoverished, not rich.” This is almost the exact opposite
of the argument in Demosthenes 36.18 (quoted above), that to bring a case
one must have written documents, but it illustrates the contrast speakers
regularly draw between false or deceptive writing and real objects and facts.

Especially prone to challenge are wills, which are often at issue in
inheritance disputes. One speaker, in challenging the will presented by

*7" Cf. Nicias” decision to write a letter back to the Athenians describing his dire situation, because he
was worried that a messenger who reported this orally might distort the truth (Thucydides 7.8).
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his opponents as a forgery, elaborates a view of wills in general as impos-
sible to verify without the confirming evidence of family and friends
(Isaeus 4.11-14). Another speaker describes in detail the steps someone
should take to ensure that his will will be upheld in case of a challenge:
he should “first summon his relatives, then the members of his phratry and
deme, and then as many of his other friends as he could. In that way if
anyone should dispute the estate by either kinship or bequest [i.e. in a will]
he would easily be proved a liar” (Isacus 9.8). In both cases the testimony of
family and friends is presented as more important than a written will in
determining the wishes of the deceased and ensuring that these are carried
out after his death.

In cases like these, of course, the speaker on the other side must have
asserted the validity of the will in question.”® As we saw above, Demosthenes
emphasizes the importance of his father’s will in his attempt to recover his
rightful inheritance, and other speakers too base their cases on wills. But even
when a speaker bases his claim on a will, he always tries in addition to show
how close and familial his personal relationship was with the testator and
how devoted he was to him both when he was alive and after his death (e.g.,
Isocrates 19.16-33). If possible, he will introduce the testimony of family
members and others with personal knowledge of this relationship. Thus,
even when a litigant has the support of a written will, other arguments that
do not depend on a written document usually play a large role in his plea.

Dozens of other kinds of written texts are mentioned in the orators —
rental agreements, inventories, memos, and others. In most cases speakers
express no particular view about the fact that a text is written. When they
do address this aspect, they tend to affirm the value of a written text a bit
more often than they dispute it. But regardless of numbers, any forensic
speaker can, if he wishes, present written documents as hard evidence as
opposed to subjective arguments, or conversely as subject to falsification,
concealment, and destruction, and thus of no value in contrast to speech,
which can reveal and clarify the truth.

These two views are directly opposed in a pair of passages from “On the
Crown.” As noted above, this case is a graphe paranoman, or indictment for
an illegal decree, in which the text of the decree under attack was written
next to (the verb is paragrapho) the law or laws it allegedly violated, and
these were posted on a board outside the court. In this case, Aeschines had

% Cohen 2003: 90—2 is one-sided in discussing only Isaeus 4 and 9 and ignoring cases (e.g., Isacus 6)
where the speaker defends a will. But his point that a person’s social identity depends largely on the
testimony of friends and relatives is nonetheless valid.
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asserted in his indictment that Ctesiphon’s decree violated two laws,”” and
he refers to this arrangement in a striking simile (3.199—200):

For the issue of justice (to dikaion) is not something imprecise but something
defined by your laws. It is like in carpentry: when we want to know what is straight
and what is not, we apply a ruler (cann), which decides® the issue. In the same
way, in indictments for illegal decrees we have at hand as the ruler of justice (canon
tou dikaiou) this board here containing the decree and the laws written side by side
(paragegrammenoi). Just demonstrate [he says to Demosthenes] that these agree
with one another and then step down.

Aeschines’ simile emphasizes the purely objective nature of the jury’s
decision. A simple physical comparison of these two sets of written texts,
the decree and the laws, will provide a conclusive and objective decision
about what is just: either they will agree or they will not.

Aeschines’ argument is perhaps the strongest statement in the orators of
the certainty of written evidence, and as we might expect, Demosthenes
rejects the challenge (18.111):

Since he thoroughly jumbled the arguments he made about the laws that are
written side by side (paragegrammenoi), by the gods, I don’t think you understood
most of them, nor was I able to make sense of them either. So in a simple fashion, I
will discuss the correct understanding of the issue of justice (¢t dikaia) in the case.

Demosthenes then proceeds to attack Aeschines’ interpretation of the legal
issues in detail. To be sure, he cites other written texts — a law and several
decrees — in support of his own position. But the message of the passage just
cited is clear: the aim of this trial is justice (ta dikaia), and the correct
(straight) means of reaching this goal is by oral argument. Demosthenes
does not reject the value of written texts entirely, but argues that simply
citing the laws, as Aeschines has done, produces confusion, not certainty, and
that only a clear and simple (oral) discussion is the straight road to justice.
Demosthenes’ challenge to the unmediated authority of the texts of
laws is uncommon. A litigant may occasionally attack his opponent for
quoting the wrong law or the wrong part of the law, as Aeschines and
Demosthenes both do elsewhere in this case, but as a rule, litigants do not
question the authoritative force of the laws. And even in this passage, in
fact, Demosthenes is not questioning the authority of the laws Aeschines
cites so much as attacking his way of using these texts. His point is not that

*? Most scholars agree with Aeschines” conviction that the decree violates these two laws (Gwatkin 1957),
but Harris (1994: 140-8) argues that Demosthenes is correct that the decree does not violate the laws.

6o Diagignaskein, “decide,” also means “judge.” Cf. Lycurgus 1.9 for the idea of using the law as a canon
in deciding a case.
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the laws lack authority, but that the meaning of a law is not self-evident.
A litigant must use oral argument to clarify just what the law means and
how it relates to the justice of this particular case, and this Aeschines has not
done. In other words, even an authoritative law needs to be interpreted and
clarified by means of oral discussion.

Forensic speakers, then, never deny the value of written laws,®" but they
do argue that laws have their limitations and by themselves may not be an
adequate path to justice. This view is elaborated in an often quoted address
to the jury at the end of Demosthenes’ speech against Meidias (21.223—4):

If you wish to examine and investigate why you, who at any time are judging cases,
have power and authority over all the affairs of the city, [it is not because you are
armed or physically strongest or youngest,] but because of the strength of the laws.
And what is the strength of the laws? Is it that when one of you is wronged and
cries out for help, they will come running up and be there to help you? No. They
are simply letters that have been written down (grammatra gegrammena) and they
could not do that. So what then is their power? You are, if you support them and
make them authoritative every time someone asks you to. Thus, the laws are strong
through you and you through the laws.*

Here too, Demosthenes does not question the authority of the laws but
reminds the jurors that written texts are only authoritative with their help.

Just a few months earlier, Lycurgus had added another element to this
view of the laws” authority (1.3—4):

Three things are most important for preserving and protecting the democracy and
the city’s well-being: first, the system of the laws; second, the vote of the jurors;
and third, the prosecution which puts crimes in their hands. The law exists to
prescribe what must not be done, the prosecutor to reveal those who are subject to
the penalties provided by the laws, and the jurors to punish those whom both of
these have revealed to them. Thus, there is no force in either the law or the jurors’
vote without a prosecutor who will put criminals in their hands.

Lycurgus was known as a religious reformer and a severe punisher of
criminals,” and his view, that the prosecutor is as important as the jury
and the laws, is well suited to this prosecution speech, though it would not
be appropriate for Demosthenes’ defense speech.

¢ But cf. below, n. 67. Like laws, decrees (which were not clearly distinguished from laws until the late
fifth century) are usually assumed to be authoritative. But Aeschines disparages the value of written
decrees in 3.182 (discussed above), and when a decree conflicted with a law, the law had greater authority.

* The point that written laws need the support of the jurors is also alluded to at the beginning of
Demosthenes’ plea “On the Crown” (18.6): “the laws, which Solon ... decided must draw their
authority not only from their being written down (297 grapsai) but also from the fact that those who
are judging have sworn an oath.”

% According to [Plutarch] Moralia 841¢, he dipped his pen “not in ink but in death.”
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These examples should caution us not to be misled by Aristotle’s advice
about how a speaker should use the evidence of the laws (Rbetoric 1.15,

1375226-34):

It is clear that if the written (gegrammenos) law is opposed to the facts (pragma),

one must rely on the general law (koinos nomos) and what is more reasonable”* and
. . « . - »65

more just, and also that the expression “according to my best judgment” means

not relying entirely on written laws. Further, one should argue that reasonableness

always remains the same and never changes, nor does the general law (for it is in

accord with nature), but the written laws change often.

Aristotle then quotes Antigone’s famous defense of unwritten laws
(Sophocles, Antigone 454—s, see Chapter One).

Despite Aristotle’s logical and persuasive advice about the use of laws in
forensic pleading, we have no actual example of a litigant following this
advice. No litigant ever suggests that written laws are opposed to what is
reasonable or to the general law (which is largely synonymous with unwrit-
ten law), nor does anyone say that written laws change often, implying that
they have less authority. On the contrary, when general or unwritten laws
are mentioned, they either reinforce written rules (Dem. 18.275), or have
authority (in matters of impiety) only in the absence of written laws (Lys.
6.10), or they work together with written laws, as when Demosthenes
exclaims, “Is it not terrible, O Earth and Gods, and clearly against the
law (paranomon), not only against the written law but also against the
general law of all humans?” (23.61; cf. 23.70, 45.53). In other words, speak-
ers never present unwritten law as in conflict with written law.°® They may
argue, as we have seen, that written laws by themselves are not enough but
require clarification by the speaker, assistance from the prosecutor, and
support from the jury, but they never suggest that written laws are not
authoritative. In short, forensic litigants always accept the authority of
written laws and regularly enlist it in support of their plea.®”

4 For the idea of “reasonableness” (epieikes, often translated “equity”) and its relationship to written

law, see Rhetoric 1.13; Meyer-Laurin 1965.

In the oath that Athenian jurors swore at the beginning of each year, they pledged to judge according
to the law but in the absence of a law to judge “according to the most just judgment” (gnome i
dikaiotatéi).

See Carey 1994, Thiir 2000: 98—9; see above on the legal reforms in which the Athenians specifically
prohibited the use of any unwritten law (Andoc. 1.85—9), by which they meant any statute not
included in the republication of Athenian laws.

Outside of forensic oratory, written laws may sometimes be criticized. In his Areapagiticus (7.39—41),
for example, Isocrates argues that virtue makes written law unnecessary. One polis can borrow
written laws from another, but this will not produce virtue among its citizens.

6
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In sum, forensic orators express many different views about the validity
of written documents, and actual use of such documents varied widely. In
most cases, litigants had broad leeway in their pleadings to use or to ignore
written documents, including laws, and except for laws, most documents
could be, and were attacked almost as often as they were defended.®® Some
public documents like deme registers appear to be more easily manipulated
and corrupted than others (Whitehead 1986: 104—9; Cohen 2003: 80—90);
among private documents, wills are the most often challenged. However,
most attacks on a written will or deme register or other document were
probably matched by a defense of the same document by the opposing
litigant. On the other hand, litigants who accept the validity of a will always
add the same sorts of arguments as those advanced by litigants who deny
the validity of a will about their devotion to the deceased and so forth, and
the same is often true of litigants who draw support from other sorts of
written documents. A litigant would rarely base his case entirely on written
documents.®’

There are differences, however, in the degree of acceptance of different
written documents, with only written laws having an unquestioned author-
ity in forensic discourse. This is surely in part because of their long history,
beginning in the archaic period when laws were the only legal texts to be
written. We may also speculate that because many of the jurors in court
probably also attended the assembly when it voted to approve new legis-
lation, they would not be sympathetic to a litigant who questioned the
validity of these texts. And in their oath, the jurors swore to judge
“according to the laws” — the only mention of written texts in the oath.
Laws, in short, are in a class by themselves, except that contracts have a
similar authority in maritime cases. Other written texts could be construed
as having varying degrees of authority depending on the speaker’s need.
Thus, the basic duality in the use of writing in Greek law — broad use of
writing for legislation but restricted use for litigation — is well reflected in
the complexity of attitudes expressed toward writing and written docu-
ments in forensic oratory.

 The forensic speeches may give a misleading picture of the degree to which written texts were
challenged in court, since when a document was not challenged, there may have been no litigation.
In addition, litigants may not bother to mention a written document that has not been challenged.

% In general, because litigants have only one, or in some cases two, speeches in which to plead their
case, they normally include every argument that might support their case in this speech, even if they
feel especially confident about one argument.



CHAPTER 9

Writing Athenian Law: a Comparative Perspective

In Chapter Seven, we contrasted the use of writing in connection with law
at Gortyn, where legislation was routinely written down and displayed in
public, but writing had little or no presence in judicial procedure, with the
very different use of writing in the laws of Hammurabi. Now that we have
established a similar pattern in the use of writing in Athenian law, we can
extend this contrast to two other premodern legal systems, early Roman
law and early English common law. But first, let me extend the observa-
tions made in Chapter Eight about the use of writing to other features of
Athenian law that are related to the ways in which writing was used.

As we have seen, from its very beginning in the late seventh century,
Athenian legislation was written down and publicly displayed. Moreover,
Draco and his successors strove to make the laws as accessible as possible to
all members of the community who might wish to make use of them. In
other words, Athenians always assumed that legislation was a matter of
public interest and should be available to the public. Athenian law also
displays from the beginning a reluctance to use writing for procedural
matters or to insert writing into the traditionally oral trial process. This
may at first sight appear to be a contrary tendency, but in fact it would have
had a similar effect, and I suggest that it resulted from similar motivation:
to make the legal process as open and accessible as possible to members of
the community. In the archaic period writing began to be used in the
administration of law, and in the classical period this use of writing
increased, as litigants were required to provide written texts in connection
with their litigation; but these procedural uses of writing had relatively
little effect on the course of the trial, since evidence brought into court in
written form was always communicated to the court orally by being read
aloud, and was then interpreted and manipulated by the litigants in their
oral pleadings using the same techniques used for their other arguments.
The clear line Aristotle draws between (oral) artistic argument and (writ-
ten) non-artistic evidence was considerably blurred in practice, and trials

206
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remained in essence oral competitions, as they had been from earliest
times.

Limiting the role of writing in judicial procedure had several important
results. First, it helped keep formalism out of Athenian law. An oral legal
process can accommodate very simple formulae, but any substantial degree
of formalism can only be enforced if rules and procedures are written.
There is no evidence that Greek law was ever inclined toward formalism,’
but by restricting the use of writing, the Athenians prevented any possi-
bility of the law becoming more formal. Litigants remained free to present
their arguments and proofs in court in any way they wished, using ordinary
language familiar to the untrained jurors. Obscure or obsolete expressions
are rare in forensic speeches and are normally explained to the jurors in
ordinary language.

Another often noted feature of Athenian law is the restricted role of
professionals, who tended in any case to be treated with suspicion by the
Athenians.” For example, as we saw (Chapter Eight), although litigants
may mention studying the laws, they usually claim to have been forced to
do so by their opponent. If they had been studying the laws simply out
of interest, they could be suspected of being a professional litigant, or
sykophantés. Among the quasi-professionals who came under suspicion
were logographers, the speechwriters who wrote most of the pleadings
that survive today. Logography was not a formal profession and logogra-
phers had no formal legal training or professional code of conduct. To the
extent that they developed an expertise, it was skill in forensic pleading.
With respect to law, logographers were amateurs, and when they declare an
interpretation of a law, or of the lawgiver’s intent, their opinions have no
more authority than anyone else’s, except to the extent that they can
persuade a jury to accept their view. In no way were they legal professionals
of the sort that exist in most of the world’s other legal systems.

Besides the logographers, a group of religious authorities called the
Exegetae (Expounders) could give opinions about legal matters that had
a religious dimension, including homicide, but as we see in Demosthenes
47.71, their opinion is treated as advisory not authoritative. Indeed, the

One might see a hint of formalism in the oath Menelaus proposes to Antilochus: “Put your hands on
the horses and by the earth-embracing, earth-shaker swear you did not intentionally impede my
chariot by trickery” (//iad 23.584—s, above Chapter One). But the only formulaic elements in this are
the epithets of Poseidon; the specific content of the proposed oath is not at all formulaic. Similarly,
when an oath of denial is required at Gortyn, the place is specified, but not the content of the oath
(ICret 4.72.3.7-9).

* Todd 1996 argues that distrust of experts in Athenian law (and in general) underlies the case against
Nicomachus (Lys. 30).



208 9 Writing Athenian Law: a Comparative Perspective

Exegetae themselves seem to recognize that they are primarily religious
advisers not legal authorities, since they ask the speaker who is consulting
them if he wants them only to expound the law or also to advise him Dem.
47.68—70). When he responds that he wants both, they first simply para-
phrase the provision in the homicide law concerning the preliminary step
to be taken in a homicide case, with little or no elaboration: “First, if
anyone is related to the woman, he is to carry a spear at the funeral and
make a proclamation at the tomb and then guard the tomb for three days.”™
Next the Exegetae give him their advice which is much more extensive and
which he decides to follows. Thus, the Exegetae know the laws concerning
religious matters and give advice about them, but they do not provide
authoritative interpretations of the law, and as far as we know, they have no
expertise apart from religious matters.

Besides the logographers and Exegetae, numerous magistrates helped
administer judicial proceedings from the initial accusation to the final
verdict.* With the help of one or more clerks these magistrates would
oversee a case from start to finish: they would receive and record the
accusation, schedule preliminary hearings and then a trial date, oversee
the random assignment of courts and jurors, and oversee the trial itself
(including such tasks as tending to the water clock, reading the documen-
tary evidence, and counting the votes). But none of these magistrates had
any significant authority, and since they served only a one-year term, they
would not have developed any special expertise. They could affect litigation
by refusing to allow a case to proceed, but as far as we can tell from the two
surviving examples, their authority in this regard was quite limited. In
Antiphon 6, the first Basileus to whom the plaintiff brings his complaint
refuses to accept the case, claiming there is not enough time left in his term
of office. This ruling may or may not have been strictly mandated by the
law (see Gagarin 2000a), and in any case, it only delays the trial for a few
months. And in Lysias 13, the Eleven apparently refused to accept the
plaintiff’s accusation until he had inserted the phrase ep’autophora (“caught
in the act”) into the indictment (see further below), but when he agreed to
do this, they allowed the case to go ahead, even though the added phrase
patently misrepresented the facts. Thus, the only control these officials had
over litigation was in the relatively minor administrative details and rules of

? Draco’s law states that a homicide victim’s relatives are to make a proclamation; we do not know
whether the law in its original form or as later amended also mentioned carrying a spear and guarding
the tomb.

* See the survey of the duties of various magistrates in Azh. Pol. s50—9, where the types of cases that came
within the jurisdiction of each are listed.
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procedure. Their task was to facilitate the proceedings, not make signifi-
cant rulings.’

In the absence of any significant control by trained professionals, the
Athenian legal process was in essence a contest (2gon) between litigants in
front of a jury who decided the winner. A litigant had almost total freedom
to present his case in whatever manner he wished. He was free to choose the
procedure, the arguments, and the words he wished to use. He could bring
whatever written texts he wanted to court, submitting them first at the
arbitration hearing, and he could make whatever use he wished of them in
his pleading. If he needed to introduce laws that were relevant to his case,
these were readily available to be read by anyone who wished. And he
could, if he wanted, do without written texts entirely, except in mari-
time cases, where he would need to present a written contract. His choices
might or might not be effective, but as long as the procedure he chose
was even remotely plausible, these choices would not be wrong in a
technical or formal sense. A litigant may complain that his opponent has
used the wrong procedure (as, e.g., in Antiphon 5), but no one could
make an authoritative or conclusive decision on this matter except the jury,
and it did not vote separately on such questions.” Thus, their decision
about the correctness of the procedure used could only be expressed in
their vote on the verdict, which would also be conditioned by many other
considerations.

In this way, the restricted role given to written texts in Athenian trials
had a similar effect as the abundant use of writing for recording and
displaying substantive law, namely to help keep the legal process open
and accessible to ordinary citizens. Even if most litigants were relatively
wealthy and even if many of these received help from a logographer,” the
system was fundamentally open to all. Thus the essentially oral nature of
the legal process, like the abundant use of writing to display the texts of
laws, facilitated use of the legal system by ordinary citizens.

Itis possible that there were professional judges at Gortyn, where we know of no other duties for the
dikastas. The dikastas either gives a verdict directed by the law or decides the case on his own; neither
task would require specialized training. Dreros 1, on the other hand, speaks of the kosmos judging
cases.

The procedure of paragraphé may be an exception, if the jury decided the purely procedural issue of
whether the suit was admissible first; but this is not certain.

We have no real evidence that either of these assumptions is true. The surviving speeches were all
written by a logographer or a fairly experienced litigant for his own use, and most litigants in these
speeches are relatively well off. But there are notable exceptions (e.g., Lysias 24), and we simply do not
know how many litigants pleaded their case without the help of a logographer, whether because they
could not afford one or for some other reason.

o

~
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The widespread publication of laws that would be accessible to ordinary
citizens also meant that laws were generally written in broad terms using
common, everyday language. Most laws apparently designated an offense
by means of an everyday term and provided little or no further precision
about the exact nature of the offense. Klopée was theft, asebeia was impiety,
and it was left to individual litigants and jurors, guided by common usage
and understanding, to determine whether any specific conduct fell into this
caltegory.8 As a result, there was considerable room for disagreement
whether an act fell within the scope of a specific offense.” This feature of
law is often called “open texture” (Hart 1994: esp. 128—36); all laws have it to
a certain degree, but the “fringe of vagueness” (ibid. 123) possessed by all
rules was considerably wider in Athenian laws than in most others. A more
precise definition of the offense such as we might expect today might
reduce this open texture (and would be welcomed by many modern
scholars, who fiercely debate just what crimes like asebeia entailed), but it
would not help most Athenian litigants. In fact, it would reduce their
ability to argue that a wrong they had suffered was covered by the law. The
limited use of writing for verdicts had a similar effect on the use of
precedent in Athenian law. Since verdicts were not normally written, and
since the reasons for a verdict were never formally stated, precedent in the
strict sense (as in common law) was impossible. Athenian litigants do argue
from precedent (Lanni 2004), but without written verdicts precedent
necessarily has a more open texture than it does in common law (Hart
1994: 134—6).

In contrast to the brief, general designation of offenses, Athenian laws
often devoted considerable space to the details of legal procedure. The law
against hybris provides a good illustration of both features (Demosthenes

21.47):"°

If anyone treats with /ybris any person, either child or woman or man, free or
slave, or does anything unlawful (paranomon) against any of these, let anyone who
wishes, of those Athenians who are entitled, submit an indictment to the
Thesmothetae. Let the Thesmothetae bring the case to the Eliaia within thirty
days of the submission of the indictment, if no public business prevents it, or
otherwise as soon as possible. Whoever the Eliaia finds guilty, let it immediately

¥ As we noted (above, Chapter Five), the indictment in a case would normally give further particulars
about the alleged offense.

? For example, the defendant in Lysias 4.6—7 argues that his actions do not qualify as “intentional
wounding.”

' Most (but not all) scholars accept this text, that is preserved in our manuscripts of the speech, as
authentic; see MacDowell 1990: 263—4.



9 Writing Athenian Law: a Comparative Perspective 211

assess whatever penalty it thinks right from him to suffer or pay. Of those who
submit indictments according to the law, if anyone does not proceed, or after
proceeding does not get one-fifth of the votes, let him pay one thousand drachmas
to the public treasury. If he is assessed to pay money for his hybris, let him be
imprisoned, if the Aybris is against a free person, until he pays it. (translation
MacDowell)

Here the substance of the offense is conveyed in the first sentence by
“treat with Aybris” and “do something unlawful.” There is nothing in the
law to indicate more precisely what kinds of behavior are designated by
these expressions, or what constitutes an act of Aybris (an issue modern
scholars have debated for decades), but a prospective litigant would not
have considered this a problem. Every Athenian had a general idea what
hybris was and could judge for himself whether he thought someone had
acted with Aybris. As a prospective plaintiff, he would find as much
substantive information in the law as he would need or could easily use.
On the other hand, most plaintiffs would need to know the detailed
information about the procedure the law provides in order to prosecute a
case. Thus, the law does specify the magistrate to whom he should present
his accusation, the time limit for bringing a case, and other procedural
matters.

Unlike the substance of the offense, some of these procedural details
are expressed in semi-technical language — “submit an indictment” (gra-
phesthai), “introduce the case” (eisagonton), “assess the penalty” (timatd),
“prosecute” (epexelthéi). Some technical language is probably inevitable in
any system that has developed a number of different procedures for
litigation, since these procedures will at the very least require names.
But despite the details, the wording of these procedural regulations is
simple and clear, and for the most part the Athenians used terms for
their legal procedures that are fairly obvious extensions of the ordinary
meanings of words. For example, the word for introducing a case or
bringing a suit is ezsaga, which in ordinary language means “bring or lead
in.”" And even the more technical procedural terms are sometimes inter-
preted rather loosely by litigants.

Take, for example, the phrase ep’ autophirs, which roughly means “caught
in the act” or “red handed” (E. Harris 1994). When relatives of a certain
Dionysodorus wanted to prosecute Agoratus for his murder (Lysias 13), they

" For more on the language of Athenian law, see Todd 2000. He does not explicitly discuss differences
between procedural and substantive language, but the examples he cites (pp. 32-3) of “specialist
vocabulary” are procedural terms.
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could not use the normal homicide procedure (diké phonou), because
the amnesty agreement reached shortly after the fall of the Thirty a few
years earlier had prohibited all prosecutions for homicide unless the
accused had killed with his own hand, and Agoratus had not actually killed
Dionysodorus but only informed against him (which led to his death). The
relatives therefore decided to use a special procedure (2pagage) normally
used against common criminals (kakourgoi) such as thieves. But this proce-
dure required that the accused be caught “in the act” (¢p’ autophioro).”” Since
Agoratus was certainly not caught in the act of murder, the addition of this
phrase would have made the accusation false, in a strict sense, and so the
relatives did not originally include the expression in their accusation. But
the officials overseeing the case (the Eleven) refused to allow the case to
proceed without the inclusion of this expression. The prosecutor therefore
added it, even though it was not strictly true, and the Eleven allowed the case
to proceed.

The speaker confronts this issue toward the end of the speech (13.85-7),
arguing that Agoratus was in effect committing an act of murder when he
gave a deposition against Dionysodorus, but the weakness of this argument
is transparent. We do not know the outcome of the case, but it is significant
that the Eleven allowed the case to proceed, even though they must have
known that Agoratus had not been caught ep’ autophors in the normal sense
of that term. The case illustrates the open texture of even semi-technical
expressions in Athenian law, as well as the limited powers of magistrates to
control litigation. Clearly, the Athenian legal system was more concerned
to allow citizens access to litigation than to enforce strict procedural rules.

In short, Athenian laws were written for ordinary citizens, not for
specialists, and were intended to help Athenians have their day in court
without the intervention of a specialist. The non-specialist nature and
ready accessibility of the texts of laws are one reason for the wide variety
of arguments Athenian litigants present. For instance, although speakers
sometimes use the text of a law, especially in graphé paranoman cases, as we
might today, as evidence that the act in question does or does not constitute
a legal offense, they also use laws in many other ways — as evidence for the
views of “the lawgiver” (i.e. Solon) regarding the proper education for a
citizen (Aeschines 1), or to emphasize the seriousness of offenses other than
those charged in the case (Demosthenes 54), or to illustrate the character of
the speaker (Demosthenes s4) or his opponent (Aeschines 1), and more.

"> For a thief, “caught in the act” appears to have meant “caught with the stolen goods” but not
necessarily in the actual act of stealing them.
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The transparency of the laws allowed litigants (and logographers) to
draw on them with ease. Litigants may explain the purpose of a law and
draw other sorts of conclusions from it, but only in special cases was there
any need to clarify the language of the law. A rare example of this comes in
Lysias 10, where the speaker argues that even though the law on slander
prohibits the use only of certain designated words, it should be understood
as also prohibiting words which mean the same thing.” To illustrate this
point he quotes several “ancient laws of Solon” containing words that are
currently obsolete and explains to the jurors what these words mean
(10.15-19). But these words are clearly exceptional, and the speaker implies
that their meaning would have been quite clear to people in Solon’s day,
even though two centuries later they had become obscure. Such exceptions
aside, Athenian laws were written with the aim of being easy to read and
understand.™

It is difficult to know whether the language of legislation at Gortyn and
other Greek cities besides Athens was similarly non-technical, since we have
very little separate evidence about the ordinary language of Greeks in these
other cities. Thus, expressions that seem obscure or technical to us may
have been common in ordinary speech. But to judge from the terminology
used in the laws about the four different sexual offenses that are punished in
the Gortyn Code (forcible intercourse, forcible domination, attempted
intercourse, and adultery — 72.2.2—4s, cited in Chapter Seven), offenses at
Gortyn were not defined any more precisely than at Athens. Thus, the
tradition of writing legislation and displaying it publicly that we have
documented throughout the Greek world apparently resulted, at Gortyn
at least, in the same sort of open texture as we find in Athens.

More difficult to determine is whether the relatively restricted use of
written documents in the legal process that is characteristic of Athenian law
also characterized law in other Greek cities in the archaic and classical
periods. The evidence presented thus far, though limited, suggests that it
did. As we have seen, there is no hint in the Gortyn laws that any written
texts other than laws were used in litigation, and to the extent that the
Gortyn Code provides evidence of judicial procedure, it appears litigation

" For example, the law prohibits calling someone a “murderer”; the speaker argues (10.6-7) that this
should be understood as also prohibiting saying that someone “has killed.”

Demosthenes (20.93) notes this aspect of legislation, when he somewhat idealistically comments on
the old process for enacting legislation (the Old Legislation Law, discussed in Chapter Eight). One
step in this process involved the repeal of conflicting legislation, “so that there is only one law on each
subject, and it does not confuse private persons and put them at a disadvantage compared with those
who know all the laws. Instead, the same laws, simple and clear, will be available for all to read and
understand.”

4
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at Gortyn resembled that of Athens, notably in the prominence of direct
oral pleadings supported in many cases by the oral testimony of witnesses
(Gagarin 2001). As the editors of /G observed more than a century ago,
legal procedure at Gortyn was “entierement orale” (Dareste ¢f al. 1891-1904:
vol. 1, 432).

The evidence from Gortyn is particularly important because Gortyn had
an oligarchic form of government headed by a single £osmos, and the Gortyn
Code regularly speaks of a single judge, the dikastas, deciding cases, in
contrast to the democratic form of government and the large juries that
judged most cases at Athens. And yet not only was the legal process at
Gortyn thoroughly oral, it was in some respects even more open to all the
city’s inhabitants than the legal process at Athens, for the female citizens of
Gortyn could themselves bring suits (as well as own property), and even
slaves could give testimony and swear oaths. In one notable provision in the
Code, a female slave’s oath is even given preference over that of a free man in
a case of rape (col. 2.13-16).” The evidence from Gortyn thus demonstrates
that the combination of written legislation and oral judicial procedure
was not specifically a consequence of Athens’ democratic political system
but must have resulted from other, more basic factors in Greek cites that
affected their legal systems regardless of their form of government (see
further Chapter Eleven). And the accessibility of law that resulted in part
from this combination of written and oral elements in the law, was similarly
independent of any specific form of government.

The evidence for legal procedure in other Greek cities during this period
is more limited and widely scattered, but none of it is inconsistent with
the conclusion that the same basic structure of written legislation and
oral procedure characterizes all other Greek legal systems. We have already
documented the widespread use of written legislation throughout Greece,
and have observed that outside Athens there is no sign that writing was used
in the archaic period for any legal texts other than laws. In the classical
period the use of writing begins to increase in other cities, just as it does in
Athens, but the evidence we have indicates that, like Athens, these cities too
continued to keep writing out of litigation.

For example, a law from Erythrae from 465—452,16 restricting the
amount of interest that can be charged and providing a penalty and a
procedure for punishing violations, directs the prytaneis to introduce

' The slave is said to be “more oath-worthy” (horkioteran), which is generally assumed to mean that her
oath prevails against the testimony of her alleged attacker.
' [vEr 2 (= Nomima1.106, IGT 75), lines A 27-31.



9 Writing Athenian Law: a Comparative Perspective 215

the cases (eisagein tas dikas), write (them?) down (syngraphein) and have the
name of the debtor written down (graphesthai). It is not clear what the
prytaneis must first write down (verdicts?), but after this (presumably after
a conviction), they must have the debtor’s name inscribed, perhaps on a list
of public debtors as at Athens. The only other mention of writing in this
text is a directive to have this decree inscribed (anagrapsai) on a marble stele
(lines B 1—7). Similarly a law from Thasos from 470-460"" provides fines
for certain activities that affect a public street, and also fines magistrates
who do not collect these fines. The law then provides that “if the fine is not
written down (gegraptai) for the offender, he shall not pay it (lines 13-14).
Both these mid fifth-century laws confirm that writing was now being used
for procedural matters, but in both cases, writing is used for the public
inscription of the name of a debtor, just as it is in Athens, and not during
the trial itself.

Other than these examples, the vast majority of fifth-century laws do
not mention any writing other than the texts of laws, and in general
inscriptions tend to confirm the picture obtained from Attic oratory, that
the proceedings of the trial itself are entirely oral. For example, in connec-
tion with the issue of mnémones, a law from Halicarnassus from 465—450"
prescribes that for eighteen months the word of the mnémones on ownership
of property is decisive; after that the possessor can swear an oath and
confirm his ownership. There is no mention of writing in this text until
the very end, where reference is made to cases being brought according to
what is written in the temple of Apollo, which presumably is a reference to a
law inscribed there. This kind of reference to writing is typical. Thus, even
though the use of writing for other purposes is increasing in the classical
period, laws only rarely mention writing that does not refer to a written law.

As a final illustration, let us consider a Delphic law regulating interest
rates for loans (the so-called “law of Kadys”) from the early fourth cen-
tury.”” After a provision specifying the penalties for violations in column 1,
columns 2 and 3 contain many provisions directing how one should
proceed in case of violations, but nowhere is there any mention of a written
loan agreement or any other written document. To be sure, the absence of
any mention of writing here and in many other such laws with rules about
procedure does not prove that written documents were not used in actual

"7 SEG 42.785 (translation in Arnaoutoglou 1998: 101-2).

ML 32 (Nomima1.19, IGT 84); we examined parts of this law in Chapter Five.

" Fouilles de Delphes 3(1), no. 294. The Greek text of columns 1-3 can be found in Homolle 1926: 14-16;
the remaining columns are too fragmentary to give sense; columns 1 and 3 are also in Bogaert 1976:
#41. For an English translation of columns 1-3, see Arnaoutoglou 1998: 46—7.
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practice, but the silence strongly suggests that other Greek cities in the
classical period resembled Athens in their slowness to use writing for legal
texts other than laws, and in the largely oral nature of their legal procedure.
In Chapter Ten we will examine other inscriptions from the Hellenistic
period that lend additional support to the conclusion that despite the
increasing use of writing in many areas of life, the trial remained essentially
an oral process. For now, we can be certain about Athens and fairly
confident in the case of most other cities, that in the classical period writing
was used to record legislation and display it in public, and was also used in
the administration of the law. But legal procedure otherwise remained
largely oral, and written documents other than laws were of relatively little
importance in most situations and were rarely required in court.

The extraordinary nature of this combination of written and oral
elements in the law can only fully be appreciated by comparison with
other premodern legal systems.” Many of these legal systems use both
written texts and oral arguments, but nowhere else do we find the same
combination of the two as we find in Greece. We have already noted
(above, Chapter Seven) that Hammurabi’s Code provides evidence of a
very different use of writing — that written documents were used through-
out the judicial process but legislation was not displayed in order to be
accessible to ordinary people. It is also informative to compare Athenian
law with the early history of two other premodern systems, early Roman law
from the Twelve Tables through the early Republic, and English common
law during its formative years. These two periods are especially interesting
because both legal systems appear to have developed out of an earlier stage
that was rather similar to early Greek law in its use of writing, but both then
developed — in rather similar ways to one another™ — into systems that were
very different from Greek law. And as we will see, the differences between
these two systems and Greek law can be traced in significant part to their use
(and non-use) of written texts.

Roman law** undoubtedly existed in some form from the earliest days
of the city, but like the Romans themselves, scholars regularly ascribe its

*® For the term “premodern,” see above, Introduction, n. 1.

* “The development of the Common Law in the Middle Ages is very similar to the development of
Roman Law in many points” (Zweigert and K6tz 1998: 186).

** For this brief survey of early Roman law I have relied primarily on Schulz 1946 and Jolowicz and
Nicholas 1972, and for the Twelve Tables, Crawford 1996; see also Crook 1995, E. A. Meyer 2004.
I might note that Roberto Mangabeira Unger, often considered the father of the critical legal studies
movement in the U.S.A., proposes a most interesting (though in my view fundamentally flawed)
general analysis of law in society, in which the legal systems of Greece up to 500 and Rome during
the Republic are distinguished from those everywhere else in the world (Unger 1976: 120—7).
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beginning to a single act of legislation, the Twelve Tables.”” This large
collection of laws, traditionally dated to 450, was written down and
publicly displayed. From all indications it, like the inscribed laws of the
Greeks, was intended at least in part for practical use,” and there are
reports during the next few centuries of other scattered pieces of legislation
which also were probably put in writing and publicly displayed, though it is
not clear how widely knowledge of these texts was disseminated.” In
addition, the annual praetor’s edict was an important source of law, and
this must have been delivered in written form at a fairly early time. Another
important source of law were the authoritative interpretations of legal
issues that were handed down by the pontifices around the time of the
Twelve Tables. This practice led to the issuing of responsa by the early jurists,
and these may have been put in writing as early as 300 (cf. E. A. Meyer
2004: 37-8).

As at Athens, the judicial process at the time of the Twelve Tables
appears to have been entirely oral.” Tt also seems to have depended on
the private initiative of litigants, as in Greece. Thus, it is possible that
procedure at Rome in the fifth century resembled early Greek procedure.
But it also appears that some degree of formalism established itself in
Roman procedure at an early date, perhaps as early as the Twelve Tables
(or earlier), and this may have been one of the factors that would soon
impel Roman law to take a very different path from Greek law.””

In any case, at some fairly early date, in order to bring an action, during
the first phase of the suit which took place before the Praetor, a Roman
litigant was required to specify the precise procedure or form of action (legis

* Later Roman writers regularly connect the Twelve Tables with Greek legislation, often telling of an
embassy sent to study the laws of Solon. Dyck 2004: 402—3 gives a brief summary of differing views
on the historicity of this tradition.

“The purpose of inscription in public was no doubt in part practical, in (perhaps larger) part
symbolic, to demonstrate that the statute in question was in the public domain” (Crawford 1996: 32).
As we have seen, the same dual propose can be ascribed to Greek legal inscriptions.

Crawford 1996: 27-34 argues that “knowledge of the content, wording and characteristic style of
Roman statutes was diffused outside the Roman elite” (27), but these laws may not have been as
widely known as Greek statutes.

The Twelve Tables may have mentioned a will (testamentum, v . 6; cf. v.3, with Crawford 1996: 639),
butif so, this would not have been a written document at this time. In certain cases it is explicitly said
thatan oral statementis valid; e.g., V1.1: Cum faciet nexum mancipiumque, uti lungua nuncupassit, ita
ius esto. (“When he shall perform nexum and mancipium, as his tongue has pronounced, so is there to
be a source of rights.”)

“The most immediately noticeable feature of archaic Roman jurisprudence is what we call its
actional formalism, by which we mean its tendency to endow every act in law with a definite
form” (Schulz 1946: 24—s). “Actional formalism” refers more specifically to the system of actiones (see
below). Already in the Twelve Tables, v1.1 (cited in the preceding note) seems to suggest that certain
specific words had to be spoken in order to establish zzs.
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actio) to which his case belonged.”® A litigant had to make his complaint
conform strictly to one of the few allowable actiones, and a single wrong
word could invalidate his case. Such strict formalism could not be enforced
without writing, and it appears that the actiones were put in writing at an
early date. A collection of actiones was said to have been published around
300 by Gnaeus Flavius, and they were probably available to the magistrates
in writing earlier than this. Later, with the development of the formulary
system in the third and second centuries, writing became even more central
to the judicial process. At first, the formulary, which was a magistrate’s
statement of the precise issue to be decided by the judge (iudex), may have
been simple enough to be issued orally and then remembered during the
trial, but as formularies became longer and more complex, they would have
had to be written down in addition to being spoken. Verdicts too were
issued orally at first but at some point written texts of these began to be
collected for use by jurists.

Thus, by Cicero’s time, although the amount of written legislation was
smaller than in classical Athens (legislation being a less important source of
law in Rome) other written texts — responsa, legis actiones, and formularies —
played a large role in the Roman judicial process. And with the actiones and
formularies, writing was put at the heart of that process. All these written
texts, moreover, were prepared by jurists and magistrates, and most of
them were not widely circulated (and were certainly not displayed in
public) but were kept for the use of these officials and a few others.
Precise cause and effect are difficult to determine, but there was clearly a
close connection between the increasing use of writing in the legal process,
the growth in size and importance of the legal profession, and the increas-
ingly technical nature of Roman law. Non-professionals, such as the judge
and the advocate, retained a role but their importance seems to have
diminished as the role of professionals grew larger. Over time legal expert-
ise was increasingly confined to a small group of specialists, and Roman law
became more and more a scholar’s law.

Equally, if not more illuminating as a comparandum for Greek law is
the development of English common law in the period from (roughly) the
Norman Conquest in 1066 to the death of Edward I in 1307.”” Before the
Conquest, law in England was almost entirely a matter of local courts
deciding cases according to local customs and traditions. Writing played

*% For a good summary of the two-stage legal process in the early Republic, first before the Practor, then
before a judge (iudex), see Stein 1984: 27—30. On forms of action see Jolowicz and Nicholas 1972: 175-90.
* Baker 1990 provides a good, standard history of this period.
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almost no role in these.”” The king’s court did make use of written docu-
ments, but its authority was not strong, and although it traveled around the
country hearing cases, its role in legal matters was very limited. After the
Conquest, however, as the Norman kings solidified their power over local
districts and the feudal system gradually disappeared from England, the
king’s law began to spread under the guise of “the common law,” though in
fact, this law was only common in the sense that the king’s law overrode
and eradicated the customs of different communities. The common law
was particularly suited to serving the needs of the landowning class, which
responded by making more and more use of it, and by the death of
Edward I, the common law had almost completely replaced local courts.

The change from local law to common law was in part a change from
oral law to written law. The Norman monarchy’s determination to expand
its hold over the whole of England required that it make more use of
writing in the administration of the kingdom. One of the earliest and most
important indications of this is the Domesday Book, a written record of the
state of England in 1086, which William the Conqueror requested for the
purpose of taxation. Based as it was on material gathered in oral inquests
throughout the land, the Domesday Book epitomizes the transition from
local, oral administration to a national, written administration. Fleming’s
analysis of the proceedings at an inquest in 1086 reveals that it is not
dissimilar to judicial procedure in Homeric times. But as he makes clear,
recording these proceedings in writing brought about a fundamental trans-
formation in the process.

Oral legal culture, by its very nature, is noisy, heterodox, and confusing; it
contains many points of view. But it is also public spectacle, and as such it
ritualized the whole process of the Norman settlement, and it informed all of
whose who upheld law, whether in villages, boroughs, or shires, about the
permanence of England’s tenurial transformation ... When the stories of the
inquest, however, were transformed into text and retold in the Domesday Book,
they were given a single, monolithic voice. The writing of Domesday Book trans-
formed the enterprise of the inquest from a communal event that took place
across the whole of England into a private record. The voice of the Domesday
Book, unlike the voices of the inquest, is that of royal administration: it is
organized, authoritative, and rational.”

° As we noted in Chapter Seven, the collections of written laws issued by Anglo-Saxon kings such as
Alfred played very little role in actual legal affairs.

" Fleming 1998: 35. His whole chapter on “The Inquest and the Mechanics of Justice” (11-35) is
important for the use of writing at this time. For a detailed study of the transition from oral to
written procedures, see Clanchy 1993.
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Written texts like the Domesday Book were thus essential tools by which
the monarchy imposed its rule on the whole of England.

During this period royal control also changed the nature of legal
procedure by means of writing. Historically, legislation has been of rela-
tively little importance in common law, in part because common law, at
least in theory, was rooted in the customs and traditions of the people of
England. Thus, although a few decrees and proclamations issued in writing
set out important general rules of law (most famously, of course, the
Magna Carta of r1215), during the twelfth and thirteenth centuries the
total number of written laws remained quite small. Rules of law were
normally determined not by legislation but by the decisions of courts,
which at first were simply remembered, but gradually came to be preserved
in written court records. Litigation was thus of greater importance in
common law than legislation, and it is here that the impact of writing on
the procedure had its most dramatic effect.

The transformation came about primarily through the use of writs,
which by the end of the thirteenth century had become the basis of all
liigation.”” As the name indicates, a writ is a written document that
originally conveyed an order from the king to a local assembly, court, or
individual. Before the Conquest writs were used primarily for administra-
tive needs, but under the Norman kings the judicial writ proliferated.” The
judicial writ was an order from the king commanding a person to appear in
his court to answer a complaint, or commanding a royal magistrate, such as
a sheriff, to take action on a complaint. In order to initiate, or have a sheriff
initiate litigation in the king’s court — that is, under common law — an
individual had to have the king order the court to act — that is, he had to
obtain a writ. Originally, the king had issued an oral directive (through his
agents) to the court, but after the Conquest, judicial writs replaced oral

?* “The common law of England is a monument to a brilliant time in western Europe rather than to
any single individual ... or to any exclusive national characteristics ... And the law became a
monument because it used writing, in the form of Latin writs, as its special instrument” (Clanchy
1998: 112). Cf. Baker 1990: 201, who notes that the author of Glanville (1187—9) decided to
“concentrate on writs rather than on legislative decrees.” The similarity of writs and Roman actiones
is noted by Zweigert and Kotz 1998: 186, Versteeg 2002: 287.

“Clearly, the [Anglo-Saxon] king interfered in the legal life of local courts from time to time. But our
evidence suggests that it was not actually until after the Conquest that writs were regularly issued by
the king mandating that assemblies remedy particular disputes; and it was not until the Conqueror’s
reign and after that writs which are wholly judicial come to be preserved in monastic archives. This
proliferation of judicial writs marks the Conqueror’s and his sons’ increasing intrusion into the
judicial business of local communities in decades following the Conquest” (Fleming 1998: 30-1,
emphasis in the original).

w
v
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commands,’* and soon these were being issued by the Chancery in the
king’s name without his direct involvement. As time went on, the forms of
writs were standardized, and the Chancery issued them for a fee upon
request, provided the request followed the proper form. The writ then
constituted an order to the accused to answer the charge in court. The main
difficulty in bringing a suit in common law lay in selecting the writ that was
right for the situation the litigant faced; as Baker observes (1990: 66) “the
choice of original writ governed the whole course of litigation from begin-
ning to end and the plaintiff selected the most appropriate writ at his
peril.””

The twelfth century saw the increasing use of judicial writs by ordinary
landholders, and by the end of Edward I's reign, the writ had become the
heart of the English judicial process. At first, as with the legis actiones in
Rome, there were only a few kinds of writs, and to be successful a plaintiff
had to follow the exact wording of one of the established forms (such as a
writ of trespass). Unlike Roman law, however, where the number of
actiones remained small but the use of each was constantly expanded to
cover many different situations, in England the number of different writs
increased rapidly. The result, however, was the same: the common law
became ever more complex and technical and the legal profession grew
rapidly. An ordinary Englishman, even if he could read and write, and even
if he knew the language of writs (at first Latin, then often an archaic form of
French known as “law French”), could not determine with any assurance
which specific writ was most appropriate for the damage or injury he had
suffered. He needed the assistance of a professional. As in Rome, therefore,
the growth of writing within the judicial process helped make the law
increasingly complex and technical, and stimulated the resulting growth of
the legal profession.

In Athens, by contrast, even though writing was used to inscribe and
publish a very large number of laws and decrees, it never infiltrated the
heart of the legal process to the extent that it controlled litigation. An

?* Clanchy (1998: 107-9) describes the effects of the change from the requirement that a person wanting
to use the court have “an order from the king” to “have a writ from the king” (both versions are in
Glanville). Most notable was an enormous expansion of the royal presence in litigation throughout
the country.

» Choosing the correct writ is still important in common law in the U.S.A., as can be seen in a recent
newspaper article headlined “Wrong writ spurs both sides to action in campaign ad inquiry” (Austin
American-Statesman for 20 June 2003, p. 7). It seems that in appealing a court’s decision, a lawyer
had filed the wrong kind of writ on behalf of his clients —a writ of habeas corpus instead of the writ of
mandamus that was required — and the appeal was therefore rejected.
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ordinary citizen with a complaint was always able to present his own plea
orally in whatever words he chose. He never had to prepare a written text,
though if he wished, he could make use of written documents, which for
the most part were brief and written in non-technical language. But if he
did, then these written texts would be read aloud to the jurors, and their
significance for the case would be explained by the litigant in his own
words. A litigant had to make the initial choice of a charge and a procedure,
but the existing categories were extremely flexible, and in many cases any
one of several different procedures was acceptable. If he needed to consulta
law, he would find that it was written in language that was generally non-
technical and relatively easy for ordinary citizens to comprehend. The
litigant had no need for legal experts, and so there were none. Any litigant,
moreover, with or without the help of a logographer, could give a legal
opinion, or could pose as an expert on the meaning of a law or the
intentions of the lawgiver, as Demosthenes is especially fond of doing.
But a litigant’s opinion had no legal authority except to the extent that the
jury could be persuaded to agree with it. Thus, to the end of the classical
period the legal process remained fundamentally oral — and therefore non-
technical, non-professional and rhetorical.

In assessing the use of writing in Athenian law, then, the important
factor is not the total quantity of writing in the system, but the fact that it
was used primarily for legislation and for the most part remained outside
the central legal process. Thus, writing in Athens had both a powerful
presence in legislation and a corresponding absence in procedure. Written
laws brought order and predictability to the previously existing legal
process, and provided a fixed, stable framework within which litigants
could negotiate their way in their oral pleadings in court; the absence of
writing from the legal process, on the other hand, allowed for a large degree
of flexibility within this framework. Written laws made the city’s legisla-
tion directly available to the people, who could make use of the laws
without assistance; and the absence of writing from the legal process
similarly worked to ensure that litigants could manage their own litigation
and ordinary citizens could judge their cases, without the need for legal
professionals, who in most other legal systems form a barrier between the
law and ordinary people.

Thus, the presence of writing and the absence of writing worked
together to produce a legal system with more structure and order than
the dispute-settlement processes of traditional tribal societies that function
without writing, yet at the same time allowed ordinary citizens direct access
to litigation such as almost never occurs once a society injects writing into
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the legal process.”® The discourse of modern legal systems is a private,
specialized, technical language, authorized and controlled by a small group
of professionals, who effectively prevent access by those outside their
profession. The discourse of Athenian law, on the other hand, was largely
the language of the people, authorized, controlled and practiced by ordi-
nary citizens, but within the structure provided by a large set of written
rules.

These unusual, in fact unique, features of Greek law call into question
some of the conclusions scholars have drawn regarding the impact of
writing on law.”” We have already noted (Chapter Four) Goody’s con-
clusion that the process of putting laws in writing was a process of general-
ization (1986: 166), and have shown that this must be substantially
modified in order to accommodate the preserved text of Draco’s law.
Also requiring modification is the hegemonic view of writing law, that
writing was used in many societies, including the non-Greek societies we
have used for comparison (Babylonia, Rome, and England), to facilitate
the unified administration of large territories and the exercise of authority
over large and often diverse populations, in part through the manipulation
of law. In these societies writing became a tool for controlling access to the
law.”® As Clanchy (1985, 1993) argues, among the ways in which the use of
writing transformed law in medieval Europe, “writing made lawcourts into
closed schoolrooms instead of open meeting places.””

In many respects the Greeks do not fit this picture. Between the end of
the Bronze Age and the conquests of Philip and Alexander, no Greek
community ever exercised direct authority over the kind of large, unified
territory that characterizes the other nations we have examined, and even in
the Hellenistic period traditional Greek cities maintained a considerable
degree of autonomy in their legal affairs and did not control or administer
significantly larger territories. Thus, Greek law shows that the introduction
of writing does not have a single effect but can be used for different effects

Nader 2002: 14-16 and passim stresses the vital importance of access to the law, noting that many of
the societies studied by anthropologists allow easier access than modern legal systems, and lamenting
in particular recent trends in the U.S.A. to restrict access to law.

R. Thomas (1992: 15-28) presents a good survey of different views of and approaches to the effects of
writing on societies, with references to earlier scholarship.

For this common view, see e.g. W. Harris 1989: 38—40.

Clanchy 1985: 29. Clanchy also notes that writing creates standardization (see above, Chapter 4), but
this does not mean that it “level[ed] to some extent the social differences that had dominated
considerations of justice since feudal times,” as Olsen 1994: 188 credits the use of writs with “Leveling
to some extent the social differences that had dominated considerations of justice since feudal times,”
but access to the law now required professional help, and this cost money.
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by different societies. The Greeks were unique, as far as I know, in using
writing to make law a popular, communal institution, open to participa-
tion by a large segment of the community rather than as a means of
imposing autocratic rule on the community. Whether a city’s government
(politeia) was democratic or oligarchic, as in Athens or Gortyn respectively,
law remained in the hand’s of the people to a degree unparalleled in other
literate societies.



CHAPTER 10O

Writing Law in Hellenistic Greece

Classical Athenian law is often seen as the high point in Greek legal history,
but the story does not end there, and for the sake of completeness, I will
briefly look at law in the Hellenistic world." The conquests of Philip and
Alexander at the end of the fourth century changed the Greek world in
important ways, but in many respects life in Greek cities remained
unchanged. Although no longer in control of their relations with other
cities or completely free to determine their own leaders (who now needed
the support of Macedonian rulers more than of the démos), these cities
continued to regulate their internal affairs, and it appears that private law,”
at least, continued more or less unchanged in Athens and other Greek cities.

At the same time, Alexander’s conquests included many areas that were
not previously Greek, in most of which he encouraged Greeks (often his
own mercenary soldiers) to settle and even founded new Greek cities.
These Greek settlers coexisted with the native inhabitants and often with
settlers from other countries, creating new communities which did not
have a history of traditional Greek institutions. These new settlers usually
came from several different Greek cities, so that except in the most general
ways, they lacked a common legal heritage. Given these very different
circumstances, it is not surprising that the legal systems in these newly
Greek cities and territories differed from those of long established Greek
cities. For this reason, for the Hellenistic period I will look separately, first
at law in Athens and other traditional Greek cities and then at law in
Ptolemaic Egypt, the one newly Greek area about which we are fairly well
informed.

" For a good comprehensive treatment of the Hellenistic world, see Walbank and Astin 1984. The
period ends with the conquest of Greece by Rome, which for convenience is often dated to the defeat
of Corinth in 146, though in fact it took place over many decades, and not until 30 BCE in Egypt.

* T use the terms “public” and “private” here in a non-technical sense. Although the Greeks often
distinguished generally between public and private matters, they never created the official categories
of Public law and Private law, that we find in Roman law.
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Most of our evidence for law in the Hellenistic Greek cities comes from
inscriptions, which were written in many different cities over the course of
several centuries. No survey, no matter how thorough, can give a complete
picture, and the following discussion will be very selective. Few of the
sources, moreover, are strictly speaking laws, or even legal documents.” But
other sorts of documents, such as honorary decrees, provide a fair amount
of evidence for law. These texts tend to show not only a continuity from
the classical to the Hellenistic period but also a general similarity among
Greek cities in these periods, at least with respect to writing law. Much of
the evidence pertains to procedure in general, but we will concentrate on
texts that refer specifically to the use or non-use of writing.

Athens provides the best evidence for the continuity especially of private
law, at least for the first decades of the Hellenistic period.” Although certain
areas of public law changed significantly, in part because success in public
litigation no longer translated into political success, characteristically demo-
cratic procedures like eisangelia and graphe paranomaon, continued to be
used, and the large popular courts underwent little change.” This allowed
a logographer like Dinarchus to continue his lucrative career writing
speeches for other litigants until 307, when he left Athens and settled in
Corinth, continuing to write speeches until at least 292 (Dionysius of
Halicarnassus, Dinarchus 2). The preserved titles of Dinarchus’ speeches
from this period (7bid. 10-12) indicate that they are all private cases
(damages, assault, inheritance, and other matters). Because no speech
from this period survives, we know next to nothing about the use of writing
in the legal process in Hellenistic Athens, but the general continuity in
private law suggests that the classical combination of written and oral
elements persisted, although the use of written documents probably
increased.

A similar continuity seems to have characterized law in other Greek
cities (Rhodes-Lewis 1997: 473—563). For the most part cities maintained

? There is no modern collection of Hellenistic legal inscriptions but Dareste, et 4l. 1891-1904 (I/G)
contains a number of Hellenistic texts; Thiir and Taeuber 1994 (IPArk) is also useful.

# The best historical account of Hellenistic Athens is Habicht 1997. Thiir 2001 examines the evidence
for private law in new comedy and sees only a subtle change from the classical period; see also
Rhodes-Lewis 1997: 961, Gagarin 2000b. The few documents from the Hellenistic period in
Boegehold 1995 generally reveal features of legal procedure that are familiar from the classical period
(e.g., nos. 318, 320, 329, 342a).

> When Tarn and Griffith conclude (1952: 88-91) that Hellenistic law was a welcome change from “the
old system,” which “was about the worst legal system ever invented,” they are contrasting classical
Athenian juries with later situations in which a small group of visiting judges heard cases, but this
practice was exceptional and temporary and is not attested for Athens.
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their traditional forms of constitutional government, including a council
and an assembly, and most cities which previously had democratic govern-
ments seem to have preserved these.” Laws and decrees continued to be
routinely written down and publicly displayed in virtually all Greek cities.
Institutions like the family and citizenship remained largely unchanged,
and traditional features of legal procedure, such as the volunteer prosecu-
tor, remained part of the legal systems of many, if not all, poleis in the
Hellenistic period (Rubinstein 2003). Another indication of the similarity
among Hellenistic legal systems is the frequent importation of judges
from other cities. This practice suggests that the legal systems of different
Hellenistic cities shared common features, and the judges themselves may
have contributed to an increasing homogeneity of Hellenistic law, especially
in the Greek cities of the Eastern Aegean and the coast of Asia Minor, where
the use of foreign judges is documented from the end of the fourth century.”

Other factors, such as the migration of Greeks among cities also worked
to make legal systems in different parts of the empire more similar. The
expansion of trade would also have increased communication among cities
and regions, and this may especially have affected commercial law. Laws
affecting maritime commerce in particular became increasingly important,
culminating in the Rhodian Sea Law which probably originated in the
Hellenistic period and remained the world-wide standard for centuries
(Ashburner 1909). One result of increased social and economic intercourse
in this period was the development of the common Greek dialect koine,
spoken by Greeks and the non-Greek elite throughout the empire. By
analogy, scholars sometimes speak of a “legal 4oiné” in the Hellenistic
world, though this may imply more unity than actually existed. But a
general trend toward such a unity is evident, and just as koine Greek was
derived from the Attic dialect with slight modifications, to the extent that
there was a legal koiné, it may have been derived largely from Athenian law.

One indication of Athenian influence is a partially preserved maritime
contract from the second century, probably drawn up in Egypt, which
appears to be a direct descendant of the type of maritime contract used
in fourth-century Athens.” Second, Rubinstein has documented the

¢ See Crowther 1992 for arguments against the traditional view that democracy declined through the
Hellenistic period; also Rhodes-Lewis 1997: 531-6.

7 Robert 1973 remains the best comprehensive treatment of this institution; he sees the work of these
judges leading to an “adaptation et uniformisation des droits des cités” (1973: 778).

¥ SB 111 7169, Vélissaropoulos 1980: 356—7, no. 21; on the question of continuity see i67d. 308-11. The
contract concerns a trading journey to the area of Somalia, but the traders named in it come from
different parts of the Greek world. Vélissaropoulos concludes (311) that the contract is a direct
descendant of the contract in Demosthenes 35.10-13.
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institution of the volunteer prosecutor in dozens of different cities, though
this person is not always referred to as ho boulomenos, as he is in Athens.’
Prosecution by whoever wished was first instituted in Athenian law by
Solon in the early sixth century (Azh. Pol. 9.1, above, Chapter Five), and
the practice was a characteristic feature of Athenian law. We cannot be certain
that the Athenian practice directly influenced other cities, where the earliest
evidence for the practice is from the early fifth century, but this seems likely.

Third, second-century decrees reveal that the graphe paranoman procedure
was used in Demetrias (SEG 24 395, lines 11-12), and that cases of paranoman
and biaion (violence) were tried in Alexandria Troas (/ Priene 44, lines 17-18).
It can hardly be a coincidence that both these Hellenistic cities, one in
Thessaly and one on the coast of Asia Minor, employed a legal procedure,
graphé paranoman, that probably originated in Athens in the late fifth century,
and which became one of the most prominent features of the Athenian
legal and political system in the fourth century. Finally, other procedures
similar to those in Athens, are also found in Hellenistic inscriptions (Robert
1973), including ménusis (informing), euthynai (the examination of a magis-
trate’s accounts after he finishes his term in office), and paragraphe (an
objection by the defendant that the case should not have been brought for
specific reasons). Even if all these procedures developed independently and
not under Athenian influence, the important point is that many of the same
procedural features are found in the laws of different cities throughout the
Greek world from the fifth to the second centuries and beyond.™

What, then, about the use of writing in law? Do we find common
features in this regard in the Hellenistic period? Certainly laws and decrees
continued to be inscribed and publicly displayed in large numbers in Greek
cities, just as in the classical period. For example, the thirty five inscriptions
from Arcadia in /PArk are evenly distributed over the fifth through first
centuries BCE (with one from the first century Cg). In Athens, we know
that Demetrius Poliorcetes, who controlled the city in the years after
Demetrius of Phalerum’s downfall in 307, oversaw the revision of laws in
Athens, and a decree reveals that at least some of these new laws were
published in 304/3," though we do not know if the project was ever

? Rubinstein 2003. The number of cities with volunteer prosecutors is said in this article to be forty-
six, but Rubinstein now reports (personal communication) that the number is up to eighty-two. It
will undoubtedly grow larger.

' The issue of unity is more difficult to assess with regard to substantive law; see Gagarin 200s.

" In that year Euchares is praised for “attending to the inscription of the laws, so that all those that had
been approved by the Nomothetai would be publicly displayed for anyone who wished to see and
that no one would not know the laws of the city” (/G 11* 487, lines 5-10).
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completed. And legal inscriptions are preserved from many other cities
throughout this period (Rhodes-Lewis 1997).

With respect to the use (or non-use) of writing in procedure, widely
scattered evidence indicates that here too there was a considerable degree of
continuity. For example, a treaty between Stymphalos and Demetrias
(IPArk 17 = IG v 2, lines 43—6, dated to 303—300), imposes similar require-
ments on the use of written documents as in fourth-century Athens: litigants
are required to “bring to the court all the witness depositions written down
and all the contracts written down and deposit them in the jars (?)"* until the
court meets and decides the case; and if any litigants do not bring witness
depositions that they have written down to the Synlytai, they are not to use
in court any witness depositions other than those that have been disclosed to
the Synlytai.” These regulations suggest that at least one of these two cities
already had a requirement for the preliminary deposit of written documents
that was nearly identical to the Athenian requirement. On the other hand,
another provision of this treaty (lines 31-3) requires the judges to write
down verdicts, perhaps on a tablet (deltos) together with the names of all
those who were selected to judge the case, a practice not attested in Athens.

A late-fourth-century law from Thasos” prohibits two procedures —
denunciation (endeixis) and summary arrest (apagoge) — from taking
place during certain religious festivals or “on those days on which the
arbitrators present the opposing oaths (antomosiai),"” and receive witness
depositions (martyriai) and evidentiary documents (dikaiomata), and hold
the preliminary hearings of cases.” From other inscriptions we know that
Thasos had other legal procedures that are found in classical Athenian law,
including phasis and the use of volunteer prosecutors;” here we learn of two
other procedures well known from Athenian law, endeixis and apago‘ge‘,l(’
together with public arbitrators, who gather some of the same written
documents as in Athenian arbitration hearings.”” There are differences

'* The editors supply echinoi (“jars”) to partially fill a gap in the text; even if this is wrong, a container of
some sort was specified.

¥ SEG 17.415, first published by Salviat (1958). For legal aspects of the text see esp. Salviat 1958: 202-12.
For a similar prohibition of legal activity during a festival, cf. /K Lampsacus 9 (second century).

“ The text here suggests that the opposing oaths were put in writing and were detailed enough to serve
as the basic statement of each party’s case (Salviat 1958: 207). For the citation of written antomosiai in
Athenian litigation, see, e.g., Isacus 3.7.

5 Salviat 1958: 202—3 with 203 nn. 1—s, and for volunteer prosecutors Rubinstein 2003, esp. 96-8.

'® The fundamental study of these procedures, which can be considered two phases of the same
procedure, is Hansen 1976.

7 On the arbitrators, see Salviat 1958: 206—9. Dikaiomata (“documents”) is not used in this sense at
Athens, but the term would certainly include other types of documents in addition to martyriai and
antomosiai that we know from Athenian cases (Salviat 1958: 208).
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from Athenian procedure, such as the greater reliance on officials for the
enforcement of law at Thasos; but several of the basic uses of writing
in procedure, including the gathering of written documents during the
preliminary arbitration hearing, closely resemble Athenian practice.

Similarly, an arbitration decision rendered by a group of 204 citizens
from Cnidus in favor of Calymna against Cos in the early third century
specifies uses of written documents in ways that closely resemble Athenian
procedures.'8 It directs that all the decrees, challenges, and other docu-
ments needed for the hearing are to be brought from the two cities under
seal and all these written texts (grammara) will be given first to the generals,
who (after unsealing them) will give them to the two litigants, who will
also deposit witness depositions with the court before their pleadings
(A 33-9). It next specifies the time allowed to each speaker (39—43), and
then addresses the use of these written documents: “The decrees and the
challenges and the written indictment in the case (tan graphan tas dikas)
and anything else that has been brought from the public record are to be
read out by whichever clerk (grammateus) each side may provide, and also
the witness depositions, with the water stopped” (43—s). There follows a
provision requiring witnesses to be present in court if they can; otherwise,
they are allowed to testify in their own city and their depositions will be
sealed and copies (anagrapha) given to each litigant (45-65).

Here too, the procedures differ in some respects from Athenian proce-
dure: each party, for instance, appears to have his own clerk read out his
documents. But in general the use of written documents is strikingly
similar to their use in Athenian procedure. And if we take this text together
with those from Arcadia and Thasos discussed above, it becomes clear that
the Athenian practice of collecting the written documents before the trial,
sealing them up, and then having them read out loud by a clerk was a
common feature of the legal systems of Greek cities in the early Hellenistic
period. These inscriptions also indicate that writing was being used in other
ways than we find at Athens, such as for recording verdicts or the testimony
of witnesses who could not be present in court, but in none of these cases
does writing intrude into the trial itself except in the form of oral reading,
just as in Athens.

Another area of law in which the use of writing expanded considerably in
the Hellenistic Greek cities was the public documentation of manumis-
sions. The largest number of these documents record sacred manumis-
sions, which took the form of a legal fiction, in which the owner either sells

¥ Magnetto 1997: no. 14 (= /G 1.158—78, Ager 1996: no. 21).
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or consecrates his or her slave to a god, leaving the slave free of the master’s
control, although some of the documents subject this freedom to condi-
tions. The highest concentration of manumission-by-sale inscriptions is at
Delphi, where more than 1,000 survive, from about 200 BCE to 100 CE."”
We also have private manumissions which the owner, or perhaps the freed
slave himself, recorded in a public inscription; these include a rather
strange group of Athenian inscriptions from the end of the classical period
which record the dedication of silver bowls (phialai) by former slaves in
celebration of their manumission.™

One of the reasons for writing and displaying all these manumission
texts must have been to protect the freed slave against possible future
seizure by publicizing his new status. We know that the practice of
manumission was much older than the Hellenistic period, and the forms
of manumission seem to have undergone little change. However, these
transactions were rarely inscribed and publicly displayed before the
Hellenistic period, perhaps because in the classical period cities were
more homogenous and a freed slave would more likely be known in the
community. But the writing and public display of these texts would
be necessary in the more diverse Hellenistic cities, to protect the freed
slave from being subject to future claims of ownership. Or this may
simply reflect the increased use of writing in general in the Hellenistic
period.

In sum, the Hellenistic Greek cities maintained a large degree of con-
tinuity in their legal affairs, despite the limits imposed by the new royal
authorities. Basic political institutions characteristic of the traditional polis
form of government, including law courts still staffed by ordinary jurors in
Athens, continued to exist in much the same forms as before. When new
laws were enacted, they were publicly displayed, as before, and the sub-
stance of private law, at least, appears to have remained fairly stable. The
amount of writing steadily increased, both in life in general and in legal
matters, but writing continued to be used in legal procedure in much the
same way as in the classical period — for administration and for documen-
tation, which was then presented orally in court. New uses of writing are
evident, such as the recording of verdicts and the public display of texts
confirming private manumissions, but these did not change the trial itself,
which remained fundamentally oral. In short, in the traditional Greek

" See Darmezin 1999; also Hopkins 1978: 133—71 (written in collaboration with P. J. Roscoe). There are
also six public manumission inscriptions at Gortyn (/Cret 4.231-6).
*® See Lewis 1959, and the brief remarks of Todd 1993: 191—2.
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cities, the same combination of written legislation and oral litigation
characterized law in the Hellenistic period as in earlier times.

Things were different in those parts of Alexander’s empire that were
not originally Greek, including Egypt and the newly conquered regions of
Asia. Given the scarcity of evidence for other parts of the empire, my
discussion will be confined to Egypt, where our primary source for law
(and for other aspects of life) is the large body of papyrus documents that
have emerged from the sands in modern times, written not only in Greek
but in Egyptian demotic and occasionally in other languages.”” Many of
these are private documents — petitions, agreements, contracts, land regis-
ters, letters, court documents, and others — which shed light on the legal
practices of Greeks and Egyptians during this period. Many public docu-
ments also survive, such as royal proclamations, which were also written on
papyrus for distribution to the relevant officials.

Egypt had had a strong, centralized government for several millennia
before Alexander, and after his death the Ptolemies continued this tradi-
tion, ruling Egypt from 323 to 30 BCE. When the Ptolemies came to power,
they built an administrative structure for the new province, and established
three poleis (Alexandria, Naucratis, and Ptolemais). These poleis were
said to be self-governing, and they apparently had their own councils and
assemblies, but these bodies had only a small role in governance and were
closely controlled by the king and his administration. Perhaps for this
reason, they enacted very little legislation (Rhodes-Lewis 1997: 467—9), and
in fact, the sort of publicly displayed legislation that survives in such
abundance from traditional Greek cities is almost entirely lacking in
Egypt.”

Outside the main cities, the Greek settlers lived in towns and villages in
the chora or “countryside.” Since these settlers usually came from different
home cities, they would have had different legal backgrounds, and thus
could not simply draw on a single legal tradition. Moreover, Egypt had
its own long-established legal tradition and had long been using writing
in legal matters in ways that differed from traditional Greek usage. In

* Papyri relevant to law can be found in Meyer 1920 and the two-volume Loeb collection of
documentary papyri (Hunt and Edgar 1932—4) and elsewhere; there are useful summaries in SB.
The handbooks and overviews of different areas of law, such as Taubenschlag 1955 or Pringsheim
1950, must be used with care, since in the past half-century our understanding of Ptolemaic law has
become less certain, as can be seen by comparing the first edition of the Cambridge Ancient History
(S. A. Cook et al. 1928: 19—20) with the second (Walbank and Astin 1984: 155). Useful overviews of
Ptolemaic law can be found in Modrzejewski 1966 and 1995, and Wolff 1966. The survey in
Rupprecht 1994: 94-153 is especially useful for its bibliographies.

** Most of the Greek decrees from Egypt in Rhodes-Lewis 1997: 461—7 are papyrus texts.
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particular, scribes, notaries and written documents played a large role in
Egyptian law (Allam 1991: 109-19), and this influenced Greek practice.
Greek law in Egypt therefore came to differ substantially with respect to
procedure from traditional Greek law, particularly in its use of writing.
Substantive law shows somewhat more continuity, and some scholars use
the term legal koine or “common law” (Wolff 2002: 35—43) to denote a kind
of synthesis of law from many cities, but this expression probably overstates
the substantive unity of Ptolemaic law.

Since the Greek settlers generally lived in communities together with
the native Egyptian inhabitants, Greek and Egyptian legal practices coex-
isted. Around 275, Ptolemy II Philadelphus brought order to this situation
by issuing rules setting up Egyptian courts (of the laokritai) to rule on
matters relating to Egyptian laws, often called the “laws of the country”
(nomoi tés choras) and Greek courts (dikastéria at first, later courts of the
chrématistai) for the “laws of the cities” (nomoi politikoi).” In addition to
these two systems, the term “royal law” was used for the law that governed
the centralized administration of the country and for the laws of the three
poleis, but royal law had little effect on the lives of most inhabitants, who
used the new Greek or Egyptian courts. The determining factor in deciding
which of these two systems would hear a case was normally the language,
and therefore the legal system, used in the matter that was in dispute.”*

It is uncertain whether the nomoi politikoi or the nomoi tes choras were
ever formally put in writing or publicly displayed. Despite the fact that
writing had been known in Egypt for nearly three millennia, traditional
Egyptian law was largely or entirely unwritten. A demotic papyrus reports
that in 419, Darius ordered his governor of Egypt “to write down the laws of
Egypt,” but we do not know whether these actually were written and if so,
what form they took or how long they survived (Modrzejewski 1995: 3-6).
But this demotic papyrus, a kind of handbook or case-book, shows that
some information about demotic laws was available in writing, probably
not in the form of actual written laws but as documents intended to help
“Egyptian notaries in their professional activity and Egyptian judges in the
resolution of difficult cases” (Modrzejewski 1995: 7).

The Greek nomoi politikoi may have been written down for a similar
purpose. P. Hal. 1 from the mid third century is a collection of dikaiomata

» There is much disagreement about the nature of these nomoi politikoi, but the term may designate
the laws which were derived from the laws of traditional Greek poleis.

* See P. Tebt.1 5 (= COPs3), Hunt and Edgar 1932—4: vol. 11, no. 210, lines 21120, as interpreted by
Modrzejewski 1978; see also Modrzejewski 1995: 15-16, Pestman 1994: 85—6.
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* apparently compiled from various sources
26

(“justificatory documents”),
by a lawyer because of their relevance to a case or cases he was handling.
Among these is an excerpt from the nomos politikos of Alexandria, which
implies that this “civic law” did exist somewhere in writing. Other excerpts
(in columns 4 and s) are laws concerning false witnesses, the liability of
slaves, buildings and construction, and different types of assault. It seems
that people who wished to bring suit would first consult a lawyer (as we
would today), who would consult these dikaiomata to find the relevant law.
We do not know the location of the politikos nomos of Alexandria from
which these dikaiomata were excerpted, but we have no reason to think that
it was publicly displayed. Another document (P. Lille 1 29)*” also contains
several laws about slavery. The papyrus begins with the text of the first law
with no preamble indicating what these laws are, but we probably have here
a collection of nomoi politikoi like P. Hal. 1, assembled and written down
for private use, perhaps by a lawyer or notary. Interestingly, one of the laws
in this collection contradicts a law on the same subject found in P. Hal. 1.
This may mean that both documents are private collections of local laws
but from different places (Taubenschlag 1955: 95—6).

No text of an actual nomos politikos survives, but we do have texts of royal
edicts (diagrammata) and decrees (prostagmata) (Hunt and Edgar 1932—4:
vol. 11, 54-131). These indicate that in the area of royal law written
legislation was the norm. Royal laws were enacted by the king for the
governance of both the city of Alexandria and the territory of Egypt. They
regulated the administration of a large territory together with the network
of officials and commissions required for this task. They were written down
because, as other ancient societies including pre-Ptolemaic Egypt had
discovered, writing was indispensable for large-scale administration.
Edicts and decrees would be circulated among officials, and were some-
times made available to the public by being posted in public places.

These texts show that written legislation had a very different place in
Ptolemaic law than in other Greek legal systems. In Egypt only the king
and his royal administration truly legislated, in the sense of enacting
authoritative legal rules, and most of the royal edicts and decrees he issued

» See Graeca Halensis 1913: 3-177; parts of the document are included in Hunt and Edgar 1932—4:
vol. 11, nos. 201 (lines 124-—5), 202 (186—213), and 207 (166-85). The dikaiomata were the written
documents presented in support of a case, as in SEG 17.415 (see above) or P. Gur. 2, line 39 (discussed
below). They are similar, therefore, to the documents (atechnoi pisteis) presented to an Athenian
court (Chapter Eight).

26 See Graeca Halensis 1913: 12—14; Fraser 1972: vol. 1, 109-10.

*7 The document is no. 71 in Meyer 1920, and is discussed by Scholl 1995 (esp. 1603, with the text on

169—71).
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were circulated only to those who were charged with implementing or
enforcing them or who were otherwise affected by them, but were not
displayed for the general public. And the status of other kinds of laws
besides royal law seems not to have depended on writing in the way in
which legislation in the rest of Greece did. Some of the traditional politikoi
nomot, which formed the basis for most decisions of the Greek courts, may
have been written down, but if they were, it appears that they were not
displayed publicly and thus their authority did not depend on whether or
not they were written down somewhere. Notaries and lawyers, who played
an important role in Ptolemaic law, may have compiled rules or other sorts
of legal advice in writing for their own use, but this sort of writing would
have had a different role from anything we know of in Athens, where these
professionals were unknown.

Writing also seems to have played a different role — or several different
roles — in other aspects of the legal process. Most of the hundreds of legal
documents that survive from Ptolemaic Egypt were written by notaries or
professional scribes. Some of them, including contracts, wills, and sale or
loan agreements, are also known from classical Athens, but the number of
such documents seems to be much greater in Egypt than in classical
Athens, and even if this impression is due primarily to the greater survival
of evidence in Egypt, forensic oratory certainly conveys the impression that
Athenians in general did not make nearly as much use of written docu-
ments as Greeks in Egypt did. One reason for writing so many documents
may have been that transactions in Egypt were often between Greeks
from different legal traditions, for whom it would have been necessary to
specify arrangements in full detail. Marriage agreements are a good
example. The earliest of these, P. Eleph. 1 written in 311,° is between
Greeks whose families came from different cities, Temnos and Cos. After
giving the date it reads,

Heracleides takes Demetria to be his lawful wife, both of them being freeborn,
from her father and mother (both named) with clothing and jewelry worth 1,000
drachmas. He is to give her all that a freeborn wife should have and they will live
wherever he and her father decide. If she is caught doing anything to shame her
husband, she will lose the entire dowry, but he must prove his accusation before
three men acceptable to both of them. He in turn cannot insult her by bringing
home another woman, or having children by another woman, or wronging her in
any other way. If he is caught doing any of these and she proves it before three men

¥ For the text see Hunt and Edgar 1932—4: vol. 1, no. 1; for discussion see Katzoff 1995; for a thorough
account of Egyptian marriage documents see Yiftach-Firanko 2003.
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acceptable to both of them, he shall return the dowry and also forfeit 1,000
drachmas, and she and those who help her have the right to exact payment from
him or his investments, both in land and in maritime loans, as if it were a court
judgment. The contract shall be valid wherever either of them produces it against
the other, as if it had been made in that place. Both of them can keep copies of the
contract themselves [then come the names of six witnesses]. (translation of Hunt

and Edgar, modified)

Some similarities to Athenian marriage agreements are evident, such as the
dowry that provides some measure of security for both partners. But there
are also significant differences, such as the inclusion of the bride’s mother in
the agreement together with her father and the relative equality of the terms
governing accusations of wrongdoing. We can already see here the greater
equality of husband and wife that characterizes Hellenistic marriages.

But the most important difference for our purpose is the simple fact
that this is a written contract. Most scholars assume that the contract is
modeled on marriage contracts from the classical period (e.g., Katzoff 199s:
38), but no written marriage contract survives from that time, and in fact
there is no evidence that marriage agreements were ever put in writing
before the Hellenistic period. This argument from silence is not conclusive,
and other cities may have been more inclined to use writing than Athens,
though there is no evidence that they did or any obvious reason why they
should. And there are passages in Attic oratory where a litigant would
surely cite, or at least mention, a written marriage contract if one existed.
For example, the plaintiff in Demosthenes 41, probably written in the 360s,
begins his case with the claim that he had married the daughter of
Polyeuctus with a dowry of forty minas but had only received thirty
minas at the time with the rest promised on the death of Polyeuctus. To
prove this point, he presents witnesses who were present at the betrothal
(41.6). Had a written contract been made in this case, surely the speaker
would have presented it as evidence in addition to these witnesses, but he
says nothing about a contract.

If written marriage contracts were not the norm in the classical period,
why do they become standard in the Hellenistic period, apparently right
from the beginning? One factor suggested above is that the families of the
bride and groom came from different cities, as must have occurred fairly
often in third-century Egypt. It was possible for couples to marry in Egypt
without a written contract, and many did, but when arrangements were
complicated and many details had to be accounted for, then couples used
written contracts (Wolff 1939; Yiftach-Firanko 2003: 83-104). In fact,
sometimes couples who had long been married without a written contract



10 Writing Law in Hellenistic Greece 237

would later write a detailed marriage contract, either to be certain about all
the details previously agreed on or perhaps in order to fix details that they
had not worked out at the beginning of the marriage. Some of the
conditions prompting the writing of contracts were thus the same (muzatis
mutandis) as those for writing the earliest laws in archaic Greece — the
presence of a diverse population with differing legal traditions and the need
for certainty about details — though the ultimate effects of writing contracts
were different from the effects of writing laws.

Another reason for the large number of written documents in Egypt was
undoubtedly the long Egyptian tradition of scribes and notaries. Under the
highly centralized administration of Pharaonic Egypt, legal transactions
were commonly recorded by scribes acting essentially as notaries, and the
documents were stored in administrative offices. After the Greek conquest,
this centralized Egyptian administration ceased to exist, but notaries con-
tinued to write contracts, deeds of sale, loan agreements, and the like in
demotic for the native inhabitants. In addition, “the scribe played a
surprisingly active role in legal proceedings” during the New Kingdom,
and scribes continued to play much the same role in the Ptolemaic period,
including receiving petitions, making accusations, helping in interroga-
tions, verifying facts, and other activities (Allam 1991: 112-13). Official
Greek notaries (agoranomoi) are attested at least as early as the beginning
of the second century, and probably existed earlier. And another legal
professional in Egypt, hitherto unknown in Greece, was the lawyer or
advocate. Although advocates may originally have been friends not unlike
the co-pleaders (synégoroi) in Athens and elsewhere, by the mid third
century a specialized profession developed, and some lawyers even had
offices and staffs (Graeca Halensis 1913: 25—31).

Thus, close familiarity with the work of Egyptian notaries and scribes
prompted the creation of similar professional groups for the Greeks in
Egypt, and the growth of these professions undoubtedly stimulated the
increase of writing in legal affairs, and vice versa. In classical Greece, private
legal documents were prepared by individuals; there is no sign of scribal
involvement. But in Egypt, even in the third century most Greek docu-
ments were written by notaries or scribes.” Once these professions had
arisen, they would soon control the form and language of legal documents
just as Egyptian notaries did (and as similar professionals tend to do in all

* The formulaic complexity of even a short document like 2. Cair. Zen. 59003, lines 11—22 [= Hunt
and Edgar 1932—4: vol. 1, no. 31] dated to 259 suggests the involvement of a professional scribe
(Modrzejewski 1966: 137-8).
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cultures). And this would result in an increase over time in the complexity
and amount of detail in legal documents.

Several documents recording sales of land dated to around 100 (Hunt
and Edgar 1932—4: vol. 1, nos. 27—9) include, among other details, full
physical descriptions of all the buyers and sellers, for example, “Taous
daughter of Harpos, aged about 48 years, of medium height, fair-skinned,
round-faced, straight-nosed, with a scar on her forehead” (P. Grenf 11 23 =
Hunt and Edgar 1932—4: vol. 1, no. 27). One reason for this amount of
detail may have been the mobility of the population, which meant that the
parties to legal transactions would not necessarily be known to each other
or to friends and neighbors who could identify them if necessary.’® But the
formulaic quality of this description suggests that a notarial impulse lies
behind the large amount of detail, which often characterizes other elements
of the transaction in addition to the identification of the parties. A similar
degree of detail is found in some witness depositions, which otherwise
resemble those occasionally preserved in Athenian forensic speeches. In
one, P. Zen. Pestm. 21 (Hunt and Edgar 1932—4: vol. 11, no. 253), the witness
is described as “about 35 years old, tall, broad, curly-haired, fair-skinned,
squarely-set, with a scar on the right of the eyebrows.” Here too, it may
have been more important in Ptolemaic Egypt than in classical Athens to
provide a detailed description of people who were not well known in the
community, but notarial practice might also be responsible. And, of
course, the more detail, the greater the need for a written document, and
for the services of a notary to prepare it.

Along with this increased tendency to record legal transactions in
writing came the increasing use of these documents in court. A particularly
interesting text in this regard is P. Gur. 2 (dated to 226),” which is the
report of a trial held before a Greek court known as the Court of Ten.”
The litigants are both Jews but the procedure before the Greek court is
Greek. After the date and the names of the judges and other officials, the
document informs us that the court is responding to a petition written
by Heracleia in response to an accusation (enkléma) filed by Dositheus
claiming that she had insulted him and asking for damages of 200
drachmas. Dositheus’ complete accusation is recorded, detailing the

?° In other documents these physical details are not included, perhaps because the parties are known to
one another; e.g., in 2. Oxy. 1628 (Hunt and Edgar 1932—4: vol. 1, no. 40) the parties are said to live
on the same street.

" Hunt and Edgar 1932—4: vol. 11, no. 256; Tcherikover and Fuks 1957—64: vol. 1, no. 19.

?* Only eight judges are named, perhaps because two were challenged or were absent for some other
reason. We know nothing about the size of other courts in Alexandria (Fraser 1972: vol. 1, 112).
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alleged assault and insults (lines 11-35),” and the judges then report their
decision (lines 35—49):

whereas Dositheus did not appear in court, did not submit a written account
(logon grapron) of his case, and was unwilling to present his accusation (in person)
but Heracleia was present in court with her guardian (kyrios), Aristides son of
Proteas, an Athenian of the Epigone, and had not only submitted a written
account supported by documents (dikaiomata) but was also willing to defend
herself (in person) in the case, and whereas the edict which Heracleia submitted
among these documents ordered [the judges] to judge .. .”* [that] when both of
the litigants have been summoned to court, if either one of them is unwilling to
submit a written account or deliver his accusation (in person) or acknowledge
defeat (?) ... he shall be judged to have done wrong, we have dismissed the case.

The differences between the use of writing in legal procedure here and in
classical Athens are striking. First, the document itself is a full written
account — perhaps an official record — of what happened in this particular
case from the beginning to the end, and even includes the names of the
judges and other court officials. This was probably written by a clerk after
the verdict, and copies were probably made for the litigants as well as for
the court.” This has no parallel in Athens. Dositheus’ written indictment
does have parallels in Athens, though no Athenian indictment we know of
presented such a full bill of particulars as we find here. And Athenian
indictments were not given to the jury to read at the beginning of the trial
but were read out by the clerk at the beginning of the trial. And the written
petition, which Heracleia presents to the court and which contains a
written account of her case (logos grapros), is unparalleled in Athens or
anywhere else in archaic and classical Greece, where oral pleading was the
rule. Also without parallel is the written petition Heracleia filed earlier,
which prompted the court to take action. Virtually every stage of the legal
process in this case depends on writing; oral arguments could apparently be
heard, but the written account is clearly the heart of this case.

Other documents confirm the greater use of writing in Ptolemaic
procedure. For example, in P. Hib. 30 (Hunt and Edgar 1932—4: vol. 11,
no. 247), which is a summons dated before 270, Epimenes summons
Perdiccas to court for allegedly failing to pay a debt. The summons gives
full details about the debt, adds the names of the witnesses and the date,
and then states: “The case will be presented in writing (anagraphésetai)

» Tt is unclear why Heracleia petitioned for a trial instead of just presenting a written defense.
?* The text that fills this gap specifies how the edicts and politikoi nomoi are to be used.
» Another copy survives (P. Petrie 3.21 g), but is less well preserved.
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against you in person in the court in Heracleopolis.” Writing is also the
heart of the case in P. Tor. 13, an order to execute judgment, probably from
the year 136 (Hunt and Edgar 1932—4: vol. 11, no. 264 = UPZ 118), to which
is appended a record of the trial and the court’s decision. This report has
the same general form as the report in 2. Gur. 2, but here the plaintiff,
Chonouphis, appeared in court but the defendant did not. Chonouphis
presents his petition and then apparently (the text is slightly damaged) adds
a fuller oral account of the debt he is seeking to recover. Traditional oral
pleading by the litigant is thus allowed in this trial, but here it is a supple-
ment to the written petition, which is the basis of the case.

In sum, Greeks in Ptolemaic Egypt used writing extensively during the
whole process of litigation, and a litigant’s entire case could be presented to
the court in writing; laws, on the other hand, were less often written down
and rarely displayed in public. To a large extent this is the reverse of the
situation in traditional Greek cities, where all laws were written down and
publicly displayed, and written procedural documents had a relatively
limited place. Among the reasons for this extensive use of writing in
procedure were first, Egypt’s traditional use of scribes and notaries, and
second, the mixed composition of Ptolemaic communities, as Greeks from
different poleis would use writing in order to specify legal arrangements in
greater detail. In addition, the increased use of writing in other aspects of
life, such as commerce, undoubtedly contributed to the increased use of
written legal documents. Similar trends are evident in fourth-century
Athens, but the Athenians did not let them affect their legal process, except
in the requirements that all evidence be given to the court in writing and
that a written contract be provided in the maritime courts.

The relative absence of written legislation in Egypt may have resulted
from similar social and political factors. Besides the royal laws, most of
which had little effect on the lives of those who lived outside the main cities
and were not royal officials, the local laws (nomoi politikoi) by which the
Greek settlers regulated their daily lives were not necessarily written. Since
the Greeks in any particular town or area came from different cities,
legislation would have had to be enacted anew, but communities outside
the major cities did not have the cohesiveness or authority required for this
task, and the central administration had little interest in legislating for local
communities. They created courts to decide disputes that arose according
to local standards and traditions, that is, according to the local politikoi
nomoi, but these seem to have been worked out in practice by the
appointed magistrates and the notaries and scribes who handled most
legal affairs rather than being determined by a formal process of legislation.
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Finally, the underlying reason why law in Ptolemaic Egypt differed so
greatly from Greek law elsewhere in its use of writing was surely political —
the fact that the Ptolemies exercised direct control over the whole country,
something most of Greece had not experienced since the Bronze Age. More
than two and a half millennia of Pharaonic rule in Egypt had created a large
administrative apparatus, which the kings built on in creating their own,
Greek administrative institutions. Writing is a regular and probably neces-
sary feature of such large centralized administrations, and Ptolemaic bureau-
crats made considerable use of it, as had the Egyptian administrators before
them. Thus, to the extent that this administration concerned itself with law,
it tended to make use of writing at all levels. Royal edicts and decrees were
written and copies were distributed, the courts created by the monarchy
relied heavily on written documents, and other legal institutions dependent
on writing were created, such as centralized land registries where written
documents could be stored. To manage all these documents, a large number
of Greek counterparts to the traditional Egyptian notaries and scribes
came into being and ultimately formed the first Greek legal profession,
whose role in legal matters grew to the point where one could say that
“Hellenistic law [sc. in Egypt] is a law of notaries” (Modrzejewski 1966: 138).

The practice of writing down edicts and decrees did not, however, lead
to any great concern for legislation at the local level or to any notion that
ordinary citizens should have ready access to the laws they were supposed to
live by. Quite the opposite. The large royal administrative apparatus,
taking its direction from the top, promoted an autocratic view of the
place of the common people in the society, namely that they were under
the direct authority of the king and his appointed officials at all levels.
Notaries and lawyers could help ordinary people make legal arrangements,
petition officials, and manage litigation. But the traditional Greek assump-
tion that the people should be able to conduct such business directly on
their own, consulting the laws by themselves, pleading their cases without a
lawyer, and otherwise managing their affairs without professional help was
foreign to the thinking of Greeks in Ptolemaic Egypt. In many respects, law
in Prolemaic Egypt resembled early common law in England (Chapter Nine).
In both countries professional notaries seem to have promoted the practice
of writing documents, which in turn fostered the growth of their profes-
sions. And since notaries in both countries knew the local customs and
traditions better than anyone, they had little need for fixed written texts of
local laws and no interest in making legislation readily available to those
outside their profession.



Conclusion: Writing Greek Law

We have come to the end of the story of writing Greek law, which begins in
a period of oral law in which writing played no role, and continues through
the earliest use of writing in the seventh century for recording and making
public legislation, into the classical and Hellenistic periods when writing
was increasingly used in the administration of law and for legal documents
other than laws, and ends (for us) in Ptolemaic Egypt, where writing law
changes entirely. With the exception of Egypt, we have seen two trends
consistently at work: the abundant use of writing for legislation, which was
always publicly displayed so as to be read and used by a relatively large
segment of the community, and the resistance to using writing during the
judicial process. We have also noted some of the consequences of these two
trends — that Greek laws have a more open texture, a broader “fringe of
vagueness’ (Hart 1994: 123) than modern laws, that they are generally
written in ordinary, non-technical language, and that the legal professio-
nals so prominent in most other legal systems, including lawyers, notaries,
judges, and jurists, are largely absent from Greek law.

All these features worked to make Greek law accessible to a relatively
broad segment of the community. From the beginning, those who wrote
legislation incorporated physical features, such as dividing marks between
words, gaps between topics, and writing in columns, together with stylistic
and structural features, such as asyndeton and various logical and hier-
archical arrangements of provisions, which would make their texts as easy
as possible to read and use. We cannot know how many Greeks could or
did actually read these laws, but even the earliest legislation is clearly meant
to be read, and to this end it provides assistance to those whose reading
skills may be limited. Direct access to this legislation was thus available to
people and required no specialized knowledge or professional help.

The relative absence of writing from legal procedure, particularly from
the heart of the process, the trial, also contributed to making Greek law
accessible to members of the community, who could prosecute others or
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defend themselves using few if any written texts, and most important,
without the help of legal professionals who in most societies control access
to law in large part by their control of written texts. Greek litigants could
plead their cases in any way they wished, speaking in ordinary, non-
technical language, and could also, if they wished, call witnesses and use
other kinds of evidence in any way they might want. To this end, Greek
legislation regularly includes information about procedure so that those
involved in litigation could learn for themselves, without professional help,
how they needed to proceed. A number of different procedures were often
available to a litigant, at least in Athens," but a litigant could choose
whichever one he wished without fearing that his choice was officially
or technically wrong. And in classical and Hellenistic Greece, a litigant
could use any available written documents he wished, but in court these
texts would always be converted into oral speech by being read aloud to the
jury, so that the trial retained its fundamentally oral nature even in
the Hellenistic period. Thus, both written legislation and oral procedure
contributed to the goal of making Greek law as accessible as possible.

This examination of writing and law gives us a new perspective on the
old question of the unity of Greek law. As Finley (1966) convincingly
argues, differences in the substantive laws of Greek cities are so great that
we cannot speak of substantive unity in any meaningful sense. With the
exception of Prolemaic Egypt, however, Greeks everywhere used writing
for legal matters in very similar ways, writing legislation in non-technical
language and displaying it publicly for practical use, maintaining a system
of oral pleading by the litigants themselves without written texts and
without professional help, and retaining the non-professional nature of
law in general. Thus, we can meaningfully speak of a unity of Greek law
which we might call procedural in the broad sense that all Greek cities
(except Egypt) share a similar attitude to the purposes and general methods
of legislation and litigation.”

We have noted, moreover, that these similarities override differences in
the specific forms of government of these cities. In particular, features that
scholars have often treated as characteristic of Athenian democracy are also

" It is generally held that procedural law is primary in Athenian law, and Lipsius® still standard
handbook of Athenian law (1905-15) is thus arranged according to procedure not substance. But
see Carey 1998, who questions some aspects of this conclusion, and also Gagarin 2006a: 273—4, where
I discuss Sir Henry Maine’s views on substance and procedure in ancient law.

* Tronically, the traditional assumption of unity, exemplified in the original target of Finley’s criticism,
Pringsheim 1950 (7he Greek Law of Sale), was premised on supposed similarities between law in
Ptolemaic Egypt and in Athens.
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found in cities like Gortyn, whose government is generally considered
oligarchic. Certainly we can see many of these features (and study them)
more easily and fully in classical Athens, but we have enough evidence to
indicate that at least some other cities shared at least some of these same
features. There are differences, to be sure, such as the use of single judges
at Gortyn and large juries at Athens, but many of the general features
that characterize Athenian law — in particular its non-technical and non-
professional character — seem to characterize law in other cities as well. By
looking beyond Athens, and by focusing on the place of writing in law, we
can understand that features commonly considered characteristically
Athenian, are not just Athenian or democratic, but Greek.

We have been able to appreciate more fully these general features of
Greek law by comparing its use of writing with that of other premodern
legal systems; comparison also allows us to understand the uniqueness of
Greek law and to see that the ultimate basis of this uniqueness is cultural
and political. As we have noted, Greek society was generally open and non-
authoritarian in nature. From the earliest times, Greek communities what-
ever their form of government give a place to the voices of the non-elite as
well as the elite. In Homer, cities are ruled by “kings” but also have larger
advisory bodies like assemblies, and the leaders of the Greek army at Troy
allow a commoner like Thersites to speak. A tradition of open public
discourse is ingrained in Greek thought, poets and other thinkers routinely
challenge and criticize their predecessors and rivals, and communities
regularly debate issues publicly (Lloyd 1979). Closed, authoritarian groups
like the Pythagoreans and other sects do exist, but these groups are always
on the fringe of Greek culture and have little effect on the open public
discourse of most Greeks everywhere.

Politically, Greece has no tradition of monarchic government. The
many “kings” (basileis) in Homer and Hesiod are nothing like the absolute
monarchs of the Near East and many other early societies.” Tyrants may
have possessed some of the characteristics of absolute monarchs, but these
have probably been exaggerated by Herodotus and other ancient authors,
who tended to assimilate the tyrants to Persian monarchs. Even the most
“tyrannical” of the Greek tyrants did not establish the same degree of
authoritarian control over their cities as the Persian kings did, and their
rule was usually limited to two generations at most, Law too appears to
have been non-authoritarian from the beginning. In Homer, ordinary

? S. Morris 2003: 9 argues that even in the Greek Bronze Age, the ruler (wanax) was not equivalent to
an oriental monarch.
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people are significant participants in the legal process, litigants plead their
cases by themselves, and in order for settlements of disputes to be effective
they must have the approval of the community. As soon as laws are first
written, moreover, they impose restrictions on holding office — and this
in cities that are far from democratic — and they hold officials responsible
for their actions and punish them for violations. None of these features is
found in other premodern legal systems.

But perhaps the most important result of the unique use of writing in
Greek law was that it kept law accessible. The oral system portrayed in Homer
resembles many tribal-law systems, in that all members of the community
have direct access to the quasi-formal procedures of dispute-settlement.
A person’s status in the community may affect his reception in such
forums, but it does not restrict his access to them. Modern legal systems
and most premodern systems restrict access to the law in various ways,” and
although many also make available other means of adjudication that parti-
ally compensate for this, such as small-claims courts, it is difficult for most
people to make use of a modern legal system without professional help.’

Greek law began in a period of oral law by providing relatively full access
to members of the community in much the same way as in tribal societies.
Some of the other legal systems we have examined may have been similarly
accessible at their beginning — Anglo-Saxon England (at the local level) and
perhaps Rome at the time of the Twelve Tables — but as these other
societies began to use writing to provide more formal legal rules and
procedures, this writing also created obstacles to access. Only Greek law
resisted this tendency. Like these other societies, Greece used writing to
formalize and stabilize its rules and procedures, but it not only wrote
legislation in ways that would make it available to many, but also kept
writing out of the legal process where it could become an obstacle to access.
Thus Greece created a formal, rule-based legal system that nonetheless
allowed direct access to a broad segment of the community.

In the past, legal historians and many classical scholars have scorned
Greek law (or Athenian law, which often stood for Greek law) precisely
because of its lack of professional control over the legal process. Typical is
the assertion of Tarn and Griffith (1952: 88), cited at the beginning of our
discussion of Hellenistic law, that “the old system [i.e. in classical Athens]
was about the worst legal system ever invented, for the juries’ decisions

* Restrictions are not necessarily part of the law, but may include such factors as the cost of litigation or
the location of judicial forums.
> Nader (2002) is not alone in noting a steady decrease in the accessibility of law in the U.S.A.
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were habitually influenced by politics, mass passion, and prejudice.” Greek
law was particularly disparaged by comparison with the rational, system-
atic, and professional system of Roman law, which has become the basis for
so many modern legal systems. Scholars attitudes are beginning to change
as they increasingly recognize that the Athenian system managed to be rule
based and adhere in a broad sense to the rule of law, while at the same time
remaining open and accessible to its citizens.

This re-evaluation of Greek law has helped stimulate renewed scholarly
interest in the field in recent decades (Cohen 2005). But Anglo-American
scholars have continued to interest themselves almost entirely in classical
Athenian law, leaving other important areas to continental scholars,
trained in Roman law, whose perspective is often quite different. One
hope of the present study is that it will stimulate more interest in the study
of Greek law outside of classical Athens. If the study of Greek law as a
whole is to remain healthy, it will require new ideas and new perspectives,
which Anglo-American scholars are well positioned to bring to it (see, for
example, Rubinstein 2003).

Finally, perhaps the most important reason to study Greek law and to
bring it to the attention of legal historians and others outside the field of
Classics is that it presents a unique perspective for understanding law in
general and U.S. law in particular. As Aristotle perceived, legal argument is
not only grounded in reason and objective truth as embodied in “non-
artistic proofs,” but it also contains a subjective, “artistic” component,
which is necessary for “understanding the available means of persuasion
concerning any subject whatsoever” (as his famous definition of rhetoric
puts it).® Most legal systems, beginning with that devised by the Roman
jurists, try to reduce this rhetorical element to a minimum, so that every
legal issue has a single rational solution. Rhetoric, it is commonly felt, has
no place in law.” But the assumption that law can or should be completely
free of subjective elements is challenged by the postmodern analysis of law,
especially the critical legal studies and law and literature approaches. These
movements are largely confined to the U.S.A. and Britain, not surprisingly
since common law, particularly in the U.S.A., grants a larger role to trial by
jury than civil law systems, and this leaves more room for rhetoric and
other subjective elements to influence the legal process.

¢ SUvauls Trepl EkooTov ToU Becopfioan TO Evdeyd pevov mBavdv, Rhetoric 1.2, 1355b25—6.
7 This feeling became clear in the uproar created by the acquittal of O.]. Simpson on a charge of
murder in Los Angeles in 1995, which was widely attributed to the skillful rhetoric of his defense

lawyers.
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The Athenians did not pretend that subjective elements were irrelevant
to decisions about the facts of a legal case, though they did not base their
decisions primarily on such elements either. Rather, they saw the need to
locate facts within the larger social and political context of a dispute (Lanni
2006). In modern legal systems this larger context is often ruled irrelevant
to the legal issues in the case and is excluded as much as possible from the
courtroom. But the perceived tension between reason and rhetoric persists,
as it must, however much a legal system may try to eliminate one or the
other. In seeking a middle ground, the Greeks created a unique system that
was rule based and rational but retained a large rhetorical element. Writing
and its absence were crucial to the development of this system. The result
was not perfect by any means, but it had certain advantages, such as
openness and accessibility, that we today would benefit from studying.
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APPENDIX I: GREEK TEXTS FOR CHAPTER 2

(Arrows indicate the direction of the writing)
1. Dreros 1 (ML 2, Nomima 1.81, IGT 90). First published in Demargne
and van Effenterre 1937b.
[« 6105 oAotov]
I« &8 EfFade | MO | &Trel ko koouTioel, | Séka FeTiov | TOV &-
2. — FTOV | un) kdopev- | ai 8¢ koounoie | OTre Sikakole, | &FTov
e | SimrAel | K&FTOV
3. « dxpnoTov | fuev | &s 8ot | k&TL Koounoie | pndev | Aunv. vacat
4. — XopdTan 8¢ | kdopos | koi ddiol | koi {katt | of Té&s TTOAI0S.
vacat
2. Gortyn ICret 4.14 (Nomima 1.82, IGT 121).
I« ] 'mevtrioovTa APn[Tas fFlekdoTo KaTaoTdoQl. QOoHOS &
¢moTds | of pn éoTeicanTo, &FT[OV &]TrAey | kad TOV TiTow | ai
un ‘oTeicouTo T[av SimAéaw . . .
2. — ] MéPnTas ka[T]aoT&ox FékaoTov. | TP1[B]V FeTiov TOV &FTOV
1) QOOPEV, | Béka pEv yvduovas, | TévTe [8¢ kolevios | vacat
3. Gortyn [Cret 4.1 (Nomima 11.22, IGT 116).
1. < Jovde | 8k raBn1 | poAgv | [ 18e | Tiveobou [ I | yiveike diov
T[ 18—20 Jaw | TévTE AEPNT S
2.« ] ou 6fAetex | 181 &u[pvdi (2) Jou | pektal 1 | Tpidoov[Ta . .. c.12
Juev | Ao 8[¢ pr
3. < ] dies kEpoevos | [ Jiax | o Fid[ix
4. — Bvbplotos | &véPate | [ ] &poos | ka[ - - Eu]BdNor | EkaTov
[Aé]BnTas | FlekooT
5. «— Jkpniov TAs Foikid[voas (?) - - Jvas kol To[ - - kataoT]&oat | od
8¢ pn ¢oteioaft | &]Tas | dFTov [
4. Gortyn [Cret 4.3 (not in Nomima or IGT).
I« lalpd | TeTeAnpé[va . .. c.6]ut | T81 [FleAkawi[d1 Jou | &v Té1
TEVTTTA[1 W . .
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2. «— Jv | TéAnov | kad ofya | &v [T EkToa] B BriAe[i]av | TOL
ATt[éAovt Jeo| Is | TapUpos [ éo [ ...
3. «— ] &1 "Hpou | 15 | 61j[AJefiar | 61 Adp]atpr | &is |
griTex([s ...
4. < ] o pgv 8vo | BrjAer[a, of 8¢ SU]o Epoeves | kal Tpldyos . ..
5. Gortyn [Cret 4.21 (Nomima 11.38, IGT 123).
I« TOJV | WoA . ..
2. « &oTis | peort[os] for | ...
3. +— TO1 qvravTol W fuev &vkepo[Alawv . ..
4—5. < dpomaTnp & K A1 kad dpopdTne & . . .
— ... al 8¢ K O plev aTpdia poAfil, & & &AL
6-8. « ai K’ &vmroTépos fovTi ol paiTupels . ..
— ... Bikc&]Ce[v] &<p>Tos Eranpfit | TévTe AéP-
— nTas | katooT&oal, of 8¢ ko poA[fi] T[
6. Chios (ML 8, Nomima 1.62, IGT 61).
A Jains ‘loTing drjpo
P TPaS: QUAGTOW[V
Jov i npet: AP pev dnuap-
X@v: fj PaoiAeUwv: dekoo|
]s ‘loTins &moddTw: dnua- 5
pxéwv i EEmpfifon i Tov €[
Jev 81juo kekAnpévo
ootat Tipn dirAnaolin
Jv 6onv rapatotw|

B ]nv & fjxkkAnTos 8i[kn
], fiv 8¢ &dikfjTon: Tapa
dnuapywt: otaThip[as

C éxkxkaAéobw &g
BoAnv TV dnp-
ooinv- TNt TpiTN!
¢€ ‘EPSouaicv
BoAn &yepéob- 5
w 1M dnpooin é-
TiBwios AekT-
1) TevTroovT &TI-
O QUATIS- T& T &A[A-
o] TpnocéTw TG B1j- 10
po kal 8ikafs 6
od]oar &v EKKA-
nTol Yévwv|T-
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at] T8 pnvos -
aoas &ri| 15
Joespl

D Alptepioidvos vacar?

Joov Spkiax &ri-
TAPVETW QW[UVUTW
BlaciAeUo. vacat

7. Eretria (/G X11 9, 1273/1274, Nomima 1.91, IGT 72-3).

I.

Sikev  &mreav i kaToudOoEl P TIVU-

oBa<i> : TpiTel hepéper | xpépoTa

Sokipa i ka[i hJuyid idw: pé Teio-

el [: hépau]

vacat i [O\o: &pyovTos: &v TToAel [ ... 5—6 ... 5
... 17=25 ... Jw: T€1 huoTéper: SUFe

[oToTEpe: T]E1 [TpiT]er: Séxa: oTaTEpas: dPéAey [ ¢ ]

iqv- pé Teloel: &pyos: & peTdv: TTolE oAl

vacat?] hdoTis Gv: pg ToiE 1 aUTdv: dpéhev

TS5 TTAdovTas: &pléo]Bon piobov 10
hoiTives &v TTeToAds: & Kévaiov

&upeiroovTan: Qé[plev 8¢ TAVTAS vacat

vacat Tos €md[¢]uos Eov[Tas

Jovyvov[ . . Jvasev vacar

vacat hds [&]v héhor [ Is
] 1apow [ .. ] dvaioPeTeel vacar

8. Naupactus (ML 13, Nomima 1.44, IGT 47).
Side I

TeOUOS 08¢ Trepl TGS Yas BEPaios EoTO KAT TOV
&vdaifuov Aakos YAias kai Alokapias kal T8V &-
ToTOpoV Kal TOV dapooiov. émivopia & €oTo yo-
veUotv kol roudi- ai 8¢ pé ads ele, kopat- of 8¢ pé kOpa ele,
&BeApedt- of B¢ pe ABeAPeos €le, dvyloTedav émivepéodo ka 1O 5
Sikaov- of 8¢ pé Tol érmivopotl OlI[ON] hé T1 8¢ ka puTeUoeTO
&oulos sioTo. ad pé TToAépor dvavkalouévols doEEan &-
vdpdotv hevi kékatov &pioTiviov 131 TAEer dvdpas Sio-
kotios peloTov &Eloudixos émiFoikos épdyeabal, hdoT-
15 8¢ SouBuov éveepot € Yagov Siapépol év Trpelyan € 'V TOALE 10
v &mrokAeoial € oTdolw Troléol Tepl yodauoias, alTds Yé-
V FEPPETO KAl YEVER AUOTA TTAVTA, Y PEUTA 8¢ dapeuooov
Kol FolKio KATAOKATTTEO B0 KAT TOV AVEPEPOVIKOV TETH-
ov. 6 8¢ TeTOUOS 1opos EoTo T6 ATOANovos T6 TTubio kal
TOV GUVV-
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[Gov- Epev TO1 Ta] UTa TrapPaivovTt €6E0AeIaw adTd1 Kol
yevedt kol -

vTeot, 101 & eUoePeovTt hidaos EooTo. & 8¢ y[& TO pév
guioov]

Side 1T
[kopilolev, &&1086Tas EoTo TAV aUTS OITIVL Y PEILOL.]
vacat
Tov Umrampoc8idiov é0To, TO & Euicov TOV émriFoikov €o-
TO. vacat
vacat
TOS O¢ KOiAOS HOpos B1addvTo: AAAXY X B¢ PéPaio-
s €oTo, &Aaléobo B¢ &vTl TS &pXO.
9. Elis ({vO 7; Nomima 1.109; IGT 41-3).
(A) ko Beapos ele. af 8¢ Bevéor év Tiapd, Poi ka Boddol kal
koBapot TeAeian, kal TOV Beapodv év T-
aUT&L. (B) of 8¢ Tis AP TO Ypdpos Sikddol, &TeAéS K ele &
dika, & 8¢ ka FpadTpa & Sapooia TeAeix l-
e Sikddooa. (C) TOV 8¢ Ka ypopéov, & Ti Sokéol KAAITEPOS
¢xev o(T) TOV Bedv, E€arypéov Kai -
vTro16v oUv BoAai TrevTokaTiov &FAavéos kal SApol
TAeBUoVTI Sivdkol- <S1vd>Kol &€ ko év TpiT-
ov, od T1 évtrotol aiT’ 6oy péot.
10. Argos (IG1v 506, Nomima 1.100, [GT29)
LTS y]pdGUQTO( P Todéy i Hee> &yvor ...
. he ouyxsm PiTas &pas i S TAS ...
Ly&s i Tas Apyeias i T 8¢ Tapa[To . ..
Pt o] ka [6]dvaTov i he SAAo Tikaodv ¢t h ...
.. &]miTexvdio i i e. ol FloCele i o ..
.05 i i pd[ylpo[elos i i éEmpudfobo. ..
ofi 8¢ pe dapuio[p]yol Tis i i hois ...
. s  Apysias i i kol hoifore...

..o i Tol huhés & & &mmoddulev ...
CY&s i ’Apys{as Yo i i KATAK .
. VéTrot]vov Fol éoTo i i Trol TAS h[epag
Cleonae (IG1v 1607, Nomima 11.79, IGT 32).
a ...]Tta TdAaTPlO-

>

v- &roPapa &gl

. Jos elpev <ai> aivnT-
ov Fpe€avTa i &l ...

. ], un pap[o]v elpe-
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I2.

b v- ai &[v]8[plomov halipudént

Tolfo]avTa Xpfina und-

€v i piapov elpev [od 3¢

KaTdploTtov, undev mlapdv-
c oJuov eipey f ai ... 10

&vb]pdTol popdi- i K-

Bopov 8¢ eipev h[ds of

K& Tis &Jrobdvol, kabapd-

WEVOV § KOTA vop[ov ...

... ] hiopd Bapo- 15

Te[Aéos . ..
Tiryns (SEG 30.380, Nomima1.78, IGT 31. First published in Verdelis,
Jameson, and Papachristodoulou 1975; see also Lupu 2005: no. 6).
I—4 ... FeTeov Taude [...] aufpe[.Jv TOVS TA[aT1]Fovapyovs évs ... v
Bap (?) olfoxTov Tapiov [Tov]o mAaTiFoivov(s FlekdoTe. of W
¢€oblo]aoauey dpAev év[s AlJfa kabavailav Tp<ii>adoovTa
uleldippvovs af... BimA]aoiov [..JTToocTOVTOV TTAXTIFOWVAPYOV
Tad ... &Jmoddpev Tol icpoppvapovi Tovs Tpal...Js. Tov &
ilopoppvopdv(a ... Jev T& Sopdoua hdmur ko Sokel Tol ddpot
AAAaaiav Bev (1o, cud . [. . Jorra BaeaTpa o vacat.
7.2 ... TJovs TAaTIFowdpyovs [Ta&lv auiiav Tropoxe[v] Toov
ooltJvov- oi 8¢ p¢ hutepmapoy[o]iev FoigoBev ho é&mryvouov
¢reA[c]oTo Tov doAov vacat?

APPENDIX II: GREEK TEXTS FOR CHAPTER 4

Draco’s Homicide Law (IG P 104, Nomima 1.02, IGT 11).

Kol € p1) 'K Trpovolas KTéVeL Tis TV, PeUyev.

. JIKalev B¢ TOS PaciAéas aiTiov ovo E[val TOV épyacduevov] €

BoAeUoavTa: TOS 3¢ épETas Siaryvoval.
aidéoaoBar & Edu pév TaTep €1 € &BeA@os £ huEs hdmavTas, & Tov
KOAUOVTX KPOTEV.

. &3 8¢ ue hoUtol do1, péxp’ dvepoldTeTos Kol dvepoid, é&v hdavTes

aidéoaobar £66A0o1, TOV KOAUOVTO KPOTEV.

gdv 8¢ ToUTov uedt hEs €1, kTével 8¢ &kov, yvdol 8¢ hot TevTékovTa
kol hEs hot ¢péTan dxovta kTEva, éotobov 8¢ hot gpdTopes éav
g06ehool Béka- TouTos Bt hot TevtékovTtar kad hEs &pioTivdev
hatpéobov.

. kad hot 8¢ TpdTepOV KTEVAVTES €V TO18€ TOL Beoudt éveyéobov.
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TPOEITIEY 3¢ TOL KTévawTl €V &yopdl PéXp &VEPOIOTETOS Kol
&vepaold.

ouvdidkey 8¢ KAVPO10s Kol &vepoldv Taidas kol yauBpods kol
TevBepos Kol ppATOPAS.

gav 8¢ Tis TOV &Avdpopovov kTével & aiTios €1 povo, &Trexouevov
&yopds épopias kai &BAov kai hiepdv AppikTuovikdv, hdoTrep TOV
ABnvaiov kTévavTa v Tols aUTols évéxecBal: Sioryryvookey 8¢ TOS
EQETQLS.
[£€]€[von B¢ TOs &vdBpopovos A&mokTévey € &mdyev €dv év] TEL
heped[omer ... ]
&pyxov]Ttar  xepdv  &[Bikov ... xep]ov &Bikov  kTé[vel
Sy 1yvook]ev B¢ TOS E[QET]as.

. Jeis & éAeUBepos €1 ka [l éav @épovTa € &yovTa PBion &dikos
eUlUs] &puvduevos kTével, v[eroive Tebvdvan.

APPENDIX III: GREEK TEXTS FOR CHAPTER §

The Agreement with Spensithios (SEG 27.631)

NB The text is written on both sides of the mitra; I give the top part of each
side. The text and interpretation of the lower parts are uncertain; as far as
we can tell, nothing in them relates to writing or remembering.

A 1-13 O10i- EFade AaTaAeUo1 KAl E0TTEVOUES TTOALS

2mrevoibicor &mo TUAGY TrévTe &TT ékdoTas BpoTrd-

v Te ko ATEAEIOW TTAVTWV QUTL Kol Yevi&l -

§ KO TTOAL T& Sopoota T& Te Birjia kal Té&vbpoomiva

TIOLWVIKAGEV Te Kol pvapoveUFev. ToWIKA ey B¢ 5
TIOAL Kol pvopoveUFey T Sapdoia urjTe T& Birji-

o prTe T&vBpadTiva undév’ &Aov ol pn Zmrevoibi-

oV aUTOV Te Kad yeviaw TOwv, ai pr) émraipot T-

€ kal kéAolTo 1) aUTos STrevotdios 1) yevid

TEVU boo1 Spopns giev TGOV UidY ol TrAies. 10
pioBov 8¢ Bopev 1O EviauTd TAL TTOIVIK-

QO TAL TTEVTTIQOVTX TE TTPOQOOS KAEUKIO-

S ...

B 1—7 16 Fiocov AoKEV TOV TIOWIKAOTAV Kol TTapt he-
v kad ouvfipev étri Te Onicov kad & &vBpaoTri-
VoV TTavTe OTre Kl & 900 pos €in Kal TOV Trotvi-
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Koo TAv, Kol dTipl ka 8161 iapeus pr idiaio-

... BUev Te xai Sapdoia BUpaTa TOV TTOIVIKOOTA- 5
v Kal TA Tepéviat Ekev, pid’ &y pav ue-

v unide pUTIOV 0AEV TOV TTOWVIKACTAVY . . .

APPENDIX IV: GREEK TEXTS FOR CHAPTER 6

Texts from ICret 4

I. 4.62 (Nomima11.3, IGT 144).

- -Jvao|[- -

- -] oi lo[pTUVIOIL- -

- - EAe]FBepo [- -

- -]eTis BoA[o - -

- - Koo ]piov : & &[AAos- - 5

- - M oyaoliev &[- -

- -] Ta Bvac: € [- -

- -]1:ad 8¢ pg Agfio- -

- -Jot : Tivev : T[- -

2. 4.63 (Nomima1.59).

- -Jvave - - Trépev ekopplokeoAu| - - - Ja[- -

- - 1]y [kp1]6G&v pedipvovs duddeka [- -

- - & NePevaios k]oatd 16 [NopTuvio kaTd 8¢ 16 AePeva(io] 6

MopTUVIOS - -

- -Jio[ - - ] 181 AePevaiol kapTepdS paiT[us - -

- - &JpTov kaT &pépov TéVTE oTATE pav(s K]ad [- - 5

- Jyal - Ivol- -

3. 4.64 (Nomima1.8).
1. Bioi, Bukdyabdi. Sopiaw Edokav Atovuo|iot T3]t Kol - -

2-3. - - &peTd&s & TT]oAé[pot Kal E]Fepyeoias Eveka [OpTUVS ETiTravoa
¢ ol &v AFAdvi FoikiovTes &TéAetav [TravTov &] Fro[1 kol
goydvols - -

4-5. - - FajoTiav Sikav kai Foikiav &v AFASv1 évSos TTUupyo kai
Folkomedov kool y&v K| - -

6. - - Jkov kal y[uv]acio. vac.
4. 4.41 (Nomima 11.65, IGT 127-8).
Col. 1 - - &ri TO]-

1 &8iknBévTi Aunv,

ad] ko Afjt, TO Flov] aT-

6 8ounv To &8¢ krjvo &-

Kev. of K& Fotl pr) Afjt 5



Greek Texts for Chapter 6

Bekoabban, TO &TTAS-
<o>V TeloNTal. vac. oi &¢
Ko pr) EmidinTon T -
apofev 7 ) eAeU-

o€l TO TETVOKOS T M1
Beikoer &1 €y {i}p<a>TTal,
pg Evdikov funv. vac. od
53¢ ka oUs KopTAiTTO-

§ TXPOOEL T) KATAOKE-
VN, TOV Te oUV &Tri TO1
TdooTal Hunv 6 K A1 T-
O KAPTXITToS Kal To

Col. 11 - -Je[- -

Tal, TO FIOFOV KXTAO-
Tooel. vac. itrrov 8¢ K [7]u-
i[o]vov K dvov TO pév
vuvaTov £midiebat

&1 éypaTTan: of 8¢ K
TETVAKNL ) Y1) VUv-
atdv At {n} Emdiebbou,
KOAT|V &VTI o1 TuUp-

ov 8udv &v Tads Trév-
Te &1 Seikoel O] K
A1, K OpKISTEPOV -
v aUTOV Kal TOVS pax-
iTupavs ai éredieT-

o A émrnAevoe 1) EKAAN
Belkoiov. vac. KUvavs
ATTopTTaOuevo| -

Col. 111 - - ai pév K &ud]-

Tepot érov[Tal] oi &A-
olot yr €vdikov fp-

nv, ai 8¢ Ko u1) AUTTOT-
gpol & [ ¢. 4 Jevos T~

v &rAdov Ti[pd]v KaTa-
oToo|el]. vac. of ko TeT-
paTros 7 dvv[i] fa Tap-
koTaf[g]puévor 1y kpn-
odpevos A [GAJA&L Se-
KOGXUEVOS UT) VUVAIT-

255

10

15

I0

I5

10



256

Appendix IV
05 €in aUTOV &TToddu-
MV, TO &TTAGOV KATAO-
Taoel. of 8¢ K i T
Sikai [po]Alov ékoav-
vrjoeTal, SITTAE] KoT-
aoT&ool Kl Oéuep TTOAL

Col. 1v - - Trepovo|- -

SOVTI TETPATTAEL. vac.
OT1 8¢ K& TIS aUTOV
&1rodd1 ooueNés, TO &-
TTAOOV KOTAOTAOEL. vac.
TOV 3¢ FOIKEX TOV ETT-
1816pevov pr| &odo-
8001 pnTe vaevovTa
T A K &EAOML TO év-
10UTO. o 8¢ Kot Kooi-
ovTos At & Eididpe-
vos, un &modobai &g k-
o koopfjl pnd i K &Tré-
ABn1 1O éviouTd. o 5-

€ KX TTPO TO KpOvo &Tro-
58S Tal, vikrj80o- &uri

3¢ TOV KpOVoV duvU-

Col. v [vTa kpivev TOV SikaoTAV]

-l oo [ -]v. ol 8]
K& pr) Opdoel, TO &TTA-
A0V KATAOTOOEL. vac.
ai 8¢ Ko KeEAoPEVO B-

1 Ka TTapfit Fepyadd-
nTal 1 TEPML, ATATOV
Aunv. ai 8¢ Troviol p-
7] KEAOPEVO, TOV BIK-
acoTAY AUVUVTX K-
pivev, ol pé &troTrov-
ol padTups. vac. AANS-
Tprov & af Ti K &8ik-
€0€l O KOTOKELEV-

os, avTtov &Tfbat. o
8¢ kot pe Eknt O KATO-
OTAOEL, & VIKACOVS

K & koTabépevos
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Col. v1 - -Jelo
08 8¢ p1. vac. od
TOV KOTOKEIUEV-
ov &d1knosl, & KXT-

B¢ pevos poAnoe- 5
1 kal TTpaKkofTOlL T-

as TiMAvS &1 éAeubé-

PO, K OTL K £0TTPAKO-

£TOL TAWY Auivav &-

KEV TOV KATOKEI Y- 10
gvov, TAv 8¢ TOV KOT-

abéuevov. ai 8¢ K’ & Ka-

Tabé pevos pn AfjL

poATiY, 1) K &Troddt T -

THAOPX XUTOS HOAT|- 15
To. ad 8¢ Ti K & KaTaKel-

[_
B¢ TIS

Col. viI [pevos - -

- - Jv[e. 9]Tou -
pripaTa £Trl Voo £Tri-
S1opev[ov] 7 étreAevo-
avtaf 8 c. 6 JoTaf -
- Aol c. 23 Jof ¢. 2—3 ] TreTr&Bau 5
TouTov [ ¢. §5 J1[
[1]trel ¢. 3] - o [TO]W TTpIG -
gvov [Tols peuTtr]o[ué]-
[vois T&V] kpnuaToV TAV
&Taw KXTIOOTAPNY &- 10
1 FEKAOTO €y pOTTAL, K-
al Tov &vdp’ aTov éri
TOIS UEUTTOPEVOILS T-
Ov kpnuaTov funv, af k-
o Y1) TrEPAIOoEL 7 Ko Trpia- 15
Tl £V TAls TPIAKOVT &ué-
pais. oi 8¢ ka oUVYVOVTL T-
&v B¢k’ duepdv pn TrEpaIOo-
v, &v8okav 8¢ Kai . . .

5. 4.47 (Nomima 11.26, IGT 138)

A? ] kaTtakeipevos. oi K &Bikn)-

otl 80Aos 7 BOAa, &T1 pév K[ Kal-
[Ta] Bepévo keAopévo &uapTn-
1 TO1 KaTaBepévol Tav Sikawv
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Aunv, 6T1 8¢ K aUTOS TTPO FIAUT-
S TO1 &pkaiol TTdoTAL TAV SiK-
av fjunv 11 8¢ kaTaBepévor p-

. ai 8¢ ko vikaOf1 & kabévs, &r-
08610 TO1 KaTaBepévol 611 K
OTMANL. vac. oi 8¢ Ko TOV KXTOKEI -
pevov &dikrjoet &ANoS, i pev

K &vToTEPOL HOAOVTES VIKS-
OOVTI, TAV AUIVAY FEKATEPO-

s ékolovTl- ai 8¢ K & &Tepos -

1 Af1, & &Tepos poAiov of K vi-
KA oel aUTOS ékoel. od 8¢ K &-
TIOANTAL O KATOKELUEVOS, BIK-
AKOXTO AUOCAl TOV KOTAOEUE-
vov Ui T aUTdV adTiov Eunv urT-
€ ouv &AAot, U T E1r &ANOL Flodn-
v. ai 8¢ K &mobavnt, deikodTo
&vTi pouTUpov SUdv.

ad 8¢ ko pr) dpdosel &t é-

ypaTal 1 uny deikoel, T-

AV ATTAGOV TIUAV KOTO-

oTooel. ai 8¢ K aUTov ai-

TIfTan vad &mmoddfar A
&mokpuUTroal, of KX VIK-

afel, Tav &mTAdov T-

1OV DITITTAET KOTO-

oTooel. ai 8¢ ko vagU-

1, Eprovia SelkodT-

o

6. 4.43 (Nomimai.47,11.70, IGT 130-3)
Aa oi ¥ &hos &5-

ikos évek[up-
ax]oavs P K-
apTooeT[aL, T-
as TIWAVS TO-
v éVEKUPOV K-
aTaoTooel &1
FEKXOTO EYp-
oTTAl

Ab of xax 83ov 1y

SoAawv &dikos
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EVEKUPAKOEL
7| €dVoel 7y &Tr[oA-
voeTal, £KS M- 5
Vg KATAoTO-
o€l & &1 101 EA-
eubépor Eypa-
TTAL, TG 3¢ Tpi-
TP T&S Friba- 10
s kal T&S &vTridn-
pas Girep TO1 €[Aeubépor.

Ba 6i01- Tav év Knokdpat kai
Tow éu TTaAan TTUTOALGW €-
Sokav & TTOAIs TruTeUoal. O-
1 Ti5 TUTOW TPl TO 1) KO-
TabeiTo, un kotékeban TO- 5
1 TTPLOPEVOL TAV VAV PN d-
¢ [Ta]v ka[Ta]Beo1v- und’ évek-
upaddev ai pn émi[pleTp[fi] Ta-
v &TiKapTriav. vac.

Bb 6101- 10 TToTopd of Ko KATX TO
METTOV TAw poav 61871 pfiv [k-
aTa TO FOV aUTO, Hibepévorl &-
TTATOV APNV. TAV 8¢ podv AeiTr-
ev &TTov KaTékel & &0 &Ayopd- 5
1 8émrupa 1y TTAiov, pelov B¢ pj.

7. 4.78 (Nomima 1.16, IGT 153).
B1oi. T&8 EFade Tois [opTuviols moaTiSova (1] vac. TSV &treAey]- -
- - - - KJa Aé1 kaToFoikidebon AaTdoiov &l T&1 Flofal [k-
al T]&1 dupoial, Kol BETIV TOUTOV PéTE KOATABOAS[ Do péTe CUAE V.
ai KaTadoA]oiTo, TOV Kotviov KOoUoV HE Aayaiey. oi 8¢ [oUA-
i]olev, EkaTOV oTOTE pavs FEKaoTOV TOVS TiTavs [EoTpddded- 5
Bau, kal Taw 8limAciav TOV KpepdTov éoTeioavTovs &TToddu[e-
v]. ai & oi TiTon pe Féprotev &1 éypatal, Tav dimAsiav &[Tow
FéKaOTO-
v a¥UTOV TOI P]eptropévol &Trodopey kal T&1 TTOAL BEpev.
8. 4.75 (Nomima 11.46, IGT 147-8, 149, 155). A is supplemented from

4.81.4—14.

A xoA[Ev & &uTi pauTUpov Su-
Ov TpOTPITOV TOV] Evekup-
AKOQVTO [[€TPECIOPEVOV « Ot
i 8¢ Ko ué efel] kaAiovTi &-
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1 €ypaTTal, o[ UTds peTpéfo T-
€ KOl TTPOTTOVE] TO TTPOTETAPT-
ov VTl poitU[pov Sudv Tropé-
pev évs &yop]av. duvupey d¢

£ pav ToUTo plév ot &PAoTri-
a1 Sikados Tpiv] poAéBat T-
[av Bikaw, & & évekUpakoow

pe €uev]

.. O]TAa &udpos

g\eubépo OTT évs TTOAepov
fokel, TAQV Fépas K Qvmidé-
pas, 10Tos, épla kepiDekv-

a, Fepyoreia o18apia, &paT-
pov, duydv Bodv, KATTETOV, Y-
UAawvs, dvov AAéTav, é<k>s &v-
Bpelo &T<T>’ & &pKOS TTapéKel
Kot &udpeiov, ebvd Avdpods
Kol yuvaik[s], é[Ae]ubepo o-

C--18y[--

V& FéKaoTOS [

© Tl vac. of K& TIS TTp-

elyus €1 & &A[os ple vuvaTo-

s €1 €prev [€ K] Béel évekup-
&88ev, &AAov Tr[pd] ToUTo évek-
v]pad8ovT[a] &marTov Euev. -
vupaivéTo 8¢ [T]o dvupa
-oemart| - - ] padTupos &TI-
prkevl[ - - if - -

o[ - -

- - - 0TI PATTAL € JIKOO-
T&1 K &5 Ka paiTupav(s

- --K bTTOV EypaTTal &-
HoAel Trpcdeban Ko -

- - JaoToy( - -

9. 4.81 (Nomima 11.47, IGT 155).

Sevdpéov kal Folkias &[uoo-
ov]T1 T8V dpdpov évvéa ol
ETTAVKIOTO TTETTAUEVOL, U[OA-
gv- KJaAgv & &vTi poutUpo-
v BUdV PO TPLTOV TOV &Tr[ - -
- - JoavTa peTpecIOPEVO-
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v- o 8¢ kKo g giel kaAiov[T1 &1
gyplaTal, alTods peTpédo Te

Kol TTPOTIOVETO TTPOTETOP[TOV
&V] Tl B TUpOV SUOV TTapEE-

v gvos &dyopdv. duvUpe[v 8-

¢ €] pav ToUTo Pév éoTil &PAo-
mial Sikaios TTpiv poAéB[Bat

Tav] Sikaw, & & EvekUpoxoav

ue Euev- vikEv & OTepd K ol Tr[Ai-
€5 O]pdoovTl. vac. K of K &5 oTéyo-
§ EVEKUPAKOOVTI, Troviov[Tl u-

¢ ‘VFJoik€v & évekUpaxoav ouv-
ekoopooaffar Tov dud[pov

TO]v évvea Tpivs, oig Ko Trpo-
Feitrel, pé évpoikEv O évekU[pa-
kolafv-] ai 8¢ Tis ka TSV dpuodp-
ov. vac.
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