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Preface

T his book project was inspired by the heady wave of liberalization at the
end of the twentieth century. In the early 1980s, a debate emerged regard-

ing the implications of “transitional justice” for states’ liberalizing prospects.
The question of “punishment or impunity,” whether there is an obligation to
punish in democratic transitions, was the subject of a policy meeting con-
vened in 1990 at the Council on Foreign Relations in New York, for which I
was invited to prepare the background discussion paper.1 At the time, I con-
cluded that, despite the moral argument for punishment in the abstract, vari-
ous alternatives to punishment could express the normative message of politi-
cal transformation and the rule of law, with the aim of furthering democracy. 

With the collapse of the Soviet Union and the fall of the Berlin Wall, the
question of transitional justice took on renewed urgency. Those of us who had
been involved in the debates concerning the Latin American transitions par-
ticipated in debates convened in East and Central Europe. There the debate
over punishment broadened to include the implications of the sweeping de-
communization measures pervasive in the region. In 1992, I received a grant
from the U.S. Institute of Peace to begin this comparative project and to ad-
vise governments on the issues of justice in transitions. Participating in several
conferences in the region helped shape the issues: “Political Justice and Tran-
sition to the Rule of Law in East Central Europe,” sponsored by the University
of Chicago and by the Central European University in Prague in 1991, and the
Salzburg Conference titled “Justice in Times of Transition” in 1992, convened
by the Foundation for a Civil Society. In 1993, at a conference, “Restitution in
Eastern Europe,” convened by the Central European University, I presented
ideas that were later elaborated on in the chapter on reparatory justice. My
ideas concerning the role of historical inquiry were shaped by a conference I
helped organize at the Central European University, Budapest, in the fall of
1992, and elaborated on in a paper delivered at a conference convened in 1994

at Yale Law School titled “Deliberative Democracy and Human Rights.” Fur-



ther comparative aspects were explored at the Seventeenth Annual German
Studies Association, where I presented “Justice in Transition in Unified Ger-
many.” Study of the postwar precedents was nurtured in numerous symposia I
helped to convene over the years at Boston College Law School, under the
auspices of the Holocaust–Human Rights Research Project, as well as at New
York Law School. 

I spent my sabbatical as Senior Schell Fellow at Yale Law School, where I
taught a seminar on the book and benefited from discussions both inside and
outside class.

Various portions of this book were presented at Yale Law School’s Faculty
Workshop, as well as workshops at Boston College Law School, Cardozo Law
School, Columbia University Law School, University of Connecticut Law
School, Cornell Law School, New York Law School, and University of Michi-
gan Law School. Portions of the concluding chapter were presented at the
New York University Political Theory Workshop. Portions of the constitutional
justice chapter were discussed at the Georgetown University Law School Bi-
ennial Constitutional Law Discussion Group (1995). At the American Philo-
sophical  Association’s Eastern Division meeting (1996), I was a participant on
a panel entitled “Justice, Amnesties, and Truth-Tellings.” Some of the issues in
the criminal justice chapter were presented in an endowed lecture I was in-
vited to give at the University of Frankfurt (January 1998). Portions of the
criminal justice chapter concerning East Europe were presented at the Ameri-
can Association of International Law annual meeting (April 1998). Portions
concerning criminal justice and clemency were presented at a workshop at the
University of Edinburgh (June 1998).

Many colleagues and friends have been helpful in giving valuable com-
ments, advice, and encouragement in this book project. First, my thanks to my
editors at Oxford. My gratitude to Jack Balkin, Robert Burt, Paul Dubinsky,
Stephen Ellmann, Owen Fiss, John Ferejohn, George Fletcher, Richard Fried-
man, Ryan Goodman, Robert Gordon, Derek Jinks, Paul Kahn, Harold Koh,
Bill Lapiana, Larry Lessig, Klaus Lüderssen, Tim Lytton, Jack Rakove, Andrzej
Rapacynski, Michel Rosenfeld, András Sajó, Marcelo Sancinetti, Peter
Schuck, Tony Sebok, Richard Sherwin, Suzanne Stone, Ariel Teitel, and two
anonymous reviewers. Special thanks to Zoe Hilden and Jonathan Stein for
their very helpful advice and editorial suggestions. I am most grateful for the
support of Dean Harry Wellington at my home institution, New York Law
School, and Dean Anthony Kronman at Yale Law School. My thanks to a num-
ber of constitutional court justices for their generosity in contributing to my
research: Vojtech Cepl, Lech Garlicki, Dieter Grimm, Richard Goldstone, and
Laszlo Solyum. I am grateful to the students of human rights in transitional
regimes at New York and Yale Law Schools for helpful discussion of many of
the ideas here. I am indebted to Camille Broussard of the New York Law
School Library and to research assistants at both New York and Yale Law
Schools, including Dana Wolpert, Sabrina Bagdasarian, Federica Bisone, Jayni
Edelstein, Jonathan Holub, Jessica LaMarche, Karen Owen, and Naveen Rah-
man, for help in the research of this book.
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For their contribution to the researching of this book, I am grateful to
Neil Kritz of the U.S. Institute of Peace, Dwight Semler and Ania Budziak of
the University of Chicago’s Center for Constitutionalism in East Europe,
Holly Cartner of Human Rights Watch, Robert Weiner of the Lawyers Com-
mittee for Human Rights and Ariel Dulitsky of the Center for Justice and 
International Law. I am most grateful to Brenda Davis Lebron for word-
processing assistance and to Belinda Cooper and Leszek Mitrus for translation
assistance.

Financial support for the researching of this book was provided by the
Ernst Stiefel Fund at New York Law School, a U.S. Institute of Peace grant
awarded in 1992–1993 and by the Orville H. Schell, Jr., Center for Interna-
tional Human Rights at Yale Law School for 1995 and 1996.

Last, I am indebted to the late Owen M. Kupferschmid. Our many con-
versations about postwar justice and his loving encouragement inspired the
beginnings of this project.

As this book was written over these last years, it recapitulates the breath-
taking events of the end of the twentieth century. Yet, even as the writing
draws to a close, the transitions continue; for example, South Africa’s transi-
tion out of apartheid is still ongoing, and there are breakthroughs in Northern
Ireland and elsewhere. These developments imply an inevitable incomplete-
ness to the book. They also attest to the subject’s relevance and vitality, at once
humbling and a source of inspiration.

New York City R. G. T.
December 1999
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Introduction

In recent decades, societies all over the world—throughout Latin America,
East Europe, the former Soviet Union, Africa—have overthrown military

dictatorships and totalitarian regimes for freedom and democracy. In these
times of massive political movement from illiberal rule, one burning question
recurs. How should societies deal with their evil pasts? This question leads to
others that explore the question of the relation of the treatment of the state’s
past to its future. How is the social understanding behind a new regime com-
mitted to the rule of law created? Which legal acts have transformative signifi-
cance? What, if any, is the relation between a state’s response to its repressive
past and its prospects for creating a liberal order? What is law’s potential for
ushering in liberalization?1

The question of the conception of justice in periods of political transition
has not yet been fully addressed. Debates about “transitional justice” are gen-
erally framed by the normative proposition that various legal responses should
be evaluated on the basis of their prospects for democracy.2 In the prevailing
debates about the relation of law and justice to liberalization, there are two
generally competing ideas, the realists versus the idealists on the relation that
law bears to democratic development. Either political change is thought nec-
essarily to precede the establishment of the rule of law or, conversely, certain
legal steps are deemed necessarily to precede political transition. The privileg-
ing of one developmental sequence or another derives either from disciplinary
bias or from the generalization of particular national experiences to universal
norms. So it is that in political theory the dominant account of how liberaliz-
ing transition occurs comprises a sequence in which political change comes
first. On this account, a state’s transitional responses are explained largely in
terms of the relevant political and institutional constraints. Justice seeking in
these periods is fully epiphenomenal and best explained in terms of the bal-
ance of power. Law is a mere product of political change. Political realists gen-
erally conflate the question of why a given state action is taken with that of

3



what response is possible.3 Such theorizing clarifies why transitional justice is
a vital issue in some countries but not in others.4 The prevailing balance of
power, structuring the “path” of the transition, is thought in turn to explain
the legal response. However, to say that regimes will “do what they can” does
not well explain the great diversity of transitional legal phenomena. Indeed, to
contend that, as in the realist account, states do what is possible simply con-
flates the descriptive account with its normative conclusions.5 The connec-
tions between a state’s response to the transition and its prospects for liberal-
ization remain largely unjustified.

From the idealist perspective, by contrast, the question of transitional jus-
tice generally falls back on universalist conceptions of justice.6 Ideas of full
retributive or corrective justice regarding the past are considered necessary
precursors to liberal change. While, in the abstract, certain legal ideals may be
thought necessary to liberal transition, such theorizing does not account well
for the relation of law and political change. Ultimately, this approach misses
what is distinctive about justice in times of transition.

The realist/idealist antinomy on justice in transition, like liberal/critical
theorizing, divides on the relation of law and politics. Whereas in liberal theo-
rizing, dominant in international law and politics,7 law is commonly conceived
as following idealist conceptions largely unaffected by political context,8
critical legal theorizing, like the realist approach, emphasizes law’s close rela-
tion to politics.9 Again, neither liberal nor critical theorizing about the nature
and role of law in ordinary times accounts well for law’s role in periods of 
political change, missing the particular significance of justice claims in peri-
ods of radical political change and failing to explain the relation between 
normative responses to past injustice and a state’s prospects for liberal trans-
formation.

This book moves beyond prevailing theorizing to explore the role of the
law in periods of radical political transformation. It suggests these legal re-
sponses play an extraordinary, constitutive role in such periods. Transitional
Justice adopts a largely inductive method, and, exploring an array of legal re-
sponses, it describes a distinctive conception of law and justice in the context
of political transformation. Transitional Justice begins by rejecting the notion
that the move toward a more liberal democratic political system implies a uni-
versal or ideal norm. Instead, this book offers an alternative way of thinking
about the relation of law to political transformation. Important phenomena
here discussed relate to the contemporary wave of political change, including
the transitions from Communist rule in East and Central Europe and the for-
mer Soviet Union, as well as from repressive military rule in Latin America
and Africa. When relevant, the book draws on historical illustrations, from an-
cient times to the Enlightenment, from the French and American Revolutions
through this century’s postwar periods up to the contemporary moment.

The interpretive inquiry proceeds on a number of levels. On one level, I
attempt to provide a better account of transitional practices. Study of the law’s
response in periods of political change offers a positive understanding of the
nature of accountability for past wrongs. On another level, I explore the nor-
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mative relation of legal responses to repressive rule, related conceptions of jus-
tice, and our intuitions about the construction of the liberal state.

The problem of transitional justice arises within the distinctive context of
transition—a shift in political orders. By focusing its inquiry on the stage of
“transition,” this book chooses to shift the terms of the debate away from the
vocabulary of “revolution” often deployed by theorists to an analysis of the role
of law in political change.10 Rather than an undefined last stage of revolution,
the conception of transition advanced here is both more capacious and more
defined. What is demarcated is a postrevolutionary period of political change;
thus, the problem of transitional justice arises within a bounded period, span-
ning two regimes.11

Of course, the above characterization continues to beg the question of
transition to what? What rule of recognition governs transitions? Within 
political science, there is substantial debate about the meaning not only of
“transition” but also of its limiting stage, “consolidation,” as well as, ultimately,
“democracy” itself. Within one school of thought, “transition” is demarcated
by objective political criteria, chiefly procedural in nature. Thus, for some
time, the criteria for the transition to democracy have focused on elections
and related procedures. For example, Samuel Huntington’s formulation, fol-
lowing Joseph Schumpeter, defines twentieth-century democratization to
occur when the “most powerful collective decision makers are selected
through fair, honest and periodic elections.”12 For others, the transition ends
when all the politically significant groups accept the rule of law. Beyond this
school are others that embrace a more teleological view of democracy. Never-
theless, the teleological approach has been challenged for incorporating a bias
toward Western-style democracies.13

In the contemporary period, the use of the term transition has come to
mean change in a liberalizing direction, which is true concededly of the transi-
tions discussed here. The liberalizing trend is well illustrated historically, ear-
lier in the century in the democratic transitions of West Germany, Italy, Aus-
tria, France, Japan, Spain, Portugal, and Greece.14 To date, political scientists
have not incorporated this positive normative direction expressly in their defi-
nition of the term. This book explores the significance that the contemporary
understanding of transition has a normative component in the move from less
to more democratic regimes. It is this phenomenology of liberalizing transition
that is the subject of this book.

The aim here is to shift the focus away from the traditional political crite-
ria associated with liberalizing change to take account of other practices, par-
ticularly the nature and role of legal phenomena. The constructivist approach
proposed by this book suggests a move away from defining transitions purely
in terms of democratic procedures, such as electoral processes, toward a
broader inquiry into other practices signifying acceptance of liberal democracy
and the rule-of-law. The inquiry undertaken examines the normative under-
standings, beyond majority rule, associated with liberalizing rule-of-law sys-
tems in political flux.15 The phenomenology of transition points to a close tie
in the normative shifts in understandings of justice and law’s role in the con-
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struction of the transition. Not all transformations exhibit the same degree of
“normative shift.” Indeed, one might conceptualize transitions along a trans-
formative continuum in their relation to the predecessor regime and value sys-
tem varying in degree from “radical” to “conservative” change.

Understanding the particular problem occasioned by the search for justice
in the transitional context requires entering a distinctive discourse organized
in terms of the profound dilemmas endemic to these extraordinary periods.
The threshold dilemma arises from the context of justice in political transfor-
mation: Law is caught between the past and the future, between backward-
looking and forward-looking, between retrospective and prospective, between
the individual and the collective. Accordingly, transitional justice is that justice
associated with this context and political circumstances. Transitions imply
paradigm shifts in the conception of justice; thus, law’s function is deeply and
inherently paradoxical. In its ordinary social function, law provides order and
stability, but in extraordinary periods of political upheaval, law maintains order
even as it enables transformation. Accordingly, in transition, the ordinary intu-
itions and predicates about law simply do not apply. In dynamic periods of po-
litical flux, legal responses generate a sui generis paradigm of transformative
law.

The thesis of this book is that the conception of justice in periods of po-
litical change is extraordinary and constructivist: It is alternately constituted
by, and constitutive of, the transition. The conception of justice that emerges
is contextualized and partial: What is deemed just is contingent and informed
by prior injustice. Responses to repressive rule inform the meaning of adher-
ence to the rule of law. As a state undergoes political change, legacies of injus-
tice have a bearing on what is deemed transformative. To some extent, the
emergence of these legal responses instantiates transition. As the discussion
proceeds, it will become evident that the law’s role in periods of political
change is complex. Ultimately, this book makes two sorts of claims: one, about
the nature of law in periods of substantial political change and, the other,
about law’s role in constituting the transition. For, contrary to the prevailing
idealist accounts, law here is shaped by the political circumstances, but, also
challenging the prevailing realist accounts, law here is not mere product but
itself structures the transition. The association of these responses with periods
of political change advances the construction of societal understanding that
transition is in progress.

The role of law in periods of political change is explored by looking at its
various forms: punishment, historical inquiry, reparations, purges, and consti-
tution making. In the prevailing transitional justice debates, the punishment
of the ancien régime is frequently advocated as necessary in the transition to
democracy; yet, exploration of the legal phenomenology in periods of political
shift suggests that though these are generally thought to be discrete categories
of the law, there are affinities. Illuminated is law’s operative role in the con-
struction of transition. These practices offer a way both to delegitimate the
past political regime and to legitimate its successor by structuring the political
opposition within the democratizing order.

6 Introduction



Each chapter of the book explores how various legal responses in periods
of substantial political change enable the construction of normative shift. Ad-
judications of the rule of law construct understandings of what is fair and just.
Criminal, administrative, and historical investigations establish past wrongdo-
ing. Reparatory projects vindicate rights generated by past wrongs to victims as
well as to the broader society. Transitional constitutionalism and administra-
tive justice reconstruct the parameters of the changing political order in a lib-
eralizing direction. The analysis proposed here focuses on law’s phenomenol-
ogy in periods of political change, termed “transitional jurisprudence.”

Chapter 1 concerns the rule of law in transition. In established democra-
cies, adherence to the rule of law depends on the application of principles
constraining the purposes and application of the law, but this is not its primary
role in transitional times. In periods of radical political change, the law is un-
settled, and the rule of law is not well explained as a source of ideal norms in
the abstract. Within the context of a transitional jurisprudence, the rule of law
can be better understood as a normative value scheme that is historically and
politically contingent and elaborated in response to past political repression
often perpetuated under the law. Thus, the transitional rule of law comprises
distinctive values particular to such periods. While the rule of law ordinarily
implies prospectivity in the law, transitional law is both settled and unsettled;
it is both backward- and forward-looking, as it disclaims past illiberal values
and reclaims liberal norms. Although the rule of law and constitutionalism
both concern the norms that seek to guide lawmaking in democracy, these un-
derstandings are seriously challenged during transitional periods. Despite pre-
vailing theorizing, neither the concepts of the rule of law nor constitution
making are well understood as sources of idealized foundational norms. A
transitional jurisprudence helps to elucidate the variation in the ideas of the
rule of law across legal cultures and over time, as it also shows the rule-of-law
concepts varying as a measure and in relation to past legacies of its abrogation.

Chapter 2 concerns criminal justice in transition. Successor trials are
commonly thought to play the leading foundational role in the transformation
to a more liberal political order. Only trials are thought to draw a bright line
demarcating the normative shift from illegitimate to legitimate rule. Neverthe-
less, the exercise of the state’s punishment power in the circumstances of rad-
ical political change raises profound dilemmas. Transitional practices show tri-
als to be few and far between, particularly in the contemporary period. The
low incidence of successor trials reveals the dilemmas in dealing with often
systemic and pervasive wrongdoing by way of the criminal law. So it is that in
the transitional context, conventional understandings of individual responsi-
bility are frequently inapplicable, spurring development of new legal forms.
The emergence of partial sanctions falls outside conventional legal categories.
These developments offer a deeper understanding of the relation that reme-
dies bear to wrongs and, in particular, the distinctive wrong of state persecu-
tion. The transitional sanction illuminates the relation between the concepts
of democratic accountability and individual rights in their contribution to the
construction of a liberal politics.
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The third chapter explores the workings of historical justice. Following pe-
riods of repressive rule, transitional societies commonly create historical ac-
countings. Historical inquiry and narrative play an important transitional role
linking past to present. Transitional accountings incorporate a state’s repres-
sive legacy and by their very account draw a line that both redefines a past and
reconstructs a state’s political identity. Transitional historical justice illumi-
nates the constructive relation between truth regimes and political regimes,
clarifying the dynamic relation of knowledge to political power.

Chapter 4 turns to justice in its reparatory dimension. The focus of transi-
tional reparatory justice is the repair of prior wrongs. Perhaps the most com-
mon transitional form, reparatory justice’s pervasiveness reflects its multiple
roles and complex functions in periods of radical political change. Reparatory
measures appear most definitional of the liberalizing move, as these responses
instantiate recognition of individual rights. The equal protection of individual
rights is fundamental to the liberal state; therefore, this remedy plays an im-
portant constructive role in periods seeking to reestablish the rule of law. In
the dual economic and political transitions that characterize the contemporary
wave of political change, reparations play explicitly political roles mediating
the change by enabling the creation of new stakes in the political community
in the midst of transition. Transitional reparatory measures depart from their
conventional compensatory role to perform functional and symbolic roles par-
ticular to the state’s political transformation.

Chapter 5 explores administrative justice and the uses of public law to re-
define the parameters of political membership, participation, and leadership
that constitute the political community. While political purges and disabilities
are concededly common after revolutions, the question is whether any princi-
ples guide such measures in political transitions. More than any other transi-
tional response, explicitly political collective measures pose a challenge to the
construction of the rule of law in the liberalizing regime. Administrative jus-
tice illuminates law’s distinctive potential for restructuring the relation of the
individual to the political community in the transition. These public law mea-
sures define new boundary conditions on a sweeping and explicitly political
basis. Through administrative justice, public law is used to respond to the past
regime, as well as to reshape the successor political order. This response exem-
plifies transitional jurisprudence in its most radical form.

Chapter 6 explores transitional constitutionalism. Transitional constitu-
tionalism serves conventional constitutionalism’s constitutive purposes, but it
also serves transformative purposes. While our intuitions are to conceive con-
stitutions as forward-looking and foundational texts; in periods of radical po-
litical change, constitutions are instead dynamic mediating texts, simultane-
ously backward- and forward-looking, comprehending varying constitutional
modalities and degrees of entrenchment. Transitional constitutionalism, crim-
inal justice, and the rule of law share affinities in the contingent relation that
the norms protected bear to prior rule, as well as to the new political order.

The concluding chapter brings together and analyzes the various ways in
which new democracies respond to legacies of injustice. Patterns across legal
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forms16 inform a paradigm of “transitional jurisprudence.” The analysis pro-
poses that law’s role here is constructivist, and that transitional jurisprudence
emerges as a distinct paradigmatic form of law responsive to and constructive
of the extraordinary circumstances of periods of substantial political change.17

In transitional jurisprudence, the conception of justice is partial, contextual,
and situated between at least two legal and political orders. Legal norms are
decidedly multiple, the idea of justice always a compromise. Transitional ju-
risprudence centers on the law’s paradigmatic use in the normative construc-
tion of the new political regime. Eschewing general prescriptive principles
from legal and political theorizing, the dynamic relation of law and political
change contended for here challenges the reigning rhetoric regarding the
course of political development. This study of law’s role in political change
suggests criteria beyond the fairness of elections, stability of institutions, or
economic development by which to evaluate new democracies.18 Legal re-
sponses are both performative and symbolic of transition.

This book offers the language of a new jurisprudence rooted in prior po-
litical injustice. Conceiving of jurisprudence as transitional helps to elucidate
the nature and role of law during periods of radical political change. Transi-
tional jurisprudence also has implications that transcend these extraordinary
periods. Offering another way of conceptualizing law should have ramifica-
tions affecting our intuitions about the nature and function of law more gen-
erally. The problem of justice during periods of political transformation has a
potentially profound impact on the resulting societal shift in norms and the
groundwork for transformed constitutional and legal regimes. Unresolved
problems of transitional justice often have lasting implications over a state’s
lifetime. This book offers a new perspective by which we can understand the
significance of the enduring political controversies that presently divide our
societies. Ultimately, the recent changes of Latin America, East and Central
Europe, the former Soviet Union, Africa, as well as the historical European
transitions, offer us an opportunity to reflect on what is a liberal democratic
response to the illiberal state, as well as, more broadly, on the potential of law
in a transformative politics.
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Chapter One

The Rule of Law 
in Transition

T his chapter explores the various legal responses to illiberal rule and
the guiding rule-of-law principles in these times. The attempt to ad-

here to the rule of law during periods of political upheaval creates a dilemma.
There is a tension between the rule of law in transition as backward-looking
and forward-looking, as settled versus dynamic. In this dilemma, the rule of
law is ultimately contingent; rather than merely grounding legal order, it
serves to mediate the normative shift in values that characterizes these extra-
ordinary periods. In democracies, our intuition is that the rule of law means
adherence to known rules, as opposed to arbitrary governmental action.1 Yet
revolution implies disorder and legal instability. The threshold dilemma of
transitional justice is the problem of the rule of law in periods of radical politi-
cal change. By their very definitions, these are often times of massive para-
digm shifts in understandings of justice. Societies are struggling with how to
transform their political, legal, and economic systems. If ordinarily the rule of
law means regularity, stability, and adherence to settled law, to what extent are
periods of transformation compatible with commitment to the rule of law? In
such periods, what does the rule of law mean?

The dilemma of the meaning of the rule of law transcends the moment of
political transformation and goes to the heart of the basis for a liberal state.
Even in ordinary periods, stable democracies struggle with questions about the
meaning of adherence to the rule of law. Versions of this transitional rule-of-
law dilemma are manifest in problems of successor justice, constitutional be-
ginnings, and constitutional change.2 The rule-of-law dilemma tends to arise
in politically controversial areas, where the value of legal change is in tension
with the value of adherence to the principle of settled legal precedent. In ordi-
nary periods, the problem of adherence to legal continuity is seen in the chal-
lenge posed by political and social change over the passage of time. Accord-
ingly, the ideal of the rule of law as legal continuity is captured in the principle
of stare decisis, a predicate of adjudication in the Anglo-American legal sys-
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tem. “[T]he very concept of the rule of law underlying our own Constitution
requires such continuity over time that a respect for precedent is, by defini-
tion, indispensable.”3 In transformative periods, however, the value of legal
continuity is severely tested. The question of the normative limits on legiti-
mate political and legal change for regimes in the midst of transformation is
frequently framed in terms of a series of antinomies. The law as written is
compared to the law as right, positive law to natural law, procedural to sub-
stantive justice, and so forth.

My aim is to resituate the rule-of-law dilemma by exploring societal expe-
riences that arise in the context of political transformation. My interest is not
in idealized theorizing about the rule of law in general. Rather, the attempt is
to understand the meaning of the rule of law for societies undergoing massive
political change. This chapter approaches the rule-of-law dilemma in an in-
ductive manner by resituating the question as it actually arises in its legal and
political contexts. It explores a number of historical postwar cases, as well as
precedents arising in the more contemporary transitions. Although the rule-of-
law dilemma arises commonly in the criminal context, the issues raise broader
questions about the ways in which societies in periods of intense political
change reason about the relation of law, politics, and justice. As shall become
evident, these adjudications reveal central ideas about the extraordinary con-
ception of the rule of law and of values of justice and fairness in periods of po-
litical change.

The Rule-of-Law Dilemma: The Postwar Transition

In periods of substantial political change, a dilemma arises over adherence to
the rule of law that relates to the problem of successor justice. To what extent
does bringing the ancien régime to trial imply an inherent conflict between
predecessor and successor visions of justice? In light of this conflict, is such
criminal justice compatible with the rule of law? The dilemma raised by suc-
cessor criminal justice leads to broader questions about the theory of the na-
ture and role of law in the transformation to the liberal state.

The transitional dilemma is present in changes throughout political his-
tory. It is illustrated in the eighteenth-century shifts from monarchies to re-
publics but has arisen more recently in the post–World War II trials. In the
postwar period, the problem was the subject of a well-known Anglo–American
jurisprudential debate between Lon Fuller and H.L.A. Hart, who took as their
point of departure the problem of justice after the collapse of the Nazi
regime.4 Such postwar theorizing demonstrates that in times of significant po-
litical change, conventional understandings of the rule of law are thrown into
relief.5 Although the transitional context has generated scholarly theorizing
about the meaning of the rule of law, that theorizing does not distinguish un-
derstandings of the rule of law in ordinary and transitional times. Moreover,
the theoretical work that emerges from these debates frequently falls back on
grand, idealized models of the rule of law. Such accounts fail to recognize the
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exceptional issues involved in the domain of transitional jurisprudence.
Recognition of a domain of transitional jurisprudence, however, raises again
the issue of the relation of the rule of law in transitions to that in ordinary 
periods.

The Hart-Fuller debate on the nature of law focuses on a series of cases
involving the prosecutions of Nazi collaborators in postwar Germany. The cen-
tral issue for the postwar German courts was whether to accept defenses that
relied on Nazi law.6 A related issue was whether a successor regime could
bring a collaborator to justice and, if so, whether that would mean invalidating
the predecessor laws in effect at the time the acts were committed. In the
“Problem of the Grudge Informer,” the issue raised is set out in a hypothetical
somewhat abstracted from the postwar situation: The so-called Purple Shirt
regime has been overthrown and replaced by a democratic constitutional gov-
ernment, and the question is whether to punish those who had collaborated in
the prior regime.7 Hart, an advocate of legal positivism,8 argued that adher-
ence to the rule of law included recognition of the antecedent law as valid.
Prior written law, even when immoral, should retain legal force and be fol-
lowed by the successor courts until such time as it is replaced. In the positivist
position advocated by Hart, the claim is that the principle of the rule of law
governing transitional decision making should proceed—just as it would in or-
dinary times—with full continuity of the written law.

In Fuller’s view, the rule of law meant breaking with the prior Nazi legal
regime. As such, Nazi collaborators were to be prosecuted under the new legal
regime: In the “dilemma confronted by Germany in seeking to rebuild her
shattered legal institutions . . . Germany had to restore both respect for law
and respect for justice . . . [P]ainful antinomies were encountered in at-
tempting to restore both at once.” Whereas the rule-of-law dichotomy was
framed in terms of procedural versus substantive ideas of justice, Fuller tries
to elide these competing conceptions by proposing a procedural view of sub-
stantive justice.9 According to the German judiciary, there is a dichotomy
within the rule of law between the procedural legal right and the moral right.
In “severe cases,” the moral right takes precedence. Accordingly, formalist
concepts of the law, such as adherence to putative prior law, could be overrid-
den by such notions of moral right. The natural law position espoused by the
German judiciary suggests that transitional justice necessitates departing from
prior putative law. For Fuller, however, it would not imply such a break, be-
cause past “law” would not qualify as such for failure to comply with various
procedural conditions.10

The above debate failed to focus, however, on the distinctive problem of
law in the transitional context. In the postwar period, this dilemma arose as to
the extent of legal continuity with the Nazi regime: To what extent did the rule
of law necessitate legal continuity? A transitional perspective on the postwar
debate would clarify what is signified by the rule of law. That is, the content of
the rule of law is justified in terms of distinctive conceptions of the nature of
injustice of the prior repressive regime. The nature of this injustice affects
consideration of the various alternatives, such as full continuity with the prior
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legal regime, discontinuity, selective discontinuities, and moving outside the
law altogether. For positivists, full continuity with the prior legal regime is jus-
tified by the need to restore belief in the procedural regularity that was
deemed missing in the prior repressive regime; the meta-rule-of-law value is
due process, understood as regularity in procedures and adherence to settled
law. The natural law claim for legal discontinuity is also justified by the 
nature of the prior legal regime but according to the conceptualization of past
tyranny. On the natural law view of the rule of law, Fuller’s approach ap-
pears more nuanced, as it attempts to offer a procedural understanding of 
substantive justice values. Given the predecessor regime’s immorality, the rule
of law needs to be grounded in something beyond adherence to preexisting
law.11

To what extent is adherence to the laws of a prior repressive regime con-
sistent with the rule of law? Conversely, if successor justice implied prosecut-
ing behavior that was lawful under the prior regime, to what extent might legal
discontinuity instead be mandated by the rule of law? The transitional context
fuses these multiple questions of the legality of the two regimes and their rela-
tion to each other.

In the postwar debate, both natural law and positivist positions took as
their point of departure certain presumptions about the nature of the prior
legal regime under illiberal rule.12 Both positions draw justificatory force from
the role of law in the prior regime; nevertheless, they differ on what consti-
tutes a transformative principle of legality. The positivist argument attempts to
divorce questions of the legitimacy of law under the predecessor and succes-
sor regimes. The response to past tyranny is thought not to lie in the domain
of the law at all but instead in the domain of politics. If there is any indepen-
dent content given to the rule of law, it is that it ought not serve transient po-
litical purposes. The positivist argument for judicial adherence to settled law,
however, relies on certain assumptions about the nature of legality under the
predecessor totalitarian regime.13 The justification for adhering to prior law in
the transitional moment is that under prior repressive rule, adjudication failed
to adhere to settled law. On the positivist view, transformative adjudication
that seeks to “undo” the effect of notions of legality supporting tyrannical rule
would imply adherence to prior settled law.

The natural law position highlights the transformative role of law in the
shift to a more liberal regime. On this view, putative law under tyrannical rule
lacked morality and hence did not constitute a valid legal regime. To some ex-
tent, in this normative legal theory, collapsing law and morality, the transi-
tional problem of the relation between legal regimes disappears. Insofar as 
adjudication followed such putative law, it, too, was immoral in supporting il-
liberal rule. Thus, the cases of the informers are characterized as “perversions
in the administration of justice.”14 From the natural law perspective, the role
of law in transition is to respond to evil perpetuated under the past adminis-
tration of justice. Because of the role of judicial review in sustaining the re-
pression (this topic was discussed in the Hart-Fuller debate),15 adjudication
as in ordinary times would not convey the rule of law. This theory of transfor-
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mative law promotes the normative view that the role of law is to transform
the prevailing meaning of legality.16

In the postwar debate, the questions arose in the extraordinary political
context following totalitarian rule. Yet, the conclusions abstract from the con-
text and generalize as if describing essential, universal attributes of the rule of
law, failing to recognize how the problem is particular to the transitional con-
text. Resituating the problem should illuminate our understanding of the rule
of law. I now turn from the postwar debate to more contemporary instances of
political change illustrating law’s transformative potential. Those instances 
exemplify the tension between idealized conceptions of the rule of law and 
the contingencies of the extraordinary political context. Struggling with the
dilemma of how to adhere to some commitment to the rule of law in such pe-
riods leads to alternative constructions that mediate conceptions of transi-
tional rule of law.

Shifting Visions of Legality: Post-Communist Transitions

The “velvet” revolutions’ rough underside has been revealed in courts of law,
where debates about the content of the political transformation continue to
simmer. A number of controversies over successor criminal justice exemplify
the transitional rule-of-law dilemma. Here, I focus on two: In the first case, a
Hungarian law allowed prosecutions for offenses related to the brutal Soviet
suppression of the country’s uprising in 1956;17 in the other, unified Germany
prosecuted border guards for shooting civilians who were attempting to make
unlawful border crossings along the Berlin Wall. The cases involve weighty
symbols of freedom and repression: 1956 is considered the founding year of
Hungary’s revolution, whereas the Berlin Wall and its collapse are the region’s
central symbols of Soviet domination and demise. The cases illustrate the
dilemmas implied in the attempt to effect substantial political change through
and within the law. Although the two cases seemingly suggest diverging resolu-
tions of the rule-of-law dilemma, they also reveal common understandings.

After the political changes of 1991, Hungary’s Parliament passed a law per-
mitting the prosecution of crimes committed by the predecessor regime in
putting down the popular 1956 uprising. Despite the passage of time since
these crimes were committed, the law would have lifted statutes of limitations
for treason and other serious crimes,18 effectively reviving these offenses.
Similar legislation reviving the time bars elapsing during the Communist
regime was also enacted elsewhere in the region, as in the Czech Republic.19

The problem of statute-of-limitations laws commonly arises after long occupa-
tions when societies attempt to prosecute crimes committed under predeces-
sor regimes. Thus, in the postwar transitions in Western Europe, the rule-of-
law problem posed by the passing of statutes of limitations did not arise in the
immediate postwar period but only later in the 1960s.20 The controversy over
the statute-of-limitations law raised a broader question: To what extent is a
successor regime bound by a prior regime’s law?
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Hungary’s Constitutional Court described the dilemma in terms of famil-
iar antinomies: the rule of law understood as predictability versus the rule of
law understood as substantive justice. So framed, the choices seemed irrecon-
cilable; yet, ultimately the statute-of-limitations law and the proposed 1956-era
prosecutions were held unconstitutional. The principle of the rule of law re-
quired prospectivity in lawmaking, even if it meant the worst criminal offenses
of the prior regime would go unpunished. The opinion begins with a statement
of the court’s characterization of the dilemma it confronted: “The Constitu-
tional Court is the repository of the paradox of the ‘revolution of the rule of
law.’” 21 Why a paradox? “Rule of law,” the court said, means “predictability
and foreseeability.”22 “From the principle of predictability and foreseeability,
the criminal law’s prohibition of the use of retroactive legislation, especially ex
post facto . . . directly follows. . . . Only by following the formalized legal
procedure can there be valid law.”23

The dominant vision of the rule of law for the Constitutional Court was
“security.”24 “Certainty of the law demands . . . the protection of rights pre-
viously conferred.” The proposed law, which would have opened the way to an-
cien régime prosecutions, was classically ex post and, as such, threatened indi-
vidual rights to repose. In its discussion of the meaning of security, the court
analogized the right of repose at issue to personal property rights. Although
protection of personal property rights could generally be overridden by com-
peting state interests, such interests, the court maintained, ought not override
an individual’s criminal process rights to repose. By protecting the rule-of-law
value of “security” from invasion by the state, the Constitutional Court sent an
important message that property rights would be protected in the transition.

In ordinary times, the idea of the rule of law as security in the protection
of individual rights is frequently considered to be a threshold, minimal under-
standing of the rule of law basic to liberal democracy. Yet, in the economic and
legal transitions of East and Central Europe, this understanding represented a
profound transformation. If the totalitarian legal system abolished or ignored
the line between the individual and the state, the line drawn by Hungary’s
Constitutional Court posited a new constraint on the state: an individual right
of security. Insistence on the protection of individual rights, said to be previ-
ously acquired, was constructed in the transition. This ruling sent an impor-
tant message that the new regime would be more liberal than its predecessor.

Compare a second case. In its second round of successor cases in this
century, Germany’s judiciary once again confronted the transitional rule-of-
law dilemma when East German border guards were put on trial for Berlin
Wall shootings that occurred before Unification. The question before the
court was whether to recognize defenses that relied on the predecessor
regime’s law. The Berlin trial court framed the dilemma in terms of the tension
between “formal law” and “justice” and rejected former East German law be-
cause “not everything is right that is formally right.” Comparing the Commu-
nist laws to those of the Nazi period, the court relied on postwar precedents
holding that evil legislation lacked the status of law: “Especially the time of
the National Socialist regime in Germany taught that . . . in extreme cases
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the opportunity must be given for one to value the principle of material justice
more highly than the principle of legal certainty.” Procedurally, legal rights
were distinct from moral rights. Characterized as “extreme cases,” the border
guards cases were analogized to those of the postwar collaborators and accord-
ingly guided by the same adjudicative principle.

The transitional courts of East and Central Europe, despite facing differ-
ent legal issues, confront a problem common to successor regimes: What are
the rule-of-law implications of prosecuting for actions that were “legal” under
the prior regime? As the earlier postwar debate suggests, this question raises
(at least) two questions, one about the legitimacy of law in both predecessor
and successor periods and another about the relation between the two. The
juxtaposition is always between the rule of law as settled norms versus the rule
of law as transformative. In the contemporary cases, as in the postwar debate,
what emerges are new transitional understandings of the rule of law. Consid-
ered together, the two decisions present an interesting puzzle. For the Berlin
court, the controlling rule-of-law value was what was “morally” right, whereas
for the Hungarian court, the controlling rule-of-law value was protection of
preexisting “legal” rights. In one case, the rule of law requires security under-
stood as prospectivity, with the consequence of forbearance in the criminal
law. In the other view, justice is understood as equal enforcement of the law.
Can the two approaches be reconciled?

Probing the language of the successor cases exposes a conception of the
rule of law peculiar to the transitional moment. Judicial rhetoric conceptual-
izes the problem in terms of multiple competing rule-of-law values in seem-
ingly intractable conflict: one value deemed relative, and the other essential.
The transitional judiciaries in these cases characterized the dilemma they 
confronted as involving a balancing of two senses of the rule of law: the rule 
of law as it is ordinarily understood versus a transformative understanding.
Which of these values will dominate the transitional balance will depend on
distinctive historical and political legacies. Accordingly, after totalitarianism,
the dominant vision of the rule of law in Hungary is to draw a bright line of
positive security on which individuals can rely and which is beyond the reach
of state power. In unified Germany, the transitional rule of law is defined
within a preexisting jurisprudence, which continues to respond to legality
under Fascism. When the German judiciary ruled that the border guards cases
constituted “extreme cases” it analogized Communist rule to that of National
Socialism. In this way, the legal response to World War II injustice continued
to guide contemporary adjudication in the transitions out of Communist rule.
As in the postwar period, the post-Communist Berlin court invoked overriding
principles of natural law. After Nazi rule, under which a repressive security ap-
paratus functioned outside the law and the legal machinery was itself used to
persecute, the dominant sense of the rule of law was of equal protection in the
administration of justice. These are transformative understandings.

Despite idealist theorizing to the contrary, the transitional precedents sug-
gest that no one rule-of-law value is essential in the movement toward con-
struction of a more liberal political system. Transcendent notions of rule-of-
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law values in transitional societies are highly contingent, depending, in part,
on the states’ distinctive political and legal legacies and, in particular, on the
role of law in the predecessor regime. There has been a lively scholarly debate
on this question and recent comparative work concerning the role of adjudica-
tion under oppressive rule in Germany under Nazi control, Latin America
under military rule, and South Africa under apartheid rule. Despite substantial
theorizing about the potential role of various adjudicative principles under
tyrannical rule, to the extent that there has been empirical study of the judi-
ciary’s role in repressive periods, neither positivist nor natural law adjudicative
principles correlate with greater rule of law in such periods. In varying con-
texts, scholars come to disparate conclusions, suggesting that variations in 
interpretive strategies, whether of positivist or natural law, do not in and of
themselves explain the judiciary’s role under repressive rule. Thus, some claim
Nazi judges’ free-ranging principle of interpretation led to support of repres-
sive rule, while others emphasize the positivist jurisprudence understood as
the separation of law and morality.25 The meaning of the rule of law is highly
contingent in relation to the social meaning of injustice in the region and 
its response. 

This transitional perspective on the rule of law offered here sheds light as
well on the puzzling gulf between American and Continental philosophers over
the putative associations of various legal philosophies with repression or, con-
versely, with liberal rule. That positivism is associated with repression and with
liberalism—on opposite sides of the ocean—clarifies its contingency as a transi-
tional response to its use by evil judges. Thus, in the United States, positivism is
frequently associated with the jurisprudence that upheld the slavery regime,
whereas in Germany, it is not positivism but the natural law interpretation that
is associated with the Reich judiciary.26 Whereas the conventional understand-
ing of the conception of tyranny is the lack of the rule of law as arbitrariness, the
transitional rule of law in the modern cases illuminates a distinctive normative
response to contemporary tyranny. From its inception in the ancient under-
standing termed “isonomy,” the ideal of the rule of law emerges in response to
tyranny. In ancient times, isonomy is forged in response to tyranny understood
as arbitrary and partial enforcement of the law. Because prior tyranny is associ-
ated with lawmaking that is both arbitrary and unequal, the ancient under-
standing of the rule of law comprehended both values of security in the law and
equal enforceability of the law. As in ancient times, the contemporary ideal of
the rule of law is forged in the context of the move from repressive to more lib-
eralizing rule.27 Where persecution is systematically perpetuated under legal
imprimatur, where tyranny is systematic persecution,28 the transitional legal re-
sponse is the attempt to undo these abuses under the law.

Transitional Constructions of Legality

The discussion above leads to a more differentiated understanding of the rule
of law, and it illuminates an understanding of legality that is distinctly transi-
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tional. These understandings of the rule of law bridge the discontinuity from
illiberal to liberal rule; as such, one might consider these values and processes
to mediate the transition. The discussion focuses on three such mediating
concepts that follow. These are the social construction of the rule of law, the
role of international law in transcending domestic legal understandings, and,
finally, the core rule-of-law value: to transcend the passing politics of the
times.

The Role of Social Construction

One mediating concept of the transitional rule of law is its social construction.
What matters in establishing the rule of law is legal culture, not abstract or
universal ideas of justice.29 The socially constructed understanding of the
transitional rule of law is evident in the post-Communist adjudications. In the
border guards cases discussed above, the prevailing social understanding of
law was used to justify the rejection of prior legal defenses. The validity of
prior law depended on the social practices of the time, such as the norm’s pub-
lication and transparency.30 “In the then-GDR, too, justice and humanity
were illustrated and represented as ideals. In this respect, generally sufficient
conceptions of the basis of a natural lawfulness were set out.”31 The border
policy, which was generally secret and covered up whenever foreigners were in
the country, lacked the transparency ordinarily associated with law. The Berlin
court found not only that the border policy did not comport with the prevail-
ing social understanding of law but also that the prior understanding of law
was consonant with that of the West. The guards stood at a geographical and
juridical border. This treatment signaled an illegitimacy of regulation of the
border in its legal culture. A similar concern animated Hungary’s Constitu-
tional Court when it emphasized the rule-of-law value of security as continuity
in the law. In the transitional context of political upheaval, the judiciary con-
structed the understanding of legal continuity. The perception of rule of law is
created by that court’s own adherence to procedure.

What makes law positive? Prevailing theorizing about the rule of law
posits that among the conditions for law is that it be known.32 Is knowledge of
law equated with publication? In transitional periods, there is commonly a
large gap between the law as written and as perceived. What makes law posi-
tive is the popular perception in the public sphere. This understanding broad-
ens, indeed democratizes, sources of legality with societal involvement in the
constitution of legal culture. Indeed, in the contemporary media age, at any
one time there may well be multiple sources of law, as well as numerous forms
of publication that overshadow the written law.33 Social understanding in the
public sphere is a rule of recognition by which the legal systems of illiberal
regimes are evaluated, an understanding of law that stands independent of the
sovereign’s decrees and, as such, is less affected by political upheaval. Guided
by this mediating principle of transitional legality, the legitimacy of the prede-
cessor regime’s law would depend on popular understandings of legality in the
ambient culture.
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Understanding the rule of law as socially constructed offers a principle for
evaluating legality in periods of movement between dictatorships and democ-
racies. Recognition of a legitimacy gap between the law as written and as so-
cially perceived offers a useful way to explain law’s construction under illiberal
rule. Indeed, as public belief in prevailing political systems wanes, one might
expect this gap to widen, leading to the transition.

The Role of International Law

Another mediating concept of the transitional rule of law is international law.
International law posits institutions and processes that transcend domestic
law and politics. In periods of political flux, international law offers an alterna-
tive construction of law that, despite substantial political change, is continu-
ous and enduring. Local courts rely on these international understandings.
The potential of this understanding of international law gained force in the
postwar period. A jurisprudential debate arose, particularly in the United
States, over whether postwar trials convened at Nuremberg and Tokyo were in
keeping with the rule of law. International law served as a mediating concept
to mitigate the dilemma of the rule of law raised by successor justice in transi-
tional times and to justify the legality of the Nuremberg trials against concerns
over retroactivity.34 In the contemporary moment, international law is fre-
quently invoked as a way to bridge shifting understandings of legality. In the
post-Communist cases discussed above, the controversy over the attempt to
revive old political prosecutions was ultimately resolved by turning to concepts
of international law. For example, in its review of a law proposing to reopen
political cases related to the 1956 uprising, the Constitutional Court of Hun-
gary reasoned that reopening such cases was discontinuous with prior law.
Such discontinuity, the Constitutional Court said, threatened the understand-
ing of legality in the successor period; there was no principled way to break se-
lectively with prior law. “The legitimacy of the different (political) systems dur-
ing the past half century is irrelevant . . . ; from the viewpoint of the
constitutionality of laws it does not comprise a meaningful category.”35 In a
second round of judicial review, the court upheld a new statute authorizing
1956 prosecutions based on offenses constituting “war crimes” and “crimes
against humanity” under international law.36 The rule of law required conti-
nuity. Such continuity was considered to exist in international legal norms,
such as the postwar Geneva Convention Relative to the Protection of Civilian
Persons in Time of War,37 which norms overrode domestic law. A similar deci-
sion was taken in Poland invalidating the extension of statutes of limitations,
other than for those offenses considered violations to international human
rights.38 The notion that international law took precedence over domestic law
was by no means clear, as Hungary’s Constitution was silent on the relative
priorities of domestic and international law. The Constitutional Court never-
theless indicated that it would interpret the constitution guided by inter-
national norms, declaring that “generally recognized rules of international 
law took precedence.” Some constitutions explicitly provide for such priority
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ranking.39 Throughout the region, international law would become the basis
for judicial interpretation of punishment policies, because these norms were
thought to transcend the past regimes’ politicized law. In Germany’s border
guards cases, the judgment explicitly rests on international law.40

In periods of political flux, international law offers a useful mediating con-
cept. The framing of the rule-of-law dilemma easily shifts from the antinomies
of positivism and natural law. Grounded in positive law, but incorporating val-
ues of justice associated with natural law, international law mediates the rule-
of-law dilemma. Positive international law norms are defined in conventions,
treaties, and customs.41 Moreover, in its circumscription of the most heinous
abuses, international law offers a source of normative transcendence. An illus-
tration is the concept of crimes against humanity, discussed further in the chap-
ter on criminal justice, suggesting conceptually opposite and yet related values,
in the universalized normative response to persecution epitomizing evil in vary-
ing cultural contexts.42 Whereas international law preserves that ordinary un-
derstanding of the rule of law as settled law, it also enables transformation. In so
doing, it mediates the transition. International law principles serve to reconcile
the threshold dilemma of law in periods of political transformation.

The Rule of Law as Limit on Politics

The defining feature of the rule of law in periods of political change is that it
preserves some degree of continuity in the legal form, while it enables norma-
tive change. The previous politicized nature of law and adjudication partially
justifies nonadherence during the transition. This understanding of the rule 
of law as antipolitics is a common theme throughout the contemporary tran-
sitional controversies discussed above. The border guards trials were char-
acterized as “extreme cases,” justifying departure from ordinary rule-of-law
considerations.43 The German court elevated what was morally right over the 
political. Other cases in the region suggest similar judicial interpretations of
the rule of law. Hungary’s invalidation of the 1956 prosecutions law presented
a limit on politicized anti-Communist policies. In elevating a law that would
have extended the time for prosecution of crimes committed under prior rule,
the Czech Constitutional Court upheld it on the basis that it would serve the
goal of undoing past politicized punishment policy and administration of jus-
tice. The law would suspend the time limitations for forty-one years (the time
between February 25, 1948, and December 29, 1989) for acts previously not
prosecuted or punished for “political reasons.”44 If under repressive rule the
administration of justice was conducted purely as an exercise of political
will,45 this understanding is most clearly disavowed when the successor re-
gime adopts the overriding rule-of-law value that most clearly expresses a prin-
cipled normative vision independent of transitory politics.

The construction of the transitional rule of law as independent of politics
shares certain affinities with the understanding of the rule of law applicable in
ordinary times. Yet, controversies over transitional justice in highly politicized
contexts present hard cases for adherence to the rule of law. Despite radical po-
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litical change, the aim is rule of law not primarily motivated by politics. Transi-
tional jurisprudence reveals a shining vision of the rule of law as antipolitics.

The Transitional Judiciary

In periods of political transformation, the problem of legality is distinct from
the problem of the theory of law as it arises in established democracies in ordi-
nary times. There is a working out of core questions about the legitimacy of
the new regime, including the nature and role of the transitional judiciary. The
choice of the principles of adjudication implies a related question about
where, as an institutional matter, the work of transformation should lie: judi-
ciary or legislature? This is the question to which I now turn.

The transitional justice dilemma arises during periods of substantial po-
litical change. When a legal system is in flux, the challenge to ordinary under-
standings of the rule of law is surely at its greatest. The challenge was less 
severe of the postwar transitions than of the contemporary movements from
Communist rule, periods of simultaneous economic, political, and legal trans-
formation. In these periods, newly founded constitutional courts have borne
the institutional burden of establishing new understandings of the rule of law.
The burden of transformation to a rule-of-law system has to some extent de-
volved on the judiciary, chiefly the new constitutional courts. A similar trans-
formative response can be seen in other recent transitions, such as in South
Africa. South Africa’s transitional constitution creates its new Constitutional
Court.46 One might question whether continuity with the prior regime is a de-
termination properly for the transitional judge or a political question properly
subject for broader public debate. When this question arose in the contempo-
rary post-Communist transitions, the judiciary assumed the decision-making
responsibility. The issue began as a political question in unified Germany, but
in its consideration of the question of the validity of German Democratic Re-
public (GDR) law in the border guards cases, the Berlin court elided the po-
litical agreement of the two Germanys. The Unification Treaty contemplated
continuity in former GDR criminal law, providing that East Germany’s crimi-
nal code should be applied to criminal acts committed before reunification.
However, the court rejected the border guards’ defenses grounded in GDR
law.47 In so doing, the court demonstrated its independence from the legisla-
ture and its political agenda. However, that transformative response to the 
political was less necessary in unified Germany than elsewhere in the region
because of the nature of the transitions. Similarly, when Hungary’s Constitu-
tional Court overturned the 1956 prosecutions law, it sent a clear message of
judicial independence to the country’s political branches.48 These decisions
reveal a core understanding of rule of law forged by a transitional judiciary
striving for some independence from politics.

Political theorists often distinguish liberal from illiberal regimes by their
constitutions; the role of transitional constitutionalism is discussed more fully
in chapter 6. Yet, the inquiry undertaken here suggests that what distinguishes
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liberal political systems depends less on the specifics of any one institutional
arrangement and more on the degree to which there is a sense of meaningful
enforcement and understanding of the rule of law. Although the Communist-
era constitutions enumerated rights, these were largely rights on paper that
were rarely enforced. So it was that, after Communism, the mere passage of
new rights charters would not produce a sense of transformation in the rule of
law. Responding to this distinctive legacy of injustice are the dozen constitu-
tional courts to enforce the new constitutions.49 This role for the judiciary is
the “critical” legal response that affirmatively signals a transformative turn to-
ward the constitutional systems of liberal democracies.

The constitutional courts assist in the transformation to rule-of-law sys-
tems in a number of ways. First, the courts emerge out of systems of central-
ized state power; as new forums specially created in the period of political
change and transformation, their very establishment defines a break from past
political arrangements. Second, access to constitutional courts through litiga-
tion enables a form of participation in the fledgling democracy. Over time, ac-
cess to the courts could enable popular input into constitutional interpreta-
tion, developing a societal understanding of limited government and individual
rights protection. Popular access to courts for individual rights enforcement is
a potent symbol of a new governmental openness.50 Third, to the extent the
constitutional courts have explicit mandates to engage in judicial review they
are the guardians of the new constitutional order. In much of the region,
broad jurisdictional rules allow abstract judicial review and access to review by
political actors, such as the president of the country, or by minority factions of
the legislature.51 The courts in the region are active in interpreting new con-
stitutional norms under preexisting constitutions, under general mandates to
uphold the rule of law. An example is the Hungarian Constitutional Court’s re-
view of the law concerning the state’s prosecutions policy previously dis-
cussed.52 The constitutional courts have the potential to delineate state power
and to redefine individual rights, thus creating a rights culture. Through trans-
formative adjudication, the transitional judiciary deploys activist principles of
judicial review toward normative change and a more liberal rule-of-law system.

Transformative adjudicatory practices raise a crucial question: Insofar as
the transitional judiciary bears the burden of the transformation of the rule of
law, to what extent are such practices compatible with the role of the judiciary
in established democracies? In democracies in ordinary times, activist judicial
decision making is generally considered illegitimate, largely for two reasons.
First, retroactivity in judicial decision making challenges the rule of law as set-
tled law.53 Second, judicial decision making is thought to interfere with
democracy; unlike legislative decision making, judicial decision making lacks
the legitimacy associated with democratic processes.54 The question is
whether these objections relevant to ordinary times apply to adjudication in
transitional times.

Our intuitions about the appropriate site of lawmaking depend on implicit
assumptions about democracy and democratic accountability that ought not be
automatically applied to illiberal regimes nor to regimes moving away from such
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rule. In established democracies in ordinary times, our intuitions are that trans-
formative lawmaking should occur by legislation rather than by adjudication.
The judiciary is constrained from creating law, for such lawmaking is consid-
ered a departure from the general predicate of democracy, majoritarian law-
making.55 In transitional times, the problem of illegality is far more prevalent;
indeed, it is often pervasive. Periods of political transformation are frequently
accompanied by radical legal change. The most recent wave of political change
correlating with economic transformation (in the post-Communist changes)
implied major reforms of preexisting law. The conventional concern of the ab-
sence of democratic accountability posed by judicial lawmaking seems less apt
in periods of political flux. In such periods, the transitional legislature fre-
quently is not freely elected and, further, lacks the experience and legitimacy of
the legislature operating in ordinary times.56

Another reason the judiciary is not ordinarily seen as the proper lawmak-
ing body is its ostensible lack of institutional competence and capacity. This
concern was raised, for example, in the postwar debate over the establishment
of the rule of law. In the positivist position, the burden of legal transformation
was thought properly to fall on the legislature, while the natural law position
assumed a transformative role for adjudication. Yet, the postwar debate did not
sufficiently take account of the transitional context. As periods of political
change are also periods of legal flux, controversies in such times are often
characterized by a lack of relevant law.57 Moreover, controversies in such ex-
traordinary periods often necessitate speedy considerations. Whereas in ordi-
nary times, making law in a case-by-case fashion may well appear too slow and
too variable, in transitional times, judicial decision making is often relatively
faster than the legislative process, which may be slowed down by a compro-
mised past or political inexperience. Moreover, in the context of political flux,
the judiciary may well be comparatively more competent for nuanced, case-by-
case resolution of transitional controversies.58 Indeed, judicial decision mak-
ing allows for substantial change and is characterized here as the ambivalent
directionality of the law in such periods. The question of what institution is
most competent and legitimate is contingent and will depend on the particu-
lars of predecessor legacies of injustice in that country.

Finally, transformative adjudication is self-regarding. By changing adjudi-
catory principles and practices, institutions compromised by their decision
making under prior rule can transform themselves. In high-profile cases, a
compromised judiciary can transform itself by changing its principle of adjudi-
cation. This self-regarding institutional mechanism is particularly pertinent
when the judiciary supported prior repressive rule.59 Yet, even where the judi-
ciary is not the successor to a compromised institution, there are other benefi-
cial implications of transformative adjudication.

Theories of adjudication associated with understandings of the rule of law
in ordinary times are inapposite to transitional periods. Our ordinary intu-
itions about the nature and the role of adjudication relate to presumptions
about the relative competence and capacities of judiciaries and legislatures in
ordinary times that simply do not hold in unstable periods. The cases dis-
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cussed above demonstrate an extraordinary role for courts exercising princi-
ples of transformative adjudication. In periods of political change, the very
concerns for democracy and legitimacy that ordinarily constrain activist adju-
dication may well support such adjudication as an alternative to an even
greater politicization of the law.

Transformative Adjudicative Practices: Some Conclusions

This chapter began by positing that there is a special dilemma in the adher-
ence to the rule of law in periods of political change. The ordinary under-
standing of the rule of law as adherence to settled law is in tension with trans-
formative understandings of the rule of law. I now consider what normative
rule-of-law principles are associated with adjudication in periods of political
change.

In these extraordinary periods, as discussed above, rule-of-law norms do
not constitute universals. The tensions posed by adherence to the rule of law
in these periods are reconciled through a number of mediating concepts. Le-
gality in such periods is socially constructed; in some part, it is judge-made.
Exploration of precedents in such periods suggests that the understandings of
the rule of law are constructed within a transitional context. By cabining
politicized uses of the law, this rule-of-law principle guides interim legal deci-
sionmaking on the road to democracy.

Recognizing a principle of transformative adjudication during periods of
political transition has significant implications for prevailing legal theory
about the rule of law. First, recognition of such a principle throws into relief
the extent to which prevailing legal theory has failed to take account of the sig-
nificance of the varying normative understandings of the rule of law mani-
fested in transitional times. Further, the transitional rule of law implies an im-
plicit critique of the dominant theories regarding the nature and role of law. In
liberal political theory, a long-standing precept of the rule of law is that law-
making through adjudication is conceived as somehow neutral and au-
tonomous from politics.60 These liberal understandings are challenged by ac-
counting for circumstances associated with the role for transformative law, in
which the rule of law is defined in constructive relation to past politics.

The principle of transformative adjudication perhaps poses a more serious
challenge to critical theorizing of law. Critical legal theorizing has been criti-
cized for going too far in collapsing law and politics. As such, this theoretical
approach has often lacked explanatory power for why, or in what circum-
stances, law has any distinctive claim on society. Although critical legal theo-
rizing has laid claims to a diminished rule of law as a general matter,61 the
above discussion suggests that this is most true in extraordinary political cir-
cumstances of transition. Transitional rule of law clarifies a role for hyper-
politicized adjudication. From the perspective of critical legal theory, the chal-
lenge posed by the transformative adjudicatory practices discussed here is the
challenge posed by the boundedness of law’s political action.62 The jurispru-
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dence of these periods shapes the transition. Normative understandings of the
role of law vary dramatically with the transition’s political circumstances.
Within transitional democracies, there is a place and a role for bounded politi-
cal judgment. Legal processes enable measured rationalized change.

Beyond adjudication, normative change constructive of a new legality is
also effected through other forms of law. Thus, the role of criminal sanctions
ordinarily limited to punishing individual wrongdoing is greater during transi-
tions, as such legal responses challenge past state criminality and therefore go
to the core illegitimacy of past rule. These legal responses serve to condemn
and delimit abuses of past state power. In the next chapter, I turn to the uses
of criminal justice in transformative periods.
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Chapter Two

Criminal Justice

In the public imagination, transitional justice is commonly linked with pun-
ishment and the trials of ancien régimes. The enduring symbols of the En-

glish and French Revolutions from monarchic to republican rule are the trials
of Kings Charles I and Louis XVI. A half century after the events, the leading
monument to the Nazis’ World War II defeat remains the Nuremberg trials.
The triumph of democracy over military rule in Southern Europe’s transitions
is represented in Greece’s trials of its colonels. Argentina’s junta trial marked
the end of decades of repressive rule throughout Latin America. The contem-
porary wave of transitions from military rule, throughout Latin America and
Africa, as well as from Communist rule in Central Europe and the former 
Soviet bloc, has revived the debate over whether to punish.

Punishment dominates our understandings of transitional justice. This
harshest form of law is emblematic of accountability and the rule of law; yet,
its impact far transcends its incidence. Review of transitional periods reveals
that successor criminal justice raises profoundly agonizing questions for the
affected societies, so that its exercise is often eschewed. The debate over tran-
sitional criminal justice is marked by profound dilemmas: Whether to punish
or to amnesty? Whether punishment is a backward-looking exercise in retribu-
tion or an expression of the renewal of the rule of law? Who properly bears re-
sponsibility for past repression? To what extent is responsibility for repression
appropriate to the individual, as opposed to the collective, the regime, and
even the entire society?

The central dilemma intrinsic to transition is how to move from illiberal
rule and to what extent this shift is guided by conventional notions of the rule
of law and individual responsibility associated with established democracies. A
core tension emerges here in the use of law to advance transformation, as op-
posed to its role in adherence to conventional legality. To what extent is transi-
tional criminal justice conceptualized and adjudicated as extraordinary in the
relevant societies or guided by the ordinary rule of law of established democra-
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cies? This core dilemma implies many others. What is the relevant legal order?
Military or civilian? International or national? And, no matter what the rele-
vant legal order, to what extent ought understandings of criminal responsi-
bility be projected backward? Is the entire justice project hopelessly ex post?
Who should be held to account, and, for what offense? These dilemmas of
transition organize this chapter. These are the dilemmas successor societies
struggle with; ultimately, as discussed below, they commonly strike a transi-
tional compromise of the “limited criminal sanction,” which is, more than any-
thing, a symbolic form of punishment. 

The Foundational Argument for Criminal Justice in Transition

Why punish? The leading argument for punishment in periods of political flux is
consequentialist and forward-looking: It is contended that, in societies with evil
legacies moving out of repressive rule, successor trials play a significant founda-
tional role in laying the basis of a new liberal order. At these times in a variant of
the conventional “utilitarian” justification for punishment, the basis for punish-
ment is its contribution to the social good.1 But unlike the conventional argu-
ments for punishment in ordinary times that either tend to focus on the perpe-
trator or on the consequences of punishment for the society, as deterrent, for
example, the arguments for punishment in transition take another form. Rather
than an argument for punishment in the affirmative, the argument is generally
made in a counterfactual way—what result if no punishment? To what extent
are broader rule-of-law values jeopardized without punishment? Here is where
the particular political circumstances of the transition play a role. While the ar-
gument from “impunity,” that is, arguing from the consequences of the failure
to punish, is also made in ordinary times,2 it is apparently stronger in transition,
because in the conditions of prior lawlessness, expectations are greater of the
impact of even isolated acts of accountability on rule of law. For these are extra-
ordinary circumstances of past injustices, often state sponsored. It is against
this backdrop that the argument from impunity takes on new meaning. In this
context, the exercise of criminal justice is thought to best undo past state justice
and to advance the normative transformation of these times to a rule-of-law sys-
tem. Repressive regimes are often defined by criminal behavior, such as torture,
arbitrary detention, disappearances, extrajudicial executions, all substantially
state sponsored; even when past evil is perpetrated by private actors, the state is
often, nevertheless, still implicated, whether in policies of persecution, by acts
of omission in failing to protect its citizens, or, finally, in the cover-up of crimi-
nal acts and impunity. While the circumstances of transition, primarily the in-
volvement of the state in criminal wrongdoing, make a most compelling argu-
ment for punishment over impunity, the paradox is that the very transitional
circumstances of the ancien régime’s implication in wrongdoing also raises sig-
nificant dilemmas challenging the uses of the criminal law as effective response
to state wrongdoing.
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To enforce norms of the rule of law in the context of wrongdoing at the
level of the state in the international realm is punishment’s historic role. The
foundational argument for successor trials has a rich historical pedigree going
back to the Middle Ages, drawing from international legal norms relating jus-
tice to unlawful political violence. Trials have long been used to express inter-
national legal norms regarding injustice in war. The attribution of criminal re-
sponsibility to prior political leadership for waging unlawful war, or other
similar bad state rule, is the thread running through the ancient successor tri-
als of the tyrants of the city-states described by Aristotle and the trials of Kings
Charles I and Louis XVI, to the trials in the contemporary period: the Nurem-
berg trials, the Tokyo war crimes trials, Greece’s trial of the military colonels,
and Argentina’s trial of its military commanders.

Historically, successor trials rely on a concept of tyranny grounded in trea-
son; of the unjust war as the lost war.3 This early understanding of the relation
of law to justice yields to another formulation at Nuremberg, where trials were
used to express a much broader normative message going beyond the judg-
ment of a defeated foreign régime, to distinguish “just” from “unjust” violence.
In the contemporary moment, successor criminal justice is generalized beyond
its postwar uses to other transitions in which its central normative force 
appears to be condemnatory of past political violence. The delegitimation of
ancien régime violence goes beyond the purview of the postwar trial. Trials 
of the political leadership are used to construct the very meaning of state 
injustice. Punishment is largely defended on the grounds that it advances 
the society’s political identity in the transition as a democratic rule of law-
abiding state. Contemporary theorizing largely justifies punishment in transi-
tion for its potential role in constructing a newly democratic political order.4
Successor trials are said to be politically useful in drawing a line between
regimes, advancing the political goals of the transition by delegitimating 
the predecessor regime, and legitimating its successor. The trials of Kings
Charles I and Louis XVI, as well as the Nuremberg trials, are said to be foun-
dational political acts. As Michael Walzer writes, “Revolutionaries must settle
with the old regime: that means they must find some ritual process through
which the ideology it embodies . . . can be publicly repudiated.”5 Of the trial
of King Louis XVI, Walzer contends that “public regicide is an absolutely deci-
sive way of breaking with the myths of the old regime, and it is for this very
reason, the founding act of the new.”6 The king’s trial was politically definitive,
because it established that he was not above the law.7 Through the successor
trial, the law instantiated equality under the law, thereby performing the 
essential normative shift implied in the movement from monarchic to republi-
can rule. Successor trials were defended on similar grounds by the late Judith
Shklar: “Trials may actually serve liberal ends, where they promote legalistic
values in such a way as to contribute to constitutional politics and to a decent
legal system.”8 In Otto Kirchheimer’s words, trials enable “the construction of
a permanent, unmistakable wall between the new beginnings and the old
tyranny.”9
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In much prevailing political theorizing, successor trials are thought to
have the potential of playing a distinct role in drawing the line between old
tyrannies and new beginnings. Criminal justice offers normative legalism that
helps to bridge periods of diminished rule of law. Trials offer a way to express
both public condemnation of past violence and the legitimation of the rule of
law necessary to the consolidation of future democracy. Successor criminal
justice is generally justified by forward-looking consequentialist purposes re-
lating to the establishment of the rule of law and to the consolidation of
democracy.10 This version of the consequentialist argument particular to tran-
sitions is characterized here as the “democracy” justification of punishment
largely on the basis of the purposes of the transition. Criminal proceedings are
well suited to affirm the core liberal message of the primacy of individual
rights and responsibilities.

Nevertheless, successor trials’ role in such periods is less foundational
than it is transitional. Using criminal justice to draw the line between regimes
raises profound dilemmas chiefly relating to the implied relation of law to 
politics. While trials in these political contexts are intended to serve political
purposes—relating to the extraordinary message of transitional justice to lay
the foundation of the political transition, to disavow predecessor political
norms, and to construct a new legal order—these very features are in tension
with conventional understandings of the rule of law. The core dilemma relates
to the central feature of transition: the political context of the normative shift.
This core dilemma raised by the political shift from illiberal to liberal rule is
inextricably enmeshed in the problem of retroactivity in the relevant norms
during the change of regime and the exercise of the successor regime’s new
normative rules as applied to the past regime’s behavior. As the dilemma’s full
ramifications are played out, its consequences are deeply paradoxical: For tri-
als to realize their constructive potential, they need to be prosecuted in keep-
ing with the full legality associated with working democracies during ordinary
times, and when they are not conducted in a visibly fair way, the very same tri-
als can backfire, risking the wrong message of political justice and threatening
a fledgling liberal state. Accordingly, successor trials walk a remarkably thin
line between the fulfillment of the potential for a renewed adherence to the
rule of law and the risk of perpetuating political justice. The apparent in-
tractability of the dilemmas raised by the uses of the criminal law for transi-
tional rule-of-law purposes clarifies why successor societies frequently forgo
its use and why it has given rise to the development of a more “limited” form
of the criminal sanction.

The transitional normative message is most clearly expressed through the
international legal order, as its strengths are a normative machinery with 
the capacity to comprehend extraordinary political violence deployed outside
the ordinary legal order. As such, it is well suited to express the transitional
message of normative shift. Paradoxically, its strength is also its weakness, for
its extraordinary nature clearly, at least to some extent, falls outside conven-
tional legality and, therefore, ultimately does not sufficiently adhere to ordi-
nary understandings of the rule of law to affirm democratizing transformation.
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The Legacy of Nuremberg

Since World War II, the vision of successor justice is dominated by the legacy
of Nuremberg. The significance of the Nuremberg trials is best understood, in
its full historical and political contexts, by returning to post–World War I tran-
sitional justice and its failed national trials policy.11 Justice policy at Versailles
throws into clear relief the justice policy at Nuremberg and clarifies why na-
tional trials were considered to be hopelessly political and doomed. The failure
of that earlier postwar national justice is said to explain only the subsequent
resurgence of German aggression; the failure of accountability is itself consid-
ered to cause the failure of liberalization. War-related guilt borne by the coun-
try as a whole was deemed to prevent a transition to lasting democracy. The
view of national justice as hopelessly political represents prior postwar policy,
with apparent repercussions for the century.

So it was that at Nuremberg the obverse of the postwar response became
the norm. As after World War I, the mechanism for accountability is the trial,
and the primary offense continues to be aggression. Nevertheless, the similar-
ities end there. Nuremberg’s significant differences are that accountability re-
mained in Allied hands; jurisdiction was not national but international. And,
rather than punishing the country, the aim was ascribing individual responsi-
bility. Yet, as we shall see, the reality of the Nuremberg trials diverged from its
intended mandate.

Nuremberg’s legacy is complicated by the evident gap between the schol-
arly idealization of this singular precedent and its historical reality. A half cen-
tury later, the trials’ reverberations are still being felt. How justice was done at
Nuremberg, including its profound irregularities, has become virtually synony-
mous with successor justice. A legal anomaly at the time, the Nuremberg trials
remain a largely anomalous precedent, given the record of successor practices
in this century. Yet, one way to better understand Nuremberg’s precedential
significance is to distinguish between various understandings of the prece-
dent, for example, between Nuremberg as the proceedings, in the convening
of the International Military Tribunal and the international criminal justice
proceedings, and its doctrinal aspects, that is, the Nuremberg judgments. Be-
ginning with the precedential aspect of the convening of these proceedings, it
is here that the precedent is on the shakiest ground. In the fifty years since
Nuremberg, while there is often talk about the desirability of such a tribunal,
heightened during wartime, it has rarely culminated in trials, although, as we
come to the century’s end, momentum has been building for the establish-
ment of a permanent international criminal court.12

The weight of the precedent is not in the proceedings but, rather, in the way
it has shaped the pervasive understanding of transitional criminal justice. In the
last half century, Nuremberg has shaped the dominant scholarly understanding
of successor justice with the shift in approach, from national to international
processes, as well as from the collective to the individual. Successor criminal
justice—Nuremberg style—implied a wholly novel and international judicial
forum, multinational criminal procedure, as well as offenses such as the “crime
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against humanity.” The approach to successor justice is thoroughly interna-
tional in its relevant offenses, bases for jurisdiction, and legal principles. 

A historiographical look reveals the precedent’s substantial impact in the
scholarly literature, in particular, in how accountability is largely conceptual-
ized in terms of international law. Review of the bibliographies concerning ac-
countability for grave state crimes reveals that literature about international
law responses to atrocities since World War II, particularly in the English lan-
guage, has grown rapidly, while the comparative study of national experiences
is, by contrast, virtually ignored.13 Historically, one reason for the weight of
scholarship relating to postwar successor justice is that it reflected the parallel
developments of international law. The postwar period witnessed an unprece-
dented successful multilateral cooperation in the International Military Tri-
bunal at Nuremberg, the establishment of the United Nations, as well as the
passage of numerous conventions and resolutions regarding international
crimes. The depth of the atrocities of the National Socialists and their collabo-
rators spurred a previously unattainable international consensus. The opti-
mism and momentum of the newfound consensus about international crimes,
as well as the international cooperation of the trials, made credible the hope of
creating a body of international criminal law regarding state persecution that
would be enforced by some manner of international tribunal. Legal literature
reflects these advances in international legal structures and pronouncements.
A burgeoning international law literature regarding the responses to state per-
secution incorporated the themes and vocabulary of an emerging international
criminal law: the way the crimes were defined, the significance of the Interna-
tional Military Tribunal, the expansion of jurisdiction over certain acts, and,
perhaps the most significant notion, the emergence of national rights and du-
ties within a new international community. All became major areas of study
that continue to the present.

Nevertheless, the historical justification for framing the successor justice
question in international law terms has largely dissipated. Postwar hopes for
developing an international criminal law today remain largely unfulfilled. The
early enthusiasm for international law’s advances is now tempered by sober re-
flection on the relative inefficiency of international mechanisms for respond-
ing to atrocity. International penal law remains in its infancy: There is still no
international criminal code. And, despite repeated calls for an international
criminal court or even the creation of criminal jurisdiction in the International
Court of Justice, the forum has yet to be created. In very recent developments,
a consensus has emerged in the international community supportive in princi-
ple of a standing international criminal court before the end of the century.14

Yet, granting an international body jurisdiction over criminal offenses other
than genocide remains a sticking point with countries that are staunchly op-
posed, such as the United States. Even in international law controversies of a
noncriminal nature in which international jurisdiction has been premised on
consent, it is fair to say that there has been a race to the bottom.15 Accord-
ingly, international crimes that have been defined have not always been ac-
companied with universal jurisdiction. With standing in the International
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Court of Justice exclusively for states and with incentives for states to remain
impervious to suit, the present international legal structure has not helped in
the enforcement of the convention protecting against genocide and other in-
ternational law guarantees. The literature calling for increased international
norms and enforcement mechanisms extends well beyond the parameters of
the postwar consensus and the international legal system.16 The gap between
international law’s definitions of crimes and its mechanisms for enforcement
remains a yawning chasm. Nevertheless, despite its extraordinary nature, in-
ternational law offers a normative vocabulary that somehow mediates many of
the dilemmas of transitional justice.

Transitional Dilemmas and the Nuremberg Paradigm Shift

The paradigm of justice established at Nuremberg and its vocabulary of inter-
national law, despite its shortcomings, continue to frame the successor justice
debate. Within the international legal system, the dilemmas of successor justice
fall away. The view of national justice as hopelessly political derives from the
earlier history of post–World War I policy, with apparent repercussions for the
century. In the abstract, the dilemmas of successor justice are seemingly best
resolved by turning to an autonomous legal system. While within the national
legal scheme, the question of justice seems inextricably political, from an inter-
national law perspective, the question of justice is somehow divorced from na-
tional politics.17 Even where international justice is utterly ad hoc, as for exam-
ple regarding atrocities in the Balkans conflicts, somehow it is, nevertheless,
considered less political than the alternatives in the region. International law is
thought to lift justice out of its politicized national context.

International Law and the Dilemma 
of Retroactive Justice

The core transitional dilemma is how to conceptualize justice in the context of
a massive normative shift. This problem is mitigated within international law,
for international law offers a degree of continuity in law and, in particular, in
standards of accountability. Thus, the postwar entrenchment of international
legal norms is considered to afford a jurisdictional basis that goes beyond the
limits of domestic criminal law. International law seemingly offers a way to cir-
cumvent the retrospectivity problem that is endemic to transitional justice. In-
ternational standards and forums uphold the rule of law, while satisfying core
fairness and impartiality concerns. The precedential and binding value of in-
ternational legal action is frequently deemed superior to efforts undertaken on
a state-by-state basis. Differences in domestic law mean certain crimes will be
punishable in some countries and not in others. Further, truly heinous crimes,
such as atrocities, do not easily fit in national law, because such crimes are
conceptualized in fundamentally different ways than are offenses under na-
tional law. Certain crimes, such as torture, either fit awkwardly or are often
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not recognized in national law, though the move toward the incorporation of
international law standards into domestic law may somewhat obviate this
problem.

International criminal law offers an intelligible way to conceptualize the
somewhat paradoxical possibility of the responsibility of an evil regime under
the law. So it is that international criminal law builds a historical analogy of
postwar justice that dominates the Nuremberg trials. It is definitional of 
justice at Nuremberg, with the arch offense, the waging of war. And, according
to its charter, the trials’ purpose was to prosecute the major war criminals for
offenses—all in some way related to the war. And the trials’ forum is an inter-
national military tribunal, and the leading offense, aggression. Even “crimes
against humanity,” atrocities committed against civilians, were prosecuted at
Nuremberg, only if related to the war. This prudential restraint observed by
the tribunal perpetrated the historical view of state injustice as that perpe-
trated by a foreign power. This narrow line circumscribing the Nuremberg
prosecutions would have ramifications constraining the precedent’s potential
for transitional justice.

The Dilemma of State Crimes but 
Individual Responsibility

Transitional criminal justice raises a core dilemma of how to ascribe criminal
accountability for offenses that often implicate the state in repression policy.
International jurisprudence offers a standard in the Nuremberg principles.
Formulated after the trial at the request of the United Nations General Assem-
bly, the “Nuremberg Principles” comprise the distillation of the Nuremberg
judgment and constitute a pivotal turning point in the conceptualization of
responsibility for state crime. For the first time, the tribunal and the follow-up
trials clearly established that responsibility for atrocities under international
law could be attributed to individuals: “Any person who commits an act which
constitutes a crime under international law is responsible therefore and liable
to punishment.”18 Further, in rejecting traditional defenses to individual re-
sponsibility for atrocities, Nuremberg dramatically expanded the potential in-
dividual criminal liability for state wrongs. While, traditionally, heads of state
enjoyed sovereign immunity under the Nuremberg Principles, public officials
could no longer avail themselves of a “head of state” defense based on their of-
ficial positions but, instead, could be held criminally responsible.19 Although
under traditional military rules applicable in a command structure, “due obe-
dience” to orders is a defense, under the Nuremberg Principles, persons act-
ing under orders could be held responsible.20 In eliminating the “act of state”
and “superior orders” defenses, the Nuremberg Principles pierce the veil of
diffused responsibility characterizing the wrongdoing perpetrated under totali-
tarian regimes. Under the law of war, the principle of command responsibility
affords a basis for attribution of responsibility to superiors for wrongdoing.
This basis is reinforced by the Nuremberg Principles lifting the defense of im-
munity from the heads of state. The extreme in status-based prosecutions after
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Nuremberg is illustrated in the Tokyo war crimes trials for atrocities commit-
ted in the Philippines, where the principle of command responsibility was
broadly enforced. In the Tokyo trials, General Tomoyuki Yamashita was held
criminally responsible for atrocities committed by his troops, convicted, and
executed—all without any showing of personal involvement or even knowledge
of the acts committed by his subordinates. Nevertheless, the courts hearing
his case said that “he should have known” of the violations of the law of war in
the area under his command.21 From the vantage point of subsequent history,
Yamashita’s negligence standard for command responsibility would be sui
generis, an extreme in the conception of official responsibility for the persecu-
tion perpetrated by subordinates. In the subsequent High Command and
Hostage trials against high-ranking German army officers, the Yamashita stan-
dard was rejected, and the courts insisted on knowledge and individual partici-
pation or acquiescence in the criminal acts or criminal neglect: “Criminality
does not attach to every individual in this chain of command. . . . There
must be a personal dereliction.”22

Vietnam revived scholarly interest on the question of leadership responsi-
bility for grave state crimes, and it made very clear the high political stakes in-
volved in a permissive principle of command responsibility.23 Cases concerning
the Mylai atrocities led to the narrowing of the principle of command responsi-
bility. There had to be some connection between the atrocities occurring in the
area under the commander’s control and some sense of personal fault on the
commander’s part.24 This version of the principle of command responsibility is
now enshrined in the international legal conventions: Failure to take measures
to avert particular harm is proscribed. Explicitly rejecting the Yamashita “should
have known” standard, under article 86 of the postwar Geneva Conventions,
“knowledge” triggers a duty to take “all feasible measures” to prevent or repress
the breach.25

International humanitarian law offers a normative framework and lan-
guage for thinking about successor justice.26 Regime wrongdoing can be con-
ceptualized and accommodated under the rubric of the law of war. Thus, the
principle of individual responsibility at Nuremberg is complex, seen in the
evolution of the principle of command responsibility, as well as in the way 
the principle itself mediates individual and collective responsibility. It is also
seen in the International Military Tribunal’s reliance on principles, such as the
law of conspiracy, whereby individuals were prosecuted purely on the basis of
their membership in particular groups.27 Nevertheless, it is difficult to adjust
international law and its military analogy to incorporate a full account of suc-
cessor justice. For the international paradigm implies a status-based approach
to successor criminal justice, which largely relates individual political status to
context within the regime. Yet, a broad status-based liability standard, as exem-
plified in the Yamashita case, suggests that holding commanders accountable
for the acts of their subordinates can backfire. When such prosecutions rely
on official status as a basis for criminal liability, they threaten the principle of
individual responsibility.

After Nuremberg, our understanding of successor liability was never the

Criminal Justice 35



same. For the Nuremberg Principles wrought a radical expansion of potential
individual criminal liability—at both ends of the power hierarchy. Postwar ju-
risprudence signified a radical expansion in potential individual criminal liabil-
ity with no clear stopping point. The absence of a recognized stopping point
was conceded even at the time. While prosecutions commenced with the
major war criminals, nothing in the Nuremberg Charter limited ascribing re-
sponsibility to the Nazi regime’s top echelon. On the contrary, the charter ex-
plicitly contemplated that holding the leaders accountable was just the begin-
ning and that there would be all sorts of follow-up trials.28 During the postwar
transformation in the understanding of individual responsibility for grave state
crimes, the following dilemma emerges: While the principles generated at
Nuremberg radically expanded the potential individual criminal liability, they
do not offer a basis for deciding who, among all of those potentially liable, to
bring to trial. 

The post-Nuremberg liability explosion has massive ramifications that
have not yet been fully absorbed. Among political analysts and legal scholars,
Nuremberg is understood to have effected profound changes in the under-
standing of individual criminal responsibility under international law, but
there is no appreciation of how the changes pose dilemmas of liability. The
massive contemporary expansion in potential criminal liability raises real
dilemmas for successor regimes deliberating over whom to bring to trial and
for what crimes. Indeed, the problem is evident in the scholarship regarding
punishment in transition,29 going to the reasons that transcend the particulars
of a country’s political contexts and, rather, go to contemporary developments
in the conceptualization of legal responsibility. To the extent that there is even
a workable guiding principle, it is the implied one of proportionality. The pri-
ority is to target those “most responsible for the worst crimes,” starting with
those at the highest level of responsibility for the most egregious crimes.30 Yet,
as is more fully discussed below, proportionality in the abstract does not fully
address the dilemmas raised by the attempt to respond to pervasive crimes of
repressive rule within the criminal law. Indeed, as transitional practices dis-
cussed below suggest, the punishment priority is not a universal ideal but,
rather, contingent on the particular society’s political circumstances, as well as
on the extent of its normative shift.

Playing out the Nuremberg Precedent in National Courts

Though deploying military principles of responsibility may be sensible in a
postwar context, and transitions often follow war, they also occur in other
ways, and the Nuremberg standards do not easily guide this successor justice.
Nevertheless, the appeal of the international criminal justice framework ex-
tends beyond postwar trials to other modes of successor justice.

Transitional justice is caught between the analogies of war and peace and,
relatedly, between international humanitarian and domestic law. The military
analogy is evident when successor trials policy begins with prosecution of the
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prior regime’s leadership. Grounding criminal responsibility on political 
status extends the logic of the analogy to war crimes to abuses perpetrated
under dictatorship and other repressive rule. Our intuitions after nondemo-
cratic rule may well be that it is fair to ascribe responsibility to the top politi-
cal leadership, yet the grounding of transitional justice in the extraordinary 
international law paradigm and the law of war seems at odds with our in-
tuitions about criminal justice. The question raised is whether responsibility
for wrongs perpetrated under repressive regimes can be fairly attributed 
to a state’s top political echelon. To what extent is the political authority 
arrogated by dictators, or a repressive regime in and of itself a basis for crimi-
nal liability? Grounding criminal liability on the basis of the offender’s official
status would generally be at odds with our intuitions about the operation of
the criminal law in democracies and poses a profound challenge to the rule of
law.

Successor trials grounded in international law’s reliance on the law of war
are few and far between. Thus, Latin America’s transitions out of military rule
are a rare contemporary example. In Argentina, it was the defeat in the Falk-
land’s war that brought the army to collapse and enabled the transition from
military junta to democracy, culminating in the prosecution of junta leaders
for “gross negligence” in the waging of war.31

In another contemporary example, after the Soviet collapse, the transi-
tions in that region are haunted by a pervasive sense of occupation, analogous
to postwar defeat. So it is that the revolutions in Hungary and the former
Czechoslovakia begin in commemorations of the resistance to the Soviet and
Nazi invasions. There were critical questions of transitional justice in the re-
gion: Whose dictatorship? Whose justice? After the Communist collapse, the
pivotal question of successor justice is to what extent the repression could be
viewed fully in terms of the long-standing postwar paradigm—as that of a for-
eign occupier. Ultimately, the question framed shifts from that of national re-
sponsibility to that of individual responsibility. So it is that the former leader-
ship was called to task for collaboration in the Soviet invasions of their
countries. Successor trials are conceived around defining juncture points,
drawing the line between freedom and repression, resistance and collabora-
tion. This is the line that is being drawn and redrawn in the trials in the 
region.

The critical juncture point in the former Czechoslovakia was 1968. In the
first wave of prosecutions after the “velvet” revolution, former party leaders
were brought to trial for treason in collaborating, framed in terms of abuses of
public power in the crushing of the Prague spring.32 Four years later, a new
law declaring communism “unlawful” and “illegitimate” laid a basis for further
prosecutions.33 The law defined as an offense, the “joining of forces with a
foreign power,” such as assisting in the country’s occupation after 1968. Thus,
the former secretary of the Central Committee of the Communist Party, Vasil
Bilák, was charged with treason for inviting the armies of the Warsaw Pact
countries into Czechoslovakia in 1968. Ultimately, however, these prosecutions
largely culminated only in investigations of the period.34
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In Poland, the question dominating the Polish parliamentary commis-
sion’s investigation of the country’s former leader, General Wojciech Jaruzel-
ski,35 was whether the former regime’s 1981 imposition of martial law crushing
the Solidarity movement was the result of Soviet pressure or a sign of an all-
too-willing Polish collaboration. If Jaruzelski’s decision to impose martial law
resulted from an agreement with a foreign government, it could have become
the basis for a treason trial.36 Other prosecution proceedings were limited to
those constituting “war crimes,” pursuant to the analogy to international law.

Successor justice in Hungary was formally grounded on the basis of trea-
son defined as collaboration with the Soviets and, in particular, in the bloody
suppression of the 1956 uprising.37 Constitutional review of Hungary’s treason
law addressed core transitional dilemmas raised by using criminal law to con-
demn what had been previously condoned under the prior regime. When Hun-
gary’s Constitutional Court held newly enacted treason legislation unconstitu-
tional because it suffered from retroactivity,38 a follow-up law that limited
prosecutable offenses to “war crimes”39 enabled the prosecutions to go for-
ward based on an analogy to postwar trials. When the Communist Party lead-
ership was put on trial in Romania in trials otherwise lacking in the rule of
law, it was for war crimes under international law. “Genocide” charges were
brought in military courts against the top leadership for attempting to put
down a popular uprising in 1989, though convictions were ultimately obtained
on lesser charges. “Crimes-against-humanity” charges were invoked also
against former Communist officials in Albania in the transition. 

A concerted effort is now underway to expand and normalize postwar un-
derstandings of state persecution. This effort is evident, for example, in devel-
opments in international humanitarian law in which understanding of the of-
fense of wartime persecution extends beyond the international response to
actions within the state.40 It is also seen in the jurisdiction of the ad hoc inter-
national war crimes tribunal regarding the former Yugoslavia, as well as in that
jurisdiction of the proposed international criminal court. In these contempo-
rary instances, a dynamic understanding of “crimes against humanity” moves
beyond a predicated nexus to armed conflict to become virtually synonymous
with persecution.41

International law’s perceived advantage in creating criminal accountabil-
ity, in particular, international humanitarian law combined with the real ad-
vances of the immediate postwar period, has rendered international criminal
law the dominant language of successor justice. Though its strength is not 
evident in a record of international trials, its profound normative force is evi-
dent in the emerging understanding that state persecution transcends national
law to imply international accountability. The recognition of a shared language
gives rise to a form of accountability, in the identification and exposure of per-
secution across national borders.42 When states fail to protect, the leading re-
sponse of the international human rights community to state persecution is in
documenting and reporting grave abuses. In recent years, significant develop-
ments have occurred in the strengthening of international mechanisms de-
signed to investigate and publicize claims of atrocities. Worldwide account-
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ability occurs primarily through the exposure and public censure of state per-
secution. Thus, if and when it is established, the role of a permanent interna-
tional criminal tribunal may well be as an ongoing investigatory and indicting
body. The greatest legacy of the Nuremberg precedent is that the question of
state accountability would never again be confined within national borders but
instead, would be a matter of international import. 

Transitional Justice and the National Legal Order in 
Comparative Prespective

Despite the appeal of the international scheme, as a general matter, most
regimes in transition attempt to normalize the succession by integrating 
their responses within the existing legal system. The questions then become
how successor justice might account for the change in political regimes and,
in particular, how to accommodate the central feature of transition, the 
normative shift implied by the change in political regimes. Transitional re-
sponses in national law vary in their ability to accommodate political transfor-
mation, because these juridical processes are convened within a prevailing le-
gality. Often, the attempt to obtain accountability for predecessor wrongdoing
stretches domestic law systems to their limits. These responses to extraordi-
nary political violence test core rule-of-law principles of security and general
applicability of the law.

A record of national trials follows waves of political transition. Before World
War I, there were trials for atrocities committed against Armenians within 
the Ottoman Empire.43 After World War I, the agreement at Versailles was 
for Germany to conduct its own national trials; these would be very limited in
number. Following World War II, the actions of the National Socialists and 
their collaborators prompted massive attempts at accountability. Despite the
dominance of the international paradigm in the scholarly literature, the legal 
responses to National Socialism and its collaborators were, in the main, domes-
tic in nature. Prosecutions of those implicated in World War II–related atro-
cities still constitute the largest body of precedent of criminal accountability 
at the national level. These national trials span close to five decades, encom-
passing common law, civil and socialist legal systems, and extending to almost
every country where the crimes were committed and beyond.44 Moreover,
throughout Europe, the domestic law impact of the postwar transitions is 
still being felt. In Germany, World War II–related prosecutions have been on-
going, from the 1950s to the contemporary period.45 In France, the late 1980s’
trial of Klaus Barbie was followed by other cases brought against high-
level French collaborators, such as Paul Touvier and Maurice Papon.46 Holland
continues to prosecute its collaborators. Australia and Canada saw prosecu-
tions of World War II collaborators residing in these countries in the late
1980s.47 In the United Kingdom, the War Crimes Act of 1991 was passed to en-
able prosecuting of suspected wartime collaborators residing throughout the
United Kingdom.
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In the twentieth century’s second wave of transitions, in southern Europe,
instances of successor trials are those of the Greek and Portuguese juntas.48

In the third wave of political transition in Latin America and Africa, Argentina
put its military commanders, as well as other army officers on trial; and in the
Central African Republic, despot Emperor Jean-Bedel Bokassa was brought to
trial. In the transitions out of Communist rule, there have been scattered trials
of the top leadership in Romania and Bulgaria, and in the former Czechoslo-
vakia, trials of high- and mid-level party officials. In Germany, there have been
trials at all levels, generally relating to the shootings at the Berlin Wall.49 The
collapse of Yugoslavia sparked Bosnian conflicts and atrocities and was fol-
lowed by trials. After the collapse of its Marxist regime, Ethiopia put on trial
the top echelon of the prior regime.50 Since its political transition, Rwanda
has been in the midst of genocide trials.51

State Crimes but Individual Justice

Transitional criminal justice raises the dilemma of trying to apply the principle
of individual responsibility to grave crimes committed under illiberal rule.
After repression, the central problem is that the state ought to respond where
it is responsible through a prior regime implicated in prior wrongdoing. How
can the state mediate the normative shift between regimes in these paradoxi-
cal, compromised circumstances of justice that involve the likelihood of state
implication in past wrongs? In these conditions, what is the relation of indi-
vidual and state responsibility?

In shifts after repressive rule, the pervasiveness of persecution in undemo-
cratic societies often defies principled attempts to secure retribution. The en-
suing critical question that arises in attributing criminal accountability is,
What should the priority be? Should it be the political leadership that master-
minded the repression or those at the very bottom of the political echelon who
personally committed the brutal acts? Should a successor punishment policy
prosecute all wrongdoers, or might selective prosecutions be fair? And, if a se-
lective prosecution policy is adopted, on what basis should such policy be
adopted?

Where ought a prosecution policy begin? The normative claim that pun-
ishment advances the rule of law does not necessarily justify punishing all of-
fenders. Indeed, the aims of defending democracy and affirming the rule of
law can well be served by exemplary prosecutions. As a practical matter, it
would seem that some selectivity is inevitable, given the large numbers gener-
ally implicated in modern state persecution, scarcity of judicial resources in
transitional societies, and the high political and other costs of successor trials.
Given these constraints, selective or exemplary trials, it would seem, can ad-
vance a sense of justice.52 But the line is a thin one. An exemplary prosecu-
tions policy runs the risk of undermining the very democracy purposes of the
trials, advancing instead a rank message of political justice. Selective prosecu-
tions policy can threaten the rule of law.

Who is properly accountable for the atrocities of repressive societies?
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How should criminal accountability be ascribed between those who gave or-
ders to persecute and those who followed? What principle can do this 
work? Ordinarily, our sense of what makes for criminal responsibility is that
there should be a degree of fault, a relation between the harm and individual
wrongdoing.53 Nevertheless, our intuitions regarding criminal liability do not
well account for the peculiar nature of transitional dilemmas. For prosecuting
crimes perpetrated in the context of repressive rule implies a special case 
of systemic wrongdoing and, therefore, of related governmental liability, such
as the violation of special duties, of public officials’ responsibility for their 
subordinates, and, more basically, of the state’s core duty of protection of its 
citizens.54

Historically, those considered most responsible for past wrongdoing in
transition have been in the top political leadership. Contemporary successor
trials demonstrate the difficulty of holding the political leadership accountable
for the worst abuses of repressive rule. Thus, for example, in the successor tri-
als following the Communist collapse, the attempt to bring the prior leader-
ship to account meant prosecuting offenses perpetrated either at the very be-
ginning of repressive rule or during the regime’s last gasps. Returning to
offenses committed in the course of the Communist takeover meant going
back about half a century. Bringing trials after the passage of time implies dif-
ficulty in gaining jurisdiction and procedural irregularities that threaten the
very ability of successor trials to reestablish the rule of law. Under most sys-
tems of law, whether common law, continental law, or Socialist law, liability is
circumscribed on the basis of time in statutes of limitations; therefore, bring-
ing trials after time necessitates tampering with the prevailing law. For the
most egregious crimes—those constituting genocide or persecution under in-
ternational law—international legal norms have been incorporated into na-
tional law, precisely to mediate the problems of reconciling the extraordinary
dilemmas of transitional justice within domestic legal systems. Thus, for ex-
ample, in Hungary, where a thirty-year limitations law prevented the trials of
those responsible for the violent suppression of the 1956 uprising, the attempt
to lift the law after the fact was deemed unconstitutionally ex post facto. Nev-
ertheless, an exception was made for the most serious crimes—war crimes
under international law—which were deemed to have ongoing normative
force. A similar accomodation was made in Poland.55 The dilemma of the
norm change was exemplified in unified Germany’s prosecutions for offenses
relating to the East’s border policy. Challenges based on prevailing legality,
such as on the basis of retroactivity, were superseded by alternative norms
drawn from international law (elaborated on in the prior chapter discussing
the rule of law). Similar limitations barred the trial of the former Romanian
interior minister, and head of the secret police, for violent crimes committed
in 1954.56 In the 1990s, Poland’s former security officers, including the head of
the Ministry of Public Security, were brought to trial for crimes committed 
between 1946 and 1952 involving the torture and deaths of political prisoners;
because of the passage of time, prosecutions of these Stalin-era crimes neces-
sitated parliamentary lifting of the applicable statutes of limitations.57 Ulti-

Criminal Justice 41



mately, the accommodation would be limited, as in Hungary, to war crimes
prosecutable under international law after the passage of time. Similar tam-
pering with the prior limitations law in the Czech Republic was sustained by
its Constitutional Court.58 In sustaining the law allowing the change, the
court said its choices were the difficult ones of either approving or condemn-
ing the legality of the prior Communist regime. To reconcile the apparent
dilemma, adherence to the past statute of limitations and past legality was
considered by the court to be merely “procedural,” letting the prosecutions go
forward in the name of political transformation.

Perhaps the extreme case of attempting to accommodate the criminal 
response to the context of prior totalitarian repression is that of  Germany’s
prosecution of its former East German Stasi security police chief, Erich
Mielke. The attempt to bring this senior official to justice led all the way back
to 1931, when he murdered two policemen in the last days of the Weimar 
Republic—sixty-one-year-old offenses.59 Yet, prosecuting Mielke for offenses
committed under the predecessor regime, long before his assuming Commu-
nist leadership, hardly relates to the abuses perpetrated under his rule. This
transitional precedent exemplifies the difficulty of accounting for repression
within ordinary understandings of criminal justice.

Bringing to justice the top echelon for the most heinous crimes has other-
wise devolved on the violence attending last-ditch efforts to sustain Commu-
nist rule. Thus, for example, in Romania, aides to Nicolae Ceauşescu were
convicted for their roles in the attempted suppression of the 1989 anti-
Communist uprising.60 In the Czech Republic, charges were brought against
the head of the Communist Party, the Prague former security chief, and the
former interior minister and his deputy general for the brutal repression of
demonstrations in 1988 and 1989.61 In Russia, one of the few criminal pro-
ceedings initiated was against the perpetrators of the August 1991 putsch.62

Yet, these trials seem strangely besides the point. Prosecuting offenses com-
mitted in the predecessor regime’s last gasps can hardly express a critical nor-
mative message against totalitarian rule.

Criminal accountability has otherwise devolved on the basis of “bad rule,”
which after the fall of Communism has generally meant economic crime. In
the transitions from command economies to free market systems, economic
crime prosecutions have a unique transformative force. Just as the trials of the
eighteenth-century transitions out of monarchic rule attacked the institution
of monarchical rule, so, too, the successor trials in the twentieth-century tran-
sitions have been used to delegitimate Communism. Post-Communist eco-
nomic crime trials condemn the predecessor regime’s values regarding the
normative relation of the economy and the state. Prosecutions against the for-
mer leadership were initiated for all sorts of economic crimes: Bulgaria’s was
the most ambitious, with embezzlement charges brought against the country’s
longtime ruler, Todor Zhivhov.63 In the only other trial of a Communist head
of state, Albania’s former president, Ramiz Alia, was prosecuted for abuse of
power and embezzlement for misappropriating state property.64 In Germany,
the head of East Germany’s labor federation was prosecuted for stealing union
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money and convicted of “fraud against socialist property.”65 In the Czech Re-
public, former Communist leaders were subject to criminal investigations re-
lating to tax evasion.66 Economic offenses have centered on the theft of “com-
munal property,” though such property and the related crimes largely no
longer exist in the post-Communist regimes.

Another example is the Moscow trial of its Communist Party.67 Although
there are precedents for criminalizing organizations, such as at Nuremberg,
there the organizational convictions served as predicates for subsequent indi-
vidual charges.68 Individual prosecutions were based on criminal member-
ship. “Bernays’ brain-child,” named after the lawyer who masterminded the
procedure, was developed in order to surmount the practical and evidentiary
obstacles to the potential prosecutions of several thousand members of the
German SS for atrocities committed. In its unconventional use of the criminal
process, the Moscow trial tests the boundaries of the criminal law for transi-
tional justice. To the extent party practices could be shown to be corrupt and
unlawful, the attempt was to put communism out of the bounds of legitimate
political choice. Similar trials of the antecedent regime were initiated in
Ethiopia in its post-Marxist transition.69

When prosecutions target offenses relating to the past economic system
that have lost their force with the change in economic regime, they illustrate
the mirror image of the retroactivity problem endemic to successor justice, in
so far as they lack legal prospectivity. While successor trials frequently raise
the ex post facto problem of prosecuting new offenses in the former Commu-
nist bloc, failing to adhere to principles protecting prospectivity or guarding
against similarly conventional legality.

Though transitional regimes often attempt to bring the prior leadership to
account, the dilemma is that the most serious offenses perpetrated under the
prior regime often cannot be attributed to the prior regime’s leadership. In-
deed, it is often difficult to make out enough of a connection between the po-
litical leadership and the worst offenses of repressive rule, so that in successor
trials, the leadership is often brought to trial for offenses that are seemingly
besides the point. When a criminal justice policy targets the prior leadership
to prosecute offenses that fall short of the most grave, for example, when the
elements of political responsibility and gravity of offense become attenuated,
successor trials are most vulnerable to the perception of political justice. Such
prosecutions are in tension with our intuitions about adherence to the rule of
law.

In other successor trials held at the national level, justice has not been
brought to bear necessarily against its highest echelon but instead against
those responsible for perpetrating the worst offenses in the former regime.
This punishment policy can lead all the way down to the lowest rung of the se-
curity state, to the police and guards who personally committed brutalities. A
prominent example of such trials was Greece’s 1975 “torturers trials.”70 A more
contemporary example is unified Germany’s trials of its border guards. These
cases suggest that it is difficult to pursue successor justice from the perspec-
tive of an ordinary crime framework. Though such prosecution policy may well
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have the virtue of identifying and condemning the serious offenses of the prior
rule, they raise a significant rule-of-law dilemma. For while they enforce 
the value of general and equal applicability of the law, they also simultane-
ously test the limits of this rule-of-law value. Equality under the law is instan-
tiated; in prosecuting anyone implicated in past wrongs, there is an attendant,
somewhat paradoxical, arbitrariness in such prosecution policy, which is 
a central dilemma in the uses of the criminal law to construct democratic
transition.

The Problem of Responsibility in the Transition

The successor trials discussed above suggest that it is difficult to conceptualize
and apply ordinary understandings of criminal wrongdoing under domestic law
in the aftermath of repressive regimes, for successor criminal justice raises a
quandary about who is the proper subject of the punishment policy. What is the
right standard of accountability in shifts between regimes characterized by
command control to those associated with greater individual agency? Should
penal law model itself after understandings of responsibility prevalent in totali-
tarian and authoritarian regimes, or should law’s role be transformative, model-
ing itself after understandings of responsibility characteristic of liberal states?
And to what extent does the criminal law itself play a role in the political shift?
In the late twentieth century, the direction has been toward an ever-increasing
expansion in potential criminal liability: After Nuremberg, both leaders and sol-
diers are potentially responsible for state wrongdoing. How to conceptualize re-
sponsibility along a power echelon? To what extent ought both leaders and sub-
ordinates be held responsible for the same criminal act? Does the attribution of
criminal responsibility to the one imply lesser criminal responsibility to the
other; might prosecuting superiors absolve subordinates, or vice versa? As a
practical matter, at the level of proof, there is often an undeniable relation 
in the liability of leaders and their subordinates. Command responsibility can
be proved top-down often depending on evidence of unlawful policy set at the
top or, conversely, if low-level officers resort to due-obedience defenses, proven
“bottom-up” by establishing evidence of crime at the lower levels.

This problematic aspect of transitional justice is illustrated both in histori-
cal postwar as well as contemporary successor trials, such as Argentina’s trials of
its military and unified Germany’s trials relating to the shootings at the Berlin
Wall. Historically, the question of the relativity of liability for the wrongs perpe-
trated under repressive rule arose in Germany’s national trials for World War
II–related atrocities. These cases squarely raised the problem of how to charac-
terize criminal responsibility along a power continuum. For example, in a case
concerning the brutal massacre of four thousand near the Lithuanian border,
the Ulm County Court struggled with how to characterize defendants’ responsi-
bility. Adolf Hitler and his immediate circle were held to be the “chief perpetra-
tors” of the relevant annihilation measures, while the defendants in the case
were considered to be merely acting as “accomplices”—contributing to the
deeds of the “chief perpetrators.” In these cases, the national courts followed an
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apparently “zero-sum” approach to the notion of criminal responsibility, ulti-
mately limiting the total liability for prior wrongdoing.71

The problem of the relativity of liability in transition is epitomized by uni-
fied Germany’s prosecutions for the shooting deaths at the Berlin Wall. For
nearly a half century, the Berlin Wall was the leading international symbol of
Communist oppression. The site of repeated escape efforts to freedom and
state-ordered shootings, the wall expressed the totality of the Communists’
viselike hold, and its fall also symbolized the massive political changes in the
region. After its collapse, the question became how to ascribe criminal respon-
sibility when repression was engineered by the country’s political leadership
but executed by its guards.

Prosecutions of the Berlin Wall shootings are distinguished by their lop-
sided verdicts as many low-level guards were brought to trial, while there has
been comparatively little or no accountability at the top. In the leading case, two
guards were convicted for a shooting death at the border, though they claimed
to be merely following orders.72 These convictions sounded a ringing reaffirma-
tion of the Nuremberg principle that the defense of due obedience must yield to
the principle of individual responsibility; nevertheless, vindication of the princi-
ple rang somewhat hollow in the general dearth of similar accountability at the
top. Although former East German leader Erich Honecker and five other senior
officials were indicted for masterminding the “shoot-to-kill” policy at the bor-
der, most of the proceedings were dropped.73 Of those few convicted, the sen-
tences received were minimal. When the lead architects of a country’s “shoot-
to-kill” policy evade accountability, the principle of individual responsibility
appears to be vulnerable. Consider why this might be so. The border guards
cases suggest that there is an intimate relationship between commander and
subordinate responsibility for crimes perpetrated under systemically repressive
rule.The dilemma of individual responsibility is resolved by the similar charging
of so-called armchair perpetrators and hitmen apportioning liability all around
and diffusing responsibility for the crimes of totalitarian rule.

The above dilemma arising in post-totalitarian periods is also evident in
other transitions. After military rule, how do we conceptualize the legal re-
sponsibility of commanders and their subordinates for the brutalities of the
police state? When one person orders another to commit a crime, who is the
“perpetrator?” This was the central question in Argentina’s successor trials of
its military junta. The “coauthorship” theory put forward by the lower courts
considered superior responsibility to be fully compatible with subordinate re-
sponsibility for the same offense under a German doctrine termed “control of
the act,” whereby criminal responsibility attaches to both the indirect and di-
rect perpetrators. Thus, the junta was held responsible for its role in the plan-
ning and ordering of torture and disappearances as “indirect perpetrators,”
while others implicated in the offenses were held responsible as “direct perpe-
trators.”74 However, on appeal, the “coauthorship” theory was modified by the
country’s Supreme Court, which in a divided opinion sought to apply ordinar-
ily applicable notions of criminal responsibility to the crimes of the repressive
apparatus. “The simultaneous existence of both levels of criminal responsi-
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bility is unfounded,” the high court held, because if a person is responsible 
for performing a crime, he has “control of the act,” leaving no room for “indi-
rect perpetrator” liability in the commanders. Accordingly, the commanders
were considered, instead, “accomplices” to persecution.75 Strangely, this char-
acterization of criminal responsibility apparently converted the principals 
of state repression into its agents. The junta precedent elided what is signifi-
cant about high ranking official complicity in persecution. Moreover, the rami-
fications of this view of responsibility were profound. Though there were 
few penal consequences of the charges for the ex-commandents, their prose-
cutions as “indirect authors” seemingly opened the door to the limiting of 
liability in the security apparatus’ lower ranks, and ultimately led to the prose-
cution policy’s undoing. Recognition of commander responsibility as perpe-
trators of repressive policy set from the top encouraged the invocation of 
“due obedience” in the so-called subordinates, and the apparent circumscrip-
tion of individual responsibility. After relentless military resistance to the
prosecutions, the due-obedience defense was revived as a way to cap the 
potential number of trials, exempting only “atrocious” acts that went beyond
the terms of orders given. In the end, these trials were halted as well. The fail-
ure of the successor trials program in Argentina illustrates the risky conse-
quences of the attempt to pursue punishment in the context of the contempo-
rary expansion in understandings of responsibility, and yet nevertheless 
in transitional circumstances. Lacking any obvious limiting principle, much 
of the country’s army was exposed to potential prosecution, a specter causing
great instability, which, ultimately culminated in systemwide pardons and
amnesties.76

After military rule, Argentina’s prosecution policy was vulnerable for begin-
ning with the ruling junta but stopping at the lower echelon. Conversely, after
Communism, Germany’s prosecution policy was vulnerable for largely failing to
bring to justice those at the higher echelons. Both experiences of successor jus-
tice reveal the difficulty of using criminal justice after authoritarian and totali-
tarian rule to construct a normative message of liberalizing change. Pursuit of
individual responsibility for offenses committed pursuant to systemic repres-
sion implies profound dilemmas of responsibility. The question is where re-
sponsibility ought to be attributed following systemic repression. The successor
practices discussed suggest that these systemic crimes defy ordinary under-
standings of criminal responsibility and relevant guiding principles. Systemic
wrongdoing spans the power continuum of leaders and followers, challenging
the criminal sanction. Ultimately, the appropriate level of responsibility is 
captured by offenses that incorporate the mediating role of policy that charac-
terizes contemporary repression.

The Limited Criminal Sanction

Transitional practices over the last half century suggest there are recurring
problems of justice as a result of the paradigmatic norm shift characterizing
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transition. These compromised conditions of justice imply limitations on, and
forbearance from, the exercise of the punishment power in transitions. De-
spite the dramatic expansion in criminal liability in the abstract, enforcement
lags far behind. Successor practices reveal a pattern of criminal investigations
and prosecutions often with little or no penalty. Whereas ordinarily punish-
ment is conceptualized as a unitary practice comprehending both the estab-
lishment and punishment of wrongdoing, in the transitional criminal sanction,
the elements of establishing and sanctioning have become somewhat detached
from one another. The ensuing partial criminal process here termed the “lim-
ited” sanction is what distinguishes criminal justice in transition.

The “limited criminal sanction” comprises prosecution processes that do
not necessarily culminate in full punishment. In the limited sanction, the
phases of ascertaining guilt and of ascribing penalty are differentiated. De-
pending on just how limited the sanctioning process, investigations may or
may not lead to indictments, adjudication, and conviction. Moreover, convic-
tions are commonly followed by light or no punishment. Thus, in transitional
periods, the criminal sanction may be limited to an investigation establishing
wrongdoing. The notion of a verdict on the offense as opposed to the accused,
is a feature that exists in some civil law countries.77 Thus, in Germany the ju-
diciary bears an independent duty of the Aufklaerungspflicht, “investigation or
clarification,” of wrongdoing, separate from the ascription of guilt of the ac-
cused.78 But the limited criminal sanction takes this one giant step further, in
a form of criminal justice peculiar to transitional circumstances.

The limiting of the criminal sanction in transition is illustrated through-
out history: in post–World War I trials,79 in World War II cases, and in the
postmilitary trials of southern Europe, as well as by the contemporary succes-
sor criminal justice in Latin America and Africa, and, most recently, in the
wave of political change in Central Europe, following the Soviet collapse.
Post–World War II successor justice well illustrates the limited criminal sanc-
tion, though this is an oft-repressed side of the understanding of postwar jus-
tice. After the International Military Tribunal and in the midst of the Allied
Control Council No. 10 follow-up trials began the reversal of the prevailing
punishment policy. Between 1946 and 1958, a process of reviews and clemency
culminated in the mass commutation of sentences for German war criminals.
Many convicted in the Control Council No. 10 trials by occupation authorities
were hardly punished under a clemency program supervised by U.S. High
Commissioner John McCloy.80 A similar sequence unfolded in Germany’s na-
tional trials. Out of the more than one thousand cases tried between 1955 and
1969, fewer than one hundred of those convicted received life sentences, and
fewer than three hundred received limited terms.81

Years later, a similar sequence unfolded in the Southern European transi-
tions. Thus, Greece’s trials of its military police culminated in suspended or
commutable sentences. The government’s position was that the trials and con-
victions had done the work of justice and that, by contrast, in the “final phase,
a high sense of political responsibility must prevail.”82 A similar pattern ap-
peared in the transitions out of military rule in Latin America. Soon after the
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1980s, Argentine junta trials began the limits on the follow-up trials and the
pardons.83 While at the transition’s start, the punishment power loomed over
the military, it was progressively chiseled away—first in presidential pardons
and then through legislative acts limiting jurisdiction and granting blanket
amnesties. Ultimately, presidential pardons extended to everyone convicted of
atrocities, even the high-ranking junta leaders. Amnesties became the norm
throughout the rest of the continent, for example, in Chile, Nicaragua, and El
Salvador, the ramifications of which are discussed later in this chapter.

The story repeats itself in successor punishment after the Communist col-
lapse. Ten years after the revolution and all over the region, there is evidence of
the transitional limited criminal sanction. In Germany’s border guards trials,
suspension of sentences is the norm,84 which is also true of the few prosecu-
tions in the Czech Republic. In Romania, former Communist leaders and police
jailed in connection with the December 1989 massacres were released over a
two-year period, either on health grounds or as a result of presidential pardons.
In Bulgaria, the primary attempts at punishment fizzled out; Todor Zhivkov
failed to serve time for embezzlement, while others in the regime were par-
doned. In Albania, an amnesty law immunized many of the prior regime leaders
sentenced for abuse of power, including the country’s last Communist presi-
dent. Throughout the approximate five years of transition in the region, the
course of developments evinces a limiting of the final phase of punishment pol-
icy. As was true historically, there is a de facto limiting of the criminal sanction.

The same phenomenon is seen elsewhere. Thus, in postdictatorship South
Korea, presidential leaders convicted for corruption were pardoned after serv-
ing only short prison terms. In Chile, despite a law exempting its military from
prosecution, the exemption was conditioned on officers’ cooperation in crimi-
nal investigations relating to past wrongdoing under military rule.85 Penalties
were dropped up front and on condition of confession to wrongdoing. Simi-
larly, in postapartheid South Africa, the amnestying of crimes deemed political
nevertheless leaves a window open for investigations into past wrongs allowing
a limited prosecutorial process.86

Other contemporary legal responses, such as the ad hoc international tri-
bunals set up to adjudicate genocide and war crimes, reflect similar develop-
ments. The international criminal tribunals convened to adjudicate atrocities
committed in the former Yugoslavia and Rwanda evince just this understand-
ing of the limited sanction.87 The pursuit of justice in a fragile peace has 
significant consequences for the effective application of the criminal law, 
that is, for the possibility of adversarial trial and punishment, accordingly 
resulting in the limitation of the criminal sanction in these circumstances.
Thus, for example, the general absence of custody over the accused, and 
of control over the evidence and the constraints relating to war crimes prose-
cutions has meant that the International Tribunal often has had little choice
but to investigate and indict—and go no further. So it is that the international
proceedings have given rise to their own version: a hybrid procedure between
indictment and conviction that exemplifies the limited sanction. In the 
so-called superindictment proceeding provided for under tribunal rules, all 
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the underlying evidence is marshaled and publicly read;88 and the indict-
ment confirmed, despite the absence of the accused, publicly establishing 
the truth of the events in controversy and condemning them. This process en-
ables establishing the underlying wrongs, as well as issuing formal, public
judgment.

Limited Criminal Justice and the Construction of Transition

Consider the limited criminal sanction’s significance for political transition.
Why, despite the aftermath of the successor trials above discussed, is it none-
theless the common perception that at the Nuremberg Tribunal, in Greece’s
Military Court, and in Buenos Aires Federal Court, justice has been done? 
Despite the absence of full or lasting punishment, the transitional criminal
sanction appears to constitute a symbol of the rule of law. 

Our intuitions about punishment are to justify it in terms of purposes re-
lating to the particular offense and punishment of individual perpetrators,
while the limited criminal sanction is largely justified for purposes extending
beyond the particular crime, to the transitional circumstances. While our in-
tuitions are that the nature and role of the criminal sanction are fixed and that
stability is often thought to be a core rule-of-law value, the transitional sanc-
tion instead exposes criminal justice’s dynamic role in advancing normative
change. Punishment practices in these periods advance transitional purposes
of transformation. In the limited criminal sanction, law mediates the transi-
tion. Its purposes are backward- and forward-looking, retrospective and pro-
spective, discontinuous and continuous. Separation from the predecessor
regime is advanced by punishment practices; prosecuting predecessor wrongs
renders them past. Even when responsibility for past wrongdoing is not fully
ascribed, the establishing of past wrongs, nevertheless, advances important
punishment-related purposes, such as the clarification of past crimes in con-
troversy.89 The limited sanction enables the investigation and condemnation
of past wrongdoing; criminal processes are deployed to investigate, establish,
and denounce wrongdoing with significance beyond a particular controversy’s
perpetrators and victims to the broader society in the grips of political up-
heaval. The clarifying function of the transitional criminal investigation, its
“epistemic” purpose, goes back to an early-sixteenth-century meaning of “pros-
ecution,” signifying to know precisely, to delve in detail into a matter.90 The
formal criminal investigation enables fact-finding about wrongdoing that is
controversial in the state, conducted in the criminal process at a high standard
of knowledge and through formal public proceedings. In periods of political
flux, offenses perpetrated under prior rule have a public dimension often im-
plying state policy, so that the criminal investigation enables a riven country to
construct a shared past through a collective public ritual. And, though the ac-
count obtained through a trial record or criminal investigation may appear
limited in comparison to a more thoroughgoing historical account, such a
record can be advantageous in transitional periods. Transitional criminal jus-
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tice enables a highly controlled and bounded form of investigation of the past.
Through the process of bringing charges, the state’s successor regime effec-
tively controls the direction of the historical investigation, shedding light on
discrete periods of the country’s political past. Even in limited form, the tran-
sitional criminal sanction advances the purposes of establishing and denounc-
ing past wrongdoing.

The transitional limited sanction offers pragmatic resolution of the core
dilemma of transition, namely, the problem of attributing individual responsi-
bility for systemic wrongs perpetrated under prior repressive rule. The emer-
gence of the limited sanction suggests a more fluid way to think about what
punishment does, clarifying wrongs, without necessary attribution of blame or
the infliction of penalties. Whereas in prevailing penal theory, retributive justi-
fications relate to punishment generally conceived as a unitary practice, the
sanction in transition prompts rethinking the theorizing of punishment and its
justification as more closely related to various discrete stages of the criminal
process. The transitional sanction suggests an alternative sense of the retribu-
tivist idea.91 Though the transitional sanction is characterized by being limited,
the experiences discussed suggest that core retributive purposes are vindicable
by diminished—even symbolic—punishment. Core retributive aims advanced
by the limited criminal process are recognition and stigmatization of past
wrongdoing. Condemnation of past wrongs has transformative dimensions.
Wrongdoing that is publicly individuated, in and of itself, isolates the perpetra-
tor and liberates the collective in a measured process of transformation. Simple
exposure of wrongs stigmatizes and can disqualify the affected persons from en-
tire realms of the public or private spheres, positions of political leadership, or
comparable authority in the successor regime. Such exposure affirmatively con-
structs past wrongs in the public sphere and relegates them to a predecessor
regime. In extraordinary circumstances of radical political change, some of the
purposes advanced by the conventional criminal process are advanced in its
more limited form. These partial exclusions also constitute civil sanctions, dis-
cussed later in chapter 5.

The advent of the limited sanction tells us something of how criminal re-
sponsibility is conceptualized in the transitional context. Although our intu-
itions are to justify punishment in terms of behavior plausibly that of a respon-
sible agent,92 in transition, the question is whether there is any theory of
individual responsibility that can span the move from a repressive to a more
liberal regime. The transitional limited sanction is that mediating form. The
absence of plenary punishment suggests more complex understandings of
criminal responsibility in the application of the principle of individual respon-
sibility in a context of criminal liability associated with systemic crimes in
shifts out of repressive rule. Recognition of the limits to individual responsi-
bility comes in the mitigation of the penalty phase of the process. The general
acceptance of diminished penalties in these times suggests an implied recog-
nition of a diminished sense of blameworthiness and related criminal respon-
sibility associated with periods of nondemocratic rule, with attendant ra-
mifications for the application of principles of legal responsibility in the 
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transition. Finally, when the institutions and processes of criminal justice lack
the legitimacy ordinarily associated with the rule of law, the partial criminal
form nonetheless shows that attributes of the rule of law are working. The lim-
ited sanction constitutes a practical resolution of the transitional dilemmas
posed by the uses of the criminal law to effect the normative shift associated
with liberalizing rule.

The Transitional Amnesty

The practices discussed here point to forbearance in the criminal law’s re-
sponse to past state evil. Indeed, the limiting of the criminal process is further
seen in the common amnestying of past state crimes: the transitional amnesty.
Indeed, contemporary political shifts suggest at least at a descriptive level 
a correspondence between transitions and amnesties. For the dilemma of
whether to impose criminal justice does not arise in a vacuum but after wars,
internal strife, dictatorships, or other repressive rule, and at these times, tran-
sitions often result from negotiations, and, in this context, criminal justice
often becomes a bargaining chip, with the agreement to amnesty the predicate
for liberalizing the political order. From the start then, amnesty appears to play
a part in advancing the political transformation.

The Dilemma of Peace or Justice

Consider whether the pursuit of peace and reconciliation is compatible with
the pursuit of justice. How to reconcile the goal of securing the peace with
that of justice?93 The dilemma of peace or justice assumes numerous manifes-
tations in transition, whether associated with wars, other forms of internal
conflict, or regime change. Perhaps the clearest example of the tension posed
in securing peace and justice is presented either during or just after war; dur-
ing hostilities, there is often a patent conflict between securing the peace and
doing justice, as the threat of criminal accountability looms over the smooth
progress of peace negotiations. The dilemma is evinced in the historical de-
bates during World War II over the convening of the Nuremberg Tribunal. It
was evinced again more starkly in contemporary debates over the prosecution
of war crimes relating to the hostilities in the former Yugoslavia.94 The
Balkans conflict vividly demonstrates the dilemmas that arise in the simulta-
neous pursuit of peace and justice. Hence, the problem of the apparently
paradoxical efforts to bring the leadership to justice were complicated by the
fact that some of those subject to prosecution were partners in the peace ne-
gotiations under the overarching United Nations authority. The question be-
came all the more pressing with the issuing of international indictments
against the Bosnian Serb leader, Radovan Karadzić, and their military com-
mander, Ratko Mladić, despite the sought-for cooperation in ongoing peace
negotiations. On the one hand, justice could not be seen to yield to politics,
hence the indictments; nevertheless, had the peace negotiations culminated in
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amnesties, there would have been the inevitable perception of politicization.
The example brings into focus the pros and cons of criminal justice in transi-
tion. If war criminals are not legitimate parties to peace agreements, to what
extent should criminal justice even be attempted during wartime? Whereas
continuing peace negotiations with alleged or indicted war criminals in the
midst of a justice project could well be viewed as a form of political appease-
ment, conversely, commencing judicial proceedings in these circumstances
could backfire and have a harmful impact on the project of justice, signaling
the lowering of human rights standards. 

There is, nevertheless, a role for justice during hostilities, though it may
not be fully actualizable. Mere deliberations over justice may serve important
purposes of deterrence in a particular conflict: thus, for example, France’s
convening of trials of German soldiers during the pendency of World War I;95

similarly, the threats of punishment issued during World War II. Once the Al-
lies became aware of the atrocities but before hostilities ended, the Moscow
Declaration warned that the Allies would “pursue the guilty to the uttermost
ends of the earth and deliver them to their accusers.”96 To what extent did the
declaration’s warning serve some deterrence purpose? This question is vital in
the more contemporary punishment threats issued in the Balkans, although it
would be difficult to prove, since massacres, such as those at Srebrenica took
place, despite the threat of punishment.

When hostilities come to a close, other features of the dilemma of peace
and justice come to the fore. Notoriously in “victor’s justice,” postwar trials
often necessitate balancing interests in peace and justice. The conflict be-
tween these interests is illustrated in the charges formulated in postwar trials,
such as at Nuremberg, where individuals were held accountable for the of-
fense of “aggressive war.” The dominant conception of criminal offenses at
Nuremberg in stark terms of war and peace underscores the proceedings’ joint
aims of doing justice and securing the peace.97 Yet, beyond criminal justice’s
uses to bring on the peace are the far more common illustrations of the for-
bearance in the criminal power in order to further political transition.

Democracy’s Amnesties

Both historical and contemporary experiences point to a close relation between
amnesties and liberalizing transformation. Transitional amnesties appear often
to be the precursors to, or coincident with, liberalizing political change. An an-
cient illustration appears in the account in the Athenian Constitution of the
reconciliation following Athens’s defeat in the Peloponnesian War. Transitional
oligarchic rule and the subsequent restoration of democracy (though not, to be
sure, democracy of modern times) raised the question of whether and to what
extent to punish the prior despotic regime. This ancient instance of reconcilia-
tion took place in accordance with the following agreement: “[N]o one was to
recall the past misdeeds of anyone except the Thirty, the Ten, the Eleven and the
governors of the Piraeus, and not even of these if they successfully submitted to
an examination.” In this classical account, the move from war and tyrannical
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rule to democracy is predicated on a broad but not universal amnesty. There
were important limits to the amnesty: “Trials for homicide should be held in ac-
cordance with tradition in cases where a man had himself performed the act of
killing or wounding.”98 In exempting cases involving possible revenge, moti-
vated by personal reasons or religious duty, the amnesty’s parameters are cir-
cumscribed to those involving political purposes. As will be seen, the terms of
this ancient amnesty foreshadow those up to the contemporary moment—for
the transitional amnesty, like transitional punishment, is intended to respond to
and to repudiate past regimes’ politics.

In modern times, perhaps the leading case of transitional amnesty is post-
Franco Spain. After Fascist rule, Spain eschewed successor trials altogether
and, nevertheless, successfully consolidated democratic rule; therefore, Spain’s
amnesty policy has become paradigmatic of amnesty’s potential in political tran-
sition.99 “Letting bygones be bygones” captures the tenor of the Spanish
amnesty; after a long (forty years) period of authoritarian rule, the amnesty was
truly an agreement to forget a distant past. It was broad and all encompassing,
reaching state and nonstate actors, repressive dictatorship and civil war.

As in the earlier European transitions, throughout the Americas in the
1980s, the spirit of amnesty blew strong. Throughout the region, in Chile,
Uruguay, El Salvador, Haiti, and Guatemala amnesties relating to prior repres-
sive military rule were precursors to political change, peace, and reconcilia-
tion. The Latin amnesties illustrate their role in negotiated transitions.100 The
promise of amnesties for past wrongs appeared to broker the political impasse
and enable liberalizing change.101 Thus, for example, in the negotiated transi-
tions in Uruguay, Haiti, El Salvador and Guatemala, an important bargaining
chip in the negotiations was the promise to amnesty human rights abuses dur-
ing military rule. The power to prosecute was bargained away in exchange for
the peace. The agreement reached with the junta was in exchange for a gen-
eral amnesty. Following the agreement, debates ensued regarding the scope of
the amnesty to be legislated.102 In the Salvadoran peace negotiations process
conducted under United Nations aegis, though the amnesty was not an ex-
plicit part of the peace accords, a week after the accords were signed on Janu-
ary 16, 1992, the Law on National Reconciliation was enacted. The timing of
the subsequent legislative amnesty suggested an amnesty agreed to sub silentio
in the peace process.103 A similar agreement enabled the transition in
Uruguay, where the course of the amnesty was deliberated over several stages.
The Naval Club Pact, amnestying those responsible for rights abuses, was
agreed to by the country’s political representatives in the negotiations over the
terms for transition to civilian rule. The agreement was subsequently ratified
by Uruguay’s legislature in its Law of National Pacification, enacted in 1986.
Finally, four years later, a much more sweeping Law Nullifying the State’s
Claim to Punish Certain Crimes was put to popular referendum.104 These
“pacted” amnesties, themselves fruits of the transitional negotiations, tell us
something about the interests at stake in the pursuit of criminal justice. In the
negotiated transitions, both the military representatives and political opposi-
tion involved in the past conflict tend to have a strong self-interest in securing
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immunity from justice. Elsewhere in the region, other forms of clemency went
hand in hand with the transition. Despite initial trials of the junta in Ar-
gentina, a series of legislative acts put a stop to prosecutions.105

Transitional amnesty bargains are often struck to stabilize and consolidate
the transition. Yet, what this implies, perhaps paradoxically, is that amnesties
are made conditional on other political interests of the society in the transition,
and, therefore it appears that the predicates for punishment’s waiver are often
not dissimilar from those for its exercise. Amnesties, particularly where condi-
tional and granted on an individual basis, can operate like punishment. Punish-
ment’s waiver, like its threat, can be an effective form of transitional political
regulation. Thus, for example, after the American Civil War, amnesties were
made conditional on the Confederacy’s continued loyalty to the Union.106 In
South Africa, agreements to end apartheid rule were conditioned on amnesty
for “political” offenses relating to the past rule.107 The Promotion of National
Unity and Reconciliation Bill conditions the granting of amnesties on confes-
sions to the underlying acts. Their explicit purpose is assertedly societal unity.
The trade-off reveals the political and instrumental character of transitional
amnesties and their asserted relation to societal reconciliation and, relatedly, to
the restoration of the rule of law. In periods of flux, criminal justice determina-
tions are manifestly part of a larger political calculus. This trade-off of the bal-
ancing of perpetrators’ political rights in exchange for support of the newly con-
stituted union and for the aim of political stability mirrors punishment’s more
conventional goals of assuring ongoing rule of law. So it is that amnesties can
advance the normative project of the political transition. 

Justice, Mercy, Politics, and the Rule of Law

Punishment or impunity? Returning to the debate with which this chapter be-
gins, amnesties’ substantial role in transitions as a descriptive matter leads 
to the broader question of clemency’s relation to the rule of law and, in par-
ticular, in the circumstances of transition. “Clemency” has a broad meaning,
which includes amnesty and pardon. Though some distinguish these two
terms because of their impact, or occurrence pre- or post-conviction, they are
often used interchangeably. Transitional amnesties pose a perplexing chal-
lenge to the claim with which this chapter begins, that punishment is neces-
sarily connected to democratic consolidation. In the strong form of the foun-
dational argument for punishment in transition, good revolutions do not
culminate in amnesties, because insofar as a society fails to bring perpetrators
of past wrongs to account, it continues the “impunity” practices of past
regimes, subverting its liberation processes.108 The impunity is apparently on-
going, seamless in the transition between regimes, unless vitiated by acts of
punishment. This form of justice is said to be essential to the restoration of
the rule of law. According to this argument, transitional amnesties amount to a
“selling out” of justice to transient political interests, to the detriment of de-
mocratic prospects.

But there is also the converse argument: that it is restraint in the punish-
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ment power that heralds the return to the rule of law.109 Here, the normative
claim appears entirely conflated with the descriptive: The observation that
amnesty practices are often de facto associated with transitions is somehow
turned into a normative statement about the relation of exercises of mercy to
the liberal rule of law.

When the question of amnesty is debated as if it is primarily an issue of
transition, the tenor of the challenges to the transitional amnesties assumes
that suspension of the prosecutorial power offends a core predicate of the rule
of law associated with established democracies; yet, restraint in the exercise of
the criminal justice power is hardly limited to the transitional moment. What
is obscured is where the transitional amnesty stands in light of our intuitions
about clemency more generally. What are the relevant standards? Whose
power to amnesty? By what principle? What rights and duties are implicated?
These questions are the baseline against which to evaluate the transitional
amnesty.

Consider the international law argument for punishment, whereby the
duty to punish is thought to derive from various conventional and customary
norms.110 Nevertheless, international law’s remedial scheme, which is struc-
tured in terms of individual rights, in no way constructs punishment as an en-
forceable right such that it would impose an obligation on states. And, even if
the argument is based on analogues to established democracies, punishment’s
exercise, as is discussed below, is nevertheless currently subject to some dis-
cretion in most legal systems. Within the international legal system, the con-
ventions themselves have been interpreted as satisfied by alternative remedies.
In a landmark decision reviewing a case of impunity in Latin America, the
Inter-American Court ruled that the duty to protect citizens from persecution
could be nonetheless satisfied after the fact through a number of alternative
remedial measures, such as investigations and reparations.111 However, in
other decisions evaluating the Argentine and Uruguayan amnesty laws, the
Inter-American Commission on Human Rights held that amnesties for grave
human rights actions violated numerous state duties under the American Con-
vention on Human Rights to protect and ensure human rights, as well as the
victims’ rights to seek justice.112

Beyond the international law argument for an obligation to punish are the
traditional arguments marshaled in the legal systems of established democra-
cies. Yet, as discussed below, these arguments also do not make out an obliga-
tion to punish in transition but do offer a helpful baseline from which to eval-
uate the transitional amnesty. As becomes clear, even in ordinary times, the
rule of law is not predicated on a fully enforced criminal justice, and the rea-
sons for forbearance are often, as in transitional times, political. The retribu-
tive argument for punishment is made not in terms of future benefits for the
society but, rather, in terms of the moral considerations inherent to the impli-
cated acts. A well-known account in the writing of Immanuel Kant hypothe-
sizes about a society on a desert island about to disband, which is deliberating
over the question of whether to punish and contends that it is its obligation to
punish “every last murderer” so that “everyone will . . . receive what his ac-
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tions are worth and so that the . . . blood guilt will not be fixed on the 
people.”113 Even the disbanding society is obligated to apportion individual
punishment, to lift moral responsibility from the rest of the society. The 
Kantian claim for punishment within a “disbanding” society tests the justifica-
tion for punishment in a context that lacks the forward-looking utilitarian 
purposes implied where there is social continuity, with particular resonance
for punishment in transitional circumstances. From a retributive perspec-
tive, failure to punish means the society bears ongoing collective respon-
sibility, with consequences for the legitimacy of its institutions of judgment.
Criminal justice plays a role not only in delineating individual and collective
responsibility but relatedly in defining legitimate institutions of judgment; 
as such, it draws an important line between regimes. Individuating wrongdo-
ing lifts collective responsibility from the prior regime and relegitimates state 
authority.

While the retributive argument makes a compelling claim for an obliga-
tion to punish, it does not well explain our intuitions about punishment’s role
in the legal system, whether in ordinary or transitional times.114 Threshold
understandings of punishment’s relation to the rule of law vary widely in legal
cultures. In civil law systems, the principle of legality contemplates close to
full enforcement. However, in common-law countries, the presumption of le-
gality is altogether different: The baseline norm is an underenforced prosecu-
torial power, and discretion is a predicate of the fairness of the system.115

Accordingly, clemency in ordinary times offers a point of departure for eval-
uation of transitional amnesties. Clemency in ordinary times shares affinities
with the transitional amnesty in its political provenance and exercise. 
In working democracies, pardons or amnesties (such as legislative or tax
amnesties) are generally associated with the transfer of political power in ordi-
nary administration shifts. This suggests an analogy between ordinary changes
in administration and shifts between political regimes in transitions; and points
to the analogy between the amnesty power and punishment. Amnesty, like pun-
ishment, is a practice that signals sovereignty—showing where political power
lies. Accordingly, punishment’s waiver, like its exercise, defines the political
transition. Clemency’s significant political nature and role are recognized and
even defined by the institutional separation of power, for example, the separa-
tion of the pardon from the judicial power. In ordinary times, political actors
have substantial discretion over the pardon power. Thus, for example, in the
American constitutional scheme, the pardon power deriving from the king’s his-
torical pardon power is vested in the executive.116 That the pardon power is
vested not in the judiciary but in the executive, where it is exercised on a case-
by-case basis and predicated on discretion, underscores its political nature.
Separation of punishment and clemency powers is hardly peculiar to the Anglo-
American system. In the Latin American constitutional scheme, differentiation
of the pardon power is even more pronounced. In the American system, prose-
cutorial and clemency powers both are vested in the executive and deemed to
imply policy concerns; in the Latin system, the prosecutorial power is vested in
the judiciary, while the pardon power is vested in the executive.117 This extraor-
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dinary differentiation of the punishment and pardon powers emphasizes
clemency’s political function. Established democracies’ institutional arrange-
ments reveal the attempt to differentiate processes of justice and mercy. While
justice is the province of the judiciary and subject to principled constitutional
standards and justifications, mercy is the province of the political branches ex-
ercised freely to advance political aims,118 and explicitly justified in transitional
terms, such as on the basis of peace and reconciliation.119

Even though clemency appears to be built into ordinary notions of the
rule of law, there are also significant differences in its exercise in periods of
heightened political change. There is a higher incidence of amnesties, as well
as limitations on the exercise of the criminal sanction. After repressive rule,
transitional amnesties present the structural problem of relating to offenses
that concededly imply a threshold level of state complicity. The question that
arises is thus the fairness of the state’s exercise of the punishment/amnesty
power even for a successor regime. A variant of this problem surfaced in the
eighteenth-century writings of John Locke and Kant against clemency because
of abuses in the monarchic pardoning power. Whereas in the state of nature,
the right to punishment (and its waiver) is considered to reside originally in
the community, the social contract shifts the community’s right to the sover-
eign. In established democracies, the clemency power is generally vested in
the sovereign, but in times of political crisis, the right appears to revert to the
citizenry.120 So it is that following the French Revolution, for example, the
pardon power was suspended, as it was associated with the king’s arbitrary and
illegitimate exercise. And, in another example, the limited pardon powers of
the American executive121 vividly illustrate the transitionality in the constitu-
tional definition of the amnesty power and the extent to which its parameters
derive from prior historical experience in the exercise of the power.

Legacies regarding past repression help shape the state’s authority over
punishment and clemency powers. Indeed, the above suggests that the lack of
legitimacy in institutions affect the conditions for the exercise of both punish-
ment and clemency in transition. The pervasiveness of transitional amnesties
suggests that whatever institutional continuity in prior illegitimate rule carries
over to the successor regime undermines the successor regime’s authority to
sit in judgment. The successor regime’s exercise of punitive power is often per-
ceived as a continuation of the political justice characterizing illiberal rule.
Whenever regime change has not gone hand in hand with reform of the judi-
ciary, successor punishment is compromised by “tu quoque,” or unclean
hands. The exceptional nature of successor trials throws into relief the com-
promised circumstances of justice in transition relating to the distinctive fea-
tures of state complicity in the relevant crime, as well as the general absence
of legitimate institutions of judgment. Recognizing that these are the condi-
tions of justice may help to explain the prevalence of the Latin amnesties, for
in this region, the judiciary was heavily compromised by its implication in the
prior repression, and little or no institutional reform followed the transitions.
In these circumstances, the institutions of judgment lack legitimacy, with po-
tentially dire consequences for the legitimacy of successor punishment. In this

Criminal Justice 57



context, acts of clemency may well have greater legitimacy, particularly so
when they emanate from newly elected political actors, such as the executive
or the legislature. So it is that the pervasiveness of amnesties in transitional
circumstances tells us something important about the rule-of-law conditions
that are predicates to punishment’s legitimate exercise. 

The intimate relation between punishment and amnesty is evident in that
transitional amnesties’ parameters comprehending crimes deemed political
constitute the limits of the legitimate exercise of punishment in periods of up-
heaval. The political transition is the defining principle of the amnesty. Thus, El
Salvador’s amnesty law defines the covered crimes as “acts which include politi-
cal crimes or any crime with political ramifications or common crimes commit-
ted by no less than twenty people.”122 South Africa’s Promotion of National
Unity and Reconciliation Bill similarly defines the relevant offenses subject to
amnesty as “acts associated with political objectives.” Transitional amnesties
along political lines raise a risk analogous to that indicated at the beginning of
this chapter—the spectre of political justice. Just as punishment policy risks be-
coming part of a cycle of blame and a form of political justice, clemency policy
exercised on political grounds is its mirror image.

Both punishment and amnesties can play constructive roles in defining
the political transition. But there are also rule-of-law constraints on transi-
tional amnesty practices, important limiting principles on the clemency
power’s legitimate exercise. Some of these constraints go to the amnesty pro-
cedure and to a minimal rule of law. Accordingly, the so-called auto-amnesties
present one such limit, those self-dealt by the predecessor regime, such as
those of the Argentine military, are generally considered illegitimate and in-
validated in the transition.123 Further, both punishment and amnesty must
follow regular procedures and be legitimated by public deliberative processes.
“Democratic” amnesties, those deliberated over and supported by some popu-
lar consensus, reflect the attempt to legitimize the exercise of clemency in
transition. The classical prototype of the democratic amnesty goes back to an-
cient Athens, where clemency was voted on by the people, 124 in the “adeia”
procedure necessitating the support of 6,000 citizens. Following the Athenian
Civil War, the amnesty of 403 B.C. was passed by majority vote and affected
virtually everyone who had participated in the war. Transitional amnesties are
often negotiated by representatives of the ancien régime with the opposition. 
Although amnesty pacts may well inhere in bargaining and nonlegislative
processes, they are generally subsequently ratified in progressively more par-
ticipatory justificatory processes over the course of the transition. In contem-
porary transitions, as in ancient Athens, plebiscites and the exercise of direct
sovereignty lend transitional amnesties’ popular legitimacy. 

Through democratic processes, amnesties obtain a measure of poli-
tical accountability; the political processes accompanying legislative amnes-
ties, enable broad deliberation concerning the nature and significance of 
the past wrongdoing for the state. An example is Uruguay’s amnesty referen-
dum processes, as well as South Africa’s parliamentary deliberations.125 The
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amnesty deliberations phase itself advances some of the transitional penal pur-
poses, for these debates often imply legislative hearings and findings relating 
to past wrongdoing. The democratic provenance of many of the transitional
amnesties can mean that they are frequently more transparent and deliberated
over than conventional punishment. Thus, even punishment’s waiver can ad-
vance transitional aims, such as the clarification and condemnation of past
regime wrongs. 

Transitional amnesties are structured in other ways by the rule of law. Be-
yond the procedural constraints discussed above, whether in the exercise and
restraint of punishment policy, there is a parallel commitment to equal protec-
tion under the law. Constitutional equal protection principles impose parame-
ters on concededly political amnesties. Equal protection implies like treatment
of similar cases and also excludes reliance on certain unjustifiable bases, such
as race, religion, or other similar classification; so that it is uncontroversial
that race, religion, or ethnicity ought not be a basis for clemency’s grant or de-
nial.126 Constitutional equal protection concerns pose further profound con-
straints on the politicization of criminal justice. Thus, while politics is a per-
missible categorical basis for clemency, there are limits regarding amnesties
grant on the basis of political viewpoint, leading to their expansion beyond
partisan politics. While the bipartisan grant may well be vulnerable for ex-
panding the amnesty, it also advances the rule of law and legitimacy in the ex-
ercise of clemency.

In the foundational argument for punishment in transition, amnesties are
said to prolong delay in the restoration of the rule of law. Yet, as discussed above,
even in stable democracies, the criminal justice power is underenforced. Of
course, in established democracies, clemency practices occur in the context of
a more general adherence to the rule of law; whereas transitional amnesties
generally occur after periods of widespread lawlessness. Nevertheless, transi-
tional amnesties ought to be evaluated in light of this outstanding rule-of-law
context of the transitional circumstances of justice, associated with generally
compromised institutions of judgment. Transitional amnesties have their great-
est legitimacy when they result from democratic processes, such as direct refer-
enda. Adoption of amnesty policies do not necessarily mean forgetting the un-
derlying past wrongs, as these are often made conditional upon individual
case-by-case investigations equivalent to those of a punitive process. What
emerges is the systemic role played by both punishment and amnesty practices
in the construction of political transition. Ultimately, amnesties and punish-
ment are but two sides of the same coin: legal rites that visibly and forcefully
demonstrate the change in sovereignty that makes for political transition.127

Transitional punishment and amnesty practices each play defining roles in the
construction of these political periods. Both punishment and amnesty help de-
fine the regime shift, as by establishing past wrongs they help construct the po-
litical legacy. These transitional practices play the role of defining political time:
the discontinuity of transition—its before and after—as well as their related
role in defining the continuity of transition.
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Limits to Clemency in the Liberal State: The Crime 
against Humanity

A limit on political restraints on the punishment power in the liberalizing state
is the “crime against humanity,” for this offense of political persecution lacks
any of the conventional jurisdictional parameters. The adjudication of the
crime against humanity limits and condemns the state’s past political persecu-
tion, a limit that appears to be largely immune to national politics. As such,
the adjudication of this offense has acquired the force of a reigning symbol of
the liberal rule of law. It is apparent in the contemporary move to entrench
transitional punishment responses in the permanent International Criminal
Court. Invocation of the crime against humanity is constructive of core consti-
tutional norms that lie at the heart of the rule-of-law state. For here is what
distinguishes the liberalizing regime from that which is illiberal. Here, transi-
tional justice’s normative potential is at its greatest.

The crime against humanity comprehends the extreme form of persecu-
tion, transcending national borders to offend the international community.
Codified for the first time after World War II in the Nuremberg Charter, the
crime against humanity comprises grave offenses, such as murder, deportation,
and torture, historically proscribed wherever committed in wartime against
civilians, as well as “persecution on political, racial, and religious grounds.”128

Going beyond prior war crimes proceedings, Nuremberg took jurisdiction over
persecution committed by a state against its own citizens. Such abuses were
considered offenses that transcended the confines of national law to violate the
laws of all nations and, as such, were prosecutable by an international tribunal.
Nevertheless, despite the consensus on the assumption of international juris-
diction as a matter of law and in light of their comparative novelty at the time
and the attendant concern for retroactivity, crimes against humanity prosecu-
tions were, in effect, limited to those related to the war. So, despite its being for-
mally an independent charge, the crime against humanity was assimilated to
other war crimes and to the parameters of waging war.129

The central meaning of the crime against humanity as the “offense against
mankind” is exemplified and instantiated wherever the response to state atroci-
ties spills over national borders to the international arena. Its history predates
the modern postwar proceedings. International remonstrances occurred, for
example, in response to the Greco-Turkish warfare of 1827; and in the early
1900s, “in the name of humanity,” against persecution in Romania and Russia.
Following World War I, a commission was convened regarding the methods of
the waging of war, which declared unlawful violations of the “established laws
and customs of war and the elementary laws of humanity” and “warned that”
all persons belonging to enemy countries who have been guilty of offenses
against the laws and customs of war, or the laws of humanity are liable to
criminal prosecution.”130 In 1917, the charges threatened were similar to those
later proscribed in the post–World War II instruments: murder, torture, and
racial persecution of minorities by their own government. At the time of the
drafting of the London Charter and Control Council Law No. 10, the United
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Nations War Crimes Commission defined the term crimes against humanity as
“systematic mass action,” as 

crimes which either by their magnitude and savagery or by their great number
or by the fact that a similar pattern is applied at different times and places,
endanger the international community or shock the conscience of mankind,
warrant intervention by states other than that on whose territory the crimes
have been committed, or whose subjects have become their victims.

As a historical matter, the jurisprudence evinces the delimiting of state power
on the basis of individual rights.

The crime against humanity poses the purest, most idealized illustration
of law’s potential to effect normative transition. Law is at its most significant
when that’s all there is, when jurisdiction over the offense is taken outside the
affected territory and absent other political change. The idea is exemplified
whenever states respond to atrocities in ways that transcend national borders;
therefore, the very form of the response instantiates the core norm of a tran-
scendent justice. Over the years, adjudication of the crime against humanity
has come to forge the very meaning of the contemporary response to modern
persecution. The core feature of political persecution is that it transcends or-
dinary crime in eliciting international response. In its modern form, the crime
against humanity extends beyond the state’s attack against enemy foreigners to
abuses perpetrated against its own citizens, whereby citizens are rendered ene-
mies in their own land, thus destabilizing the international order even during
peacetime. The applicable jurisdictional principles transcend the traditional
parameters of territoriality, and the passage of time. The crime against hu-
manity is conceived as an offense to all humanity, and hence prosecutable by
all nations, giving rise to the related jurisdictional principle of “universality.”
Whereas criminal offenses must be known and written into law, lest they vio-
late basic principles against retroactivity, the crime against humanity is consid-
ered an offense “among civilized nations” and therefore punishable with, or
without, prior legislation. This extraordinary exemption of crimes against hu-
manity from the ban on retroactive legislation has been ratified as part of the
European Convention for the Protection of Human Rights and Fundamental
Freedoms. Article 7(2) exempts prosecutions of crimes against humanity from
retroactivity constraints: “This Article shall not prejudice the trial and punish-
ment of any person for any act or admission which, at the time it was commit-
ted, was criminal according to the general principles of law recognized by civi-
lized nations.”131 The principle of universality as it relates to crimes against
humanity is epitomized by the prosecution of Adolf Eichmann for crimes com-
mitted in Europe during the second World War II. Though the trial was held
decades after the events in the state of Israel, it violated neither retroactivity
nor territoriality principles.132 If, under the traditional jurisdictional princi-
ple of territoriality, the wronged community is considered contiguous to the 
site of the crime, it is in the nature of the crime against humanity that the rele-
vant wronged community is all nations, and the relevant offense perpetrated
against humanity. Similar understandings of universality underlie contempo-
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rary crime-against-humanity proceedings.133 In more contemporary World
War II–related trials, such as those convened by Canada, jurisdiction is af-
forded for those crimes that “would have been prosecutable in Canada” at the
time of commission.134 More recently, prosecutions in Spain of crimes against
humanity committed under military rule in Argentina and Chile rely on similar
understandings of universality.135 Deploying the concept of universal jurisdic-
tion involves a projecting backward, a constructive prospectivity. This con-
struct is a recurring one in the notion of transitional legality, as it reconciles
the dilemma of the normative shift while it adheres to more conventional rule-
of-law principles of stability and continuity in the law.

Given the political conditions of persecution, its adjudication usually
takes one of two forms: either the offenses are prosecuted in other states, ju-
risdictions with more liberal political conditions, as discussed above, or in the
place where the crimes occurred but only after the passage of time. In either
context, prosecution of these offenses, while affected by political circum-
stances, is hardly driven by them, demonstrating the persistence of the law’s
responses to grave offenses, and its normative force.

The Paradox of the Passage of Time

Consider the phenomenon of the timeless prosecutions of crimes against hu-
manity. These cases connect regimes, running a political thread in space—and
through time—perpetuating a sense of ongoing responsibility for past wrongs
that is ultimately constructive of the state’s enduring political identity. For
crimes against humanity are apparently unconstrained by generally applicable
jurisdictional principles, such as time limits. There are gaps of close to half a
century between both the Nazi and Communist reigns of terror and their suc-
cessor prosecutions, colliding with our ordinary intuitions about criminal jus-
tice’s operation.136 More than half a century after the events, World War
II–related trials persist throughout Europe, Canada, and Australia. The pur-
suit of criminal justice ordinarily declines with the passage of time, reflected
in most legal systems’ time limits even for the most grave crimes. Only a mi-
nority of countries following Anglo-American law fail to limit the prosecution
of the most serious crimes over the passage of time.

The debate over whether crimes against humanity should be constrained by
the time limits ordinarily applicable to other offenses was waged in the context
of postwar proceedings, when in 1965, according to then-prevailing law, twenty-
year limits on war-related charges would have set in. In Germany, despite Par-
liamentary attempts to stop World War II-related trials, the statutes were tolled
twice, under the rationale that previously (during the occupation) Germany’s
courts had lacked sovereignty to prosecute. Finally, in 1979, the underlying sub-
stantive question could no longer be put off: To what extent should crimes
against humanity be treated like ordinary crimes and, therefore, prescribable
after time, or were these somehow extraordinary offenses that stood outside the
ordinary jurisdictional parameters? After heated debate, the resolution was to
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limit virtually all war-related prosecutions, except for those involving “base mur-
der,” that is, murder committed with a racial or sadistic intent137 involving per-
secutory motive, such as that implicated in crimes like those against humanity.
At the international level, the dilemma was resolved in the enactment of the
United Nations Convention on the Non-Applicability of Statutory Limitations
to War Crimes and Crimes against Humanity.138 Special jurisdictional stan-
dards applicable to crimes against humanity would also be incorporated into na-
tional law. Thus, for example, in France, the “crime against humanity” is the
only offense exempted from the country’s stringent statute of limitations.139

Our intuitions are that the political will for punishment diminishes with
time. Yet, the reverse is true of the prosecution of the crime against humanity.
Its significance does not lessen over time. Consider why this is so. The nature
of political persecution, in particular, the complicity of the state in this of-
fense, has implications for the paradoxical effects of the passage of time. Sys-
temic persecution challenges evidentiary and jurisdictional assumptions re-
garding the role of the passage of time. When the state is itself implicated in
wrongdoing, significant aspects of the offense are often covered up and simply
not publicly known at the time of the commission of the acts, only emerging
with the passage of time: not only perpetrators’ identities but, even more sig-
nificantly, the very facts and character of the offense itself. Moreover, the
state’s implication in these offenses, as well as in the cover-up, increases the
likelihood of the inherent politicization of punishment policy. In the World
War II–related prosecutions, the political will to prosecute surged, waned, and
flowed again with the passage of time. While just after the war, there was con-
siderable Allied interest in justice, the cold war and attendant shift in the po-
litical winds eviscerated the impetus to justice. The passage of time implies
regime change that in turn enables justice. Thus, for example, the transition
to democracy in the 1980s in Bolivia enabled the extradition to France and
subsequent prosecution of Nazi henchman Klaus Barbie, more than four
decades after his wartime atrocities.140 Regime change often spurs evidentiary
change, such as newfound access to governmental archives and other sources
of evidence regarding the predecessor regime enabling justice after time. So,
for example, political change in the former Communist bloc meant newfound
access to the KGB and Communist Party files and a flow of information en-
abling prosecutions. Finally, new evidence appears after time purely by
chance. Thus, for example, a serendipitous series of events spurred Germany’s
national trials, when in the mid-1950s, in the small town of Ulm, the Nazi-
related past of a party in a noncriminal case surfaced by chance.141 This dis-
covery set in motion the chain of events culminating in Germany’s ongoing
World War II–related trials program.

In a contemporary example, two decades after junta rule in Argentina, the
public confession of a member of the navy to the crimes against humanity of
disappearances reopened the events of the period. The so-called “Scilingo 
Effect”142 spurred a new round of investigations into disappearances and the
rearrest of junta leaders.

The strange persistence of crimes against humanity prosecutions suggests
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the passage of time operates here in utterly paradoxical fashion and contrary
to our ordinary intuitions. Generations after and despite the passage of time,
successor regimes continue to prosecute old regime wrongs, though this is
often associated with few sanctions. The persistence of crimes against hu-
manity jurisprudence is not well explained by the traditional arguments for
criminal justice. As perpetrators and victims age, retributive purposes pale.
Convened years after the implicated controversy, these proceedings hardly ad-
vance traditional penal purposes of deterrence or reform. Moreover, even the
forward-looking purposes of justice, such as the aim of democracy building,
become attenuated after time as many of the political changes have run their
course. Nevertheless, the debates over whether to continue to punish crimes
against humanity despite the passage of time recognize their profound gravity
at the apex of a hierarchy of offenses. At the United Nations Debate on the
Convention on the Non-Applicability of Statutory Limitations to War Crimes
and Crimes against Humanity, the lifting of time limitations was justified on
the basis of the extraordinary “atrocity” of these crimes.143 In Germany’s de-
bates over its statutes of limitations, extensions were similarily justified on a
normative basis, on the grounds of the crime’s gravity. In other subsequent de-
bates over prosecutions, the preservation of victims’ dignity, with clemency’s
implications for their equal protection rights under law, becomes an oft-
asserted purpose.144 The sense that it is “now or never” and that victims’ equal
protection rights continue to remain at stake is seen in their energetic role in
the war-related justice at the era’s end. This was exemplified in the long post-
poned World War II trials of Klaus Barbie, Paul Touvier, and Maurice Papon 
in France. The same is true in England, where victims’ groups brought to the
government’s attention the presence of alleged Nazi war criminals in the
United Kingdom.145 Victims’ roles in transitional justice vary dramatically
among legal cultures. Continental law contemplates victims’ prosecutions, in
which victims function as private attorneys general, exemplified by the partie
civile procedure in France and the querellante procedure in Latin America. In
Anglo-American law, however, private parties’ participation in the criminal
process is often thought to conflict with separation-of-power principles and to
threaten the rule of law.146

The law’s response here operates in a heightened symbolic way, expressing
a message affirming the rule-of-law state.147 Over the years, developments in
international law have expanded the crime against humanity definition further,
to that of modern persecution, imposing a limiting constraint on state sover-
eignty, that is carried over even into the traditional governmental discretion over
punishment. The conceptualization of persecution begins with a largely “ob-
jective” view defined in terms of the attributive status of protected classes of 
victims, so that, historically, the crime against humanity is defined in terms of
civilians’ wartime-related protected status and offenses implicating ethnic, reli-
gious, and racial persecution. The contemporary conceptualization is broader,
as it extends beyond the treatment of aliens to abuses perpetrated against fellow
citizens even in peacetime, thus, protecting against racial, ethnic, religious, and
politically motivated persecution. Thus, in the 1987 prosecution of Klaus 
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Barbie, the Nazi chief in occupied Lyons, for ordering deportations to death
camps, the critical issue was whether armed members of the resistance, victims
not clearly of protected civilian status, would nevertheless be protected within
the rubric of the crime against humanity. Ultimately, the relevant question, the
French high court held, was not the victim’s status but the accused’s intent.
What distinguishes the crime against humanity is persecutory purpose.148 Per-
secution was defined by the court as being as committed in a systematic manner
in the name of a “[s]tate practicing a policy of ideological supremacy.”149 In an-
other contemporary example, the protective doctrine of the ad hoc international
war crimes tribunals reaches well beyond the postwar period, transcending the
line between civilians and combatants, war and peace. The ongoing evolution in
the transitional jurisprudence of the crime against humanity goes beyond at-
tributive status—to persecutory motive.150

The contemporary understanding of inhumane acts ultimately focuses on
state policy and, as such, goes some way toward explaining why, despite the
passage of time, crimes against humanity are nevertheless deemed to merit
ongoing punishment. Though not explicitly predicated on state sponsorship,
persecution constitutes a crime of such a scale that, even when not overtly
state promoted, the offenses are nevertheless perpetrated against a backdrop
of governmental policy. In its most recent elaboration, in the codification for
the permanent International Criminal Court, the crime against humanity is
defined in terms of its nexus to “widespread or systematic attack against any
civilian population.”151 Persecution policy implies collective liability, with on-
going consequences for the state’s political identity over time. Persecution
transcends the affected individual victims and perpetrators with implications
for the society as a whole.

When it is the state that is complicit in persecution, fundamental notions of
criminal justice are turned on their head; state complicity, cover-up, and other
obstructions affect the very possibility of justice. The crime against humanity
exposes the impact of the state’s role in past wrongs as a significant element of
the circumstances of justice compromised in transitional times. Indeed, this
factor goes a long way toward explaining why there is an apparent intractable
tension when successor regimes fail to respond to injustice, itself constituting
something of the nonideal circumstances of transitional justice. In the succes-
sion of regimes, the problem has led to the construction of the somewhat self-
referential (i.e., regime-related) understanding of ongoing criminal responsi-
bility termed “impunity.” This notion of an ongoing violation (in the absence of
punishment) reconceptualizes the relevant offense. Further, the logic justifies
lifting ordinary time limits on prosecution for crimes against humanity, just as
analogous reasoning in ordinary criminal law justifies the lifting of time limits
applicable to offenses like embezzlement or conspiracy whenever they implicate
public officials, for state involvement has obvious attendant consequences 
limiting the possibility of justice. The problem is widely compounded in perse-
cutory regimes where the ostensible custodians of justice become its violators.

When the state is complicit in persecution, threshold notions of equality
and security under the law are put into jeopardy. Accordingly, the transitional
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response’s significance transcends the individual case to express a normative
message of equal protection that is basic to the rule of law. Prosecuting crimes
against humanity helps to construct the transitional normative shift by con-
demning past repression even as it affirms the present restoration of security
and equal protection.

The normative implications of this legal response transcend the transition.
Prosecutions of crimes against humanity illuminate the ongoing significance
of the state’s response to persecution over time. At the end of the twentieth
century, persecution as a matter of systematic policy is incontrovertibly the
paradigm of contemporary tyranny. In the crime-against-humanity jurispru-
dence, law’s strongest sanction mounts a critical response to past repressive
policy. Where past persecution was perpetrated under the imprimatur of law,
its prosecution constructs a normative break and shift toward a new legality.
Criminal justice is deployed to reinvent the differences between illiberal and
liberal regimes. Enforcement of the crime against humanity instantiates rights
protections relating to the contemporary distinctions between authoritarian
and liberal rule. Successor criminal justice may help to explain the signifi-
cance of other contemporary trials. Thus, for example, in American constitu-
tional jurisprudence, state-sponsored discrimination is accorded the highest
constitutional scrutiny. The importance of prosecution of race-related crimes,
even after time, is well understood in the American historical context of long-
standing state-condoned racial discrimination, raising a problem of unresolved
transitional justice. Even when racist offenses are privately sponsored, they re-
vive past state-sponsored persecution and raise the possibility of ongoing col-
lective responsibility, with potentially shattering social consequences unless
there is a transformative response.152

Transitional Criminal Justice: Some Conclusions

Transitional criminal justice does not simply advance the conventional pur-
poses of punishment in the rule-of-law state. The role of criminal justice in
transitional times, as the above experiences suggest, transcends that of con-
ventional punishment. It goes beyond the concerns ordinarily internal to crim-
inal justice, such as deterrence, which is already implicit in and advanced by
the very political reforms attending the transition, where change in the state’s
institutional structures affects the calculus of consequences of any prospec-
tive behavior. Nevertheless, transitional justice advances other purposes that
are particular to the political change, such as advancing the reconstruction of
the rule of law in the transition. And it is with respect to this purpose that
transitional criminal justice raises profound dilemmas regarding law’s role in
periods of political flux: chiefly, how to reconcile normative change with ad-
herence to conventional legality. The dilemma is reconciled in the transitional
practices discussed above by the limiting of the punishment to partial, sym-
bolic processes, a highly controlled basis for change. The transitional sanction
plays a complex role in political transformation: Law, here, is constructive of
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transition, condemnatory of wrongs—even as it renders them past—while af-
firming the rule of law. Thus, transitions vary in the extent to which they pro-
mote substantial norm transformation. If the prior regime was sustained by
persecutory policy rationalized within a legal system, it is this policy rationale
that is challenged by critical legal responses. Going beyond conventional
criminal law’s role of affirming and protecting entrenched preexisting val-
ues,153 what distinguishes transitional criminal measures is their attempt to
instantiate and reinforce normative change. This attempt is plainly seen in the
transitional responses’ particular focus varying from country to country to
“undo” rationalized past political violence through procedures of inquiry and
indictment, rituals of collective knowledge that enable isolation and disavowal 
of past wrongs.154 These critical responses to past persecution clarify that the
policy is manmade, and hence reformable. With isolating knowledge of past
wrongdoing and individuating responsibility comes the notion of the possi-
bility of liberalizing change. In this way, the transitional criminal sanction lib-
erates the successor regime from the weight of states’ evil legacies. Through
ritualized legal processes of appropriation and disappropriation, of avowal and
disavowal, of symbolic loss and gain, societies move in a liberal direction,
through processes that allow transformation and the possibility of redemptive
return.155

Criminal justice in some form, transitional practices suggest, is a ritual of
liberalizing states, as it is through these practices that norms are publicly in-
stantiated. Through known, fixed processes, a line is drawn, liberating a past,
that allows the society to move forward. Though punishment is conventionally
considered largely retributive, in transition, its purposes are corrective, going
beyond the individual perpetrator to the broader society. This purpose is seen
in the primacy of systemic political offenses, for example, in the persistence of
prosecutions of crimes against humanity—the offense of persecutory politics,
constituting a critical response to illiberal rule through the criminal law.
Moreover, whereas ordinarily punishment is thought to divide society, in tran-
sition, wherever punishment is exercised it is done so in a limited fashion to
allow the possibility of return to a liberal state. As such, criminal processes
have affinities with other noncriminal responses, discussed in other chapters,
that constitute transitional justice.

In transitional justice, rule-of-law dilemmas are heightened because of
the extraordinary conditions and circumstances of radical political change.
But these periods are not fully discontinuous but, instead, vividly display in ex-
aggerated form, problems that are ordinarily less transparent in more estab-
lished justice systems, and, as such, transitional jurisprudence may illuminate
our understanding about the criminal justice politics more generally. Most sig-
nificant, the above experiences illuminate the criminal law’s potential not
merely as an instrument of stability but also as one of social change.
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Chapter Three

Historical Justice

T his chapter explores the historical response to evil legacies and the ques-
tion of what role historical accountability plays in liberal transition. Transi-

tions appear—almost by definition—to imply periods of historical discontinuity.
Wars, revolutions, and repressive rule represent gaps in the life of the state that
threaten its historical continuity. The questions that arise are: as a descriptive
matter, how do societies treat these periods of apparent historical glitch? To
what extent is the response to past evil rule historical? And, normatively, in what
sense is historical accountability a corrective, ushering in liberalization?

A popular view among contemporary political analysts is that a historical
inquiry and record that assimilates the evil past is necessary to restore the col-
lective in periods of radical political change. The claim is that establishing the
“truth” about the state’s past wrongs, like successor constitutions or trials, can
serve to lay the foundation of the new political order:

[S]uccessor government[s] [have] an obligation to investigate and establish
the facts so that the truth be known and be made part of the nation’s history.
. . . There must be both knowledge and acknowledgment: the events need to
be officially recognized and publicly revealed. Truth-telling . . . responds to
the demand of justice for the victims [and] facilitates national reconciliation.1

Like the normative claims for constitutions and trials in transition, the norma-
tive claim for an official historical account is that it enables the shift to a more
liberal order. Collective history making regarding the repressive past is said to
lay the necessary basis for the new democratic order. The claim is that this
process is essential to liberalizing transition: The transitional history directed
at a better future envisions a dialectical, progressive process. In the spirit of an
earlier age, this hearkens back to the Enlightenment view of history—of Im-
manuel Kant, or Karl Marx, whereby history itself is universalizing and re-
demptive. On this view, history is teacher and judge, and historical truth in
and of itself is justice. It is this view of the liberalizing potential of history that
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inspires the popular contemporary argument for historical accountability in
transitions. Yet, the assumption that “truth” and “history” are one and the
same2 evinces a belief in the possibility of an autonomous objective history of
the past belying the significance of the present political context in shaping the
historical inquiry. However, modern theorizing about historical knowledge
considerably challenges this conception.3 When history takes its “interpreta-
tive turn,”4 there is no single, clear, and determinate understanding or “les-
son” to draw from the past but, instead, recognition of the degree to which
historical understanding depends on political and social contingency.

The questions then are: What is the particular role of historical inquiry
and representation in transition? What is a transitional history? And what,
moreover, is a liberalizing transitional history? What might the practices of
transitional societies reveal about the normative claim regarding historical in-
quiry’s role in advancing liberalization? How, if at all, does the pursuit of a col-
lective past advance a more liberal future?

What constitutes history in such periods, as the discussion below sug-
gests, is contingent not only on the regions’ historical and political legacies but
also on the context that is peculiar to transition. The idealized view of transi-
tional histories as “foundations,” that is, as beginnings, elides the preexisting
historical account. Historical accounts generated in transitional times are not
somehow autonomous but build on antecedent, national narratives. The back-
ground of ongoing collective memory defines a society. Thus, the transitional
truths are socially constructed within processes of collective memory. As soci-
etal practices in these periods reflect, the historical accountings are less foun-
dational than transitional.

Transitions are vivid instances of conscious historical production. In these
times it is historical production in a heightened political context and driven by
political purposes. Politics has its epistemic implications. The intimate rela-
tion between the imposition of power and the control of knowledge is well ex-
plored in the works of Friedrich Nietzsche and Michel Foucault.5 Neverthe-
less, even modern intuitions resist explicitly politicized historical inquiry, as it
poses a challenge to the ideal view of a philosophy of history characterized as
largely independent of political concerns. Historical inquiry in transitional pe-
riods, therefore, poses a sharp challenge. The politicized nature of history
often associated with repressive rule is exposed by the responses in transition.
Though particular historical accounts have always been associated with cer-
tain political regimes, the uses of knowledge in politics are generally obfus-
cated by those in power. Historical narratives are always present; all regimes
are associated with and constructed by a “truth” regime.6 Changes in political
regimes, accordingly, mean attendant changes in truth regimes.  

Collective memory is a process of reconstructing the representation of the
past in the light of the present.7 Yet, the reconstruction process takes a dis-
tinctive form in periods of transition. In transformative periods, the relation of
the construction of collective history to politics is simultaneously discontinu-
ous and intertwined. For the construction of history in periods of political
transformation is predicated on drawing a line of discontinuity, even as there
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is also adherence to some historical and political continuity. Transitional his-
tories have their own narratives, but also link up and reappropiate strands of
longer state history. Striking a balance between discontinuity and continuity,
as we shall see, defines the practice of transitional history making, rendering it
a delicate enterprise, yet endowing it with real transformative potential. 

An understanding of how liberalizing politics influences the construction
of history in moments of substantial political transformation ultimately can
contribute to a better understanding of the role of history in ordinary times.
The question of historical accountings in periods of radical political flux is an
instance of a broader question of how societies construct shared truths. Epis-
temic consensus in a society is ordinarily considered to be created by the
mechanisms of cultural transmission; truth’s meaning in societies presumes
threshold shared understandings.8 Yet, in transitions, these threshold under-
standings are often fragile or missing altogether. What happens when a polity
breaks down as it does in periods of repressive rule? Where is the authority in
transition? The problem posed in periods of radical political change is that the
usual bearings regarding shared judgment are missing. These are periods
when shared notions of political truth and history are largely absent. In transi-
tion, the very foci of shared judgment that form the basis for a new social con-
sensus are expected to emerge through the historical accountings. 

How do societies go about constructing their pasts in a way that is collec-
tively understood as shared and true? How do they establish what happened
during much-contested periods of state history often involving massive state
crimes? Below, the processes entailed in the construction of transitional histo-
ries are explored. Whereas contemporary theorizing emphasizes the relation of
interpretive principles to their political and social context, transitional histo-
ries expose the relation of the given historical accounts to their legal forms
and practices. What makes for transitional historical accountability is gener-
ated by forms and practices within a legal system. Transitional histories reveal
how certain legal forms and practices enable historical productions and trans-
formed truths, shedding new light on our intuitions about the role of history in
liberalizing political change.

The country experiences discussed in this chapter illuminate the varieties
of historical accountability: how societies struggle with the question of how 
to construct a collective account in radical political change, the many ways
transitional societies create public histories, and the role of the law in these
constructions. Collective memory is created in frameworks and through sym-
bols and rituals. In transition, the oft-shared frameworks—political, religious,
social—are threatened; so it is the law, its framework, and processes that in
great part shape collective memory. In transitions, the pivotal role in shaping
social memory is played by the law. Transitional historical narratives are pro-
duced through varying legal measures, such as the trials of the ancien régimes,
or bureaucratic bodies convened for these purposes, and still other legal re-
sponses that imply marshaling a factual predicate. Finally, yet other indepen-
dent accounts derive from private journalists’ or historians’ initiatives, though
even these often draw on the law for their authority and as a constraint. 
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Historical accounts in periods of political transformation take diverse
forms. The sources and forms that the transitional truths take vary: trials,
truth commissions, official histories. The analysis here illuminates what may
well be ever-present but which is vivified in periods of transition: “Each society
has its regime of truth, its ‘general politics’ of truth; that is, the types of dis-
course which it accepts and makes function as true.”9 The variety of truth
regimes, truth’s contingency, is dramatically exemplified in the transitional
context. The substance of the transitional truth regime depends on the nature
of the predecessor’s truth regime and the extent to which there is critical
transformation. Transitional histories’ justificatory epistemes define the direc-
tion of political transformation. It is through the framework of law, the lan-
guage, procedures and vocabulary of justice, that this reconstruction is ad-
vanced. Below are explored instances of the construction of collective memory
in transition.

Law’s History: Historical Justice and the Criminal Trial

Trials play the arch long-standing role in transitional history making. History
operates as “judge” in the processes of criminal justice. So it is that in the con-
temporary debates over transitional justice, the issue is often framed as “pun-
ishment versus amnesty.” Punishment is identified with collective memory,
and punishment’s waiver with collective amnesia.10

Consider the role of punishment in the pursuit of historical justice. Trials
are long-standing ceremonial forms of collective history making. But beyond
this, trials are the primary way of processing events in controversy.11 The ordi-
nary criminal trial’s purposes are both to adjudicate individual responsibility
and to establish the truth about an event in controversy. Though the impor-
tance of the truth’s purpose to the criminal trial varies among legal systems
and cultures,12 in transitions, the trial’s role of settling historical controversies
can not be gainsaid. As transitions are periods of political and relatedly his-
torical conflict, after a regime’s change, successor trials are commonly held
out as the primary means to establish a measure of historical justice. Also, suc-
cessor trials are frequently used to establish historical accounts in political
transitions; indeed, this is often their primary purpose. Through the trial, the
pursuit of historical truth is embedded in a framework of accountability and in
the pursuit of justice. In some respect, the use of trials to pursue a historical
inquiry about events in controversy follows our intuitions about punishment’s
epistemic function. Yet, transitional histories through the criminal trial tran-
scend our intuitions of trials’ ordinary role in criminal accountability and yet
are structured by the trial’s frame of vision. In this context, the accounting for
the past affects and constructs a distinct view of historical justice. The transi-
tional history cannot help but shape a particular account of a state’s contro-
versial past.

In the criminal trial’s historical accounting, truth is produced along with
justice and thus plays a role in the process of delegitimating the predecessor
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regime and, relatedly, in establishing the legitimacy of the successor regime.
While military or political collapse may well succeed in bringing down repres-
sive leadership, unless the repressive regime is not only defeated but also pub-
licly discredited, its political ideology may well endure. Thus, the eighteenth-
century debates over whether to bring King Louis XVI to justice were seen by
Thomas Paine as an opportunity to establish the “truth” of the evil of monar-
chic rule: “When he the king is looked upon . . . as an accused man whose
trial may lead all nations in the world to know and detest the disastrous system
of monarchy and the plots and intrigues of their own courts, he ought to be
tried.”13 Other leading successor trials, whether of the major war criminals at
Nuremberg or of Argentina’s military junta, are today largely remembered not
for their condemnation of particular individuals but, rather, for their role in
creating a lasting record of state tyranny.

Successor criminal processes enable manifold historical representations
of past evil legacies. Trials enable vivid representations of collective history
through the recreation and dramatization of the criminal past in the trial 
proceedings. Further, this historical account is generally commemorated in a
written transcript, often published. In the contemporary moment, the repre-
sentational possibilities have been dramatically increased through the mass
media and televised court proceedings, infusing popular culture. The written
and other records of the trial and judgment are enduring representations.

How does the criminal form construct the truth?14 There is no one answer,
because various aspects of the truth production result from varying features 
of the criminal process. For example, the criminal trial enables the establish-
ment of a historical record at the highest legal standard of certainty; in Anglo-
American jurisprudence, it is “truth beyond a reasonable doubt.”15 The leading
example remains that of the Nuremberg trials and judgment. The evidence of
atrocities at Nuremberg, mostly drawn from Germany’s own files, included
10,000 documents of decision making. There was a distinct preference for docu-
mentation as proof, for testimony was perceived to be political. In Chief Prose-
cutor Robert Jackson’s words, “We will not ask you to convict these men on 
the testimony of their foes.” The Trials of War Criminals Before the Nuremberg
Military Tribunals constitutes a permanent record of Nazi persecution policy,
still relied on by historians and others.16 In a more contemporary example, the
1983 trial of Argentina’s military junta enabled a public airing of the country’s
past. The trials of the military junta, since Argentina’s legal system follows the
largely nonadversarial, European-derived, nonpublic system of criminal proce-
dures, were the first such trials in the country’s history to be conducted in a 
similarly public fashion. Through the junta trials, for the first time since the col-
lapse of military rule, the terrible events of the military repression were aired
openly to the public and to the media over an extended period. The truth of
what happened was established by the testimony of victims and corroborated by
international nongovernmental organizations, human rights groups, and for-
eign governments—all attesting to the brutality of the prior regime.17 Another
successor trial, of former Central African Emperor Jean-Bedel Bokassa, was
similarly notable for its representation of the past dictatorship. After a decade of
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repressive rule, Bokassa was overthrown by the French and put on trial for
atrocities, including political massacres and even cannibalism. Through tele-
vision and radio reports broadcast nationwide, the lengthy Bokassa trial created
a vivid oral narrative of the brutality of his dictatorship.18 Ultimately, and de-
spite a subsequent amnesty, nationwide reporting of the trial proceedings
sought to ensure that the offenses of the Bokassa regime would not be relegated
to oblivion. The force of trials in shaping collective memory is seen in the extent
to which it is these records that frame long-lasting social constructions of
knowledge in these periods.

The force of criminal justice in historical construction is perhaps best 
illustrated in the connection between World War II–related criminal pro-
ceedings and accounts of the period. Postwar historiography points to the 
ongoing import of prominent trials in framing and preserving historical 
understandings. The force of legal representations in the construction of 
the scholarly and popular historical understandings of wartime atrocities is 
evident in the course of historical understandings over time. Legal and his-
torical understandings regarding the nature of persecution developed in simi-
lar directions, pointing to the force of law in historical construction in transi-
tional periods. The initial historical understanding of the Nazi persecution 
coincides with legal understandings of responsibility constructed at the post-
war trials. Understandings of responsibility for wartime persecution began 
by concentrating on the individual at the top echelons of power. (It then
would move toward a view of responsibility as more diffuse and pervasive.) 
Accordingly, at Nuremberg, the greatest crime is deemed the waging of “ag-
gressive war”; and those put on trial are its military leaders. As the first trials
targeted the top German military echelon, so, too, the then-prevailing histori-
cal school characterized responsibility for wartime persecution as extending
from the top-down. The “intentionalist” school interpreted Nazi policy 
as Hitler-dominated; therefore, responsibility for wartime atrocities was at-
tributed to the top Nazi echelon.

With time came a more nuanced legal understanding of responsibility,
which went hand in hand with changes in the historical understanding. After
Nuremberg, the Allied Control Council No. 10 trials witnessed a construction
of accountability that shifted the burden of responsibility for war crimes from
the top military rung to Germany’s civilian elite. Historical interpretations in
this period moved from the “intentionalist school,” which viewed responsi-
bility as concentrated (chiefly in one person) to the “functionalist school,”
which viewed responsibility as pervasive and diffused throughout all sectors of
German society as throughout other countries.19 Lower-level trials correspond
to the change in understanding of responsibility. The convening of the Eich-
mann trial coincides with Raul Hilberg’s The Destruction of the European Jews
(1961). In subsequent decades, the net of prosecutions has expanded to in-
clude collaborators as well as those at lower echelons of power. Wartime col-
laborators were tried in the countries of what had been occupied Europe, no-
tably the Netherlands and France. Leading examples of such prosecutions are
the trials in France of Klaus Barbie in 1987 and of Paul Touvier and Maurice
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Papon in the 1990s. Legal proceedings taking place in the United States, En-
gland, Scotland, and Australia arose out of these states’ granting of safe haven
to persecutors at the war’s end.20

Whereas trials are often thought inapt for adequate historical representa-
tion because criminal justice appears to offer a narrow individual accounta-
bility,21 and accounting for modern persecution clearly transcends the indi-
vidual case, contemporary transitional justice mediates antinomies of the
individual and the collective through constructs in the law of motive and 
policy. In these instances, the interaction of legal and historical constructions
of responsibility supports a complex view of wrongdoing as perpetrated by in-
dividuals within a changing society. These legal developments coincide with
an increase in theorizing about the increasingly dense obligations of humani-
tarian intervention, again raising ultimate questions about moral and legal re-
sponsibility for atrocities. Whether this is a case of law shaping history or of
history shaping law, what is evident is the overall dynamic—that juridical and
historical understandings have moved in similar directions over time. At the
century’s end, there is a mounting sense that responsibility for modern perse-
cution derives from individual agency against a background of systemic policy.
The historical understanding keeps changing in the light of present frame-
works. Thus, the historical legacy of the postwar trials and its precedential
meaning is also ever-changing. The view that Germany’s trials were intended
to establish individual responsibility for war crimes has given way to a more
complex understanding of human rights abuses. 

In the modern rule-of-law state, trials are traditional ceremonies affording
a ritual to publicly contextualize and share past experience of wrongdoing. In
transitions, trials play an even more significant role as they are well suited to
the representation of histories in controversy, common in periods of radical
flux. Yet, these rituals involving contested histories of the individual case often
break down in the face of the massive systemic atrocities that characterize the
repression of the modern state.

The Dilemma of Political Justice

Instances of successor trials show that in their transitional form, trials are able
to frame broad understandings of responsibility. Thus, though trials are com-
monly thought to emphasize individual agency in wrongdoing, transitional 
trials’ accounts mediate between understandings of individual and collective 
responsibility. Despite successor trials’ promise for establishing a historical
record of states’ evil legacies, the trial’s uses for such purposes also presents a
challenge to the rule of law. Troubling dilemmas arise whenever a punishment
policy is undertaken chiefly to establish a historical record, whenever the pri-
mary purposes of transitional punishment are external to those ordinarily asso-
ciated with the criminal justice system. Contemporary illustrations are the uses
of post-Communist trials, such as those concerning 1956 Hungary, to shed light
on previously obscured historical junctures. The trials run the risk of being per-

Historical Justice 75



ceived as political justice. Public history making through the criminal law raises
the specter of sacrificing individual rights to the societal interest in establish-
ing a historical record. An extreme case would be the trial of an innocent person
to make a historical point. Such overt political uses of trials would simply
amount to a “show trial.” When emerging democracies turn to trials for histori-
cal justice, they risk its politicization—and the appearance that nothing has
changed.

Even when trials are intended to advance liberalizing change and adhere
scrupulously to due process, once set in motion, their impact is often not 
easily controlled. The direction of the historical rendition through the trial can
not be known in advance, since at least in the adversarial legal system the pro-
ceedings involve explicitly competing historical accounts: Historical trials may
backfire and, rather than express the normative liberalizing messages, end up
subverting their democracy-building purpose. A notorious example is the case
of Adolf Eichmann in Jerusalem. In bringing Eichmann to trial in 1961, the 
Israeli government intended to make vividly present the history of the Holo-
caust for the first Israeli-born generation. Despite the state’s attempt to create
a vivid historical account of Eichmann’s responsibility, the trial could not help
but trigger other, more controversial historical interpretations, such as that of
supposed collaborator responsibility attributable to sectors of the organized
Jewish community, recounted by Hannah Arendt in Eichmann in Jerusalem: A
Report on the Banality of Evil.22 Similarly, in 1988, when France brought Klaus
Barbie, the “Butcher of Lyons,” to trial, the public expectation was that the
trial would enable a revisiting of the history of occupied France. And, indeed,
much of the trial did enable a dramatization of wartime history. Private par-
ties, including more than thirty victims and resistance and communist groups,
joined the prosecution and used the trial as a vehicle to tell their version of the
occupation. So-called general witnesses testified not to particular incidents in
controversy, as in an ordinary trial but, rather, to their interpretations of war-
related history, giving rise to the perception that the trial’s aim was primarily to
help unify France’s divided political identity. Ultimately, the trial did have an
impact on French wartime historical understanding but, as with the Eichmann
trial, not necessarily that which was intended. Barbie’s defense to charges of
crimes against humanity was to countercharge France with war crimes in Al-
giers, leading some to say that what began as a trial about collaboration in
Nazi persecution culminated in the worst sort of comparative genocide. Even
the private-party testimony seemed to support a universalist view of wartime
persecution popular among the French left. Ultimately, the historical account
elaborated in the Barbie trial appeared to subvert the state’s broader political
purposes in favor of a narrower partisan message.23

These instances reveal the potential for politicization in the use of trials to
construct transitional historical understanding. The problem is responding to
crimes perpetrated in a political context through juridical means that are explic-
itly designed to establish one official account in a sea of contested histories.
This limitation has tended to work against the use of trials for historical pro-
duction. As previously discussed, the typical response is a somewhat limited
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criminal process that fails to fully individuate responsibility but that, neverthe-
less, establishes a public record. The “limited” criminal sanction advances in-
vestigation and documentation purposes, as it implies a formal criminal investi-
gation by a presumably neutral judiciary at the highest legal of evidentiary
standards in the law. Even when there is little or no attribution of individual 
responsibility, the limited sanction can, nevertheless, advance a historical
record and the construction of public shareable knowledge about past repres-
sion. The limited sanction advances the criminal law’s epistemic purposes.
Moreover, where constructed in the juridical context, knowledge can be liberat-
ing: when the trials symbolically isolate individual wrongdoing, the larger soci-
ety is redeemed.

Disappearance and Representation

Repressive periods are commonly seen as gaps in a state’s historical time; the
sense of such a break was most pronounced in Latin America following 
military rule and the continent-wide policy of disappearance. Transitions in
the Americas followed decades of military dictatorship and brutal repression,
involving widespread abductions, detention, torture, and disappearances, all
carried out in the name of “national security” and in absolute secrecy. Revela-
tions about the past that emerged in the transition reveal the depths of a
state’s criminality whose very hallmark is “impunity.” Though Latin American
disappearances appear to redefine impunity, the disappearance policies—
for example, of Argentina—built on the World War II Fascist “night and fog”
policy of detaining and secreting away victims “without a trace,” implemented
by the National Socialists to destroy their political enemies and to instill terror
in the population.

Consider what it means if the victim’s body in a crime disappears—
perhaps the crime never happened? Disappearances meant the ultimate evi-
dence of the crime, the victim’s body, was missing.24 Michel Foucault con-
ceived of “the body [as] . . . directly involved in a political field; power rela-
tions have an immediate hold upon it; they invest it, mark it, train it, torture
it.”25 Adding to these forms of social control, the repression in 1970s Latin
America revealed a singularly coercive state power—to make the body disap-
pear, making citizens vanish, rendering them desaparecidos. During Ar-
gentina’s military rule, more than 10,000 persons were abducted, detained, and
tortured, vanishing without a trace. Like the secrecy of the abduction and de-
tention, the victim’s ultimate disappearance is endemic to the “impunity
crime.” Every step of the military’s process—kidnapping, detention, and tor-
ture, culminating in murder—is denied by the disappearances. As long as citi-
zens remain disappeared, the military has triumphed, preserving its power
hold. The disappearance of the citizen displays a perversely cruel and absolute
sovereignty. 

When freedom returned, in a striking response, in the undoing associated
with transition, the disappeared victims became the symbols of the dictator-
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ship. The disappeared were the hapless victims; disappeared, too, was the
body politic that had seemingly vanished in the vise of military repression; and
disappeared was the state that had ceased to be. It was in the nature of the
disappearance that the crime was indeterminate. Should the state fail to ex-
plain the victims’ fates and whereabouts, was the wrong potentially ongoing
and never ending? Thus, it was the disappearances that squarely raised the
question of ongoing liability for the successor regime. At stake was an agoniz-
ing choice between justice and impunity, between punishing the military or
seemingly endlessly reliving the past. Would the fragile balance of power and
inability to punish the military mean depriving victims and survivors of any
criminal investigation of their cases? Would failure to punish be tantamount
to not even knowing the wrongs committed under the prior regime and to the
state’s continuing complicity in the perpetration of the disappearance policy?

The agonizing question confronted by countries moving away from brutal
rule was how to deal with the historical gap implied by the state impunity that
characterizes repressive rule in modern times. How to respond to the gap cre-
ated by disappearance policy? How to establish what happened to the massive
numbers of disappeared and dead characteristic of administrative murder and
the modern security apparatus, and how to report such atrocities? The limited
use of trials suggested that the sheer magnitude of the wrongs defies the ca-
pacity of the criminal justice system. By the same token, the popular response
to the disappearances indicates the development of a new form: the bureau-
cratic response to bureaucratic murder.

How to establish the crime of “impunity”? How to prove what happened
under repressive rule, when disappearances meant vanished victims, terrorized
witnesses, and complete governmental cover-up? The problem of proof leads to
the advent of the so-called truth commissions.26 The scope of a truth commis-
sion’s investigation lends itself to establishing the facts of bureaucratic mass
murder, with its overwhelming scale of violence, of incidents often numbering
in the tens of thousands. The commission of inquiry thus emerges as the lead-
ing mechanism elaborated to cope with the evil of the modern repressive state,
since bureaucratic murder calls for its institutional counterpart, a response that
can capture massive and systemic persecution policy.

When the survivors and representatives of the disappeared demanded that
the successor regime disclose the truth about what happened under junta
rule, their demand spurred the creation of a commission of inquiry. The man-
date of the National Commission on the Disappeared (CONADEP) was to es-
tablish the truth about the fate of the disappeared and the repression, leaving
open the question of what remedies might follow. Though victims’ groups had
petitioned for a governmental commission, the CONADEP was a political
compromise, only semigovernmental. Lacking criminal powers, the commis-
sion was more a fact-finding than an investigatory body; its mandate was to re-
port what happened under military rule. After nine months, a voluminous re-
port identified the disappeared, who were presumed dead, and documented
the systematic nature of junta repression. Though the report named the disap-
peared, controversially, it failed to name the perpetrators. Responsibility was
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attributed, however, to the various branches of the military junta, and this at-
tribution of responsibility later became the basis of criminal proceedings
brought against the military commanders.27

Truth commissions as a response to past military persecution spread
quickly to other countries. Wherever states made delicate transitions out of
brutal military rule and eschewed the prior regime’s punishment, the burning
question was whether past wrongs would simply be forgotten. The truth com-
mission emerged as impunity’s antidote and amnesty’s analogue. Through-
out the Americas—in Argentina, Chile, El Salvador, Honduras, Haiti, and
Guatemala—wherever the violence was massive in relation to the population,
making dim the possibility of criminal retribution, the truth commission be-
came a central mechanism of political transition.28 As it sought to implement
liberalizing political change in Chile, the successor regime’s response to prior
repressive military rule was the historical inquiry of the National Commission
on Truth and Reconciliation.29 The investigation, confined to establishing the
facts about those lost in the military’s disappearance policy, concluded that the
policy affected thousands of citizens. When the bloody civil war ended in El
Salvador, after about a decade, with 75,000 killed and thousands displaced, the
final peace accords stipulated the creation of an international “truth commis-
sion” to investigate past abuses. Emerging after protracted conflict, and a cre-
ation of the peace accords, the commission’s mandate was to document “seri-
ous abuses” committed by both pro- and anti-government forces throughout
the prolonged civil war.30 For the first time since the post–World War II tran-
sitions, impartial investigation of a nation’s abuses would be carried out by an
outside international body. Similarly, the truce in Guatemala, following a
thirty-six-year war, which had resulted in the deaths and disappearance of
hundreds of thousands of people, was established on the promise of establish-
ing the truth.31 The Commission on Historical Clarification found sustained
racial persecution and even genocide. In Honduras, after more than a decade
of disappearances, a Commission for the Protection of Human Rights was es-
tablished in 1992 to investigate. The commission’s 1994 report made findings of
close to two hundred cases of disappearances and named several members of
the army high command as perpetrators.32 In Haiti, the National Commission
on Truth and Justice was created in 1995 to establish the truth about the most
serious violations of human rights perpetrated between 1991 and 1994 domesti-
cally and abroad and to help in the reconciliation of all Haitians.33

As in the Americas, in Africa, after repressive rule, in the context of fragile
fledgling democracies, commissions were created in Uganda, Chad, and post-
apartheid South Africa.34 Uganda created an investigatory commission in
1986, after more than two decades of brutality under the despotic Idi Amin and
Milton Obote regimes, which took the lives of close to one million people.
Affinities in historical and criminal accountability appear in the truth commis-
sions’ meticulous investigation and documentation of contested incidents, as
well as in the extent to which the reports attribute individual responsibility.
Thus, in Chad, after the 1990 overthrow of the Habré regime, under the advice
of international organizations, a commission of inquiry was appointed to in-

Historical Justice 79



vestigate and report on the atrocities committed during prior rule. It con-
cluded that about 40,000 people had been tortured and executed by the Habré
security apparatus. The documentary report approximated the recording and
stigmatizing impact of the criminal sanction: Individual offenders were identi-
fied, and perpetrators’ photographs were even included in the report.35

The turn to administrative inquiries in lieu of punishment was also true of
postapartheid South Africa. South Africa’s Truth and Reconciliation Commis-
sion’s inquiries into apartheid were agreed to pursuant to the determination to
pursue a nonretributive policy. Amnesties were to be exchanged for coopera-
tion in the truth commission processes.36 The multivolume report of the
Commission on Truth and Reconcilation addresses “the commission of gross
violations of human rights on all sides of the conflict,” as well as the larger his-
tory and institutional and social structures of the apartheid system. In a highly
divided society, the truth was to establish a basis for reconciliation.

When political impetus for an official investigation was lacking, the con-
struction of collective memory and the investigation and documentation of
past repression were taken up by the civil society’s nongovernmental organiza-
tions, such as churches. The community that suffered perhaps the greatest
number of unsolved disappearances on the continent was the Mayan commu-
nity of Guatemala. Before the end of the three-decade-old war, the task of in-
vestigation was taken up by a church organization, the REHMI Oficina de
Derechos Humanos del Arzobispado (Archbishop Office of Human Rights, or
ODHA). Its unofficial report, with the mandate to pursue the “restoration of
historical memory” based on victims’ confessions, was to be integrated in the
official report that appeared likely as a result of the settling of the war.37 These
unofficial findings of racial persecutions would rock the country, only to be
subsequently confirmed by the official report, “The Memory of Silence.” Like-
wise, elsewhere on the continent in countries where military rule ended with-
out clear political transition, as in Brazil, or following difficult negotiations, as
in Uruguay, governmental investigation was out of the question. In Brazil, in-
vestigating past wrongs was left to courageous clergy members, who wrote a
report entitled Never Again, based on files secretly removed from military con-
trol. To this day, the clergy report remains a rare record of the 1970s Brazilian
military repression and has been disseminated throughout the country.38

Though Brazil and Uruguay’s truth-tellings were unofficial, they emulate offi-
cial accounts on the continent, such as Argentina’s, conveying how even pri-
vate reporting will be perceived as social truth so long as it follows the authori-
tative transitional form. Both the Brazil and Uruguay reports appropriate the
features of the official governmental report. Entitled Nunca Más, or Never
Again, both reports expressly follow Argentina’s first such report: in title, orga-
nization, scope of mandate to investigate what happened during prior rule,
and sources of evidence, deriving from official governmental sources. In this
way, even unofficial reports can be said to construct an “official” truth. Brazil’s
report, drawn entirely from the government’s own files, though not a trial
record, amounted to a de facto confession of state wrongdoing, indeed, one
extracted by Brazil’s leading clergy members. And, because the Uruguayan re-
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pression was characterized by unlawful incarceration and torture (rather than
executions), there were survivors, so that former prisoners had the potential of
giving testimony as direct evidence in the historical record.39 By their very
names—Nunca Más in Spanish is translated as “Never Again”—the Latin
American truth reports offer the promise of deterrence of future criminal
wrongdoing, generally considered the province of punishment.40 Deterrence
of prospective wrongdoing is commonly a primary justification for punish-
ment; yet, in transitions such rule of law concerns are thought to be advanced
by alternative means—administrative inquiries. The popularity of such investi-
gations in countries forgoing criminal justice points to continuities in the
criminal and administrative forms in transition.

A Truth Commissioned: The Epistemology of the Official Truth

Consider what the transitional inquiries might tell us about how the offi-
cial truth is produced. The advent of the truth commission—not quite a tradi-
tional trial, but a quasi-official investigation—challenges our intuitions about
the nature and form of historical justice. As is elaborated further on, the epis-
temology of the transitional truth is closely tied to the truth commission’s ad-
ministrative structure, powers, and processes. Public knowledge about the
past is produced through elaborate processes of representation by perpetra-
tors, victims, and the broader society, grounding the historical inquiry with a
basis for social consensus. It is a truth that is publicly arrived at and legiti-
mated in nonadversarial processes that link up historical judgment with poten-
tial consensus. The truth commission mandates emerged as principled com-
promises on the transitional justice issue of “punishment or impunity.” Like
prosecution, the semigovernmental commissions are delegated powers by the
executive, ordinarily the source of prosecutorial power. While some truth com-
missions have broader investigative powers, such as subpoena power—for ex-
ample, South Africa’s Commission for Truth and Reconciliation—none has
full judicial powers. The construction of a plausible public truth depends on
other ratifying processes outside the government and emanating from the peo-
ple. Transitional truth that is socially acceptable is produced within a newly
democratic structure drawing from two sorts of narrators: the people and a
representative elite. Truth commissioners tend to be prominent citizens cho-
sen for their integrity, a moral elite. Moreover, as a body, the commission is
also expected to be politically balanced and neutral. The question of neutrality
is particularly important in transitions following civil war; thus, for example,
the problem of political neutrality posed in post–civil war El Salvador led to a
commission comprised of non-Salvadorans, foreigners outside the polarized
state. The same was largely true of Guatemala’s Historical Clarification Com-
mission. The recurring image is of the truth as somehow impartial, and there-
fore foreign.41

What constitutes “the official story”? If the commissioners offer the moral
authority of voices of political dispassion and neutrality, victims conversely
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offer the moral authority of the impassioned voices, of those who suffered
state horror firsthand and up close. The victims of prior oppression are the
historical inquiry’s primary source of evidence, the stewards of the nation’s
newfound history. Truth commissions depend on victims’ testimony, and it is
fulsome, as unlike a trial, lacking in challenging confrontation or cross-exami-
nation. Those who previously suffered most at the hands of the state become
its most credible witnesses and authoritative voices. When the victims’ testi-
mony is narrated by the commissioners’ quasi-state authors, it becomes a
shareable truth, a national story, and the basis of transitional consensus.

Social knowledge of the past is constructed through public processes.
These proceedings generate a democratizing truth that helps construct a sense
of societal consensus. The processes are also performative: they assume a pro-
foundly critical and transformative aesthetic—a ritual that inverts the prior re-
pression’s knowledge policy. While impunity reigned under repressive rule and
the military regimes were known for their cover-ups, by contrast, successor
regimes are known for their due process. The right to a hearing, a traditional
part of governmental administrative procedures, publicly affirms rights to po-
litical participation and individual dignity. The administrative inquiry depends
on citizens’ participation—encouraged by the state through strong incentives,
such as victims’ reparations and perpetrators’ immunity. South Africa offers an
example of incentive structure implicit in the administrative commission’s de-
pendence on testimonies and confessions conditioned on reparations and
amnesties. Further, beyond these incentives, the process of testifying is itself
thought to be cathartic. If the predecessor regime failed to protect its citizens
from violations of their security, under liberalizing rule, the opportunity for a
governmental hearing goes some way to restoring a small part of the prior dig-
nitary harm. The impact of victims’ testimony is heightened when the truth
commissions’ hearings are held at public sites of prior persecution. This public
process also goes some way to legitimating the new regime. Those previously
tortured and silenced now speak openly about their experiences under the re-
pression.42 Survivors’ stories are compared and patterns of systematic abuses
revealed. Together with other evidence, these stories make up the official
truth. Testimony of victims and other witnesses is deftly reconstructed by
commissioners into a unified story of state repression. The official truth re-
ports constitute a distinctive form of narrative, and so it is not surprising that
the chairs of the truth commissions are often leading authors, such as Ernesto
Sábato, the chair of Argentina’s landmark CONADEP.

Transitional truth inquiries are mandated to establish “what happened”
under prior evil rule. Truth commission practices suggest adherence to a princi-
ple of documentation. The truth reports follow the literal style of official docu-
mentation. Consider by what standard of certainty the “official truth” is known.
American law emphasizes standards of proof as the defining characteristic dis-
tinguishing criminal and civil fact-finding. Yet, this notion of varying standards
of proof and accounts seems odd from the vantage point of truth in other legal
cultures. Thus, the truth in continental systems, by contrast, is a commonly uni-
tary understanding transcending the particular legal proceeding.43 The transi-
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tional truth commissions’ hybrids of civil and criminal inquiry have attempted
to forge a similar unitary approach to the “truth.” Most commissions elide the
question of the appropriate evidentiary standard. When the question was ad-
dressed by El Salvador’s truth commission, it drew on the two-source rule, the
evidentiary standard generally employed by historians and journalists. The
minimum evidentiary standard, “sufficient evidence,” corresponded to a pre-
ponderance of the evidence, necessitating more than one source.44

The truth reports are not generalized accounts but detailed documentary
records. The reports are a sea of details: they document the disappearance by
the street where the abduction occurred, the name of the detention center, the
nicknames of the torturers, the names of co-inmates, and the names of the wit-
nesses who testified.45 Every detail is recounted in bare fashion without literary
license. In plain, matter-of-fact language, the unbelievable is made believable.
The greater the detail, the stronger the counterweight to prior state silence. The
more precise the documentation, the less is left to interpretation and even to de-
nial. What is seen throughout transitional histories is that the official truth
must be known with precision. To know precisely is to close the gap on past
events that by their very horror and state sponsorship would otherwise be disbe-
lieved and forgotten. The official truth of state atrocities must, therefore, be es-
tablished by meticulous documentation, and the paradigm of official represen-
tation of the state atrocity is the literal account. Rituals of accountability invert
the practices of disappearances, dispelling the policies of “night and fog.” The
literal account responds to and limits the possibility of competing narratives.
The “report” has become the dominant way to chronicle stories of human rights
abuses and atrocities. What style there is might best be described as juridical.46

The Politics of Memory: Linking Historical 
to Political Regimes

My dreams are like your vigils.
Jorge Luis Borges, A Personal Anthology

Making the truth “official” presumes a degree of democratic consensus; yet, in
transition, democratic processes are often not fully consolidated, with implica-
tions for the authority and legitimacy of transitional production of knowledge.
In transitional truth-telling, accordingly, there is a concerted attempt to make
historical and political accountability converge. Transitional truth regimes are
not autonomous but, rather, inextricably related to particular processes of cre-
ating knowledge, as well as to prior historical narratives. Consensus on the
history produced is predicated on the truth’s dissemination and acceptance in
the public sphere. From where does the official truth derive its power? Legal
processes of presentment and ratification display the stuff of authority and its
legitimation in newly democratized processes. Once completed, truth reports
are presented back to the governmental actor delegating the commission its
powers, generally the country’s executive.47 This dissemination was the se-

Historical Justice 83



quence in Chile; for example, following the Rettig Commission’s presentment
to the president, the report was presented to the country.48 An analogous
process occurred in the Salvadoran international commission’s presentment to
the United Nations.49

Public rituals of accountability are often accompanied by governmental
apology. Thus, for example, in postmilitary Chile, the president publicly pre-
sented the truth commission report’s key findings to the country, in a large
sports stadium. The very same stadium had been the site of state arrests and tor-
ture, illustrating once again that the critical rituals are inversions—cooptations
of the predecessor rituals of repression—which in the reenactment are infused
with new meaning. In his presentment, President Patricio Aylwin declared the
disappearances “executions” by “agents of the State,” formally recognized state
accountability and called for a societal apology.50 President Aylwin “assume[d]
the representation of the nation in order to, in its name, acknowledge account-
ability to the relatives of the victims.”51 The transitional apology offered a pub-
lic rehabilitation to victims, whose reputations had been attacked under the
prior regime, which had defamed them as “enemies of the state.” These repre-
sentations had societal consequences more profound than those associated
with ordinary defamation, underscoring affinities in historical and reparatory
justice. While by the executive apology the president assumed representative re-
sponsibility to victims on the nation’s behalf, he also affirmed the need for “ges-
tures of recognition of the suffering” throughout the nation.

Public representation of the truth, through executive presentment, offers
nuanced expressions of transitional political accountability and a striking illus-
tration of the dilemma of successor responsibility in the transition. When the
new truth regime is presented and the successor regime’s representative apolo-
gizes to the people on the nation’s behalf for acts committed under the prede-
cessor regime, what is implied is a certain continuity of the state and of the
rule of law. The transitional apology allows for the continuity of state responsi-
bility, even as it also affords discontinuity—a letting go of the past. Of course,
official apologies play a role in acknowledgment of governmental wrongdoing.
Executive apologies enable formal governmental acknowledgment of wrongdo-
ing, particularly in the sphere of international relations.52 While this has been
common practice at the level of states, transitional experiences show the ex-
tension of these practices internally of successor governments vis-à-vis their
citizens. As the culmination of the truth-telling, transitional apologies do
added work, related to constructing the shift in political regimes.

If the truth commissions’ mandate is to establish what happened during
past rule, fulfilling this mandate goes beyond amassing the facts. For what is
at stake is a contested national history. Accordingly, truth commissions, like
successor trials, are a forum of public historical accountability regarding con-
tested traumatic events, for transitions imply a displacement, or substitution,
of truth regimes. In the shifts out of military rule, the pivotal contested truth
goes to the very characterization of the violence of prior rule. In the standard
military account, the violence perpetrated was “war,” the disappeared were
“guerillas,” and repression was justified as the “war against subversion.” It is to
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these representations that transitional truth reports explicitly respond, substi-
tuting successors’ truth for the account of the prior regimes.53 Transforming
predecessor representations of state action is enabled through the devices of
what might be termed “categorization” and “emplotment” in the new succes-
sor narratives. Categorization and emplotment are devices deployed in transi-
tional narratives to recast and restructure the state’s legitimating stories that
justified its past. Constructing past state action as illegitimate requires report-
ing facts in ways highlighting the relevant distinctions, through the use of par-
allel or juxtaposed categories, in and against the context of the past repressive
rule. For example, Chile’s report is structured by categories of state action, dis-
tinguishing between victims of “political violence” and “human rights viola-
tions.”54 Representations of perpetrators’ and victims’ status and actions con-
stitute the elements for reconstructing the prior representations of the
wrongdoing. What happened under previous rule is represented in changed
categories of violence. Beyond the newfound facts is the renegotiation of the
representational language of political violence: “armed conflict,” “insurrec-
tion,” “political terrorism,” “crimes against humanity,” and “genocide.” Histori-
cal transformation occurs through the explicit re-presentation involving re-
categorization of the facts in controversy—in particular, the nature of and the
justification for the predecessor’s political violence. Thus, for example, in 
the transitions out of military rule, the critical truths are those that strike at
the heart of the national security state and its doctrine. Successor reports
offer critical responses to predecessor military regimes’ claims in asserting that
governmental brutalities were not justified by national security doctrine in the
so-called wars against subversion, that those killed were not political terrorists
but ordinary citizens, and that disappearances were not justified by reasons of
security. When Argentina’s Nunca Más report concludes by soberly observing
that fully one-fifth of the disappeared were students,55 victims categorized as
“unarmed civilians,” these representations constitute a critical revisionism
forcing change, or transition, in the truth regimes. Such representations strike
at the heart of the prior regime’s justification of political violence. For this rea-
son, successor reports are largely devoted to identifying and categorizing vic-
tims systematically, with grave implications for the prior regime. Establishing
that victims were unarmed civilians, and not combatants, both refutes the pre-
decessor truth regime of the military’s claim of a war against terrorism and ac-
cordingly establishes that what happened under prior rule was systematic
state-sponsored persecution.

But the attempt to redraw the line of justifiable political violence is a deli-
cate enterprise, the risks of politicization many, and the line quite thin, particu-
larly so when the attempt is to distinguish between political and human rights
violence and when by way of juxtaposition within the same inquiry and report
that attempt means the risk of juridical and moral equivalence. The truth
regime that supports peace, the rule of law, and the political aims of the succes-
sor is not always historically just and hence may be unstable and short lived. It
is a truth for a particular politics.

This tension implicit in guarding historical transition, while in entrench-
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ing a transformed understanding of past violence, is seen in the post–civil war
transitions, in which historical accountability takes a distinct form: Settle-
ments, negotiated after civil war–like conflicts, rely on historical accountings
to advance the concededly political purposes of reconciliation. Bringing these
conflicts to an end often depends on express commitments to bilateral histori-
cal investigations, involving bipartisan representations of violence. Accord-
ingly, post–civil war commissions are often charged with mandates to create a
unitary historical account jointly representing both sides in the civil war. The
political agreement is to a historical representation of shared responsibility,
though the role of the state is dominant. It is these accounts that make most
clear the relation the truth regime bears to the political regime.

There are numerous illustrations of recent negotiated agreements ending
conflict throughout Central America and Africa. Civil wars in El Salvador and
Guatemala ended with agreements to a bilateral inquiry into regime and oppo-
sition violence culminating in a unitary report.56 Following civil war, the truth
commission’s conciliatory purposes were central to transition. In contempo-
rary post–civil war transitions, a twofold official inquiry report comprehending
military and opposition violence offers a form of historically based reconcilia-
tion. Thus, in El Salvador’s truth report, the account of the country’s civil war
is characterized in terms of “serious acts of violence” structured formally in
parallel sections, entitled: “Violence against Opponents by Agents of the
State,” and “Violence against Opponents by the Frente Farabundo Marti para
La Liberación Nacional.” The balancing of state and opposition violence is 
effected through the use of paradigm or exemplary cases. Guatemala’s Report
of the Commission for Historical Clarification refers to the country’s past as
“fraternal confrontation” perpetrated by the state security forces and the in-
surgency.57 Given the toll of the civil wars in countries like El Salvador and
Guatemala, the truth commissions’ mandate for reconciliation depended on
limited investigation of exemplary cases—within both camps. Thus, two kinds
of violence, state and opposition, are juxtaposed through parallel categories,
parallel titles, exemplary cases, all comprehended within the covers of one
truth report.58 A balanced history is told, a narrative commissioned in support
of a political agreement.

A similar agreement became law in South Africa. Under the overarching
rubric of apartheid, the South African truth commission’s mandate was to 
investigate the prior regime’s offenses, together with those of nonstate 
actors.59 A question of moral equivalence is raised by South Africa’s Report 
of the Truth and Reconciliation Commission. The focus of volume 2 is on per-
petrators. While the report begins with the exposition of the role of the state,
immediately juxtaposed against this part is a discussion of the “Liberation
Movements” and their role in abuses. Moreover, an even more complex equiva-
lence occurs in the truth processes. Perpetrators and victims are generally 
characterized as equals; perpetrators are analogized to victims and, hence, on a
par:

The wicked and the innocent have often both been victims. . . . The fami-
lies of those unlawfully tortured, maimed or traumatised become more em-
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powered to discover the truth, the perpetrators become exposed to opportuni-
ties to obtain relief from the burden of a guilt. The country begins the long
and necessary process of healing the wounds of the past. . . .”60

The ethical and political implications of this sort of transitional narrative
are exemplified in Hannah Arendt’s “Report” of the major Nazi trial in Israel.61

Arendt’s so-called trial report is an instance of relentless normative argument
through juxtaposition, most saliently, of Adolf Eichmann’s responsibility as
perpetrator against that of his victims. Indeed, it is this juxtaposition within
the same account, of Eichmann’s bureaucratic role against that of his victims
that is thought supportive of Arendt’s central claim of the “banality” of evil.

The risk of the politicization of transitional historical justice is illustrated
in the transitional truth reports. Whenever peace agreements precommit to
conjoining the investigation of state—with other—violence, a commission’s
agreement to a particular account seemingly runs the risk of being history’s
version of a “show” trial. The question that arises is, to what extent does the
preceding political agreement constrain the independence and even predeter-
mine the historical inquiry? Political representations run along a spectrum 
of continuity and discontinuity, with attendant implications for the perception
of the possibility of liberalizing change. When the two sorts of violence are
conjoined, the representation is one of continuity, of a seeming relativization
of state wrongdoing, of the equation of the official repressive apparatus with
the political opposition. The joint process of investigating and reporting the
dual violence of government and opposition leads to the juxtaposition of the
acts of state and nonstate actors in parallel categories and introduces a contro-
versial comparison: Apposition of both sorts of violence in one document,
through the uses of parallel categories and exemplary cases, apparently con-
structs symmetric representations and even an equation of evils—a moral
equivalence.

The transitional narratives can be structured or “emplotted” in a variety of
ways so as to tell multiple stories. For example, the question is partly how broad
should be the historical lens brought to bear on the relevant inquiry. Against a
historical context that is longstanding, rather than immediate, the story told is
one of cyclical violence. When the historical accounting is organized in ways
that revive preexisting historical categories and judgments, the nature and
causes of the violence appear overdetermined and not to admit of change.62

The transitional commissions can also constitute other normative truth
regimes that are radically transformative. When the successor regime’s truth
report presents the prior repression in categories that explicitly respond to the
prior regime’s own accounts, this representation advances a “critical” re-
sponse. Transformative successor counteraccounts depend on the deployment
of juridical categories responding to those of the predecessor truth regimes.
The response to and refutation of the predecessor account of the repression
provides a form of historical accountability. Such historical accountability is
enabled by principles of documentation, representation, and entrenchment of
a successor account. Transforming the prior categorization, the reports seek to
expose the nature of the state’s wrongdoing. What the truth commissions’
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painstaking documentation achieves—seemingly against all odds—is an au-
thoritative counteraccount. Affinities emerge between historical and criminal
justice: Just as a trial concludes with the determination of the veracity of one
version of a contested event, so, too, the transitional truth inquiries culminate
with a similar determination.

Truth or Justice: Truth as Prelude to Justice?

Consider the role of historical narratives produced in periods of political trans-
formation. To what extent are the transitional truth-tellings a form of justice?
Or are they a prelude or an alternative to justice? To what extent is historical
accountability a goal in itself in transition, as opposed to a means to another
end? To what extent is the construction of truth performative, and to what ex-
tent instrumental? A key performative function of the construction of transi-
tional truth is the display of “reconciliation,” as truth commission hearings
bring victims and perpetrators together, through their testimonies, to partici-
pate in the state’s processes. Beyond victims’ testimony, commissions rely on
perpetrators’ confessions. Indeed, this is particularly true when the goal is rec-
onciliation. In bringing perpetrators and victims together to talk about their
experiences, the truth commission inquiries constitute a reenactment and a
shared testimonial about the past. When victims and perpetrators testify, 
there is a self-purging and the possibility of personal change regarding the past
experience. Nevertheless, despite these processes’ cathartic function, there is
the latent potential of conflict between victims’ and perpetrators’ needs and
the interests of the state. Throughout transitions, victims have challenged
amnesty laws for greater control and vindication of their “rights” to knowl-
edge. Leading examples are the Mothers of the Plaza de Mayo in Argentina
and the Biko family in South Africa.63

Beyond this potential conflict, truth sets in motion other consequences.
Changes in interpretation offer justification for other political changes. Once
a new truth regime is established, it has further consequences as it sets the
standard for defining other claims. Accordingly, historical accountability sets
off a dynamic in the transition. When there is a newly constructed response, it
alters the political and legal landscape. Thus, “truth” is not an autonomous re-
sponse; reconstructing critical facts is inextricably tied up in other societal
practices. When the “truth” becomes known, when certain critical knowledge
is publicly recognized, the shared knowledge often sets in motion other legal
responses, such as sanctions against perpetrators, reparations for victims, and
institutional changes.

In some countries, exploration of the past began under a mandate to ex-
plore an open-ended inquiry. Truth is seen by some as a precursor phase that
leads to other legal processes, such as prosecution, whereas others see the
truth inquiries as a fully independent alternative to other responses. Thus, for
example, Nunca Más, Argentina’s report, was just the first stage in the coun-
try’s project of dealing with its past. Whereas, generally speaking, “truth com-
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missions” do not reveal the names of individual offenders,64 in Argentina,
wherever there was a suspicion of wrongdoing, the commission turned its list
of names over to the courts, and the allegations would pave the way to indi-
vidual trials. Revelations of past wrongdoing had further consequences, lead-
ing to convictions. The transitional role of official investigations as a first-step
predicate to other remedies is analogous to ordinary times. Thus, for example,
in Canada and Australia, historical inquiries to investigate those states’ World
War II–related role culminated in criminal prosecutions. In their aftermath,
events rarely stand still. Unless the truth inquiry is controlled a priori, it leads
in diverse directions, to trials, other sanctions, victims’ remedies, and struc-
tural changes.

Truth or justice? Again, truth inquiries have in some countries been consid-
ered not a prelude but an alternative to punishment.65 In contexts in which
punishment is not available or politically advisable, historical investigation
processes have been advocated as alternatives to punishment. Thus, for exam-
ple, in Chile, El Salvador, Guatemala, and South Africa, where retributive jus-
tice was eschewed, these tightly controlled inquiries, constrained from the start
by government-asserted purposes of reconciliation appeared to serve some of
the avowed state interests in pseudo-punishment. In the language of the
Chilean Truth and Reconciliation Report, the truth itself constitutes a “moral
conviction.”

There is often thought to be a trade-off between truth and justice. Yet, 
as the earlier discussion of criminal justice reflects, construction of public
knowledge regarding repressive pasts takes varying forms, so that the choices
between criminal and historical inquiries turn out hardly to present a choice
between truth and justice. The question, instead, is what sort of “truth”?

The defining feature of truth regimes in transition relates to the extent of
the successor societies’ tolerance for multiple representations of the “truth.”
When transition is effected on the promise of the future reconciliation of a
factionalized society, the attempt is to cohere around a shared historical ac-
count. Historical consensus is tightly linked to building political consensus.
Thus, there is often an attempt to constrain other competing historical ac-
counts, and incentives are offered for victims and perpetrators to participate in
the official historical processes. Apologies offered and amnesties promised are
used to control counteraccounts that might subvert the official account,
which is illustrated in the contemporary inquiry in South Africa. Constraints
that are put on alternative accounts of the past constitute a form of “gag
rule.”66 Other sorts of gag rules regarding controversial state pasts appear in
the transitional constitutions of these periods, discussed later in this chapter.

Truth is not synonymous with justice; neither is it independent of justice.
Instead, it is better understood as a virtue of justice. So it is that there are
affinities between historical and other transitional forms of accountability, 
all constructing various forms of collectively shared knowledge regarding the
past. Transitional histories advance epistemic and expressive purposes as-
sociated with the criminal sanction. A further affinity between historical and
criminal accountability is the attribution of individual responsibility for past
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wrongdoing. These affinities were evident in South Africa’s postapartheid
Commission for Truth and Reconciliation, where historical testimonial
processes were predicated on individual, case-by-case amnesties. As in a crim-
inal scheme, the individual confessions bore the hallmarks of punishment, as
there were individualized inquiries establishing wrongdoing, with findings
made public in formal ritualized processes. Exposure of perpetrators’ offenses
itself is an informal form of punishment, of “shaming,” subjecting perpetrators
to social censure and ostracism. This form of sanction risks the possibility of 
limitless condemnation, ultimately threatening the rule of law.67

Another connection between historical and other forms of justice is that es-
tablishing past wrongdoing gives victims a form of reparation, as well as delin-
eates a line between regimes. Telling the victim’s story sets the record “straight”
on prior false allegations of political criminality, as, for example, in Latin Ameri-
can regimes, where many of the disappeared had been previously accused of
subversion. A similar rehabilitation of reputation played an important role in
Eastern Europe and Russia. Rehabilitation of political prisoners from the Stalin
era, numbering in the thousands, continues to be an important, ongoing func-
tion of human rights organizations there, primarily in the work of Memorial, 
the organization established in the late 1980s to shed light on the political re-
pression. Setting the record straight for victims occurs in a number of ways,
through overturning of individual convictions, passage of legislation, present-
ment of truth reports in apologies, and publication of counteraccounts. What
emerges is the pervasive corrective aim distinguishing transitional historical
justice. Whether in making victims whole or in restoring peace and reconcilia-
tion to a divided society, the truth’s purpose in these cases is a story of eternal 
return.

Historical justice’s virtues display affinities with other forms of transi-
tional justice in liberalization in its essentially corrective aim, evident in that
many of the truth reports go on to make recommendations of a structural na-
ture. For example, when El Salvador’s truth commission reported that respon-
sibility for grave human rights abuses lay in the country’s military high com-
mand, it went on to recommend purges of that body.68 When repressive rule
in many of the Latin American reports is attributed to the absence of an inde-
pendent judiciary, strengthened judicial institutions are frequently recom-
mended in the reports, as is deep change in the legal culture, particularly 
concerning human rights.69 The transitional pursuit of accountability often
metamorphosizes into a more permanent institution, for example, Uganda’s
truth commission, which led to a permanent human rights office to investigate
abuses under the freely elected successor regime.70 Something similar hap-
pened in Chile, whose Truth and Reconciliation Commission led to the estab-
lishment of the National Chilean Corporation of Reparation and Reconcilia-
tion, which also deals with new cases.71

Finally, dissemination of the truth reports in successor societies attempts
to transform public opinion regarding state tyranny. Truth reports generally re-
veal a high level of past societal acceptance of state terror. Societal acquies-
cence, particularly in the elite, reflects that rights abuses were an acceptable
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cost of increased control over the opposition; and, in part, it was this attitude
that enabled the military’s repressive hold in the region.72 If punishment ex-
presses what behavior a society is unwilling to tolerate, then many postmilitary
societies lack consensus about the unacceptability and, more specifically, the
criminality of the behavior of the dictatorship. Truth reports’ critical interpre-
tation of the predecessor regime, as through prosecutions, can break the si-
lence characterizing prior repressive rule.Societal tolerance for state repres-
sion may lessen over time.

Given the role of the truth commissions and attendant reports in trans-
forming societal attitudes toward state repression, how then does this transfor-
mation enable historical justice in the sense of accountability? How does the
official reports’ narrative style construct a sense of historical accountability? In
what sense is this historical justice? Though transitional truth reports gener-
ally disclaim a role in judgment,73 such disclaimers can only refer to a narrow
view of judgment. For the form of the truth inquiries and reports, formal ritu-
als with their detailed indictments, share certain affinities with criminal in-
dictments. The reports might be said to offer a form of judgment in that their
account of history uses the language of law in responding to past individual
rights violations. The historical accounting is written in legal language, in
terms of status, rights, wrongs, duties, claims, and entitlements. When perpe-
trators are not individuated, as is often the case in the truth reports, the sub-
ject of the reports’ judgment is the society at large. This type of accounting is
more comprehensive than that of the criminal justice system. At the very least,
such truth accounts enable a broad sense of historical justice, if not in holding
perpetrators accountable, in rehabilitating and vindicating victims. Within
criminal justice, the accounting is, like adjudication itself, case by case,
whereas the administrative inquiries have the advantage of focusing the his-
torical lens more widely, better comprehending a state’s historical legacy, so-
cial structures, and policies, all relating to the question of responsibility for
wrongdoing. Within a broader historical inquiry, perpetrators and victims are
linked up again in the inquiry into the state’s persecutory policy.

Truth commission processes illuminate the historical response to a dis-
tinctive repressive rule and, more particularly, the relation of historical and po-
litical regimes. By offering critical responses to a predecessor regime’s histori-
cal, legal, and political representations of past repression, official truth reports
provide a form of accountability in the transition and respond to and delimit
the claim that all was political. In the truth commission processes, political
truth is constructed all at once, demonstrating how change in truth regimes
corresponds to change in political regimes. The express nature of the transi-
tional historical forms and processes reveals the often instrumental, and sig-
nificantly politicized, nature of these measures, politicized in the sense that
the relevant truth is that public knowledge needed to advance the particular
society’s transformation. In this perhaps most urgent of the transitional re-
sponses, a new story line is speedily produced; a “truth” is an overtly and ex-
plicitly political construction shaping the direction of the transition.

Let us return to the question with which the chapter begins: what is the 
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nature and role of history in transitions? Transitions illuminate historical in-
quiry’s social frameworks. Although it is generally understood that present so-
cial and political frameworks affect the construction of collective memory,74 the
ordinary relation does not pertain in transition. The construction of collective
memory in times of radical transformation is distinguished by the sense in
which the relevant framework is transitional. Official truth processes, such as
the commissioned state histories, are expressly designed to advance a more de-
mocratic future. Here the histories’ transformative purpose, their forward-look-
ing political role in national reconciliation and liberalization, is evident. The
truth produced is a “workable” past for a changed future. Transitional histories
perform the twin functions of discounting and of reappropriating what was re-
pressed, even to the point of disappearance under prior rule. What remains is a
performative narrative of liberalization. It is a story that is liberalizing in the
context of the states’ political legacies.

Historical Justice in the Legacy of Totalitarianism

The fundamental pillar of the present totalitarian system is the exis-
tence of one central agent of all truth and all power, an institutional-
ized “rationale of history.”

. . .
In the post-totalitarian system, truth in the widest sense of the word
has a very special import, one unknown in other contexts. In this
system, truth plays a far greater (and, above all, a far different) role
as a factor of power, or as an outright political force. How does the
power of truth operate? How does truth as a factor of power work?
How can its power—as power—be realized? 

Václav Havel, Open Letters: Selected Writings, 1965–1990

Hegel remarks somewhere that all great world-historical facts and
personages occur, as it were, twice. He has forgotten to add: the first
time as tragedy, the second as farce.

Karl Marx, The Eighteenth Brumaire of Louis Bonaparte

The struggle of man against power is the struggle of memory against
forgetting.

Milan Kundera, The Book of Laughter and Forgetting

“Living within the truth” was the slogan of much of the opposition in its chal-
lenge to the Communist regime.75 Yet, after the political change, what exactly
would it mean to “live within the truth”? How to move from “living in the lie”
to an open society? Traditional dictatorships, such as the military in Latin
America, tended to wield power through the forces of secrecy, disappearance,
and impunity, to rule outside history. When this was the prior regime’s relation
of knowledge to power, the transitional response is to visibly construct a col-
lective historical account of the period. By contrast, after communism, official
truth-tellings have not been the common response. This response seems all

92 Transitional Justice



wrong in the context of transition from totalitarian rule, in which official state
histories played an integral role in the repression. Marxist ideology of progres-
sive history rationalized the totalitarian state. Beyond the Berlin Wall, the
greatest symbol of totalitarian repression was the state security apparatus and
its methods of surveillance. What distinguished totalitarianism was the totality
of state power, including the totalizing attempt to control culture and history.
The totalitarian legacy involved the overtly political uses of state history.76 An
agonizing question, then, was what to do with the accumulated ancien régime
state histories? The word archive itself hints at its significance: “arche” mean-
ing “beginning,” as well as “government.” Nowhere is the archival link be-
tween government and its normative beginnings more evident than in transi-
tion.77 While after dictatorship there appeared to be consensus about the
value of exposure of the past history, in the post-Communist transitions, there
was no such consensus. With the regime’s collapse, the question arose of how
to deal with the legacy of these official state histories. After Communism, the
notion that official accountings were necessary to successful transition
seemed flatly wrong. In the legacy of repressive totalitarian rule, what would
an official transitional truth mean? Because of the legacy of totalitarianism’s
political uses of official history, the transitions out of Communism generally
eschewed official history making about the past repression.

The movement away from totalitarian rule has not witnessed the massive
historical investigations associated with the political shifts away from military
dictatorship. The meaning of transitional historical justice appears to be con-
tingent and peculiar to the regimes succeeding to Communist rule. While re-
pression under dictatorship in Latin America and elsewhere denoted disap-
pearances and uncertainty, under Communist rule, repression took another,
more material form, in the totality of state control over the construction of
historical events. This legacy affects the historical response in transition. In
the brooding omnipresence of the totalitarian regime’s documentation, in
which history, like virtually every other realm, belonged to the state, what
could freedom mean? In what sense was knowing history liberating? Whose
history? What knowledge?

While there was little interest in reconstituting an official history of the
protracted period under Communist rule, the transitional response is directed,
instead, to exposing the truth about critical political moments in the prior 
repression and to gaining access to previously repressed history. The post-
totalitarian historical inquiries focus on clarifying the imposition of repressive
rule. Just this knowledge is anti-totalizing: As with postmilitary successor his-
tories, the post-Communist inquiries were intended to counter predecessor
representations of controversial historical moments. The meaning of transi-
tional historical justice is defined in the context of prior state history. To the
extent that they are responsive to prior state representations, such accountings
provide a form of critical judgment.

Historical accountability devolved on the state’s politically defining mo-
ments when the line between freedom and repression was drawn. In Russia,
the opening of the KGB and party achives would remain highly politicized.
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They played a role in the trial of the constitutionality of the Communist Party,
where access to the files enabled establishing the party’s unlawful action over
the years.78 The heady politicization of the archives in Russia is also seen in
the absence of legislation; what guides access are presidential decrees trans-
ferring the materials from the archives of the party and the KGB to those of
the state.79 For the East European states making the transition out of totali-
tarian rule, the central question of historical justice was, Whose repression?
The period could be fairly understood as external occupation or as internally
imposed repression. The historical question has profound political and legal
ramifications. Throughout the region, the effort is to reconstruct the period’s
critical historical gaps and the ensuing political turning points relating to the
imposition of repressive Communist rule: for Hungary, the 1956 suppression of
the uprising; for Czechoslovakia, 1968 and 1989; and for Poland, 1981. Histori-
cal inquiry was intended to shed light on the cold war’s murky glitches. 

In the former Czechoslavakia, there were at least two such defining mo-
ments: One was the crushing of the Prague spring. The full historical truth of
the invasion became the subject matter of the Czechoslovak Government
Commission for the Investigation of Events in 1967–70, made possible by the
collapse of Soviet control in the region, which freed state files from the coun-
tries involved in the August 1968 invasion. Set up in 1989, the commission
completed its work at the end of 1992, turning its documentation over to the
Institute of Modern History. Another puzzle concerned the 1989 so-called Vel-
vet Revolution. A related investigation concerned the events of November 17,
1989, and the government’s attempted repression. A special government inves-
tigation by the parliamentary “November 17 Commission” was launched,
which culminated in a report about the 1989 events, released at a special 
televised session of the Federal Assembly. The commission’s report was read
before the Federal Assembly on March 22, 1991. This highly public and politi-
cized form of exposure led to “lustration”80 and epitomized the uses of knowl-
edge about the past as a purge, a policy discussed in chapter 5.

In Warsaw, the hope of political change was raised and extinguished on De-
cember 13, 1981. On that day, Poland’s then-political leader, General Wojciech
Jaruzelski imposed the martial law that crushed the opposition Solidarity move-
ment. After 1989, the historical moment became the subject of a specially con-
vened parliamentary (Sejm) Constitutional Accountability Commission.81

While Poland had in large part eschewed a policy of retribution, the Parlia-
ment’s investigation into the events of December 1981 was a rare look back. The
burning question driving the historical investigation was, Who was responsible
for the repressive period known as “the internal invasion” of Poland, “we” or
“they”? To what extent was the country’s repression attributable to internal or
external responsibility? Whether external or not, to what extent was the nine-
teen-month crackdown on Solidarity justifiable to avoid a Soviet invasion? Was
it justified by necessity? Even in the absence of  further criminal inquiry,
Jaruzelski’s regime would at least be held historically accountable.

October 31, 1956, the date of the violent suppression of the popular upris-
ing against dictatorship, was the turning point in Hungary. What drives transi-
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tional inquiry is the question of who was responsible for the suppression of
1956. The predecessor regime or the Soviets? We or they? The promise of an
independent history of the uprising was fanned by newfound access to Soviet
files. Nevertheless, ultimately, access to the archives did not much clarify and
certainly did not settle the question of historical accountability, such as
whether 1956 was an invitation to an occupation or a full-fledged invasion?82

There was enough to suggest cooperation and collusion between the Soviets
and the domestic Communist Party apparatus in the 1956 suppression. The re-
ports revealed that leaders of the Communist Hungarian Socialist Worker’s
Party and military commanders were responsible for the deaths of thousands
in the 1956 uprising.83 Though the investigation into the invasion began with
an inquiry into the foreign occupier (“they”), pursuant to an externalized con-
cept of responsibility, it ultimately led to a more internalized concept—and the
question, Who are “we?” This historical inquiry would lead to the pursuit of
criminal accountability discussed in chapter two of this book.

In unified Germany, as elsewhere in the region, historical inquiry began
with the question of national collective responsibility. Here, a more sweeping
historical inquiry was undertaken than anywhere else in the region. The Eppel-
man Parliamentary Commission, named after its chairman, a leading former
East German dissident, had a much broader mandate than other East European
commissions to explore not merely responsibility for the occupation but also the
broader reasons for the repression.84 The commission was charged with explor-
ing popular support for the Socialist Unity Party (SED) regime, even going as
far as to review the role of Ostpolitik—West Germany’s accommodationist poli-
cies in supporting the East German dictatorship.85 The focus of the investiga-
tion was the attribution of broad historical accountability, and then, as the in-
vestigations unfolded, they gave way to more individualized investigations of
collaboration and resistance. Both the Czech November 17 Commission and
Hungary’s 1956 inquiry sparked criminal investigations,86 and ended in wide-
spread administrative purging from political office.87 The truth of what had
happened in the country ultimately came down to tests (or trials) of political
loyalty—what one might regard as the truth of its subjects. These continuities
in the historical and administrative responses in the transition throughout the
region suggest that the critical law acts or promulgations are reconstructions of
truth and displays of collective knowledge that are inextricably connected with
political power and reconstruction of the political.

Historical Justice in Communism’s Shadow

Who controls the past controls the future; who controls the present
controls the past.

George Orwell, Nineteen Eighty-Four

To what extent should archives created under repressive rule be relied on in
transition as if they were in ordinary administration shifts in working democ-
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racies? Archives refers both to government records and to the place where they
are housed—the seat of government. So it is that in the transitions out of to-
talitarian rule, the control of state history became utterly conflated with the
control of political power. Truth inheres in the context of coerced ideological
control. In this context, what is the meaning of normative transformation?
This is the central question concerning the past state archives in the region.
The question of how to treat archival historical knowledge has become deeply
enmeshed in the politics of transition: The secrets of the political past are in-
extricably linked to control of the political future; historical inquiry quickly
gives way to the politics of exposure.

How to resolve the dilemma of the legacy of totalitarian state histories?
The most radical measure would be to destroy the files, as an auto-da-fé.88

Burning the files would mean drawing a bright line between regimes. History
could begin again. Burning the files seemed justified by the sense that they
were at least in part unreliable and at worst ridden with lies. Protecting the old
state files gave the succeeding regimes enormous power to destroy individual
reputations thus perversely continuing the totalitarian legacy, while burning
the files seemed to forever ensure against history’s repeating itself.

Still, burning the files also seemed too radical. What if destroying the files
did not necessarily quell suspicions about past collaboration? Suspicions
could well persist, fueled by other sources. A more troubling consequence of
burning the state archives was that the record of a long period of national his-
tory would be destroyed. Ordinarily, administration shifts in democracies pre-
sume succession in the archives,89 precisely because state archives—like
other state property—are elements of national identity. The analogy to work-
ing democracies militated for continuity of the files and the opening of the old
archives. Indeed, such continuity seemed to be the hallmark of a rule-of-law
system. But was the analogy appropriate? Competing rule-of-law considera-
tions, instead, pointed toward discontinuity and breaking away from the old
archives. Consider the ethics of a successor regime’s relying on information
previously gathered coercively and surreptitiously by invasion of privacy or,
even worse, grave rights abuses. In established democracies, there are con-
straints in place on governmental information gathering, in part, relating to
the protection of individual reputation and dignity rights. In a liberal state,
there would be no space for archives such as those created in the post-totali-
tarian countries. Should the violations by its predecessor regime matter to the
successor? Arguably these concerns are less vital for a successor regime; how-
ever, when fact-finding was conducted under a prior repressive regime, by its
reliance on the prior regime’s records, the successor regime operates as if it is
an ordinary administration shift under continuous rule of law. Ongoing re-
liance on the ancien régime files complicates the consolidation of liberal rule.

At the same time, however, as the succession of the files poses a lingering
threat to the legitimacy of the regime, opening the ancien régime’s files 
offers an appealing symbol of the open society. Close to a half century of 
repressive state security militated for entirely open access. The alternative was
a Latin American–style “truth commission,” which would take control of the
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files. Yet, after Communist rule, the truth commissions that captured the 
public imagination in transitions from military dictatorship had little or no
currency.

The varying transitional responses are not well explained in terms of the
prevailing realist perspective, for diverse state responses do not appear to turn
on a simple calculus of the balance of power. The question of whether there
are public inquiries is hardly explicable in terms of ordinary understandings 
of political power. In the transition, knowledge and power are inextricably 
connected, mutually constituted and constituting. The post-Communist bloc’s
pursuit of measures varying from those of other transitions is thus better ex-
plained by the social meaning of party, of ideology, and of the locus of control
of history and truth in that community. The construction of transitional his-
tories is shaped by historical and political legacies in the region. The con-
verse is also true; the present political context and culture affects the selective
nature of historical retrieval, as well as the form of the truth production
processes.

The former Communist bloc has struggled desperately to find its own way
to deal with the old archives’ terrible legacy. The question of what to do with
the state files sparked the greatest public debate in countries with the most re-
pressive security apparatus. This again reveals the ongoing force of legacies in
shaping the direction of the transitional response. Unified Germany and the
former Czechoslovakia in particular struggled with varying approaches to their
repressive security states’ legacies. Each country experimented with varying
levels of freedom and access to the ancien régime archives. Ultimately, the 
resolutions in both countries were compromises, involving neither destruction
of the archives nor full access.

Behind the Berlin Wall, there was no greater symbol of Communist re-
pression than the miles of East German state police (“Stasi”) files. For forty
years, the state, through its security ministry and under the aegis of the Com-
munist Party, had amassed documentation on its own citizens. The numbers
alone were staggering; out of a country of eighteen million, more than a third
were subjected to state surveillance.90 There were said to be “six million” files,
the same figure cited for victims in the Holocaust, fueling the historical 
analogy to World War II repression and supporting the argument that this time
around, Germany would “deal” with its past.91

With the political change, the question arose of what to do with the state
files. If repression depended on secrecy, justice depended on exposure. So it
was that from the beginning of German reunification, there appeared to be
strong societal support in favor of opening the files. Thus, the Act Regarding
the Records of the State Security Service of the Former German Democratic
Republic (Stasi Records Act) was adopted “to give the individual citizen the
possibility of access to the personal data stored concerning him, so that he can
clarify what influence the state security service has had on his personal des-
tiny.”92 Yet, what became clear was that even for the victims of prior state per-
secution, freedom of information was not necessarily desirable. Opening one’s
file could mean finding that one had been spied on by family or friends, to the
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ruin of careers, friendships, even marriages.93 Moreover, from the start, the
opening of the Stasi files defied easy expectations, revealing their strange two-
sidedness. Though in name a victims’ rights measure, the Stasi files legislation
never transferred the state’s custody over the state files, allowing even victims
only limited access. Moreover, though the files documented victims of state
surveillance, they also implicated many in the security apparatus. Given their
ambiguous Janus-like aspect, the opening of the files could hardly be said sim-
ply to vindicate victims. Other purposes were to “ensure and promote the his-
torical, political and judicial reappraisal of the state security service.”94 Ac-
cordingly, files were deployed in the purging of the public administration.95

The work of the independent commission created to regulate access to the
Stasi files soon became the conduit to the purging of collaborators. Once the
policy was put into motion, the Stasi files law seemed inadequate to its sub-
ject. The question of what was the societal interest in the files could hardly be
answered in the abstract; and it was disingenuous to pretend that there existed
a societal consensus on opening the files. Even victims had conflicting inter-
ests in the files, but the law regulating the files offered no guidance for recon-
ciling these interests. When, in the transition, the state files were used once
more to exclude persons from public life, the legacy of the repressive past cast
its long shadow.

Whose archives and whose truth? Who had a legitimate stake in the old
state histories? To what extent did the old regime’s files “belong” to the indi-
viduals whose names they bore?96 Or should access be granted perhaps as well
to third parties, such as journalists, historians, and others? The old state files
triggered all sorts of questions that transcended the perpetrators and victims.
Resolving these dilemmas necessitated somehow accommodating the societal
and individual interests in clarifying the past, while also protecting other pri-
vacy rights, as well as other societal interests in controlling access. The question
was whether the policy regulating victims’ access ought to regulate access to the
files for less-benign purposes. Privatizing the old state histories, as exemplified
in unified Germany, constituted a critical response to the prior regime. If, be-
fore, information was entirely in the state’s hands, the successor policy was to
let it go instead to the private domain.

The Czech approach appeared the opposite, as even the successor regime
continued to perpetuate state control over the files. In the Czech Republic as
in Germany, the principle guiding the old state files was nominally disclosure:
evident in the Czech policy known as “lustrace” or “lustration,” from the Latin
lustrare, “to shed light” on the past.97 Yet, from the very beginning of the tran-
sition, lustration’s purposes and its risks were clear, as opening the state secu-
rity files could well mean clarifying the past but also its attendant purging, 
excluding Communists and collaborators from participating in political life.
Thus, perhaps paradoxically, greater access would still mean political exclu-
sion. In the first free elections, conducted in the shadow of the files, the files
themselves became the democracy’s predominant political test. When the files
were used as a form of blackmail to induce political candidates to self-purge or
engage in “voluntary” self-disqualification, the attendant enormous political
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controversy culminated in the enactment of a law to regulate the files. Under
the lustration law, access to the files remained squarely under governmental
control. Even more troubling, the very same commission that controlled the
files for the purpose of lustration also had the power to decide whether “lus-
trated” persons would be purged from their employ.98 The powers to establish
the truth about the past, as well as to shape the present political domain, were
concentrated in the same institution—hauntingly, just as under Communism,
in the Ministry of the Interior. This persistence of past legacies appeared also
to be true elsewhere in the region. Lustration evinced the thin line between
the politics of memory and the politics of disclosure. In the very institution
which state documentation had been wielded as a weapon under Commu-
nism, it continued to be so used during the transition. While in the past the
files had documented charges of subversion of the Communist state, in mirror
fashion they now documented charges of collaboration. So it is that the old
state archives were still being used to control politics in East Europe. The past
state histories were still being used to punish, to exclude, and to disqualify.
The specter of new purges grounded in old state histories and past purges
evoked the Marxist vision of a recurring history.

What is evident in wrenching struggles throughout the region is that the
question of what rule ought to govern the old state histories could not be sepa-
rated from the question of their prospective transitional uses. In radical po-
litical flux, the pursuit of historical justice underscored the contingency of
what is considered salient knowledge. While especially apparent in transi-
tional periods, the contingency in how we know what we know is also present
in established democracies and in legal systems in ordinary times. Thus, what
rule governs knowledge in the law always depends on its purposes and uses;
the rule is a function of knowledge’s relation to prospective uses under the
law. Thus, the relevant question in the law becomes, knowledge as a predicate
for the definition and exercise of what legal claims, rights, or duties? Legal
rules structure the relation that knowledge bears to power. Thus, for example,
when historical knowledge serves as a basis for criminal justice, American law
demands the highest standard of proof, “beyond the shadow of a doubt.” For
other public purposes, such as conditions for participation in the public
sphere, the determination must be supported by “clear and convincing evi-
dence.” Finally, the historical knowledge that is a basis of civil rights or duties
must amount to a “preponderance of the evidence,” the standard of truth ad-
hered to more broadly by journalists and historians. In its constitutional re-
view of lustration, the Czechoslovak Constitutional Court held that the ques-
tion of what evidentiary rule applied to the files depended on their reliability
and their prospective uses. Though it upheld the lustration law’s constitution-
ality, some parts of the files were considered unreliable and, therefore, consti-
tutionally impermissible bases for the imposition of political disabilities.99 The
standard of historical knowledge as a constitutional matter was said to be re-
lated to the files’ purposes. In its ruling, the court drew a thin line of disconti-
nuity between the past totalitarian system and the rule of law. The principle of
historical justice was not a question to be decided in the abstract but guided
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by varying evidentiary standards that related to particular political problems.
The question of what rule governed access to the ancien régime archives de-
pended on their prospective political uses. The approach taken ultimately fol-
lows an American case-by-case approach toward governmental information
largely eschewing a general rule.100

The long shadow of the totalitarian state histories can be seen in the re-
gion’s ongoing struggle with its legacy of inherited state archives. Whereas,
after decades of repression, political change meant opening the ancien
régime’s archives, opening the old state files would not automatically bring
about the open society. Propounding a new rule of law regarding the old
archives was inherently paradoxical, for it meant maintaining the fiction of full
legal continuity with the prior regime, even as the change in the rule regulat-
ing the archives through new, more permissive rules of access constituted a
form of liberalizing discontinuity. The ancien régime’s archives have a pro-
found symbolic force, recalling again the paradoxical ongoing legacy of totali-
tarianism: at the same time evoking that repressive rule and holding out the
promise of a knowledge that is potentially transformative of the public sphere.

Freedom of Information: Entrenching Future Access

The truth regime associated with the totalitarian security state has ongoing
implications for the approach to governmental information in the transition,
as is seen in the responsive measures taken in liberalization that are peculiar
to the legacies in the region. The change in rules regarding citizens’ access to
information responds critically to the repressive past. Under totalitarian rule,
the state controlled its archives, and access to the archives was on a largely ar-
bitrary basis.101 In the transition, as the move to democracy is seen to depend
on civic participation predicated on freedom of information held by the state,
there is political impetus toward greater access to the state archives.

Even in working democracies, weighing interests in access to information
against those of privacy is a delicate balance. Freedom of information is regu-
lated by a rule of law. It comprises a balance of rights to freedom of informa-
tion and expression and other individual rights, as well as state interests.102

Thus, in the United States, for example, governmental documentation is con-
trolled by law protecting an open government’s information policy, while also
protecting individual privacy interests. Under American law, for example,
agency records not exempted from disclosure for reasons of privacy or national
security are, in principle, open to citizens. Whatever conflicts may exist are
reconciled by a balancing test: The balance struck weighs individual privacy
rights against the public’s interest in disclosure.103 In the United States, “in-
former’s” privilege may well be analogous to the problem of secret police col-
laborators in East Europe. Even when formerly confidential police records are
revealed in the United States, the government has a privilege to maintain the
confidentiality of its informers by blacking out their names.104

The sense in which the response to the predecessor Socialist legacy is
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“critical” is seen in the successor regimes’ attempts to shore up what had been
eviscerated, to reconstruct the public and private spheres. This reconstructive
work occurs largely through the recognition of constitutional rights to privacy
and freedom of information. Many of the new constitutional protections ex-
pressly respond to the problem of the absence of privacy under the predeces-
sor regime by controlling the extent to which the post-Communist states can
collect information on their citizens. Thus, for example, the Czech and Slovak
Constitutions provide: “Everybody is entitled to protection against unautho-
rized gathering, publication or other misuse of personal data.”105 The Sloven-
ian Constitution prohibits the “use of personal data in conflict with the pur-
pose of their collection.”106 The Hungarian Constitution provides that
everyone “shall have the right to good reputation, the inviolability of the pri-
vacy of his home and correspondence, and the protection of his personal
data.”107 The Croatian Constitution declares, “Without the consent from the
person concerned, personal data may be collected, processed and used only
under conditions specified by law.”108 Nevertheless, despite these provisions,
without more, these efforts at constitutionalizing constraints on governmental
control over documentation appear to be unenforceable, for they neither pro-
hibit the state from collecting data nor set a standard regulating archives.
These constitutional constraints appear to require only the minimal rule-of-
law standard—that any state collection of information be according to law.
Other types of constitutional constraints on governmental data would limit its
collection based on a voluntariness standard. Thus, the new Russian Constitu-
tion states that “[i]t shall be forbidden to gather, store, use and disseminate in-
formation on the private life of any person without his/her consent.”109 The
Estonian Constitution similarly prohibits “state or local governmental au-
thority or their officials from collecting or storing information on the beliefs of
any Estonian citizens against his or her free will.”110 Controlling the creation
of state data is one way the constitutions in the region attempt to transform
the prior legacy of state histories. The idea is to limit the state’s unfettered ac-
cess to the individual, thereby drawing a new line to delineate a fledgling pri-
vate sphere.

At the same time as they seek to redefine the terms of the control over in-
dividuals and their privacy, transitional constitutions enact critical transforma-
tion of the terms of the citizen’s access to the state and expand this freedom.
Thus, for example, Russia’s constitution requires state and local government
to “provide each citizen access to any documents and materials directly affect-
ing his/her rights and liberties.”111 Slovenia’s constitution provides that “all
persons have the right to acquaint him/herself with personal data.”112 Esto-
nia’s constitution gives a citizen the right to obtain information about himself
or herself “held by state and local government authorities.”113 According to
the Bulgarian Constitution, “Citizens have the right to obtain information
from a state authority or establishment on matters of legitimate interest to
them, provided that such information is not a state secret and does not violate
the rights of others.”114

Constitutional changes elaborated after Communism point to simultane-
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ous attempts to forge new boundaries limiting state access to citizens and 
expanding citizens’ access to the state. In the post-totalitarian transitions, the
critical transformative response to prior abuses is to deprive the state of power
previously abused and to limit the potential for abuses through constitutional-
ization of individual rights to privacy and access to information. The critical re-
sponse by constructing freedom-of-information standards is a step toward a
more open society.

The struggle over the ancien régime’s files after Communism reveals the
extent to which the meaning of historical accountability in transition mani-
festly depends on the nature of prior legacies of injustice. Historical justice
after Communist rule, as after other sorts of repressive regimes, seeks greater
disclosure of documentation of state wrongdoing suppressed under prior rule.
Beyond that, there are differences. In the postmilitary transitions, when the
predecessor dictatorship acted with utter impunity, failing even to concede the
fact of the wrongs committed, historical justice signified a construction of
state history, a building up of documentation, largely through testimony 
witness by witness, fact by fact. In the former Communist bloc, such official
narratives have largely been eschewed, for documentation abounds; historical
justice implies a tearing open of amassed state history, file by file. In the post-
military transitions, successor institutional changes respond chiefly to the un-
certainty created by the absence of state documentation, concentrating new
power in institutions charged with the investigation and documentation of
rights abuses. Other changes of a legislative and regulatory nature, particu-
larly regarding the law of defamation, seek to protect nonstate actors in their
investigation and publication of information, in particular, political speech,
though this may well be at the price of other rights and interests in transition.
In the post-Communist transitions, by contrast, institutional change has been
directed to controlling public investigations, protecting individual privacy, and
constitutionalizing citizens’ right of access. These disparate responses reveal
that the content of historical justice is forged in the context of transition and
in the legacy of repressive rule. The meaning of historical justice is itself
highly contingent on past persecution and, in particular, on the predecessor
regime’s uses of history and knowledge.

Experiences in periods of political transformation suggest that, despite
varying legal cultures, states frequently turn to some form of historical ac-
countability. The question arises: What is the relation between historical jus-
tice in transition and accountability in established democracies? It is this:
Legal responses to tyranny forged in the crucible of transition illuminate back-
ground values underlying established democracies’ governance of official 
documentation and information. The transitional dilemmas and related legal
responses discussed above reveal issues and resolutions that often transcend
these extraordinary periods. Thus, for example, in contemporary times, the
boundary between the “public” and the “private” spheres is often in flux, and,
therefore, the questions are in public debate. The historical response has long-
range implications that transcend the individuals involved, and reach the col-
lective and the nation. Indeed, the historical response helps construct the col-
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lective’s political identity. The above responses to the transitional dilemma
may help inform the way societies think about the significance of these bound-
aries in nontransitional times.

History’s Law

“History will be the judge”—the truth will withstand the passage of time.
Common sayings reflect popular intuitions regarding the relation of historical
interpretation to time, suggesting that somehow historical judgment evolves
with its passage. Certainly at the descriptive level, this appears true. Often
many generations pass, whether after war or repressive rule, before societies
are able to confront their history. Though the struggle for historical justice
rages in transitional periods, its meaning is often revisited and subject to
change. With the passage of time, interceding political events and historio-
graphical developments all bear on historical interpretation, which means that
such interpretations undergo change. Thus, the passage of time presents a
dilemma for the possibility of attaining historical justice. To what extent do
transitional understandings of historical justice, whether produced through
individual trials, commissions, or other processes, endure over time? Do
changed readings over time challenge the possibility of establishing any single,
fixed understanding of past state repressive legacies? Does this mean transi-
tional historical justice is merely transient and political?

The “Historians’ Debate”: Drawing a Line on the Past

The transitional productions of history discussed so far illustrate the signifi-
cance of both political legacies and contemporary political frameworks in
shaping collective history and memory. Nevertheless, these constructions, too,
have their limits. The debate over revisionism in World War II–related history
illustrates the limiting of permissible historical accounts. 

The paradigm of the problem of historical justice after the passage of time
is contemporary Germany’s attempt to integrate its World War II past into na-
tional history. At the heart of the German debate, more than a half century
after the war, was the question of whether there is a historical understanding
that can withstand the test of time. The historikerstreit, “historians’ debate,”
began in 1985 with the publication of Joachim Fest’s The Guilt-Laden Memory,
challenging the prevailing understanding of the war and contending that the
real enemy was the Soviets, not Germany. Other historians joined in the de-
bate with similar challenges to the prevailing postwar account of Nazi wartime
responsibility. In The Past Which Will Not Pass On, Ernst Nolte compares 
Nazi crimes with Soviet action in the Gulag, intimating by the comparison
that there was nothing special about the Nazi persecution. If Fest and Nolte
attempt to normalize the prevailing historical understanding of Germany’s
wartime responsibility, Andreas Hillgruber’s Two Kinds of Ruin: The Shattering
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of the German Reich and the End of European Jewry is an even more forceful
challenge to the established understanding, for Hillgruber’s account trans-
forms Germany from perpetrator of genocide to its victim.115 The challenge
from within academia coincided with political efforts of the Helmut Kohl ad-
ministration that also seemed intended to transform the prevailing under-
standing of the German past. From the apposition within the same diplomatic
trip of two highly publicized visits—a concentration camp together with the
Bitburg military cemetery—the highest echelons of the German government
sent the message of the equivalence of Germany’s military casualties with its
persecution of civilians.

Another example following the Soviet collapse are accounts of the horror
of the Gulag drawing from newly opened Communist archives juxtaposing the
evils of fascism and communism as “two kinds of totalitarianism.”116

What is at stake in these challenges? The historians’ debate has been
characterized by philosopher Jürgen Habermas as a “campaign for the revision
of the Nazi past.”117 The question was whether, after the passage of time, the
historical account of the World War II genocide of the Jews would be pre-
served as the official account or whether, over time, the account could legiti-
mately change, perhaps in the light of contemporary human rights abuses.118

New versions of wartime persecution challenged the established account in a
number of respects: as to the nature of the wrong, the status and responsibility
of perpetrators, and the rights of victims. The significance of the hermeneuti-
cal debate over the Nazi past lies in its implications for the state’s self-under-
standing. Some historians, like Charles Maier, suggest that the significance of
this historical development lay in the beginnings of “comparative genocide.”
The challenge was to the prevailing understanding of Germany’s calculated,
systematic extermination of its wartime enemies as sui generis. Comparisons
to Soviet persecution undermined the established view of the singularity of
German criminal responsibility. Other historians and philosophers, like
Habermas and Martin Broszat,119 suggest that what is at stake instead is a dif-
ferent perspective on historical justice, not as it relates to interpretation of
perpetrators’ responsibility, but with profound implications for victims’ histori-
cal due. Even historical justice is potentially restorative, with the liberal poten-
tial of affording victims’ dignity and even ultimate corrective justice.

Are changed readings of the Holocaust and other persecution inevitable
with the passage of time? Can historical justice really be fixed for all time? The
problem of changed readings of the war arose in the context of a much
broader scholarly debate over historical interpretation and representation.
Contemporary historical theorizing presumes the inevitability of changes in
interpretation, particularly over time; indeed, the historians’ debate poses the
challenge in terms of changes in interpretation. In this line of theorizing, his-
torical interpretation can never be considered neutral or objective but is al-
ways situated in a particular political context.120 Yet, the question of the per-
missible parameters of characterization of World War II persecution, after the
passage of time, framed this interpretive debate in its most extreme form.
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When the question of whether there were principles defining the permis-
sible bounds of historicization was leveled at Nazi atrocities, the theoretical
debate was brought into grim focus: Were there no principles to guide histori-
cal truth, even of a history whose truth seemed so self-evident? Were there to
be no limits to the parameters of historical interpretation, relativization, revi-
sionism, and ultimately, “denial?” If not in the case of genocide, then when?
Even for arch relativists, Auschwitz posed the limiting case. Despite the appar-
ent inevitability of change in historical interpretation after time, the question
posed is whether there were any limits on the sort of narrative that could be
told.

The danger of the reinterpretation of critical political events—the crux 
of the historicans’ debate—underscores what is at stake in the successful tran-
sition from an oppressive unjust system to a liberal democracy: For political
and social change is predicated on change in interpretation. What changes is
how persons interpret events around them. Yet, what the historians’ debate
pointedly raises is that the line, as it were, between interpretations is not 
always clear. The attempts to control historical interpretation speak to the 
significance—in the face of new challenges of racism and xenophobia—of 
preserving a liberal state narrative.

Preserving Historical Justice through the Law

Though there are occasional challenges to revisionist interpretations of histor-
ical accounts, ultimately, the limiting principles that cabin permissible histori-
cal interpretations have not come from within the academe; to the extent lim-
its have been leveled in the affected societies, it has been through and by law.
Even when the historical production is unofficial, legal processes are often re-
sorted to so as to preserve an established historical account. A look at these
legal responses illuminates how historical narratives become entrenched.

How to fix an enduring historical account of an evil past? Transitional so-
cieties commonly attempt to entrench historical accounts of past persecution,
and, as the experiences discussed above reflect, the very production and 
preservation of historical accountings are regulated through law. Most explicit
are the trials and truth commissions used to create official records, which in
and of themselves limit possible counteraccounts. Yet, amnesty laws too, in
and by their silencing effect, can be used to protect a single historical account.
Preserving a particular national narrative depends on ongoing control of the
official history, as well as of the alternative historical accounts. Maintaining
such control becomes increasingly difficult after the passage of time. An illus-
tration is the revival of the issue of the disappearances in Argentina, more
than a decade after the transition, with a former navy captain’s confession of
participation in disappearances.121 So, despite a consensus struck at the time
of transition to limit the confrontation with past wrongdoing, one person’s
struggle with his conscience reopened the question. Challenges after time re-

Historical Justice 105



flect the dissatisfaction with transitional compromises—and a willingness to
entertain other accounts.

The adjudication process with its evidentiary standards also enables the
creation and protection of an established account. Principles of legal adjudi-
cation, case by case, delimit the parameters of historical debate. One such
strategy is the principle of “judicial notice,” whereby courts accept, without 
formal proof, the truth of particular facts. “Judicially noticeable” facts are those
generally known in the community or capable of determination through ordi-
nary sources. Instances of application of this principle concerning World War II
persecution lead all the way back to the Nuremberg trials, where the tribunal
was under obligation to take “judicial notice” of “facts of common knowl-
edge.”122 United States cases concerning war-related offenses have taken judi-
cial notice of persecution. When they take judicial notice, courts are saying that
such facts are so notorious as not to be disputable.123 Through the adjudicative
principle of judicial notice, the judge recognizes those historical events known
and incontrovertible in the community and assumes the power to decide what
historical controversy belongs outside the parameters of legitimate legal chal-
lenge and outside reasonable historical debate. Through this mechanism, indi-
vidual victims’ memories can be formally recognized, appropriated, and incor-
porated into a greater, formally acknowledged, collective history.

The entrenching of a particular historical account can also be effected
through legislation regulating and controlling counteraccounts. One way this
process has been accomplished in transition, previously discussed, are
amnesty laws that quite literally enable the official repression of past mistreat-
ment. For this reason, amnesty legislation often sparks conflict, with some ob-
jecting that such legislation censors the voices of victims who seek fuller ac-
countings, dissident perpetrators, and others in the society who might seek an
independent account of the past. Countries directly affected by Nazism have
also turned to regulation to preserve a particular account. Since the war, many
countries in Europe have civil laws providing causes of action for defamation
relating to wartime genocide. For example, propagation of the so-called
Auschwitz lie, the attempt to deny the historical truth of the Holocaust, has
for some time been treated as a form of group defamation giving rise to civil li-
ability. These censorship laws have generally been justified in terms of the his-
torical justice owed persecution’s victims and of the potential harmful impact
of a counteraccount. Since the advent of the historians’ debate, there has been
a flurry of criminal lawmaking designed to preserve the prevailing account of
wartime persecution. Race-hatred writings were previously against the law.124

Holocaust denial now creates a basis for criminal prosecution. According to
the new laws, if a person “approved, denied or made light of acts of genocide
perpetrated under the Nazis” and the insulted party is a member of a group
persecuted “under the National Socialist or another violent and arbitrary dom-
inance,” this act gives rise to criminal liability. These censorship laws, like the
civil laws, are justified in terms of the duties owed victims and the harmful im-
pact of such counteraccounts.125 Thus, in recent years, Germany’s Federal
Constitutional Court held that the denial of the Holocaust is not protected
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under the Basic Law’s guarantee of “freedom of opinion.” The use of the ex-
pression “Auschwitz lie” (Auschwitz Lüge) constitutes a punishable violation
of the rights of Germany’s Jewish citizens.126 In Germany, the courts have
treated the facts of the Holocaust as established, requiring no formal proof.127

Similarly, a French law first enacted in 1990 criminalizes “revisionism,” or the
denial of the Nazi genocide.128 In Canada, similar criminal sanctions barring
“knowing falsehoods” have been deployed to censor revisionist World War
II–related writings.129 By shifting from civil to criminal sanctions, contempo-
rary legislation moves beyond concern with the harm of such speech for vic-
tims of World War II to its effect upon the society. Criminalizing revisionist
history expresses a conviction that the competing accounts are not merely in-
sults to individual victims but also wrongs done to the community. The harsh-
est form of law is being used to ensure a distinct conceptualization of histori-
cal justice: one affording victims of grave state persecution the right to an
enduring historical account, with its protection ensured and enforced under
the criminal law. For example, in a prosecution brought under French law, the
court held that “the necessary limits to freedom of expression include respect
for the memory of victims.”130 And a German case holds that “anyone who de-
nies the murder of Jews in the ‘Third Reich’ insults every one of them.”131 Yet,
it is unclear how this justification will weather the passage of time. Contempo-
rary European legislation expands upon the Holocaust-denial legislation to
regulate denial of all persecution, such as crimes against humanity or geno-
cide, whether perpetrated under Nazis or subsequent repressive regimes.132

Other contemporary criminal legislation is primarily aimed at protecting per-
secution’s victims. The laws are also premised on a broader view of the harm,
namely, that there is a larger societal interest in protecting a historical 
account.

The law is used to protect an entrenched account of state persecution by
circumscribing other accounts. Thus, for example, in Europe after World War
II, a broad array of speech legislation was enacted, linking past and present,
criminalizing “hate speech” against protected victims of wartime persecution.
Hate-speech laws link prior persecution with contemporary events that, in
some way, revive contested histories or the operative political abuses. Hate-
speech norms criminalize propaganda reviving the country’s past persecution.
These forms of legal responses appear prominently in existing international
law. Thus, the Universal Declaration of Human Rights, Article 20, provides
that “any advocacy of national, racial or religious hatred that constitutes in-
citement to discrimination, hostility or violence” shall be prohibited by law.133

Article 4 of the International Convention on the Elimination of All Forms of
Racial Discrimination provides that states should prohibit the “dissemination
of ideas based on racial superiority or hatred, incitement to racial discrimina-
tion.”134 The International Covenant on Civil and Political Rights at Article 20

similarly provides that “any advocacy of national, racial or religious hatred that
constitutes incitement to discrimination, hostility or violence shall be prohib-
ited by law.”135 Many European countries have similar laws. Germany’s Crimi-
nal Code prohibits “attacking the dignity of others by inciting hatred against

Historical Justice 107



parts of the population, calling for violent measures against them, or insulting
them, maliciously exposing them to contempt or slandering them.”136 In Den-
mark, making racial or ethnic slurs is a criminal offense.137 Publicly threaten-
ing or expressing “contempt for a group of a certain race, skin color, [or] na-
tional creed” may result in a prison sentence of up to two years in Sweden.138

Britain’s Race Relations Act made criminal any “stirring up hatred, publishing,
distributing, or using in public any threatening, abusive or insulting material
against others on the basis of color, race or ethnic origin.”139 In the United
States, a history of slavery, segregation, and enduring racism has spurred a
spate of “hate-crime” legislation. Though the legal tradition is heavily speech-
protective, hate-crime laws increase the penalty of crimes when they are com-
mitted because of racial bias or similar persecutory motive.140 In a constitu-
tional challenge, a law censoring hate speech was upheld because “this
conduct is thought to inflict greater individual and societal harm.”141 Though
the circumscribed conduct may be private action animated by racial animus,
against a prior history of state action, it is a revival of prior persecution, hence
the heightened condemnation. Responding to such wrongdoing revives and
reentrenches the transitional moment.

The turn to the law to protect a particular historical account can occasion
profound dilemmas, because such regulation often competes with other soci-
etal interests associated with the liberal state, such as unbounded freedom of
expression.142 How these dilemmas are resolved varies in transitional societies
depending on the political context, as well as on the particular legacies of injus-
tice. Thus, for example, in Germany’s constitutional scheme, the dilemma is re-
solved by a normative principle providing for the overriding of speech interests
deriving from the wartime abuse of racist propaganda.143 “Whoever abuses
freedom of expression . . . in order to combat the free democratic basic order,
shall forfeit the basic rights.” By contrast, in Anglo-American history, in which
tyranny took the form of curtailment of expression,144 the balance in the ju-
risprudence tends to come out the other way. Absolutism and censorship are the
primary evil. What constitutes the primary value of historical justice, as the
above practices suggest, is not universal but contingent, relating instead to dis-
tinctive legacies of injustice. Transitional responses to repressive rule helped to
forge contemporary norms structuring the diverse conditions of liberal political
discourse.

The attempt to entrench any one historical account itself raises questions
for liberalism. This question arose in the wave of transition following the
Communist collapse, when there were those advocating with the conceded fall
of Communism that this was at long last the time to entrench the identity of
Western capitalism, supposedly bringing to an end a central historical dialec-
tic.145 Nevertheless, these claims did not fully capture the extent to which
even “post-Communist” history was not posthistory but was itself situated as
part of a transitional dynamic and a historical identity and within a particular
context deemed progress by virtue of the immediate repressive past and the
transitional circumstances of justice. Might it not be a normative imperative
of the liberal state that it allow for ongoing historical change?

108 Transitional Justice



Poetic Justice: The Narratives of Transition

Let us again return to the question posed at the beginning of this chapter: What
is the relation of historical processes to liberalizing political transformation?
The chapter began with discussion of what role historical inquiry plays in re-
sponding to a state’s evil legacies and whether there is any correspondence be-
tween a state’s historical inquiry into its illiberal past and its prospects for
democracy. In this analysis, the normative question of whether historical in-
quiry constitutes the ideal transitional response seems beside the point; for
even without self-conscious historical productions, such as trials, investigatory
commissions, and reports, there is always a historical narrative. Transitional
narratives follow their own rhetorical structures, which are in and of themselves
constitutive of identity change. Transitional histories—the accounts of past
tyranny in liberalizing periods—constitute a distinctive narrative.

It is the narratives constructed at the time of transition that most clearly
bear out the normative claim about history’s relation to democracy. The very
narrative line propounds the notion of historical knowledge’s relevance to the
possibility of personal and social change. The historical accountings of transi-
tion in and of themselves constitute an account of the relation of knowledge to
the move from dictatorship and the prospects for a more liberal future. These
accountings propound a sense of justice that is “poetic.”

Transitional narratives are of a distinct form or genre, what might be re-
garded a mixed tragic-comedy, or tragic-romance.146 While the narratives of
transitions commence in tragedy, they end in a comic and romantic mode. In
the classical understanding, tragedy comprises the elements of catastrophic
suffering involving the fate of entire groups, cities, and countries, followed by
some discovery or change from ignorance to knowledge, a moment of clarifica-
tion.147 Just as ancient tragedy focused on the plight of individuals, whose
fate, due to their status, implicated entire collectives, contemporary stories of
suffering similarly concern affliction on a grand scale. 

Whereas transitional narratives begin in a tragic mode, at a certain point,
they switch over to a nontragic resolution; in classical literary categories, they
are characterized by a turn to a comic phase. The country’s past suffering 
is somehow reversed, culminating in a happy ending of peace and reconcilia-
tion. In tragedy, the role of knowledge seems only to confirm a fate foretold;
however, transitional accounts begin with terrible suffering, injustice, slavery,
murders, and so on, and something happens in these accounts, causing the 
persons enmeshed in the story to ultimately avert tragic fates and somehow 
adjust and even thrive in a new reality. In the convention of romance associ-
ated with transitional accounts, the change involves a critical juncture of self-
knowledge, where—unlike tragedy—the revelation of knowledge makes a 
difference. Transitional narratives in the context of changing politics take on a
distinctive form and fulfill a distinct role in the political change. Through com-
mission processes, in legal action, the polis as a whole is caught up in a plot of
transition.

As discussed below, the structure of transition is evident in both fictional
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and nonfictional accounts of transformation. Reports of these periods, as well
as fictionalized accounts, commonly adhere to a distinct narrative that runs
along the following lines: Though the prior regime saw massive state suffering,
that suffering is somehow transformed into something good for the country,
into greater national self-knowledge and enhanced prospects for an enduring
democracy. The national narratives read as tragic accounts that end on a re-
demptive note. Consider the stories told in the reports following repressive
rule. Begin with the reports’ names: Entitled Never Again, the Latin reports
promise that truth accountings can deter future suffering. For example, in the
first report of the Argentine National Commission on the Disappeared, the ac-
count of the country’s repression begins with a prologue declaring that the
military dictatorship “brought about the greatest and most savage tragedy” in
the country’s history. Nevertheless, the preface asserts that “[g]reat catastro-
phes are always instructive.” Catastrophic history is said to provide lessons.
“The tragedy which began with the military dictatorship in March 1976, the
most terrible our nation has ever suffered, will undoubtedly serve to help us
understand that it is only democracy which can save a people from horror on
this scale.”148 According to the account, knowledge of suffering plays a crucial
role in the nation’s ability to make the political transition to democracy.

The narratives in other transitional reports follow a similar story line. A so-
ciety’s confrontation with its past is deemed necessary to its transition to
democracy. The report of the Chilean National Commission on Truth and Rec-
onciliation asserts that historical accountability is necessary for the country’s
reconciliation. Disclosure and knowledge of suffering are said to have been in-
strumental in bringing the country together. The decree establishing Chile’s
National Commission declares that “the truth had to be brought to light, for
only on such a foundation . . . would it be possible to . . . create the neces-
sary conditions for achieving true national reconciliation.”149 According to
Chile’s report, the truth is the necessary precondition for democracy. This is
also the organizing thesis of the report of the El Salvador Truth Commission.
The story line is manifest even in the report’s optimistic title: From Madness to
Hope tells a story of violent civil war, followed by “truth and reconciliation.” Ac-
cording to the report’s introduction, it is the truth’s “creative consequences”
that “settle political and social differences by means of agreement instead of 
violent action.” “Peace [is] to be built on transparency of . . . knowledge.” The
truth is characterized as a “bright light” that “search[es] for lessons that would
contribute to reconciliation and to abolishing such patterns of behavior in the
new society.”150 Even the unofficial reports similarly claim that the revelation of
knowledge in itself constitutes a measure of justice. Thus, the preface to the un-
official Uruguayan Never Again report asserts that it is writing itself that consti-
tutes a triumph against repression. This account could be understood to make a
number of claims about the relation that historical knowledge bears to democ-
ratic prospects. The claim is that the transitional truth-tellings will deter the
possibility of future repression. It is the lack of “critical understanding which
created a risk of having the disaster repeated . . . to rescue that history is to
learn a lesson. . . . We should have the courage not to hide that experience in
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our collective subconscious but to recollect it. So that we do not fall again 
into the trap.”151 In transitional history making toward liberalizing rule, the
story has to come out right. Yet, the stories told imply a number of poetic leaps.
Is it the truth that brings on liberalizing political change, or the political change
that enables restoration of democratic government and the truth-telling? And
how exactly is the truth to deter future catastrophe? The theoretical claim that
it is the truth that is liberating—and that the “truth” enables the move to
democracy—seemed wrong almost everywhere. For the move out of dictator-
ship did not await the truth; indeed, the movement to free elections and a more
democratic political system generally precedes processes of truth production.
Nevetheless, despite the ongoing processes of political change, the idea is that,
until there is some form of clarification of the deception and ensuing self-
understanding, the truth about the evil past is somehow hidden, unavailable,
even external. So it is, for example, that in the post-Communist transitions, the
national histories tell a story of evil as outsider. The accounts begin with the oc-
cupation and popular resistance but culminate in collaboration. Transitional
narratives of dictatorship and repression begin with the representation of the
foe as foreign, unknown, and proceed to the progressively ever more troubling
discovery of collaboration closer to home and pervasive throughout the society.
In narratives of transition, whether out of repressive totalitarian rule in the for-
mer Soviet bloc or out of authoritarian military rule, what is most pronounced is
the tragic discovery.

Told this way, the profound implication of the revelation of knowledge is
that it introduces the possibility of future change, through the potential of
human action. Knowledge revealed somehow suggests that there is a logic to
the madness, to the evil, and even intimates that there is something to be
done. The notion is that had this knowledge been known, then matters would
have been different and, conversely, that now that the “truth” is publicly
known, the course of events will be different. This hope is the essence of liber-
alism. Accordingly, transitional accounts of a newly revealed knowledge re-
garding evil legacies are themselves glimmerings of a redemptive truth hith-
erto unknown in which lies the possibility of liberalization. Indeed, revealing
the possibility of future choice is what distinguishes the liberal transition. In
the transitional accounts lie the kernels of a liberal future foretold. 

In the stories told in the reports, it is the revealed truth that helps bring
on the switch from the tragic past to the promise of a hopeful future. How
does this occur? The story told is of a catastrophe, which is somehow turned
around. An awful fate is averted, as in dramatic narrative, by the introduction
of a magical switch. Transitional justice operates as such a device through the
introduction of persons with special access to privileged knowledge, such as
judges in trials, commissioners, experts, and witnesses. Mechanisms of libera-
tion and correction enable the shift in the societal story to move away from
catastrophe to redemptive future. The move to a more liberal society is en-
abled by a reckoning with the past; transitional narratives are generally pro-
gressive and romantic. There is also often a competing undertone of irony, of
defeatism, of conservatism. This is seen clearly in the narratives of East Eu-
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rope, in which the subjects of transitional processes are seemingly beside the
point: Those prosecuted (or purged) simply happen to have been in a given
place and moment in time, so that they could serve a role in the legal
processes; the apparent role is that of the sacrificed,152 as, for example, in the
border guards prosecutions at the lowest echelon of power in unified Ger-
many. In these accounts, the transitional processes are laid bare, and the legal
enterprise risks losing its presumptive legitimacy. Should the narrative be one
of historical repetition, of cyclical state evil, these times will not be maximally
transformative periods, but rather conservative transitions.

The literature of evil periods is comprised of literal accounts with a dis-
tinctive structure. Across political cultures, the representations in literature of
state persecution take a highly literal form. This form is seen in writings about
the Holocaust and World War II persecution and has tended to be largely tes-
timonials, following a literal style. A prominent example is Elie Wiesel’s
Night.153 The horror of the concentration camps is told in a dry literal ac-
count, adhering closely to the author’s personal experiences. Another example
in cinematic form is Shoah, which goes to extremes to present a realm of 
unrepresentability. This tension is captured by a hybrid form termed novela-
real; an illustration concerning Argentina’s dictatorship is Miguel Bonasso’s
Recuerdo de la Muerte in Spanish. A work of fiction that is most illustrative 
relating to the Stalin-era repression is Aleksandr Solzhenitsyn’s The Gulag
Archipelago, 1918–1956: An Experiment in Literary Investigation.154 As its sug-
gestive title, Literary Investigation, reveals, thousands of incidents of violence
occur within one narrative; the structure reads like an official report. The per-
vasiveness of the chronicle as a style of accounting for atrocity is thrown into
relief when it is deployed in the form of poetry. When poetry represents mass
suffering, it does so in miniature by means of the “microreport.”155

The literature of transition concerning evil legacies, like the official ac-
counts discussed above, reveals a similar transitional structure. Beginning as
tragedies of the country’s history, the narratives commence with a sense of po-
litical or economic disorder that ostensibly explains or offers reasons for the
military takeover. The narrative continues with a period of suffering shrouded
in repression, culminating in discovery and self-knowledge, which is the turn-
ing point that enables future change. A haunting example is Jacobo Timer-
man’s autobiographical Prisoner without a Name, Cell without a Number con-
cerning the period of Argentina’s military repression. In the book, Timerman
recounts the sad story of how he, as part of the Argentine elite, supported the
military takeover, expecting it would restore order. Instead, the military
plunges the country into greater bloodshed and, ultimately, even goes after
Timerman. It is only after experiencing personal betrayal and suffering that
Timerman comes to understand the depths of the military savagery. A reversal
of personal fortune enables deeper understanding of the country.

Narratives of transition suggest that minimally what is at stake in the
transformation from an oppressive to a more liberal system is a change in in-
terpretation. Societies begin to change politically when citizens’ understanding
of the ambient events change. It is the change, as Václav Havel has written, 
of “living within a lie to living within the truth.” So it is that many of the 
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fictional works coming out in this period are stories of precisely this change, 
of living within a lie, tales of deceit and betrayal, to the revelation that a newly
gained knowledge and self-understanding affect and reconstitute identity 
and relationship. Often these are stories of affairs, such as Bernhard Schlink’s
The Reader, allegories of the citizen/state relation.156 Transitional histories are
not simply fact-seeking in a vacuum but accounts that build on prior national
narratives. They are better understood, not as foundational, but as transi-
tional, as the change in truth regimes constructed in the change in political
regimes. When varying interpretations of governmental repression among
those living under oppressive rule coexist under a political regime, the exis-
tence of “dissident” interpretations is itself a sign of the glimmerings of politi-
cal change, helping to spur further transformation. Understanding the inter-
pretive function in political change clarifies that the pursuit of historical
accountability is not simply a response to political change but is itself part 
of the construction of the political change, constituting what we expect of a
liberal politics.

The transitional accounts discussed above reveal continuities in historical
and other forms of transitional justice. For the conceptions of justice explored
here incorporate a similar story line regarding the role of knowledge revealed.
The historical accounts construct a normative relation in connecting up the
society’s past and its future; narratives of transition begin with the backward-
looking and the reflection on the meaning of the past, but it is always in light
of the future. There is always something to be done. This is the quintessential
liberalizing hope. Like other legal responses previously discussed, such as the
punitive, the shared affinity is the corrective aim through legal processes; in
creating a change in social knowledge, there is a pronounced shift from past
evil and suffering to redemption. 

Of River Crossings and Sea Changes, of Exile and Return

The above accounts point to common structures and features of societal tran-
sition. These structures are also evident in classical literary forms associated
with transitions; that is, they imply a move from tragic to comic-romantic con-
vention. The expectations are those of ultimate possibility, of the pragmatic
reconciliation of life’s circumstances with desire.

The biblical account of the brothers Jacob and Esau is an ancient story of
confrontation with an evil past, reconciliation, and political change.157 In the
biblical story of transition, a settling of accounts occurs between brothers
after the return of Jacob, who has been living in exile and estranged from his
brother, Esau. Their bad relations dating back to childhood relate to rivalry
over their birthright and to Jacob’s deception of Esau.

As Jacob plans his return home, he is concerned about meeting his brother
and that Esau will avenge himself.158 Upon being informed that Esau is coming
toward him, armed with a large contingent of men, Jacob tries to appease his
brother with gifts but then undergoes the personal transformation that ulti-
mately leads to reconciliation with his brother and the building of a nation.

Historical Justice 113



The story of the brothers’ meeting and reconciliation begins with Jacob
leaving his place of exile. After crossing the River Jabbok during the night,
Jacob becomes locked in a wrestling bout with an unknown man of a super-
natural quality. During the wrestling, his hip socket is wrenched, so that after
it is over, he limps. And, once the wrestling match is over, he is blessed and
given a new name; it changes from “Jacob” to “Israel,” and the new identity
symbolized by the new name he is given signifies his struggle with God. After
the struggle, as he limps toward his brother, approaching him in a spirit of
supplication, he is manifestly transformed in body, as well as in spirit. When
his brother, Esau, sees him coming toward him, they tearfully embrace, and
there is a reconciliation.

This ancient story of reconciliation begins with a river crossing, followed
by a night of struggle, an encounter with a numinous force, and a change in
identity. It is only after Jacob emerges from this struggle, symbolized by both a
physical loss—the loss of use of his thigh muscle—and the symbolic gain of a
new name, that reconciliation with his brother occurs. It is recounted that,
though Esau came in anger with armed men, upon facing a transformed
Jacob, a new man named Israel, Esau makes peace with his brother.

What are the predicates to transition? The ancient account evokes key
symbols of passage: a water crossing of the River Jabbok in the night—spatial
and temporal border crossings. Night is a quintessentially liminal time, a time
of reconfiguration of one’s circumstances, of confrontation and struggle, and
water an ancient symbol of passage.159 Beyond water and night, there is the
physical loss and gain. In the biblical story of Jacob becoming Israel, the trans-
formation in political identity is written on the body and reflected in the name
change.

The distinctive structure of transitional narratives is well illustrated in ro-
mances, such as those of William Shakespeare’s, for example, in his later work
The Tempest. Like the biblical story of Jacob and Esau, The Tempest, too, is a
narrative of transition through exile and return. Beginning with its characters
in exile and ending with their return home, they find themselves estranged
from their home, literally “at sea.” The Tempest, like the biblical story, begins
with the recounting of a story of political injustice. As with Jacob and Esau,
there is the antagonism between Prospero, the “right” Duke of Milan, and An-
tonio, the usurping Duke of Milan. The story concerns their rivalry over the
regime’s leadership and a dissolving society. The transition to another political
state, as in the biblical account, is a narrative of return, from exile to home.
The change depends on the revelation of various truths so that the characters
are ultimately able to return to their “true state.” “And Ferdinand her brother
found a wife where he himself was lost; Prospero his dukedom in a poor isle;
and all of us ourselves when no man was his own.”160

The play begins in Act I with its characters recounting stories of past po-
litical injustice: Prospero’s loss of his dukedom, Ariel’s capture and subsequent
enslavement to Prospero. By Act II, alternatives are imagined to the existing
regime. The shift occurs, in Act III, with the beginning of a reckoning with
history. The confrontation occurs through a supernatural force (Ariel as a
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“harpy”) with Ariel’s recitation indicting “three men of sin” and sentencing
them to “[l]ing’ring perdition.”161 With the revelation of truth, in Act IV, there
is the contemplation of transition and revenge.162 In Act V, there is a reckon-
ing with history, forgiveness and grace. “The rarer action is in virtue than in
vengeance.”163 Reconciliation means Prospero exercises forbearance in the
further use of his powers. That the unfolding events involve a human choice
to accommodate to circumstances, to reconcile love to reality, is symbolized by
the play within the play: of Ferdinand and Miranda’s game of chess—a symbol
of the possibilities of deliberation and individual action.

At the play’s end, almost all is restored, and injustice is seemingly recti-
fied. In The Tempest, as elsewhere, transition to the new regime implies losses.
While in The Tempest, the brothers, Prospero and Antonio, do not fully recon-
cile, there is reconciliation among the other characters. Indeed, through the
play we come to understand that the very notion of a transition means that as
a new interpretation is gained, the old one is cast off. The change epitomizing
transition implies a visible loss as well as identity change.164

Transitional narratives take a familiar form. In both the biblical story and
Shakespearean romance, the narrative line moves from exile to home, the
true, natural state. Revelation of knowledge of truth often occurs through su-
pernatural processes; there is a ritual disowning, a purging of the past, and, fi-
nally, a reappropriation of a newly revealed truth, enabling corrective return to
the society’s true course. Transitional truth has its valence. Previously secreted
knowledge is confronted and, ultimately, worked through, charting a new
course.165 Societal self-knowledge is not an end in itself but, rather, the predi-
cate for the potential of prospective change in human behavior and conse-
quent liberalizing transformation. 

Transitional Historical Justice: Some Conclusions

The practices discussed here suggest that the role of historical inquiry is not
foundational but transitional. History is ever present in the life of the state
but, in political flux, it helps to construct transformation. For state histories
that are ongoing, what is the distinctive part of the transitional historical nar-
rative? What renders these accounts liberalizing?

One sense in which the histories discussed here are not foundational but
transitional is that they are discrete histories, “mini” and not metanarratives,
situated within the state’s broader narrative. Transitional truth-tellings are not
atomized narratives, not radical new beginnings, but, rather, always stand in
contingent relation to the state’s existing historical legacies. The transitional
history necessitates negotiating between contested accounts and is deployed
within a broader narrative and state history. Transitional accounts are pro-
duced within a context—the country’s history—and are critical in response to
prevailing historical conflict. Thus, transitional histories generally imply a dis-
placement of one interpretive account or truth regime by another, even as the
political regimes change, while preserving the narrative thread of the state. 
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Legal processes of truth-tellings construct collective memory in transition.
The visible turn to the law, its processes, and framework occurs at a time when
the social consensus is otherwise frayed. Law offers a canonical language and
established symbols and rituals of passage. In contemporary times, legal rituals
and processes through trials and public hearings enable transitionally produced
histories that are social constructions of a democratic nature with a broad
reach; the audience is potentially the entire country. These rituals of collective
history-making are part of what constructs the transition and so divides political
time, creating a “before” and an “after.”166 The turn to law means that historical
claims are made in the language of justice, in shared terms relating to rights and
responsibilities for past wrongs. The use of this language performs the critical
undoing responsive to the prior repression, the letting go of discrete facts justi-
ficatory of the prior regime, which is critical to enabling political change. The
practices of historical production associated with transition often publicly af-
firm only what is known implicitly in the society. Processes of historical inquiry
bring forward and enable a public letting go of the evil history. The narratives of
transitional history are discontinuous stories of corrective justice; transitional
histories take a redemptive liberalizing turn.

Transitional historical narratives, whether through trials or other forms,
highlight the role of knowledge, choice, and agency. Though the received wis-
dom on historical responses to past wrongs is that these are popular in liberal-
izing states emphasizing broad structural causes and solutions,167 transitional
histories are densly layered narratives weaving together complex accounts that
mediate individual and collective responsibility. By introducing the potential
of individual choice, the accounts perform transitional history’s liberalizing
function. In revealing a past truth, the account suggests things would have
been different had it been previously known, adverting to the potential of indi-
vidual action. This is the understanding represented in the contemporary po-
litical order of avoidable tragedy. Elucidation of the potential of individual
choice and human action is itself liberalizing.

Historical accountings have become a feature of liberalizing transition,
connected to change in the state’s political identity. So it is that the transi-
tional narratives advance construction of the contemporary political order. In
the transitional narratives, the direction of the story is neither tragically preor-
dained nor merely a question of brute power. It neither comports to preexist-
ing world order nor merely to realist politics. Structured narratives emphasize
the possibility of constrained choice, of individual agency in politics situated
within parameters of broader political circumstances. The notion that there
are redemptive possibilities of societal self-understanding, despite past lega-
cies of wrongdoing, is profoundly definitional of the contemporary liberal
state. Historical narratives emphasizing the possibility of societal self-under-
standing and averting tragic repetition are associated with the liberal political
order. The structure of transitional histories follows a redemptive form, a tale
of hope.

Liberalization through truth-tellings implies instability, which is closely
associated with periods of transition. But the danger here is in telling the story
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too well, in rationalizing too far—in rendering past catastrophe somehow nec-
essary as a consequential matter for its ultimately liberalizing effects for future
prospects. How the history is told over time is a delicate matter. The historical
narrative constructs the state’s understanding of its political order. Transi-
tional historical justice is linked up to the preservation of a state’s political
identity over time. So it is that, with the passage of time, a state’s self-under-
standing itself becomes the controverted subject of political debate. The “his-
torians’ debate” reviving transitional deliberations suggests that when the state
narrative is explicitly discontinuous from prior repressive legacy, it reaffirms
the liberalizing transitional identity.

The historical practices discussed suggest that all the legal responses pro-
duce transitional narratives. Though it may not always be explicit, there is al-
ways a historical account. Transitional practices of history-making in periods
of radical political change illuminate the more backgrounded role of historical
narrative in established democracies, the historical accounts undergirding our
political order.168

A defined historical genre is, by now, associated with a liberal political iden-
tity. As discussed here, there are common recurring features of these liberal his-
torical narratives. Transitional histories are also inextricably connected with po-
litical context and circumstances. When history is marshaled in the service of
political change, its aims are chiefly prospective, and modern historiography af-
firms the inescapably politicized nature of the act of writing history. Neverthe-
less, the parameters of historical discourse are set within preexisting societal
contexts. Transitional historical productions are set in a context of preceding
accounts, and when they displace these they become, in turn, the reigning ac-
counts (only to be later subverted). So the transitional histories are mechanisms
of continuities but also implied discontinuities. Cycles of displacement of truth
regimes are evident in the contingency of historical responses to past evil. And,
further, what will make for the subversion of, and discontinuity from, the reign-
ing regime is nonessential and politically contingent.

To what extent is the cycle necessarily ongoing? What is the relation be-
tween transitional and nontransitional history making? The wish is often
heard for a final accounting—for a fully entrenched historical consensus—to
be “beyond history” as it were. This was nowhere more true than after the last
wave of political change in the collapse of Communism. Yet, the impetus to fix
the past, to be “posthistoire” is a futile attempt to stop the state’s historical ac-
counting, to exhaust its politics and its potential for progress. The attempt to
entrench an identity based on a particular historical view for all time is itself
an illiberal vision—no choice remains but plurality of narratives, instability,
and political dialectic.
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Chapter Four

Reparatory Justice

In contemporary times, most transitional regimes—whether following war,
military dictatorships, or communism—have undertaken some form of re-

paratory justice. The review of reparatory practices pursued here suggests this
response is widely prevalent, despite divergent legal cultures. How do societies
think about such efforts at reparation? What is their purpose and function?
What is the meaning of transitional justice for victims of past regime wrongs
and for the society?

The threshold dilemma confronted by successor regimes in transitional
periods is whether new regimes are obligated to redress victims of state
wrongs. Under international law, wherever states have violated duties, there 
is a clear legal obligation to repair.1 Nevertheless, in national debates over
what to do about past evil legacies, the question of reparatory justice is a more
complicated problem generally inherited by the successor regime, raising 
conflicts between the backward-looking purposes of compensating victims 
of past state abuses and the state’s forward-looking political interests. Repara-
tory practices raise the prospective/retrospective, individual/collective dilem-
mas characterizing transitional periods. Yet whether in ordinary or transitional
periods, reparatory justice is always in some sense backward-looking, as it im-
plies rectification of past wrong. Transitional reparatory justice, as is elabo-
rated further on in this chapter, reconciles the apparent dilemma in the extra-
ordinary context of balancing corrective aims with the forward-looking goals of
the transformation. Similarly, transitional reparatory justice mediates indi-
vidual and collective liability, shaping the political identity of the liberalizing
state.

The vocabulary of “reparatory justice” illustrates its multiple dimensions,
comprehending numerous diverse forms: reparations, damages, remedies, re-
dress, restitution, compensation, rehabilitation, tribute. Precedents going back
to ancient times illuminate transitional reparatory justice’s complex role. Tran-
sitional reparatory measures mediate repair of victims and communities, past
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and present, laying a basis for redistributive policies associated with radical 
upheaval.

Biblical Reparations: The Exodus from Egypt

Know of a surety that thy seed shall be a stranger in a land that is
not theirs, and shall serve them; and they shall afflict them four
hundred years; and also that nation, whom they shall serve, will I
judge; and afterward shall they come out with great substance.
Genesis 15:13–14

The biblical account of the political shift—from oppression to freedom—
of the Israelites in Egypt offers an ancient story of transition. According to
that account, the ancient Israelites dwelled in Egypt for about four hundred
years, suffering slavery and other persecution. Years of slavery were followed
by freedom from the Egyptians, punishment meted out against the Egyptians,
and ultimately establishment of nationhood. The story of the Exodus and 
the punishment of the Egyptians and the plagues is known, but less is known
about the Exodus-related reparations. Its elusive meaning evokes the on-
going mystery and rich ambiguity of reparatory practices in times of political
change.

In the biblical account of reparatory justice, on the fateful night of the Ex-
odus, the Israelites “borrowed from the Egyptians objects of silver and gold,
and clothing.”2 God told the Israelites to take valuables from the Egyptians:
“The Israelites had done Moses’ bidding and borrowed from the Egyptians ob-
jects of silver and gold, and clothing. And the Lord had disposed the Egyptians
favorably toward the people, and they let them have their request, thus they
stripped the Egyptians.”3 The text suggests the valuables were not taken by
force but willingly given up by the Egyptians. However, the biblical story is
open to divergent interpretations, for the same account that refers to “borrow-
ing” and “request” also says the Israelites “stripped the Egyptians.”

Another aspect of the night’s events is reiterated in a biblical section that
elaborates on the “stripping” of the Egyptians: “Each woman shall borrow
from her neighbor and the lodger in her house objects of silver and gold, and
clothing, and you shall put these on your sons and daughters, thus stripping
the Egyptians.”4 This account suggests there was an exchange of dress be-
tween the Egyptians and the Israelites. Stripping the Egyptians implies that
the freed slaves had assumed the dress of their slave owners, in turn, leaving
the owners virtually naked—as slaves. The sequence harks back to the very
origins of the term redress. “Redress,” according to the word’s origins, relates
to the attire worn in public ceremonies, signifying distinct status. In its earli-
est usage, in the Middle Ages, “redress” links attire, status, and the restoration
of dignity. The stripping of the Egyptians and the “re-dressing” of the Israelites
signifies more than a material settlement, it is a setting straight, a ceremonial
redressing, a rehabilitation in the public eye. This ancient symbolic aspect 
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of reparatory measures is manifest in subsequent precedents throughout 
history. 

What is the meaning of the Exodus epoch’s reparations? The biblical ac-
count supports alternative understandings. The taking of the valuables could
be understood as a gift; a loan; an inducement to leave, for example, a bribe; a
mutual property exchange, for example, Egyptian movables traded for the Is-
raelites’ real property left behind; compensation for back wages and other
abuses relating to years of slavery in Egypt; or, as symbolic redress, a rehabili-
tation of political status. In one interpretation, the story is about the ancient
Hebrews’ taking advantage of the chaos of the transitional moment and pillag-
ing stolen goods. In another interpretation, this is not the action of runaway
slaves but the implementation of a divine plan. The Egyptians gave the valu-
ables as reparations, as part of a divinely ordained justice.5 This interpretation
builds on earlier biblical allusions to the fleeing nation’s becoming one of
“great substance,” foreshadowing the claim to the Egyptian treasure.

How to make sense of the account? Was the stripping of the Egyptians
backward-looking, the valuables taken to settle for past enslavement and per-
secution? Or was the “re-dressing” of the Israelites forward-looking, the valu-
ables taken to amass capital necessary to nation-building? The language of the
biblical text and subsequent commentary support both views. If the biblical
account of the night of the Exodus is interpreted in its historical and political
context, that interpretative context is the particular hermeneutics of transi-
tion, including the years of enslavement before the eventful night and also the
subsequent history in the biblical account of the transition out of slavery to
nationhood. The transitional context has both backward-looking and forward-
looking aspects that color interpretation of the reparatory practices. As we
shall see, the biblical story has enduring resonance, for it illustrates the para-
digmatically multiple quality of reparatory justice.

Postwar Reparations and Total War Guilt

At the end of World War I, the reparations exacted of Germany squarely raised
the question of the meaning of reparatory justice. At Versailles, responsibility
for the war was conceived in totalizing terms: The peace settlement made Ger-
many responsible for “total war guilt” and concluded with Germany’s agreement
to pay huge reparations.6 In the peace settlement, the reparations levied on
Germany were punitive but justified on the basis of deterrence—that is, to crip-
ple Germany so that it could never again wage war. The Treaty of Versailles at-
tributed the crime of “aggressive war “ to the state of Germany. Its understand-
ing of responsibility was in collective terms, and the sanctions’ impact, too,
would fall on the state. After four years of war, the Allies might have demanded
the entire cost of the war as a matter of right, but, ultimately, the claim to repa-
rations was framed, not in terms of the Allies’ “right,” but, rather, in terms of
Germany’s “duty.” The so-called war-guilt clause of the Versailles treaty empha-
sized Germany’s total liability, forcing Germany to accept responsibility for
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“causing all the loss and damage to the Allies . . . as consequence of a war im-
posed on them by . . . aggression.” The Versailles treaty at Article 231 pro-
vides: “The Allied and Associated Governments affirm, and Germany accepts,
the responsibility of Germany and her Allies for causing all the loss and damage
to which the Allied and Associated Governments and their nationals have been
subjected as a consequence of a war imposed upon them by the aggression of
Germany and her Allies.”7 According to the treaty’s war-guilt clause, all respon-
sibility for the war—its total costs—was to be shouldered by Germany.

Versailles’ heavy reparatory burden raised a number of questions. There
was the practical problem raised by onerous sanctions so heavy that, as recog-
nized at the time, there was little likelihood that Germany could make its 
payments.8 There was also the crudeness of economic sanctions. Their undif-
ferentiated nature meant their impact fell on the state as a whole. The repara-
tions’ magnitude raised a host of questions about their nature and function: To
what extent were such remedies intended to fulfill a compensatory function,
for war-related offenses? To what extent punitive? The formulation of the
reparations provisions in the Versailles treaty was ambiguous, reflecting multi-
ple purposes. The postwar treaty intriguingly separated the question of respon-
sibility from that of ultimate liability. Total war guilt pressed at the interstices
of criminal and civil liability; while the reparations at stake appeared to be civil
in nature, the Versailles treaty’s “total war-guilt” clause explicitly distinguished
responsibility from its enforcement, from execution of judgment. Despite the
treaty’s statement of total liability at Article 231, Article 232 conceded the prob-
lem of the scarcity of resources. Though there was substantial Allied debate
over the question of the extent of liability and at what level to set the repara-
tions, the language of the treaty suggested there was an understanding that—
beyond payment for material losses—Germany would be held morally, po-
litically, and legally responsible for the war. Nevertheless, the same treaty
recognized that Germany would not pay. The treaty’s peculiarly phrased two
clauses signaled the profound ambiguity raised by reparatory practices in peri-
ods of transition.

Postwar reparations, like those in ancient times, reflect a hybrid, complex
view of the nature and role of these practices, which simultaneously advances
the repair of present damage and the sanctioning of past wrongs, assertedly 
intended as corrective of the past, while advancing the broader future-
related political goals of the transition.

Wiedergutmachung and Shilumim

Out of World War II’s unconditional surrender and the ashes of the camps
arose a reparatory project that still remains the most sweeping in history, total-
ing in the tens of billions of dollars in the last half century. After this war, two
sets of widely disparate reparatory claims were made of Germany—one from
its triumphant enemies, the other from its most pathetic victims. Early on in
the peace process, even before World War II ended, the Allies demanded Ger-
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many pay for waging unjust war. As discussed above, in the aftermath of World
War I, the norm was for defeated nations to pay reparations to the other par-
ties; the origins of the German reparation scheme derive from these postwar
restitutions. In the transition from occupied territory to sovereign state, a
major provision of the 1952 Transitional Treaty with the occupying powers was
the obligation to make restitution for war-related property confiscations as
well as for other losses.9

The other impetus for reparations came from the victims and survivors of
the millions who had died in the death camps. The accounts of the negotia-
tions leading up to the reparations agreement among Germany, Israel, and
survivor groups tell a tale of two peoples in transition, one, a defeated nation
with a profound sense of moral bankruptcy, and the other, a newly created na-
tion of survivors in fiscal bankruptcy. After extensive negotiations led by Chan-
cellor Konrad Adenauer yielded the 1952 Luxembourg agreements, Germany
agreed to pay a sum to an organization representing victims of Nazi persecu-
tion,10 as well as reparations to the new state of Israel. The Federal Compen-
sation Law was sweeping in the scope of its redress to victims of the Nazi op-
pression, compensating for physical injury and loss of freedom, property,
income, professional, or financial advancement if the loss resulted from perse-
cution for political, social, religious, or ideological reasons.11

Payments to victims, their representatives and the state of Israel were not
contemplated by the international law of the time, nor were there precedents
for such payments. Perhaps, the closest analogy was the traditional postwar
reparations, in which the laws of war ever since the 1907 Hague Convention
required the belligerent state violating the norms of war to pay compensation.
However, this view implied adopting the fiction that Germany and Israel were
“belligerent” states. Yet, not only had Israel not participated in the war, but 
the state did not even exist at the time of the war. Payments promised in the
1952 agreements by the Federal Republic of Germany, as in contemporary
agreements after Unification,12 diverged from the traditional understanding 
of war-related reparations as national in nature. The designated beneficiaries 
of the reparations were not a triumphant nation but, instead, the citizens of 
the very nation doing the compensating. They were also potential citizens of 
Israel, represented by the beneficiary nation. These were no ordinary postwar
reparations.

The post–World War II payments changed forever the concept of repara-
tions. After Nuremberg, dramatic developments in international law extended
the norms relating to the law of war beyond the international sphere to apply
to states’ internal conflicts. At the war’s end, the 1949 Geneva Conventions
spurred the development of international humanitarian law, contemplating
reparations for violations of civilians’ rights in all sorts of armed conflicts.13

The newly developing obligations under the law of war regarding reparations
to abused victims of other states led to the national obligations to compensate
citizens for violations. A contrary result would have meant greater remedies af-
forded for aliens under international law than afforded for citizens under their
own national legal systems. The emergence of these obligations under interna-
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tional humanitarian law, in turn, led to the transitional reparatory obligations
for past state wrongs assumed by successor regimes. Reparatory standards as-
sociated with the law of war have evolved and extended beyond the circum-
stances of international conflict to purely internal conflict.

How to understand the German reparations scheme? Wiedergutmachung
was Germany’s term for the reparations, literally meaning “to make good
again,” that is, to return to former conditions.14 With the failure of denazifica-
tion, reparations drew political support in Germany as a way to regain credibil-
ity in the eyes of the international community. By contrast, rejecting the no-
tion that reparations could ever make anything “good” again, victims’ groups
called reparations by a Hebrew term shilumim,15 meaning “to make amends,
to bring about peace.” For the victims, reparations were a matter of economic
necessity, and so, for them, the point of departure in the negotiations was the
refugees’ cost of resettlement. For perpetrators and victims alike, reparations
were about settling accounts, but for each in a different way. Nevertheless, de-
spite completely different understandings of the nature and purposes of the
reparations scheme, negotiations over the varying concepts culminated in a
political agreement.

Germany’s reparation scheme is paradigmatic of the complex conception
of transitional reparations. Transitional reparatory practices are infused by
mixed, backward and forward-looking, moral, economic, and political justifica-
tions. Perhaps not altogether surprisingly, reparations originating in postwar
and other transitional agreements, products of political negotiations and com-
promise, advance divergent, and even apparently conflicting purposes. The
postwar reparatory project illuminates that transitional reparatory schemes
have multiple purposes, advancing the interests of individuals and collectives,
victims and societies. As we shall see in exploring other similar practices in pe-
riods of political transformation, this hybrid multiple function distinguishes
transitional reparatory schemes.

Dirty Wars, Disappearances, and Reconciliation: 
The Role of Reparations

The disappearance and presumed murder of a young man, Velásquez-
Rodríguez, in Honduras in the 1980s set off a chain reaction throughout Latin
America, stimulating a continent-wide reparatory policy. When Honduras
failed even to investigate the disappearance, it appeared to be clearly state-
sponsored, and the country was taken before the Inter-American Court of
Human Rights. In a series of landmark decisions, the Inter-American Court
held that Honduras had violated the American Convention on Human Rights
and that states had a “duty to prevent, investigate and punish” violations of
rights guaranteed by the convention.16 The court held, moreover, that when-
ever such rights had been violated, states were obligated to ensure victims’
compensation. Velásquez-Rodríguez held that the failure to pursue criminal
justice was not simply a matter within the state’s discretion. Rather, failure to
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enforce norms was understood to imply the loss of important victims’ (citi-
zens) protection rights, triggering international law duties to reparations.

The duties that Velásquez-Rodríquez recognized are manifestly transi-
tional—that is, they both transcend and bridge regimes. Though the original
right relates to the duty to equal protection under the law, once the prospective
duty to protect is abrogated, subsequent “curative” duties fall on the successor
regime, such as duties of investigation and of compensation. Velásquez-
Rodríquez suggests that when the obligations of investigation and compensa-
tion are not fulfilled, the violations are potentially ongoing and successor
regimes are responsible. While the first duty, to protect, is prospective and 
forward-looking, the other duties, of investigation and compensation, are retro-
spective and backward-looking; they are therefore potentially ongoing, open-
ended, and the responsibility of subsequent regimes until satisfied.17 The very
duties recognized in the case law mediate the predecessor and successor
regimes, expanding the meaning of human rights protection in the transition.

Velásquez-Rodríguez set a high standard of reparatory obligation. Charac-
terizing the disappearance as a “wrongful death resulting from serious acts im-
putable to Honduras,” the Inter-American Court said that the state had a duty
to make both “moral” and “material” compensation to the survivors for dam-
ages suffered relating to the disappearance.18 Moreover, the expansive repara-
tory scheme elaborated in Velásquez-Rodríguez was a departure from Latin
American legal culture, which lacks a tradition of payment for damages for of-
ficial wrongdoing.19

Velásquez-Rodríguez shed a new perspective on the nature of transitional
justice, reparations illuminating affinities in the criminal and civil remedies.
The uses of the reparatory measures in the wake of criminal justice are
evinced when, in principle, the failure to prosecute grave state wrongs is seen
to implicate victims’ rights and related states’ duties, reaffirmed in subsequent
decisions holding that amnesty laws violated victims’ rights under regional
human rights law.20 Throughout Latin America, the meaning of Velásquez-
Rodríguez was that when criminal justice was unavailing, other reponses could
be brought into play; that is, other legal responsibilities were owed to victims,
chiefly, some form of reparations.

The norm adumbrated in Velásquez-Rodríguez raises many questions. What
sort of duty is implied here, that is, what is the relation between a state’s duty to
protect citizens equally and its duty to “restore” such rights? Even more thresh-
old questions are raised: In what sense were the human rights recognized in
Velásquez-Rodríguez traditional “rights”? To whom did they belong? On this
view, who is harmed when equal protection rights are violated, the victims
alone? Their survivors? And to what extent are there ramifications for the soci-
ety? These questions arose as a part of the broader consequences of impunity
policy, when many countries in the region amnestied past regime wrongdoing.

Given that amnesty policies were adopted throughout Latin America, the
message of Velásquez-Rodríguez sounded insistently. After the horrors of re-
pressive military rule, torture, executions, and disappearances, the ultimate
question was whether successor regimes could “disappear” even their own
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pasts to oblivion? Given the region’s political past, this type of policy would be
particularly perverse. When Chile returned to democratic rule, the fragility of
its balance of power challenged the possibility of punishing its military, and
the successor Aylwin regime turned to an alternative form of justice. As in
Velásquez-Rodríguez, the state promised an official investigation into military
repression, and reparatory remedies.21 Chile’s remedial scheme helps to fur-
ther explicate the relation between transitional understandings of criminal
and reparatory justice. When the governmental Truth and Reconciliation
Commission reported that, during military rule, there had been thousands of
forced disappearances and extrajudicial executions, Chile’s president, in pre-
senting the Truth Commission’s report to the country, ascribed these crimes to
official wrongdoing and went on to characterize reparations as “acts expressing
the state’s admission of, and responsibility for, the events and circumstances
discussed in the report.”22 In assuming the obligation to pay reparations, the
successor regime took responsibility for the past regime’s wrongdoing. Despite
the initial opposition to redress and the absence of a legal culture with a tradi-
tion of punitive damages for official wrongdoing, such remedial schemes be-
came more common throughout the continent. After Chile, Argentina as-
sumed an even broader reparatory policy, undertaking to compensate not only
for disappearances but also for wrongful internment under prior junta rule.23

In related precedents in the Inter-American Commission of Human Rights,
Uruguay was also ordered to pay reparations.24

Transitional precedents redefine the nature of the state’s obligation to its
citizens. Much as transitional constitutions and criminal sanctions delimit
changes in state sovereignty, these changes can also be defined through
reparatory measures. Transitional reparations were intended to restore vic-
tims, but they also hold additional significance in the public sphere. When
reparations are part of a formal public successor policy, they can critically re-
spond to predecessor policy by correcting the derogation from equal protec-
tion under the law. Victims of military repression have been accused of subver-
sion and annihilated as enemies of the state. They were abducted, tortured,
and executed and disappeared; their children were ransomed, their property
confiscated. Thus, Chile’s Truth and Reconciliation Commission recom-
mended “moral” reparations “to publicly restore the good name of those who
perished from the stigma of having been falsely accused as enemies of the
state.”25 In keeping with this mandate, just days after taking office, President
Patricio Aylwin addressed the Chilean people in a public commemoration
event held in the very stadium where, under the military junta, political pris-
oners had been detained. As the president recited the names of the disap-
peared in a national public address, their names simultaneously flashed on the
stadium’s electronic scoreboard in a publication of retraction and apology to
the victims of governmental wrongdoing.

As with ancient redress, Latin America’s “moral reparations” are intended
to set things straight in the community and to restore dignity. The moral repa-
rations, are intended as compensatory, not punitive.26 Moral reparations are
intended to repair the shame and humiliation previously inflicted on victims
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and to restore their reputation and equal status in the public eye. In the ordi-
nary, common-law understanding of defamation, liability does not survive the
victim, but it does in the case of the disappeared. Moral reparations transcend
redress to the affected individuals and their survivors for injury, reaching the
public eye. This restoration of reputation suggests that reputation serves a
broader function than in ordinary times; it serves the societal interest in the
political transition. When political defamation and persecution are at stake,
more than the victim’s personal reputation is on the line. While rehabilitating
the disappeared, the state is also publicly acknowledging its responsibility for
wrongdoing. Further, in taking responsibility, the successor regime recharac-
terizes the nature of the wrong; indeed, state assumption of responsibility even
has the effect of reducing the amount of moral damages.27 These remedies are
explicitly intended to enable societal reconciliation, to bring peace to the po-
litically riven societies of Latin America. Transitional reparatory practices dis-
play multiple purposes: backward-looking, in repairing victims of past state
wrongdoing, but also forward-looking, in advancing the purposes of peace and
reconciliation in the transition.

The Latin American reparations illustrate the complex roles for reparatory
policies in transition. Transitional reparations serve multiple purposes. When
reparations emerge as explicit alternatives to punishment, they reveal alterna-
tive ways to advance the vindication and rehabilitation accomplished through
the criminal sanction. Transitional reparatory measures assume the burden of
responsibility for past wrongdoing in public fashion. Indeed, the shift in em-
phasis from victims’ harm to state’s wrongdoing is particularly clear in moral
reparations. As with criminal justice, in the state’s assumption of responsibility
expressed through its public redress, wrongdoing is identified and, relatedly,
blame is assumed for past wrongs. In addition to sanctioning wrongdoers,
reparations vindicate victims.28 Through formal legal responses recognizing
the juridical status of the disappeared, reparatory justice reconstructs the bor-
ders of political community.

Because of their versatility, reparatory practices have become the leading
response in the contemporary wave of political transformation. “Truth and
reparations,” a response combining reparations with the historical inquiry dis-
cussed more fully in the previous chapter, has become the dominant way to re-
solve agonizing conflicts throughout Latin America and elsewhere. Protracted
civil war was settled in El Salvador on the promise of an investigative commis-
sion and reparatory remedies.29 A similar formula brokered the peace in
Guatemala.30 In South Africa, an amnesty became part of the transition
agreement in exchange for “truth and reconciliation.” The country’s 1993 Con-
stitution, entitled “National Unity and Reconciliation,” provides: “In order to
advance such reconciliation and reconstruction, amnesty shall be granted in
respect of acts, omissions and offenses associated with political objectives and
committed in the course of the conflicts of the past.”31 As interpreted by the
country’s Constitutional Court, amnesty’s core minima include the clarifica-
tion of past political crimes and their reparation;32 thus, in South Africa, the
two are concededly connected. Despite the legislative rule, the amnesties are
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conditional in South Africa and, therefore, imply case-by-case determinations
predicated on some investigation into the past wrongdoing. The promise of
reparations served as incentives for victims to testify in the country’s public
proceedings; and, as the South African Truth Commission’s report nears final-
ity, reparatory measures are known to be part of its proposed recommenda-
tions. In all the transitions above discussed, the criminal sanction was es-
chewed for a hybrid form of reparatory justice.

The uses of transitional reparatory measures, as discussed above, by suc-
cessor regimes as alternatives to punishment challenge our intuitions about
what distinguishes civil and criminal sanctions. Supposed criminal/civil an-
tinomies do not well account for transitional practices. For transitional repara-
tory practices redress individual rights violations, even as they express respon-
sibility for past criminal wrongdoing, these combined aims defy conventional
categorization as either criminal or corrective justice. The transitional repara-
tory practices discussed above enable the public recognition and condemna-
tion of wrongdoing in a way that is generally considered the criminal sanc-
tion’s distinguishing feature. At common law, the nature of the wrong was
considered to be bound up with the nature of the harm, hence, public and pri-
vate to correspond to criminal and civil. As William Blackstone wrote, “[P]ri-
vate wrongs, or civil injuries, are an infringement or privation of the civil rights
which belong to individuals, considered merely as individual, public wrongs,
or crimes and misdemeanors, are a breach and violation of the public rights
and duties, due to the whole community.”33 Though this distinction is the
point of departure at common law; nevertheless, in the modern state, the way
we think about these ostensible differences in criminal and corrective justice
has undergone change. This is dramatically vivified in transition.

Transitional reparatory practices challenge the understanding that the dis-
tinguishing feature of criminal justice (as opposed to civil justice) is the domi-
nant role of the state, as these reparatory schemes imply substantial state 
involvement.34 This understanding is also challenged by the many private ini-
tiatives in transitional criminal justice. In periods of political transition, private
parties, such as victims or their representatives, have often taken the prosecuto-
rial lead. This private initiative is true historically; virtually all efforts after the
immediate postwar period to bring to trial World War II criminals resulted from
private initiatives.35 France is a leading example. In continental criminal law,
the initiative in criminal justice is often left to private parties, usually the victim,
as in a civil proceeding.36 Victims’ private involvement in criminal actions is also
contemplated in the jurisprudence of the Inter-American system, in which the
Inter-American Commission has recognized that when amnesty legislation is
enacted, victims’ judicial process rights are affected, potentially shutting off
their investigatory and retributive avenues. “The petitioners, relatives or those
injured by the human rights violations have their right to a recourse, to a thor-
ough and impartial judicial investigation to ascertain the facts.”37 The guaran-
tee of equal protection runs through the society and is vindicable by victims as a
basic guarantee of the rule of law owed them. 

Out of the dilemmas of the liberalizing regime’s response to grave past
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state wrongs. Hybrid forms of justice emerge that assimilate the state’s role 
in sanctioning public wrongs, together with individual redress; for the past
wrongdoing is not merely a matter between victim and perpetrator but in-
volves state policy in a community. Transitional reparatory practices enable
recognition of individual rights violations and ensuing harm, as well as of pub-
lic, governmental wrongdoing. The affinities between criminal and corrective
justice are appreciable in both forms of legal responses in the paradigm of
transitional jurisprudence. As previously discussed in chapter 2, even the limi-
ted form of criminal sanction advances the purposes of denunciation of crime,
vindication of victims, and the legal system. There are affinities in the punitive
and reparatory ideas of justice in periods of radical change. Law’s overriding
function is to advance the transition in such times. Law does so when it recog-
nizes the state’s own past wrongdoing, restores victims, and vindicates the
legal system.38

Reparations and Privatization after Communism

What distinguishes the transitions out of communism are the multiple, simul-
taneous radical transformations: constitutional, political, civil, and economic.
It is in the midst of these multiple transitions, and as an integral part of the at-
tempt to construct a free market, that the reparatory schemes in Eastern and
Central Europe were adopted.39

Whether through restitution of confiscated property or compensation, the
linkage to privatization manifests a complex role for transitional reparations
after communism: to repair past state wrongs, mostly Stalin-era takings, and
also to advance contemporary state privatization interests related to the eco-
nomic transformation. These two purposes are often said to be in conflict, oc-
casioning a dilemma peculiar to the former Soviet bloc and to states undergo-
ing similar market transformations. The distinct question posed in these
societies is, What redress is compatible with the interest in economic change,
namely, the transition to freer markets? Ultimately, the reparatory measures
adopted attempt to reconcile these purposes. In pragmatic resolution of politi-
cal purposes in the transition postcommunist reparations challenge traditional
understandings of corrective and distributive justice.

In early 1991, less than two years after its 1989 revolution, the debate in
the Czech Republic over what to do about the former Communists’ political
crimes culminated in the Law on Extrajudicial Rehabilitation.40 Intended to
redress Communist-era victims of political persecution, the law required that
wherever property had been obtained in a coercive fashion, it should be re-
turned. In the parliamentary debate over the law, what became clear were
restitution’s dual purposes; many of the law’s advocates argued for the legisla-
tion on economic grounds. Since in the former Czechoslovakia the state had
had a virtual monopoly on the means of production, the return of confiscated
property was justified as “natural restitution,” as an efficient way to privatize,
because it appeared to facilitate the transfer of state property to private own-
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ers. By contrast, the restitution law’s opponents argued that it was a funda-
mentally backward-looking enterprise that detracted from the possibility of
freer property relations. There was truth on both sides: Constructions of first
property rights advanced the apparent expedient goal of the present need to
create a private market, and the law constructed an understanding of private
property rights. After the first steps in political transition, the country would
wrestle with its vast restitution project.

That reparations in postcommunism served political purposes was made
explicit in Hungary’s Compensation Law. The law’s preamble asserts that its
“double purpose” is “to establish entrepreneurial security under conditions of
a market economy, and to mitigate unjust damages caused by the state.” Justi-
fication of the “new property” is made in terms of the protection of past prop-
erty claims: 

[I]t is a moral duty of a state which recognizes and protects private property to
take action and provide financial indemnification to those who suffered in-
juries in their property. In the interest of developing appropriately settled
ownership relations in a modern market economy the state intends to remedy
the earlier private property injuries suffered . . . by providing partial prop-
erty indemnification to former owners.”41

As the preamble of the Hungarian law makes clear, the very notion that there
were “past” property rights is a judicial fiction being deployed in the region to
justify and to advance the construction of instant property rights. And, while
the recognition of such property rights may well be ex post, this construction
serves a forward-looking economic interest. When the country’s Constitu-
tional Court upheld the constitutionality of the compensation scheme, it was
characterized as a “novation,” capturing the sense in which the notion of
“rights” (and past violations thereof) is being used to justify present entitle-
ments. Whatever conflict there is between the interests in restitution and pri-
vatization is reconciled in eschewal of the absolutes of all or none, that is, the
dilemmas of whether there appears to be full restitution of confiscated prop-
erty. Instead, the resolution is to opt for the compromise of so-called partial
indemnification.

Squaring reparatory goals with economic concerns is a balancing act 
that is being worked out on a country-by-country basis in the region. Indeed,
the balance of interests is ever-changing in the transition. Thus, in the Unifi-
cation Treaty, the two Germanys agreed to broad restitution: According to the
treaty’s “principle of restitution before compensation,” whenever property was
confiscated, other than during the Soviet occupation, it would be restored 
to its former owners or their heirs.42 The project commenced, and its broad
restitution principle was challenged for holding up privatization, thus spurring
conversion of restitution to compensation claims. When the compensatory
scheme was challenged under Germany’s Basic Law’s protection against prop-
erty takings, its constitutionality was upheld. According to the court, the con-
stitutional ban on takings, vindicated against past Communist confiscations,
required neither the return of the original property nor any particular measure
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of compensation.43 Similarly, when the so-called partial compensation law
was challenged in Hungary, its Constitutional Court upheld the scheme, 
declaring that there were no “rights” to restitution and, therefore, the leg-
islature had to show that special entitlements to benefits were in the public 
interest.44

In this way, regimes’ successors to one-party communist rule reconcile the
mixed purposes of their restitution programs. The guiding principle is har-
mony, so that reparations for past wrongs are justified in juridical terms, as
legal entitlements and “rights” to the extent and insofar as they are compatible
with the goals of the economic transition.45

The problems of privatization through reprivatization that surfaced in
Germany and the Czech Republic may well have been dissuasive of similar at-
tempts at large-scale restitution.46 Thus, though Poland debated the restitu-
tion of the property claims of those dispossessed by the Communists ever
since the political change, it failed to garner a consensus on restitution policy.
Its Draft Reprivatization Law would have reconciled any conflict between
reparatory justice and privatization policy by making the measure of compen-
sation for wrongful taking the income obtained from privatizing state enter-
prises.47 Once again, the measure of damages strikes an accommodation be-
tween reparatory and distributive purposes.

Postcommunist reparations illustrate the paradigmatic transitional con-
ception of reparatory justice. Rather than an ideal foundational basis, the
measures reflect the multiple purposes animating extraordinary times of politi-
cal flux. Transitional practices effect a transfer of payments that is justified on
the bases of both righting past wrongs and simultaneously advancing the
state’s transitional economic goals. As the state repairs the ancien régime’s
takings, past entitlements are used to justify contemporary property distribu-
tions. In this way, reparatory principles do the work of transition to a market
economy. Reparatory obligations are assumed and rights claims vindicated
when they are compatible with the other political purposes of the transition.
Ex post facto property “rights” are constructed and justified to the extent that
they are otherwise compatible with the economic transformation. In this com-
plex conception, transitional reparatory schemes advance simultaneously mul-
tiple and diverse forms of change.

Insofar as transitional reparatory measures are intended to advance eco-
nomic reconstitution, the schemes create a new class of property holders with
corresponding consequences for the political transformation. Obviously,
amassed capital offers an important and renewed stake in the political com-
munity. Moreover, whenever reparatory schemes condition governmental ben-
efits on a political basis, they can effect reconstruction of political and eco-
nomic membership. So it is that restitution interest groups have shaped the
development of the fledgling political party system in the Czech Republic,
Hungary, and Bulgaria.48 Whenever restitution policies are conditioned on
past political persecution, the policies display affinities with other transitional
responses, such as administrative measures that overtly reconstruct the
boundaries of the political community.
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The Dilemma of Transitional Reparatory Justice and 
the Rule of Law

What rule-of-law principle guides reparatory justice in transition? The repara-
tory projects of societies in the extraordinary context of political flux advance
purposes related to radical political change other than those conventionally
considered remedial, such as societal reconciliation and economic transforma-
tion. Transitional reparatory justice advances political aims concededly external
to conventional corrective justice principles. In these complex reparatory
schemes, what guiding principle does the work of justifying transitional repara-
tory justice?

The question of what should be the guiding principle surfaced in debates
concerning restitution after communism. The recurring challenge to repara-
tions in the region, in the words of Czech Republic President and former dissi-
dent Václav Havel was, “If everyone suffered, why should only some be re-
dressed?”49 Generally, the guiding normative value was past harm. Harm
under prior rule is understood (as one might expect given the legacy in the re-
gion) in universalist and egalitarian terms. These premises derive from the
central value of rule of law under communism. Thus, Jon Elster, observes that
“the main issue . . . is . . . equal treatment. . . . [I]t is important to keep
in mind that essentially everybody suffered under communism. . . . Full
compensation to some of the victims cannot be defended as a second-best ap-
proximation to the ideal of universal compensation.”50

Beginning with the claim that under prior totalitarian rule everyone suf-
fered, those opposing postcommunist reparatory measures reason that the
only fair reparatory scheme is a universal one. Since such a scheme is frankly
unrealizable because of the scarcity of resources, the universality argument ul-
timately appears, perhaps paradoxically, as a not so thinly veiled basis for the
denial of all redress. Whatever the case for reparatory justice in the former
communist bloc, the project is said to be fatally undermined by the lack of full
compensation. The central egalitarian assumption that “everybody suffered”
under the prior regime implies at least two claims regarding reparations based
on harm, a claim of universality and a claim of equivalence. When universal
reparations are posited as the ideal, transitional reparatory schemes are relat-
edly all or none. In the aftermath of the failed socialist experiment, the egali-
tarian arguments marshaled against transitional reparation have a painful and
almost perverse resonance.

Yet, in working democracies, doing something ameliorative, even if it is par-
tial, is an accepted feature of corrective projects.51 The rule of law generally ap-
plicable to governmentally administered policies is that they fairly proceed one
step at a time.52 Equal protection values suggest that like cases should be
treated similarly; a just corrective policy would need to account for the fairness
of individual claims and for equivalent treatment of similar claims.

The challenge to postcommunist reparatory schemes also sounds in dis-
tributive concerns. From this perspective, a just distributive policy ought take
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account of other claims within the community. Though universality is not con-
ventionally the criterion guiding corrective justice, it has a certain resonance
after communism.

To the extent that harm is often the basis for reparatory justice in transi-
tional periods, the schemes seem vulnerable for their open-endedness, poten-
tially sweeping in all sorts of past injuries. In the face of the potentially limit-
less claims given the nature of prior rule, the apparent constraints appear to
be those imposed by the scarcity of resources. However, this concern may be
somewhat mitigated by the political legacies of the controlled economy in the
region, as the property in question is largely in the hands of the state: the state
is implicated either as the property owner or as the enforcer of restitution
schemes that depend on the cooperation of third parties. This affinity between
corrective and distributive schemes in transitional circumstances goes some
way toward explaining the urge toward universality as the guiding rule of law. 

The critique of transitional reparation from ideal theory challenges the
schemes for their lack of universal reach, given harm as the basis for repara-
tions, yet, while harm may well be justificatory of transitional reparations, other
restrictive principles come into play, principles that shift the focus from harm to
rights. With the injection of new liberal principles constructive of rights, repara-
tory claims are said to derive not merely from past injury but also from the pre-
sent recognition and legitimation of individual property and bodily security
rights. The liberal case for reparations is justified in the recognition and protec-
tion of individual rights. In the liberal state, these are the bases for corrective
justice.53 Indeed, the centrality of individual rights as a predicate of liberal legal
systems is evinced by the dominance of corrective justice in working democra-
cies. Thus, transitional schemes, particularly after communism, when they
occur during simultaneous political and economic transformations, transcend
conventional understandings of corrective and distributive justice. Property
rights entitlements arising out of past wrongs are constructed ex post and are 
simultaneously self-referential and justificatory of present property distribu-
tions. Indeed, recognition of past violations lays the basis for contemporary con-
structions of new property rights. So it is that reparatory schemes mediate both
backward- and forward-looking purposes of the transition.

The Case for Political Reparations: The Transitional 
Priority of Political Equality

Across legal cultures, reparatory practices are common in periods of political
flux. There is a remarkable convergence on reparations as the most popular
legal response in transition, even in societies that are generally inhospitable to
such remedies. Compensation is somewhat controversial in countries outside
the common-law tradition; in continental legal culture, grave rights abuses are
not generally considered assuagable through monetary damages.54 Similarly,
for reasons related to policies associated with the command economy, dis-
cussed earlier in this chapter, there has been some aversion to reparations
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after communism. Socialist legality placed little or no value on the vindication
of individual property rights.55 The project, therefore, of making up for past
political treatment under the prior regime by compensating or restituting on a
political basis constitutes a real break from the past.

The central question of justice is, Of all the wrongs committed under past
repressive rule, which inequalities merit redress? What is a compensable 
difference in prior state treatment justifying successor reparations? Harm
alone, as above discussed, as a practical matter rarely serves as the exclusive
basis for reparations in transition; for following systemically repressive rule, 
it seems potentially limitless and thus does not offer a restrictive principle.
Reparatory precedents regarding divergent treatments under past repressive
rule suggest that the relevant principle regarding compensable differences 
determining what harm is repaired is the principle of political persecution.
Transitional practices discussed above suggest that past state treatment sub-
ject to compensation primarily relates to past discrimination on a political
basis; the salient principle of compensable wrongs in the transition attempts
to correct for past political persecution. Compensation is often justified on the
basis of rights created under natural law or international law, as sources of
continuous norms that take no notice of political change.56 Under interna-
tional law, the greatest support is for the most grave abuses, the “jus cogens”
norms.57

Reparations justified on the basis of a political persecution principle medi-
ate backward- and forward-looking purposes of the transition. Reparatory poli-
cies grounded in the principle of protection against political persecution are
justified on the basis of the state’s mandate to equal protection. All governments
owe their citizens equal protection of the law; the duty’s abrogation lays the very
basis for revolution.58 Thus, equality under the law is often the value animating
revolution, but, in its aftermath, where do equal protection rights go? When re-
dress is effected along the lines of past political persecution, it revives the basis
for revolution and advances reconstruction of equal citizenship rights. Vindicat-
ing threshold political equality rights has significance that transcends the af-
fected individuals and reaches the wider society. When the successor regime
pays reparations for the predecessor’s political persecution, the act affirms that
citizens’ rights will be protected on an equal basis. Vindication of individual
rights delineates a newfound line of security between the individual and the
state, itself a sign of liberalizing change. Transitional reparatory measures draw
a line on past, political persecution and, in so doing, perform the acts and ritu-
als associated with the legal system of the liberal state.

The Dilemma of the Baseline

Successor reparatory undertakings are commonly adopted on the basis of a
principle of political persecution, of rights recognized retroactively by transi-
tional regimes. In this constructive process, accordingly, the key question of
reparatory policy is where to draw the line.

How do transitional societies resolve this dilemma of the baseline? In es-
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tablished democracies, successor administrations ordinarily succeed to prior
state obligations;59 the assumption is state continuity and successor govern-
ments are deemed presumptively responsible for acts of their predecessors.
But when a successor regime follows a series of repressive governments, what
are the duties of the first successor rule-of-law administration? Do intuitions
about legal continuity in governmental succession imply the assumption of all
such obligations? To what extent does the successor regime inherit a legacy of
obligations arising from the past regime’s rights violations? Reparatory justice
relates to past wrongs, but the recognition of rights by the successor regime
raises the question, What guides these reparatory undertakings? Transitional
precedents reveal selective succession to obligations generated by the unlaw-
ful acts implied by a prior regime’s wrongdoings. States differ on the degree of
commitment to liabilities arising from past wrongs.

What is the right baseline in the redress calculus? The problem is illus-
trated in contemporary transitions that followed successive occupations and
waves of political persecution. In the postcommunist bloc, the question of 
the baseline sparked heated debate. A history of repeated invasions, of World
War II Nazi occupation immediately followed by Soviet occupation, meant
that after the collapse of the Soviet empire the debate over baselines for politi-
cal persecution and which victims would be compensated moved to the fore 
of public debate all over the region. Though the region’s past is often por-
trayed as a seamless period of sustained persecution, the deliberations on
reparatory measures forced the first public debate on the consequences of 
a legacy of successive occupations for the baseline of liberalizing transition.
The question and choices are politically freighted, as they relate to the Nazi
and Soviet occupations and to the drawing of the line of return to domestic
control. The baseline debates implied a political struggle over the social
significance of recognizing transitional reparatory rights. When the line of
successor responsibility was drawn as that coincident with the return to inter-
nal control, this baseline might have been justifiable from a legal perspective,
that is, the return to rule of law; nevertheless, the choice remained politically
controversial. For the choice of restitution baselines implies choosing among
victims of varying persecutions and their political interest groups. The
dilemma proved so divisive that in some countries, like Poland, it became 
an obstacle to the adoption of any restitution policy. Prolonged and heated 
debates over the baselines in Eastern Europe suggest that reparatory policies
in such periods could hardly resist politicization, particularly when com-
pensatory schemes are used to do other work, such as economic reform and
privatization.

In much of the region, 1948 was settled on as the cutoff date, justified as
the date foreign occupation ended and domestic rule was restored. In Ger-
many, for example, pre-1949 confiscations were not originally part of the coun-
try’s restitution program;60 only in response to outside (American) pressure
was the restitution program broadened to include Nazi-era takings. While tak-
ings going back to the date the German Democratic Republic (GDR) came
into existence were to be restituted to former owners, property taken during
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the Soviet occupation of eastern Germany between 1945 and 1949 was only
partially compensated. The Czech Law on Extrajudicial Rehabilitation simi-
larly drew the line at 1948, justified as the date of the Communist seizure of
power and the beginning of one-party rule.61 Though the Czech restitution
law would recognize the “various injustices from previous periods,” such as
World War II-related takings, it did not allow for return of Jewish property ex-
propriated by the Nazis or for return of the property of two million Sudeten
Germans confiscated upon their expulsion after the war.

The discriminatory potential of the drawing of the baseline rose to consti-
tutional dimensions in the region. The issue brought the political branches
into conflict with the courts. In Hungary, the question of the baseline became
the focal point of protracted, contentious struggle between the Parliament and
the Constitutional Court. Hungary’s Compensation Law would have restituted
only those whose property was forcibly nationalized after 1949. In a series of
controversial decisions, Hungary’s Constitutional Court held that the law
lacked a “constitutional reason” for its 1949 baseline, excluding anyone whose
property was taken in pre-1949 confiscations, such as the Jews during the war
or the Germans right after the war. Equality principles, the Constitutional
Court held, necessitated extending the 1949 baseline back to 1939 and treating
the victims of Nazi-era takings in the same way as victims of Stalin-era tak-
ings.62 In a similar ruling, the Czech Constitutional Court, reviewing the Law
on Extrajudicial Rehabilitation, held that the baseline should be rolled back to
allow restitution to victims of Nazi-era takings.63

After forty years of Communist rule and its pronounced ideological oppo-
sition to property rights, the question of how to recognize property rights in
the law is politically freighted. Accordingly, the constitutional jurisprudence
concerning the baseline controversies attempts to depoliticize the issue and 
to move it off the table of political deliberations in the transition. In the con-
stitutional courts, the baseline controversies underlying postcommunist resti-
tution were treated as a problem of constitutional dimensions, with the salient
issues being adherence to principles of equal protection and the rule of law.
Yet in the absence of clear preexisting property rights protection under the law,
successor parliaments and courts in the region have turned to notions of
higher law, for example, in international law, to construct rights. Thus, for 
example, in the judicial review of the Hungarian compensation scheme, the
constitutional justification given is grounded in the language of “rights”; com-
pensation claims are said to derive from the “novation of old promises.”64

Similarly, the Czech Law on Extrajudicial Rehabilitation roots the law’s pro-
tection of property rights in international law protecting against takings with-
out compensation.65

In the context of political transition, the baseline dilemma poses a pro-
found puzzle. Drawing the line on state liability for past wrongdoing con-
structs a social understanding of legal continuity and adherence to the rule of
law. Conversely, however, drawing a baseline also constructs legal discontinu-
ity from evil regimes and a form of “undoing” of past wrongs. Examples are the
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Hungarian and Czech cutoffs, where the relevant baselines are drawn and jus-
tified on the basis of the purported commencement of the “unlawful” regimes.
On this view, the baseline implies some degree of juridical discontinuity re-
garding the Communist regime while otherwise reaffirming continuity.

The reparation baseline controversies raise the ultimate issue intrinsic to
the transition of the vivid construction of state continuity relating reparatory
liability to political identity. For example, in Germany’s Unification Treaty, the
line drawn at 1949 was justified by the end of Soviet occupation. Nevertheless,
this line-drawing could not be rationalized on the basis of the lawfulness of
the prior regime, for the period under Soviet control was at least as repressive
as that under domestic one-party rule. Instead, the principle guiding the base-
line is justified by introducing the notion of the dichotomy of internal versus
external control and the guiding principle of the extent to which there is conti-
nuity of control, that is, legal continuity and the premises for regime succes-
sion. A state’s willingness to assume the debts of predecessor regimes is a sym-
bol of continuity in state identity. The converse is also true, underscoring the
relation of reparations to state identity as exemplified in post–Civil War
America’s posture toward the Confederacy’s Civil War debts, an act of discon-
tinuity from this regime.66 Transitional reparatory remedies are operative acts
that demarcate continuity of obligation and, as such, are constructive of politi-
cal identity.

Across political transformations, as the postmilitary and postcommunist
cases illustrate, reparations comprise a plausible social response to persecu-
tion as well as a means to prospective political and economic transformation.
They afford a way to draw a line on the past. This is the role of transitional
reparations at their most symbolic, advancing the purpose of political transfor-
mation. Reparatory efforts are linked with the reconstruction of political iden-
tity. Reparatory schemes lend victims a restored juridical and political stand-
ing. Thus, for example, in the Latin American reparations, where the prior loss
of political and juridical status occurred through means outside the law, the
form that political rehabilitation assumes is the public apology, that is, the
public, formal repeal of the stigma of political defamation,67 for example,
President Aylwin’s address to the Chilean people, apologizing on behalf of the
nation in the public arena. By rehabilitating the disappeared, reparations draw
a line on past wrongdoing, forging a new political identity. Reparatory justice
in the form of political rehabilitation is also prevalent in the postcommunist
schemes. After the political changes in the region, many laws were passed re-
habilitating the victims of Stalin-era persecution.68 Beyond legislative rehabil-
itation, there have been case-by-case reviews of close to a million criminal
cases of persons previously deprived of citizenship and forcibly expelled from
the country.69 Rehabilitation of victims of political reprisals has meant pay-
ment of compensation, as well as, where relevant, the restoration of citzen-
ship. Restoration of political status is effected by the redress of symbolic trap-
pings, such as titles and medals—even property is used this way—as public
constructions of political status, identity, and membership in the commu-
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nity.70 Entire collectives that had been previously persecuted have been reha-
bilitated by presidential decree.71 Most broadly, countries’ histories are being
rehabilitated in the renaming of its streets and monuments. Political rehabili-
tation laws explicitly recognize and endeavor to undo political persecution by
means ranging from conventional reparations to collective memorials.72 Here
is evident the constructive role of redress in defining the state’s history salient
to its political identity.

Reparatory Justice Deferred: The Dilemma of 
the Passage of Time

This final part explores reparatory justice over time: What happens to transi-
tional reparatory entitlements and obligations over time? What are the conse-
quences of the passage of time for transitional justice?  Our intuitions are that
such claims generally weaken over time.73 Jeremy Waldron, in theorizing
about our intuitions about injustice over time, argues for the “supersession” of
injustice, for the fading of entitlements over time, as new circumstances over-
take past injustice.74 Yet these intuitions do not appear to pertain to the transi-
tional case; for many of the reparatory projects discussed in this chapter were
undertaken long after the relevant state persecution and often after the pas-
sage of much time. The consequences of time here seem to go against our in-
tuitions. Indeed, as some of the practices discussed here suggest, transitional
dilemmas, in some instances, have been averted through temporizing. Thus,
for example, more than a half century after World War II atrocities, survivors
continue to receive redress. Reparatory efforts in the former Soviet bloc also
occurred after the passage of extended periods of time. Occurring after wars
and occupations, transitional redress is often long deferred; yet these repara-
tory practices do not appear to be diminished by time.

The experiences discussed in this chapter (and throughout the book) sug-
gest that time operates paradoxically regarding transitional redress, and, more-
over, that the primary reason is the hitherto largely unanalyzed role of the op-
pression of the state. Where the wrongdoing is that of the state, the passage of
time has unexpected consequences for the possibilities of transitional justice.
Time affects political change with ramifications for the conditions of justice,
but our intuitions do not well account for its effect upon victims’ reparatory
rights, as well as for the state’s obligation to pay compensation—consequences
that once again underscore core features that distinguish corrective justice in
the abstract from reparatory justice in transitional circumstances. The salient
feature is the role of the state in past evil and this legacy’s ongoing conse-
quences for the possibility of repair. In these circumstances, time’s role is
paradoxical. The passage of time can facilitate the establishing of the fact of
past wrongs, as there is a greater political distance from the predecessor
regime and broader access to the archives of the state. Moreover, the greater
the documentation, the greater the likelihood of compensation, though the
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passage of time also augments the likelihood of death. However, in these in-
stances, redress is often made to survivors, descendants, and even victims’ rep-
resentatives.

After time, the dilemma of transitional reparatory projects that are tempo-
rized or postponed raises profound problems of intergenerational justice.
Whereas, in conventional corrective justice, victims are repaired by their
wrongdoers, and, even when not from identified wrongdoers, by the wrong-
doer’s political generation, in transitional reparatory projects, victims’ pay-
ments ordinarily come from general government funds. The passage of time
implies change regarding the identities of not only the beneficiaries but also
those doing the paying. Yet, with the passage of time, what is troubling is that
those paying for past wrongs are successor generations that are supposedly
personally unimplicated in the prior wrongdoing. Is it just that the present
generation should pay for the wrongs perpetrated by regimes long gone?

The question raises a serious problem of intergenerational justice. In gen-
eral, the central problem of intergenerational justice concerns the fairness of
the present generation’s making sacrifices for future generations. A quarter of
a century ago, John Rawls characterized the problem thus: “How much better
off are we to make our successors?”75 Nevertheless, of late, the question of
justice between generations is reconfigured, and a less-rosy picture of the fu-
ture takes shape. The direction of future societal resources concerns less the
question of accumulation than of degradation. The question of justice be-
tween the generations is formulated anew.76 The transitional problematic 
introduced here illuminates yet another dimension to the question of inter-
generational justice. Reparatory justice after time raises the peculiar intergen-
erational questions of what obligation the successor regimes owe victims of
earlier generations and whether it is fair to lay this burden on the present or
later generations. 

The fairness of reparations after time is a profound question for transi-
tional societies struggling with these obligations. The precedents examined
here shed light on what justifies a successor regime’s assumption of responsi-
bility after the passage of time, clarifying what are salient considerations to a
state’s inherited legacy of wrongdoing. For example, contemporary reparatory
schemes intended to redress Stalin-era injustices illustrated the dilemma of
the passage of time, as these have been challenged as a case of one genera-
tion’s paying for the losses of another and generally justified in moral terms.77

In another example, more than a half century after the war, in Germany, the
legacy of state wrongdoing is characterized as the country’s “moral deficit.”78

The question is interpreted as involving the inheritance of a moral legacy. This
intuition has several implications. For example, despite the apparent absence
of personal wrongdoing, in the successor generation, there is, nevertheless,
the sense that successor generations succeed to bad predecessor policies by
which they have unjustly benefited. Another way to think about this is as the
prior generation’s having squandered precious national moral resources, a
deficit passed on to subsequent generations, which, ultimately, must assume
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the debt. Societies in transition deliberating over reparatory schemes after
time reflect just this understanding of moral deficit. Debates over whether
reparatory measures are justified treat the problem of transitional reparatory
justice between generations as involving the inheritance of a “deficit” in the
country’s moral resources. It is just this sort of moral language that justified
reparations in the deliberations concerning Germany’s war-related payments
to victims of Nazi persecution.79 Reparation payments appear to serve as can-
cellations, or exchange, for the buildup of moral capital. Similarly, in the post-
military Latin American redress schemes, reparations’ stated purposes include
restoration of the state’s moral credibility.80 Similar language resounding 
with moral considerations appears in other reparatory policies, such as in the
American compensation scheme for citizens of Japanese-American descent in-
terned during World War II. Almost a half century after massive governmental
violations of the civil rights and liberties in the wartime detention and intern-
ment of American citizens of Japanese ancestry, an investigative commission
established that racial prejudice, not military security, was the basis for the in-
ternment and recommended an apology and governmental reparations.81 The
Japanese Civil Liberties Act of 1988 formally acknowledged the injustice to
Japanese-Americans during World War II and provided for compensation to
individuals of Japanese ancestry who were interned.82 In 1990, a full forty-
eight years after President Franklin Roosevelt’s original discriminatory execu-
tive order, President George Bush formally apologized for the country.83

Restoration of the country’s moral standing was given as the reason for the
congressional reparation.

After the passage of time, reparatory acts become increasingly symbolic,
often taking on the form of an apology, which is illustrated in the responses 
to wartime inhumanity half a century later in the form of the congressional
apology. Apologies are also seen in responses to other historic struggles, such
as slavery and segregation. As time passes, the harm inflicted is largely a repu-
tational one in the public eye and, therefore, redressable by political apology.
After the passage of time, transitional justice is more likely to take this form.
Despite prevailing theorizing that views the emergence of the apology re-
sponse as a function of culture,84 the experiences reviewed here introduce an-
other, perhaps more salient, factor, namely the association of transitional jus-
tice with the passage of time. 

The ongoing concern with moral standing underscores the profound force
of evil legacies as challenges to the legitimacy of liberalizing states. This con-
cern goes some way towards explaining why successor generations assume
heavy obligations for the past. Though the initial wrongdoing and liability
originate in predecessor generations, such evil legacies imply long-standing 
societal concerns, often with grave implications for contemporary and future
successor generations. In considerations of criminal justice, similar concep-
tions of collective responsibility emerge in transition. When unaddressed after
time, the sense of injustice is only heightened. Moreover, after time the
reparatory measures serve as symbols of transition and can be used to consoli-
date the liberalizing gains of the transition. Indeed, a contemporary regime’s
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succession to old obligations demonstrates how the assumption of collective
responsibility constitutes a state’s political identity over time.

The Persistence of Unresolved Reparatory Justice 
and Contemporary Politics: The Dilemma 
of “Affirmative Action”

With the passage of time, reparatory projects move farther from the traditional
model of corrective justice. After time, wrongdoers don’t pay; innocents do.
And, after time, redress goes not to original victims but to their descendants.
With the passage of time, therefore, reparatory schemes look less like conven-
tional corrective justice and more like a social distribution and political ques-
tion. Policies for reparations that are not directed at identifiable victims but to
victims’ representative groups identified along the lines of past persecution
look more like distributive schemes. Such distributive schemes are controver-
sial, because the allocations seemingly collide with principles of liberal
democracy and rule-of-law systems. At issue, for example, is the fairness of al-
locating public and private benefits along racial lines in the United States—
the issue of “affirmative action.”

Consider the contemporary controversies over race-based affirmative ac-
tion as an as yet unresolved problem of transitional reparatory justice. Grave of-
ficial persecution of African Americans was perpetrated in the United States
over different centuries, first, through government-tolerated slavery and, then,
through official segregation. After the country’s Civil War, there were reparatory
proposals, the most well known being “forty acres and a mule.”85 Nevertheless,
as of yet, there has not even been any formal acknowledgment of state wrong-
doing or reparations for past rights violations, though the question remains a
matter of contemporary controversy and debate.86 There has been a call for gov-
ernmental apologies, as previously discussed, that could serve as a symbolic
reparation. There is also ongoing debate over affirmative action remedies, for
example, whether some form of governmental benefits allocated along a racial
basis is justified to remedy prior official discrimination.87

In the prevailing approach, the issue of affirmative action is generally
framed doctrinally as a problem of conventional corrective justice. Race-
conscious remedies are justified only insofar as those who have suffered
wrongful race-based harm have a right to recover from those who have
wronged them. The current constitutional approach conceives of the rights as
harm-based; that is, there must be ongoing effects of prior official discrimina-
tion and, as in traditional corrective justice, some connection to the entity
doing the remedying.88 In the prevailing approach, there must be a specific
finding connecting the governmental entity administering the remedial
scheme to the prior discrimination; the actual wrongdoer must pay.89 But
after the passage of time, analogizing the affirmative action problem to con-
ventional corrective justice seems inapposite. The “original” wrongdoers are
gone; the “original” victims, too, have dropped out of the question. How, then,
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to account for what remains? It is the legacy of unrepaired political persecu-
tion, an instance of unresolved transitional reparatory justice after time.

Let us rethink the problem posed by affirmative action, guided by the tran-
sitional precedents and principles. The experiences reviewed in this chapter
suggest that successor governments frequently undertake obligations to redress
victims of the predecessor regime’s persecution and that such obligations are
often assumed after the passage of time. In the former Soviet bloc, it is close to
a half century since some of the relevant (Stalin-era) state wrongs. While the
prevailing approach to affirmative action is frequently justified on the basis of
ongoing harm or persistent effects of persecution, transitional justice is not de-
pendent on such a showing. After the passage of time, while there often remains
only an attenuated link to the originally aggrieved parties, what nevertheless
persists in the society is the sense of an unrepaired state wrong. The persistence
of the political issue and the incidence of reparatory measures over time attest
to the state’s recognition and assumption of obligations to repair the political
wrongs inflicted by prior regimes. Out of the precedents emerges a conception
of transitional reparatory justice characterized by a distinct historical legacy.
When the state has turned on its own citizens along racial, ethnic, religious, and
political lines, the need for the vindication of the rule of law and the attendant
political transformation is not extinguished by the mere passage of time.

While in most of the instances discussed, the reparatory issue is generally
dealt with by the first successor regime, in the United States, the question has
by now become the legacy of repeated successor governments. An example re-
lates to American treatment of Native Americans after World War II.90

Reparatory schemes have been haphazard, athough, at the very least, there has
been some official recognition of past wrongs. Reparations for the wartime in-
ternment of Japanese-Americans have been more comprehensive. In the case
of the Japanese-American internees, reparations were assumed as a national
obligation, despite the passage of time. What triggered the right to redress was
the governmental acknowledgment of a hitherto unacknowledged and unre-
paired state wrong. The conventional affirmative action question, whether
there are “ongoing effects” of past persecution, was not even raised. Instead,
psychologically stigmatizing effects were simply assumed to result from state-
sponsored discrimination and from repeated successor governments’ ongoing
failure to remedy. As in other transitional precedents discussed in this chapter
(regarding disappearances), the successor governments’ continued failures to
respond in and of themselves are deemed part of the ongoing wrong. If endur-
ing wrongs have been taken notice of in the Japanese-American internment
involving ethnic persecution over a relatively short period, so much more so
does this militate for addressing the far more sustained African-American ex-
perience of slavery, segregation, and discrimination.

Transitional practices, principles, and values discussed in this chapter
could illuminate and help guide contemporary affirmative action schemes.91

Perhaps the most controversial feature of reparatory practices after time is the
awarding of benefits, not to original victims, but to their descendants and rep-
resentatives. Here, transitional practices offer useful comparative experience.
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Thus, for example, many of the post-Soviet schemes adopted more than forty
years after the beginning of the political persecution contemplate entitlements
to the original victim’s heirs. Czech law expressly recognizes claims belonging
to the original victims’ children’s children—fully two generations removed
from the original persecution.92 Perhaps the best example remains the post–
World War II German reparatory scheme, under which reparations have been
issued redressing past persecution despite the fact that, in many instances, en-
tire families and villages were exterminated and that, therefore, the survivors
or heirs could not inherit. The German reparations precedent exemplifies the
successorship to victims’ rights of special representative bodies created for this
purpose.93

The historical precedents reflect practices that this book terms “represen-
tative reparations,” awarded by successor governments to successor classes of
victims to vindicate past state wrongs. Recognizing the significance of repre-
sentative reparations helps to explain the persistence of affirmative action and
similar controversies, despite the passage of time. Representative reparations
signal that what justifies a successor government’s assumption of reparatory
policy after time beyond the original wrongdoing is the distinctive violation of
unrecognized and unrepaired state persecution, an ongoing threat to the rule
of law. Transitional reparatory precedents across legal cultures reveal a core
reality: Legacies of state oppression do not simply go away of their own ac-
cord, though they are often temporized over a nation’s lifetime.

The Dilemma of the Transitory Tort

What of reparatory justice when the state fails to recognize such rights?
Where do the rights go? Is their vindication tied to the successor regime, or
are they vindicable elsewhere? A series of cases in the United States concern-
ing the most serious wrongs, “gross abuses” of human rights, suggest that in
the worst cases of persecution, the vindication of victims’ rights is not con-
fined to the borders of the implicated state. This is often seen in the begin-
ning, at transition’s incipience, since during this time those implicated in prior
wrongdoing commonly flee their countries seeking safe haven. 

When Joel Filartiga’s death by torture in Paraguay was denied by the
regime in power, his family’s relentless search for justice led them to the
United States, where the perpetrator, Paraguay’s former police chief, had fled.
In a case that would become a landmark precedent for victims of state abuses
to vindicate their reparatory rights in American courts, the family relied on a
two-hundred-year-old law, the Alien Tort Act, dating back to the country’s
founding, which created jurisdiction in the United States courts for suits
against foreigners for violations of the “law of nations.”94 Guided by the 
analogy to piracy, the appellate court held that “official torture” was a violation
of the “law of nations” and, therefore, that suit could be brought anywhere.95

“For the purposes of civil liability, the torturer has become—like the pirate and
slave trader before him—hostis humani generis, an enemy of all mankind.”96
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Compensatory claims deriving from rights protected under the “law of na-
tions” traditionally were considered transitory causes of action and, as such,
could be brought in jurisdictions other than where the claim arose. Deliberate
torture, like piracy, violated the law of nations; accordingly, reparatory rights
arising out of official torture were to be treated as transitory claims.

The case of Joel Filartiga spawned a long line of so-called alien tort cases,
generally involving either official torture or unlawful executions. In Forti and
Siderman, suits were brought against Argentine torturers found in the United
States. Acts of torture attributed to Argentina were held to constitute viola-
tions of “jus cogens” norms; peremptory norms of international law are those
from which no derogation is permissible and that have universal applicability
and protection.97 In re Estate of Marcos concerned a suit regarding torture in
the Philippines brought against Ferdinand Marcos, its former president.98 In
all these cases, victims or their families initiated suits against their perpetra-
tors in the United States. The jurisdictional principle followed is that in cases
of political persecution, civil liability is transitory and follows the perpetrator.

The Alien Tort Act precedents, guided by the piracy analogy, relied on the
fiction of an individual outlaw and a seemingly traditional idea of corrective
justice whereby civil liability follows the lone wrongdoer. Perhaps the extreme
case is epitomized by a recent alien tort suit, in which Radovan Karadzić, the
Bosnian Serbs’ top political leader, is being held civilly accountable for thou-
sands of atrocities committed under the policy of ethnic persecution he ad-
vanced in the Balkans.99

The central conception of the transitory tort, that liability follows the tort-
feasor, is paradoxical. Where does wrongdoing fairly lie? Regarding torture
generally committed under color of state law—encouraged or condoned by the
state—who should be held responsible? To what extent are transition-related
reparatory claims arising out of modern state persecution fairly attributable to
an individual wrongdoer?100

To some extent, the alien tortfeasor is a juridical construct best under-
stood as a sort of pragmatic resolution characteristic of justice in nonideal 
circumstances. When a regime is responsible, it cannot be so held in the 
implicated country’s domestic courts.101 Furthermore, foreign governments
are largely immune from suit in American courts for reasons of sovereign im-
munity. The practical resolution is to resort to concepts of traditional private
civil liability. Yet the paradox of the resort to the “alien tort” for redress of
human rights–related wrongs is that, while the cause of action allows for indi-
vidual liability, it also recognizes that the wrongs at stake are committed
against a background of state policy. Though the Alien Tort Act creates a cause
of action against individual wrongdoers, jurisdiction is largely based on “offi-
cial” wrongs perpetrated under color of state law. Only a small class of perpe-
trators fits this bill, as they have to have acted in their official capacity, under
color of state law, and their actions must have clearly violated the law of na-
tions. At the same time, the claims must have somehow circumvented the de-
fense of sovereign immunity, that is, the immunization of foreign states from
jurisdiction, subject to exceptions. Violations on which there is the greatest
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consensus are torture, summary executions, and genocide,102 characterized as
“jus cogens” norms with the highest status within international law, assuming
a backdrop of state, or statelike, policy.103

It is almost two decades since Filartiga’s landmark holding, and during
that time there have been many declaratory judgments holding liable human
rights violators. Indeed, the remedy has been ratified into federal law: The Tor-
ture Victim Protection Act authorizes civil actions for monetary damages for
abuses such as official torture and summary executions if the perpetrator is
within the jurisdiction.104

Over the years, declaratory judgments have been much more frequent
than payments.105 Recognition of civil liability has an impact beyond mone-
tary judgment. In these cases, civil liability has implied public sanction be-
cause of the media attention that attends civil actions involving high-level for-
eign public officials. Publicity’s impact is such that, during the pendency of
litigation, defendants generally flee the country. The attribution of individual
liability, notwithstanding its civil nature, results in something of the stigma
and social censure associated with the criminal sanction. The incidence of
reparatory justice-seeking measures across state borders, like its incidence
after the passage of time, exemplifies these remedies’ complex and dynamic
role. Though civil remedies are ordinarily intended to vindicate victims’ rights,
to make them whole, like other transitional measures previously discussed, the
alien tort suit serves purposes ordinarily associated with the criminal sanction,
such as the recognition of governmental wrongdoing and the exclusion of per-
petrators from the community. Indeed, the transitory tort elucidates the link-
age between vindication of victims’ rights, recognition of individual wrongdo-
ing, and state persecution. The emergence of the transitory tort in cases of
persecution points to a conception of reparatory justice with affinities to other
transitional legal responses.

In mediating the public and the private, the individual and the collective,
the national and international, the alien tort effectively responds to the offense
of persecution characterizing modern repression. Like the “crime against hu-
manity,” the transitory tort for human rights abuses illuminates a similar con-
ception: a cause of action that somehow transcends the jurisdictions of time
and space, conceived here as the “tort against humanity.” This tort emerges as a
response to a distinctive form of contemporary governmental persecution, in a
cause of action that brings together the individual implicated in a broader per-
secutory policy. Furthermore, the tort against humanity challenges ordinary in-
tuitions whereby civil causes of action are related to particular jurisdictions,
which only inaptly captures instances of grave wrongdoing that implicate the
state itself in persecution. With the breakdown of ordinary jurisdictional para-
meters, the “foreign” is rendered “domestic,” and the international offense is
redefined. And though they may well be vindicated outside the national legal
system, by recognizing victims’ rights, these actions nevertheless commence a
process of transition. Even where there is not yet regime change and the cir-
cumstances associated with political change are largely absent, the affirming of
core human rights norms can nevertheless play a constructive role. These tran-
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sitional legal responses evince the emergence of fluid, nuanced approaches to
sovereignty and jurisdiction. These departures from conventional principles are
rationalized in terms of the nature of the state behavior and the extent to which
it adheres to the international community’s rule of law. 

Transitional Reparatory Justice

The practices discussed point to a paradigm of reparatory justice associated
with transitional times. The paradigm of transitional reparatory justice is a
complex conception, as it does work advancing multiple purposes mediating
and constructing the transition. Transitional reparations publicly recognize
and instantiate individual rights that are, in a sense, predominantly symbolic.
Often they are not truly compensatory, bearing little or no relation to the ma-
terial loss, exemplified in the Latin American “moral reparations” or postcom-
munist rehabilitations. Transitional reparations take many forms: They can be
in kind, as in property restitutions, monetary payments, or nonconventional
redress, such as education vouchers or other collective public benefits, such
as memorials, legislative rehabilitations, and apologies.

The transitional reparatory paradigm differs from our prevailing intuitions
about corrective justice in a number of respects.106 The transitional concep-
tion lacks the symmetry of the private tort system, as it reconceives the rela-
tion of victim to wrongdoer, of individual to collective.107 Whereas in the pre-
vailing understanding, the repair of victims falls to the offenders, transitional
reparatory measures provide official recognition of victims’ rights and yet with-
out necessarily individuating wrongdoing. Rather than the individual wrong-
doer or even the culpable regime, it is successor regimes that assume liability
for prior wrongful acts.108 Transitional reparations transform the conventional
civil action in differentiating and separating the attribution of responsibility
for the individual rights violation from the assumption of redress. In tradi-
tional compensatory principles, harmful behavior and related liability are at-
tributed to identified persons, but transitional reparations are generally obliga-
tions undertaken by the state. The shift in reparatory principle affirms the
transcendence of the conventional principle of individual responsibility, 
replaced by collective responsibility in the transition. Notions of joint indi-
vidual/collective responsibility emerge in many of the transitional legal re-
sponses discussed throughout this book, complicating understandings of state
wrongdoing and shedding light on the problematized circumstances of justice
in such times.

Further, reparatory understandings implying state assumptions of respon-
sibility are ways to construct continued political identity. Transitions, unlike
ordinary administration shifts, are not instances of simply succeeding to prior
state obligations, for the prior regime failed to assume such obligations. This is
the paradox of reparatory transitions. Whereas between ordinary shifts in ad-
ministration, the assumption of debts simply expresses continuity in state
identity and in the rule of law, when there are transitions between political
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systems, the determination of whether to assume responsibility allows for the
construction of political continuity, or discontinuity and normative change. 

Transitional reparatory justice is not justified primarily by conventional
corrective concerns, but, rather, by external political values related to the 
political exigencies of the time. A related normative principle emerges con-
cerning what is a compensable difference regarding prior state treatment. In
transitional practices, however, the law in its reparatory function advances
purposes that are explicitly political. The state’s justifications for reparations
are multiple and complex, based on traditional corrective aims, as well as on
transformative redistributive purposes. The “political persecution” principle
guides transitional reparatory justice, serving as a restrictive principle, cabin-
ing potentially limitless reparatory projects, as well as mediating individual
and collective responsibility. Reparations are even used to justify the transi-
tion, for such claims are said to derive from past derogations from equality jus-
tifying the break with the prior regime. Redress constitutes a primary symbol
of discontinuity with the past, exercising the new regime’s critical transforma-
tive potential. The significance of redress goes beyond vindicating individual
claims, constructing the transitional society’s move to the liberal state. As
signs and practices of liberal rule of law, remedial measures enable a renewed
commitment to political equality and against repression. Even after the pas-
sage of time, these practices persist in highly symbolic forms, capable of 
reviving liberalizing individual rights norms. Even where there is not yet 
political transition, reparations comprise modern symbols of liberalization, 
illustrating a dynamic approach toward rights instantiation in a global age.
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Chapter Five

Administrative Justice

T his chapter turns to where the law itself is the engine of revolutionary
change. In negotiated political transitions, the transformation often de-

pends on the force of law. Politicized public law can effect radical change
when it distributes power explicitly on the basis of the new ideology. Sweeping
politicized administrative measures have been pervasive in periods of political
change worldwide: after the American Civil War, in the shift from slave to free
state; in postwar Europe, in the shift from fascism to democracy; in postcom-
munist Europe, in the shift from totalitarian to freer market economies; in
postmilitary Latin America, in the shift to civilian rule. The asserted purpose
of the politicized exercise of administrative law is always the noble one of
guarding the transition; nevertheless, this use of the law, grounded as it is in
categorical judgment, resembles the political justice of totalitarian regimes.
Such measures raise the question, What is the relation of illiberal means to
liberal ends? Where an illiberal ideology has permeated society, what is the
hope for moving that society toward a more liberal political system? What is
the potential for revolution by law? To what extent do transitional societies
rely on past political behavior as the basis for transformation? What if any are
the normative parameters? What justifies the overtly political measures? How
can the successor regime’s interest be reconciled with concerns for individual
rights? The inevitable dilemma is one of means and ends. Is transitional ad-
ministrative justice a necessary evil on the road to societal transformation?

The core dilemma is eloquently captured in an exchange between Arthur
Koestler and Maurice Merleau-Ponty about the Stalinist purges. In their argu-
ment, Koestler and Merleau-Ponty invoke the figures of the “commissar” and
the “yogi” to represent opposing sides: The commissar defends political purges
because he believes in revolution and that “the end justifies the use of all
means;” the yogi opposes the purges because he believes in the impossibility of
revolutionary change, which leads him to conclude that since “the end is un-
predictable, . . . the means alone count.”1 It is this question, What are the
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uses and justifications for explicitly political measures adopted in periods of
radical political change? This is the subject of this chapter.

After repressive rule, a central question is, What is the relation of an evil
regime to its subjects? Revolution implies change at the top; nevertheless, to
effect substantial political change, mere personnel change at the highest ech-
elon is often not enough, and transitional societies rely on administrative mea-
sures broadly to redistribute power among classes of citizens. How do societies
undergoing massive transformation reason about the uses of political class-
based measures? Our intuitions are to conceptualize such measures in sharply
antinomic fashion: as retrospective punishment versus prospective conditions
on the political order. These transitional administrative measures appear para-
doxical, defying intuitions premised on law in ordinary times. In some sense,
the measures seem forward-looking, intended to effect political transforma-
tion. In another sense, however, transitional administrative measures appear
backward-looking, like punitive sanctions. In their backward-looking features,
these responses resemble criminal justice; whereas in their forward-looking
features, the measures are sweeping attempts to shape the political commu-
nity, institutions, and processes, and in this way administrative justice resem-
bles constitutional measures.

Related to the tension of their simultaneous backward- and forward-
looking nature is the way the subjects of regulation are both the individual and
the collective. Criminal justice primarily seeks to establish individual respon-
sibility for wrongdoing, but the tyranny of the modern bureaucratic state 
diffuses responsibility throughout the polity; thus the ordinary workings of
criminal justice are inapposite, particularly when those implicated in prior re-
pression go not only unpunished but also on to positions of power under the
new regime. Whereas criminal sanctions are generally predicated on indi-
vidual wrongdoing, civil sanctions of an administrative nature are based on ex-
clusionary conditions, chiefly of political loyalty, systematically disqualifying
entire classes from participation in the new government.

The categorical judgments that recur over and over in these transitional
measures assume a harsh form: a negative politics of exclusion, evocative of
the political theory of Thomas Hobbes, later more pronounced in the writing
of Carl Schmitt, where “political actions and motives can be reduced [to] that
between friend and enemy.”2 A politicized public law easily instantiates a new
political regime, as it demonstrably shifts the site of the sovereign constitutive
power.

Collective responses of an ideological nature are inextricably bound up in
the politics of transformation. The dilemmas of administrative justice are illus-
trated in experiences spanning ancient times, post–Civil War United States,
postwar Europe, postmilitary Americas, and contemporary decommunization
in the former Soviet bloc. The measures illustrate that practical resolutions at
the juncture of law and politics are elaborated in periods of upheaval. Consid-
ered together, common processes and justifications reveal how the forms of
these measures are not dichotomous, at war with their purposes but intimately
bound up in their transformative purposes. Exploration of these historical 
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instances below illustrate these practices’ role in the radical work of transfor-
mation.

Sodom and Gomorrah: The Purges of the Evil Cities

The central question pursued in this chapter concerns the relation of the indi-
vidual to the political collective and how the relation is normatively reconceived
and restructured in times of radical political transformation. Going back to 
ancient times, this question is understood to be central to the possibility for 
political change. It appears in the biblical account of the famous dialogue over
the proposed destruction of Sodom and Gomorrah, two ancient cities said to be
corrupt.3 The cities mistreated alien visitors by a range of offenses—from the
absence of hospitality owed visitors to the far more heinous offense of rape.
After these atrocities were committed, the questions were, What response is 
appropriate? and, Should the cities be destroyed for their sins? The dilemma
was whether to destroy the cities, if it would mean destroying righteous persons
along with the wicked. The central questions were, What is the relation that the
citizens bear to the political identity of the city? and, At what point does the 
existence of virtuous citizens affect the identity of the city?

The biblical story suggests nuanced, textured relations between the politi-
cal identities of the cities and that of its citizens, between the individual and
the collective. The city cannot be saved by the existence of merely one virtu-
ous person. In the ensuing negotiations, the number of righteous necessary to
save the city beginning with fifty, “If I find in Sodom fifty righteous within the
city, then I will spare all the place for their sakes,” is argued down to ten, “I
will not destroy, for the sake of the ten.”4 There is a turning point in the rela-
tion between the identity of the individual and that of the city that stakes out a
threshold for the identity of the political collective.

Moreover, is the mere existence of some good persons enough? Saving the
city raises a question not just about sufficient numbers of good men but about
what it takes to constitute a political community. The account says that virtu-
ous persons need be found “within the city,” understood to mean that they
must participate in the public sphere.5 In the city worth saving, there are at
least ten citizens making up a politically participatory community. Indeed, this
understanding of political virtue as implying a predicate of participation in
public life is borne out in later political (Aristotelian) theory. The message of
what constitutes community as a normative matter is reinforced elsewhere in
the biblical story. Beyond this question is that of the appropriate relation of
the individual to the collective, established in the redefinition of political af-
filiation in terms of threshold membership and participation. The sins com-
mitted by the corrupt cities are in and of themselves relevant to a perversion of
community, for they have violated basic principles of social justice involving
the mistreatment of aliens. Going back to ancient times, foreign civilians
falling outside the political community are nevertheless owed, as a normative
matter, a threshold level of protective treatment across national lines. The
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question of what response is owed—to the persecution of outsiders, outside
the community’s protection of the law—becomes a trope that resonates from
ancient times up to the modern period.

In the biblical account, the cities’ legitimacy is a matter to be established.
The cities are ultimately destroyed but not sight unseen. “The outrage of Sodom
and Gomorrah is so great, and their sin so grave! I will go down to see.”6 Even
when one might have assumed omniscience, there is investigation. Political
truth, that is, loyalty, is a matter that is established in public processes, in its cir-
cumstances and over time. As in this ancient illustration, it is these processes of
“evaluation” that comprise administrative justice, epitomized in more contem-
porary political rituals of lustration, discussed later in this chapter.

Though liberal intuitions emphasize the significance of individual action,
the predicate for change to a civil society as suggested in the ancient account
is not simply an individual matter but involves a relation between individual
and collective. The biblical purges of the evil cities suggest that the polity’s
identity is predicated on the notion of a threshold political collective. There is
also the relation of the cities’ past to their future: The cities’ past evil legacies
have profound implications as their legacy is fateful for their political future.
The verdict is radical and absolute. Because of their evil past, the cities have
no future. Political transformation is necessary to political survival, and, de-
spite liberal intuitions that are often construed to privilege the role of the indi-
vidual, the project of political transformation is predicated on the existence of
a participatory body. The ancient biblical purges of the corrupt cities is an
early instance of the role of collective sanctions in political transition. Ulti-
mately the biblical purges illustrate the boundedness of and limits on the pos-
sibility of change.

Reconstructing America

Perhaps the greatest experiment in the reconstruction of political identity
through the public law occurs in the nineteenth century. It is of particular rel-
evance because it illuminates both the role of ongoing political conflict over
the scope of political change and the sort of constraints placed on overtly po-
litical measures applied in a constitutional democracy.

After the American Civil War, the period known as Reconstruction was a
time of national struggle over the transformation of the Union. The period
presented the dilemma of how to respond to an agonizing, bloody conflict and
a bitter time in the country’s history, when political differences were resolved
outside the Constitution. It is this illegality—the extraconstitutional nature of
the Civil War—that was the Reconstruction’s point of departure. If the Civil
War and the Confederate secession were conceptualized to have occurred out-
side the law, the question became how to characterize the South’s broken alle-
giance. How was the Union wronged? By the “rebel” states, as states, or by
their constituent members, as “rebel” citizens? And, whether by individuals or
states, what did Reconstruction imply? It implied more than restoration—to
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“reconstruct” meant greater political change. It raised the question of what
ought to be the new relation between the Union’s past and its future, rebel
states and citizens. Reconstruction illuminates the possible restructurings of
individual, citizen, and state, in radical political upheaval.

To what extent could rebel states become full and equal participants in
the new Union? Should past political loyalty be relevant to future political rep-
resentation in the Union? Should the rebel states, and their citizens, be con-
sidered treasonous and criminal? And, despite their wartime criminal status,
would Confederates and sympathizers be restored? Criminal measures were
largely eschewed, other than the prosecutions of Confederate leader Jefferson
Davis and Captain Henry Wirz, chief of Andersonville prison camp. Could a
democratic Union, nevertheless, be forged by unreconstructed Confederates?
Even if one might imagine reconstitution with Confederate supporters, at the
very least, a line would be drawn at the top echelon predicated on change in
southern leadership and representation. Post–Civil War America reveals the
profound struggle over how to respond to disloyalty and how to secure fidelity
to a newly unified national government. 

The foundation of Reconstruction policy was the secession and its illegal-
ity. As a threshold political and juridical parameter, new constitutional amend-
ments were passed declaring the illegality of the secession. The secession’s il-
legality implied legal discontinuity between regimes, the Confederacy and the
Union. This illegality was made explicit in a constitutional provision repudiat-
ing responsibility for the debts incurred by the rebel states during the war.7
Even if it was beyond debate that the Confederacy had been destroyed as a
legal entity, the seceding states persisted as political and juridical entities, rais-
ing the questions of how their rights would be restored and how they would be
reincorporated into the Union. In the reconstituted Union, sweeping public
measures placed political disabilities on the Confederate states and their citi-
zens, redefining the political parameters of the Union largely through consti-
tutional law.8

Throughout Reconstruction, ever present were the seemingly paralleling
questions about how to treat the rebel states and their citizens and what tran-
sitional policy guided this relation. American Reconstruction implied a change
in the relations of the individual and the collective, the citizen and the state.
Indeed, the displacement of the slave regime and the consolidation of the re-
public depended on a restructuring of the relation. Throughout history, test
oaths have been used to help consolidate a fragile and divided political com-
munity. The more fractured the polity, the greater the pressure to unify. In the
lenient form of Reconstruction policy advocated by then-President Abraham
Lincoln, prospective oaths were imposed on prior Confederate supporters only
to secure their future allegiance to the Union. Moreover, Lincoln’s proposed
loyalty oaths, would have been universally applicable, intended as public acts
of consent to the new government, as constitutive oaths of allegiance.9 Such
oaths harked back to the earlier transition from England, whereby the Ameri-
can Constitution provides for oaths to the Constitution by individuals as
predicates to their holding public office, representing the reconstruction of al-
legiance from a faraway king to a constitution. Whenever 10 percent of a Con-
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federate state agreed to take an oath of allegiance to the United States, the
new state government would be recognized, and pardons and property restitu-
tion would follow. Lincoln’s loyalty oaths were intended to enable transforma-
tion from rebel states to the legally restored southern states, but the plan was
short-lived, and another more punitive policy followed.

Reconstruction policy predicated on constitutional conditions in the
Fourteenth Amendment was largely prospective in nature; the conditions
placed on the southern states and their citizens for reentry to the Union im-
plied a broad commitment to a core principle of equality under law. Rehabili-
tation of states was conditioned on compliance with the Fourteenth and Fif-
teenth Amendments, and terms ratified by state legislatures before eligibility
for congressional representation in the Union.10 Similarly, constitutional con-
ditions disqualified from public office anyone who had previously broken his
oath to support the Constitution, by engaging in rebellion. The legislative his-
tory makes clear that the constitutional disabilities were intended to exclude
former Confederate leadership and others from public office. 

No person shall be a Senator or Representative in Congress, or Elector of
President and Vice-President, or hold any office, civil or military, under the
United States, or under any state, who having previously taken an oath, as a
member of Congress, or as an officer of the United States, or as a member of
any State legislature, or as an executive or judicial officer of any State, to sup-
port the Constitution of the United States, shall have engaged in insurrection
or rebellion against the same, or given aid or comfort to the enemies thereof.11

These constitutional disabilities were given force by the enactment of “iron-
clad” oaths, whereby deponents would attest to past allegiance to the Union as
a condition for future public service. With rehabilitation predicated on these
ironclad oaths, the country’s political identity was defined chiefly in response
to the former regime. While Lincoln’s loyalty oaths were affirmative expres-
sions of forward-looking future allegiance, the so-called ironclad oaths were
just the reverse, backward-looking expressions of renunciation. Like ancient
canonical oaths,12 the ironclad oaths served as tests of political truth, em-
ployed to clear persons of a charge or suspicion of guilt by assertion on oath.
Despite the ironclad oaths’ harshness, the Reconstruction amendments’ con-
stitutional language reflects deep ambivalence about their imposition. Unlike
other constitutional provisions that are apparently self-enforcing, operation of
the political disabilities is predicated on the existence of an ongoing political
consensus. Even more telling, in the constitutional amendments, Congress is
explicitly given power to remove the constitutional disabilities,13 suggesting
the Reconstruction amendments lacked the usual constitutional status and,
instead, always were considered provisional measures—to last only as long as
deemed politically necessary.

Reconstruction’s political disabilities were ultimately short-lived. Over a
period of years, Congress regularly exercised its removal powers, enacting
amnesty legislation, steadily lifting disabilities.14 In the Forty-second Con-
gress, the disabilities were refined to exclude only a higher political echelon.
In 1872, at the urging of then—President Ulysses Grant, Congress exempted
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everyone from the constitutional disabilities except top political officers, such
as congressional representatives and federal judges. Finally, in 1878, six years
after their enactment, even these limited disabilities were removed, leaving
only the constitutional disenfranchisement provisions. Nevertheless, the con-
stitutional disabilities continued to operate as warnings, as de facto disqualifi-
cations from public employ on a political basis. Reconstruction-era political
disabilities remained forever in the text of the American Constitution, where
they stand as an enduring expression of the historical politics that shaped the
identity of the American Union.

Reconstruction policy was controversial for its basic realigning of federal-
state relations, which accordingly would be challenged in the courts. The 
constitutional question at issue concerned what principles governed relations
between the federal and state governments, governments and citizens. In a
federal system, what government has the authority to determine the status and
rights of citizens, and to whom do citizens owe their allegiance? Moreover,
what bearing did these questions have for the reconstitution of the states’ po-
litical identity?

In its review, the United States Supreme Court generally deferred to the
political branches and their Reconstruction agenda. In Mississippi v. Johnson,
Georgia v. Stanton, and Texas v. White, cases involving challenges by secession-
ist states to new governmental limits, the Supreme Court affirmed Recon-
struction policy.15 The constitutional guarantee of a “republican” form of 
government was held a political obligation that formed the basis for Recon-
struction legislation. Generally upholding policy transformative of the Union’s
federal-state balance of power, the Court also reaffirmed the role of the politi-
cal branches by allowing Congress to control access to judicial review on Re-
construction issues through its constitutional removal powers.16 While largely
deferential to Congress, the Court nevertheless drew the line on Reconstruc-
tion policy in some instances. Despite congressional attempts to extend post-
war military justice, the Supreme Court insisted on access to peacetime courts
and due process.17 In the so-called test oath cases, Ex Parte Garland and
Cummings v. Missouri, decided in 1866, the Court considered and struck down
the constitutionality of political disabilities on Confederate sympathizers. Ex
parte Garland concerned the constitutionality of the congressional ironclad
oaths, challenged by an attorney precluded from taking the oath because he
was an officer of the court in Arkansas, a Confederate state. The oath’s impact
was to exclude him from the practice of law because of past status.18 A com-
panion case, Cummings v. Missouri, concerned a challenge to a similar oath
imposed under a state constitution. As a condition of eligibility to vote in the
state, as well as of holding public office, teaching, and engaging in other pro-
fessions, including the priesthood, the Missouri State Constitution required
affiants to attest to whether they had ever been “in armed hostility to the
United States” or “had ever, by act or word manifested . . . adherence to the
cause of [its] enemies.”19

In Garland and Cummings, a divided Court struck down the Reconstruc-
tion-era oaths, holding that despite their superficial resemblance to civil sanc-
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tions, in effect, these constituted impermissible punishment. The relevant
question of whether the test oaths could be considered valid qualifications to
public employ, the Court said, depended on the nature of the connection be-
tween the relevant conduct and the affected employment, that is the strength
of the relation between the legislative means and the asserted ends. Pursuing
this inquiry, the oaths’ sweeping breadth, the Court held, belied the asserted
governmental purpose of assuring loyalty to the Union. The imposition of po-
litical conditionality was deemed, in effect, to be a punitive policy. Thus, de-
spite the oaths’ civil form, the deprivation of rights previously enjoyed consti-
tuted punishment. Blanket disabilities without a more specific connection to
the organization’s unlawful purposes posed an unconstitutional burden on
freedom of association. Freedoms of speech and rights were at issue as well as
whether there was a sufficiently direct nexus between the political disqualifi-
cation and the conditioned employment. Rejecting the government’s asserted
Reconstruction-related purposes, the Court said that, as a constitutional mat-
ter, such measures could not simply be rationalized in terms of the transfor-
mation.

The post–Civil War disabilities hardly comport with our intuitions about
punishment in ordinary times: Indeed, constitutional interpretation of the 
Reconstruction-era measures was guided by other transitional precedents de-
riving from other periods of radical political change in Anglo-American history.
Reconstruction-era laws were analogous to those forbidden by the Constitu-
tion’s “bill of attainder” clause. Like bills of attainder, Reconstruction-era
oaths were considered to constitute punishment inflicted without the usual ju-
dicial process. The absence of judicial processes ordinarily associated with
punishment, such as protection against retroactivity, rendered the oaths un-
constitutional. Throughout Anglo-American history, similar measures had
been imposed, first, by the English Parliament in periods of monarchical ex-
cess and, again, by the states after the Revolution. What characterized the
measures was that they were legislatively imposed, politically based depriva-
tions. Throughout history, such legislative sanctions were traditionally used to
repress the political opposition. As the Court observed, these were “[m]ost
usually passed in England in times of rebellion, or gross subserviency to the
crown, or of violent political excitements; periods, in which all nations are
most liable . . . to forget their duties, and to trample upon the rights and lib-
erties of others.”20 Whereas English bills of attainder lacked transformative
justification, Reconstruction’s political disabilities might have been so justified
and yet, nevertheless, were held impermissible legislative punishment, despite
the existence of transformative rationale.21

Today, the conventional understanding of Reconstruction-era jurispru-
dence is to consider it as obstructionist to the project of transformation of the
time.22 The period is generally considered a low point in the Court’s jurispru-
dence and frequently omitted from constitutional law surveys. Yet, the above
analysis invites rethinking the doctrine of this period. Considered in the light
of similar transitional phenomena in other societies, the Reconstruction-era
exemplifies a politicized jurisprudence characteristic of periods of political up-
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heaval. This jurisprudence exposes the tensions and incoherence of the sup-
posedly autonomous categories of criminal and civil law, of punishment and
administrative law. It also tests the limits of constitutional law, in particular,
the extent of the politicization. Reconsideration of Reconstruction case law
from a transitional perspective challenges the accepted scholarly understand-
ing of the nature and role of this politicized public law. For the Reconstruction
Court, the points of reference doctrinally are the past periods of political
transformation in the country’s history. These historical precedents suggest
that, even at the time, the measures were treated as extraordinary and peculiar
to transitions, as the Court balanced these exigencies with adherence to con-
ventional rule of law.

The Reconstruction-era jurisprudence is guided by compromise; Ameri-
can Reconstruction jurisprudence, like that of other countries in periods of
substantial political flux, reflects a limited, partial constitutional justice. In
such periods, constitutional adjudication reflects a pragmatic balance of the
values of continuity and discontinuity and of the potentially competing rule-
of-law values of security and equality. Reconceptualizing the constitutional
politics of the period has implications for contemporary debates about the rel-
evant principles guiding constitutional interpretation of the Reconstruction
amendments.23 Recognition of the Reconstruction amendments’ relation to
the broader political agenda of the time has implications for the question of
how these should be interpreted in light of the Reconstruction legislative pro-
gram, as well as what relation the historical understandings of Reconstruc-
tion-era civil rights standards bear for present-day rights controversies. The
Reconstruction-era jurisprudence is best understood from a transitional per-
spective; the period’s transformative purposes clarify the salient decision-mak-
ing jurisprudence and shed light on its relevance to constitutional jurispru-
dence.

Law’s Liberation

I do not know a method of drawing up an indictment against a
whole people.

Edmund Burke, Speech on Conciliation with America,
March 22, 1775

Historically, the next such massive project of political transformation was de-
nazification, attempted at World War II’s end, when the Allies insisted that
supporters of National Socialism be removed from positions of influence in
Germany. Whereas postwar trials policy was rationalized as retributive mea-
sures designed to avenge Nazi wrongs, at Potsdam, the proposed denazifica-
tion was justified instead, by the forward-looking purpose of democratization.
Denazification was deemed necessary in these terms, to ensure those with fas-
cist leanings were not handed the reins of power. But how to reach all those
with undemocratic leanings? Though postwar denazification began with the
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idea of barring high-ranking Nazi Party officials, SS, Gestapo, and SD from
the top power echelons of the new regime, with time, the policy appeared to
expand to near universal proportions.

Despite denazification’s asserted democracy purpose, which was forward-
looking, the scheme also seemed inherently backward-looking. Advancing the
conception of pervasive evil under the Reich, the Nuremberg trials appeared
to offer a novel approach to the question of what was the relation of individual
to collective responsibility for wartime persecution. The innovation known as
“Bernays’ brain child” used individual trials to criminalize Nazi organizations,
and organizational convictions to reach individual members to resolve the
practical problem of reaching all those responsible. After certain organizations
were found “criminal” by the International Military Tribunal, in follow-up Al-
lied trials, organizational convictions became the basis for individual convic-
tions.24 Individual trials would not be necessary; proving membership in crim-
inal organizations would be enough. The idea was controversial for its fluid
approach to individual responsibility, challenging intuitions of the rule of law,
whereby principles guided designations of status, of rights, and of responsibili-
ties in terms of the individual. After Nuremberg, the idea that Nazism was
“criminal” would become true as a matter of law. The punishment policy of
the Tribunal helped shape Allied denazification: What characterized the law’s
uses in this period were Nuremberg’s fluid continuities in the attribution of in-
dividual and corporate responsibility, as well as its mediating of the boundaries
of criminal and civil sanctions.

At its inception just after the war, denazification policy under the aegis of
the Allied military government in Germany was explicitly linked to the policies
of postwar criminal justice developed at Nuremberg, grounded in corporate
notions of responsibility. In its first phase, denazification was limited to the
disqualification of those in the higher ranks of the Nazi Party and the other or-
ganizations found “criminal” at Nuremberg. But when power was transferred
back to Germany, a more ambitious stage of denazification began. True to its
name, the Act for Liberation from National Socialism and Militarism of
March 5, 1946 was intended to free Germany from Nazi ideology. National So-
cialist tyranny was to be excluded from “influence in public, economic and
cultural life.” To that end, through the so-called fragebogen, “questionnaire,”
the entire adult population was vetted about its wartime service. The Libera-
tion Act’s broad scope ranged from excluding “major offenders,” those actually
implicated in war crimes and crimes against humanity, down to “followers,”
nominal supporters of National Socialism.25 The gravamen for sanctions
under the law was entirely class-based; knowing membership was enough.
With its elaborate framework of sanctions ranging according to varying levels
of responsibility, the Liberation Act took the form of a sentencing scheme,
evincing denazification’s punitive side. Sanctions that caused deprivations of
civil rights—from imprisonment to the deprivation of employment in public
and other sectors—appeared to constitute punishment. Nevertheless, despite
denazification’s punitive impact, the civil sanctions lacked individual focus;
the procedures were noncriminal and predicated only on an administrative
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process. While, as discussed in chapter 2, criminal justice in transition often
implies judicial processes that do not culminate in full punishment, transi-
tional administrative measures seemingly present the obverse picture: the im-
position of punitive sanctions without full judicial process.

By all standard accounts, denazification policy failed. Most persons vetted
under the scheme were dubbed “followers”—the lowest level of political re-
sponsibility. Those sanctioned were subjected to fines only; few were excluded
from public office and then only for short periods. Long after denazification,
many of the collaborationist elite still held on to jobs they had had under the
Nazi regime; even institutions like the judiciary remained dominated by former
Nazis.26 Years later, the question of how to treat the prior Nazi civil service was
so controversial, it continued to elude consensus; in the country’s new Basic
Law, the question was left for the political branches and for another day. Para-
doxically, the very same justifications that animated denazification easily ratio-
nalized the reinstatement policy. Nazi Party membership was so pervasive that
continuing denazification policy would have meant eliminating many of the sit-
ting judges. Prior experience in government, albeit under the Nazi regime, be-
came the basis for integration into public service. Indeed, shortly after the initi-
ation of denazification policy, the Reinstatement Act was passed, reintegrating
Nazi officials and, as such, putting the lid on denazification.

In the standard critique of denazification policy, its flaws lay in the failure of
implementation because of the political context: the sheer numbers placing un-
workable demands on the screening tribunals, the absence of political will, in
particular, in light of the cold war, and the difficulty of self-vetting, of the “auto-
purge.” There was also the implied relation of Allied denazification to punish-
ment policy, so that after the prosecutions gave way to clemency policy, denazi-
fication became difficult to pursue.27 The sweeping breadth of denazification
policy over the entire public service seemed to elude enforcement. Thus, denaz-
ification’s standard critique derives from a realist perspective; denazification
policy’s aborted cause is explained in terms of its political circumstances.

However, the standard critique of denazification begs the question of
whether there may have been something wrong with the policy, as it raised the 
relevance of Germany’s political past to the new regime’s construction of public
service and democratic transformation. With this question in mind, one might
further ask about the breadth of denazification policy’s scope. In this regard,
one might distinguish degrees of past complicity as well as differentiate among
the affected governmental positions, thus, for example, distinguishing broad-
scale purging of the entire public service from the screening of the top political
echelon and discrete sectors like the security apparatus. Posing the normative
question necessitates justifying transitional administrative justice policy. Post-
war denazification’s asserted justification is that of “democracy building.” Ex-
cluding Nazis from public service was said to be necessary to reconstruct Ger-
man democracy. Maintaining the existing administrative apparatus was thought
to subvert the possibility of making the transition to a more liberal system. Yet,
what exactly is the relation between past political conduct under a prior repres-
sive regime and the ability to participate in a successor liberalizing regime? Our
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intuitions are that establishing a liberal democracy would not be possible under
the Nazi Party’s top brass. In working democracies, political change at the
higher governmental echelons occurs through regular elections. However, in
societies in between political systems, regular methods of political representa-
tion are frequently not yet in place. Moreover, elections do not reach all the
public service. Thus, a regime’s change following peaceful negotiations relies
heavily on the law to redefine the new political boundaries of the public domain.
In these political circumstances, the change of regime through the removal of
those entrenched in positions of power is largely advanced by the law. Common
justifications for the political purges are exclusion of the prior regime and its
supporters from political participation in democracy.

What is the role of political conditionality in the liberalizing regime? The
central claim in the democracy argument prevalent in transitions is the fore-
cast that those who acted to further the past repression would be likely to do
so again, in this way subverting democracy’s consolidation. The democracy
justification is at its most compelling when the affected positions are most
similar to those held under the previous regime and when there is a likelihood
of repression rearing its head. Accordingly, though mere party membership
may not justify exclusion from low-level civil service positions, that would not
be true of higher policy-making positions in the successor regime or positions
in the state security apparatus enabling the perpetration of rights abuses. The
closer the connection between the political disabilities and the affected posi-
tions, the more relevant the democracy justification. Yet, on this account, de-
nazification lacked closely justified transitional policy, as there did not appear
to be much relation between sweeping political disabilities and democracy. On
the contrary, moral considerations aside, competence for prospective employ-
ment in the successor democratizing regime was in some sense arguably
greater among those with prior political, administrative, and managerial expe-
rience. Ultimately, the democracy argument seemed misguided and internally
incoherent: For the force of the democratic justification for political disabili-
ties was seemingly premised on the assumption that democracies were shaped
more by their personnel than by their structures, institutions, and procedures.
Yet this reasoning appears to run counter to liberal political theory.

Postwar denazification, like the Reconstruction-era political disabilities, 
is best understood from a transitional context. Considering the course of the
policy over time underscores its transitoriness and ever-shifting balance over
the course of the transition. Denazification policy begins at war’s end, lasting
for a circumscribed period of time. The policy tapers off after about five years,
in 1950; and by 1951, the transitional phase ends. That sequence tells us some-
thing about the processes by which the administrative state reconstitutes it-
self. Though the frequent critique of denazification policy focuses on the fail-
ure to effect permanent exclusions, nevertheless, the policy suggests that the
law’s role here was to advance transformation and, as such, its partial and pro-
visional nature is a recurring feature of these politically dynamic periods.28

Though right after the war, the association with the Fascist regime was fatal to
political participation; after the passage of time, such past political service be-
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came acceptable, and even desirable, in subsequent successor regimes. Gov-
ernmental experience, albeit under the Nazis, became the basis for integration
in public service.29 Participation in the prior regime became normalized after
an ordinary administration shift. Treatment of the predecessor regime shifted
from discontinuity to continuity. In the beginning, denazification legislation
was animated by the dominant purpose of restoring legitimacy; as the succes-
sor regime consolidates, public policy gives way to other purposes.

Considered as an isolated instance, denazification has generally been
viewed as a failed attempt at transformation. Yet, when considered in a com-
parative/historical perspective, together with other measures applied during
periods of radical political upheaval, the postwar experience turns out to be
closer to the transitional norm. Administrative purges occur in periods of frag-
ile and unstable political order; these measures are provisional and often tem-
porized over the period of political transformation. From the start, these mea-
sures are pragmatic resolutions intended as transitory for a particular political
period of reconstruction. They are always understood as transitional justice.

Epuracion and Zuivering: The Politics of Exclusion

Whereas in Allied-occupied Germany, there reigned a sense of pervasive col-
lective responsibility, by contrast, elsewhere in postwar Europe, there was an
enemy to purge. Liberation from Nazism went hand in hand with wholesale
purges of supporters of the prior regime. And the basis of these purges is ex-
plicitly ideological: Postoccupation justice is forged in terms of we/they,
friend/foe, collaborator/resistance; it is reconstitution by deconstitution.

After the collapse of the occupying regimes in postwar Europe, societies re-
sponded to a public sphere utterly compromised by its support of fascist power.
In the transitions out of fascism, newly reconstructed friend/foe lines went be-
yond the reconstruction of the administration to a broader public sphere com-
prising all civil society. Postwar Europe’s purge practices reveal how administra-
tive justice involves a turning away from regular criminal processes to those
more sweeping and informal, moving away from the judiciary to other tribunals
or bodies, often isolated within vast governmental entities. The departure from
established criminal law and regular judicial processes highlights the purges’
politicization. Throughout the region there is the attempt to impose measures
of political conditionality and judgment, a move toward informal processes and
vague political offenses, such as “national degradation” and “national indig-
nity.”30 Although, ordinarily, penal judgment is based on past unlawful behavior,
the new offenses were predicated simply on the finding of a political condition
declared by a body given this authority during the transition. Establishing col-
laboration and other political crimes entailed only proving the political status of
supporting totalitarian doctrine. The gravamen of the investigations was not
past criminal conduct as in a trial but, rather, membership or support of past so-
called subversive political associations. Along with the reconceptualization of
offenses came special procedures, laws, courts, and forms of action.31 The
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purging tribunals were not the ordinary courts of law but military courts and ad-
ministrative bodies composed of judges, nonjurists, and lay persons. Though
the penalties sometimes appeared to be traditional criminal sanctions, others
affected civil status, such as the loss of the franchise, rights to political partici-
pation, and even citizenship. Both in its processes and effect, this was extraor-
dinary justice.

As a historical matter, purges are visited on the ancien régime leadership,
yet the postwar purges went further, reflecting a broad understanding of the
scope of responsibility and transformation. Postwar measures expelled individ-
uals from a broader segment of society, including sectors not previously con-
sidered part of the administration, such as education and the media. As such,
the purges reconstitute the domain of the public sphere, as they attempted 
to restructure the various corporate sectors: business, the media, and those in-
tellectual elites, which, in one fashion or another, had supported the Nazi
regime. The purges, therefore, were radical restructurings of the profes-
sions with special purging committees for educators, writers, and musicians.
Though purges regulated the private sector, they did so pursuant to govern-
mental decree. Offenses were vaguely stated, and failure to have “the proper
attitude” during the occupation made for newfound liability.32

Nowhere were the purges more radical and sweeping than in the media.33

In the case of the press, the offense of collaboration was easy to prove— with
proof texts—and publication kept the issue of collaboration in the public eye.
In a series of purgings and reenactments, the media was rededicated to the
new political regime in the public eye. When collaboration papers became the
object of purge orders, the parameters of free expression were reconstructed in
response to the past. Even newspapers’ names were subject to critical changes,
like that of the French newspaper Libération, symbols of changed identity.

The postoccupation purges of the public sphere go far beyond the civil
service; the attempt is nothing less than to “purify” society. These political
purges in the public sphere critically respond to the distinct nature of fascist
repression that is achieved by the hegemonic control of the sectors of ideolog-
ical production, such as education and the media.34 Accountability for the in-
tellectual elite recognized its role in hastening the fascist takeover and at-
tempted to reorient this sector to the liberal ideology of the successor regime. 

Postwar purges reconstruct the relation between the individual, mediating
associations, and the state. Defined in terms of the collective, political 
disabilities are, nevertheless, brought to bear against the individual. These
processes’ informal approach to the identification of past fascist affiliation sug-
gests that group-based exclusions are not primarily aimed at individual wrong-
doing. They are not justified in these terms but, instead, as defining cognizable
institutional change for the transformation of the public domain. Individuals
are a means to expurgate publicly the ideology of the ancien régime from the
future public sphere. The postwar purges challenge our intuitions about the
rule of law, as the administration of justice is not applied in known regular
procedures but through highly informal, irregular procedures. The measures’
diminished due process, along with their nontransparent and politicized na-
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ture, reflect a compromised understanding of the rule of law. And, though the
purposes are forward-looking, sounding in democracy, the means are in some
sense just the old ones associated with repressive regimes: of categorical judg-
ments made on an ideological basis, at odds with liberal thought. Though
paradoxical, it is the critical response—the explicit undoing through the old
forms that best signals the ideological switch. Moreover, the tension of illib-
eral means directed to liberal, forward-looking ends is reconciled by these
measures’ limited impact on the legal system. Postwar purges lasted only a
short while, from as little as a year to five years.35 These radically politicized
measures were bounded ex ante, as from the start they were intended to be
provisional transformative mechanisms. The temporizing seen here, as in ear-
lier instances, for example, American Reconstruction, is also manifest in con-
temporary political transformation discussed in this chapter. What emerges is
that even the most radical politicized responses to repressive rule are intended
as provisional from the start and constitutive of transition.

Lustrace and Bereinigung: Political Purges in East 
and Central Europe

Everyone, however, is in fact involved and enslaved, not only the
greengrocers but also the prime ministers. Differing positions in the
hierarchy merely establish differing degrees of involvement: the
greengrocer is involved to a minor extent, but he also has very little
power. The prime minister, naturally, has greater power, but in re-
turn he is far more deeply involved. Both, however, are unfree, each
merely in a somewhat different way. The real accomplice in this in-
volvement, therefore, is not another person, but the system itself.
Position in the power hierarchy determines the degree of responsi-
bility and guilt, but it gives no one unlimited responsibility and guilt,
nor does it completely absolve anyone.

Václav Havel, Open Letters: Selected Writings: 1965–1990

Contemporary transitions throughout East and Central Europe were largely ne-
gotiated and, therefore, relied on radical public law measures to decommunize;
as such, they test law’s role in the transformation of party politics. Totalitarian-
ism is characterized by repressive control pervading society. Whereas rule by
dictatorship is characterized by drawing a line between ruler and ruled, under
totalitarian rule, there is no such clear line, with repression diffused throughout
the society. In totalitarianism’s wake, accordingly, the question becomes who is
responsible for past wrongs? The legal responses to communism’s collapse tell
us about the contemporary understanding of individual responsibility for re-
pression, of the relation of citizen to party, and of party to state. The evil of to-
talitarian rule is seen as pervasive, perpetrated by an occupation force and by
widespread collaboration.

Throughout the region in the wake of political change, the response fo-
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cuses on the prior security apparatus and its secret collaborators. The purges’
object goes beyond official power; for totalitarian rule was characterized by an
exercise of power that was not transparent, and a repression that was ambigu-
ous as to whether private or public. Throughout East and Central Europe,
those implicated in the prior system were subjected to political disabilities, al-
though decommunization measures varied in their harshness and sweep. Uni-
fied Germany, the former Czechoslovakia, Bulgaria, and Albania all enacted
bans against former Communist Party hierarchy and state security apparatus
in the public domain.36 Hungary adopted milder measures, such as the publi-
cation of lists of those implicated in Communist rule. In the new republics,
forward-looking measures were adopted, such as oaths of allegiance.

The idea of being tested by one’s political past began informally. In the
summer of 1990, in the first free elections in the former Czechoslovakia, politi-
cal parties screened their candidates for evidence of ties with the former state
security. When a parliamentary commission formed to screen Parliament for
collaborators with ties to state security, the inquiry became entirely politicized.
A year later, the attempt to systematize the screening culminated in legisla-
tion, in Czech, known as “lustrace” or, “lustration.” “Lustration,” deriving from
the Latin lustrare for “purification,” refers to the processes of investigation and
screening intended to “shed light” on the past. Historically, these investigatory
processes were associated with taking a count, or census, of the population.37

Czech lustration law would purge anyone with prior ties to the state security
apparatus from a wide range of appointive positions in government, army, Par-
liament, courts, state-owned businesses, academia, and media. Under the law,
mere membership in the state security apparatus sufficed to imply involve-
ment in the organization’s repressive goals.38 As such, the law codified the pre-
sumption that supporters of the past Communist regime endangered democ-
racy. The lustration law was challenged by ninety-nine parliamentary deputies
who had previously opposed the law in the Parliament. Other opposition in-
cluded outside human rights organizations, the International Labor Commit-
tee, and Czech President Václav Havel, who proposed amending the proposal
to allow for individualized review.39 In its most notorious decision, the coun-
try’s short-lived unified Constitutional Court would uphold lustration’s policy,
though circumscribing its scope.40

Decommunization also began informally in unified Germany with the
German Democratic Republic’s (GDR’s) first free elections. While in the other
negotiated transitions in the region, the purges of Communists appeared to be
supported by some level of social consensus in the political branches; in uni-
fied Germany, the purges began as a form of “victor’s justice.” For the East,
there would be little choice in the matter. As with the Confederate South’s
reentry in the Union, when East Germany was subsumed into unified Ger-
many, its return was conditioned on renunciation of its ideological past. The
country was “divided by unification,”41 as the Unification Treaty set out the
terms for reunification unified the German civil service, creating a system of
review for those employed in the former GDR administration, and disqualify-
ing from civil service those in the Communist Party hierarchy, as well as the
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Stasi, the dreaded secret police.42 The Unification Treaty authorizes disquali-
fication on two bases: “unacceptability because of past political acts” and
“technical incompetence.” As in postwar denazification, once again question-
naires were used to vet individuals for membership in the secret police, and
local commissions were empowered with exclusion. The 1991 passage of the
Stasi Files Act provided for access to the files of the former secret police and
background checks of the prior regime, leading to massive purges of former
East German civil service at all levels. Exclusion from public office, state secu-
rity, and education meant sweeping discharges of thousands of public officials,
judges, schoolteachers, and former university professors.

Of the two schemes, Czech decommunization on its face appeared to cast
a wider net, for the law penetrated all the way down to the lowest echelon of
past regime supporters, even those attending security school or “candidates”
for collaboration, thus potentially affecting tens of thousands. Moreover,
Czech lustration’s enforcement was centralized in the historically dreaded
Ministry of the Interior, while Germany’s purges operated on a more local
level. Nevertheless, ultimately, Germany’s purges had the greater impact, since
they were systematically enforced by a preexisting fully functioning adminis-
trative apparatus, and a substitute labor pool was readily available.

The uses of political disabilities were sweeping and apparently justified
only by the presumptive (and inverse) relation between past political affiliation
and competence to participate in the democratic regime. Nevertheless, the
normative question the schemes raised was, Just what was the relevance of
past political conduct to the shaping of the new public order? In both the for-
mer Czechoslovakia and Germany, this question was controversial and culmi-
nated in constitutional review. Constitutional review necessitated ongoing
public justification of decommunization policy. In unified Germany, political
disqualifications were justified by the presumption that former Communists
could not serve in a democratic political system. In other countries, like Hun-
gary, political disqualifications along similar lines were justified by its judiciary
on democracy grounds.43

In upholding lustration’s constitutionality, the Constitutional Court of the
Czech and Slovak Federal Republic analogized it to security clearances in
working democracies. Like security clearances, lustration conditioned employ-
ment on past conduct; the law “merely specifie[d] some further prerequisites
for the discharge of certain sensitive functions in the State administration and
economic apparatus.” To allow “persons who participated in the violation or
suppression of human rights and freedoms the . . . means which could serve
serious destabilization of democratic development and the threat of the secu-
rity of citizens would be an irresponsible risk.”44 Consider the analogy of 
lustration policy in transformative periods to the role of security in established
democracies. In working democracies, trustworthiness as condition of em-
ployment is generally limited to security-related or other similarly sensitive 
positions involving access to classified information. Ordinarily, few public po-
sitions necessitate greater security; such disqualifications are generally consid-
ered unjustifiable and punitive. Moreover, ordinarily the government bears the
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burden of showing the relevance of the screening process to the affected posi-
tion. The analogy to security clearances might well justify screening for select
governmental positions in the region, such as those involving human rights,
and human rights concerns might have justified an earlier, milder precursor to
the lustration law, which would have screened out those personally responsi-
ble for human rights violations. But security concerns hardly supported the
sweeping scope of lustration.

Historically, the state had plenary power to condition public employment
on a political basis. In American constitutional law, for example, this discre-
tion is captured in a landmark judicial opinion that “[a person] may have a
constitutional right to talk politics, but he has no constitutional right to be a
policeman.”45 Nevertheless, the modern position has moved away from the
historical view. Though political conditions on the practice of law relating to
Communist Party membership were once upheld, this was during the cold
war, and U.S. law has changed since then.46 Modern liberal democracies are
generally constrained from decision making in the public domain on purely
political grounds. In working democracies, only top governmental positions
are thought justifiably chosen on a primarily political basis and, therefore, by
electoral processes. Though public employment or benefits may be denied al-
together, the state generally lacks discretion to condition such benefits on a
political basis. In the liberal state, political conditions must be justified by
weighty interests and closely drawn to advance those interests. Governmental
efficiency concerns are ordinarily considered inadequate to justify politi-
cally based appointments.47 Political loyalty, in and of itself, is also rarely ade-
quate to justify patronage politics. The relevance of political affiliation de-
pends on the nature of the affiliation that is the basis for the disqualification,
and it is predicated on a governmental showing of a close relation between the
affected position and political basis, with political affiliation considered in 
employment-related decisions only when relevant to effective performance.48

The general principle against politically driven decision making in the public
sphere protects political association and speech rights important to working
democracies.49 Moreover, in the European social welfare democracies charac-
terized by greater regulation of employment, political conditionality implicates
other rights such as labor-related entitlements and freedoms in the public 
domain.50

Though ordinarily our intuitions about the rule of law would militate
against the adoption of such political measures, special transitional concerns
may well support such measures in limited periods. Thus, in upholding the
country’s screening policies, the Constitutional Court of the former Czechoslo-
vakia rationalized lustration policy on the basis of the extraordinary needs of the
period. Warning of the “possible relapse of the totalitarian regime” and the need
to prevent “destabilization of the democratic development of the state,” the
court’s justification for the purges was explicitly transitional. The measures
were justified by the necessities of constructing a more democratic regime: 

Every State, especially one which had been obliged to suffer the violation of
basic rights and freedoms by the totalitarian power for more than forty years

166 Transitional Justice



has the right to apply such legislative measures which aim to foil the risk of
subversion on the return of, or possible relapse into the totalitarian regime in
order to establish a democratic system.

Other transitional precedents from prior postwar periods were invoked: “Mea-
sures of this type . . . taken also by other European states after the collapse
of the totalitarian regime . . . are a legitimate means . . . not to threaten
the democratic character of the constitutional system . . . or the . . . rights
and freedoms of the citizens . . . but for their protection and consolida-
tion.”51 That the extraordinary justifications for political disabilities are con-
fined to limited periods of political shifts is conceded in the law, in which the
measures are expressly circumscribed in time. Thus, in the former Czechoslo-
vakia, though lustration was at the start intended to last five years, in the
Czech Republic it would be extended for another five. Unified Germany’s dis-
abilities were also explicitly provisional from the start.52

Complicity in the past political regime is often considered relevant to the
holding of public office in transitional societies during fragile periods of politi-
cal transformation from repressive to liberal rule. But what are the parameters
of the relevance of past political allegiance? Historically, after dictatorship,
purges were leveled against the top political rung. Yet, the purges after the Com-
munist collapse responded to a different kind of repression, to a totalitarian rule
that penetrated all sectors of society, seemingly implicating everyone. The char-
acter of totalitarian repression might have justified the purge of an entire politi-
cal generation, and the question thus became where to draw the line.

For some, nothing less than past dissident status would be a sufficient
sign of the moral integrity necessary to high-ranking public service under the
new regime. In the contemporary wave of political change, dissident status
would become the unspoken de facto condition of high political office. In
many of the transitional administrations of East Europe and Latin America,
presidents have been former dissidents. Thus, Václav Havel campaigned for
human rights in the former Czechoslovakia; so did Arpad Göncz in Hungary;
in Poland, Lech Walesa led the opposition. In Latin America, Argentina’s Car-
los Menem was imprisoned under the former military regime. Brazilian Presi-
dent Fernando Cardoso was a political exile during the country’s period of
military rule. Bolivia’s former President Gonzalo Sánchez de Lozada, too,
came from a family in exile. But how far to go with this line of reasoning? Be-
yond a new regime’s leadership, to what extent is complicity in a past regime’s
wrongdoing material to public service under a liberalizing regime? Might there
be a principle of rule of law guiding the transitional purges and justifying limi-
ted politicized decision making? This question was considered by the former
Czechoslovakia’s Constitutional Court, when it reviewed the lustration law’s
reach to the many who appeared in the secret police files as potential candi-
dates for collaboration. Tens of thousands fell in this group, of which only a
tiny number knowingly volunteered to collaborate with the previous regime.
Such “unknowing” membership, the court held, was insufficient to disqualify
them from the prospective political order.53 At the very least, the line was
drawn at “knowing membership.”
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The next question confronted by decommunization policy was whether
“knowing” participation could serve as a basis for dismissal. This question
arose in a case arising under unified Germany’s disqualification law.54 To jus-
tify political exclusions, such involvement had to be more than the degree of
knowing membership general to East Germany’s citizenry. As a constitutional
matter, the court held, suitability for public service could not be determined
solely on the basis of position in the GDR hierarchy or identification with the
German Socialist Union Party (SED) regime. Since “loyalty to the socialist
order . . . [was a] prerequisite for public service employment in the GDR,
. . . the loyalty and cooperation that were necessary and normal for remain-
ing and rising in the public (civil) service . . . cannot be the sole justification
for lack of suitability.”55 Suitability for the newly unified public service ought
to be justified by special circumstances, on a case-by-case basis. In similar
cases, the rule of law drawn by the courts supports the liberal principle that
public law should be constructed in terms that transcend mere adherence to
political ideology; there has to be something more.

Where a law structuring a successor judicial system would have disquali-
fied the judiciary on the basis of “political decisionmaking under the prior
regime,” these political conditions, the court held, were too vague to apply.56

Poland’s Constitutional Court put a rule-of-law limit on what could have been
a highly politicized lustration of the country’s judiciary.

In reviewing a case concerning a former police chief, Germany’s Constitu-
tional Court overturned his dismissal as unconstitutional, challenging the
breadth of decommunization policy. Vindicating the principle of judicial 
review, anticommunist disabilities were treated as legislative presumptions of
incompetence but not as presumptively irrebuttable . The court required an in-
quiry that looked beyond mere past conduct, to make an individual determina-
tion about the public officials’ prospects for service in a democratic regime. In
the case of the police officer, there was evidence of his prospects for reform so
that he could serve in a democratic regime. The potential for reform seemed
particularly pertinent in the German context in which, given the GDR’s incor-
poration into preexisting democratic structures, there were diminished justifi-
cations for sweeping exclusion. In recognizing a baseline of political affiliation
with the prior totalitarian regime, judicial notice was taken of an acceptable
baseline level of past regime support. When there was mass societal support for
a regime, without more, such support in and of itself was not enough to dis-
qualify an entire political generation. This normative principle would guide a
bounded relation to the past in the transitions after communism. The case of
the reformed police officer exemplifies the potential of constitutional courts in
periods of political flux. When it rejected the irrefutability of the legislative pre-
sumption, Germany’s high court affirmed a principle central to liberal democ-
racy, of individual rights protected within a system of judicial review. If totali-
tarian rule was marked by the total penetration of the private sphere, an
independent judiciary epitomized the liberal hope of limiting state power. 

The reasoning in these cases illuminates the contingency in transitional
justice and its relation to past legacies. After repressive rule, restructuring the
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public service means reconstructing the normative relation of the individual to
the political order. But of what relevance is past political behavior to public
decision making in transitional regimes, when other things are changing too?
Change at the individual level ought to be considered in light of broader struc-
tural change. With changes in political context and a shift in political system,
past individual conduct may well be largely irrelevant to a society’s democratic
prospects. Yet, insofar as the logic of political conditionality is largely justified
in forward-looking terms, the democracy justification seems internally inco-
herent: For leveling political conditions on individuals based on past behavior
largely elides the potential of newly created political institutions. So, it is that
transitional justice defies reductive categorization, as it responds to political
exigencies as well as to particular legacies of repressive rule. 

Administrative and Distributive Justice

Generally, the political schemes here discussed are justified on democracy
grounds for the purpose of construction of a new political order. Yet, there are
other purposes invoked by transitional societies in redirecting public goods on
a political basis, which are, at least in part, redistributive. The group-based po-
litical disabilities discussed above make operational a distributive principle for
political participation on the basis of political system preference. Thus, for ex-
ample, decommunization, or other such similar political disqualifications,
could be reconceptualized as a massive preference scheme based on political
affiliation. Such an argument is being made in the ongoing transition in
postapartheid South Africa.57 Political conditions could be reconsidered as
preferences, an automatic thumb on the scales. What are the justifications for
some form of collective judgment on a political basis, for example, for “affir-
mative action”? When political systems undergo liberalization, what state in-
terest justifies remedial preferences on the basis of political adherence?

Transitional preferences can be analogized to patronage systems in older
democracies. While there is now a presumptive antidiscrimination principle,
historically, patronage was used to organize public administrations. After
World War II, governmental discrimination on a political basis raised the
specter of past persecution, and, as such, was proscribed in most domestic and
international law. Most postwar international human rights legislation ensures
equal protection on the basis of political opinion. Antidiscrimination princi-
ples provide that wherever legislation discriminates on the basis of political
opinion, there ought to be a weighty governmental interest. Ordinarily, the
constitutional legitimacy of such political disabilities would depend on the na-
ture of the state’s justifications, on whether there is a state interest justifying
departure from principles of equality of opportunity. From this perspective,
anticommunist political disabilities in East Europe are often rationalized as a
form of affirmative action.58 The argument goes something like this: In post-
communist Europe, to make political system adherence relevant to prospec-
tive participation in state administration does not merely imply burdening 
present freedom of expression of political opinion, but it is also historically
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freighted. So it is that in contemporary transitions, political preferences are
justified, because like the question of racial preferences in the United States,
the legacy of political system adherence in East Europe has played a distinc-
tively divisive and repressive role throughout the region’s history. Whatever the
commitment to political equality in the successor regime, the historical con-
text for the political purges in the region is one of long periods of sustained po-
litical discrimination. Indeed, the significance of historical political discrimi-
nation is recognized by the region’s constitutional courts in their review of the
transitional screening measures. In upholding lustration policy, the Constitu-
tional Court of the Czech Republic reasoned: 

A democratic state . . . cannot be inactive in the situation in which the
leading posts on all levels were staffed on the basis of political criteria. A de-
mocratic state has the duty to endeavor to eliminate unjustified preference of
a group of citizens, based on the principle of their membership in a certain
political party as well as to eliminate the discrimination of their citizens.59

Past political discrimination has a certain justificatory appeal but, in and
of itself, is generally not sufficiently weighty to justify political discrimination.
While decommunization schemes imply transfers from communists to non-
communists, such schemes are not closely drawn to advance the goal of politi-
cal diversity in the fledgling democracies. To what extent was the affirmative
action analogy appropriate? Could one say that there had been “rightful” own-
ers that were unjustly treated? Not all public employment was wrongfully 
expropriated from noncommunists; for example, not all present jobholders
wrongfully hold their jobs. Decommunization measures barring employment
from the public sector were challenged for violating individual rights, such as
rights relating to work.60 Yet, these challenges were themselves controversial,
since political changes went hand in hand with economic change and radical
cuts in the civil service. Whether, and in what way, political disabilities
threaten employment entitlements raises controversial questions about the so-
cial understanding that the market transitions have brought into contention.
Forward-looking redistributive interests have been used to justify sweeping
disqualification legislation that penalizes communists to the benefit of anti-
communists in the region. When political categories are redrawn to undo past
preferences, all to the benefit of the prior political opposition, the asserted
state interest in redistribution in the public sector appears to be not only po-
litically discriminatory but also pretextual.

Decommunization legislation is simultaneously backward- and forward-
looking as it mediates the transition. So-called past entitlements are deployed
to justify the present allocation of employment in the successor regime. These
transitional redistributions themselves reconstruct the distinctions upon
which past entitlements were putatively based, redefining social relations in
the past system, a system with few established understandings of private prop-
erty entitlements. The interaction of transitional and distributive justice crite-
ria in the restoration of those whose opportunities were previously wrongfully
taken is more fully discussed in the next chapter.
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Redrawing the Party Line: The Social Meaning 
of Purgings in the Public Sphere

The public purges construct the political transformation by redefining the
boundaries of the political landscape as the effect of political disabilities plays
out in the public sphere. Their effect is a function of transitional legacies. So
it is that, for the most part, decommunization’s bite came down primarily to
exposure of past collaboration through publication and the attendant political
accountability and social censure.61 Though employment bans might be lifted
after a time, this was often not true of the often lingering stigma of being
named an “enemy of democracy” during the transition. In the former Czecho-
slovakia, the lists of so-called excludables read over television caused a pro-
found societal stir; in Poland, the leaks prompted a political crisis that almost
brought down the government. Thus, lustration began as de facto disclosures
in the public sphere; and even when regulated by law, ultimately its imple-
menting legislation eschewed the traditional sanctions associated with law-
making and instead largely depended on exposure in the public sphere. For ex-
ample, in Hungary, the lists of those said to be implicated in past repression
were published in the daily civil service paper.

Czech lustration was similarly concededly largely declaratory. In its review
of the Law on the Illegality of the Communist Regime, the country’s Constitu-
tional Court expressly recognized and affirmed decommunization legislation’s
hortatory nature: 

The so-called lustration law, for example, does not impose sanctions, rather it
merely sets the conditions for certain offices. . . . The constitutional foun-
dation of a democratic State does not deny the Parliament the right to express
. . . its moral and political viewpoint by means which it considers suitable
and reasonable within the confines of general legal principles and passably in
the form of a statute.62

Referring to law’s “crediting” and “blaming” functions, the legislation was un-
derstood to operate as a normative declaratory measure, though not formally as-
criptive of criminal responsibility, nevertheless, effecting the social condemna-
tion associated with criminal judgment. In its expressive stigmatizing aspects,
lustration’s potential effect is similar to that of criminal legislation.63 Ordinar-
ily, such stigma would be supported by the ascription of individual responsibility
characteristic of the criminal process. The political exclusions draw attention to
the significance of publication: The purge begins with the list. When the list of
those to be disabled is published, the list itself constitutes a stigmatizing politi-
cal judgment. Perhaps the least formal approach to lustration is Poland’s, where
prospective candidates for top positions in the public service are expected to
self-purge via declarations about their relation to the secret service in the years
between 1944 and 1990.64 Decommunization legislation lays bare the social
meaning of regulatory measures lacking in the formal sanctions, changes in
rights or duties ordinarily associated with law. Against the context of the region’s
legacies, political purges in the public sphere have force.

How exactly do political conditions and disabilities enable transforma-
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tion? Successor purges are deployed to undo a past regime’s repression, law is
used to reconstruct the political parties relevant to participation in the public
sphere. In the transition, successor regimes deploy as categorical disqualifica-
tions the very same political categories that previously served as definitional
qualifications under the predecessor regime. The force of the political recon-
struction is clarified against this background; the postcommunist purges are
performative as they explicitly invert the bases of the processes supporting the
past regime. Nevertheless, the reliance on predecessor regimes’ documenta-
tion comes at a cost. Screening a person’s past is done against the old regime’s
state security files; with the files of the ancien régime constituting the succes-
sor regime’s political test. “Lustration” or verification is effected through the
old regime’s files; the “truth” is thought to emerge from the old regime’s
records. In ordinary administration shifts in working democracies, reliance on
predecessor regimes’ archives would not be exceptional; however, in shifts be-
tween political systems, particularly in the move from dictatorships to more
liberal regimes, reliance on ancien régime archives implies maintaining conti-
nuity in the material foundations of the prior regime and, therefore, appears
utterly paradoxical. For even as they intend to purge the past, the processes
are firmly steeped in that past. Even the jargon deployed harks back to the pre-
decessor regime’s procedures. “Lustration” is the very term that was used by
the Czech secret police for their background checks on citizens’ loyalty to the
Communist Party during its forty-year rule. Seen this way, the post-1989

purges are just the most recent in a line of purges: 1970; the purges of the 1968

reformers, where a half million communists were thrown out of the party; and,
before that, 1948 and the Stalinist purges.65 Even in its mild form, lustration
evokes the dreaded lists of the totalitarian regimes; as such, it seems to recon-
struct society just as in the old way, by redefining political parties along the
very same lines. Lustration appears profoundly enmeshed in the ways of the
old regime even as it pursues its transformative purposes.

If the chapter begins by questioning the relation of illiberal means to liberal
ends, the political purges of East and Central Europe illuminate the problem.
Here is the paradox of the social construction of decommunization in transi-
tion, of the political purgings that condemn past evil, even as they reenact past
purgings. In the new democracies, decommunization laws eerily evoke their to-
talitarian past. To some degree, resorting to these forms cannot help but recall
the prior repression, in which revolutionary change occurred through the
purge. Predecessor means and successor responses look all too similar, so high-
lighting the rationale for these processes. For these purges show that, though
paradoxical, it is often through a society’s traditional ritualized processes that
political change is most clearly expressed. Transitional practices bear out a well-
known sociological observation relating to the social rituals of preservation and
reform: It is through the old forms that the change in political message is made
manifest,66 though these may be distinguished by the minimal procedural guar-
antees and liberal justifications. Analysis of these controlled forms of change
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clarifies how it is that in the transition performing established political rituals
can nonetheless advance the purposes of transformation.

Demilitarizing in the National Security State

Given persistent authoritarian rule, how is the move from militarized regimes
to more liberal systems achieved? Perhaps the greatest challenge is the use of
administrative measures to change the national security state. The end of
World War II ushered in an invigorated urgency to preserve the peace and a
democratic impetus. The peace purpose animated a range of initiatives, from
the founding of the United Nations and its peacekeeping commitment, to de-
militarization among the losing powers. Unconditional surrenders in Germany
and Japan were translated into the yielding up of all prospective war-making
power in their postwar constitutions.67 In countries perceived to be warmon-
gering, new postwar limits chiseled away at established military power.

Despite the heightened postwar impetus for demilitarization, with the ad-
vent of the cold war, it would be short-lived. This was particularly so in Latin
America, where growing global polarization affected the continent, as the at-
tempt to adhere to a Western-style economy went hand in hand with oppres-
sion, as the capitalist powers supported dictators insofar as they resisted com-
munism. Well into the 1950s, about half the Latin American republics were
subject to military rule. The 1960s and 1970s ushered in a new increase in mil-
itary power, when even long-standing democracies, like Chile, fell to military
rule. By the early 1980s, virtually the entire continent was plunged under re-
pressive military rule.68 This was the heyday of the national security state.
With the military seemingly entrenched in power, mere party politics as usual
was not a plausible solution; elections, not a full answer. Even when the mili-
tary officially handed over the reins of power, a growing culture accepting 
military rule allowed a de facto retaining of the balance of power, which was
often achieved under the guise of maintaining civilian rule.

In the Americas, transition from authoritarianism meant a struggle over
subjecting the military to civilian rule. The failure of simple party politics
spurred other structural responses in the transitions. Despite political liberal-
ization, few attempts were made to hold the military accountable as a body.69

Though one country, Costa Rica, eliminated its entire military power.70

Post–civil war El Salvador offered a more circumscribed form of demi-
litarization on the continent. When United Nations–brokered peace accords
brought to an end the country’s bloody, protracted civil war, there was a call
for an overhaul of the country’s security apparatus. The very possibility 
of peace between the government of El Salvador and the Frente Fara-
bundo Marti para la Liberatión Nacional (FMLN) hinged on purges of 
the military and the police. The FMLN agreed to give up its arms only on 
condition of the “purification” of the military, and so demobilization of the 
opposition was exchanged for the purging of the national security apparatus.
Demilitarized, purged of its weapons, the opposition was allowed entry to the
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political sphere and freedom to form a political party as a trade-off for 
the exclusion of the national security apparatus from the legitimate political
domain.

The question remained, How to transform the military? What was the ap-
propriate relation of individuals to the military, particularly, as concerns past
wrongdoing and the military’s potential role in the democratic transformation?
Transformation of the army in El Salvador was effectuated by a combination
of systemic change and individual purgings. Institutional transformation of
the security apparatus occurred through two kinds of purges: individual expur-
gations and corporate restructurings of the military body. Purging individual
transgressors was one path to expurgating the military, to ridding the body of
its nondemocratic elements.71 In Spanish, purificación, “purification,” in-
volved screening the military for past participation in human rights abuses in
an inquiry to ascertain the likelihood of prospective democratic behavior.72

Though the stated intention was speedy change of the security apparatus,
getting the military to yield to civilian rule would become a protracted struggle.
When the so-called ad hoc commission identified individual wrongdoers, the
lengthy list included numerous top-level officers, even the country’s defense
minister, implicated in the well-known Jesuits’ murder. Even more ominous,
among those identified for dismissal were the officers who had led the peace ne-
gotiations. Military resistance to the proposed purges, and a threat of a coup
d’état, slowed down the purging. A half year after the schedule agreed to in the
peace accords, the top echelon of the armed forces was finally removed from
duty. Salvador’s military purges had weighty justifications generally sounding in
deterrence. Perpetrators of past human rights abuses were considered likely to
repeat their behavior and, for this reason, excluded from their positions of
power. Though such individualized exclusions rested on strong justifications, in
ordinary times, these exclusions would have obtained only after due process.
Ultimately, the conflict between weighty interests and the rights to individual
due process was reconciled in a compromise, a partial purge that excluded indi-
viduals but lacked the stigma associated with criminal justice.

Transformation of the military is predicated on a distinct, close relation
between the individual and the body that is inextricably bounded up to societal
understandings of the military as an institution. Indeed, the very turn to col-
lective transitional measures assumes a close nexus between the implicated in-
dividuals and the collective. Within the military, there is a particularly close
relation, as evident in the understanding of criminal responsibility, discussed
in the prior chapter on criminal justice. Within the military structure, under-
standings of the construct of “chain of command” implied command responsi-
bility, assumptions of responsibility that transcended merely those of individu-
als, to the actions of others in the body.

The struggle over Salvador’s military purges illuminates how purges,
though often punitive in their consequences, lacked the processes that usually
go hand in hand with punishment. This is evident even in what constitutes the
first purge. Publication of the list in the public domain is, like lustration after
communism, the first public condemnation of the prior wrongdoing. The list
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of those to be purged is itself artifactual of the subsequent purge; accordingly,
graduating the dismissals so that the exclusions were dissociated from the
wrongdoer’s identification softened the censure of being on the “ad hoc” list.
Once the purges were dissociated from the list and the removals subsumed to
routine transfers and retirements, the stigma of judgment was dissipated.
Lacking judgment, the sanctions lost their harsh punitive aspect, leaving only
the change in civil status. This accommodation mitigated the tension in the
exclusions—and kept the peace.

Transformation of the national security state would also imply change in
the police, as not only the military but also the security police had been impli-
cated in the past wrongs. The old police would be purged, demobilized, and re-
placed by a new civilian-controlled police force and reconstitution, not
through exclusions, but by forced inclusion. “Purge” in this context takes on
its historic meaning, signifying ridding one fluid by infusion or flushing with
another.73 Transformation of the police was premised on an influx of “clean”
civilian recruits. Transformation of the body meant more than a majority of
the force had to not have been implicated in the prior civil war. A supermajori-
tarian sixty/forty formula for proportional personnel change was considered
necessary, with political quotas, of former rebel combatants, and military to
ensure this political transformation. More than half of the institution had to
be free of taint with the past, so that roughly equal parts remained: screened
veterans of the former police and a demobilized rebel army.74

What constitutes political transformation after military rule is, in part,
structured by the regime it displaces. Thus meaningful change is, in part,
“critical” or discontinuous with past practices. Otherwise it is residual or con-
tinuous with the predecessor regime. There is a transitional fluid conception
in the relation of structural to individual change. Institutional transformations
occur in these instances through a hybrid of structural and individual change,
with the aim of creating checks and balances of political factions. Restructur-
ing the security apparatus by opposing political factions of roughly equal rep-
resentation of governmental supporters and former rebel combatants is a way
to control an endless cycle of repoliticization, by checks to avert partisan dom-
ination of the institution. The fear of factional political domination, is quin-
tessentially American, and its control through a form of checks and balances
(through diverse political representation) is long-standing in the region.75 The
path to institutional transformation ran a spectrum from the individual to the
collective, by way of the individual purgings of “evil soldiers” and the influx of
“good soldiers.” In the military, the relation between individual constituents
and the military body is especially close, as is evident in its command struc-
ture. It follows that demilitarization in the Americas involving a blend of the
individual and the structural, reflected the especially close connection be-
tween the individual and the collective, epitomized by the corporate under-
standings of responsibility that distinguish the military. Therefore, transitions
out of military rule tolerate lesser adherence to individual due process than
contemplated in our intuitions about the rule of law in established democratic
systems.
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Of War and Peace

Attempts to reform the national security apparatus are commonly rationalized
by the peace. Purges easily become the gravamen of peace agreements, where-
ever the predicate for initial political change is justified in the purposes of
peace and reconciliation. Indeed, the peace justification is bound up in the
means deployed in the Salvador purges. According to the peace accords, mili-
tary demobilization would move the country to the next stage. Purges of the
security apparatus went hand in hand with a new security doctrine, whereby
the military was made subject to the constitution.76 The Salvador purges ad-
vance weighty interests in the peace, as their provenance lay in the peace
agreements. Moreover, the attempt to ascribe individual responsibility lifts
guilt from the collective to relegitimate the military. 

Other military reconstitution in the region has been similarly rationalized
in the name of the peace. The relation among transformation, security, and
peace is manifest, for example, in nearby Haiti. After years of military rule and
the withdrawal of multinational forces, the question arose of what to do with
Haiti’s security apparatus. Its interim police force, still composed of former
members of the repressive military, had not been subjected to even the screen-
ing mechanisms that might have excluded human rights violators.77 Failure to
vet rights abusers and the simple transfer of personnel from one part of the se-
curity apparatus to another fostered the perception of an utter lack of authority
and legitimacy in the force.78 The perceived absence of a legitimate law en-
forcement body signified an attendant absence of security and peace. A similar 
agreement was made regarding Cambodia, which authorized United Nations
Transitional Authority In Cambodia (UNTAC) to make personnel decisions.

Though transitional purges are generally controversial, those involving the
security apparatus have been widely supported.79 Transformation of the secu-
rity sector justifies the most radical measures, for here the nexus between the
purge response as means and the purpose of prospective rule of law seems to
be its tightest. Where the threat to security lies in a discrete sector, the secu-
rity apparatus, political transformation depends on its restructuring and legiti-
mation. Conversely, when such changes are not carried out, security forces are
apparently rendered unable to guarantee security. Transitional practices con-
cerning the security sector point to an especially close relation between struc-
tural change and the transformation to a rule-of-law system under civilian
rule. The security apparatus purges highlight the specially close relation of the
individual to the collective in particular spheres of affiliation, suggesting
heightened justifications for such measures in the attempt to structure politi-
cal transformation from the national security state. Indeed, grounded as they
are in security, postmilitary purges are ultimately the means that come closest
to the ends of political transformation. Even in established democracies, po-
litical purges are often rationalized as expedients to national security and
peace, particularly true of wartime. For example, during World War II, mass
internment of citizens of the United States based on ethnic origin was said to
be justified on the grounds of “national security.”80 The basis for the ethnical
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internment measures was later found to be a pretext for the political exclu-
sions. Politicized exclusions were similarly justified during the cold war. While
ordinarily security justifications ring hollow, they take on greater force in war-
time, as well as in transitional periods of radical change.

Postmilitary purges remain extraordinary transitional measures, present-
ing responses to a distinct perception of the sources of institutional weakness,
that is of a “critical” nature, for demilitarization necessitates clarifying the par-
ticular relation security bears to legitimacy and authority. When the security
apparatus fails to subject itself to civil law, the singular threat posed is that the
very institutions intended to provide security, instead, perpetrate repression
and insecurity. Indeed, the struggle over the military purges in the transition
itself reveals the region’s pervasive rule-of-law problem. Military purges reveal
the difficulty of reforming deeply politicized law enforcement institutions, of-
fering a cautionary tale about the limits of administrative justice. Neverthe-
less, for regimes moving out of national security rule, demilitarization instanti-
ates threshold newfound constraints on military power and the triumph of
civilian rule and, therefore, offers a facet of the reinstatement of the rule of
law.

Militating Democracy

In contemporary transitions since the postwar period, public law has been the
site of somewhat anomalous protection against past evil that takes the form of
what is sometimes known as “militant democracy.”81 Militant democracy is a
transitional response peculiar to the paradox of modern repression, whose ori-
gins are often democratic in that they are preceded by free elections. When re-
pressive rule emerges out of the simple workings of democracy, how to under-
stand the evil: To what extent is it in the people, the party, the state? And what
bearing for the direction of the transformation? After the horrors of fascism,
this was a central question of transitional justice. For Nazism had apparently
taken hold in Germany through simple parliamentary politics, with a political
majority vigorously opposed to the prevailing political order.82 Fascism and its
horrors were attributed to the weakness of the prior Weimar Republic and to
extremist political parties that became populist movements subverting democ-
racy. With this perverse legacy of democratic politics gone awry, after the Nazi
collapse, the question became how to guard democracy for the future. There,
the greatest threat to the possibility of liberal order was perceived to be the
party that operated from within the democratic political system, only to sub-
vert it. It is this peculiar historical legacy of political repression that animates
the response known as “militant democracy”—the attempt to guard from
within against the subversion of the democratic system.

“Militant democracy” responds to a distinctive prior tyranny but, in so
doing, redefines democracy. For militant democracy justifies the constitutional
suppression of political parties that, if left unchecked, would jeopardize the de-
mocratic order; within the scheme of militant democracy, the “unconstitu-
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tional” party lies outside permissible politics.83 Putting certain political associ-
ations outside the bounds reconstitutes the parameters of the political system.

The dilemma raised by militant democracy is the restriction on democracy
in the name of democracy. This is but a more extreme form of the political
conditions and disabilities already discussed. To some extent the scheme is
mitigated by its processes: Though party banning may be initiated by the 
political branches, it is ultimately predicated on action by the Constitu-
tional Court. Accordingly, what is “antidemocratic,” and outside the constitu-
tional scheme, will be a matter for constitutional interpretation. Thus, in its
interpretation of militant democracy, the Constitutional Court operates as the
guardian of the new democratic order. Just after the war, in the Socialist Party
case, there is only one issue: the extent to which there is continuity of identity
with the Nazi Party, requiring party exclusion. The neo–Nazi Party is the para-
digm of the anti-democratic party,  which in its membership, structure, and
ideology, is nothing other than the revival of the old Nazi Party.84 Yet with the
advent of the cold war throughout Europe, the potential threat to democracy
went beyond neo-Nazism. When Konrad Adenauer’s government initiated Arti-
cle 21, the constitutional action to ban Germany’s Communist Party, the rele-
vant question, the court said, was whether the party’s purpose was to combat
the “democratic” order. There had to be a showing of “actual danger” to the
democratic system; “antidemocratic” purposes had to be made manifest “in
political action.” This was similar to the “clear and present danger” standard
applied by the United States Supreme Court in reviewing similar legislation
enacted to ban the Communist Party in the United States during the cold war
period. Militating against democratic party politics might seem perverse, but
Germany’s Constitutional Court reasoned, it was justified by the country’s his-
torical experience and repressive legacy. Constitutional suppression of a party
occurred only twice in the seven-year period since the country’s establishment
in 1949, with the banning of the neo–Nazi Party in 1952 and the German Com-
munist Party in 1956.85 With the passage of time, the need for hypervigilance
appeared to pass. Thus, by 1968, when the Communist Party of Germany gave
way to its successor, such political representation no longer appeared contro-
versial. In both Germany and the United States, repression of the Communist
Party occurred for a limited time after the war; when the principle of militant
democracy appeared to hold sway.

Constitutional suppression of a party would rarely be exercised in Ger-
many; and, as a practical matter, it was largely limited to the transitional pe-
riod. Nevertheless, all over the region, throughout postwar Europe’s changing
constitutional systems, the response to totalitarianism frequently took the
form of militant democracy. Constitutional limits were placed on political as-
sociations on the basis of democracy. Thus, for example, Turkey’s constitution
provides that “political parties must accord with the principles of democracy.”
While Portugal’s constitution limits freedom of association specifically in 
postwar terms, as it proscribes “organizations which adopt fascist ideology.”86

Throughout the region, the response to the historic fear of democratic politics
gone awry is constitutional repression. Through this structural response, dan-
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gerous forms of political expression are put outside the established political
order. Limiting permissible politics becomes the rule of law of the transition,
though its exercise by this transitional constitutional standard makes a more
lasting contribution as it informs the country’s identity.

The postwar response to fascism is to take the opposition to democracy out-
side permissible politics. Militant democracy raises the dilemma of what to do
with political parties that endanger the very democracy that spawned them. The
transitional case illuminates a broader pathology of democratic politics: of illib-
eral rule resulting from democratic means. Indeed, the case illuminates the
sense in which democracies raise a quintessential form of the dilemma of
means/ends discussed in this chapter. The militant democracy case exposes the
tension and suggests that at least in transitional times, illiberal processes are
tolerated, when there are extraordinarily weighty democracy-building purposes.

The Party and the People

Perhaps the most radical party-driven attempt at political transformation is evi-
denced in the contemporary postcommunist transitions. During the fall of the
Soviet Union, auto-purges of the Communist Party were the leading sign of po-
litical change. Indeed, the collapse began in 1991 when then-President Mikhail
Gorbachev called on the Communist Party of the Soviet Union (CPSU) Central
Committee to dissolve itself. Throughout the various republics, Communist
Parties ceased to exist, either by outright banning, presidential decrees, or con-
stitutional reform. The end of one-party rule, as well as the circumscribing of its
other privileges, signaled the beginnings of the opening of the political order.
Since the party’s status had been previously entrenched in the region’s legal
scheme, its collapse, too, was formalized through the law. Political transforma-
tion could occur only by breaking the linkage between the party and state power,
so that sovereignty could visibly shift from the party to the people.87 Through
constitutional change, the Communist Party was stripped of its assets and
barred from exercising privileged public power.88 Even the term Marxism-
Leninism was purged from the constitution. Delegitimated and corrupt, the
regime seemed virtually to collapse of its own accord.

After the critical political changes, the question became what to do with the
Communist Party? Could a party accustomed to one-party rule adapt to democ-
ratic party politics? Might this weakened entity somehow undermine the at-
tempt to consolidate a liberal democratic order? To what extent should the
Communist Party be treated like other political parties and allowed to vie for
state power? After repressive one-party rule, did the Communist Party have any
legitimacy? Or, was the party’s identity essentially synonymous with the totali-
tarian state? On the latter view, meaningful change meant that the party ought
to be dissolved. While if the party’s identity was not conflated with the state, it
could continue to play some part in the transition to more democratic politics.
The question was pivotal, with potential repercussions all over the region.

The issue came to a head in 1991, when Russia’s newly formed Constitu-
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tional Court ruled on the constitutionality of its Communist Party. In August
1991, soon after an attempted coup, then President Boris Yeltsin challenged
Russia’s Communist Party on grounds of unconstitutionality, through presiden-
tial decrees that shut down the leadership apparatus of the party, the Politburo
and policy-making Central Committee, as well as local party structures.89 Yet
Russia, unlike Germany, had no preexisting constitutional scheme allowing the
suppression of extremist parties. Accordingly, there were several issues before
the court: the constitutionality of the Communist Party of the Soviet Union, as
well as the constitutionality of the executive exercise of authority outlawing the
party on constitutional grounds.90 It had been only after political actors turned
to the Constitutional Court to quash Yeltsin’s ban that an obviously self-inter-
ested Parliament hastily amended the country’s constitution to allow high-court
review of the constitutionality of political parties.91 Under the German model
of constitutional suppression of a party, the Constitutional Court was the ulti-
mate arbiter of what behavior was deemed “undemocratic.” But in post–Soviet
Russia, whatever would constitutional review of the parties mean? 

The question was whether Yeltsin’s attempted party ban was based on the
abstract likelihood of subversion, whether “the actions of the President were
dictated by the objective need to prevent a return to the earlier situation.”92

Coming so soon after an attempted coup, Yeltsin’s decree raised a question
about party wrongdoing. Alleging party leadership responsibility in the at-
tempted putsch, his decree alleged, “It has become clear that while the CPSU
structures exist there can be no guarantees against another putsch or coup
taking place.”93 In the party ban proceedings, witnesses testified in daily hear-
ings to about a half century of party corruption and power abuses, revelations
of criminal wrongdoing in Katyn and Afghanistan, establishing responsibility
at the top party structure level. After decades of repression, the party’s threat-
ening nature was made real. 

Coming out of a repressive totalitarian system in which the party was not
subject to the rule of law, the question was how to transform party power and
create a stable multiparty system. Constitutional suppression of the party put
some of the responsibility in an independent court. In considering Russia’s
party ban, the Constitutional Court would ultimately strike a Solomonic com-
promise, holding that democracy justifications supported the party ban for its
higher echelons, the ruling Politburo and policy-making Central Committee,
but that a similar ban would not abide at the local level. Through a judicial
process adverting to the bases that constituted party wrongdoing, the justifica-
tions for the state action were made public. The Constitutional Court played a
significant part in the minimal rule-of-law processes rationalizing what other-
wise appeared to be a political purge.

Militant Democracy and the Liberal State

Consider constitutional suppression of a party and its underlying principle of
militant democracy. In the above examples, certain political parties were cen-
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sored as threats to the liberalizing state. The threats are collective in nature, as
are the sanctions—dissolution of the party and confiscation of its property.
Sanctioning political parties expresses political judgment on a collective basis
and, as such, is seemingly incompatible with our intuitions about the workings
of the liberal state. Accordingly, the question raised is, Are these justified pro-
tections against genuine threats to the constitutional order or simply politicized
constraints on unpopular political minorities? To begin, when a political major-
ity limits a political minority from participating in the public sphere, this policy
will always appear suspect.

However, whether the converse may be a scenario within the realm of pos-
sibility, will depend upon the role of the courts. Militant democracy is a transi-
tional response premised on a particular view of the pathology of democratic
politics: of the paradox of democratic and, yet, nonetheless illiberal rule. Mili-
tant democracy ultimately exposes a tension present in democracy and liberal-
ism, indeed, one that is recurring in constitutional democracies. Just how gen-
eralizable is this dilemma of democracy? In the contemporary wave of transition
and constitutionalism, the questions arose of how to respond to illiberal rule
and whether to follow Germany’s constitutional example. To what extent should
the militant democracy response be emulated and guide transformative party
politics elsewhere? This question arose in the postcommunist transitions. Mili-
tant democracy is a response to tyranny bound up with a distinctive European
history. In East Europe and Russia, repressive rule originated not in Weimar-
like politics, but in totalitarianism. In the region, the particular historical politi-
cal pathology has not been the problem of too much democracy, for example,
the control exerted by fringe parties, but its converse—one-party rule. Never-
theless, the argument for extension of the militant democratic view is that when
repressive rule inheres in patently undemocratic processes, such one-party rule
regime often perpetrates its hold over a protracted period only by virtue of soci-
etal acquiescence. Yet, militant democratic schemes in the absence of a strong
democratic tradition may well threaten incipient democracies. When such con-
stitutional suppression power of a party is not cabined, other than through judi-
cial interpretation, the power is a transient phenomenon.

The transitional phenomenon of vigilance raises a broader question, of
whether and to what extent democratic conditionality ought posit a normative
guide of such political systems on a more permanent basis. The postwar model
implemented in Germany depends on the judiciary for its operation. Judicial
interpretation reflects the attempt to move away from vague notions of politi-
cal extremism to more objective bases, such as political violence. Modern con-
stitutional jurisprudence reflects this interpretation. Though constitutional
standards regarding party banning have tended to move in a liberalizing direc-
tion, protective of freedoms of association and expression, there is always 
the danger of the courts’ politicization. Even in established democracies, there
are periods when the countries’ high courts have been more vulnerable to
politicization, such as the United States Supreme Court during its cold war
period.

The transitional questions raised by conditional democracy frameworks

Administrative Justice 181



also arises in similar questions regarding more enduring arrangements in the
liberal state. Thus, for example, the contemporary examples of party banning
in Europe and the Middle East, such as in Algeria and Turkey, involved ex-
tremism and religious factionalization.94 Throughout Europe, there have long
been political parties that are nominally religious; yet, the question is where to
draw the line. How should these parties be treated in the liberal state? In the
contemporary wave of postcommunist transition, the question takes on a new
urgency. Identity politics poses a profound challenge to the transitioning state,
with the conflicts in the former Yugoslavia grim illustrations. However, transi-
tional justice offers a way to reconstruct the state, rather than along an iden-
tity politics, instead along an assertedly political and juridical rights-based
identity.

The transitional dilemmas, though they pertain to extraordinary times, ex-
pose the tension latent in democratic theory, of the potential for head-on con-
flict between democratic processes and democratic purposes. This potential
conflict often comes up in questions concerning the limits of tolerance in the
liberal state.95 For example, in “The Law of Peoples,” John Rawls contends for a
“tolerance” approach to political threats to democracy.96 Yet, recall the dilemma
that frames this chapter, of the tension that is exacerbated in transitional times,
where in periods of shift from past repression, the very construction of democ-
racy constitutes a justification for limiting majoritarian processes and compro-
mising on ideal rule of law. This tension is rationalized in the constitutional
schemes defined by militant democracy, because the extremist party must be
suppressed or it threatens the political order. On this view, only constitutional
suppression allows transitional regimes to reconstruct their political identities.
The explicitly political aspect of these measures is mitigated somewhat by the
availability of judicial review. The line that is reconstructed here is of a “critical”
transformative nature, as it concerns the role of the political and its redefinition
in relation to the state’s constitution. When transitional administrative mea-
sures go beyond political to constitutional processes, these measures are ex-
plicitly rationalized by the normative justifications of democracy. Although in
ordinary times, the question and role of such measures is often somewhat back-
grounded, defining the state’s constitutionally entrenched political parameters
of membership, of participation, of exit; in transitional times, these processes of
state building are exposed and come to the fore.

Justice between the Generations

The practices here discussed, associated with periods of radical political
change, shape the very societal understanding of political transformation.
These practices advance the sense of social constitution of delimited times as
periods of political change. These are the rituals that define political time, of
political periodization that construct a “before” and “after.” Such periods are
generally understood in temporal terms, What is the role of time in political
transformation?
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An ancient story recounted in the Bible illuminates the role of time in po-
litical transformation. In Exodus, there is the account of the movement of a
people—to freedom. In the biblical account, the ancient Israelites spend forty
years in the wilderness, before they can move from slavery in Egypt to their
new life as a free people. This transformation is said to take forty years.

22] none of the men who have seen My Presence and the signs that I have
performed in Egypt and in the wilderness, and who have tried Me these many
times and have disobeyed Me, 23] shall see the land that I promised on oath
to their fathers none of those who spurn Me shall see it, . . . 29] Of all of
you who were recorded in your various lists from the age of twenty years up,
you who mutter against Me, 30] not one shall enter the land in which I swore
to settle you . . . 31] Your children who, you said, would be carried off—
these will I allow to enter; they shall know the land that you have rejected. 33]
while your children roam the wilderness for forty years, suffering for your
faithlessness.97

Of what significance is the forty years in the wilderness? In the biblical para-
digm, the transformation from an enslaved to a free people takes time—appar-
ently two generations. And the transformation appears to imply an interim,
transitional stage characterized by the time in the “wilderness.” “For a sudden
transformation from one opposite to another is impossible.”98 The impact of
the generational, time-based purge is universal and absolute. Not one person
who knew slavery in Egypt would reach the Promised Land. Even Moses, the
liberation’s leader would die before the polity’s entry to the new land and,
therefore, is excluded from participation in the new political freedom. The
passage of time defines the political generation forming the new nation.99

Another illustration of time’s operative role in defining the phases and
generations of political transformation is seen in the shift from monarchy to
republicanism. Time-based conditions of a generational nature are the predi-
cates for meaningful change. Thus, in the 1787 American Constitution, are
embedded qualifications for political leadership in defining the participating
generation of the nation. The U.S. Constitution, at Article II, defines the quali-
fications for candidates to the presidency, “natural” citizenship and a mini-
mum age of thirty-five.100 These two constitutional qualifications, of age and
natural citizenship, combine to exclude likely Royalist sympathizers or their
children. Together, these qualifications serve to construct an eligible political
generation. This constitutional rule, conditional on political generation, pre-
cludes from eligibility for the highest political office those presumed likely to
be lacking in a firm commitment to the country’s independence and to its
transition to republican rule. Although these qualifications were adopted at a
time of substantial political change, they remain constitutional parameters for
the highest political office today.

Another instance emerges in the contemporary transitions out of Commu-
nist rule in East Europe, where time before and after is punctuated by the
proxy for political trust. Age-based disabilities were deployed in the attempt to
transform the emerging political parties in the move to the multiparty system.
In Hungary, the political party “Fidesz,” is founded after the revolution, trans-
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lated literally as “young democratic union,” it also signified “trust.” Claiming
to stand for political trust in the transition, Fidesz adopted a party disqualifica-
tion rule excluding from its ranks anyone over thirty-five. The party’s age con-
dition was a symbol of clean, noncollaborationist party membership and con-
sidered to ensure trust. The limit was dropped about five years after the
political change. There are also the time-based conditions seen in the revan-
chism in which former Communists have regained power in the region. Thus,
for example, in Bulgaria, when the socialists regained political power, legisla-
tion was enacted requiring five years’ experience for public employment.101

Time-based conditions were an easy proxy for ideology based on adherence to
Communism, as those meeting the necessary qualifications could only be
those supportive of the prior regime. Thus, qualifications drawn on the basis
of time can operate as proxies for overt political disabilities.

Conditions for political participation and representation are often perva-
sively time-based even in ordinary times. Indeed, one need only think of the re-
quirements for political franchise, often predicated on citizenship based on a
five-year naturalization period. Such a period is commonly considered the pred-
icate necessary showing of loyalty and political affiliation associated with politi-
cal membership, and participation. Beyond citizenship, implying conditions for
mere membership, are other sorts of age and time requirements for other posi-
tions of political representation. The transitional rituals of political purification
are more exaggerated forms of those regularly associated with taking stock or
the census that defines the political community. Historically (in Roman times),
as well as up to the present, in ordinary times, these measures of counting the
population are commonly deployed at five year intervals.102 Indeed, the census
constitutes the embedded form of political lustration that is ordinarily used to
evaluate and define the parameters of the political community.

Time-based disabilities can be sweeping, and the impact of such exclu-
sions radical, enabling exclusion of entire political generations. Nevertheless,
since these exclusions are not explicitly drawn on the basis of ideology, time-
related disqualifications appear politically neutral and not expressly normative.
Time-based conditions are hidden and yet pervasive. They can be sweeping,
often excluding entire political generations. Such conditions can operate to
prevent all members of a political generation, whether or not compromised by
the prior regime, from participating in the new political order. In this way,
time-based qualifications operate as proxies for disqualifications that discrimi-
nate explicitly on a political basis. Though outwardly politically neutral, time-
based disabilities can effect tremendous political change. Through time-based
conditions, societal transformation occurs over time. States’ political identities
are constituted in time.

When age- or time-based conditions are placed on political participation,
an entire generation bears the burden of political transformation. The transi-
tional generation is asked to sacrifice itself for the sake of the future. Thus,
problems of intergenerational justice are not solely the purview of periods of
transition; yet, insofar as these arise they do so in the context of issues of dis-
tributive justice. Paradoxically, the ordinary inquiry is framed in terms of
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whether the present older generation is benefiting itself at the expense of fu-
ture generations.103 The issue that arises most frequently relates to the envi-
ronment or other resources. But in the case of transitional justice, in periods
of shifts from repressive to more liberal regimes, the usual intergenerational
justice problem and its directionality are inapposite; it is the present genera-
tion whose sacrifice favors future generations. Considered within an intergen-
erational context, sanctions or property confiscations emerge as sacrificial,
even redemptive. In transitional times, as previously discussed, political
purges and similar measures are often justified for the sake of the political 
future.

It is often said that for true and lasting political change, time must pass.
At the intuitive level, no doubt, the passage of time has cognizable political
consequences. The practices discussed above illuminate the affirmative use of
time as a basis for political change. Whether or not other conditions are
placed on the political order, when time passes, it has consequences for soci-
etal and political change. The mere passage of time may effect political trans-
formation.

Transitional Administrative Justice

“Lustration,” “lustrace” “epuracion,” “purification,” “zwiering,” “reconstruc-
tion,” “demilitarization,” “depuración”—the recurring transitional purge prac-
tices discussed in this chapter suggest that political conditionality through the
law is endemic to periods of political transformation. Transitional practices re-
veal the pervasive uses of the public law to define a new polity. For a time, a
provisional public law redefines status by reconstructing core understandings
of supporter and opposition, of friend and foe. Despite diverse societies and
legal cultures, legal purges are persistently used to effectuate political change.
Radical public measures critically reconstruct the parameters of the political
community, as well as the terms of participation in a changing political order,
for these political purges and other political conditions bear the law’s impri-
matur, albeit provisional in nature.

The measures discussed in this chapter challenge our intuitions about
what it means to move to a liberalizing rule-of-law state: for their procedural
irregularity, for their lack of prospectivity, for their fluid approach to individual
and collective responsibility, and last, for their explicit politicization. For all
these reasons, the practices discussed in this chapter challenge our bedrock
intuitions about liberalization. Recognizing the role of these practices in tran-
sition sheds light on the absence of a fixed core value in the liberalizing state,
as well as drawing attention to the political realities surrounding the building
of the liberal state coming out of dictatorship. The practices raise questions
about the extent of successor regimes’ discretion to shape the new administra-
tion on an ideological basis and to temporize on political liberties for a time
until a more liberal regime consolidates.

To begin, consider what the chapter teaches about how these informal
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politicized measures emerge; in transitions, de facto purges outside the law
commonly precede their regulation. These measures are irregular, in part in-
formal, in part formal law. As such, transitional measures illuminate that, in
shifts between regimes, there is often no one norm to apply. This is the central
political fact with which this book begins, the shift in regimes. The change in
political regimes and its attendant normative shift imply a number of ensuing
dilemmas for adherence to the rule of law. The transitional administrative
measures here discussed mediate periods of radical political upheaval in their
critical reconstruction of status, rights, and responsibilities in the society
working for political transformation.

Though states often enjoy substantial latitude in the shaping of the public
administration; nevertheless, in ordinary times, such decision making is not
usually openly partisan. Politicized measures enable radical political change by
instantiating it, effecting political reconstitution through the speedy redistrib-
ution of rights to political membership, representation, and participation.
These measures are truly the machinery of the revolution in their capacity to
dislodge existing power structures, as they consolidate the prevailing regime in
its progress toward liberalization.

Despite their strong connection to the political circumstances of the transi-
tion, the measures here discussed also challenge standard accounts of law’s re-
lation to political and social change. To begin, the turn to law, rather than to
frontier justice, is a response to past wrongs that is measured and controlled
and that follows formal processes. For the course of the law proceeds not merely
as a function of political circumstances but, rather, is from the start intended as
part of the transitional design. Here, law is not merely responsive but instru-
mental to political change producing shifts in the balance of the power. Though
liberal regimes strive for a law that is independent from politics and agnostic on
matters of political opinion, in transitional times, law is invariably politicized.
For a set period, circumscribed public measures reconstruct the very contours
of the nation. Transitional measures are bounded; their finite nature cabins and
delimits an extraordinary period in the life of the state, itself constructive of
transition.

This most radical use of the law can effect speedy and far-reaching politi-
cal change. In their most deliberately politicized transformative functions, 
administrative measures are “critical” in their modality. When they effect de-
liberate repoliticization of the public sphere, these practices posit a critical re-
sponse to prior evil rule. Responses to prior political discrimination and perse-
cution shape the liberalizing states’ enduring normative commitments by
undoing the predecessor regimes’ political structures, by inverting the prevail-
ing power relations. How does return to transitional practices effect transfor-
mation? The practices reviewed here suggest that this transformation occurs
by inversion, by a recombination of the traditional forms, through measures
structured along collective categorical criteria, the very fault lines of political
dissensus enabling the constitution of consensus. These most transformative
functions of the law, in practice, are delegated, informal, discretionary, politi-
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cal. If public law is the way the expanded modern state ordinarily achieves its
regulatory goals, its potential is even more pronounced in periods of radical
change. Transitional periods reveal a sharply politicized public law, whereby
the law’s regulatory uses are thin, often apparently symbolic, relying largely on
law’s rhetorical force. Transitional administrative measures are at the same
time justificatory and performative of political transformation, with wide force
as they penetrate public bureaucracy. At a time of political flux, the regulatory
regime enables public reconstruction of the new political ideology. Through
these measures, political judgment is passed upon the predecessor regime; es-
tablishing new standards for public justification and rationalizing the norma-
tive transition, the old regime is delegitimated, the old ideology disowned, and
the new legitimated. Delegitimation of the old regime is effected by the cate-
gorical reconstruction of who is a political insider and who is a political out-
sider through the public law. Through these measures, a past political order is
purged, and a new political order is injected with new reasons and bases given
for political loyalty and affiliation. “Bans,” “purges,” “oaths,” “purification,”
“lustration,” “trials,” and “publications” all constitute a form of public procla-
mation that lays the basis and is itself performative of a normative shift.104

These ritualized forms are the ways in which law effects change in power rela-
tions to reconstruct the political community and individuals are tested and
purged to express the new political truth. These public measures compose a
new regime, both constituting and legitimating of the successor regime.

The political justifications (i.e., the law’s “purposes”) for transitional regu-
latory measures are an express part of the regulation’s political conditionality.
By explicitly conditioning on a political basis, these measures transform state
identity. Reconstruction of the public law in categories that explicitly respond
to the predecessor political regime constitutes critical transitional transforma-
tion. The undoing of persecutory collective measures—perpetrated on a racial,
ethnic, or religious basis—is performed by measures propounded along politi-
cal criteria. Predecessor regulatory regimes serve as an important background,
throwing into relief the meaning and normative force of the transitional mea-
sures. What constitutes liberalizing political transformation in the successor
regime comes into focus only in the light of predecessor political identity.
While constructing national identity, along ethnic, national, or religious lines
may well be in tension with core liberal precepts, liberal states do permissibly
discriminate on a political basis; there is some latitude to legislate on the basis
of political opinion. Indeed, decision making on a political basis in the public
domain is often permissibly related to legitimate state interests; a fortiori, this
would be even more true of transformative periods of heightened change.

Transitional administrative measures challenge our intuitions about the
liberal state, but the uses of these measures in societies are not without justifi-
cation. For the paradox here, as is plainly seen in the transitional judicial re-
view, is that the very justification for these seemingly illiberal measures is lib-
eralism. The measures are justified by the very values that underlie the
threatened rule-of-law principles: political freedom and equality. Though such
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measures threaten the conventional rule of law, what supports their use, at
least as a temporary matter, is that they are justified in the successor regula-
tory regime by the future aim of constructing a more liberal state.

Short-acting administrative measures by their very radical form—highly
politicized, sweeping, collective—present profound challenges to the rule of
law associated with the liberal state, in a number of ways. To begin, it is an
axiom of the liberal state that its citizens are treated as individuals, rather than
as members of groups and on an ascriptive basis; further, notions of guilt by as-
sociation are antagonistic to liberalism. These liberal intuitions are often
thought to apply in the transition, whereby new freedom from communally
based oppression creates expectations of eliminating the group-based differ-
ence. Nonetheless, these expectations notwithstanding, the measures dis-
cussed in this chapter depart from these ideal liberal intuitions by perpetuating
collective judgment, lacking individualized due process, in what amounts to a
collapse of lawmaking and judgment procedures challenging to ideal rule-of-
law and liberal values. When transitional administrative measures sanction a
political class, they pass political judgment. Our intuitions about such judg-
ment generally are that conduct that rises to the level of individualized criminal
wrongdoing is permissibly relevant to prospective participation in the liberal
state; nevertheless, judgments on a collective basis ordinarily challenge funda-
mental liberal tenets regarding individual accountability. Yet, transitional ad-
ministrative measures bridge the individual and the collective, effecting change
at a broader structural level of a changing political system. These measures
elide conventional categories of the law. Transitional administrative measures
raise a confluence of entitlements, of property, reputation, and political rights;
yet, it is precisely in periods of political and economic change that little societal
consensus exists on the status of these entitlements and, relatedly, on what
process is due.105 Though administrative sanctions are often considered to con-
stitute “punishment,” yet, unlike traditional punishment, these procedures gen-
erally do not ascribe individual responsibility but, instead, define a responsible
class along political lines. Whatever the ideal expectations about the role that
individual responsibility plays in the liberal state, these are inapposite to transi-
tional times, where there emerges a more fluid transitional understanding of
the relation of individual to polity. In so doing, these measures bridge a central
transitional debate regarding whether responses to past evil rule ought to be in-
dividual or structural.106 By sweeping uses of the public law, transitional ju-
risprudence effects both individual and structural change.

These measures shed light on our intuitions about the perceived signifi-
cance of core rule-of-law tenets: of law’s prospectivity, of the circumscribed re-
lation of the individual to the collective, and, more broadly, upon the role of
the political in the liberal state. The study of transitional law undertaken here
exposes the tension in the often conflicting rule-of-law values and in opposing
individual and structural approaches in the law. The tensions revealed give rise
to new mediating forms. These measures are transitional, defining a bounded
space for law that is partial, failing to comport with the full rule of law. Here is
the most pervasive form of resolving the transitional dilemma, temporizing:
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transitional measures are frequently short-lived and distinguishable by their si-
multaneous lack of retrospectivity and prospectivity, that is, circumscribing
the parameters of an extraordinary boundedness. Postwar denazification and
purification, post–Civil War Reconstruction, and Eastern and Central Eu-
rope’s post-Communist lustration, postmilitary measures, all legislated for a
limited time period, correspond to periods of the greatest political transforma-
tion lasting about five years after the regime’s changeover. As such, these
purge measures are definitional of the political transition. This legislation of
heightened transitionality is designed to apply only to a circumscribed period
of political change; in their simultaneous retrospectivity and nonprospectivity,
these measures delimit and structure the period’s transition. 

The energetic uses of the public law discussed here suggest a way to think
about administrative law over time. From a comparative and historical per-
spective, across legal cultures, the most energetic uses of the public law corre-
spond to periods of greater reform. An empirical approach from a historical
and comparative perspective goes beyond prevailing theory to account for
these uses of the law. Transformative uses of the law in these periods go be-
yond bare political realities but also depart significantly from ideal theorizing
that abstracts from established rule-of-law systems. 

Transitional constitutional measures such as those adopted after the Civil
War in Reconstruction and in postcommunist unified Germany illuminate
affinities between administrative and constitutional measures, discussed in
the next chapter. The practices here discussed relate to a short period associ-
ated with the greatest political transformation, but the transitory measures
often have a more long-lasting legacy. Through these measures, the state’s re-
construction of political membership, participation, and leadership visibly
turns on renewed political commitments. It seems right that public officials
uphold core constitutional norms as a condition of public office, and these val-
ues are generally backgrounded in constitutional law. Beyond periods of up-
heaval, these core structural political parameters are simply taken for granted,
while they become more manifest in transition. By the last half of the twenti-
eth century, the normative conditions of political status, membership, and par-
ticipation have almost universally become constitutionalized the core agree-
ments guiding the nation’s political life constitutionally entrenched. In periods
of political upheaval, public regulatory law serves, like constitutional law, to
redefine the normative parameters of the political community in flux, condi-
tions of political membership and participation in the public domain. These
transitional measures suggest that periods of political change imply a some-
what backgrounded deconstitutionalization. Even in the general absence of
constitutional consensus, these administrative measures critically redefine the
political order.
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Chapter Six

Constitutional Justice

T his chapter turns to the nature and role of constitutionalism in periods of
political change. The central dilemma is how to reconcile the concept of

constitutionalism with revolution: Revolutionary periods and their aftermath
are times of political flux and, as such, present tensions with constitutionalism,
which is ordinarily considered to bind an enduring political order. Consider the
prevailing conception of the relation of constitutional to political change and, in
particular, the modern claim for constitutionalism as foundational to democ-
racy. This model, it is argued here, best describes an eighteenth-century view of
the relation of the constitutional to the political; hence it cannot capture the
constitutional developments associated with political change during the last
half century and, as such, needs to be supplemented.1 This chapter explores
contemporary manifestations of constitutionalism, particularly of the last wave
of substantial political change, and contends that these give rise to another par-
adigm of transitional constitutionalism, providing an alternative account of
constitutionalism in its third century. The alternative paradigm proposed here
should have ramifications beyond the transition for prevailing understandings
of constitutionalism, judicial review, and relevant interpretive principles.

Constitutionalism in periods of political change it is contended stands in
“constructivist” relation to the prevailing political order. Transitional constitu-
tionalism not only is constituted by the prevailing political order but also is
constitutive of political change. This is the constitutional document’s con-
structivist role. Transitional constitutions arise in a variety of processes, often
playing multiple roles: serving conventional constitutions’ purposes, as well as
having other more radical purposes in transformative politics. Transitional
constitution making is also responsive to prior rule, through principles that
critically refine the prevailing political system, effecting further political
change in the system. Transitional constitutions are simultaneously backward-
and forward-looking, informed by a conception of constitutional justice that is
distinctively transitional.
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The Prevailing Models

Theorizing about the nature and role of constitutionalism in periods of politi-
cal change is commonly guided by competing realist or idealist perspectives.
In the realist view, constitutions in periods of political change are thought 
simply to reflect the prevailing balance of political power and, therefore, are
epiphenomenal with, and arise by virtue of, the provenance of the political
change.2 Under this view, it is not at all clear what distinguishes the making of
a constitution from other lawmaking; what, if any, is the distinctive value of
constitutions in the transition? As such, this approach offers little to the pro-
ject of discerning the significance of the nature and role of constitutionalism
in such periods.

It follows that the dominant approach to the study of constitutionalism in
periods of political change derives from idealist constitutional theorizing, where
there is a normative claim for a strong connection between revolution and con-
stitution making. This strong connection first appears in the classical constitu-
tional model in Aristotle’s writings. Although the classical understanding of
constitutionalism generally is not considered to follow an idealist model, in its
view of the relation of constitutions to political change, it shares affinities with
the model discussed herein. Its modern expression appears in Hannah Arendt’s
work, and a contemporary articulation can be found in the work of Bruce Ack-
erman, discussed in this chapter. Although these are different in important as-
pects, there are affinities among these claims for the potential of constitution
making in effecting political change. Below, these views are explored and dis-
cussed as a triad in the intellectual history of constitutional politics.

Constitutionalism in periods of political transformation raises a basic ten-
sion between radical political change and the constraints on such change that
would appear to be the predicate of constitutional order. In the idealist model
discussed more fully below, the dilemma is reconciled by positing that consti-
tutionalism functions as the very basis of the new political order: a claim for
constitutional foundationalism.

The Classical View

In the classical view, the constitution is understood as the state’s fundamental
political arrangements, the distinctive form or organization determining its
structure and function. In the Aristotelian view, constitutions are organic enti-
ties: “The ‘constitution’ of a state is the organization of the offices . . .”3 On
this understanding, the constitution is at once normative and descriptive.
“[T]he association which is a state exists not for the purpose of living together
but for the sake of noble actions.”4 Accordingly, in the classical view, revolu-
tionary political change means constitutional change. Radical political trans-
formation does not necessarily require a change in political leadership, repre-
sentation, or membership, for it is the constitution that determines the
identity of the polis. When the constitution changes, so does the polis: “For
the state is a kind of association—an association of citizens in a constitution;
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so when the constitution changes and becomes different in kind, the state also
would seem necessarily not to be the same.”5

The classical account of constitutional politics is organic constitutional-
ism. In the classical view, the unity of the acts of revolution and constitution
mediates the dilemma posed by the relation of constitutionalism to political
change. Issues of justice remain, despite the move to a more democratic order.
Yet this account leads to the following questions: What is the relationship be-
tween reconstitution and political change? How does the new constitutional
consciousness that defines the transition occur? The classical paradigm in-
vites, but does not elaborate, a theory of the role of constitutionalism in the
process of political change.

The Modern Claim

As distinguished from the classical view, modern constitutional theory empha-
sizes normative limits on state power of a structural and individual rights na-
ture. Nevertheless, as we shall see, aspects of the classical conceptualization
remain pertinent to the modern model, at least with regard to the reigning vi-
sion of the nature and role of constitutions in periods of political change. The
classical view equates constitutions with political arrangements, with implica-
tions for the preeminent nature and role of constitutionalism in periods of po-
litical change. The paradoxical role of modern constitutions is that they are
considered to provide such limits on government despite periods of political
change. How is one to reconcile the modern view of constitutionalism with
constitutional change?

This is the dilemma of constitutionalism in the context of massive political
change. For Hannah Arendt, the dilemma is resolved through a rethinking of
the theory of constitutionalism. Rather than conceptualizing constitution
making as counterrevolutionary and the opposite of political change, the “truly
revolutionary element in constitution-making” is “the act of foundation.”6 The
Arendtian vision of revolutionary constitution making draws heavily from
American constitution making. In this version, the apparent dilemma of the
incompatibility of revolution and constitution disappears; the two political
acts merge. The constitution is deemed the culmination of revolution; it is the
“deliberate attempt by a whole people at founding a new body politic.”7

The Arendtian vision resolves the tension between revolution and consti-
tutionalism through the mediating idea of foundation. America’s revolutionar-
ies are described as “Founding Fathers” preoccupied with “permanence.” In
constitution making, their purpose is “the deeply felt desire for an Eternal City
on earth,” and the wish to create a government that “would be capable of ar-
resting the cycle of sempiternal change, the rise and fall of empires, and estab-
lish[ing] an immortal city.”8 The notion of a founding elegantly reconciles the
dilemma of political change with constitutional permanence. Though para-
doxical, the very nature of the revolutionary change sought is the constitutive
act of founding. American constitutionalism is distinguished by the paradox 
of constitutional change: It is revolutionary but lasting. The American posture
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toward its revolution ushered in a new paradigm of constitutionalism as foun-
dational to its democratic order. In this paradigm, constitutionalism was some-
thing other than its classical sense, identified with the political order. It was
also more than constitutionalism in the Magna Carta sense, as protective of
negative liberties. The idea of constitutional democracy transcended the pro-
tection of individual rights. “Constitution-making” is considered by the
framers as “the foremost and the noblest of all revolutionary deeds.”9 An ideal-
ized foundational constitutionalism had the potential to embody the full nor-
mative sweep of the revolution.

Building on the Arendtian account, American constitutionalist Bruce Ack-
erman also makes a strong normative claim for constitution making as founda-
tional to democratic revolution. On this view, constitution making is the neces-
sary and final stage of liberal revolutions, a revolutionary “constitutional
moment” of rupture from the ancien régime and the founding of a new political
order.10 “If the aim is to transform the very character of constitutional norms, a
clean break seems desirable. . . .” For Ackerman, a “legitimate order” depends
on “a systematic effort to state the principles of a new regime.” In the more con-
temporary constitutional theorizing, transformative constitution making is not
limited to the revolution; instead, there are potentially many more such consti-
tutive moments. By extending the possibility of transformative constitution
making beyond the revolution, Ackerman contributes to the modern model a
helpful categorical distinction between ordinary and constitutional politics.
Within the “dualist democracy” framework, ordinary political change and con-
stitutional change proceed on separate tracks, offering a neat resolution of the
dilemma posed by constitutionalism in revolutionary periods. By a move defin-
ing “dual” categories of “ordinary” decision making by government as opposed
to “higher” lawmaking by “the People,” the dilemma with which this chapter be-
gins, of constitutionalism and radical political change, seemingly falls away.11

In a dualist democracy, the dilemmas of constitutional beginnings, constitu-
tional change, and constitutional review are made to disappear.

In the contemporary model, constitution making relates to revolution
through higher lawmaking, yet the distinction between higher and lower law-
making remains ambiguous. What distinguishes higher lawmaking is a distinc-
tive process, a particular timing. There is considered to be a constitutional
onset period, a window of time for constitution making or “constitutional mo-
ments.” Constitution making occurs before the establishment of other laws
and institutions.12 Higher lawmaking also implies heightened, deliberative de-
cision making. “The higher lawmaking track . . . employs special procedures
for determining whether a mobilized majority of the citizenry give their consid-
ered support to the principles that one or another revolutionary movement
would pronounce in the people’s name.”13 Foundationalists embrace the view
that the special status of constitutional politics derives from its popular sover-
eignty, expressed through special constitutional convention processes. Consti-
tutional politics is considered to correspond to a higher level of popular delib-
eration and consensus and, as such, is distinguishable from ordinary politics.
This conception relies heavily on the circumstances of the American founding.
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This conception of constitutional politics depends on the view that the Ameri-
can constitutional conventions implied broad popular consensus. Yet this
claim is somewhat controversial. Perhaps the processes considered to be
predicates of constitutional foundationalism ought to be interpreted at a
higher level of generality. Understood this way, low participation in constitu-
tional ratification processes would not be fatal, as long as participation is bet-
ter than the ordinary political participation of the time. A transitional perspec-
tive helps to explain why in periods of political upheaval, even limited popular
participation may well suffice to legitimate constitutional transformation.14 In
the prevailing contemporary paradigm, there is a strong claim for linkage be-
tween meaningful political change and constitutional change. The constitu-
tional ideal is forward-looking; the purpose is to put the past behind and to
move to a brighter future. Constitution making is conceived as the foundation
of the new democratic order.

Although its claims have been universalized, contemporary constitu-
tional theory itself derives from a distinctive political context, specifically the
eighteenth-century revolutions. Whereas the modern understanding does not
define constitutionalism as a state’s political arrangements, as in the classical
understanding, the modern vision of constitutional politics is inextricably con-
nected to particular revolutions and past political orders. Although the Ameri-
can experience is thought to exemplify foundational constitution making, in
recent years a broader prescriptive claim has been leveled at other states in the
process of transition. Thus, in The Future of Liberal Revolution, the founda-
tionalist vision is extended to the contemporary post-Communist transitions.
Invoking the United States’s constitution making, Ackerman exhorts fledgling
East European democracies to put aside ordinary politics and to cap their 
revolutions with a constitution.15 Yet the view of constitutions as foundational
to liberalizing political change offers only a theoretical resolution to the
dilemma posed by postrevolutionary constitution making. Further, despite the
contribution of contemporary constitutional theory to the political science de-
bate over the criteria for liberalizing change, this book contends that liberaliz-
ing political change is associated with varieties of legal responses, beyond the
constitutional response. The dominant model is highly idealized and, as such,
cannot account for many constitutional phenomena associated with periods of
political transformation. Instead, contemporary constitutionalism necessitates
rethinking the prevailing theorizing about the relation of political to constitu-
tional change. With constitutions in their third generation, constitutional
precedents of the late twentieth century suggest that the model overstates the
differences between ordinary and constitutional politics. As suggested below,
instances of constitutionalism in periods of substantial political change reveal
diverse manifestations of constitutional politics.

A Transitional Counteraccount

This part proposes another account of transitional constitutionalism that bet-
ter captures the constitutional politics associated with transformative periods.
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Constitutionalism in periods of radical political change reflects transitionality
in its processes, as developments in periods of political upheaval suggest. Con-
stitutions are not created all at once but in fits and starts. Constitution making
(as discussed below) often begins with a provisional constitution, predicated
on the understanding of subsequent, more permanent constitutions. Despite
prevailing notions of constitutional law as the most forward-looking and en-
during of legal forms, transitional constitution making is frequently imperma-
nent and involves gradual change. Many of the constitutions that emerge in
periods of radical political change are explicitly intended as interim measures.
Whereas prevailing theorizing conceives of constitutions as monolithic and
enduring, some features of transitional constitutions are provisional, and oth-
ers become more entrenched over time.

The “constructivist” account proposed here bears a certain similarity to the
processes characterized in more idealized form in Rawlsian theory elaborating
gradual construction of political consensus. John Rawls uses the term political
constructivism to describe the gradual emergence of constitutional consensus
as a result of a step-by-step decision making process that narrows the area of
parties’ political differences. The analysis here is constructivist in a somewhat
different sense. While (with Rawls) the view proposed here posits that new con-
stitutional elements gradually emerge over time through the political process,
here each change in the constitutional order itself produces change in the par-
ticipants’ perspectives, in turn changing their sense of what is politically possi-
ble with consequences for the potential for constitutional consensus.16

The notion of transitionality has a number of normative implications.
Within prevailing theory, constitutionalism is commonly understood as unidi-
rectional, forward-looking, and fully prospective. Once retrospective political
understandings are included, the prevailing ideal becomes a poor model for
transitional constitutional phenomena. While the picture of a polis at consti-
tutional point zero might have been appropriate for describing constitutional-
ism in the eighteenth century, in the late twentieth century, constitutions as-
sociated with political change generally succeed preexisting constitutional
regimes and are thus not simply created anew.

The construction of new constitutional arrangements in periods of radical
political change is informed by a transitional conception of constitutional 
justice. Constitutional law is commonly conceptualized as the most forward-
looking form of law. Yet transitional constitutionalism is ambivalent in its 
directionality; for the revolutionary generation, the content of principles of
constitutional justice relates back to past injustice. From a transitional per-
spective, what is considered constitutionally just is contextual and contingent,
relating to the attempt to transform legacies of past injustice.

The study of constitutionalism in periods of political change suggests that
transitional modalities vary in constitutional continuity. The constitutional
types proposed here, like Weberian ideal types, do not lay claim to comprehend-
ing all constitutional phenomena but, rather, are offered for their help in un-
derstanding diverse constitutional phenomena. These also resonate with other
transitional legal responses that evince similarly varying modalities. Thus, other
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chapters in this book have previously discussed transformative legal responses
in adjudicative and punitive forms. Whereas in its “codifying” modality, consti-
tutionalism expresses existing consensus, rather than transformative purpose.
In its transformative modality, by contrast, in what is here termed “critical” con-
stitutionalism, the successor constitution explicitly reconstructs the political
order associated with injustice. In yet another transformative form, in which
successor constitutions are used to return to the pre-predecessor constitutional
order, such constitutionalism might be considered as “restorative.” When the
successor constitution is a holdover from prior rule, one might consider these
manifestations of constitutional continuity to be “residual.” As a review of illus-
trative constitutional developments in periods of political flux will show, many
transitional constitutions incorporate aspects of more than one of the proposed
types. These constitutional constructions mediate periods of political change.

My aim here is to interpret how states move from illiberal regimes to those
that are more liberal and to explore the role constitutions play in constructing
these political changes. Below, a number of cases are explored that illuminate
the nature and role of constitutionalism in periods of political transformation.
The phenomenon of transitional constitutionalism goes back to ancient times,
to the account of the constitution written after the Athenian revolution. With
the revolution, there was much debate about the nature of the desired politi-
cal system, a debate that culminated in two draft constitutions, one for the
“immediate” crisis and another “for the future.”17 With such historical transi-
tions came the dilemma of squaring revolutionary political change with consti-
tution making. As we shall see, similar gradual constitutional processes take
place in contemporary transitions.

Brokering Out of Authoritarian Rule

In contemporary theorizing, the constitutional ideal is the culmination of the
revolution and the foundation of the new democratic order. The constitution
somehow transcends its politicized origins, as constitutional politics tran-
scends ordinary politics. By contrast, in the realist model, the nature and role
of constitutions in negotiated transitions is largely conceived in political
terms, and constitutions are conceived as extensions of ordinary politics.18

The two prevailing views take opposing positions on the place of constitution-
alism in transformative politics. Neither model, however, adequately explains
the nature of constitutional politics in contemporary political change. Examin-
ing the roles of constitutions in periods of postauthoritarian rule illuminates
the constructivist constitutional paradigm. While constitution making is
shaped by periods of radical political change, it also helps construct the politi-
cal opening that allows transition.

Transitional constitutions broker the political shifts from authorita-
rian rule. They construct interim periods of substantial liberalizing political
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change, albeit not equivalent to a fully democratic order. Such constitutions
are transitional in a number of senses: Their processes are plainly transient;
their instruments are at least in part provisional. Such constitutions frequently
suffer from features held over from the predecessor constitutional regime, fea-
tures one might consider residual. Examples of such constitutions arise in Eu-
rope’s historical negotiated transitions, as well as in the more recent wave of
political change.

Although war provides the distinct break frequently considered a thresh-
old to constitutional foundation, political shifts often occur without such rup-
tures, following prolonged and tortuous political negotiations. Transitional
constitutions may emerge in the negotiated shifts out of authoritarian rule.
When the prior regime has not collapsed and the political shift occurs only 
as a result of negotiations, constitutions play a role not well accounted for
within prevailing constitutional theory. Transitional constitutions are not sim-
ply revolution-stoppers, but they also play a role in constructing the transition.
Early in the process, constitutions can jump-start and instigate political
change. Insofar as such constitutions destabilize rather than stabilize a politi-
cal order, the transitional constitution’s “disentrenching” role is analogous to
the ordinary codifying constitution’s “entrenching” role in this respect.

A contemporary illustration of the “disentrenching” constitution is
postapartheid South Africa. Likened to a “historic bridge between the past of a
deeply divided society characterized by strife, conflict, untold suffering and in-
justice, and a future founded on the recognition of human rights, democracy
and peaceful co-existence . . . for all South Africans,”19 South Africa’s post-
apartheid constitution exemplifies the uses of transitional constitutions fol-
lowing authoritarian rule. Its constitution embodies the political agreement
and shift from minority rule over a disenfranchised population to a representa-
tive democracy. This constitutional pact enabled the political transformation
to occur. To what extent can new constitutional legitimacy derive from an
agreement ratified by the old apartheid-era Parliament? To what extent would
the procedural linkage to the past regime compromise constitutional pro-
cesses? The transitional constitution’s origins in the apartheid regime are mit-
igated by its express provisionality. Constitutional change began with the old
Parliament’s enactment of an interim constitution, itself predicated on the
making of another, prospective constitution. The 1993 Constitution’s preamble
contemplated that it will be in force pending a final constitution.20

South Africa’s 1993 transitional Constitution reflected complex modalities.
While generally provisional, it also included binding constitutional principles.
In its structure, South Africa’s first postapartheid constitution shares affinities
with Germany’s postwar constitution.21 Despite its transitional nature, Ger-
many’s Basic Law also entrenched core provisions guiding the state’s liberal
political identity. These binding principles related in large part to equality and
representation rights. By reaffirming the protection of racial and ethnic
groups, the South African constitution transformed the legacy of racial preju-
dice in the move out of repressive apartheid, setting forth enduring liberal
constitutional values.22
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Transitional constitutions have been particularly useful in political move-
ments from military rule. In the southern European transitions, for example,
the post-Franco Constitution of 1978 helped to steer Spain out of military
rule.23 The successor constitution’s transitionality is reflected in the absence of
a complete withdrawal of military power; while the military is made subject to
constitutional rule, much about the new power sharing is left undefined.
Though the threshold question in Portugal’s 1974 transition was the military’s
place in the successor regime, there the army had been a force against the dic-
tatorship for liberalization. By creating a constitutional structure that made
room for the armed forces, the first postrevolutionary constitution enabled the
transition to democracy by restructuring the allocation of military and civilian
power.24 Throughout Latin America, transitional constitutions have served to
broker the way between military and civilian regimes. An example is Brazil after
military rule.25 Through the constitution’s limits on state power that previously
led to abuses, the authoritarian structure was reconstructed to effect political
transformation.26 The 1988 Brazilian Constitution was concededly provisional:
After five years, there was to be constitutional review with an eye to amend-
ment. According to reigning constitutional theory, the provisional nature of the
1988 Brazilian Constitution appeared to defeat a written constitution’s basic
purpose, of preserving a distinct vision of state power over time.27 Yet, from a
transitional perspective, the critique is inapposite. If a political regime is not yet
consolidated, it makes little sense to insist on constitutional permanence. To
the contrary, the constitutional opening may well be contingent on its tran-
sience. The possibility of reform associated with the first interim constitution is
often predicated on and bounded by the assumption of a deferred, more plenary
constitutional process. Chile’s contemporary constitution dramatically illus-
trates this possibility. Its 1991 Constitution helped to extricate the country from
rule by military dictatorship but only at a constitutional cost. The first transi-
tional constitution maintained some residual continuity with past rule by ac-
commodating military dictatorship within its constitutional structure. In a deli-
cate series of constitutional amendments negotiated between the ruling
military junta and the opposition groups lay the glimmerings of the return to
democracy in Chile. The constitutional amendments limited the power of the
military, as well as other institutions supporting military rule, and lifted the ban
on opposition parties in the Senate. This transitional change enabled civil-
ian/military power sharing and the move to a more liberal democratic regime.28

Similar gradual constitutional reform occurred in Argentina, where it would not
be until the second successor regime after military rule that a new constitution
was adopted. Even when it was, the new 1994 Constitution continued to hold
over many articles from the prior 1853 Constitution, whereas other sections ex-
plicitly sought to amend prior areas in need of reform, such as concerning new
limits on executive power. As such, the new constitution illustrates a mix of
“residual” and “critical” features. 

Colombia provides a good historical illustration of disentrenching consti-
tutional change. Analogized to a treaty, the recent Constitution of Colombia
truly enabled the peace. A long-standing political crisis between the govern-
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ment and the guerrillas exploded in the 1980s with the partial collapse of the
state.29 The political crisis signaled the need for overhaul of the constitution,
but the problem was how to enact constitutional reforms without the support
of the Congress and in contravention of existing constitutional law. As is char-
acteristic of transitional constitution making, Colombia departed from its pre-
existing constitutional procedures to allow interim constitutional change,
pending greater constitutional reforms. By a referendum on constitutional
change, a popular decision was made to elect a constituent assembly to redraft
the constitution. The referendum was followed by elections to the constituent
assembly. By then, the former guerrilla movement had demobilized, had made
a strong showing as an independent force in electoral politics, and ultimately
would play an active role in the constitution making.30 These ingenious mea-
sures structured the transition; they opened a political space and provisionally
constrained the political process in a way that permitted the shift to freer de-
mocratic rule. The Colombian Constitution embodied a boldly constructive
mechanism for political transformation. Self-consciously provisional, it was
intended to restructure an unstable political order. Because the central abuses
lay in the allocation of executive/legislative power, the new constitution gave
the president extraordinary legislative powers, as well as created a new “mini-
congress” to take effect until the installation of a new Congress. Transitory
provisions laid down rules for the first free elections, reconstituted the politi-
cal order, granted amnesty for past political crimes,31 and reintegrated demo-
bilized guerrillas. Constitutionalism first implied disentrenchment, followed
by reconstitutionalism.

Transitional constitutions discussed above are explicitly political, in that
they all ratify features of political agreements often contemporaneous with
transitional constitutions and themselves directives of constitutional change.
The fact that these agreements are frequently not subject to broad political
participation challenges the sense in which such constitution making is fully
democratic. Indeed, the politicized nature of such constitutions is also evident
in their affinities with transitional criminal measures. In shifts out of harsh
rule, transitional constitutions often ratify amnesties of past political offenses.
The role of transitional amnesty agreements in brokering the transitions was
previously discussed in chapter 2 on criminal justice. Thus, in transitional
times, constitutions delineate the parameters of what is permissibly political
as well as what is outside the bounds of the political community. In the con-
text of these political changes, constitutions serve not as the culmination or
end stage of revolution but, rather, as agents in the construction of the trans-
formation. As such, these constitutions are frequently explicitly provisional
measures that facilitate political transformation. Successor constitutions de-
limit provisional political agreements and structures, creating a new political
space constructive of the political transition. Further, with the superentrench-
ing of certain critical constitutional norms, successor constitutions can also
comprise boldly constructive responses to past repressive rule. While the con-
cededly transitional nature of the balance of these constitutions chiefly relates
to the structures of state power, normative principles relating to individual
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rights norms are intended to be transformative and enduring, guiding the
state’s liberal democratic identity. There is a higher law, higher even than the
constitution, that could be understood as the “constitution’s constitution.”

Transitional constitution making, to some extent, provides a reflection of
prevailing ideas about the state and political change. Unlike the dominant con-
stitutional model, the transitional constitution is flexible in the entrenchment
of norms, as seen in the emergence of interim or provisional constitutional
phases regarding controversial questions of a constitutional nature. Over time,
a first round of constitutional changes further transforms the political scene,
leading to more constitutional change. The constructivist constitutional para-
digm discussed here draws from comparative analysis of political practices in
transitional periods and inductive reasoning and bears similarities to some 
theoretical models of gradual constitutional consensus-building processes.32

Finally, rather than expressing existing popular consensus, these constitutions’
normative principles are best accounted for within a transitional account, their
very purposes reflecting constitutionalism’s transformative possibilities.

Victor’s Constitutional Justice

The course of constitution making after war appears to follow the idealized se-
quence of rupture and new beginnings. Although postwar constitutionalism im-
plies a “clean break,” it hardly implies the superdemocratic processes and pop-
ular sovereignty predicates of the contemporary constitutional model. Two
illustrations discussed here are postwar West Germany and Japan, which
adopted constitutional schemes following Allied victory and unconditional sur-
render. Both the West German and the Japanese Constitutions illustrate a dis-
tinctive transitional constitutionalism, namely the “victor’s” constitution. To
varying degrees, these are imposed constitutions. These postwar constitutions’
transitional purposes are seen in their heightened critical function: As is re-
flected in their substantive mandates, both West Germany’s Basic Law and
Japan’s 1946 Constitution were expressly designed to transform past repressive
legacies.

Perhaps the extreme case of victor’s constitutional justice is the postwar
Japanese Constitution. Adopted under almost absolute American domination,
drafted by a small group under General Douglas MacArthur’s direction and
forced on the Japanese Parliament for ratification,33 the 1946 Japan Constitu-
tion cannot be understood as an expression of popular sovereignty in this oc-
cupation context. The significance of popular participation in constitution
making may well be less in states with a tradition of authoritarian rule. Like
MacArthur’s constitution, Japan’s previous Meiji Constitution had also been
drafted in private by a handful of elites. Despite undemocratic constitutional
beginnings, the postwar constitution’s continuing authority suggests that other
mechanisms operate to legitimate victors’ constitutions over time. To some ex-
tent, the victor’s constitution exemplified by postwar Japan is simply a more
extreme version of a constitutional process that, in this century, is common to
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transitions. In periods of political transition, after war or repressive rule, 
constitutional processes are often mediated by occupying powers or other in-
fluential countries. Perhaps the mildest form of such mediation is the contem-
porary constitutional advisory role played by international, national, and non-
governmental actors.34 The leverage of the mediating actor affects the sense
in which such constitution making processes represent popular sovereignty.
Perhaps the legitimacy of postwar constitutions devolves on their mandates
and the degree to which these constitutional processes can nurture democra-
tic norms to shape the transition’s political structure. In this respect, much of
the postwar Japanese Constitution reflects a transitional modality best under-
stood as transformative and critical. The constitution’s explicit purposes were
to transform the political tendency toward militarism and imperial national-
ism. Thus, Japan’s warmaking power is renounced completely, and its emperor 
reduced from a near deity to a figurehead.35 There is a broad attempt to dis-
place the prior legal regime and to move Japan to a formally more egalitarian
democracy.36

The 1946 Japanese Constitution evinces several critical aspects in present-
ing a retributive response to the prior regime. The constitution’s delimiting of
the emperor’s powers appears as an express alternative to criminal justice. This
response evokes the affinities between criminal justice and constitutional law-
making in periods of political upheaval. As discussed earlier, constitutions
have been used to recognize past criminal wrongdoing, while also pardoning
such offenses. In such instances, the constitution circumscribes the parame-
ters of permissible democratic politics. In limiting the emperor’s powers, the
new constitution provided a compromise for the threat of punishment that
had destabilized the imperial role.37 Like the eighteenth-century trials of
kings, constitutional limits on imperial sovereignty drew a normative line be-
tween prior rule and the new regime. Successor constitution making, like tri-
als, offered formal, public legitimation of the transformation from the impli-
cated political systems.38

Victor’s justice would not be as complete in Germany. Although Germany
surrendered unconditionally, subsequent cold war political change gave it
leverage over its constitutional reconstruction. The occupying powers insti-
gated but did not control constitutional reconstruction. Thus, despite Allied
calls for the convening of a constituent assembly to draft a constitution to be
adopted by popular plebiscite, Germany resisted the demand for a permanent
constitution, adopting instead the so-called Basic Law, which was avowedly
enacted as a transitory document, “to give a new order to political life for a
transitional period.” The Basic Law was intended to be ratified by state legisla-
tures, with plenary constitution making processes postponed until after the
country’s prospective reunification, but the constitutional moment of ratifica-
tion never arrived.39 Within the prevailing constitutional model, the Basic
Law’s provisionality is not well accounted for. The proposed paradigm of tran-
sitional constitutionalism, however, illuminates the Basic Law’s provisionality
and its normative commitments. Its dominant purpose was transformative: 
to counter the abuses of power that enabled the past regime’s evil.40 As such,
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the Basic Law follows the critical constitutional type introduced above. Fur-
ther, unlike the eighteenth-century constitutions, in the Basic Law the norma-
tive constitutional concern regarding the potential threat to democracy tran-
scends the abuses of state power to the policy itself. The sense in which this
concern responds to the prior repression is best explained from a transitional
perspective.

The meaning of constitutional justice from a transitional perspective is
conceptualized and constructed in terms of prior constitutional and political
regimes. In Germany, the lessons of the Weimar Republic steered the postwar
constitutional course. Fascism’s success is commonly attributed to the Weimar
constitutional scheme, which combined a strong executive with a weak legisla-
tive branch, enabling the rise of subversive movements. Responding to this
legacy, the Basic Law aggressively countered the fascist tendencies in the politi-
cal order that culminated in Nazi dictatorship. In the Basic Law, presidential
powers are rendered largely symbolic. Similar to the postwar Japanese Consti-
tution’s treatment of its wartime emperor, the federal president is bereft of
power, the wartime institution deposed, and power diffused more broadly to the
Parliament.41 As with Japan’s postwar constitution, Germany’s Basic Law also
reflects the sense in which criminal and constitutional mechanisms posit fully
alternative responses to prior evil rule. Both punishment and constitution mak-
ing construct normative limits on past abuses of state power. Postwar sover-
eignty would be restored when the Allies ended occupied trials and Germany
committed to constitution making.42 Thus, the Basic Law’s rights provisions
prohibit the racial and religious persecution rampant under the Nazi regime.
For example, Article 3(3) provides that “no one may be prejudiced or privileged
because of his sex, his descent, his race, his language, his homeland and origin,
his faith or his religious and political opinions.”43 While such equality rights are
common to modern constitutions, the Basic Law goes beyond the conventional
protections. The normative structure created by the Basic Law has been char-
acterized as a “militant” democracy.44 “Militant democracy” may appear to be a
paradoxical construct, but it captures the sense of the instrument’s primary
transformative purposes. Through the Basic Law’s placing of democratic condi-
tions on both individuals and political parties, illiberal elements were to be ex-
cluded from political life. A militant constitutional order is vigilant not only to
the excesses of state power but also to those of popular sovereignty.45 Transi-
tional constitutionalism operates differently from our prevailing intuitions
about the role of constitutionalism. Protection against similar future persecu-
tion is not limited to the enumeration of individual rights; transitional constitu-
tions set limits not only on the political majority but also on an illiberal polity.
The view that fascism was a political expression of a populist nature leads to the
attempt to constrain such expression, even when it is that of a supermajority, a
seemingly paradoxical endeavor in the service of constitutional democracy.
Adopted as a provisional constitutional instrument, the Basic Law nonetheless
reflects varying degrees of transitionality and constitutional entrenchment.
Some constitutional norms are provisional, whereas others relating to the in-
strument’s animating normative liberal values, such as protection of individual
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rights of dignity and equality, are utterly unamendable and superentrenched,46

thereby defining the state’s liberal political identity.  Germany’s Basic Law, as in-
terpreted by the country’s Constitutional Court, becomes the guardian of the
liberal state. One might compare the role of South Africa’s postapartheid 1993

Constitution.
These postwar constitutions illustrate constitutionalism in its third cen-

tury. In the move from authoritarian rule, set against a backdrop of prior con-
stitutional regimes, such constitutions plays a distinctive critical function:
boldly reconstructive of past constitutional tendencies identified with illiberal
politics. While postauthoritarian constitution making often lacks the legiti-
macy afforded by full constitutional processes predicated in the foundational-
ist model, delegitimation of the predecessor regime clears the path for 
constitutional reconstruction. The postwar constitutions pose a problem for 
the prevailing idealized constitutional model. These constitutions can hardly 
be understood as full-blown expressions of a heightened popular consensus
and revolutionary agenda. Indeed, such constitutions would often seem to 
be just the reverse. The absence of popular consensus in constitution mak-
ing processes and the failure of heightened democratic commitments im-
plicit in the view of constitutions as political foundations are also borne out in 
such constitutions’ normative principles. Modern constitutions are generally
conceived and designed as structures to constrain state power, but transitional
postauthoritarian constitutions counter illiberal tendencies more broadly. 
In realist theorizing, constitutions would be largely explained in terms of 
the balance of political power. Yet, the notion of constitutionalism as a pro-
duct of the balance of political power does not well explain cases of total tran-
sition, such as those following war, unconditional surrender, and other re-
gime collapse. Both the idealist and realist models assume that the triumph 
of the revolutionary regime over its predecessor implies fully forward-
looking constitution making. However, as these constitutional normative
structures are not well explained by idealized types or by explanations in 
terms of current political forces, they illuminate a distinctive transitional 
constitutionalism.

Velvet Revolutions and Their Constitutions

What are the implications for constitutionalism of “velvet” revolutions? Like
many of the postauthoritarian transitions, the fall of Communism occurred
through the collapse of the prevailing Communist regime, or negotiated politi-
cal change.47 Political changes in the former Soviet bloc were largely peaceful
and hence known as velvet revolutions. As such, constitutional change in 
the area did not follow the dominant constitutional model patterned on 
eighteenth-century-style revolution. The velvet revolutions generally lacked
clean breaks and, as such, did not culminate in constitutional change of a
foundational sort. Years after the political changes, and in much of the region,
the story is of constitutional continuity. What emerges is an initial transitional
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constitutionalism displaying aspects largely of a residual type. Even states 
in the more advanced stages of economic reform still rely on amended 
Communist-era documents.48

What does smooth political change—or velvet revolution—imply about
the attendant constitutional change? Whereas revolution by violent means im-
plies rupture in the constitutional regime, velvet revolution implies forced
continuity instead. The dilemma of the tension between constitutionalism and
political change disappears, for there is no discontinuity, only constitutional
continuity. As in other negotiated transitions, constitutions play a role in rati-
fying the agreements constructing the political shift,49 as well as in restoring
the prerevolutionary constitutional order.50

Post-Communist constitutionalism reveals several affinities between theo-
ries of political and constitutional change. Just as political change occurred in
domino fashion after the Soviet collapse, so, too, there is a domino quality to
the constitutionalism prevalent throughout the region. Constitutional change
occurred through negotiation; as such, it did not rely on popular sovereignty.
On the contrary, the first such constitutional change occurred through bar-
gaining conducted by representatives of a political elite. In the velvet revolu-
tions, the predecessor regime was dislodged rather than overthrown. Constitu-
tional amendments ratified the move from one political regime to another. In
the negotiated transitions, the first constitutional changes involved disen-
trenching the prior political order from power and constitutionalizing the
move to power sharing. Throughout the region, constitutional amendments
eliminated the constitutionally privileged role of the Communist Party. The
amendment processes in Hungary and Poland, for example, first and foremost
took power away from the dominant Communist Party and sought to protect
those in the political minority. Thus, post-Communist constitutional change
has less to do with delimiting state power than party power. Here there are
affinities with Germany’s postwar Basic Law and the constitutional responses
to totalitarianism. This first round of constitutional change was provisional,
reflecting affinities with other transitional legal responses. Constitutional
processes in the region were not the culminating stage in revolutionary change
but, instead, were inextricably linked to gradual political processes. Constitu-
tional change was so closely associated with political change that it implies 
a constitutional politics not readily distinguishable from ordinary politics.
Nevertheless, the legitimacy of constitutional changes did not appear to be af-
fected by this similarity. Hungary’s constitutional change is explicitly described
as “transitional”; so, too, the amendments to Poland’s 1949 Stalin-era Consti-
tution were known as “the Little Constitution.” Only five years after the revo-
lution would Poland and Hungary begin to effect more comprehensive consti-
tutional change, toward a bill of rights.51 Rather than following the ideal of
constitution making as a foundational expression of a preexisting political con-
sensus, here constitutional amendment comes first, laying a foundation for
further political change. Thus, the constitutionalism of the velvet revolutions
challenges foundationalist understandings of the relation of constitution and
revolution.
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There is another face to post-Communist constitutionalism, that of
“restoration” constitutionalism. In the former Czechoslovakia, the revolution
began in November 1989 with a demonstration commemorating the fiftieth an-
niversary of the closing of the Czech universities by occupying German forces.
These auspicious beginnings underscored the historical sense of political oc-
cupation pervading the region. At the end of political occupation, there was a
virtually automatic revival of the constitutional order that preceded the occu-
pation. I call this dimension of transitional constitutionalism “restoration con-
stitutionalism.”52 In the post-Communist bloc, restoration constitutionalism
is rampant, implying a partial return to the pre-Bolshevik constitutional
regime. In the former Czechoslovakia, the Constitution of 1920 became the
basis of drafts for the “new” constitution after the revolution. In Latvia, a con-
stitutional hybrid of the 1922 Constitution, together with laws passed by the
current parliament, has been in force since May 1990. The 1938 Constitution
was the basis for Estonia’s constitutional draft. The basis for constitutional
drafts in Georgia was the Constitution of 1921.53 Turning to restoration consti-
tutions enabled countries to eliminate the constitutional regime associated
with Communism. However, some countries returned to these old constitu-
tional structures out of nostalgia and the desire for stability. Indeed, the very
term restoration suggests the normative pull of the old order. Yet the post-
Communist restorations offer dubious stability. Although these regimes may
be expressions of traditional and national identity, they can hardly be regarded
as an expression of true existing social consensus. Nevertheless, restoration
constitutions have a normative pull that manages to evade the dilemma of
constitutional beginnings. To the extent that such transitional constitutions
are restorative, there are seemingly no constitutional beginnings, only returns.
Such constitutionalism eliminates the tensions inherent in constitutionalism
in periods of political change.

These cases illustrate varying modalities of transitional constitutionalism.
When there is constitutional change, it has tended to occur not through spe-
cial bodies or procedures but in piecemeal fashion, through negotiations and
ordinary political processes. Such constitutional change has been inextricably
bound up with the processes of political change. Much of the remaining con-
stitutional order is residual, reflecting constitutional continuity. To the extent
that there has been transformative constitutional change away from the pre-
vailing political order, often it has been to revert to the constitutional and 
political order that prevailed before totalitarianism, a form of restoration 
constitutionalism.

The American Constitution: A Transitional Account

Finally, I turn to the American Constitution, the paradigmatic case of founda-
tional constitution making. Despite this status, the American case does not
completely fit the dominant theoretical model, suggesting that the model is in-
complete and must be supplemented.
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Retelling the American constitution making from a transitional perspec-
tive adds a different narrative to the prevailing account. In its idealized ver-
sion, the American Revolution culminates with constitution making. The Con-
stitution embodies a putative immediacy bound up in the revolution, as well 
as a permanence.54 Yet the relationship between the U.S. Constitution and
the American Revolution reflects a transitional constitutionalism both in
process and in its normative mandate. There was a stepwise progression from
a backward-looking constitutionalism toward a more forward-oriented one.
The Revolution did not immediately culminate with a foundational constitu-
tion but, rather, produced a number of constitutive documents. A sequence of
constitutional changes put in motion by the Revolution led to the adoption of
the Constitution of 1787. The chain of constitutive documents begins with the
Declaration of Independence’s statement of justification to break with the
prior regime. Even when the framers convened in 1787, it was with the pur-
pose to amend the previous constitutive charter.55 In the first postrevolution-
ary five-year period, the Articles of Confederation constituted a transforma-
tive, critical response to a regime distinguished by minimal state power.
Though some scholars suggest the 1787 Constitution incorporates the Decla-
ration, comparable claims have not been made about the Articles of Confeder-
ation. Nevertheless, the Constitution implicitly assumes some continuity with
the Articles of Confederation.56 A more expansive scheme of state power was
created only upon the adoption of the Constitution of 1787. The addition of
the Bill of Rights and the post–Civil War amendments to the American Con-
stitution represented yet additional constitutive stages.57

Told this way, the story of the U.S. constitution making shares some affini-
ties with transitional constitutionalism. This transition was not as dramatic,
however, given the passage of time between the American Revolution and the
enactment of the Constitution and given the nature of the American transition
from limited monarchy rather than from the worst of dictatorships. Such a
transition seems markedly conservative compared to others discussed here;
the American constitutional instrument itself reflects this. Indeed, one might
consider there to be a continuum in transitions in regard to the variance and
extent of liberalizing change. From a transitional perspective, the American
Constitution is not a monolithic founding instrument but a nuanced docu-
ment. The depiction of American constitution making as a self-conscious
founding glosses over the pronounced conflict among the framers as to their
purposes.58 Transitional analysis exposes the unseen Constitution, those parts
steeped in the historical and political contingencies of the day. That these pro-
visions have been generally overlooked by contemporary scholars may well at-
test to their transient nature. A leading feature of the American Constitution’s
transitionality is its provision for amendment.59 Because the amendment
process is difficult to incorporate within the dominant account, it has occa-
sioned lively scholarly debate. Much contemporary constitutional theory has
focused on the question of how to reconcile the contemporary idealized foun-
dationalist view of the enduring Constitution with constitutional change,
whether predicated on the Article V amendment process, through principles of
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constitutional interpretation departing from the original understanding, or 
by other means.60 The paradigm this chapter proposes suggests that the
amendment process should not be considered in isolation but in light of other
aspects of constitutional change. In the American constitution making se-
quence, the antecedent structural Constitution is the predicate to the ultimate
recognition of individual rights.

Transitionality also marks the constitutional provisions regarding rights,
the leading transitional feature of which was the controversial issue of slavery.
The 1787 Constitution postponed any change regarding federal legislative 
regulation of the slave trade until 1808.61 Thus, the Constitution’s resolution
is twofold. There is one Constitution for the moment, when political debate is
constrained and a federal solution imposed. The provisional language of the
document, however, leaves open the possibility of another prospective resolu-
tion. This reading seems to be supported by the express limitation in Article V
on such amendments until 1808.62 When it came to perhaps the country’s
most politically contentious issue, the Constitution offered only an interim
guiding principle. A transitional perspective also illuminates the distinctive
understanding of constitutional justice. The Constitution’s protections of free-
dom and its related conception of tyranny are better understood in the context
of colonial rule.63 The primary such constitutional response, often considered
the Constitution’s crowning achievement, is the reconstruction of state power.
Indeed, the Federalist defense of the new scheme of state power is made
largely in terms of an argument from history, based on the experience of
tyranny characterized by British parliamentary sovereignty.64 The Constitu-
tion’s critical response to monarchic rule is its definition of executive power;
an even more pronounced response to strong executive power is evident in the
interim constitutional measures adopted after the Revolution.65 The same was
largely true of the state constitutions, in which the governors’ terms were lim-
ited and their powers few.66 Most former monarchies move from strong execu-
tive systems to parliamentary systems, the United States is virtually unique in
turning to a presidential system. The American anomaly is best explained
within a transitional analysis.67 Justifications for the structure of executive
power relied on the historical experience of prior monarchic rule. The reason-
ing in the Federalist arguments for the proposed executive power works back-
ward from the institution of the king. Whereas the king’s rule was unbounded,
the four-year limited presidential term prevents abuse of power. Other fea-
tures of the proposed presidential powers have analogous justifications: Be-
cause the king’s veto power was plenary, it followed that the qualified presi-
dential veto is limited and appropriate. The extent of historical monarchic
powers is used to justify the proposed qualified presidential treaty power, as
well as the president’s constrained war power.68

The Constitution’s provisions concerning republican rule also suggest a
transformative function. First, reconstitution of political order occurs through
redefinition of political participation, membership, and leadership. Antiaristo-
cratic features appear in a number of constitutional provisions, most promi-
nently in the express prohibition of nobility. Qualifications and terms for po-
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litical participation and representation indicate a critical response to the prior
order.69 The allocation of military and civilian power responds to abuses of
military rule.70 A transitional perspective illuminates the contemporary under-
standing of rights provisions, such as the Second Amendment.71

A vivid illustration of transitional constitutionalism is Reconstruction, a
time of profound struggle over how to transform the Union. The Reconstruc-
tion Amendments appear highly backward-looking, as they normatively struc-
ture the constitutional status of the Confederate secession.72 The amend-
ments respond to the evil of slavery by imposing new obligations on the
southern states; only by affirming the principle of equality under law could
states reenter the Union and be equally represented in Congress.73 Condi-
tions for public office in the Fourteenth Amendment disqualified Confederate
supporters.74 Reconstruction’s political disabilities would ultimately be short-
lived. As provided for in the amendment itself, most of the disqualifications
were removed by Congress by 1872.75 Nevertheless, they remain forever in the
text of the American Constitution as an enduring expression of extraconstitu-
tional politics. Understanding the transitional relationship between post–Civil
War constitutional law and politics has profound implications for contempo-
rary debates concerning the interpretation of the Reconstruction amend-
ments.76 A transitional perspective evaluates the Reconstruction jurispru-
dence within its context of political transformation, with implications for
contemporary controversies.

This chapter has suggested ways in which the American Constitution can be
better understood from a transitional perspective. By offering a more nuanced
view of the nature and role of constitutionalism, the above discussion comple-
ments the prevailing model. Transitional constitutionalism also has implica-
tions for constitutional interpretation. A transitional perspective contributes a
unique view to debates over the ongoing relevance of “original intent” to the
contemporary significance of relevant constitutional provisions.77 The transi-
tional perspective shares with the “fidelity” school of interpretation the under-
standing that constitutions are best examined in light of historical and po-
litical contexts. From a transitional perspective, however, the problem with orig-
inalist interpretative theories is that they generally assume a unitary, constitu-
tional purpose over time and the preservation of meaning across time and con-
text, missing other more transformative purposes of a dynamic nature. The
transitional perspective adds to the understanding of constitutions as codifying,
purposes that are transformative and dynamic. The relevant interpretative in-
quiry might be to what extent the relevant constitutional provision is considered
transitional and whether it is transformative in purpose. With the passage of
time, transitional constitutional features will operate in a dynamic fashion, ei-
ther withering away or expanding in their transformative purposes. This mix of
possible original purposes advises a more nuanced approach to the relevance 
of original intent. Thus the transitional perspective offers a distinctive principle
of constitutional interpretation with consequences for prevailing approaches.
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Transitional Constitutionalism: Some Conclusions

Prevailing constitutional theorizing does not fully account for the constitutional
phenomena associated with substantial political change, particularly true of the
late twentieth century. The central ideas of modern constitutionalism are its
eighteenth-century response to premodern rule and its restraint on political
arrangements. Constitutionalism in its third century, however, is both norma-
tive and transformative in its response to the preexisting political order. Such
constitutionalism displays a dialectical quality of varying modalities: critical,
residual, and restorative. As such, this paradigm helps account for the threshold
dilemma created by constitution making in revolutionary times. Transitional
constitutionalism bridges radical political change by reconciling dichotomous
understandings of the relation of law and politics. Moreover, transitions demon-
strate how constitutionalism reinforces democracy. In ordinary times, constitu-
tionalism often appears in conflict with simple democracy, but during times of
transition, constitutionalism plays a unique role in facilitating the move to a
more liberal regime.

Transitional constitutionalism provides an alternative paradigm. The para-
digm’s distinctive paradox is that, as in the premodern conception, constitu-
tionalism does not stand independently from the political order but is inextri-
cably enmeshed in transformative politics. Nevertheless, as in the modern
conception, transitional constitutions also transcend political arrangements.
The transitional paradigm elaborated a more nuanced relation between con-
stitutional and ordinary politics: Transitional constitutions not only operate 
as codifications of prevailing consensus but also transform that consensus.
Moreover, these two conceptions of constitutional purpose are not mutually
exclusive; indeed, they may well coexist within a single instrument. They often
do, as in the American Constitution. Thus the view proposed here comple-
ments prevailing constitutional theory. What distinguishes the transitional
constitutional paradigm is its constructive relation to a political order in flux.
Transitional constitutionalism comprehends different phases, ranging from
provisional measures intended to shape the transient political order for a lim-
ited time to those entrenched and even superentrenched laws that guide a
state’s core political identity. In its disentrenching role, the transitional consti-
tution ratifies new political arrangements to liberalize political space, enabling
a more liberal order. Transitional constitutionalism varies from provisional to
ultraentrenched, functioning as guardian of the future constitutional order.

The paradigm of transitional constitutionalism illuminates the special
contribution of constitution making in periods of political change. In eschew-
ing the prevailing tendency to collapse constitutionalism with revolutionary
political change, the proposed paradigm has the virtue of creating a space and
offering a vocabulary for the critique of the nature and role of constitutional-
ism in periods of transformation. The paradigm of transitional constitutional-
ism also has implications for our understanding of constitutionalism’s norma-
tive force and its relation to other uses of the law. Critical constitutionalism
implies an explicitly transformative response to prior repressive rule. To the ex-
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tent that the constitutions discussed above reflect a critical response to the
legacy of the ancien régime, transitional constitutionalism enables a sense of
justice. Critical constitutional responses to the predecessor political regime
also play a justificatory role for the transition by delegitimating aspects of the
ancien régime and legitimating its successor. To the extent that these struc-
tural principles enable normative expressions of accountability, they overlap
with other normative uses of the law, such as criminal law, in these extraordi-
nary periods. Contemporary postmodern constitutional norms delimit and
transcend the structuring of state power to guide broader normative under-
standings of the social order. Finally, a transitional constitutional perspective
offers a glimpse of constitutional progress. This vision of progress is not essen-
tial or universal but limited and contingent. Understandings of distinct na-
tional legacies of injustice enable construction of constitutional constraints
truly responsive to a state’s political, historical, and constitutional legacies.
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Chapter Seven

Toward a Theory 
of Transitional Justice

T his book has explored two questions: What legal approaches do societies
in transition adopt in responding to their legacies of repression? and

What is the significance of these legal responses for these societies’ liberaliz-
ing prospects? We are now in a position to examine what light Transitional
Justice sheds on these questions and, more generally, on law’s role in periods 
of far-reaching political change. In exploring states’ legal responses to their 
illiberal legacies, Transitional Justice pursues an interpretative, historical, and
comparative method in order to draw synthetic conclusions concerning 
what these practices convey about the conception of justice at such times.
What emerges is a pragmatic balancing of ideal justice with political realism
that instantiates a symbolic rule of law capable of constructing liberalizing
change. This concluding chapter thus analyzes the legal phenomena discussed
throughout this book in terms of a theory of transitional justice that bridges
ideal conceptions of the rule of law and the contingent political exigencies of
particular cases. 

Legal measures during such periods follow a distinctive paradigm, guided
by rule-of-law principles tailored to the goal of political transformation. The
analysis undertaken in this book demonstrates the conceptual and practical
channels through which an extraordinary paradigm of transformative law
helps to construct liberalizing change. But it also goes further, arguing that
law maintains an independent potential for effecting transformative politics.
The various legal responses explored in the preceding chapters reveal common
features in their nature and functions—and thus ramifications for an analyti-
cally coherent conception of transitional justice that transcends particular
cases. Transitional justice’s paradigmatic rule-of-law principles are intimately
related to these periods’ quintessential and defining feature, namely the
grounding within society of a normative shift in the principles underlying and
legitimating the exercise of state power. Accordingly, the understanding of
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transitional justice advanced here should have import beyond periods of politi-
cal flux, shedding new light on contemporary questions concerning human
rights law’s potential for responding to international conflict, and core under-
standings of the relation politics bears to justice.

This book’s exploration of the nature and function of law in transformative
periods began by shifting the terms of debate and the relevant frame of refer-
ence, for transitional justice is not adequately captured within prevailing ana-
lytical frameworks used to examine law’s role in periods of liberalizing political
change. These accounts tend to be highly antinomic. They are either radically
realist, with the course of developments in the transition simply following the
balance of power (and thus denying law any independent significance in politi-
cal transformation), or they offer idealized narratives in which law operates as
an entirely self-enclosed inaugural and foundational force, implying a poten-
tially universal sequence of legal and political development during transforma-
tive periods.1 Neither of these profoundly dichotomized understandings pro-
vides a persuasive positive or normative account of law’s role in periods of
substantial political change. Drawing on a historical and comparative perspec-
tive across societies, the analysis pursued here argues for an alternative way of
conceptualizing law’s role at such times. 

Consider, for a start, the prevailing scholarship’s implicit conceptualiza-
tion of the relevant subject matter: Law’s role is either simply reduced to the
balance of political forces that shape the onset of regime change or extrapo-
lated from the end point at which “liberal revolution” putatively aims.2 As a re-
sult, law’s role in the salient period—understood in political terms to corre-
spond to an interregnum, that is, to a period between regimes3—has eluded
understanding, for each of these approaches by definition excludes the phe-
nomenology of law in liberalization as a discrete subject of analysis.

This analysis is by no means to deny or minimize the importance of struc-
tural constraints and normative goals in shaping legal processes and political
outcomes. On the contrary, legal phenomena are obviously never either au-
tonomous of their context or purely responsive to it. Why, then, is there any
reason to assume, as each of the prevailing approaches does, that law’s opera-
tion is any less interactive and dialectical during periods of far-reaching politi-
cal change? Indeed, a systematic analysis of the legal processes occurring 
during the passage from one political regime to another is precisely what is re-
quired in order to clarify the nature and extent of their role in the transitional
period. Rather than our simply describing outcomes as a mere residuum of the
balance of political forces or deducing ideal legal responses from a revolution-
ary end point that presupposes democracy and the rule of law, it is necessary
for us to examine transitional legal responses’ relation to societies’ historical
legacies of injustice and the extent to which this relation shapes their paths to
liberalization. The usefulness of this approach will become more apparent as
we turn to a discussion of the legal phenomenology and applicable rule-of-law
principles that are characteristic of contemporary instances of radical political
transformation.
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Transitional Justice and Transitional Jurisprudence: A Paradigm

Law in periods of radical upheaval is commonly conceived as antistructural, as
eluding principle and defying paradigm.4 The period of normative shift is com-
monly thought to be antiparadigmatic. Yet, the legal phenomenology that char-
acterizes periods of political flux reveal patterns pointing to a paradigm. As we
have seen, the manifestations of justice seeking during transformative periods
are diverse: retributive, reparatory, bureaucratic, constitutional, and historical.
Nevertheless, across diverse legal responses, regularities become evident, re-
vealing the distinctive processes associated with political change. Across legal
categories, a paradigm of law emerges—a transitional jurisprudence.

Because transitions’ defining feature is their normative shift, legal practices
bridge a persistent struggle between two points: adherence to established con-
vention and radical transformation. Ultimately, a dialectically induced position
emerges. In contexts of political upheaval, transitional jurisprudence comprises
a partial and nonideal conception of justice: provisional and limited forms of
constitutions, sanctions, reparations, purges, and histories. Across categories of
law, a distinctive legal form mediates the move between regimes. Law’s role here
is transitional, and not foundational, constructive of critical changes in indi-
vidual status, rights, and responsibilities—and, more broadly, of shifts in power
relations. As law’s function is to advance the construction of political change,
transitional legal manifestations are more vividly affected by political values in
regimes in transition than they are in states where the rule of law is firmly 
established. Thus, the jurisprudence of these periods does not follow such core
principles of legality as regularity, generality, and prospectivity—the very
essence of the rule of law in ordinary times.5 While the rule of law in established
democracies is forward-looking and continuous in its directionality, law in tran-
sitional periods is both backward-looking and forward-looking, retrospective
and prospective, continuous and discontinuous.

Ordinarily, the values of prospectivity and continuity, as well as general
applicability and equal protection, are thought to be fully compatible in estab-
lished legal systems. However, in periods of substantial political flux, these val-
ues are vividly seen to be in conflict. This was manifestly apparent in both the
immediate postwar period and following the Communist collapse in jurispru-
dential debates over the relation of law and morals and over the meaning of
the restoration of the rule of law. The struggle is over the extent to which pre-
existing procedures are adhered to or new regime values are advanced. Which
rule-of-law values ultimately take precedence in transition is a function of the
particular historical and political legacies—that is, of the primary understand-
ing of the sources of fear, insecurity, and injustice that gains authoritative nor-
mative force in the society. While the balance of power between key political
actors may be viewed as constraining the range of possibilities, the profound
challenge and distinctive role of transitional jurisprudence remains to some-
how bridge conventional legality and the normative shift entailed by liberaliz-
ing transformation. 
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In periods of political change, there is no singular site of operative legal
action, and there are no seamless foundational ideals. Nevertheless, transi-
tional experiences do not necessarily follow the course postulated by political
realists on the basis of balance-of-power considerations. Instead, the salient
question is, What institution has the legitimacy to carry out substantial nor-
mative transformation? As is discussed in preceding chapters, the role of rein-
terpreting the meaning of the rule of law in periods of substantial transforma-
tion is frequently assumed by constitutional courts, particularly when they are
entirely new institutions brought into existence by the transition itself. The
transitional judiciary exercises considerable interpretative freedom, crafting a
nuanced rule of law that simultaneously adheres to aspects of conventional le-
gality while doing the work of normative change. Thus, adjudication in these
periods typically reveals a dynamic combination of conventional and transfor-
mative imperatives. Though not acts of political decision-making bodies, these
adjudicatory responses, nevertheless, constitute significant symbols of the lib-
eralizing rule of law. When the constitutional courts predate the transition,
other institutions imbued with newfound legitimacy and authority, such as
public commissions, become the sites of transformative practice. 

At the same time, transitions vary in their extent of normative transforma-
tion and in their adherence to conventional legality. A theory of transitional
justice must, therefore, develop a vocabulary with which to comprehend the
transformative continuum along which transitions are arrayed. The possible
modalities range from “critical,” denoting a maximally transformative legal
repertoire aimed at repudiating prior regime policy, to a “residual” modality,
which aims at preserving the preexisting legal order. In contrast, a “restorative”
modality draws normative force from a return to the state’s prior legacies. As
this typology suggests, the varying modalities relate to differences in the extent
of novel political transformation, although not necessarily in the extent of lib-
eralization, particularly when a “restorative” repertoire can credibly draw on
an appropriate preexisting tradition.

As the discussion in preceding chapters sought to demonstrate, the rule-
of-law principles associated with transformational modalities are evident
across legal categories. Indeed, we may take this point still further. Whereas
rule of law principles associated with ordinary times include clear distinctions
in categories of the law regarding procedural and evidentiary rules, as well as
the determination of individual status, rights, and duties, the extraordinary na-
ture and workings of transitional law frequently blur the boundaries separat-
ing criminal, civil, administrative, and constitutional law. In operating across
legal categories, paradigmatic transitional rule of law principles may also tend
to dissolve these conventional boundaries in the law.

For example, establishment of the rule of law within a liberalizing state is
often considered to depend on exercises of individual accountability. Thus,
punishment most clearly instantiates the concern with individual responsi-
bility central to law within the liberal state. Yet, as chapter 2 demonstrates, this
perspective on the nature of punishment does not accord with its role in times
of radical political flux. The transitional criminal form is instead informed by
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values related to the distinctive circumstances and project of political passage.
Criminal justice is ordinarily theorized in starkly dichotomous terms as ani-
mated by either a backward-looking concern with retribution or a forward-
looking, utilitarian concern with deterrence, considered internal to the justice
system.6 In its transitional variant, however, not only is punishment informed
by a mix of retrospective and prospective purposes, but also the question of
whether to punish or to amnesty, to exercise or restrain criminal justice is ra-
tionalized in overtly political terms. Values of mercy and reconciliation com-
monly considered to be external to criminal justice are an explicit part of the
transitional deliberation. The explicit politicization of criminal law in these pe-
riods challenges ideal understandings of justice and turns out to be a persis-
tent feature of jurisprudence in the transitional context.

The extraordinary transitional form of punishment characterized in chap-
ter 2 as the “limited” criminal sanction is directed less at penalizing perpetra-
tors than at advancing the political transformation’s normative shift. The tran-
sitional limited sanction is exemplified wherever criminal processes are partial
and truncated and ultimately culminate in little or no penalty. The limited
sanction is well illustrated historically, not only in postwar policy, but also in
the course of punishment following more recent cases of regime change, dur-
ing which the limited sanction performs important operative acts—formal
public inquiry into and clarification of the past, the indictment of past wrong-
doing, and so forth—advancing the normative shift central to liberalizing tran-
sition. Even its arch limited form is a symbol of rule of law that enables ex-
pression of a critical normative message.

In terms of the argument advanced here, it is especially important to note
the affinities that the operative effects advanced by the limited criminal sanc-
tion, such as establishing, recording, and condemning past wrongdoing, dis-
play with other legal acts and processes constructive of transition. The mas-
sive and systemic wrongdoing that is particularly characteristic of modern
repression implies a recognition of the mix of individual and collective respon-
sibility. Hence, there is a pronounced overlap of punitive and administrative
institutions and processes. Individualized processes of accountability give way
to administrative investigations and commissions of inquiry, the compilation
of public records, and official pronouncements about past wrongs. Frequently,
these are themselves subsumed in state histories commissioned pursuant to a
political mandate for reconciliation, as in South Africa and in much of postau-
thoritarian Latin America.7 Whether bureaucratic forms of public inquiry and
official truth-tellings are desirable and signify liberalization is contingent on
state legacies of repressive rule. The role of the production of social knowl-
edge regarding a state’s past is no original or foundational matter, for succes-
sor truth regimes’ critical function is to respond to the repressive practices of
the prior regime. Thus, for example, in transitions after military rule, when the
truth was a casualty of disappearance policies,8 the critical response is the
concerted pursuit of an official story, whereas state histories have been largely
eschewed in the postcommunist transitions, as their production was itself an
instrument of repressive control. Transitional historical inquiries reveal that
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the relevant truths are those that are implicated in a particular state’s legacies
of injustice. These are not universal, essential, or metatruths. As is demon-
strated by the generalized transitional use of independent accounts in contem-
porary human rights law to dislodge the predecessor truth regime and estab-
lish a primary form of accountability, a marginal truth may be all that is
needed to draw a line on the prior regime.9

New historical accounts about past legacies rehabilitate, as well as con-
demn, particular individuals. In its transitional form, the reparatory remedy
does important work of the normative shift by instantiating changes regarding
political status, for example, the rehabilitation and restoration of individual
dignity associated with liberalism, which may accompany other legal remedies
of a distributive nature. Across cultures, the call for reparatory measures as a
display of equal protection under the law is pervasive, spurring changes in
rules relating to individual status and rights. In ideal theory, principles of cor-
rective justice are largely backward-looking, relating chiefly to individual vic-
tims’ due. In their transitional form, however, reparatory measures have a “hy-
brid” nature, with corrective goals linked to broader societal concerns related
to the normative entrenchment of liberalizing political change. The transi-
tional reparatory project’s hybrid combination of backward- and forward-look-
ing purposes is most evident in countries undergoing simultaneous political
and economic transitions, departing radically from ideal theorizing about prin-
ciples of distributive and corrective justice.10 The transitional compromise is
thus most vivid in the postcommunist transitions, when even so-called first
property rights were not structured on an ideal basis.11 Transitional reparatory
remedies advance “entitlements” that seek to correct violations of rights in the
past precisely in order to embed them simultaneously in the future. Once
again, through broad legislative projects, often broadened or amended by the
judiciary, the liberalizing state adopts a form of systemic repair for past systemic
derogations from equal protection of the law.

In their bureaucratic form, transitional measures’ political and collective
basis is most overt, law is at its most radically transformative, and the bound-
aries separating legal categories are most blurred. Public regulatory measures
that condition association, membership, and participation effect real change
in the status, rights, and duties of citizens in the new regime and, accordingly,
can have radical and wide-sweeping impact on a state’s political order.12 To be
sure, transitional administrative justice comprises conventional legal forms,
once again demonstrating the transitional compromise. Yet, by relying on past
behavior as a basis for prospective treatment in the public sphere, these mea-
sures display the punitive aspects of criminal law. When public law is deployed
on express bases of political conditionality, it critically responds to legacies of
persecution perpetrated on ideological grounds, radically reshaping the
boundaries of political legitimacy and thus redefining the contours of the suc-
cessor society’s changing political identity. Indeed, in their structuring of fu-
ture behavior on a political basis, these measures also appear to be largely con-
stitutional in nature.

Transitional constitutionalism also does not follow an ideal conception13
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but is hyperpoliticized, displaying affinities with other transitional reponses.
Our intuitions are to envision constitution making as a thoroughly forward-
looking project designed to structure future government. But transitional con-
stitutionalism performs additional functions entwined with the normative
shift, as it is, at the same time, backward- and forward-looking, retrospective
and prospective, and continuous and discontinuous with the prior political
order. It is also in this area of the law that the transformative continuum,
ranging from “critical” to “residual” in terms of adherence to the status quo, is
most evident. Transitional constitution making comprehends the codifying,
entrenching purposes associated with constitutionalism and also the transfor-
mative, disentrenching purposes peculiar to transitions. In pursuing these
purposes, transitional constitutions may be entirely provisional, intended to
operate for only a finite period of heightened change, as is exemplified in
South Africa’s interim 1993 Constitution, or aim immediately for superen-
trenched, unamendable constructions of lasting political identity, as in the
case of postwar Germany’s Grundgesetz.14

The paradigmatic affinities discussed here bear on the recurrent question
in debates surrounding transitional justice concerning what response to re-
pressive rule is most appropriate to ushering in a lasting democratic system.
The subtext of this question assumes a transitional ideal and that normative
concerns somehow militate for a particular categorical response. However,
this is simply the wrong question: There is no single correct response to a
state’s repressive past. Which response is appropriate in any given regime’s
transition is contingent on a number of factors—the affected society’s legacies
of injustice, its legal culture, and political traditions—as well as on the exigen-
cies of its transitional political circumstances. Indeed, beyond the contingency
of responses appears the general irrelevance of which particular ones are
adopted. The paradigmatic fluidity of transitional legal responses highlights
this jurisprudence’s heightened political character.15 For law’s function in
these periods is largely symbolic, so that multiple and diverse responses can
and do mediate the normative shift. Let us now consider in greater detail how
the paradigm of justice discussed here is constructive of this shift.

Transitional Constructivism

How is transition constructed? What is law’s role in political passage? The ques-
tion of law’s constructive role generally arises in the context of the more con-
ventional problem of social reproduction and transmission of authoritative
norms across time. Indeed, the problem of institutional reproduction and re-
lated questions of legitimation have been well studied.16 Fundamental political
and social change, however, involve shifts in normative orders that render such
theorizing inapposite, for generalizing from established systems of law and pol-
itics misses what is particular to law’s role in such periods.17 Rather than how
law preserves a system capable of reproducing existing legitimizing norms, the
problem is how these are radically transformed within and through the law.
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The paradigmatic form of the law that emerges in these times operates in
an extraordinary fashion and bears a constructive relation to the transition. It
both stabilizes and destabilizes. In these circumstances, law’s distinctive fea-
ture is its mediating function, as it preserves a threshold level of formal conti-
nuity while instantiating transformative discontinuity. The extent to which for-
mal continuity will be maintained depends on the modality of transformation
as set forth above, while the value content of the normative shift will be a
function of history, culture, and political tradition, as well as the society’s re-
ceptiveness to innovation.

Just what do transitional legal practices have in common? Law constructs
through numerous diverse processes, including legislation, adjudication, and
administrative measures. Transitional operative acts include pronouncements
of indictments and verdicts; the issuing of amnesties, reparations, and apolo-
gies; and the promulgation of constitutions and reports, for transitional prac-
tices share features namely as ways to demonstrate publicly new collective 
understandings of truth. Historically, the transitional processes, whether of
prosecuting, lustration, or inquiry, shared a similar sense. These were all transi-
tional actions taken to share new public knowledge, to manifest change.18 Law
here appears to function at the margin, as it performs the work of separation
from the prior regime and integration with its successor. Transitional law has a
“liminal” quality, as it is law between regimes. Indeed, analysis of the salient
legal practices suggests that their peculiar efficacy lies in the ability to effect
separation and integration functions—all within continous processes.19

At the same time, transitional rule of law implies procedures that do not
seem fair or compelling—trials lacking in regular punishment, reparations
based on politically driven and legally arbitrary temporal (and often property)
thresholds, and constitutions that do not necessarily last. What characterizes
the transitional legal response is its limited, partial nature, embodied in 
the provisional constitution and purge, the limited sanction and reparation,
and the discrete history and official narrative. Transitional law is above all
symbolic—a secular sanctification of the rituals and symbols of political pas-
sage.20 Although ritualized forms of operative action and communication are
often thought to characterize primitive societies and to have waned in modern
times,21 the inquiry undertaken here suggests otherwise, offering a compre-
hensive understanding of the phenomenology of political passage and inviting
comparison and evaluation of the nature and role of the rites and symbols it
entails.22 The evident legal patterns discerned in the preceding chapters evoke
and frame political passage, notwithstanding the confluence of historical,
legal, and political traditions on which they are contingent.23 Yet, what sets
these transitional practices apart from other rites and rituals? In what does
their paradigmatic core consist?

Transitional legal processes are the leading such acts in transition for their
ability to convey publicly and authoritatively the material differences that con-
stitute the normative shift between regimes. The language of law imbues the
new order with legitimacy and authority.24 In its symbolic form, transitional ju-
risprudence reconstructs the relevant political differences through changes in
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status, membership, and community.25 Through these processes, what is being
constructed is the relevant political difference in the illiberal and liberal
regimes. The relevant critical difference will be contingent, defined, and recog-
nized as legitimate in light of a given successor society’s past legacies.

In modern political transformation, it is through legal practices that suc-
cessor societies make liberalizing political change, for, in mediating the nor-
mative hiatus and shift characterizing transition, the turn to law comprises im-
portant functional, conceptual, operative, and symbolic dimensions. As a
threshold matter, law epitomizes the liberal rationalist response to suffering
and catastrophe: that there is, after all, something to be done. In the liberal
society, rather than resignation to historical repetition, the hope of change is
put in the air. Even by their engagement in transitional justice debates, suc-
cessor societies signal the rational imagining of the possibility of a more liberal
political order.

Yet, the symbolizing legal practices examined here invoke as well as evoke
the rationalism that lies at the core of the liberal rule of law.26 In what has
been characterized as these practices’ paradigmatically limited form, the turn
to legal symbolism thus offers the leading alternative to the violent responses
of retribution and vengeance in periods of political upheaval. The transi-
tional legal response is deliberate, measured, restrained, and restraining; in
their transitional form, ritualized legal processes enable gradual, controlled
change27 The very turn to legal processes in order to redefine status, rights,
and responsibilities and to delimit state power is, to some degree, an exercise
of the rule of law associated with established democratic systems. It is perfor-
mative of the acts of the liberal state. As the question of transitional justice is
worked through, the society begins to perform the signs and rites of a func-
tioning liberal order.

In this sense, transitional law transcends the “merely” symbolic to be the
leading rite of modern political passage. Ritual acts enable the passage be-
tween two orders here, of the predecessor and successor regimes.28 In con-
temporary transitions, characterized by their peaceful nature and occurence
within the law, legal processes perform the critical “undoings,” the inversions
of the predicates justifying the prevailing regime, through public processes
that produce the collective knowledge constitutive of the normative shift.
Thus, legal processes simultaneously disavow aspects of the predecessor ide-
ology and justify the ideological changes constituting liberalizing transforma-
tion. While in the prevailing understanding the relation between law and poli-
tics is viewed as consisting in adherence to conventional legality and stability,
these cannot mediate normative shift. A one-sided emphasis on law’s stabiliz-
ing function in periods of flux is, therefore, erroneous,29 for transitions raise
the problem of how the legal order—generally considered a closed and self-
validating system30—nonetheless enables normative change to proceed. Pre-
vailing theorizing often conceptualizes transition as being predicated on foun-
dational change in the rules, hence, the theorizing regarding transitional con-
stitutionalism discussed in chapter 6. Yet, transitions sometimes occur without
such meta-level change. Indeed, the challenge is how law both maintains and,

Toward a Theory of Transitional Justice 221



at the same time, transcends the conventional idea of law as stable, even ob-
durate, to construct normative change.

Change within and through the legal system depends on either a reinter-
pretation of the salient justifications underlying the prevailing normative order
or a turn to an independent source of alternative legal norms. The first alter-
native corresponds to the lawyer’s familiar choice of whether to rely on the
facts or on the law, whereas the latter—introduction of an autonomous nor-
mative source—is effected through change in the recognition rule regarding
the sources of valid law.31 The question of which institution best lends itself to
the advancement of legal normative change has been the subject of substantial
debate in the literature of transition.32 Yet, as the discussion throughout this
book suggests, there is no one right answer, for the outcome of this choice is
contingent on political circumstances of competence and legitimacy spanning
both predecessor and successor regimes. Often, the legislatures previously
under repressive rule are compromised, opening the way for newly created
constitutional courts and activist judiciaries to incorporate international
human rights norms.33 The judicial turn to international human rights law en-
ables preservation of a sense of continuity and even the forging of a construc-
tive prospectivity, thereby reconciling the goals of transformation and norma-
tive change within an established legal system. Human rights law’s significant
normative force in periods of transition derives from its extraordinary potential
to mediate the supposed theoretical divide of positivism and natural law, thus
transcending law’s conventional relation to politics.

More common, however, is normative change without alteration in the
recognition rules, a strategy that depends on a reinterpretation of the norma-
tive bases rationalizing prevailing definitions of status, rights, and duties.
These transformative processes are, to some extent, ordinarily backgrounded,
playing an ongoing role in our legal systems. In established rule of law sys-
tems, the differentiation of legal categories and rules relates to varying stan-
dards of knowledge and reasoning that justify definition and change in status,
duties, and rights under the law. Yet, as we have seen, the transitional para-
digm departs from the epistemological principles associated with the conven-
tional rule of law by leveling evidentiary standards and justificatory processes
across legal categories—a de-differentiation in law.34 The paradigmatic fea-
ture of transitional law is that it visibly advances the reconstruction of public
knowledge, comprehending operative affinities and continuities that enable
the separation from, and integration of, changing political identities.

Establishing a shared threshold knowledge regarding past legacies is
something of a trope in the literature and discourse of transitions.35 Neverthe-
less, the very meaning of “truth” and its relation to the transition, the analysis
undertaken here suggests, is not universally shared but, rather, contingent and
dynamic. The paradigmatic transitional legal processes rely on discrete
changes in salient public knowledge for their operative transformative action.
Changes in shared public justifications underlying political decision making
and behavior reveal the centrality of interpretative innovation in the construc-
tion of transition.36 What is politically relevant to transformation is plainly
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constituted by the transitional context and, in particular, by legacies of dis-
placement and succession of predecessor truth regimes.

Legal processes offer established means of changing public reasoning in
the political order, for they are themselves predicated on authoritative repre-
sentations of public knowledge. Transitional legal processes thus contribute to
the public epistemological and interpretative changes contributing to the per-
ception of transformation. At the same time, transitional legal processes
vividly demonstrate the contingency concerning what knowledge will advance
the construction of the normative shift underpinning regime change. Yet, in
the cases examined here, the potential normative force of changes in public
knowledge depends on critical challenges to the policy predicates and ration-
alizations of predecessor rule. Accordingly, what “truths” there are in transi-
tion are often discrete and yet of disproportionate significance. For example,
the mere identification of a victim’s status as a civilian rather than as a com-
batant can topple a regime (at least on the normative level) by undermining a
key ideological predicate of the national security state responsible for past re-
pression.37 Indeed, the reinterpretations themselves displace predicates to
prior rule and offer a newfound basis for the reinstatement of the rule of law.

A Theory of Transitional Justice

A paradigm of transitional jurisprudence defines periods of political passage.
The transitional paradigm proposed here seeks to clarify law’s relation to po-
litical development in periods of radical flux, as it demonstrates processes that
reconstitute societies on a basis of political liberalization. Whether trials, con-
stitutions, reparations, administrative tests, bans, or historical inquiries, the
legal measures pursued in periods of political transition are emblematic of
normative change, for all are operative acts that aim at proclaiming the estab-
lishment of a new political order.

The comparative and historical perspective adopted here suggests that
what is deemed true and just in transitional periods is politically contingent but
not in an arbitrary sense. Despite realist claims, transitional phenomenology is
not simply the product of its abiding political circumstances but is, instead, a
function of contemporary political circumstances and historical legacies of in-
justice. Thus, the conception of transitional justice advanced here implies a
reconceptualization of the prevailing theorizing about law and politics and, also,
of critical legal theory’s emphasis on a progressive role for a rule of law fully en-
meshed in politics.38 For transitional law’s distinctive contribution to the con-
struction of political passage is that it is both constrained by and transcendent
of politics. As critical theory would predict, law plays an explicitly constructive,
ritualized role by structuring the interpretative changes that are perceived as
political transition. Nevertheless, political appropriation of the language and
processes of justice signifies the symbols and rituals of legitimate and measured
change. Transitional law’s distinctive contribution is its ensemble of estab-
lished, measured processes of legitimation and gradual political change.
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The paradigm of a provisional, hyperpoliticized transitional jurisprudence
is linked to a conception of nonideal justice that is imperfect and partial.
What is fair and just in extraordinary political circumstances is determined not
from an idealized archimedean point but from the transitional position itself.
This vantage point has certain ramifications for which principles of justice
guide periods of political change. What is deemed fair and just during periods
of radical political innovation is not necessarily arrived at in deliberations
under idealized conditions and regular procedures.39 Even in liberalizing peri-
ods, deliberative processes are often truncated, and the electoral or constitu-
tional consensus structuring political decision making weak and short-lived.
When lacking in fully representative processes, democratic legitimation of
transitional decision making depends on subsequent ratificatory processes. Ac-
cordingly, the account of transitional justice put forward here has implications
for reconceptualizing theories of democratic development, as legal construc-
tions that characterize these periods gradually alter the political landscape and
the agreements struck affect the subsequent course of politics. Indeed, by
modifying the conditions of decision making and consensus, transitional legal
constructions bear little resemblance to idealized democratic theory.40 The
imperative of normative discontinuity often trumps the protection of other val-
ues in the hope that whatever departures from conventional legality this en-
tails will pay off in democratic consolidation. The enterprise is risky, as argu-
ments for limiting conventional legality are often pretextual. Only the crucible
of time will reveal whether, and to what extent, the transitional compromises
this book discusses are justified in the consolidation of liberal democracy.

Authoritative determinations of what is fair and just in moments of transi-
tion do not occur in a vacuum but, rather, are forged against the backdrop of
historical legacies of injustice. Justice seeking is situated in the political condi-
tions of transition. In this context, the very meaning of the rule of law is his-
torically and politically contingent, and its content is informed by a society’s
self-understanding of the nature and sources of coercion and repression in its
past. These legacies are the springboard for the society’s imagination of transi-
tional justice. Across cultures, the meaning of transitional justice is infused
with restorative and transformative dimensions.

From this perspective, even procedural departures from values internal to
conventional legality and theories of justice can be clarified. Thus, for exam-
ple, transitional criminal justice is not justified in the language of individual
accountability and retribution but, rather, contains an explicitly political ra-
tionalization. Similarly, transitional reparations reconcile ideal corrective aims
with distributive or other goals related to the political exigencies of the mo-
ment. Transitional phenomena reflect a balancing and accommodation of
ideal theories of law and the political circumstances of the transition. Recog-
nizing this has significant definitional consequences that allow a more com-
prehensive positive account of these periods, as well as a more compelling
normative evaluation and critique of transitional legal phenomenology. The
reconception proposed here characterizes transitional law in terms of imper-
fect and partial justice but one that for precisely this reason preserves a criti-
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cal space relating to the extraordinary political circumstances that define the
context of justice in these times. The availability of a vocabulary of transitional
jurisprudence and a conception of transitional justice may also illuminate con-
ceptions of justice associated with nontransitional circumstances. 

Transitional Justice and Liberal Identity

The justice-seeking phenomena discussed here are intimately tied to the  fash-
ioning of a liberal political identity. As our earlier discussion suggests, the turn
to legalism, however contingent, is emblematic of the liberal state, with transi-
tional justice reconstructing political identity on a juridical basis by deploying
the discourse of rights and responsibilities. Moreover, while there appears to
be diminished adherence to an ideal rule of law in transition, there is, none-
theless, a palpably heightened sense of the public interest, evident across a
spectrum of paradigmatic transitional responses, including constitution mak-
ing, amnesties, reconciliations, and apologies.41

These responses point to a fragmentary but shared vision of justice that is,
above all, corrective. What is paramount is the visible pursuit of remedy, of 
return, of wholeness, of political unity—an impetus incorporating values ex-
ternal to those of ideal theories of justice. For example, transitional constitu-
tionalism comprehends not just forward-looking but also backward-looking re-
medial dimensions; it operates in corrective fashion, constructing a normative
(if not historical) “return” to a state’s liberal political identity. Similarly, transi-
tional criminal justice goes beyond punishing individual perpetrators to serve
the society’s prospective corrective purposes. To the extent that transitional
justice implies a turn to the corrective, it offers an alternative successor iden-
tity that centers on political unity. Transitional justice offers a way to reconsti-
tute the collective—across potentially divisive racial, ethnic, and religious
lines—that is grounded in a political identity that arises from the society’s par-
ticular legacies of fear and injustice. While this is necessarily based on an
evolving critical self-understanding, it nonetheless draws on a juridical dis-
course of rights and responsibilities that offers both a transcendent normative
vision and a pragmatic course of action. 

The transitional legal phenomena discussed throughout this book suggest
that meanings of freedom, security, and the rule of law vary across states and
cultures, for, in reflecting responses to particular manifestations of repressive
rule, they also indicate that the rule of law means something more than nonar-
bitrary rule and adherence to regular, generally applicable procedures. What is
distinctive about contemporary transitional jurisprudence is that its construc-
tions of the rule of law respond to systematic persecution under legal impri-
matur. Underlying contemporary transitional legal phenomena is a conception
of state injustice as a systematic persecutory policy. When the state systemati-
cally persecutes its citizens on a racial, ethnic, religious, or political basis, this
persecution is not simply an arbitrary derogation from the rule of law. Accord-
ingly, contemporary transitional law responds to this particular sort of repres-
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sive rule. Transitional responses to systemic persecution under the law costi-
tute a performative undoing of the prior wrongdoing perpetrated within the
legal system. Transitional responses, such as the new constitutional courts,42

constitutions, and other measures, declaim the political persecution emblem-
atic of the latter half of the twentieth century.43 Transitional legal processes of
inquiry are well suited to establish the patterns and systematicity in state per-
secution policy; indeed, the full scope of persecutory policy is only made
manifest in the legal response. Whether such persecution is perpetrated on
the basis of race, ethnicity, nationality, religion, or ideology, transitional law
derives from and responds to the political implications of repression as state
policy.44 The recurring transitional responses addressing systemic persecution
seek to disavow the ascriptive hierarchies associated with the old regime. The
“friend/enemy” distinctions ratified by legal regimes, as discussions through-
out this book suggest, are endemic to authoritarian regimes. These responses
constitute undoings of the persecutory logic of the ancien régime and, hence,
repudiations of that authority.45

Transitional jurisprudence reveals the basis for democratic values operative
in societies at the time of the political change.46 Cycles of transitional justice il-
lustrate the nexus between these legal phenomena and the construction of lib-
eralization. Historically, in transitions from monarchical to republican regimes,
the salient rituals of political passage were the trials of kings—a ritual that sym-
bolized the subjection of the king to the will of the people and the triumph of
popular sovereignty.47 Twentieth-century successor justice further recon-
structed the individual’s relation to the state: thus, the postwar Nuremberg tri-
als’ generative principle of individual responsibility emphasized the role of the
individual as subject of a sovereign international law. The same is true of the re-
lated constitutional changes of the time that protected individual rights.48

In contemporary transitional phenomena, the postwar democratic vision
is now in the process of being superseded by more complex and fluid under-
standings of sovereignty and responsibility that mediate the individual and 
the collective, national and international orders. The increasingly dynamic re-
lation of the individual and state in a fast changing global public sphere af-
fects understandings of personal and collective responsibility, thus bringing
about related changes in the conception of democracy. There entails an expan-
sion of individual and state responsibility as a theoretical matter and, thus,
shifts in sites of authority and agency, with transitional law mediating the indi-
vidual/collective divide to reach nominally private action against a background
of state policy.49

Expanded legal jurisdiction and changes in sovereignty help construct the
shifts in authority that constitute political transition. But such changes often
also put sovereignty, jurisdiction, and responsibility themselves in flux, de-
pending on the character of state behavior, for example, its adherence to or
derogation from duties under international law. Despite expanded liability as a
theoretical matter, application of these principles is occasional and generally
restricted to cases involving an additional limiting principle, such as a demon-
strable pattern of persecution.50 Nevertheless, by reinterpreting states’ obliga-
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tions toward their citizens through critical displacements of sovereignty and
jurisdiction, contemporary transitional practices potentially invigorate human
rights guarantees first adumbrated in the immediate postwar era.51

The reconceptualization of core ideas concerning the relation between the
individual and the state holds important ramifications for understandings of
the self as well. In transitional jurisprudence’s advancement of normative
shift, law’s role is often largely symbolic. Yet, at the operative level, transitional
justice affects the individual: Whether through trials, reparations, constitu-
tions, administrative processes, or other measures, transitional legality recon-
structs the rules and conditions of political membership, representation, and
participation that are basic to the individual’s place in the community. Liberal-
izing normative change depends on a redefinition of understandings of indi-
vidual status, rights, and duties, as well as a circumscribing of the parameters
of state power. The threshold effect of the successor regime’s justice-seeking
acts operates at the level of individual action, in turn altering the state’s politi-
cal identity and at least potentially charting a new liberal course.

The influence of transitional justice’s phenomena on the development of
states’ political identities in periods of upheaval raises a related question con-
cerning transitional versus nontransitional times. In fact, the question of tran-
sitional justice’s relation to ordinary times has two dimensions. One is the
question with which this book began: To what extent are ideal theories of jus-
tice pertinent to transitional times? This book replies that ideal theory is sim-
ply not the relevant yardstick by which we can judge legal action in these peri-
ods. The comparative and historical perspective pursued here compels an
understanding of a nonideal, “compromised” justice that at once is informed
by and constitutive of the conditions under which it is chosen.

Recognizing this conception of justice has ramifications for the second di-
mension of the question: To what extent ought transitional justice be general-
ized to ordinary times? The phenomena examined here occur largely under the
first postrepression successor regime, whose responses are defined temporally
as well as by the modalities of transformative change discussed above. It has
thus been necessary to delimit a period of transition constructed by paradig-
matic acts of jurisprudence that serve as rituals of political passage. Yet, de-
spite the passage of time, intervening events, and political change, the prob-
lems of transitional justice, when they are left unresolved, do not simply
disappear.52 Transitional justice-seeking persists, failing to follow conven-
tional understandings regarding the responses to wrongdoing, generally
thought to diminish with time. Enduring rights problems and successor as-
sumptions of obligations for past derogations from the rule of law often—
notwithstanding time lag—obscure the sense in which these actions are ap-
preciably the subject of transitional justice. Yet, the persistence over time of
claims for past wrongs once again reveals the independence of these questions
from the simple advent of changes in political power. It suggests that the as-
sumption of ongoing state responsibility for past related claims goes hand in
hand with stable political identity, indeed, realizing more than partial justice
often awaits the passage of time.53 Though the persistence of past-related
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claims also raises potential conflict, possibly pitting traditionalist claims
against other more forward-looking liberal values. 

Entrenching the transitional identity, however, holds a compelling norma-
tive as well as functional appeal; after all, it is a political identity that empha-
sizes the possibility of unity and corrective justice—a redemptive vision. Simi-
larly, transitional justice offers a controlled means of reform, more measured
than changes guided solely on the basis of other normative sources, such as
morals.54 Indeed, transitional resolutions appear to converge, at least provi-
sionally, on transcendent values informed by human rights norms capable of
mediating the transitional political divide.55

Though transitional jurisprudence posits a cognizable paradigm, it is one
with affinities to law in nontransitional circumstances. Indeed, one might think
of transitional jurisprudence as exaggerated instantiations that vivify conflicts
and compromises otherwise latent in the law and, in particular, illuminate law’s
relation to politics. One place this is seen is in the connection between transi-
tional jurisprudence and human rights law, because it is evident that the most
vigorous enforcement of human rights law occurs in transitional periods. Al-
though human rights norms are largely codified, their application commonly
occurs in transitional times, when there is a greater readiness to experiment
with alternative normative schemes. An example is the ad hoc war crimes tri-
bunals established to prosecute human rights abuses during the Bosnian and
Rwandan conflicts. While the full administration of justice is not possible, this
paradigmatic symbolic form, nonetheless, performs the usual function of ex-
pressing the shift in the site of authority in the transition. Moreover, at a mini-
mum, the responses in these periods emphasizing record keeping preserve the
possibility of future more plenary justice. Nevertheless, these accommodations
and temporizing should not be confused with ideal justice. The transitional re-
sponse ought not to be generalized as the human rights standard of how to re-
spond to violations, whether ongoing or in the past. Normalization of the transi-
tional response would miss what is, after all, the core transformative message:
the belief in the human possibility of averting the tragic repetition of the past in
the liberalizing state. Indeed, human rights law’s normative force is such that it
enables transformation even in nontransitional circumstances.

The pursuit of an entrenched transitional identity poses two further risks.
The first concerns the extent to which it appears to rationalize the past too
much and too far. The quintessential transitional hermeneutics is a historicist
self-knowledge available only ex post, and the danger is that this hermeneutics
could be undermined if past wrongs are somehow justified by the ensuing
progress toward liberalization. Second, the transitional state’s search for unity
can all too easily come to be premised on an inherently unstable formula ren-
dered either as myth or as an unreachable normative vision. In both cases, the
risk is that the state’s assumption of a political identity based on unity may 
attenuate the possibility of political change. Such static entrenchments of
identity are ultimately illiberal. A liberal posture, by contrast, necessitates nur-
turing—and thus sustaining—the transitional modality as a critical space be-
tween the practicable and the redemptive in the political imagination.
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Epilogue

Transitional Justice and Its Normalization—Fin de Siècle

Consider to what extent the recurring discourse of the last years of the twenti-
eth century is one of transitional justice. There is a persistent call for apolo-
gies, reparations, memoirs, (individual and collective), and all manner of ac-
count settling relating to past suffering and wrongdoing. Instances abound
regarding settlements for World War II–related controversies, lost bank ac-
counts, property restitution, reparations for slave labor, return of confiscated
objects. Perhaps the most obvious instance of normalization of transitional ju-
risprudence is the entrenching of the postwar international military tribunal in
the proposed international criminal court, the new international institution at
century’s end. There is apparently an ever-expanding discourse of rights claim-
ing and accountability.

This turn to the rituals associated with political flux discussed in this book
occurs at a time of periodization of centennial and millennial dimensions. The
turn to these rituals in the context of meta-transition appears a pervasive at-
tempt to construct collective passage. In the contemporary moment, the social
rituals of passage appear not to derive from religion but from the law. These
are the secular rites and symbols of passage, harbingers neither of apocalypse,
nor of messianism, but of what appears to be the paradigmatic transitional
conception: of bounded change. Transitional jurisprudence’s appeal is that it
offers the closure that passage brings. But it does so at a cost. Every act of
transition implies an ambivalent resolution. These liberal rites perform politi-
cal passage by constructing discontinuities and continuity, destruction and re-
production, disappropiation and reappropiation, disavowal and avowal. These
rituals attempt to relegate to the past the worst of this century, while also pro-
pounding a workable shared narrative for the future. By these practices, a line
is drawn delineating the parameters of that collective memory to be preserved:
what is to be remembered and what repressed; what is to be abandoned and

229



what validated; what is to be rendered incontestable and what will remain con-
troverted. Renewal is forged by letting go of the century’s historical injustices
and moving from a plurality of controverted political identities to a narrative in
common. As such, transitional practices have an ambivalent character, the re-
sort to these practices in political flux is in the service of unity; yet, there is
also a loss.

Transitional justice is partial and limited. The resort to such settlements
implies compromise; their potential lies in their ability to reconstitute the
community. The resort to transitional justice has its distinct politics—of
forced consensus and an eschewing of a measure of the individualism charac-
terizing modern constitutionalism—while the transitional forms comprise the
tiny symbols of the habits of a rule of law state.

These practices reveal a mind-set peculiar to the contemporary moment.
This is the turn to the transitional jurisprudence not of grand foundational pro-
jects of reform but of sober stocktaking, not of the modernizing belief in moral
progress of the early twentieth century but also not a hopeless conservatism or
fin de siècle decadence. Political compromise to be sure is a perennial sign of
working democracies; yet, consider the significance of the normalization of this
paradigm in and through the law. This quintessential form of bounded change is
utterly self-conscious about law’s constructive force and about its constraints.
At the end of this bloody century, what is paradigmatic is the response to politi-
cal catastrophe: justice as political, law without illusion, yet nurturing some
small hope of amelioration.
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See also Tadić, reprinted in International Legal Materials 35 (1996): 32, 48–73.
151. Article 7 of the Rome Statute of the International Criminal Court expands the

definition of “crimes against humanity”:

[T]he following acts when committed as part of a widespread or systematic attack
directed against any civilian population, with knowledge of the attack: (a) Murder;
(b) Extermination: (c) Enslavement; (d) Deportation or forcible transfer of popula-
tion: (e) Imprisonment . . . (f) Torture; (g) Rape, sexual slavery . . . (h) Perse-
cution against any identifiable group or collectivity on political, racial, national,
ethnic, cultural, religious, gender . . . grounds . . . (i) Enforced disappearance
of persons; (j) The crime of apartheid; and (k) Other inhumane acts of similar
character . . .

Rome Statute of the International Criminal Court, U.N. Diplomatic Conference of
Plenipotentiaries on the Establishment of an International Criminal Court, Art 7, U.N.
doc. A/Conf. 183/9, (17 July 1998).

152. A recent American illustration is the third trial in the murder of Medgar
Evers. Mississippi v. Byron De La Beckwith, 707 S2d 547 (Miss. 1997), cert. denied, 525
vs 880 (1998).

153. See Joel Feinberg, Doing and Deserving (Princeton: Princeton University
Press, 1970).

154. See Girard, Violence and the Sacred.
155. See generally Hart, Punishment and Responsibility, 170–73.

Notes to pages 63–67 251



Chapter 3

1. Alice H. Henkin, “Conference Report,” in State Crimes: Punishment or Pardon,
ed. Alice H. Henkin (Queenstown, Md.: Aspen Institute, 1989), 4–5. There are many
advocates for this position in the diplomatic and human rights community. See, e.g.,
Margaret Popkin and Naomi Roht-Arriaza, “Truth as Justice: Investigatory Commis-
sions in Latin America,” Law and Social Inquiry 20 (Winter 1995): 79. See also José Za-
laquett, “Balancing Ethical Imperatives and Political Constraints: The Dilemma of
New Democracies Confronting Past Human Rights Violations,” Hastings Law Journal
43 (1992): 1425; Timothy Garton Ash, The File: A Personal History (New York: Random
House, 1997).

2. See R. G. Collingwood, The Idea of History (New York: Oxford University Press,
1994).

3. See Peter Novick, That Noble Dream: The “Objectivity Question” and the Ameri-
can Historical Profession (Cambridge: Cambridge University Press, 1988). Regarding
historical narrative, see Hayden White, The Content of the Form: Narrative Discourse
and Historical Representation (Baltimore: Johns Hopkins University Press, 1987), 13.

4. See H. G. Gadamer, Truth and Method (New York: Crossroad, 1989).
5. For broader discussion of the relation of the role of memory in formation of so-

ciety, see Friedrich Nietzsche, On the Genealogy of Morals, trans. Walter Kaufmann
and R. J. Hollingdale (New York: Vintage Books, 1967); Michel Foucault, Power/Knowl-
edge: Selected Interviews and Other Writings, 1972–1977, trans. Colin Gordon et al.
(New York: Pantheon Books, 1980).

6. See Foucault, Power/Knowledge.
7. For the seminal work on the construction of collective memory, see Maurice

Halbwachs, On Collective Memory, trans. Lewis A. Coser (Chicago: University of
Chicago Press, 1992). From a sociological perspective, see Iwona Irwin-Zarecka, Frames
of Remembrance: The Dynamics of Collective Memory (New Brunswick, N.J.: Transac-
tion Publishers, 1994) (annotated bibliography); Natalie Zeman Davis and Randolph
Stern, eds., “Memory and Countermemory,” Representations 26 (1985):; Jonathan Bo-
yarin, ed., Remapping Memory: The Politics of Timespace (Minneapolis: University of
Minnesota Press, 1994); Susan A. Crane, “Writing the Individual Back into Collective
Memory,” American Historical Review 20 (1997): 1372. For a historical anthropological
perspective, see Gerald Sider and Gavin Smith, eds., Between History and Histories: The
Making of Silences and Commemorations (Toronto: University of Toronto Press, 1997).

8. For an exploration of this point, see Steven Shapin, A Social History of Truth
(Chicago: University of Chicago Press, 1994).

9. Foucault, Power/Knowledge, 131.
10. For a critique of the uses of criminal prosecution for the purposes of collective

memory, see Mark J. Osiel, “Ever Again: Legal Remembrance of Administrative Mas-
sacre,” University of Pennsylvania Law Review 144 (1995): 463.

11. On the role of trials as ceremonies in social memory, see Paul Connerton, How
Societies Remember (Cambridge: Cambridge University Press, 1989).

12. Compare Mirjan Damaska, “Evidentiary Barriers to Conviction and Two Mod-
els of Criminal Procedure: A Comparative Study,” University of Pennsylvania Law Re-
view 121 (1973): 506, 578–86 (claiming pursuit of truth greater in continental system),
with John H. Langbein, “The German Advantage in Civil Procedure,” University of
Chicago Law Review 52 (1985): 823.

13. Michael Walzer, ed., and Marian Rothstein, trans., Regicide and Revolution:
Speeches at the Trial of Louis XVI (New York: Cambridge University Press, 1974), 129.

14. For exploration of the relationship of criminal procedure to the truth, see note

252 Notes to pages 69–73



12 above. For discussion of an “expressive” theory of criminal procedure, see Ruti 
Teitel, “Persecution and Inquisition: A Case Study,” in Transition to Democracy in 
Latin America: The Role of the Judiciary, ed. Irwin P. Stotzky (Boulder: Westview Press,
1993).

15. In re Winship, 397 US 358, 364 (1970); see John Calvin Jeffries, Jr., and Paul B.
Stephan III, “Defenses, Presumptions, and Burden of Proof in the Criminal Law,” Yale
Law Journal 88 (1979): 1325, 1327.

16. See Norman E. Tutorow, ed., War Crimes, War Criminals, and War Crimes Tri-
als: An Annotated Bibliography and Source Book (New York: Greenwood Press, 1986), 18.

17. See Human Rights Watch, An Americas Watch Report: Truth and Partial Justice
in Argentina, an Update (New York: Human Rights Watch, 1991).

18. See Alex Shoumatoff, African Madness (New York: Random House, 1988),
93–127.

19. See Michael R. Marrus, The Holocaust in History (Hanover, N.H.: University
Press of New England, 1987), 36–51 (historian’s account tracing change from intention-
alism to functionalism but not linking it to legal developments); Lawrence Douglas,
“The Memory of Judgment: The Law, the Holocaust, and Denial,” History and Memory
(Fall-Winter 1996): 100. On change in historical understandings of criminal responsi-
bility, see Raul Hilberg, Perpetrators, Victims, and Bystanders (New York: Aaron Asher
Books, 1992).

20. See chapter 2 note 44. See also Public Prosecutor v Menten (Holland, Proceed-
ings from December 1977–January 1981), translated and reprinted in the Netherlands
Yearbook of International Law, vol. 12 (Alphen aan den Rijn, Netherlands: Sijthoff and
Noordhoff, 1981). For a more in-depth discussion of these trials, see chapter 2 on crim-
inal justice. For an account of these legal developments, see Ronnie Edelman et al.,
“Prosecuting World War II Persecutors: Efforts at an Era’s End,” Boston College Third
World Law Journal 12 (1991): 199.

21. See Robert Gordon, “Undoing Historical Injustice” in Justice and Injustice in
Law and Legal Theory, ed. Austin Sarat and Thomas R. Kearny (Ann Arbor: University
of Michigan Press, 1994).

22. See Hannah Arendt, Eichmann in Jerusalem: A Report on the Banality of Evil
(New York: Penguin Books, 1964), 135–50.

23. See Alain Finkielkraut, Remembering in Vain: The Klaus Barbie Trial and
Crimes against Humanity, trans. Roxanne Lapidus with Sima Godfrey (New York: 
Columbia University Press, 1992). See also Richard J. Golson, ed., Memory, the Holo-
caust, and French Justice: The Bousquet and Touvier Affairs (Hanover, N.H.: University
Press of New England, 1996) (for other postwar trials); Guyora Binder, “Representing
Nazism: Advocacy and Identity at the Trial of Klaus Barbie,” Yale Law Journal 98 (1989):
1321.

24. For a detailed description of the disappearances practices, see Nunca Más: Re-
port of the Argentine National Commission on the Disappeared (hereafter CONADEP
Report), English ed. (New York: Farrar, Straus, Giroux, 1986), 447. The CONADEP Re-
port concluded that many of the bodies had been destroyed to prevent identification.

25. Michel Foucault, Discipline and Punish: The Birth of the Prison, trans. Alan
Sheridan (New York: Vintage Books, 1979), 25.

26. For an illustrative listing, see Priscilla Hayner, “Fifteen Truth Commissions—
1974 to 1994, A Comparative Study,” Human Rights Quarterly 16 (1994): 597.

27. See Human Rights Watch, An Americas Watch Report: 13–17

28. Guatemala’s “Commission for the Historical Classification of the Past” was
agreed to on June 23, 1997, in Oslo, Norway. See also Accord on the Establishment of the
Commission for Historical Clarification of Human Rights Violations and Acts of Violence

Notes to pages 73–79 253



Which Have Inflicted Suffering upon the Guatemalan Population (Guatemala, 1997)
Popkin and Roht-Arriaza, “Truth as Justice,” 79–116.

29. Decree No. 355 established the Chilean Truth Commission. “Only on the basis
of the truth will it be possible to satisfy the basic demands of justice and create indis-
pensable conditions for achieving true national reconciliation” (April 25, 1990). See Jose
Zalaquett, Introduction to Informe de la Comisíon Nacional de Verdad y Reconciliacíon
(Report of the Chilean National Commission on Truth and Reconciliation), trans. Phillip
E. Berryman, 2 vols. (Notre Dame: University of Notre Dame Press, 1993), xxiii–xxxiii.

30. See United Nations Observer Mission in El Salvador, El Salvador Agreements:
The Path to Peace (1992), 16–17 (stating synopsis of agreements reached between gov-
ernment of El Salvador and Frente Farabundo Marti para la Liberacíon Nacional
(FMLN) under auspices of Secretary-General of United Nations).

31. See Robert F. Lutz, “Essay: A Piece of the Peace: The Human Rights Accord
and the Guatemalan Peace Process,” Southwestern Journal of Trade and Law in the
Americas 2 (1995): 183.

32. See Human Rights Watch, The Preliminary Report on Disappearance of the
National Commissioner for the Protection of Human Rights in Honduras: The Facts
Speak for Themselves (New York: Human Rights Watch, 1994).

33. Order (Arréte) of March 28, 1995, created the “Commission Nacional de Verité
et de Justice.”

34. See Lynn Berat and Yossi Shain, “Retribution or Truth-Telling in South Africa?
Legacies of the Transitional Phase,” Law and Social Inquiry 20 (1995): 163; Reconcilia-
tion through Truth: A Reckoning of Apartheid’s Criminal Governance, ed. Kader Asmal,
Louise Asmal, and Ronald Suresh Roberts (New York: St. Martin’s, 1997)

35. For a description of the Chad and Uganda commissions, see Jamal Benomar,
“Coming to Terms with the Past: How Emerging Democracies Cope with a History of
Human Rights Violations” (paper presented at Carter Center of Emory University,
Human Rights Program, July 1992), 11–14.

36. See Promotion of National Unity and Reconciliation Act 34 of 1995, Juta’s
statutes of the Republic of South Africa, vol. 1 (1997), 801.

37. See Rigoberta Menchú, I, Rigoberta Menchú: An Indian Woman in Guate-
mala, ed. Elizabeth Burgos-Debrany, trans. Ann Wright (London: Verso, 1984).

38. For an account, see Lawrence Weschler, A Miracle, A Universe: Settling Ac-
counts with Torturers (New York: Penguin Books, 1991).

39. See Servicio Paz y Justicia, Uruguay, Nunca Más: Human Rights Violations,
1972–1985, trans. Elizabeth Hampsten with an introduction by Lawrence Weschler
(Philadelphia: Temple University Press, 1992), xxv.

40. Nunca Más is the title of the Argentine report and of the Uruguayan report;
Nunca Mais (Brazil).

41. For a related idea, see Michel Foucault, The Birth of the Clinic, trans. A. M.
Sheridan Smith (New York: Vintage Books, 1994).

42. See, e.g., Report of the Commission on the Truth for El Salvador (hereafter El
Salvador Truth Commission Report) (April 1993), 229. See also CONADEP Report, 5.

43. On truth in the continental system, see Damaska, “Evidentiary Barriers,” 580.
44. See El Salvador Truth Commission Report, 24.
45. CONADEP Report, 49–51. For an account of a torture session, described in

harrowing detail by the victims, see Uruguay, Nunca Más, 102–103.
46. For an example, see, Human Rights Watch, Annual Report (New York: Human

Rights Watch, 1997).
47. Although in South Africa the delegation came from the Parliament, the report

would be presented to Nelson Mandela.

254 Notes to pages 79–83



48. See Informe Rettig, Informe de la Comisíon Nacional de Verdad y Reconcili-
acíon (February 1991) (hereafter Rettig Report), xxxii.

49. See Julia Preston, “2,000 Salvadoreans Helped UN Build Atrocities Case,”
Washington Post, 16 March 1993.

50. Address by President Patricio Aylwin to the Chilean people, transcribed by the
British Broadcasting Corporation, March 5, 1991.

51. El Murano, 5 March 1991.
52. For a sociological perspective on the significance of apology, see generally

Nicholas Tavuchis, Mea Culpa: A Sociology of Apology and Reconciliation (Stanford:
Stanford University Press, 1991).

53. See CONADEP Report, 448–449.
54. See Rettig Report, 39–40.
55. CONADEP Report, 448.
56. See “Guatemalan Foes Agree to Set up Rights Panel,” New York Times, 24 June

1994, International section.
57. Guatemala’s “Memory of Silence”: Report of the Commission for Historical

Clarification (Conclusions), 1, available at http: hrdata.aaas.org/ceh/report/english/
conc.l.html. See the Report of the Truth and Reconciliation Commission (“Summary
and Guide to Contents”) 9–11, available at http://www.truth.org.za/final/execsum.htm.
The Commission for Historical Clarification was established through the Accord of
Oslo on June 23, 1997.

58. El Salvador Truth Commission Report, 6–7. See Mark Danner, “The Truth of
El Mozote,” New Yorker, 6 December 1993, pp. 6–7.

59. See Promotion of National Unity and Reconciliation Act 34 of 1995 (referring to
goal of “establishing in as complete a picture as possible . . . the gross violations of
human rights . . . including . . . the perspectives of the victims and the motives and
perspectives of the persons responsible for the commission of the violations”),. 801;
Alex Boraine et al. eds., Dealing with the Past: Truth and Reconciliation in South Africa
(Cape Town: Idasa, 1994). See also Emily H. McCarthy, “South Africa’s Amnesty
Process: A Viable Route toward Truth and Reconciliation,” Michigan Journal of Race
and Law 3 (Fall 1997): 183.

60. Azanian Peoples Organisation (AZAPO) and Others v. President of the Republic
of South Africa 1996 (4) SALR 671, 683–84 (CC).

61. Arendt, Eichmann in Jerusalem.
62. See Guatemala’s “Memory of Silence”: Report of the Commission for Historical

Clarification (“Conclusions and Recommendations”).
63. See AZAPO and others, 1996 (4) SA 671 (CC). See “Quien está contra la

Nación?” Madres de la Plaza de Majo, Jan. 1985, at 11.
64. While most commission reports have confidential annexes, a notable excep-

tion was Chad’s commission report, which published both the list of names and photos
of offenders. 

65. Compare Naomi Roht-Arriaza, “State Responsibility to Investigate and Prose-
cute Human Rights Violations in International Law,” California Law Review 78 (1990):
449, with José Zalaquett, “Confronting Human Rights Violations Committed by Former
Governments: Applicable Principles and Political Constraints,” Hamline Law Review 13

(1990): 623.
66. See Stephen Holmes, Passions and Constraint (Chicago: University of Chicago

Press, 1995) (discussing constitutive role of silencing through “gag rules”).
67. For a critical analysis of shaming, see James Whitman, “What Is Wrong with

Inflicting Shame Sanctions?” Yale Law Journal 107 (1998): 1055.
68. El Salvador Truth Commission Report, 176.

Notes to pages 84–90 255

http://www.truth.org.za/final/execsum.htm
http: hrdata.aaas.org/ceh/report/english/conc.l.html
http: hrdata.aaas.org/ceh/report/english/conc.l.html


69. See, e.g., CONADEP Report, 386–425. See also Rettig Report, 117–29.
70. See Human Rights Watch, Commission of Inquiry Investigates Causes of Abuses

in Uganda (New York: Human Rights Watch, 1989).
71. See Informe Sobre Calificación de Victimas de Violaciónes de Derechos 

Humanos y de la Violencia Politica, Corporación Nacional de Reparación y Reconcil-
iación (Chile 1996).

72. See, e.g., Jacobo Timerman, Prisoner without a Name, Cell without a Number
(New York: Knopf, 1981).

73. See, e.g., Nunca Más, preamble.
74. See Maurice Halbwachs, On Collective Memory, ed. Lewis A. Coser (Chicago:

University of Chicago Press, 1992)
75. Václav Havel, “The Power of the Powerless,” in Open Letters: Selected Writings,

1965–1990, ed. Paul Wilson (New York: Random House, Vintage Books, 1992), 147–48.
76. See Karl Marx and Friedrich Engels, “Manifesto of the Communist Party,” in

The Marx-Engels Reader, 2d ed., ed. Robert C. Tucker (New York: W. W. Norton, 1978).
77. Webster’s New Collegiate Dictionary, s.v. “archive.” For a more extended exege-

sis on the topic, see Jacques Derrida, Archive Fever: A Freudian Impression, trans. Eric
Prenaowitz (Chicago: University of Chicago Press, 1996).

78. For an account, see David Remnick, “The Trial of the Old Regime,” New
Yorker, 30 November, 1992, pp. 104–21.

79. Decrees, Nos. 82, 83 24-08 (1991). Regarding the Russian archives, see Vera
Tolz, “Access to KGB and CPSU Archives in Russia, Politics,” vol. 1, no. 16 (April 17,
1997); N. Ohitin and A. Roginsky, “Remarks on Recent Status of Archives in Russia” in
Truth and Justice: The Delicate Balance (The Inst. for Constitutional and Legislative
Policy C.E.U. 1993).

80. See Jan Obrman, Laying the Ghosts of the Past (report on Eastern Europe, no.
24, June 14, 1991).

81. See Tadeusz Olszaski, “Communism’s Last Rulers: Fury and Fate,” Warsaw
Voice, 18 November 1992.

82. Jane Perlez, “Hungarian Arrests Set Off Debate: Should ’56 Oppressors Be
Punished?” New York Times, 3 April 1994, International section, p. A14.

83. See “Almost 1,000 killed in Hungarian Uprising: Fact-finding Committee,”
Agence France-Presse, 22 November 1993, available in Lexis, News Library. But the
number officially documented is far fewer than the number of people who disap-
peared—thought to be in the thousands. See Julius Strauss, “Hungary Uprising Killers
May Be Tried,” Daily Telegraph, (Budapest) 2 December 1993; “Almost 1,000 Victims in
’56 Mass Shootings,” MTI Hungarian News Agency, 22 November 1993, available in
Lexis, News Library.

84. On May 13, 1992, the German Parliament expressed the mandate of the Eppel-
mann Commission “to investigate the structure, strategy and instruments of the Com-
munist dictatorship, the question of responsibility for the infringement of human and
civil rights.” See Stephen Kinzer, “German Panel to Scrutinize East’s Rule and Repres-
sion,” New York Times, 30 March 1992, International section, p. A7.

85. See Timothy Garton Ash, In Europe’s Name: Germany and the Divided Conti-
nent (New York: Random House, 1993).

86. See “Czechoslovakia: Former Top Police Officials Jailed,” Reuters, 30 October
1992, Perlez, “Hungarian Arrests Set Off Debate”; “Former Government Officials Sen-
tenced to Prison Terms,” CTK National News Wire, 30 October 1992, available in Lexis,
News Library, CTK File.

87. Regarding the Czech Republic, see Helsinki Watch Report, Czechoslovakia:

256 Notes to pages 90–95



‘Decommunization’ Measures Violate Freedom of Expression and Due Process Standards
(New York: Human Rights Watch, 1992).

88. See Jon Elster, “Political Justice and Transition to the Rule of Law in East-
Central Europe” (presented at conference sponsored by University of Chicago, Center
for Constitutionalism in Eastern and Central Europe, unpublished proceedings,
Prague, December 13–15, 1991).

For discussion of the debate in the region, see “Truth and Justice, The Delicate
Balance: The Documentation of Prior Regimes and Individual Rights,” Working Paper
No. 1 (Central European University, Institute of Constitutional and Legislative Policy;
workshop convened in Budapest on the subject of archives, 1993).

89. See Lung-Chu Chen, An Introduction to Contemporary International Law
(New Haven: Yale University Press, 1989), 428–29.

90. See Amos Elon, “East Germany: Crime and Punishment,” New York Review 
of Books, 14 May 1992; Stephen Kinzer, “East Germans Face Their Accusers,” New
York Times Magazine, 12 April 1992; “Ex-E. German Security Police Moved Over 100,000

Files Abroad,” Reuter Library Report, 29 April 1991, available in Lexis, News Library—
Wires; Richard Meares, “Germany Debates How to Open Pandora’s Box of Stasi 
Files,” Reuters North American Wire, 22 April 1991, available in Lexis, News Library—
Wires.

91. See Joachim Gauck, Die Stasi-Akten (Reinbeck bei Hamburg: Rowohlt, 1991).
92. Brochure of the Federal Commissioner for the Records of the State Security Ser-

vice of the Former German Democratic Republic on the Task, Structure, and Work of
This Authority. The same language also appears in the preamble of the law on Stasi
records. See Act Regarding the Records of the State Security Service of the Former Ger-
man Democratic Republic, December 20, 1991.

93. This has been the subject of substantial journalistic exploration; see, e.g., Jane
Kramer, Letter from Berlin, New Yorker, 25 November 1991; Jane Kramer, Letter from
Europe, New Yorker, 25 November 1992; Timothy Garton Ash, The File: A Personal His-
tory (New York: Random House, 1997).

94. Stasi Files Act, § 1(2).
95. Id, § 1(3).
96. Thus, for example, in Poland, the “right” to obtain information and access to

filed documents pertains to “victims,” defined as a person “about whom the security
services have secretly collected information by purposely gathering data.” See The Pol-
ish Access to Files Act of 1998.

97. Screening (“Lustration”) Law, Act No. 451/1991 (Czech and Slovak Federal Re-
public, 1991).

98. Ibid., Arts 4, and 11 (giving Federal Ministry of the Interior control over files
and providing for Federal Ministry of the Interior Commission to make findings, re-
spectively).

99. Constitutional Court Decision on the Screening Law, Ref. No. Pl. US1/92

(Czech and Slovak Federal Republic, 1992).
100. For a comparative analysis, see Wallach, “Executive Powers of Prior Restraint

over Publication of National Security Information: The UK and USA Compared,” In-
ternational and Comparative Law Quarterly 32 (1983): 424.

101. For discussion of the approach of the prior regime, see Truth and Justice, The
Delicate Balance, 75, 77 (cited in note 79 above).

102. For the balance struck in international law, see The Johannesburg Principles
on National Security, Freedom of Expression and Access to Information (adopted Octo-
ber 1, 1995), Art 19.

Notes to pages 95–100 257



103. See The Freedom of Information Act, U.S. Code, vol. 5, sec. 552(b) (1993)
(making exceptions for personnel, medical, and law enforcement files that constitute
invasion of privacy). See also the Privacy Act of 1974, U.S. Code, vol. 5, sec. 552 1993; H.
Rpt. 93-1416. See generally Frederick M. Lawrence, “The First Amendment Right to
Gather State-Held Information,” Yale Law Journal 89 (1980): 923. For discussions of the
balance in a historical context, see Charles Reich, “The New Property,” Yale Law Jour-
nal 73 (1964) 733.

104. See Roviaro v United States., 353 US 53 (1957).
105. Czech Republic Const, Art 10; Slovak Const, Art 19.
106. Slovenia Const, Art 38.
107. Republic of Hungary Const, Art 59.
108. Republic of Croatia Const, Art 37.
109. Russian Federation Const, Art 24(1).
110. Estonia Const, Art 42.
111. Russian Federation Const, Art 24(2).
112. Slovenia Const, Art 38.
113. Estonia Const, Art 44.
114. Republic of Bulgaria Const, Art 41(2).
115. For an account of the historians’ debate, see Charles S. Maier, The Unmaster-

able Past: History, Holocaust, and German National Identity (Cambridge: Harvard Uni-
versity Press, 1988), 9–33. See also Perry Anderson, “On Emplotment: Two Kinds of
Ruin,” in Probing the Limits of Representation, ed. Saul Friedlander (Cambridge: Har-
vard University Press, 1992).

116. Stephane Courtois, Nicholas Werth, Jean-Louis Panné et al., Le Livre Noir de
Communisme: Crimes, Terreur, Répression (Paris: Laffont, 1998).

117. Jürgen Habermas, The New Conservatism: Cultural Criticism and the His-
torians’ Debate, ed. and trans. Shierry Weber Nicholsen (Cambridge: MIT Press, 
1989).

118. See generally Maier, Unmasterable Past.
119. See Martin Broszat and Saul Friedlander, “A Controversy about the Histori-

cization of National Socialism,” New German Critique 44 (1988): 81–126.
120. See Hans Georg Gadamer, “The Historicity of Understanding,” in The

Hermeneutic Reader: Texts of the German Tradition from the Enlightenment to the Pre-
sent, ed. Kurt Mueller-Vollmer (New York: Continuum Publishing, 1988), 270.

121. See Calvin Sims, “Argentine Tells of Dumping Dirty War Captives in the
Sea,” New York Times, 13 March 1995, International section. For an in-depth study of
the “Scilingo Effect,” see Marguerite Feitlowitz, A Lexicon of Terror: Argentina and the
Legacies of Torture (New York: Oxford University Press, 1998).

122. See “Procedure, Practice and Administration” in Trials of War Criminals be-
fore the Nuremberg Military Tribunals, vol. 15 (Washington, D.C.: Government Printing
Office, 1953), 568–70. In U.S. courts, the process is governed by Federal Rule of Evi-
dence 201.

123. See, e.g., United States v Kowalchuk, 773 F2d 488 (3d Cir. 1985) (“The horrors
of tyranny inflicted upon civilian populations in territories controlled by occupying
Nazi forces during World War II are so notorious that no citation is necessary”); Suc-
cession of Steinberg, 76 S2d 744 (La. Ct. App. 1955) (taking judicial notice of executions
in Nazi-dominated Europe).

124. See German Criminal Code §§ 130, 131 StGB.
125. Ibid. Art 194, as amended, June 13, 1985. For an analysis of the German legis-

lation, see Eric Stein, “History against Free Speech: The New German Law Against the
‘Auschwitz’ and Other ‘Lies’,” Michigan Law Review 85 (1986): 277.

258 Notes to pages 100–106



126. See This Week in Germany, 19 April 1994; reported in NJW (Germany, 1982),
at 1803. See also S. J. Roth, “Second Attempt in Germany to Outlaw Denial of the
Holocaust,” Patterns of Prejudice 18 (1985): 46.

127. Ibid.
128. Statute of 13 July 1990 (France). See also Licra et autres c. Faurrison, Tribunal

de Grande Instance (8 Juillet, 1981) (Recueil Dalloz, 1982); Roger Errera, “In Defense
of Civility: Racial Incitement and Group Libel in French Law,” in Striking a Balance:
Hate Speech, Freedom of Expression and Nondiscrimination, ed. Sandra Coliver,
(Human Rights Centre, University London, Art 19 Int’l Center Against Censorship of
Essex, 1992) (discussing Gayssot Law of 13 July 1990 rendering a new offense to contest
the existence of crimes against humanity as defined at Nuremberg).

129. Criminal Code of Canada, § 181. The most prominent case is Zundel v The
Queen, 35 DLR (4th) 338, 31 CCC (3d) 97 (Ont. CA.) (1987). For discussion of the
Canadian precedents, see “When Academic Freedom and Freedom of Speech Confront
Holocaust Denial and Group Libel: Comparative Perspectives,” Boston College Third
World Law Journal 8 (1988): 65.

130. Olivier Biffaud, “M. Le Pen Indesirable Dans Plusieurs Villes,” Le Monde
(Paris), 24 May 1990, available in Lexis; see Susan Anderson, “Chronicle,” New York
Times, 24 May 1990, sec. B, p. 24.

131. Ref. No. VI ZR 140/78 Entscheidungen des Bundesgerichtshofes in Zivilsachen
(B6H2), 160 et seq Juristenzeitung 75 (1979): 811.

132. See National Institute of Remembrance Act (Poland 1998). It stipulates 
punishment for persons publicly denying “Nazi or communist crimes or crimes against
humanity.”

133. “Universal Declaration of Human Rights,” U.N. General Assembly Resolu-
tion 217 (III), Art 20, 10 December 1948.

134. “International Convention on the Elimination of All Forms of Racial Discrim-
ination,” U.N. General Assembly Resolution 2106 (xx), Art 4, 21 December 1965 (en-
tered into force 2 January 1969).

135. “International Covenant on Civil and Political Rights,” U.N. General Assem-
bly Resolution 2200A (xxl), Art 20, 16 December 1966 (entered into force 23 March
1976).

136. German Criminal Code, Art 130.
137. Danish Criminal Code, § 266(b).
128. Swedish Penal Code, Ch. 16(8).
139. Race Relations Act 1965, § 6(1).
140. For a review of these statutes, see Anti-Defamation League, Hate Crimes

Laws: A Comprehensive Guide (New York: Anti-Defamation League, 1997).
141. Wisconsin v Mitchell, 508 US 476 (1993) (upholding Wisconsin Penalty En-

hancement Statute, which provides for enhanced penalties if the person committing
the crime “[i]ntentionally selects the person against whom the crime . . . is commit-
ted or selects the property that is damaged or otherwise affected by the crime . . . in
whole or in part because of the actor’s belief or perception regarding the race, religion,
color, disability, sexual orientation, national origin or ancestry of that person or the
owner or occupant of that property, whether or not the actor’s belief or perception was
correct”). Wisconsin Statute 939.645 (1991–1992).

142. R. v Keegstra, 2 WWR 1 (Canada, 1991).
143. Federal Republic of Germany Const. (Basic Law), Arts 1,18, 21.
144. See New York Times v Sullivan, 376 US 254 (1964) (expanding on central

meaning of First Amendment involving a profound national commitment to the princi-
ple that debate on public issues “uninhibited, robust, and wide-open) holding the con-

Notes to pages 107–108 259



stitution requires a rule prohibiting a public official from recovering damage for a
defamatory falsehood relating to his offical conduct, unless there was “actual malice”).
For the history, see F. Siebert, Freedom of the Press in England (Urbana: University of
Illinois Press, 1952), 1476–1776; Philip Hamburger, “The Development of the Law of
Seditious Libel and Control of the Press,” Stanford Law Review 37 (1985): 661;
Zechariah Chafee Jr., Free Speech in the United States 18 (1941).

145. See Francis Fukuyama, “The End of History?” National Interest, no. 16 (Sum-
mer 1989): 3–18.

146. See Northrop Frye, Anatomy of Criticism: Four Essays (Princeton: Princeton
University Press, 1957).

147. See Aristotle, “Poetics,” in The Complete Works of Aristotle, vol. 2, ed. Jonathan
Barnes (Princeton: Princeton University Press, 1984), 2323–24; Timothy J. Reiss, Tragedy
and Truth: Studies in the Development of a Renaissance and Neoclassical Discourse (New
Haven and London: Yale University Press, 1980)

148. CONADEP Report, 6.
149. Supreme Decree No. 355, “Creation of the Commission on Truth and Recon-

ciliation,” April 25, 1990, reproduced in Rettig Report.
150. El Salvador Truth Commission Report, 11.
151. Uruguay, Nunca Más, vii, x–xi.
152. See René Girard, The Violence and the Sacred (Baltimore: John Hopkins Uni-

versity Press, 1972.
153. See generally Saul Friedlander, ed., Probing the Limits of Representation

(Cambridge: Harvard University Press, 1992.) See, e.g., Elie Wiesel, Night Stella Rod-
way & Francis Mauriac, trans. (Bantam Books, reissued 1982).

154. See Aleksandr Solzhenitsyn, The Gulag Archipelago: An Experimentation in
Literary Investigation (New York: Harper and Row, 1975). Miguel Bonasso, Recuerdo de
la Muerte (Buenos Aires: Plancta, 1984). Jacobo Timerman, Prisoner Without a Name,
Cell without a Number (New York: Knopf, 1981).

155. Czeslaw Milosz, The Witness of Poetry (Cambridge, Mass.: Harvard University
Press, 1983).

156. Havel, Power of the Powerless. Bernhard Schlink, The Reader, Trans. Carol
Brown Janeway (N.Y.: Vintage Int’l, 1998).

157. See W. Gunther Plaut, ed., “Genesis” in The Torah: A Modern Commentary
(New York: Union of American Hebrew Congregations, 1981), 32:4–17.

158. “Deliver me, I pray, from the hand of my brother, from the hand of Esau.
. . .” Gen. 32:11.

159. See Arnold van Gennep, The Rites of Passage, trans. Monika B. Vizedom and
Gabrielle L. Caffee (Chicago: University of Chicago Press, 1960).

160. See The Tempest 5.1.211–14.
161. See ibid., 3.3.52–77.
162. See ibid., 4.1.
163. Ibid., 5.1. 27–32.
164. See Stanley Cavell, Disowning Knowledge in Six Plays of Shakespeare (Cam-

bridge: Harvard University Press, 1987).
165. See Jürgen Habermas, A Berlin Republic: Writings on Germany, trans. Steven

Rendall (Lincoln: University of Nebraska Press 1997).
166. See Maurice Bloch, Ritual, History, and Power: Selected Papers in Anthro-

pology (London: Athlone Press, 1989), 282 (discussing role of ritual in constructing time).
167. See Gordon, “Undoing Historical Injustice.” 
168. For a thoughtful treatment, see Robert Gordon, “Critical Legal Histories,”

Stanford Law Review 36 (1984): 57.

260 Notes to pages 108–117



Chapter 4

1. United Nations, Economic and Social Council, 45th Session, Study Concerning
the Right to Restitution, Compensation, and Rehabilitation for Victims of Gross Viola-
tions of Human Rights and Fundamental Freedoms: Final Report, prepared by Theodor
Van Boven, 2 July 1993, U.N. doc. E/CN.4/suh.2/1993/8; Theodor Meron, Human Rights
and Humanitarian Norms as Customary Law (Oxford: Clarendon Press, 1989), 171, n24;
1989, Nigel S. Rodley, The Treatment of Prisoners Under International Law (Oxford:
Clarendon Press, 1999).

2. W. Gunther Plaut, ed., “Exodus,” in The Torah: A Modern Commentary (New
York: Union of American Hebrew Congregations, 1981), Ibid., 12:35.

3. Ibid., 12:35, 36.
4. Ibid., 3:21–22.
5. See Nehama Leibowitz, Studies in Shemot: The Book of Exodus, trans. Aryeh

Newman (Jerusalem: World Zionist Organization, Department for Torah Education
and Culture in the Diaspora, 1976),185.

6. Germany’s obligation to pay for war-related wrongs is set out in the 1907

“Hague Convention IV Respecting the Laws and Customs of War on Land.” Article 3 of
the convention states: “A belligerent Party which violates the provisions of the said
Regulations shall, if the case demands, be liable to pay compensation. It shall be re-
sponsible for all acts committed by persons forming part of its armed forces.” “Hague
Convention Regarding the Laws and Customs of War on Land”, Art 3 (entered into
force, 26 January 1910), U.S.T.S. 539 (providing for obligation to pay indemnity). See
Article 41 of the Hague Convention IV (providing for right to demand indemnity 
for losses sustained in cases of violation); the Four Geneva Conventions of 12 August
1949 (providing for liability in case of grave breaches). Article 68 of the Geneva Con-
vention relative to the treatment of prisoners of war provides for claims of compensa-
tion for prisoners of war. Convention (No. IV) Relative to the Protection of Civilian
Persons in Time of War (entered into force 21 October 1950), 6 U.S.T.S. 3114. Protocol I
(“Protocol Additional to the Geneva Conventions of 12 August 1949 and Relating To
The Protection of Victims of International Armed Conflicts” (entered into force 7 De-
cember 1978) provides at Article 91 that parties violating provisions of the convention
“shall be liable to pay compensation,” International Law Materials 16 (1977): 1392. See
Hugo Grotius, Rights of War and Peace: Including the Law of Nature and of Nations
(Winnipeg, Can.: Hyperion Press, 1979), 10. See also Percy Bordwell, The Law of War
between Belligerents: A History and Commentary (Littleton, Colo.: Fred B. Rothman,
1994).

7. Treaty of Versailles, June 28, 1919, Art 231, part VIII, in Consolidated Treaty Se-
ries, ed. Clive Parry, vol. 225 (1919).

8. Article 232 provides: “The Allied and Associated Governments recognize that
the resources of Germany are not adequate, after taking into account permanant
diminutions of such resources which will result from other provisions of the present
Treaty, to make complete reparation for all such loss and damage.” Ibid.

9. See Federal Republic of Germany, Restitution, English ed. (Bonn: Press and In-
formation Office of the Federal Government, June 1988).

10. For an account of the negotiations process, see Nana Sagi, German Repara-
tions: A History of the Negotiations (Jerusalem: Magnes Press, Hebrew University, 1980).
See also Frederick Honig, “The Reparations Agreement between Israel and the Federal
Republic of Germany,” American Journal of International Law 48 (1954): 564.

11. See generally Federal Republic of Germany, Restitution. See also Kurt Schw-
erin, “German Compensation for Victims of Nazi Persecution,” Northwestern University

Notes to pages 119–123 261



Law Review 67 (1972): 479. For a “victimological” approach, see Leslie Sebba, “The
Reparations Agreements: A New Perspective,” Annals of the American Academy of Po-
litical and Social Science 450 (1980): 202. For a critical analysis, see Christian Pross,
Paying for the Past: The Struggle over Reparations for Surviving Victims of the Nazi Ter-
ror (Baltimore and London: Johns Hopkins University Press, 1998).

12. Regarding the extension of German compensation to Jewish victims of Nazi
persecution in the East, see David Binder, “Jews of Nazi Era Get Claims Details,” New
York Times, 22 December 1992, International section.

13. Ameur Zemmali, “Reparations for Victims of Violations of International Hu-
manitarian Law,” in Seminar on the Right to Restitution, Compensation, and Rehabilita-
tion for Victims of Gross Violations of Human Rights and Fundamental Freedoms (Maas-
tricht: Netherlands Institute of Human Rights, 1992), 61–75.

14. See generally Sagi, German Reparations.
15. Shilumim derives from the prophetic tradition. For a discussion of these two

concepts and their meaning in the context of the reparations agreement, see Axel
Frohn, ed., Holocaust and Shilumim: The Policy of Wiedergutmachung in the Early
1950s (Washington, D.C.: German Historical Institute, 1991), 1–5.

16. Velásquez-Rodríguez Judgment, Inter-Am. Ct. H.R., Ser. C, No. 4 (1988);
Godinez Judgment, Inter-Am. Ct. H.R., Ser. C, No. 5 (1989); Fairen Garbi and Solis
Corrales Judgment, Inter-Am. Ct. H.R. Ser. C, No. 6 (1989). The duty of states to “pre-
vent, investigate and punish” violations appears in the Velásquez Judgment at paragraph
166. For a detailed account of these cases written by two of the attorneys in the litiga-
tion, see Juan E. Mendez and José Miguel Vivanco, “Disappearances and the Inter-
American Court: Reflections on a Litigation Experience,” Hamline Law Review 13

(1990): 507.
17. Honduras did ultimately assume its reparatory duties. According to Steve Her-

nandez of Americas Watch (conversation with author, Washington, D.C., July 23, 1997),
compensation was awarded in the amount of $300,000 in the Velásquez-Rodríguez Judg-
ment, and $250,000 in the Godinez Judgment.

18. Velásquez-Rodríguez Compensation Judgment, Inter-Am. Ct. H.R., Ser. C, No.
4 (1989), ¶ 46 (see ¶ 39 regarding duty to make moral and material compensation).

19. J. Irizarry & Puente, “The Responsibility of the State as a ‘Juristic Person’ in
Latin America,” Tulane Law Review 18 (1944): 408, 436 (distinguishing between “mater-
ial” and “moral” damage). See also H. Street, Governmental Liability: A Comparative
Study (Cambridge: Cambridge University Press, 1953), 62–63; Linda L. Schlueter and
Kenneth R. Redden, Punitive Damages, 3d ed. (Charlottesville, Va.: Michie Butter-
worth, 1990) (analyzing various applications in civil law tradition).

20. Decision on Full Stop and Due Obedience Laws, Inter-Am. C.H.R., Report No.
28/92 (Argentina, 1992); Decision on the Ley de Caducidad, Inter-Am. C.H.R., Report
No. 29/92 (Uruguay, October 2, 1992).

21. The investigatory report is entitled Informe de la Comicíon Nacional de Verdad
y Reconciliacion (Report of the Chilean National Commission for Truth and Reconcilia-
tion), 2 vols., trans. Phillip E. Berryman (Notre Dame: University of Notre Dame Press,
1993) (hereafter Chilean Truth and Reconciliation Report).

For an account of the steps taken by the Aylwin regime, see José Zalaquett, “Bal-
ancing Ethical Imperatives and Political Constraints: The Dilemma of New Democra-
cies Confronting Past Human Rights Violations,” Hastings Law Journal 43 (1992): 1425,
1432–38. See also Jorge Correa, “Dealing with Past Human Rights Violations: The
Chilean Case after Dictatorship,” Notre Dame Law Review 67 (1992): 1455.

22. Address by President Patricio Aylwin to the Chilean people, March 5, 1991,

262 Notes to pages 123–126



transcribed by the British Broadcasting Corporation, March 6, 1991. Law No. 19, 123

(Chile, February 8, 1992) provides survivors with a life pension as well as a lump sum,
and in kind benefits to health care and education.

23. Indemnification Law, No. 24.043 (Argentina, 1991).
24. See Decision on the Ley de Caducidad (cited in note 20 above).
25. Chilean Truth and Reconciliation Report, 838–40.
26. The term “fair compensation” in the Inter-American Convention on Human

Rights, Art 61 (1), is interpreted by the Inter-American Court as compensatory dam-
ages. See United Nations, Study Concerning the Right to Restitution, Compensation,
and Rehabilitation for Victims of Gross Violations of Human Rights and Fundamental
Freedoms (cited in note 1 above), at 38.

27. See El Amparo case (Reparations), Inter-Am. Ct. H.R. (Ser. C.) ¶ 34 (Septem-
ber 14, 1996), reprinted in the 1996 Annual Report.

28. For a related scholarly discussion of the role of dignity implicated in the pun-
ishment/impunity debate, see Jaime Malamud Goti, “Transitional Governments in the
Breach: Why Punish State Criminals?” Human Rights Quarterly 12, no. 1 (1990): 1–16.

29. See United Nations, El Salvador Agreements: The Path to Peace, Report of the
Commission on Truth for El Salvador, DPI/1208 (1992).

30. See “Guatemalan Foes Agree to Set up Rights Panel,” New York Times, 24 June
1994, International section.

31. South African Constitution, Epilogue.
32. See Azanian Peoples Organisation (AZAPO) and Others v President of the Re-

public of South Africa and Others, 1996 (4) SA LR 671 (CC).
33. William Blackstone, “Of Public Wrongs,” in Commentaries on the Laws of En-

gland, vol. 4 (Oxford: Clarendon Press, 1765), 5–6.
34. Jeffrie G. Murphy and Jules L. Coleman, Philosophy of Law: An Introduction

to Jurisprudence (Boulder: Westview Press, 1990), 114–17, 145, 157—60.
35. See, e.g., Fédération Nationale de Déportés et Internés Résistants et Patriotes v

Barbie, 78 ILR 125 (Fr., Cass. Crim., 1985).
36. Mary Ann Glendon, M. W. Gordon, and Christopher Osakwe, Comparative

Legal Traditions: Text, Materials, and Cases on the Civil and Common Law Traditions,
with Special Reference to French, German, English, and European Law (St. Paul: West
Publishing, 1994), 95–96.

37. Decision on Full Stop and Due Obedience Laws, Report No. 28/92, ¶ 32. See
Decision on the “Ley de Caducidad” (cited in note 20 above), ¶¶ 35, 39.

38. Such purposes are elaborated in the Kantian theory of punishment. See Im-
manuel Kant, The Metaphysical Elements of Justice: Part 1 of the Metaphysics of Morals,
trans. J. I. Ladd (Indianapolis: Bobb-Merrill, 1965).

39. For scholarly analyses of the various schemes, see generally “A Forum on
Restitution,” East European Constitutional Review 2 (1993): 30.

40. Law on Extrajudicial Rehabilitation (“Large Restitution Law”) (Czech and Slo-
vak Federal Republic, 1991), reprinted in Central and Eastern European Legal Texts
(March 1991).

41. Compensation Laws, No. 25 (Hungary, 1991).
42. Federal Republic of Germany and Democratic Republic of Germany, “Agree-

ment with Respect to the Unification of Germany,” 31 August 1990, BGBI.II, translated
and reprinted in International Legal Materials 30 (1991): 457 (hereafter “German Unifi-
cation Treaty”). The principle of “restitution before compensation” appears in Article 41

of the treaty. The details of the scheme appear in Annex III of the treaty, having been
part of the Joint Declaration of June 15, 1990, before their incorporation into the treaty.

Notes to pages 126–130 263



43. Land Reform Decision, Combined Nos. 1 BvR 1170/90, 1174/90, 1175/90, Neue
Juristische Wochenschrift 1959 (German Federal Constitutional Court, 1991). See also
Keith Highet, George Kahale III, and Charles E. Stewart, “Former German Democratic
Republic—Soviet Occupation Expropriations—Constitutionality of German Unifica-
tion Agreement Clause Providing That Cash Compensation Is Sole Remedy `Land Re-
form’ Decision,” American Journal of International Law 85 (1991): 690.

44. Judgment of July 3, 1991, No. 28/1991 (IV.3) AB, Magyar Kozlony No. 59/1991

(Hungary, Alkotmánybíroság [Constitutional Court]) (unofficial translation on file with
the Michigan Journal of International Law). This decision has also been referred to in
the literature as “Compensation Case III.” For an analysis of the compensation law and
the three Constitutional Court decisions resulting in its modification, see Ethan
Klingsberg, “Safeguarding the Transition,” East European Constitutional Review 2, no.
2 (Spring 1993): 44.

45. For a discussion of some of the moral considerations regarding restitution in
the region, see Claus Offe, Varieties of Transition—The East European and East Ger-
many Experience (Cambridge: MIT Press, 1996).

46. See Vojtech Cepl, “A Note on the Restitution of Property in Post-Communist
Czechoslovakia,” Journal of Communist Studies 7, no. 3 (1991): 368–75.

47. Alberto M. Aronovitz and Miroslaw Wyrzykowski, “The Polish Draft Law on
Reprivatization: Some Reflections on Domestic and International Law,” Swiss Review
of International and European Law (1991): 223.

48. For a perceptive analysis of how restitution interest groups have shaped transi-
tional party formation, see Jonathan Stein, “The Radical Czechs: Justice as Politics”
(paper presented at Venice Conference on Justice and Transition, convened by the
Foundation for a Civil Society, November 1993).

49. Václav Havel, Open Letters: Selected Writings, 1965–1990, ed. Paul Wilson
(New York: Random House, Vintage Books, 1992).

50. Jon Elster, “On Doing What One Can: An Argument against Post-Communist
Restitution and Retribution,” East European Constitutional Review 1, no. 2 (Summer
1992): 16 (emphasis added).

51. For a good summary, see John Chapman, ed., Compensatory Justice: Nomos
XXXIII (New York: New York University Press, 1991).

52. See Peter Schuck, “Mass Torts: An Institutional Evolutionist Perspective,”
Cornell Law Review 80 (1995): 941.

53. For the liberal perspective, see Randy E. Barnett, “Compensation and Rights
in the Liberal Conception of Justice,” in Nomos XXXIII: Compensatory Justice, ed. John
Chapman (New York: New York University Press, 1991), 311–29.

54. See Schlueter and Redden, Punitive Damages. See also B. S. Markesinis, A
Comparative Introduction to the Law of German Torts (New York: Oxford University
Press, 1990).

55. Allen Buchanan, Marx and Justice: The Radical Critique of Liberalism (New
York: Rowman and Littlefield, 1984), 40–85.

56. See, e.g., Law on Extrajudicial Rehabilitation (invoking international law as
basis for property rights) (cited note 40 above).

57. See note 40 above.
58. See Steven J. Heyman, “The First Duty of Government: Protection, Liberty,

and the Fourteenth Amendment,” Duke Law Journal 41 (1991): 507.
59. See Lassa Oppenheim, “Peace,” vol.1, introduction and pt.1 of Oppenheim’s

International Law, eds. Robert Jennings and Arthur Watts (London: Longman Group,
1992), 234–35.

264 Notes to pages 131–135



60. See generally “German Unification Treaty.”
61. Law on Extrajudicial Rehabilitation (cited in note 40 above), art. 1, para.1.
62. See generally Land Reform Decision. See also Offe, Varieties of Transition.
63. Decision of the Czech Constitutional Court, July 12, 1994.
64. Judgment of July 3, 1991 (cited in note 44 above), paras. 3.3–4.
65. Law on Extrajudicial Rehabilitation, sec. 1, para 1.
66. See US Const., Amend XIV, § 4: “[N]either the United States nor any state

shall assume or pay any debt or obligation incurred in aid of insurrection or rebellion
against the United States . . . all such debts, obligations and claims shall be held ille-
gal and void.” 

67. See Nicholas Tavuchis, Mea Culpa: A Sociology of Apology and Reconciliation
(Stanford: Stanford University Press, 1991).

68. See, e.g., Legal Rehabilitation Law, No. 119/1990 (Czech and Slovak Federal
Republic, 1990); Law on Political and Civil Rehabilitation of Oppressed Persons (Bul-
garia, 1991); Law on Former Victims of Persecution, No. 7748 (Albania, 1993); Legislative
Decree No. 118 (Romania, 1990); Law on the Rehabilitation of Victims of Political Re-
pression (Russia, 1991).

69. See Russian Press Digest, 19 August 1992, p. 91. See also Current Digest of the
Post-Soviet Press, 2 September 1992.

70. See, e.g., Law on Rehabilitation of Victims of Political Repression (Russia,
1991), Art 12: “Individuals rehabilitated according to the procedure established by the
present law are given back their sociopolitical and civil rights and military and special
titles lost because of the repressions, and their orders and medals are also returned to
them.” Article 15 provides: “Individuals subjected to repressive measures in the form of
deprivation of freedom and rehabilitated in keeping with the present law . . . are paid
a monetary compensation of 180 rubles for each month of their incarceration . . . .”

71. See “Presidential Decree on Rehabilitation of the Cossacks,” British Broad-
casting Corporation, June 29, 1992; “Crimean Tatar Village Rehabilitated after 48

Years.” British Broadcasting Corporation, November 2, 1992.
72. “Millions of people . . . [were] repressed because of their religious convic-

tions, social, national or other status. . . . The Parliament of Russia expressing its con-
dolences to the victims . . . regards the purges as incompatible with the notion of jus-
tice and expresses its resolute will to implement law and civil rights.” See note 70 above.

73. For thoughtful analyses, see Jeremy Waldron, “Superseding Historic Injus-
tice,” Ethics 103 (1992): 4–28 and George Sher, “Ancient Wrongs and Modern Rights,”
Philosophy and Public Affairs 10, no. 1 (1980): 3, 6–7. See also Derek Parfit, Reasons and
Persons (New York: Oxford University Press, 1989).

74. See Waldron, “Superseding Historic Injustice,” 4–28.
75. See John Rawls, A Theory of Justice (Cambridge: Harvard University Press,

Belknap Press, 1971), 284.
76. For broader discussion of the problems of intergenerational justice, see Brian

Barry, Theories of Justice (Berkeley: University of California Press, 1989), 189–94.
77. For a general critique of these schemes, see András Sajó, “Preferred Genera-

tions: A Paradox of Counter Revolutionary Constitutions,” Cardozo Law Review 14

(1993): 847.
78. Sagi, German Reparations, 62–72 (discussing Chancellor Konrad Adenauer’s

articulation of justifications for Germany’s obligations to make reparations, citing K.
Grossman, Germany’s Moral Debt, the German-Israel Agreement).

79. Sagi, German Reparations, 66.
80. See Chilean Truth and Reconciliation Report, 13.

Notes to pages 135–140 265



81. Commission on Wartime Relocation and Internment of Civilians, Personal Jus-
tice Denied: Report of the Commission on Wartime Relocation and Internment of Civil-
ians (Washington, D.C.: Commission on Wartime Relocation and Internment of Civil-
ians, 1982), 6–9.

82. War and National Defense Restitution for World War II Internment of Japanese-
Americans and Aleuts, U.S. Code, vol. 50, sec. 1989 (establishing the Civil Liberties
Public Education Fund) (1988). For a discussion of the movement for reparations and
the implications of the act, see Sarah L. Brew, “Making Amends for History: Legislative
Reparations for Japanese Americans and Other Minority Groups,” Law and Inequality
8.1 (1989): 179. See also Peter Irons, Justice at War (Berkeley: University of California
Press, 1993).

83. See “First Payments Are Made to Japanese World War II Internees,” New York
Times, 10 October 1990, p. A21 (reparation payments accompanied with letter of apol-
ogy from President Bush on behalf of nation).

84. See, e.g., Tavuchis, Mea Culpa.
85. For a historical account, see Eric Foner, Reconstruction: America’s Unfinished

Revolution, 1863–1877 (New York: HarperCollins, 1989). For a thoughtful contemporary
analysis, see Jed Rubenfeld, “Affirmative Action,” Yale Law Journal 107 (1997): 427 (dis-
cussing various race-explicit measures adopted in the post–Civil War period, e.g., Act of
July 28, 1866); Treaties and Proclamations of the United States of America, U.S. Statutes
at Large 14 (1868): 310. See also William Darity, Jr., “Forty Acres and a Mule: Placing a
Price Tag on Oppression,” in The Wealth of Races: The Present Value from Past Injus-
tices, ed. Richard F. America (New York: Greenwood Publishing Group, 1990): 3–13.

86. For an elaboration of the case for reparations to African Americans, see Boris
I. Bittker, The Case for Black Reparations (New York: Random House 1973); for discus-
sion of the ongoing political debate, see Brent Staples, “Forty Acres and a Mule,” New
York Times, 21 July 1997, Editorial page.

87. For thoughtful analyses, see Michel Rosenfeld, Affirmative Action and Justice:
A Philosophical and Constitutional Inquiry (New Haven: Yale University Press, 1991);
Rubenfeld, “Affirmative Action.”

88. For an early version of this view, see Bakke v Regents of University of Califor-
nia, 438 US 265, 324 (1978). For a later articulation, see Richmond v Croson, 488 US
469 (1989); see also Adarand Construction, Inc. v. Pena, 515 US 200 (1995).

89. Kathleen M. Sullivan, “Sins of Discrimination: Last Term’s Affirmative Action
Cases,” Harvard Law Review 100 (1986): 78 (arguing that Court’s focus on particular
wrongdoers prevents it from accepting other justifications for affirmative action pro-
grams).

90. See Nell Jessup Newton, “Compensation, Reparations, and Restitution: 
Indian Property Claims in the United States,” Georgia Law Review 28 (Winter 1994):
453.

91. Mari J. Matsuda, “Looking to the Bottom: Critical Legal Studies and Repara-
tions,” Harvard Civil Rights–Civil Liberties Law Review 22 (Spring 1987): 323.

92. Law on Extrajudicial Rehabilitation, sec. 3, para. 2.
93. Both the state of Israel and the Claims Conference were such representative

bodies and received payments. See Honig, “Reparations Agreement,” 567.
94. See Judiciary Act of 1789, U.S. Code, vol. 28, sec. 1350 (1993).
95. Filartiga v Pena-Irala, 630 F2d 876, 890 (2d Cir 1980) (holding act of official

torture violates “established norms of the international law of human rights, and hence
the law of nations”).

96. Ibid., 884–87. See generally Ian Brownlie, Principles of Public International

266 Notes to pages 140–143



Law, 4th ed. (New York: Oxford University Press, 1990) 238–39 (regarding international
law on high seas). 

97. Forti v Suarez-Mason, 672 F Supp 1531 (1987); Siderman de Blake v Argentina,
965 F2d 699 (9th Cir 1992).

98. In re Estate of Ferdinand Marcos, 25 F3d 1467 (9th Cir 1994).
99. Kadic v Karadzic; Doe v Karadzic, 70 F3d 232 (2d Cir 1995).
100. For the debate concerning the status of what this book terms “transitory

torts” under customary international law, see Curtis A. Bradley and Jack L. Goldsmith,
“Customary International Law as Federal Common Law: A Critique of the Modern Po-
sition,” Harvard Law Review 110 (February 1997): 815 (arguing that international law
should not have status of federal common law); Harold Hongju Koh, “Commentary: Is
International Law Really State Law?” Harvard Law Review 111 (1998): 1824; See also
Ryan Goodman and Derek P. Jinks, “Filartiga’s Firm Footing: International Human
Rights and Federal Common Law,” Fordham Law Review 66 (1997): 463.

101. See Argentine Republic v Amerada Hess Shipping Corp., 488 US 428 (1989).
But see Siderman de Blake, 965 F2d 699.

102. Filartiga, 630 F2d 876.
103. See The Foreign Sovereign Immunities Act of 1976, U.S. Code, vol. 28, secs.

1602–1611 (1994). Occasionally jurisdiction has been found for other offenses, such as
disappearances and prolonged arbitrary detention. See Forti, 672 F Supp at 1541–42.

104. Torture Victim Protection Act of 1991, U.S. Code, vol. 28, sec. 1350 (1993).
105. See Siderman de Blake, 965 F2d 699; In re Estate of Ferdinand Marcos, 25 F3d

1467. See generally Ralph Steinhardt, “Fulfilling the Promise of Filartiga: Litigating
Human Rights Claims against the Estate of Ferdinand Marcos,” Yale Journal of Interna-
tional Law 20 (1995): 65.

106. On theories of compensatory justice, see Cass Sunstein, “The Limits of Com-
pensatory Justice,” in Nomos XXXIII: Compensatory Justice, ed. John W. Chapman
(New York: New York University Press, 1991), 281.

107. For a discussion of related problems, see Judith Jarvis Thomson, Rights,
Restitution and Risk: Essays in Moral Theory (Cambridge: Harvard University Press,
1986), 66–77.

108. On the liability of the modern state for wrongdoing, see Peter H. Schuck,
Suing Government: Citizen Remedies for Official Wrongs (New Haven: Yale University
Press, 1983).

Chapter 5

1. Arthur Koestler, The Yogi and the Commissar, and Other Essays (New York:
Macmillan, 1945); See Maurice Merleau-Ponty, Humanism and Terror: An Essay on the
Communist Problem (Boston: Beacon Press, 1969).

2. Carl Schmitt, The Concept of the Political, trans. George Schwab (Chicago:
University of Chicago Press, 1996), 26.

3. W. Gunther Plaut, ed., “Genesis,” in The Torah: A Modern Commentary (New
York: Union of Hebrew Congregations, 1981), 18:16–19:38

4. Ibid., 18:23–32.
5. See Nehama Leibowitz, Studies in the Book of Genesis, in the Context of Ancient

and Modern Jewish Bible Commentary, trans. Aryeh Newman (Jerusalem: World Zionist
Organization, Department for Torah Education and Culture in the Diaspora, 1976),
185–86.

6. Plaut, ed., “Genesis,” 18:20–21.

Notes to pages 144–151 267



7. See US Const, Amend XIV, § 4 (stating that “neither the United State nor any
State shall assume or pay any debt or obligation incurred in aid of insurrection or re-
bellion aginst the United States . . . all such debts, obligations and claims shall be
held illegal and void”).

8. See, e.g., Texas v White, 74 US 700 (1868).
9. See Jonathan Truman Dorris, Pardon and Amnesty under Lincoln and Johnson:

The Restoration of the Confederates to Their Rights and Privileges, 1861–1898 (Westport,
Conn.: Greenwood Press [1953] 1977).

10. See White v Hart, 80 US 646 (1871) (describing operation of Reconstruction
Acts requiring rebel states to submit to terms established by Congress in order to be re-
stored to pre-insurrection status).

11. See US Const, Amend XIV, § 3 (“But Congress may, by a vote of two-thirds of
each house, remove such disability”). This section took effect in July 1868.

12. See Oxford English Dictionary, 2nd ed. (OED), s.v. “purgation: canonical 
purgation” (i.e., as prescribed by the canon law), the affirmation on oath of his inno-
cence by the accused in a spiritual court, confirmed by the oaths of several of his peers.”

13. See US Const, Amend XIV.
14. As provided for in the provision itself, the disqualifications were removed by Con-

gress in 1868. See House Committee on the Judiciary, Removal of Disabilities Imposed by
the Fourteenth Article of the Constitution, 55th Cong., 2d sess., 1898, H. Rept. 1407.

15. See Mississippi v Johnson, 71 US (4 Wall) 475 (1867) (upholding executive
branch role in Reconstruction Acts); Georgia v Stanton, 73 US (6 Wall) 50 (1868); Texas
v White 74 US 700 (1868).

16. See Ex parte McCardle, 74 US (7 Wall.) 504 (1869).
17. See Ex parte Milligan, 71 US (4 Wall.) 2 (1866).
18. See Ex parte Garland, 71 US (4 Wall.) 333 (1866).
19. See Cummings v Missouri, 71 US (4 Wall.) 277, 279 (1866).
20. Ibid. at 323.
21. On the distinctions between civil and criminal sanctions, see George P.

Fletcher, “Punishment and Compensation,” Creighton Law Review 14 (1981): 691;
Maria Foscarinis, “Toward a Constitutional Definition of Punishment,” Columbia Law
Review 80 (1980): 1667. See also Elfbrandt v Russell, 384 US 11 (1966); Kennedy v Men-
doza-Martinez, 372 US 144 (1963); Wiemann v Updegraff, 344 US 183 (1952) (striking
oath regarding past affiliation with communists).

22. For a critical account of this widely held understanding, see Stanley Kutler, Ju-
dicial Power and Reconstruction Politics (Chicago: University of Chicago Press, 1968).

23. On this debate, compare Raoul Berger, Government by Judiciary: The Transfor-
mation of the Fourteenth Amendment (Indianapolis: Liberty Fund, 1977), with Robert J.
Kaczorowski, “Revolutionary Constitutionalism in the Era of the Civil War and Recon-
struction,” New York University Law Review 61 (1986): 863.

24. See Norman E. Tutorow, ed., War Crimes, War Criminals, and the War Crimes
Trials: An Annotated Bibliography and Source Book (New York: Greenwood Press, 1986).

25. See Act for Liberation from National Socialism and Militarism, Art 1 (Germany,
1946).

26. See Ingo Müller, Hitler’s Justice: The Courts of the Third Reich (Cambridge:
Harvard University Press, 1991).

27. For an account of the history of the period, see John Herz, ed., From Dictator-
ship to Democracy: Coping with the Legacies of Authoritarianism and Totalitarianism
(Westport: Greenwood Press, 1982), 1–38.

28. See John Herz, “The Fiasco of Denazification in Germany,” Political Science
Quarterly 18 (1948): 569.

268 Notes to pages 152–159



29. See Müller, Hitler’s Justice.
30. See e.g., Ordinance Instituting National Indignity (France, August 26, 1944)

See also Decree of June 27 (France, 1944); Herbert Lottman, The Purge: The Purifica-
tion of French Collaborators after World War II (New York: William Morrow, 1986),
194–210.

31. See Peter Novick, The Resistance versus Vichy: The Purge of Collaborators in
Liberated France (New York: Columbia University Press, 1968).

32. See Henry Lloyd Mason, The Purge of the Dutch Quislings (The Hague: Ni-
jhoff, 1952), 90.

33. On France, see generally Novick, Resistance versus Vichy; Lottman, The Purge,
249–63; Tony Judt, Past Imperfect, French Intellectuals, 1944–1956 (Berkeley: University
of California Press, 1992). On Holland, see generally Mason, Purge of Dutch Quislings.

34. See Hannah Arendt, The Origins of Totalitarianism (New York: Meridian
Books, 1958).

35. In France, for example, a selective amnesty law was passed in 1947 and a uni-
versal amnesty law in 1951. The law of August 5, 1953 ended the administrative sanc-
tions. See generally Lottman, The Purge.

36. Regarding Albania, see Human Rights Watch, Human Rights in Post Commu-
nist Albania (New York: Human Rights Watch, 1996). Regarding Bulgaria’s “Panev” law,
see Democracy and Decommunization: Disqualification Measures in Eastern and Cen-
tral Europe and the Former Soviet Union, November 14-15, 1993, pp. 8–9.

37. See OED., s.v. “lustration.”
38. Screening (“Lustration”) Law, Act No. 451/1991 (Czech and Slovak Federal Re-

public, 1991) enacted by a binational assembly of the Czech and Slovak Federal Repub-
lic. Pursuant to section 22, the act enters into effect on the day of its announcement
and ceases to have effect on December 31, 1996.

39. There was much criticism of the Lustration Law. See Stephen Engelberg,
“The Velvet Revolution Gets Rough,” New York Times Magazine, 31 May 1992, p. 30;
“Prague Approves Purge of Former Communists,” New York Times, 7 October 1991;
Aryeh Neier, “Watching Rights,” The Nation, 13 January 1992, p. 9; Jeri Laber, “Witch
Hunt in Prague,” New York Review of Books, 23 April 1992, p. 5; “Letters Human Rights
in Prague,” New York Review of Books, 28 May 1992, p. 56; Mary Battiata, “East Europe,
Hunts for Reds,” Washington Post, 28 December 1991; Lawrence Weschler, “The Velvet
Purge: The Trials of Jan Kavan,” New Yorker, 19 October 1992, p. 66; John Tagliabe,
“Prague Turns on Those Who Brought the Spring,” New York Times, 24 February 1992,
International section; “The Perils of Lustration,” New York Times, 7 January 1992, Edi-
torial page. In the Czech English Language Press, see Bill Hungrey, Jr., “Tempest over
Lustration,” Prague Post, 17–23 March 1992.

40. Specifying Some Further Prerequisites for the Discharge of Some Functions in
State Organs and Organizations, Act No. 451/1991 (Czech and Slovak Federal Republic,
1991) (unofficial translation on file with author). 

41. Remarks of Wolfgang Nowak, State Secretary for Education in the East Ger-
man Land of Saxony, Rapporteur’s Report (presented to The Foundation for a Civil So-
ciety, Venice, Italy, 1993), at 7.

42. Germany’s disqualification provisions can be found in the Unification Treaty
of August 31, 1990. See Federal Republic of Germany and Democratic Republic of Ger-
many, “Agreement with Respect to the Unification of Germany,” 31 August 1990,
BGBl.II., translated and reprinted in International Legal Materials 30 (1991): 457 (here-
after “Germany Unification Treaty”).

43. See Decision No. 1, Constitutional Case No. 32 (Hungary, 1993). Decommu-
nization was also justified on the basis of security. 

Notes to pages 160–165 269



44. Constitutional Court Decision on the Screening Law, Ref. No. Pl. US1/92,
(Czech and Slovak Federal Republic, 1992).

45. McAuliffe v City of New Bedford, 29 NE 517 (Mass. 1892).
46. See Elfbrandt v Russell, 384 US 11 (1966). See also Branti v Finkel, 445 US 507

(1980) (striking discharge based on party affiliation or support) (striking down condition
of state employment on knowing Communist Party membership).

47. See Elrod v Burns, 427 US 347 (1976).
48. See United States v Robel, 389 US 258, 266 (1967); Rutan v Republican Party of

Illinois, 497 US 62, 70–71 (1990). See also Konigsberg v State Bar, 366 US 36 (1961); In
re Anastapolo, 366 US 82 (1961).

49. See United Nations, General Assembly, Universal Declaration of Human
Rights, A/RES/217A(III), 10 December 1948, Art 2.

50. See Art 2(7), “International Covenant on Civil and Political Rights,” 6 Decem-
ber 1966, Treaties and International Agreements Registered or Filed or Reported with 
the Secretariat of the United Nations 999, no. 14668 (1976): 171; Art 2(2), “International
Covenant on Economic, Social, and Cultural Rights,” 16 December 1966, Treaties and
International Agreements Registered or Filed or Reported with the Secretariat of the
United Nations 993, no. 14531 (1976): 3. See also 7(c), “International Covenant on Eco-
nomic, Social, and Cultural Rights” protecting “equal opportunity” in employment.

51. Constitutional Court Decision on the Screening Law (Czech and Slovak Federal
Republic, November 26, 1992). See also K. 3/98 Judgment in the Name of the Republic
of Poland Constitutional Court on the Incompatibility of Law of 17.12.97 on amendments
of the Law on Judicial System and some other statutes with the Constitution of the Re-
public of Poland of 02.04.87. As the court said in the Judgment of 3/98, “[A] transition
from an authoritarian state to a democratic state can exceptionally cause solutions
which would not be justified under normal circumstances.”

52. Later, the Czech law was extended to the year 2000. See Jirina Siklova, “Lustra-
tion or the Czech Way of Screening,” East European Constitutional Review 5, no.1
(Winter 1996): 59. See also “Constitution Watch,” East European Constitutional Review
4 (Fall 1995): 8–10. Regarding the German understanding, see “German Unification
Treaty.”

53. See Constitutional Court Decision on the Screening Law.
54. See Act Concerning the Records of the State Security Service of the Former

German Democratic Republic (Germany, 1991) (“Stasi Records Act”). See also “German
Unification Treaty.”

55. Judgment by First Senate of Constitutional Court (Germany, 1995) (author’s
translation).

56. See Act of 29 April 1985 on the Constitutional Tribunal amended by the Con-
stitutional Tribunal Act of 1 Aug 1997.

57. See “Peace for Affirmative Action” New York Times, 21 February 1998, p. A2.
58. For a critical analysis, see Jon Elster, “On Doing What One Can,” East Euro-

pean Constitutional Review 1 (1992): 15.
59. Constitutional Court Decision on the Screening Law.
60. See, e.g., International Labour Organization Decision on the Screening Law,

GB.252/16/19 (Czech and Slovak Federal Republic, 1992).
61. See Act on the Illegality of the Communist Regime and Resistance to It, Act No.

198/1993 (Czech Republic, 1993).
62. Constitutional Court Decision on the Act on the Illegality of Communist Regime

(Czech Republic, 1993).
63. See generally Dan M. Kahan, “What Do Alternative Sanctions Mean?” Univer-

sity of Chicago Law Review 63 (1996): 591.

270 Notes to pages 165–171



64. See Lustration Act 1997 (amended 1998), upheld in Decisions of Oct. 21, 1998,
K 24/98, OTK ZV 1998, 507; and Nov. 10, 1998, K39/97, OTK ZV 1998, 542.

65. Robert Conquest, The Great Terror: Stalin’s Purge of the Thirties (New York:
Macmillan, 1968).

66. See Victor Turner, The Ritual Process: Structure and Anti-Structure (Ithaca:
Cornell University Press, 1966); Paul Connerton, How Societies Remember: Themes in
the Social Sciences (Boston: Cambridge University Press, 1989).

67. Compare Japanese Const, Art 9 (limiting Japanese military to self defense ca-
pacity), with Germany’s Basic Law, Art 115a.

68. See Americas Watch, Report on Human Rights and U.S. Policy in Latin 
America, With Friends Like These, ed. Cynthia Brown (New York: Pantheon Books, 
1985).

69. For discussion of some of these regime changes, see Transitions from Authori-
tarian Rule: Latin America, ed. Guillermo O’Donnell et al. (Baltimore: Johns Hopkins
University Press, 1986).

70. See Leonard Bird, Costa Rica: The Unarmed Democracy (London: Sheppard
Press, 1984).

71. See OED, s.v. “expurgate.”
72. See Lawyers Committee for Human Rights Report, El Salvador’s Negotiated

Revolution: Prospects for Legal Reform (New York: Lawyers Committee for Human
Rights, 1993), 50–56.

73. See OED, s.v. “purge.”
74. See Americas Watch, El Salvador and Human Rights: The Challenge of Reform

(New York: Human Rights Watch, 1991).
75. For an early expression of this argument, see James Madison, The Federalist

No. 10, ed. Clinton Rossiter (Middletown, Conn.: Wesleyan University Press, 1961).
76. See Peace Agreement, Annex United Nations Letter dated 27 Jan 1992 from

the Permanent Representative of El Salvador to the United Nations addressed to the
Secretary General A/46/864 S/23501 (January 30, 1992): 2–3.

77. See Human Rights Watch/Americas National Coalition for Haitian Refugees,
Security Compromised: Recycled Haitian Soldiers on the Front Line, vol. 7, no. 3 (New
York: Human Rights Watch, 1995).

78. Ibid., 1–2, 67.
79. Even by the human rights community. See, e.g. Human Right Watch World

Report 1996 (New York: Human Rights Watch, 1997), 91–93.
80. See Korematsu v United States, 323 US 214 (1944).
81. See Dennis v United States, 341 US 494 (1951) (upholding prosecution under

Smith Act of national leaders of U.S. Communist Party).
82. See Hans Mommsen, From Weimar to Auschwitz (Princeton, N.J.: Princeton

University Press, 1991). See generally Robert Moss, The Collapse of Democracy (Lon-
don: Abacus, 1977).

83. For the origins of the notion of “militant democracy” in political theory, see
Karl Lowenstein, “Militant Democracy and Fundamental Rights,” American Political
Science Review 31 (1937): 417. For the constitutional provisions defining the scope of
the vigilant constitutional democracy, the Basic Law, Article 21(2) states: “Parties which
by reason of their aims or the behavior of their adherents, seek to impair or abolish the
free democratic basic order or to endanger the existence of the Federal Republic of
Germany shall be unconstitutional.”

84. See Socialist Reich Party Case, 2 BVerfGE 1 (Germany, 1952); and Communist
Party Case, 5 BVerfGE 85 (Germany, 1956).

85. Ibid.

Notes to pages 171–178 271



86. Constn of the Rep. of Turkey, Art. 69 (amend. 1995); Constn of Portugal, Art.
46 (1992).

87. See, e.g., Republic of Bulgaria Const of July 12, 1991; Republic of Hungary
Const, as amended by Act No. 31 of 1989, Art 3(3).

88. See Gordon Wightman, ed., Party Formation in East-Central Europe: Post-
Communist Politics in Czechoslovakia, Hungary, Poland, and Bulgaria: (Aldershot, En-
gland: Edward Elgar, 1995), 205.

89. Excerpt from the Decree of the President of the Russian Federation of August
23, 1991, No. 25, “On Banning the Activity of the Communist Party of the RSFSR” (on
file at University of Chicago Center for Constitutionalism in Eastern Europe).

90. See David Remnick, “The Trial of the Old Regime,” New Yorker, 30 November
1992, p. 104.

91. See Russian Federation Const, Art 165-1, stating that “[t]he Constitutional
Court of the Russian Federation will decide the constitutionality of . . . political par-
ties and other public associations.”

92. Communist Party Decision (on file at University of Chicago Center for Consti-
tutionalism in Eastern Europe.

93. L. Aleksandrova, “Decree of the RSFSR President on the Activities of the CPU
and CP RSFSR,” Rossiiskaya Gazeta, 9 November 1991, p. 2, available in Lexis, World
Library, SPD file.

94. See Kelly Couturier, “Turkey Bans Islam-Based Political Party,” Washington
Post, 17 January 1998, p. A20. Regarding the closing down of the “Welfare” Party, see
http://www.turkey.org/turkey/politics/p-party.htm.

95. See Michael Walzer, On Toleration (New Haven: Yale University Press, 1997).
For a related discussion regarding religion, see Ruti Teitel, “A Critique of Religion as
Politics in the Public Sphere,” Cornell Law Review 78 (1993): 747.

96. See John Rawls, “The Law of Peoples,” in On Human Rights: The Oxford Amnesty
Lectures, 1993, ed. Stephen Shute and Susan Hurley (New York: Basic Books, 1993). See
also Yael Tamir, Liberal Nationalism (Princeton: Princeton University Press, 1993).

97. Plaut, ed., “Exodus,” in The Torah 18: 22–23.
98. Moses Maimonides, The Guide of the Perplexed, trans. Shlomo Pines (Chicago:

University of Chicago Press, 1969), 54.
99. Plaut, ed., “Exodus,” in The Torah 18: 22–33.
100. See US Const, Art II. See also Alexander Hamilton, The Federalist no, 69, ed.

Jacob E. Cooke (Middletown, Conn.: Wesleyan University Press, 1961) (enunciating
differences between proposed executive and the British monarch).

101. See Philippa Fletcher, “Bulgaria: Ex-Communists Win Control over Bulgarian
Judiciary,” Reuter News Service, 15 July 1994, Lexis, Bulgaria Country Files.

102. Indeed, historically, lustration rituals were associated with the census. These
rites involving perambulations were part of the inspections of the census. See OED, s.v.
“Lustration,” definitions 3 and 4. See also OED, s.v. “lustrum.”

103. John Rawls, A Theory of Justice (Cambridge: Harvard University Press, Belk-
nap Press, 1971), 284–93.

104. See OED, s.v. “ban.”
105. For an exploration of this question, see Charles Reich, “The New Property,”

Yale Law Journal 731 (1964): 733.
106. For an argument advocating structural responses, see Robert Gordon, 

“Undoing Historical Injustice,” in Justice and Injustice in Law and Legal Theory,
ed. Austin Sarat and Thomas R. Kearns. (Ann Arbor: University of Michigan Press,
1996).

272 Notes to pages 178–188

http://www.turkey.org/turkey/politics/p-party.htm


Chapter 6

1. On the contemporary explosion in constitutionmaking, see Julio Faundez, “Con-
stitutionalism: A Timely Revival,” in Constitutionalism and Democracy: Transitions in the
Contemporary World, ed. Douglas Greenberg et al. (New York: Oxford University Press,
1993), 354, 356. See generally Jon Elster and Rune Slagstad, Constitutionalism and
Democracy: Studies in Rationality and Social Change (New York: Cambridge University
Press, 1988) (collecting essays that discuss relation of constitutionalism to democracy).

2. For the realist relation in political theory, see Arend Lijphart, Democracies: Pat-
terns of Majoritarian and Consensus Government in Twenty-one Countries (New Haven:
Yale University Press, 1984). For an account in a contemporary case study, see Court-
ney Jung and Ian Shapiro, “South Africa’s Negotiated Transition: Democracy, Opposi-
tion, and the New Constitutional Order,” Policy and Society 23 (1995): 269. For a realist
account of the American Constitution, see Charles A. Beard, An Economic Interpreta-
tion of the Constitution of the United States (New York: Macmillan, 1956).

3. Aristotle, The Politics, trans. T. A. Sinclair (New York: Penguin Books, 1986).
See also Charles H. McIlwain, Constitutionalism: Ancient and Modern (Ithaca: Cornell
University Press, 1947) (describing ancient conception of constitution); Peter G. Still-
man, “Hegel’s Idea of Constitutionalism,” in Constitutionalism: The Philosophical Di-
mension, ed. Alan S. Rosenbaum (New York: Greenwood Press, 1988).

4. Aristotle, The Politics, 198.
5. Ibid., 176.
6. Hannah Arendt, On Revolution (New York: Viking Press, 1965), 142. For a good

historical account of the development of constitutionalism between the English Civil
War and the start of the twentieth century, see M.J.C. Vile, Constitutionalism and the
Separation of Powers (Oxford: Clarendon Press, 1967).

7. Arendt, On Revolution, 143.
8. Id., 232–34.
9. Id., 157.
10. Bruce A. Ackerman, The Future of Liberal Revolution (New Haven: Yale Uni-

versity Press, 1992), 57. See generally Michel Rosenfeld, ed., Constitutionalism, Iden-
tity, Difference, and Legitimacy: Theoretical Perspectives (Durham: Duke University
Press, 1994) (analyzing relationship between constitutionalism and group identity).

11. Bruce A. Ackerman, “Constitutional Politics/Constitutional Law,” Yale Law
Journal 99 (1989): 453–547.

12. Ibid., 55.
13. Ibid., 14.
14. See Peter Berkowitz, “Book Review,” Eighteenth Century Studies 26 (1993): 695

(reviewing Bruce A. Ackerman, We the People: Foundations (Cambridge: Harvard Uni-
versity Press, Belknap Press, 1991) (suggesting constitutional ratification elections were
marked by low voter turnout).

15. See Bruce A. Ackerman, The Future of Liberal Revolution, 193. For a related
continental argument, see Ulrich Preuss, Constitutional Revolution: The Link between
Constitutionalism and Progress, trans. Deborah Lucas Schneider (Atlantic Highlands:
Humanities Press, 1995).

16. Compare with John Rawls, Political Liberalism (New York: Columbia Univer-
sity Press, 1993), 90–99 (defining “political constructivism”).

17. See Aristotle, The Athenian Constitution, trans. P. J. Rhodes (New York: Pen-
guin Books, 1984), chs. 29–33.

18. See generally Juan J. Linz and Alfred Stepan, Problems of Democratic Transi-

Notes to pages 191–197 273



tion and Consolidation: Southern Europe, South America, and Post-Communist Europe
(Baltimore: Johns Hopkins University Press, 1996) (for an account based on path of
transition), 10. See also Guillermo O’Donnell and Philippe C. Schmitter, Transitions
from Authoritarian Rule: Tentative Conclusions about Uncertain Democracies (Balti-
more: Johns Hopkins University Press, 1986).

19. South African Const, ch 15, §251 (“National Unity and Reconciliation”). Other
constitutional arrangements reflecting such political compromise are provisions con-
templating continuation of the executive power, overseen by a transitional executive
council.

20. South African Const, preamble, states: “Whereas it is necessary for such pur-
poses that provision should be made for the promotion of national unity and the re-
structuring and continued governance of South Africa while an elected Constitutional
Assembly draws up a final Constitution . . .” (emphasis added).

21. The contemplated second constitution was held invalid by the country’s Consti-
tutional Court pursuant to the transitional constitution’s animating principles. See In re
Certification of the Constitution of the Republic of South Africa, 1996 (4) SALR 744 (CC)
(S. Afr.). The final constitution was certified shortly before this book went into final form
for publication. Compare Germany’s Basic Law Art 79(3) (so-called perpetuity clause).

22. Schedule 4 sets forth “Constitutional Principles” not to be altered or contra-
dicted by any subsequent constitution, such as:

The Constitution shall prohibit racial, gender and all other forms of discrimina-
tion and shall promote racial and gender equality and national unity.

. . . .

The legal system shall ensure the equality of all before the law and an equitable
legal process. Equality before the law includes laws, programmes or activities that
have as their object the amelioration of the conditions of the disadvantaged, in-
cluding those disadvantaged on the grounds of race, colour or gender.

South African Interim Const, Act 209 of 1993, sched. 4, pts. III and V, reprinted in
Dion Basson, South Africa’s Interim Constitution: Text and Notes (Kenwyn, S. Afr.: Juta
and Company, 1994). The way the constitutional consolidation process is expected to
work was clarified in the Constitutional Court’s decision invalidating a subsequent pro-
posed constitution. See note 21.

23. See Andrea Bonime-Blanc, Spain’s Transition to Democracy: The Politics of
Constitution-Making (Boulder: Westview Press, 1987), 31; Jordi Solé Tura, “Iberian
Case Study: The Constitutionalism of Democratization,” in Constitutionalism and
Democracy: Transitions in the Contemporary World, ed. Douglas Greenberg et al. (New
York: Oxford University Press, 1993), 292–94. See generally O’Donnell and Schmitter,
Transitions: Tentative Conclusions, 37–72. The subjection of the military to civilian rule
is incomplete, however, as the constitution contemplates military power to protect the
constitutional order. According to Article 104 of the Spanish Constitution:

The Security Forces and Corps which are instruments of the Government shall have
the mission of protecting the free exercise of rights and liberties and that of guaran-
teeing the security of citizens. . . . An organic law shall determine the functions,
basic principles of action and the Statutes of the Security Forces and Corps.

24. For an account of the transition, see Kenneth Maxwell, “Regime Overthrow
and the Prospects for Democratic Transition in Portugal, in Transitions from Authori-
tarian Rule: Southern Europe, ed. Guillermo O’Donnell et al. (Baltimore: Johns Hop-
kins University Press, 1986), 108–37. See Tura, “Iberian Case Study,” 291–92.

274 Notes to pages 198–199



25. For an overview of the transition and an analysis of the 1988 Constitution,
see Keith S. Rosenn, “Brazil’s New Constitution: An Exercise in Transient Constitu-
tionalism for a Transitional Society,” American Journal of Comparative Law 38 (1990):
773.

26. For examples of new limits placed on the exercise of states of siege, see Arti-
cles 136 and 137 as well as the presidential lawmaking associated with states of emer-
gency. The Constitution of Brazil provides: “Legislative power is exercised by the Na-
tional Congress. . . .” Brazilian Const, Art 44.  Article 62 provides:

In important and urgent cases, the President of the Republic may adopt provi-
sional measures that have the force of law; however, he must immediately resub-
mit them to the National Congress which, if it is in recess, shall be convened in
special session in order to meet within 5 days . . . .

. . . .

Provisional measures shall lose their effectiveness as of the date of publication if
they are not converted into law within 30 days from the date of their publication,
and the National Congress shall make provisions to regulate any legal relationship
that may stem from such measures.

27. For an example of this argument, see Rosenn, “Brazil’s New Constitution,” 783.
28. For a brief overview of the negotiations, see “Chile: Chronology 1988–1991,”

vol. 4 in Constitutions of the Countries of the World, ed. Albert P. Blaustein and Gilbert
H. Flanz (Dobbs Ferry, N.Y.: Oceana Publications, 1994), 33–36. Article 9 on political
parties was amended, as were Articles 95 and 96, which had the effect of weakening the
National Security Council.

29. Daniel T. Fox and Anne Stetson, “The 1991 Constitutional Reform: Prospects
for Democracy and the Rule of Law in Colombia,” Case Western Reserve Journal of In-
ternational Law 24 (1992): 143–44.

30. William C. Banks and Edgar Alvarez, “The New Colombian Constitution: De-
mocratic Victory or Popular Surrender?” University of Miami Inter-American Law Re-
view 23 (1991): 55–57. See Fox and Stetson, “The 1991 Constitutional Reform,” 142, 145.

31. See Colombian Const, transitory Art 6 (describing National Constituent Assem-
bly), transitory Art 39 (vesting president with “extraordinary powers” to “issue decrees
with the force of law” for three months), and transitory Art 30 (concerning amnesties).

32. See Rawls, Political Liberalism, 133–72.
33. For a comprehensive account of Japan’s constitution-making history, see

Kyoko Inoue, MacArthur’s Japanese Constitution: A Linguistic and Cultural Study of Its
Making (Chicago: University of Chicago Press, 1991).

34. For an indictment of “expert” constitutions for their failure to establish au-
thority and stability, see Arendt, On Revolution, 144–45.

35. See Japanese Const, Ch III, Art 9. Chapter I of the Japanese Constitution con-
cerns the emperor. Under Article 1, he is made the “symbol of the State.” Article 3

states: “The advice and approval of the Cabinet shall be required for all acts of the Em-
peror in matters of state, and the cabinet shall be responsible therefor.” Article 4 states:
“The Emperor shall . . . not have powers related to government.”

36. For example, Article 14 in Chapter I states: “All of the people are equal under
the law and there shall be no discrimination in political, economic or social relations
because of race, creed, sex, social status or family origin. . . . Peers and peerage shall
not be recognized. . . . No privilege shall accompany any award of honour . . . .”

37. See Ian Buruma, The Wages of Guilt: Memories of War in Germany and Japan
(New York: Farrar, Straus, Giroux, 1994), 153–76.

Notes to pages 199–202 275



38. See generally Norman E. Tutorow, ed., War Crimes, War Criminals, and War
Crimes Trials: An Annotated Bibliography and Source Book (New York: Greenwood
Press, 1986), 257–82 (listing sources on war crimes trials in Asia).

39. See Basic Law for the Federal Republic of Germany (1949), translated in Peter
H. Merkl, The Origin of the West German Republic (New York: Oxford University Press,
1963), app. at 213, p. 319. See also Klaus H. Goetz and Peter J. Cullen, eds., Constitu-
tional Policy in Unified Germany (Portland, Ore.: Frank Cass, 1995) (collecting articles
on German constitutionalism). 

40. See Merkl, Origin of the West German Republic, 22–24, 80–89.
41. Chapter V, entitled “The Federal President,” consists of eight articles. Article

61 relates to impeachment. Basic Law of the Federal Republic of Germany, promulgated
by Parliamentary Council, 23 May 1949, reprinted in Flanz, Constitutions of the World,
vol. 7 (Dobby Ferry, N.Y.: Oceana Publications, 1996).

42. For a historical account, see Frank M. Buscher, The War Crimes Trial Program
in Germany, 1946–1955 (New York: Greenwood Press, 1989), 161.

43. Basic Law, Art 3(3). Article 4(1) provides: “Freedom of faith and conscience and
freedom of creed in religion and in philosophy of life are inviolable.”

44. See Donald P. Kommers, The Constitutional Jurisprudence of the Federal Re-
public of Germany, 2d ed., (Durham: Duke University Press, 1997). For an illustration
of this constitutional principle in a decision of the country’s Federal Constitutional
Court, see Socialist Reich Party Case, 2 BVerfGE 1 (Germany 1952), translated in Kom-
mers, Constitutional Jurisprudence of the Federal Republic of Germany, 218. See also
Donald P. Kommers, “German Constitutionalism: A Prolegomenon,” Emory Law Jour-
nal 40 (1991): 854.

45. Thus, political parties that “by reason of their aims or the conduct of their ad-
herents, seek to impair or do away with the free democratic basic order or threaten the
existence of the Federal Republic of Germany, shall be unconstitutional.” Basic Law, Art
21, § 2. Moreover, individuals forfeit their constitutional rights to expression when there
is abuse of the use of speech, press, teaching, and assembly “in order to undermine the
free democratic basic order” (Art 18). See prior chapter, “Administrative Justice.”

46. See Basic Law, Art 74, § 3 (setting forth “eternity” or “perpetuity” clause refer-
ring to unamendability of “basic principles” laid down in Articles 1 and 20).

47. See Samuel P. Huntington, The Third Wave: Democratization in the Late
Twentieth Century (Norman: University of Oklahoma Press, 1979), 23–24. On the East
European transitions, see generally Timothy Garton Ash, The Magic Lantern: The Rev-
olution of `89 Witnessed in Warsaw, Budapest, Berlin, and Prague (New York: Random
House, 1990); Ivo Banac, ed., Eastern Europe in Revolution (Ithaca: Cornell University
Press, 1992); John Feffer, Shock Waves: Eastern Europe after the Revolutions (Boston:
South End Press, 1992); and Ken Jowitt, New World Disorder: The Leninist Distinction
(Berkeley: University of California Press, 1992).

48. Hungary, for example, is still functioning under a much-amended constitution
of the Soviet period. See Andrew Arato, “The Constitution-Making Endgame in Hun-
gary,” East European Constitutional Review 5 (Fall 1996): 31. See generally Péter Paczo-
lay, “The New Hungarian Constitutional State: Challenges and Perspectives,” in Con-
stitution Making in Eastern Europe, ed. A. E. Dick Howard (Washington, D.C.:
Woodrow Wilson Center Press, 1993), 21; Edith Oltay, “Toward the Rule of Law—Hun-
gary,” Radio Free Europe and Radio Liberty Research Report. (1992): 16. For much of its
transition, Poland had been functioning under the so-called Little Constitution, an in-
terim constitution limited to clarifying the structure of the prevailing political system.
See Andrzej Rapaczynski, “Constitutional Politics in Poland: A Report on the Constitu-

276 Notes to pages 202–205



tional Committee of the Polish Parliament,” University of Chicago Law Review 58

(1991): 595. It was not until April 1997 that consensus could be gathered on a new con-
stitution. See Andrzej Rzeplinski, “The Polish Bill of Rights and Freedoms: A Case
Study of Constitution-Making in Poland,” East European Constitutional Review 2

(Summer 1993): 26. See also Wiktor Osiatynski, “A Bill of Rights for Poland,” East Eu-
ropean Constitutional Review 1 (Fall 1992): 29. In Russia the struggle over the legiti-
macy of the country’s Soviet-era Parliament and constitution led to a crisis culminating
in violent extraconstitutional resolution. See generally Dwight Semler, “The End of the
First Russian Republic,” East European Constitutional Review 3 (Winter 1994): 107;
Vera Tolz, “The Moscow Crisis and the Future of Democracy in Russia,” Radio Free
Europe and Radio Liberty Research Report. (1993): 1. In Estonia, 1992 elections were
held in accordance with the Communist Constitution of 1938. The September 20, 1992,
elections for the president and members of the Parliament were conducted according
to the 1938 Constitution. See “Constitution Watch,” East European Constitutional Re-
view 1 (Fall 1992): 2, 5. In Albania, as of the fall of 1994, a new constitution had not yet
been enacted. See “Constitution Watch,” East European Constitutional Review 3

(Spring 1994): 2. A transitional “Law on Major Constitutional Provisions” remains in
force.

49. See generally Paczolay, “New Hungarian Constitutional State,” 21; Jon Elster,
“Constitutionalism in Eastern Europe: An Introduction,” University of Chicago Law Re-
view 58 (1991): 447 (presenting account and analysis of transition to constitutional
democracies in Eastern Europe). For the majority of states in the former Soviet bloc,
the move to a democratically elected regime occurred through roundtable talks be-
tween the Communist Party and opposition. See generally Jon Elster, ed., The Round-
table Talks and the Breakdown of Communism (Chicago: University of Chicago Press,
1996) (providing comprehensive account of bargaining process enabling transition). In
Hungary, the process of concluding the negotiations with a draft constitution took
place in a process continually threatened by the possible breakdown of political con-
sensus. As such, the constitutional amending process lacked prolonged deliberation,
ending in speedy consideration in the Parliament where the amended document was
adopted. See Arato, Constitution-Making Endgame in Hungary, 685.

50. See András Sajó, “Preferred Generations: A Paradox of Restoration Constitu-
tions,” Cardozo Law Review 14 (1993): 853–57. For a discussion regarding the phenome-
non of constitutional continuity in East Central Europe, see generally Preuss, Consti-
tutional Revolution, and Andrew Arato, “Dilemmas Arising from the Power to Create
Constitutions in Eastern Europe,” in Constitutionalism, Identity, Difference, and Legiti-
macy, ed. Michel Rosenfeld (Durham: Duke University Press, 1994), 165.

51. Regarding Hungary, see “Constitution Watch: Hungary,” East European Con-
stitutional Review 5 (Winter 1996): 10; regarding Poland, see “Constitution Watch:
Poland,” East European Constitutional Review 5 (Winter 1996): 16–17.

52. Restoration has certain affinities with the notion of “reactionary” change. See
Albert O. Hirschman, The Rhetoric of Reaction: Perversity, Futility, Jeopardy (Cam-
bridge: of the Harvard University Press, Belknap Press, 1991), 1–10 (discussing “reac-
tionary” change).

53. See Lloyd Cutler and Herman Schwartz, “Constitutional Reform in Czecho-
slovakia: E Duobus Unum?” University of Chicago Law Review 58 (1991): 531–36; “Con-
stitution Watch: Latvia,” East European Constitutional Review 2 (Spring 1993): 8–9;
“Constitution Watch: Estonia,” East European Constitutional Review 1 (Spring 1992): 5;
Draft of Georgian Const (on file with Center for the Study of Constitutionalism in
Eastern and Central Europe, University of Chicago).

Notes to pages 205–206 277



54. For a thoughtful account, see Paul W. Kahn, Legitimacy and History: Self-
Government in Constitutional Theory (New Haven: Yale University Press, 1992), 58–59

(arguing the process of constitutionalism shifted from revolution to maintenance).
55. See Richard B. Bernstein, Are We to Be a Nation? The Making of the Constitu-

tion (Cambridge: Harvard University Press, 1987), 106. For an argument that continuity
between the American Revolution and the U.S. Constitution was part of a single politi-
cal experience, see David A.J. Richards, “Revolution and Constitutionalism in
America,” Cardozo Law Review 14 (1993): 577–78.

56. For example, the Union assumed the debts of the Confederation. See US
Const, Art VI, § 1.

57. For the claim that there are three such constitutive stages, see Ackerman, We
the People: Foundations (Cambridge: Harvard University Press, Belknap Press, 1991)
40, 58.

58. Compare “James Madison to Thomas Jefferson, 4 February 1790,” in The Mind
of the Founder: Sources of the Political Thought of James Madison, ed. Marvin Meyers,
rev. ed. (Hanover, N.H.: University Press of New England, 1981 for Brandeis University
Press); 175–79 (expressing skepticism over the desirability of frequent constitutional
upheaval and revision), with “Thomas Jefferson to James Madison 30 January, 1787,” in
The Portable Thomas Jefferson, ed. Merrill D. Peterson (Harmondsworth, Eng., and
New York: Penguin Books, Viking Portable Library, 1977), 415, 417 (arguing that “a little
rebellion now and then is a good thing”).

59. See US Const, Art V (“The Congress, whenever two thirds of both houses shall
deem it necessary, shall propose Amendments to this Constitution, or, on the Applica-
tion of the Legislatures of two thirds of the several States, shall call a Convention for
proposing Amendments . . .”). On the amendment process, see Sanford Levinson,
ed., Responding to Imperfection: The Theory and Practice of Constitutional Amendment
(Princeton: Princeton University Press, 1995).

60. See Akhil Reed Amar, “Philadelphia Revisited: Amending the Constitution
Outside Article V,” University of Chicago Law Review 55 (1988): 1043 (evaluating
whether Article V ought to be regarded as sole source of constitutional change).

61. See US Const, Art I, § 9, cl 1 (“The Migration or Importation of such Persons
as any of the States now existing shall think proper to admit, shall not be prohibited by
the Congress prior to the Year one thousand eight hundred and eight . . .”). The Con-
stitution also provides for the capture and extradition of fugitive slaves. See US Const,
Art IV, § 2, cl 3.

62. See US Const, Art V.
63. See Gordon S. Wood, The Creation of the American Republic, 1776–1787

(Chapel Hill: University of North Carolina Press, 1969) (discussing impact of years of
colonial rule in shaping Union).

64. See James Madison, The Federalist No. 47, ed. Clinton Rossiter (Middletown,
Conn.: Wesleyan University Press, 1961), 301 (“the accumulation of all powers, legisla-
tive, executive, and judiciary, in the same hands, whether of one, a few, or many, and
whether hereditary, self-appointed, or elective, may justly be pronounced the very defi-
nition of tyranny”).

65. At the time of the Articles of Confederation (1791), distrust of centralized
power was so powerful that the Continental Congress was impotent to tax and regulate
commerce. Article VIII provided:

[E]xpenses that shall be incurred for the common defense or general welfare, and
allowed by the United States in Congress assembled, shall be defrayed out of a
common treasury, which shall be supplied by several States, in proportion to the

278 Notes to pages 207–208



value of all land within each state. . . . The taxes for paying that proportion shall
by laid and levied by the authority and direction of the Legislatures of the several
States . . . .

Article IX, in turn, provided:

The United States in Congress assembled, shall have the sole and exclusive right
and power of . . . entering into treaties and alliances, provided that no treaty of
commerce shall be made whereby the legislative power of the respective States
shall be restrained from . . . prohibiting the exportation or importation of any
species of goods or commodities whatsoever . . . .

For an argument suggesting a reading of the American Constitution in light of its
historical legacy in the Articles of Confederation, though one not explicitly character-
ized as transitional, see Akhil Reed Amar, “The Bill of Rights as a Constitution,” Yale
Law Journal 100 (1991): 1131.

66. See Daniel A. Farber and Suzanna Sherry, A History of the American Constitu-
tion (New York: West Publishing, 1990), 80–81.

67. See Karl Loewenstein, “The Presidency Outside the United States: A Study in
Comparative Political Institutions,” Journal of Politics 11(1949): 462.

68. See Alexander Hamilton, The Federalist No. 69, ed. Clinton Rossiter (Middle-
town, Conn.: Wesleyan University Press, 1961), 415–20.

69. See US Const, Art 1, § 9, cl 8 (“No Title of Nobility shall be granted by the
United States: And no Person holding any Office or Profit or Trust under them, shall,
without the Consent of the Congress, accept of any present, Emolument, Office, or
Title, of any kind whatever, from any King, Prince, or foreign State”), Art I, § 10, cl 1
(“No State shall . . . grant any Title of Nobility”); Alexander Hamilton, The Federalist
No. 84, ed. Clinton Rossiter (Middletown, Conn.: Wesleyan University Press, 1961),
511–14; US Const, Art I, § 2, Art II, § 1, Art III, § I. See also James Madison, The Feder-
alist Nos. 52, 53, ed. Clinton Rossiter (Middletown, Conn.: Wesleyan University Press,
1961), 327–32.

70. See US Const, Art I, § 8, cls. 11–16 (granting Congress significant military
powers), Amend II (“A well regulated Militia, being necessary to the security of a free
state, the right of the people to keep and bear Arms, shall be infringed”), Amend III
(“No soldier shall, in times of peace be quartered in any house, without the consent of
the Owner, nor in time of war, but in manner to be prescribed by law”).

71. See US Const, Amend II; Sanford Levinson, “Comment: The Embarrassing
Second Amendment,” Yale Law Journal 99 (1989): 648 (noting that one foundation of
the Second Amendment was “well-justified concern about political corruption and con-
sequent government tyranny”).

72. See US Const, Amend XIV, § 4 (“But neither the United States nor any State
shall assume or pay any debt or obligation incurred in aid of insurrection or rebellion
against the United States . . . but all such debts, obligations and claims shall be held
illegal and void”).

73. US Const, Amend XIV, §§ 1–2.
74. The Fourteenth Amendment states:

No person shall be a Senator or Representative in Congress, or elector of Presi-
dent and Vice President, or hold any office, civil or military, under the United
States, or under any State, who, having previously taken an oath, as a member of
Congress, or as an officer of the United States, or as a member of any State legis-
lature, or as an executive or judicial officer of any State, to support the Constitu-

Notes to pages 208–209 279



tion of the United States, shall have engaged in insurrection or rebellion against
the same, or given aid or comfort to the enemies thereof. But Congress may by a
vote of two-thirds of each House, remove such disability.

US Const, Amend XIV, § 3. This section took effect in July 1868.
75. See Kenneth M. Stampp, The Era of Reconstruction (New York: Knopf, 1970),

170.
76. Compare Raoul Berger, Government by Judiciary: The Transformation of the

Fourteenth Amendment (Cambridge: Harvard University Press, 1977), 167 (arguing that
“framers meant to outlaw discrimination only with respect to enumerated privileges”
and that Framers did not intend “to open goals beyond those specified in the Civil
Rights Act and constitutionalized in the Amendment”), with Robert J. Kaczorowski,
“Revolutionary Constitutionalism in the Era of the Civil War and Reconstruction,”
New York University Law Review 61 (1986): 881–903, 910–35 (explaining amendments in
context of republican theory of federal citizenship and generic nature of fundamental
rights).

77. See generally Berger, Government by Judiciary (defending originalism); Robert
H. Bork, The Tempting of America: The Political Seduction of the Law (New York: Free
Press, 1990); Robert H. Bork, “The Constitution, Original Intent, and Economic
Rights,” San Diego Law Review 23 (1986): 823. See also Paul Brest, “The Misconceived
Quest for the Original Understanding,” Boston University Law Review 60 (1980): 204

(criticizing originalism); Henry Monaghan, “Our Perfect Constitution,” New York Uni-
versity Law Review 56 (1981): 374–87 (criticizing Brest); H. Jefferson Powell, “Rules for
Originalists,” Virginia Law Review 73 (1987): 659 (offering principles for originalist in-
terpretation); Mark V. Tushnet, “Following the Rules Laid Down: A Critique of Inter-
pretivism and Neutral Principles,” Harvard Law Review 96 (1983): 786–804 (denying
possibility of originalism without communitarian underpinnings).

For a thoughtful perspective on originalism that argues for its relevance as a floor,
see generally Jed Rubenfeld, “Reading the Constitution as Spoken,” Yale Law Journal
104 (1995): 1119, which incorporates originalism into a “commitmentarian” interpreta-
tive model.

On “fidelity” to the Constitution, see generally Larry Lessig, “Fidelity in Transla-
tion,” Texas Law Review 71 (1993): 1165.

Chapter 7

1. Compare Samuel P. Huntington, The Third Wave, Democratization in the Late
Twentieth Century (Norman: University of Oklahoma Press, 1991), 215, with Bruce A.
Ackerman, The Future of Liberal Revolution (New Haven: Yale University Press, 1992),
and Hannah Arendt, On Revolution (Westport, Conn.: Greenwood Press, 1963).

2. Ibid.
3. For the definition of transition in political science, see Guillermo O’Donnell

and Phillippe C. Schmitter, Transitions From Authoritarian Rule: Tentative Conclusions
About Uncertain Democracies (Baltimore: Johns Hopkins University Press, 1986), 6.

4. See Thomas S. Kuhn, The Structure of Scientific Revolutions (Chicago: Univer-
sity of Chicago Press, 1970), 52–76, 111–134. For a related argument against paradig-
matic conceptualization, see Albert Hirschman, “The Search for Paradigms as a Hin-
drance to Understanding,” in Interpretive Social Science: A Second Look, ed. Paul
Rabinow and William M. Sullivan, (Berleley: University of California Press, 1987).

5. See Lon L. Fuller, The Morality of Law (New Haven: Yale University Press,
1964).

280 Notes to pages 209–215



6. See H.L.A. Hart, Punishment and Responsibility: Essays in the Philosophy of
Law (Oxford: Clarendon Press, 1968). See also George Fletcher, Rethinking Criminal
Law (Boston: Little, Brown, 1978)

7. Regarding South Africa, see Kader Asmal, Louise Asmal, and Ronald Suresh
Roberts, Reconciliation Through Truth: A Reckoning of Apartheid’s Criminal Gover-
nance (Cape Town, S. Africa: David Philip Publishers in association with Mayibue
Books, University of Western Cape, 1996).

8. For a more extended discussion of this point see chapter 3, “Historical Justice.”
9. See Nunca Más: Report of the Argentine National Commission on the Disap-

peared, English ed, (New York: Farrar, Straus, Giroux, 1986) hereafter Nunca Más).
10. For the leading such elaboration in ideal theory, see John Rawls, Political Lib-

eralism (New York: Columbia University Press, 1993).
11. For a broader discussion, see chapter 4, “Reparatory Justice.”
12. See chapter 5, “Administrative Justice.”
13. See, e.g., Ackerman, Future of Liberal Revolution..
14. See Basic Law for the Federal Republic of Germany, Art 79 (entrenching core

democratic features despite its supposed provisionality).
15. Cf. Carl Schmitt, The Concept of the Political, trans. George Schwab (Chicago

and London: University of Chicago Press, 1996), 31 n12.
16. See Peter L. Berger and Thomas Luckmann, The Social Construction of Real-

ity: A Treatise in the Sociology of Knowledge (New York: Anchor Books, 1966), 86. See
also Paul Connerton, How Societies Remember (New York: Cambridge University Press
1989). On construction in the law, see Pierre Bourdieu, “The Force of Law: Towards a
Sociology of the Juridical Field”, Hastings Law Journal (1987): 805, 814–40.

17. See Otto Kirchheimer, Political Justice: The Use of Legal Procedure for Political
Ends (Westport, Conn.: Greenwood Press, 1980)

18. Thus, “prosecution” historically a form of “investigation.” See 2d ed. (Oxford
English Dictionary) s.v. “prosecution,” definition 3. The same is true for “lustration,”
which according to the OED is also historically understood to mean to “view” or to
“survey.” See OED, s.v., “lustration.”

19. On rituals of passage, see Arnold van Gennep, The Rites of Passage (Chicago:
University of Chicago Press, 1960), originally published as Les rites de passage (Paris: E.
Nourry, 1909) (for an account of this process in individual development); Victor W.
Turner, The Ritual Process: Structure and Anti-Structure (London: Routledge, 1969),
(discussing concept of “liminality” and its relevance to individual transformation);
Nicholas Dirks, “Ritual and Resistance: Subversion as a Social Fact,” in Culture/
Power/History: A Reader in Contemporary Theory, ed. Nicholas Dirks, Geoff Eleyn, and
Sherry B. Ortner (Princeton: Princeton University Press, 1944), 488. On ritual gener-
ally, see Catherine M. Bell, Ritual Theory, Ritual Practice (New York: Oxford University
Press, 1992).

20. For related discussion see Murray J. Edelman, The Symbolic Uses of Politics,
(Urbana: University of Illinois Press, 1964); John Skorupski, Symbol and Theory: A
Philosophical Study of Theories of Religion in Social Anthropology (Cambridge and New
York: Cambridge University Press, 1976),; Dan Sperber, Rethinking Symbolism (Cam-
bridge: Cambridge University Press, 1974).

21. See Jürgen Habermas, The Structural Transformation of the Public Sphere,
trans, Thomas Burger (Cambridge: MIT Press 1989).

22. See David I. Kertzer, Ritual, Politics, and Power (New Haven: Yale University
Press, 1988). See also Rites of Power: Symbolism, Ritual, and Politics Since the Middle
Ages, ed. Sean Wilentz (Philadelphia: University of Pennsylvania Press, 1985).

Notes to pages 217–220 281



23. On symbolic processes of “evocation,” see Sperber, Rethinking Symbolism,
143–48.

24. See Edelman, Symbolic Uses of Politics.
25. For a discussion of such rites of “institution,” see Pierre Bourdieu, Language

and Symbolic Power (Cambridge: Harvard University Press, 1991).
26. On the “cognitive dimension” see Steven Lukes, “Political Ritual and Social

Integration,” Sociology 9 (1975): 289. See Skorupski, Symbol and Theory; Kertzer, Ritual
Politics, and Power; Sperber, Rethinking Symbolism.

27. See Judith Shklar, Legalism: Law, Morals, and Political Trials (Cambridge:
Harvard University Press, 1986) (from a political theory perspective); Mary Douglas,
Purity and Danger: An Analysis of The Concepts of Pollution and Taboo (London and
New York: Ark Paperbacks, 1984), 96 (from an anthropological perspective).

28. Pierre Bourdieu, “Symbolic Power,” in Identity and Structure: Issues in the So-
ciology of Education, ed. Dennis Gleeson (Driffeld, Eng. Nafferton Books, 1977), 112–19

see Lukes, “Political Ritual,” 302–305.
29. See Kirchheimer, Political Justice, 430 (contending without law political jus-

tice would be “less orderly”).
30. See Gunther Teubner, Law as an Autopoietic System, (Cambridge, Mass. and

Oxford: Blackwell, 1993); Niklas Luhmann, “Law as a Social System,” 83 Northwestern
Law Review 83 (1989); Niklas Luhmann, Essays on Self-Reference (New York: Columbia
University Press, 1990)

31. See H.L.A. Hart, The Concept of Law 2d ed. (Oxford-Clarendon Press 1994).
32. See, e.g., Ackerman, Future of Liberal Revolution. For discussion outside of

the transitional context see Jeremy Waldron, “Dirty Little Secret,” Columbia Law Re-
view 98 (1998): 510, 518–22; John Ely , Democracy and Distrust, A Theory of Judicial Re-
view (Cambridge and London: Harvard University Press, 1980).

33. A recurring source of such outside norms is international human rights law.
See, e.g., Germany Constitutional Court Decision (October 24, 1996), BVerfGE, A2.2
BVR 1851/94; 2BvR 1853/94; 2 BvR 1875/94; 2BvR 1852/94, reprinted in Juristenzeitung,
(1997): 142.

34. For a related point regarding alternation, see Jacques Derrida, “Force of Law:
The Mystical Foundation of Authority,” Cardozo Law Review 11 (1990): 919. On ritual
de-differentiation, see René Girard, Violence and the Sacred (Baltimore: Johns Hop-
kins University Press, 1977), 300–301, 310–341.

35. See, e.g., Timothy Garton Ash, “The Truth about Dictatorship,” New York Re-
view of Books, 19 February 1998, p. 35; Priscilla Hayner, “Fifteen Truth Commissions
1974–1994: A Comparative Study,” Human Rights Quarterly 16 (1994): 600.

36. For a penetrating discussion of a related point regarding the relation of truth
to political power, see Michel Foucault, Power/Knowledge: Selected Interviews and
Other Writings, 1972–1977, trans. Colin Gordon et al. (New York: Pantheon Books,
1980), 109–133; Charles Taylor, “Foucault on Freedom and Truth,” Political Theory 12,
no. 2 (1984): 152– 83.

37. See, e.g., Nunca Más.
38. See Roberto Mangabeira Unger, Social Theory: Its Situation and Its Task, A

Critical Introduction to Politics, a Work in Constructivist Social Theory (Cambridge:
Cambridge University Press, 1987).

39. See Rawls, Political Liberalism (theorizing regarding nontransitional circum-
stances).

40. See ibid.
41. See, e.g., Ackerman, Future of Liberal Revolution.

282 Notes to pages 220–225



42. See chapter 6. See also Ruti Teitel, “Post-Communist Constitutionalism: A
Transitional Perspective,” Columbia Human Rights Law Review 26 (1994): 167.

43. See Ruti Teitel, “Human Rights Genealogy,” Fordham Law Review 66 (1997):
301.

44. On the classical view, see Leo Strauss, On Tyranny, ed. Victor Gourevitch and
Michael S. Roth, rev, ed. (New York: Free Press 1991).

45. See Schmitt, The Concept of the Political, 26–29.
46. This view shares certain affinities with the political theorizing of Jürgen

Habermas, Sheldon Wolin, Edmond Cahn, Judith Shklar, and others emphasizing a lib-
eralism situated in legacies of fear and injustice. See Jürgen Habermas, “On the Public
Use of History,” in The New Conservatism: Cultural Criticism and the Historians’ De-
bate, ed. and trans. Shierry Weber Nicholsen (Cambridge: MIT Press, 1989), 229–40;
Judith Shklar, “The Liberalism of Fear,” Liberalism and The Moral Life, ed. Nancy L.
Rosenblum (Cambridge: Harvard University Press, 1989), 21; Edmond N. Cahn, The
Sense of Injustice: An Anthropocentric View of Law (New York: New York University
Press, 1949).

47. See Michael Walzer, Regicide and Revolution, trans. Marian Rothstein (New
York: Columbia University Press, 1974) (discussing the trial of Louis XVI).

48. See Louis Henkin, The Age of Rights (New York: Columbia University Press,
1990).
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Karadzić, Radovan, 51, 144

Kelsen, Hans, 236n.34

Kirchheimer, Otto, 29, 231n.1, 239n.9
Koestler, Arthur, 149

Kohl, Helmut, 104

288 Index



Langbein, John, 252n.12
Latin America

clemency in, 56, 57

demilitarization, 173

dictatorships, 92

disappearances, 90, 124, 127

reparations, 126–27, 137

repressive period, 77

transitional constitutions, 199–200

transitions out of military rule, 47–48

truth reports, 81, 90

See also specific countries
Latvia, 206

law and legality
administrative justice, 149–89

and crimes against humanity, 61

and historical justice, 103, 105–8, 116

and political change, 3–4, 6, 67

role in transitional justice, 214

shifting visions of, 15–18

transitional constructions of, 18–22,
220–21

and transitional jurisprudence, 215–19

transitional justice and national legal
order, 39–46

See also criminal justice; international
law; rule of law

Law of National Pacification, 53

Law Nullifying the States Claim to 
Punish Certain Crimes, 53

Law of Peoples (Rawls), 182

leadership responsibility, 35, 37, 41, 44

legal continuity. See continuity
legality. See law and legality
legal positivism. See positivism
legislature, 24

Levinson, Sanford, 279n.71

liability. See criminal liability
liberal identity, 225–28

liberalization, 5, 52, 69, 90, 92, 110,
116–17

Libération (French newspaper), 162

limited criminal sanction, 46–51, 77, 217

Lincoln, Abraham, 153, 154

Linz, Juan, 231n.2, 232n.11, 273,n.18
literature, 109–15

Locke, John, 57

Louis XVI, King, 27, 29, 73

loyalty oaths, 153–54

lustration, 98–99, 164–67, 171, 172

MacArthur, Douglas, 201

Maier, Charles, 104

Marcos, Ferdinand, 144

Marx, Karl, 69, 92, 256n.76

Marxism, 43, 99

McCloy, John, 47

media, 162

Memorial, 90

memory, collective, 71–72

Menem, Carlos, 167

Merleau-Ponty, Maurice, 149

Meron, Theodor, 241n.40, 283n.55

Mielke, Erich, 42, 245n.73

Militant democracy, 177–179, 181

Mississippi v. Johnson, 155
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