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Series Editor’s Preface

The objective of the Applied Legal Philosophy series is to publish work which adopts
a theoretical approach to the study of particular areas or aspects of law or deals with
general theories of law in a way which focused on issues of practical moral and
political concern in specific legal contexts.

In recent years there has been an encouraging tendency for legal philosophers to
utilize detailed knowledge of the substance and practicalities of law and a noteworthy
development in the theoretical sophistication of much legal research. The series
seeks to encourage these trends and to make available studies in law which are both
genuinely philosophical in approach and at the same time based on appropriate legal
knowledge and directed towards issues in the criticism and reform of actual laws and
legal systems.

The series will include studies of all the main areas of law, presented in a
manner which relates to the concerns of specialist legal academics and practitioners.
Each book makes an original contribution to an area of legal study while being
comprehensible to those engaged in a wide variety of disciplines. Their legal
content is principally Anglo-American, but a wide-ranging comparative approach is
encouraged and authors are drawn from a variety of jurisdictions.

Tom Campbell
Centre for Applied Philosophy and Public Ethics,
Charles Sturt University, Australia
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Introduction

The Future and Legal Theory

World politics are changing in dramatic ways. The old forms of relations, old
modes of association, the old rules of international relations that have dominated
the political imagination for centuries are dying, sometimes quietly, sometimes
shrieking hideously. Talk of human rights, trials for war criminals, and the rule of law
in the international sphere, notions that were considered merely rhetorical, naively
idealistic or outright dangerous until recently have begun to take on a life of their
own. Conversely, terms such as “sovereignty”, “self determination”, and the very
term “international” itself, terms considered sacrosanct for centuries in discussions
of global politics, have been cast into doubt in theory and substantially weakened
in practice. Further and more concretely, modern technology, new forms of mass
communication, new forms of economic relations, and new modes of transportation
have exerted increasing pressure on existing political relations, stretching them close
to the breaking point. Whether these changes bode ill or well for humankind is an
open question; the question of whether these changes force us to rethink the nature
of global affairs, global politics, and global law is not quite so open.

Despite these rapid and dramatic geopolitical changes, political philosophers,
political scientists, and legal theorists have largely stuck to their traditional theoretical
models. Seeing conventional categories of domestic political philosophy and legal
theory (which almost without exception view the state as the primary unit of social
and political life) as adequate for the job, most political theorists have approached
international issues, be they moral, legal, or political from the standpoint of discrete,
sovereign political entities. “Orthodox accounts of reception and diffusion of law,
at least in modern times, have been unduly influenced by formalist, state-oriented
conceptions of law, which tend to downplay or overlook the other, often more
elusive, elements that go to make up a legal culture” (Twinning 2000, 53). To use a
notable example, John Rawls’ work The Law of Peoples (1999) laudably articulates
a moral view of international relations in a “realistic utopia” ruled by principles of
justice and law, but remains unjustifiably attached to a sovereignty-based model
of international affairs. While he does go to some length to distinguish between
“peoples” and “states”, Rawls remains bound to the conception of world affairs as
comprised of independent bodies who enter into relations with each other. At the
other extreme, Peter Singer (2002) and Martha Nussbaum (1996) have rejected the
conception of international politics as rooted in the sovereign state, only to replace
it with a cosmopolitan ethic that effectively ignores the diverse forms of political,
economic, and social relations that have developed across the globe. While political
philosophy has acknowledged the phenomenon of globalization, it has yet to take
it seriously enough to incorporate its changes into the foundations of its various
philosophical systems.
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The reliance upon the sovereign state as the foundation of political philosophy
has had a number of detrimental effects on theoretical attempts to understand
international law. The belief that all political and juridical legitimacy stems from
the state has led to a stark cynicism towards international law and the role of norms
in international relations in general. In its theoretical form, this skeptical view has
run from Thucydides to Hobbes to Hans Morgenthau as the school of international
relations realism. All of these thinkers have rejected the legitimacy or efficacy of
international treaties on the grounds that states will ultimately do what they will.
Thus, there is a direct link between the conceptual reliance on the sovereign state on
the one hand and skepticism towards international law on the other. An immediate
rejection of the legitimacy of corporate bodies such as states or intergovernmental
organizations has handicapped serious attempts to understand the functioning of
the international polity. The onset of globalization has exposed the weaknesses of
both views as empirical claims about the nature of political relations. Such views
have ultimately obscured the possibilities, promises, and dangers to be found in
contemporary international society, a context where neither sovereign states nor
individuals stand as the essence of the political (Henkin 1999).

Among the goals of this work is to get beyond the conceptualization of global
political and legal relations as being completely “inter-national” and view it in a more
sophisticated fashion, and examine the results of such a project for the philosophy
of international law. Once we abandon the modern nation-state as the foundation
for a theory of international law (as well as international relations), we will see
that the nature of legal theory changes substantially. In this study, I will not work
from the “ground up” by starting with smaller forms of political association such as
communities, cities, or states, and then proceed upwards in order to justify international
legal norms. Instead, my analysis will be (for lack of a better term) holistic, that is
to say, I will begin by examining international law independently of the traditional
nation-state (usually considered to be the very life-blood of international law) and
then go backwards to see what role the state (and the individual that comprises the
state) plays within international law, rather than what role international law plays in
relation to the state (to this extent then, this work is “constructivist” in orientation
(Checkel 1998)). This, I believe will lead us to understand international law in a
different, and substantially more positive light. Thus, by consciously or otherwise
relying upon the conceptions of the state inherited from traditional political and legal
theory, philosophers have made things both too easy and too hard for themselves. By
trying a different approach I hope to make it more useful, if not easier.

The purpose of this work is to use the tools of contemporary philosophy to
seek to come to a better understanding of the nature of international law as it is
presently developing and to attain a better grasp of its “reality”. I will seek to offer
a philosophical account of international law that achieves several goals: First, it
articulates a methodologically defensible delineation of what international law is
when considered as a phenomenon of study (this is the formal, or methodological
dimension of my analysis). Second, its method is used to explicate significant matters
of substance within international law itself, specifically issues of legal personality
and the law of humanitarian intervention. Finally, from the standpoint of this account
of international law, we will be able to address traditional criticisms of international
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law as a legitimate body of study. Here I will argue that international law does have a
genuine role to play in the understanding of international relations, and I will attempt
to articulate how this role may best be understood. The achievement of these three
goals, then, will be the central aim of this work.

This work, by its very nature, is interdisciplinary and, because of this, it may
inadvertently produce some confusions and misconceptions in readers who have
deep roots in some more traditional approaches. Rather than allowing this confusion
to linger through the reading of this work, thereby leading to the raising of faulty
objections to its ideas (as opposed to the good objections, which I encourage), I should
say a few words about the difference between philosophical and (international) legal
discourses and how this work seeks to bridge the gap between these two worlds.

Some of the arguments offered here may seem overly technical, even pedantic
to those used to the more casual arguments made in legal theory and international
relations theory. Dwelling on logical and semantic distinctions may seem to amount
to unproductive hair-splitting to those engaged in the analysis of law in a more
pragmatic vein. Similarly, the introduction of philosophical terminology may seem
like an attempt at obfuscation through jargon. However, I believe that the liberal use
of technical language and the abstract forms of reasoning found in philosophy in this
work is not only helpful, but ultimately necessary for an adequate and defensible
analysis of international law. Criticisms that have been taken as devastating in the
relevant literature have rested upon analyses that (whether explicit or otherwise)
have been philosophical in nature, mandating a response that employs all of the
tools necessary for the task. Finally, this is a work of philosophy, and I would be
remiss if I did not use all of the philosophical tools at my disposal to complete the
task to the best of my ability. A building is only as strong as the materials used in
its construction, which in turn lies heavily upon the quality of the tools available.
If my discussion of concepts such as wide reflective equilibrium is unclear, I bear
full responsibility for this, but regardless of the clarity of my language, the concepts
I deploy, I believe, are necessary for the task at hand, however pedantic they may
seem.

On the other side of the coin, philosophers may find some of the legalistic jargon
and some of the aspects of legal reasoning, not to mention the political and historical
events that are dealt with here, to be somewhat unfamiliar. I have tried my best to
translate legal terminology into the philosophical idiom, but no translation is perfect
and I expect that a certain amount of confusion is unavoidable. Interdisciplinary
work, if it is to be truly interdisciplinary, must avoid completely subordinating one
discipline’s assumptions and terms to those of another, and I have resisted turning
this work into simply another philosophical treatise which doesn’t engage with
international law on its own terms. A genuine synthesis of disparate disciplines is a
difficult feat and the prospect of leaving both sides dissatisfied in the effort is ever-
present. [ sincerely hope that this is not the case with this work and that philosophers,
legal theorists, and practicing lawyers will find something interesting and useful
within these pages.
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A Note on the Term “Theory”

Not all theories are the same in character, not all philosophical projects deploy
identical methods, nor do they aim for identical goals. For this reason, it is worthwhile,
before proceeding, to spend a moment explaining what it means to give a theoretical
analysis of an institution such as international law. The central aim of this work will
be to develop what I will call an “account” of international law. That is, I will attempt
to develop a theoretical picture that coheres with what is conventionally considered
to be international law by practicing experts and scholars (the reasons for preferring
this approach will be spelled out in Chapters 2 and 3). From the development of
such a picture, I hope to show a number of important things about the law and the
nature of international relations more generally. This is not the preferred method for
arbitrary reasons; rather this approach will do some theoretical work in the remaining
chapters. One of the significant consequences of this approach will be to suggest that
many of those who are skeptical of international law have misapprehended it and
that their criticisms ought to be abandoned.

This work, then, will have an empirical flavor to it, seeking to understand
international law as it is embedded in human social and political life. In general I
will eschew large, metaphysical claims about the foundation of international law
and the function of law in the international environment. Similarly, I will avoid
many overtly prescriptive claims about the desirability (or normative status) of
international law. Rather, I will accept a more or less common-sense assumption that
law is a complex phenomenon that can serve a variety of functions and be desirable
for a variety of reasons. This means that the ensuing chapters will borrow as much
from the philosophy of social science as from legal and politacal theory and ethics.
I recognize that for some, used to a more conventional justification for the law,
this may seem unsatisfying. However, there are defensible reasons for taking this
approach and its advantages will be spelled out through the remainder of this work.

While there have been numerous scholarly efforts to combine the study of
international relations with international law, this work is not, directly at least, a
part of that tradition.' In many ways, the approach I will set out here does not accord
a strong role for IR theory for understanding international law. Rather than seeing
international law as primarily part of a general theory of international politics or of
legal compliance, I will seek to show that international law penetrates deeply into
global politics, more than simply at the level of inter-state relations or the interactions
of other collective agents. Rather, this work is pluralist in nature, arguing that
international law is a phenomenon best understood through numerous disciplines,
eschewing the role of general theories of any kind. This means that historians,
sociologists, anthropologists, and even psychologists may contribute something
meaningful to the understanding of international law and its role in human affairs.
There is no single correct way to understand the effects of law on international
politics and too strong a reliance on general laws of political relations causes one to
overlook the complex intersections between law and social life.

1 The “IR-IL” literature has grown immensely over the last 20 years. For some of the
most prominent contributions, see Slaughter (1999, 2004), Arend (1998), and Abbott (1989).
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Further, most, though not all, international relations theories still rely on the
sovereign state as the analytical centerpiece of their theories. While there are some
exceptions to this rule, much international relations theory either postulates the
existence of sovereign states and from there seeks to grasp the role that law plays
in the global order. Even those theories that are conducive to law, that is, those IR
theories which believe that law matters in international politics, see the fundamental
problem of international law as one of constraining the actions of sovereign states.
This, however, is one level of analysis, and there are many other interesting and
important questions that should be asked at the sub-national level as well as at the
level of individual human beings. Of course, the sovereign state is an essential part of
international politics, but how law impacts on state behavior is not the only question
to ask about the role of international law in global political life.

If there is an overarching “point” to this work, it is that international law does
not need other disciplines in order to operate effectively in international society. For
most functioning legal systems, theory is a sideshow, separate from the practical
activity of actual lawyers. More conventional fields of law may rest on foundations
that are no more secure than international law’s, but this does not mean that these
systems are on the verge of collapse. Rather, they function because they are accepted
and generally useful for everybody involved (nobody asks “what is the basis of
obligation for Constitutional law?” with the belief that much hinges on the answer).
As part of their education, international lawyers are taught to accept the prima facie
legitimacy of their field and deal with theoretical questions only when absolutely
necessary.

International law is an exception to this rule. Often scholars of international law
feel a need to be closely aligned with theories of international politics or law to be
legitimatized. Perhaps this stems from an insecurity about the status of international
law, a legal system that lacks a direct means of enforcement, and the scorn that
international law receives in the public and from some in academia. Regardless, |
hope that one contribution of this work will be to show that there is a limited need for
“theoretical foundations” for international law. Rather, international law can stand
on its own as a field of law and as a field of political analysis.
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Chapter 1

Skepticism Towards International Law

Skepticism towards international law has a long history, having been professed
by some of the most esteemed legal theorists and philosophers, not to mention
politicians and diplomats. However, as with all forms of skepticism, skeptics
towards international law are involved in numerous different projects with different
ideological, theoretical, and political agendas behind their efforts, some of which
stand in direct conflict with each other. In addition to the different purposes to which
their skepticisms are put are the conflicting natures of their respective skepticisms,
that is, what the skeptics believe international law to be and on what grounds they
reject it (and what they mean by the notion of “rejection” itself). Thus, before we can
begin to evaluate properly these objections to developing a theory of international
law, we must first seek to understand the different views and some of the assumptions
(philosophical and otherwise) upon which they rest. Once we have grasped the
central criticisms of international law, we will be in a better position to develop a
resilient, positive theory.

The central goal of this chapter then will be to sketch out some of the major
forms of skepticism that have been asserted regarding international law and their
different ramifications for this legal regime. While I will link each set of objections
with a particular name or set of names, there may be other theorists and philosophers
who fit into each category (and some that combine these categories more-or-less
consciously).! Thus this list is neither complete nor comprehensive, it is merely an
effort to make some sense of the main forms of skepticism towards international
law. The first type of skepticism I will designate the “definitional semantic” rejection
of international law (linked with the positivist jurisprudence of John Austin), the
second is the “descriptive realist” approach (belonging to some of the classical and
more recent adherents to the realist school of international relations theory), then the
“prescriptive realists”, associated with the international relations theory realists as
well as diplomats like Dean Acheson and Henry Kissinger, and finally the objections
from the Critical Legal Studies (CLS) movement (affiliated with the “New Stream”
school of international law and the postmodern legal thought of Martti Koskenniemi).
Once I have outlined and evaluated these different skeptical views and commented
upon some general themes running through them, I will then be in a position to
develop a theory that will respond to what remains compelling in these objections.
This positive goal will be the project of the ensuing chapters of this work.

I should offer one further comment about the kinds of criticisms that I will
discuss in this chapter. I will only be concerned with criticisms of international law

1 For a particularly interesting blend of these different criticisms in relation to the
international law of human rights see Watson (1979).
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that object to it in principle, and not necessarily in practice. This is to say, I will not
concern myself with those who argue that at this or that time international law was or
is ineffective but could be effective sometime in the future. Nor will I concern myself
with criticisms that merely point to weaknesses in the contemporary international
legal order (for example, the belief that international law is useless given the current
structure of the Security Council of the United Nations). Rather, I will analyze views
that hold that by its very nature and by the very nature of the entities that it tries to
constrain (in most cases sovereign states), international law is either non-existent,
irrelevant, or morally unacceptable. It will be a part of my response to some of these
criticisms that they have conflated the theoretical component of international law (its
status in principle) with its current international efficacy (its status in practice) and
thereby overstated their case. As we will see later, I will agree that international law
at times is ineffective and at times has been irrelevant to understanding a series of
events, but that these are not grounds for rejecting international law as an important
force in international relations either at present or in the future. Thus I will claim that
in current practice international law may seem at times to be non-existent, although I
think that those who hold such a view frequently overstate the case, but this does not
mean that it isn’t found elsewhere, and this is therefore not a good reason to reject
international law as such.

Definitional-Semantics (Austinian Positivism)

One popular form of skepticism, frequently associated with John Austin’s brand of
legal positivism, seeks to show that international law is “not really law” and therefore
it is a mistake to apply the term to rules that guide international relations. According
to this view, the term “international law” is an inappropriate use of the word “law”
based upon some pre-existing standard that the legal theorist herself uses. Such a
view starts with a more-or-less articulated or defensible standard of “genuine law”
and then seeks to show that what is dubbed “international law” does not meet
its criteria and thus should be removed from the domain of legal studies. Given
this conclusion, such a theorist argues that scholars should change their language
regarding the nature of the norms that are at play in international relations and start
calling them something else. Everything that we thought was law and speak of as
law but does not meet the stipulated requirements must be understood as something
other than law and described by some other term.

Of course, Austin’s critique of international law is the most often cited version
of the definitional-semantic critique (although there are others).? For Austin, law is
conceptually bound up with commands emanating from a single source. Standing
behind this source and providing the rules with their legal quality is a sanction —
punishment for disobeying the command. “Laws properly so called are a species
of commands. But, being a command, every law properly so called flows from
a determinate source.” It is only because the commands may be enforced by the

2 For a heavily cited, although brief discussion of this form of critique which includes
some important non-Anglo versions see Koskenniemi (2005, 125-6).
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powers that be that they are considered law. Lacking such a unitary authority, and
lacking a single originating point, it is impossible to describe international law as
true law. “And hence it follows that the law obtaining between nations is not positive
law: for every positive law is set by a given sovereign to a person or persons in
a state of subjection to its author... The duties which it imposes are enforced by
moral sanctions: by fear on the part of nations, or by fear on the part of sovereigns
of provoking general hostility.” While conventional laws are determined by a single
authority and are enforced by “evils”, international laws are not, and therefore the
term “law” cannot be appropriately applied to this legal regime.

Such an argument for rejecting international law must overcome several
significant hurdles before it can fulfill its goals. First, it must show that there is
only one proper conception of “law” (or “real law”), with a set of necessary and
sufficient conditions for the appropriate application of the term. Otherwise, such
criticism has accounted for only one kind of law, and not law as such. This is the
most strictly philosophical part of the analysis (and is nowhere given by Austin
himself). Second, such conditions for genuine law must be laid out in a satisfactory
and defensible way, one that serves the purpose of broad legal analysis. Austin
has attempted to do this with his determination that “law” is best understood as
commands of the sovereign that are backed by sanction (Austin 1995, Lecture I).
If this primary definition of law captures the true, ultimate essence of law as such
and thereby sets the standards that any act, decision, rule, and so on must meet
before it may be justifiably described as law, only then may it be used to dismiss
international law as a false form of law.

It has been pointed out by critics that Austin’s aim in his Province of Jurisprudence
Determined is not to capture the variation and nuances of the use of the term “law” in
ordinary language, but rather to account for the “true essence of law” apart from the
everyday use by the laity. Whether there is any correlation between Austin’s definition
of the term and our everyday understanding of the word (such as its relation to
justice) is effectively irrelevant for his analysis. As Gerard Maher describes Austin’s
method:

What we should note for present purposes is that such reality of law is not necessarily
expressed in the language of those whose social life it regulates. Indeed, Austin'’s avowed
aim in trying to set out the boundaries for legal theory was to cut through the variety of
matters commonly called law and deemed legal, and instead to present what for him were
the distinctive features of law as it existed in all societies and or as it must exist in any
society... [T]he task of jurisprudence is to bring out the reality of law which ordinary
(legal) discourse tended to obscure (Maher 1978, 409).

For lack of a better term, we can call Austin’s overall approach “Platonist” as he is
claiming to uncover the true, unchanging essence of a term regardless of how we
may use it in ordinary language. If his use of the term does not match our ordinary
language then so much the worse for ordinary language. We will see that many
cogent criticisms of Austin take issue with this Platonist method and the relationship
between philosophical reflections and social institutions like law.

According to this approach, all other uses of the term “law” must either be
understood in terms of this definition or be rejected as mistaken. Thus Austin allows
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that certain rules that do not seem to be commands of a sovereign are in fact laws
because they may be explained or adequately understood through his so-called
command theory. For example, laws that create rights (such as freedom of speech)
do not initially appear to be commands backed by sanctions. However, Austin argues
that these rights-conferring laws are in reality laws imposing duties, and thus are
easily reconceived in terms of the command theory. “Every law, really conferring a
right is, therefore, imperative: as imperative, as if its only purpose were the creation
of a duty, or as if the relative duty, which it inevitably imposes, were merely absolute”
(Austin 1995, p. 38, col. 2). The right to freedom of speech then is in fact a duty of
others to allow a person to speak freely that in turn is the product of a command
that the agent refrain from preventing speech. Thus, along with the primary cases of
commands to do or to forbear from doing a particular act (such as laws prohibiting
murder), are laws that are ultimately reducible to this primary definition and thus
may still be considered valid uses of the term law® (we might call them “laws by
reduction”).

Having developed such a legal theory, such a skeptic must then develop an account
of international law, delineating its nature and scope and defending this description
against other, competing accounts. Austin’s initial description of international
law as, “Laws which regard the conduct of independent political societies in their
various relations to one another. Or, rather, there are laws which regard the conduct
of sovereigns or supreme governments in their various relations to one another”
(Austin 1995, Lecture V, p. 41) is disappointingly unsophisticated. Elsewhere he
elaborates:

Society formed by the intercourse of independent political societies, is the province
of international law, or of the law obtaining between nations. For (adopting a current
expression) international law, or the law obtaining between nations, is conversant about
the conduct of independent political societies considered as entire communities: circa
negotia et causas gentium integrarum. Speaking with greater precision, international law,
or the law obtaining between nations, regards the conduct of sovereigns considered as
related to one another (Austin 1995, Lecture VI).

Thus Austin has given us a description of international law: It is conceived of as the
norms pertaining between sovereigns, agents that in municipal law are the source of
the content of law as well as the source of legal sanctions. On Austin’s view, it is this
model of law that must be contrasted with the definition of genuine law articulated
above.

While Austin does not attack other definitions or understandings of international
law at length in his Province, it is worth noting that his view is quite different from
many of the prominent theorists of international law or, more appropriately, “the

3 Paradoxically enough, however, Austin does admit certain uses of the term law that
are not reducible to his primary definition yet remain legitimate objects for jurisprudential
study, cases such as “acts of authentic interpretation” and “laws to repeal laws” for example,
“are other objects improperly termed laws (not being commands) which yet may properly be
included within the province of jurisprudence” (Austin 1995, 37, col.1). Of course, why these
are legitimate, and others are not remains an unanswered question for Austin.
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law of nations” that proceeded him. Grotius, frequently considered the “father of
international law,” did not look to the existence of autonomous political entities
and their interrelations to establish and delineate his law of nations.* Other scholars
of the natural law tradition similarly reject the assumption that international law is
defined as the legal relations holding among sovereigns but would point to larger
metaphysical or theological doctrines in order to describe it.’> Austin’s conception of
international law wasn’t accepted by many of his contemporaries and it is hardly a
truism that the nature and sources of law are in fact how he characterizes them.*

The final step of the argument must be to show that international law thus defined
does not meet the aforementioned criteria and thus is not really law. Because the only
means of enforcing the norms of international law is public opinion, and because
they lack a single source for determining their obligations, international laws cannot
be conceived of as genuinely legal. Equally important, they are not obligatory in
the ways that legal norms are obligatory. “The so called law of nations consists
of opinions or sentiments current among nations generally. It therefore is not law
properly so called.” And elsewhere:

And hence it inevitably follows [from the above definition], that the law obtaining between
nations is not positive law: for every positive law is set by a given sovereign to a person or
persons in a state of subjection to its author. As I have already intimated, the law obtaining
between nations is law (improperly so called) set by general opinion. The duties which
it imposes are enforced by moral sanctions: by fear on the part of nations, or by fear on
the part of sovereigns, of provoking general hostility, and incurring its probable evils, in
case they shall violate maxims generally received and respected (Austin 1995, Lecture
VI, 201).

4 See for example the introduction to The Laws of War and Peace where Grotius cites
a vast number of sources for the law of nations without ever appealing to the concept of
sovereignty (Grotius 1949, 1962). For more on the connection between Austinian positivism
and other movements in international legal theory in the first half of the 19th century see
Nussbaum (1954, 224-30).

5 Prior to Austin, Blackstone had defined “the Law of Nations” as “a system of rules,
deducible by natural reason, and established by universal consent among the civilized
inhabitants of the world; in order to decide all disputes, to regulate all ceremonies and
civilities, and to insure the observance of justice and good faith, in that intercourse which
must frequently occur between two or more independent states, and the individuals belonging
to each” (Blackstone 2003, 407). I will discuss the connections between “international law,”
“the law of nations,” and “transnational law” as I understand it in the next chapter.

6 To be fair to Austin, he does in fact confront Grotius and Pufendorf on the issue of the
nature of international morality (Austin’s term for international law) arguing that “they have
confounded positive international morality, or the rules which actually obtain among civilized
nations in their mutual intercourse, with their own vague conceptions of international morality
as it ought to be, with that indeterminate something which they conceived it would be, if it
conformed to that indeterminate something which they call the law of nature” (Austin 1995,
Lecture V, 287).
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Austin’s reasoning then is by a simple deductive process: all laws must meet
requirements a through x. International laws, properly understood, do not meet these
requirements. Ergo international laws are not genuine law.

Asaresult of this reasoning, international law is not true law, but is rather relegated
to a lower status as “positive international morality” in Austin’s view. Moral norms,
in contrast to legal norms, do not carry any jurisprudential weight, which is to say
they are not the objects of study for a genuine science of jurisprudence. They are
motivated not by a sanction (that Austin defines as an “evil or inconvenience” of
punishment), but by a fear of falling out of good graces with one’s peers (Austin
1995, Lecture V, p. 143). What is key, however, to Austin’s distinction between the
“law” and “morality” is that the latter does not involve any real obligation from its
subjects. As Austin puts it:

Being liable to evil from you if I comply not with a wish which you signify, I am bound
or obliged by your command, or I lie under a duty to obey it. If, in spite of that evil
in prospect, I comply not with the wish which you signify, I am said to disobey your
command, or to violate the duty which it imposes (John 1995, Lecture I, p. 33).

Thus Austin’s distinction isn’t merely one of mere semantics: one of the central
concepts of legal theory, obligation, disappears with those norms that do not cohere
with his definition of law as a command.” Not only does international law fail a simple
semantic test that purports to describe the nature of law, it fails to be normative in a
legal sense: It fails to impose any real duties.

Within the framework of such an approach, there are three ways to salvage
international law: first, one may reject the proposed definition of law, as was done
effectively by H.L.A. Hart in The Concept of Law (Hart 1994, 82-91). Second,
one may reject Austin’s characterization of international law, claiming that he has
misunderstood its nature and that in fact it really does meet his criteria. Later, I will
offer a rejoinder to Austin that combines both types of responses: I will argue not
only that Austin has mischaracterized the nature of law in general, but he has also
misunderstood the nature of international law in particular.®

A final, more radical critique of Austin’s approach to law and its related critique
of international law is to reject the central premise of his argument: namely, the
assumption that words have fixed meanings that we may discover through logical
or semantic analysis. While there are many cogent philosophical arguments from a
variety of sources that would give reason to reject the approach to the analysis of
meanings offered by Austin, we need look no further than to Ludwig Wittgenstein’s
conception of a “family resemblance” in the determination of meaning. For
Wittgenstein, there is no primary sense to words, but rather a complex set of relations
such as in the various meanings of the word “language.” As he puts it:

7 As Hart has shown, Austin’s argument that “evil” or “sanction” necessarily entails
obligation is perhaps the most specious part of Austin’s reasoning. See Hart (1994), esp. pages
82-91.

8 This is not to say that Austin’s concern regarding the “unenforceable” nature of
international law is not warranted and worth considering. I will address this issue in further
chapters.
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Instead of producing something common to all that we call language, I am saying that
these phenomena have no one thing in common which makes us use the same word for
all, — but that they are related to one another in many different ways. And it is because
of this relationship, or these relationships, that we call them all “language” (Wittgenstein
1963, §67).

A computer code such as BASIC is a language, ASL is a language, and love is a
kind of language. While they are all “languages,” there is no central definition that
holds them together. Thus, just as the term “language” has no privileged reference
or meaning, the term “law” need not denote any particular thing or property, and
any attempt to make it so is falsifying our use of language for the sake of a dubious
theoretical consistency.

A view similar to Wittgenstein’s was brought to bear on Austin’s approach to
international law by Glanville Williams in his 1947 article “International Law and
the Controversy Concerning the Word ‘Law’.” Here, Williams accurately accuses
Austin of illegitimately elevating one arbitrary definition of law, one tailored to
describe a narrow set of phenomena (namely domestic criminal law), to the status of
the essence of law as such:

The power that Austin assumed for himself, to define the meaning of the words he used,
he should have accorded also to others. Every one is entitled for his own part to use
words in any meaning he pleases; there is no such thing as an intrinsically “proper” or
“improper” meaning of a word. The nearest approach to the “proper” meaning is the
“usual” meaning... But Austin was not seeking the usual meaning of the term ‘law’. If
he had been he could hardly have denied that the phrases “law of nations” and “law of
gravity” were usual ones, and moreover phrases that were usual among the best writers
(Williams 1945, 148).

Thus for Williams, it is not that Austin’s understanding of the essence of law is
inadequate (although certainly he believes this to be the case), nor is his account of
international law itself flawed (undoubtedly true), but rather Austin’s project rests
upon a dubious assumption. If there is no essence to the meanings of words, no
proper meaning as Austin intended, then there is no good reason to believe that
perfectly normal usages of the term “law of nations” in books by Grotius, Pufendorf,
and others are not equally proper uses of the term. This said, there is no real reason to
reject international law on some seemingly arbitrary definition of what law ultimately
is.” While I will later reject some of the more radical consequences of this approach
(especially the conclusions that the New Stream draws from it), its charge of a false
essentialism seems to me to be correct, at least in relation to Austin.

While these replies to Austin’s critiques of international law have cogency, they
may not be enough to completely respond to Austin’s views. Clearly, Austin is not
pulling his definition of law out of thin air. Rather, he is rooting his analysis in a deeper
intuition shared by most people who think about the subject: law is fundamentally

9 While the philosophical foundations of Austin’s critique of international law may
be dubious, we will still have use of Austin’s approach throughout this work as pointing to
some interesting and useful features of law and disregarding the larger philosophical issue of
whether we can come to an “essence” of law.
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about making certain behaviors obligatory, or at least non-optional. Domestic law
is obligatory because it is enforced by a government or a sovereign with police
officers and a military to back it (or him) up. International law is not obligatory
for states or other international actors precisely because it is not enforced. This
definition is not arbitrary, but rather reflects a deeper understanding of the techniques
of social control that are shared by others — techniques that are clearly lacking in the
international field. Thus, Austin is not merely using an arbitrary definition of law to
pillory international law, but rather he is seeking to clarify our pre-existing intuition
about the connections between a set of norms and the use of sanctions as a means
of social control. The endurance of Austin’s critique stems not from the somewhat
weak definition that he gives regarding the foundations of law, but rather emanates
from a deeper understanding of the nature of law as such.

Of course, anybody who works in international law is familiar with Austin’s
critique and its enduring legacy. Clearly, Austin is pointing to an important part of the
legal ideology of many people both inside and outside of the academy.!® However,
it is unclear how far one should uncritically accept such popular intuitions about the
term “law” regardless of how entrenched and widespread they may be. The belief that
laws require enforcement to be “real laws” is one that obscures as much about law
and our beliefs about law as it reveals and it deserves a certain amount of skepticism.
While many people both inside and outside of academia share such views about the
nature and structure of law, many do not. Robust legal traditions, whether Islamic
law (Shariah) or Canon law, remain potent forces in societies without possessing a
bureaucratic means of enforcement, and many parts of domestic legal systems don’t
meet such criteria. Sociology of law, particularly the legal consciousness movement,
has shown that public attitudes towards law are as much shaped by perspectives of
right and wrong as with enforceability, that is, compliance is as much a function
of attitude towards the law as administrative enforcement (Tyler 1990, 3—7). The
assumption that law requires enforcement and that enforcement is what makes certain
behavior mandatory is an ideology that should be critically assessed by looking at
law in a broader social context. It is not simply playing games with language to
assert that the term “law” can mean different things to different people in different
contexts. Part of the remaining analysis will be subjecting such intuitions to rigorous
analysis as well as a good deal of skepticism.

Realism: Descriptive and Prescriptive

A second genre of criticism of international law stems from what is usually called the
“realist” or “realpolitik” school of international relations.!! This movement is not as

10 Of course, Austin is not the first person (by far) to express such intuitions about the
nature of laws. The Roman general Pompeius Magnus is reported to have said, “Stop quoting
the law to us. We carry swords” (Tacitus).

11 In order to prevent confusion between the “realist” school of international relations
and the jurisprudential school of “legal realism,” I will always refer to the latter by its full
name. Thus, when I use the terms “realism” or “realists” alone throughout this work, I will be
referring to the school of international relations discussed in this section.
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much concerned with Austin’s jurisprudential and semantic project of defining law
(and thereby defining away international law), as with de-legitimizing law’s claims
of having any effective role in world politics. Like any other major intellectual
movement, the “realist” moniker is applied to a vast number of different theoretical
positions (along with the views of a number of politicians and diplomats such as
Acheson and Kissinger) and thus we should be careful about speaking too broadly
about their views.'? However, if we were to point to a common thread running through
these various thinkers, it is a belief in what we might call the irreducibly political
character of international relations and the ensuing need for flexibility, prudence,
and at times raw power to negotiate the anarchy of global politics. Rather than the
inflexibility and uniformity of international legal rules, the realists see diplomacy
and brute force as the real motor of world affairs and claim (usually) that this is how
things ought to be.

Following Charles Beitz, we can break this school down into two different
(though related) types of claims, a descriptive claim and a prescriptive claim (Beitz
1999, 20). The first is the roughly social-scientific view that the empirical study
of international relations seems to show little or no need for international law, and
thus we should not take these laws seriously when studying existing international
relations. To use a term from contemporary philosophy of mind, we can say that
international law is epiphenomenal in the causal nexus of world political affairs for
the descriptive realists. The second claim on the other hand is the moral-practical
thesis that either there is no normative reason to follow international law or that these
rules ought to be rejected when they conflict with other imperatives (such as national
interest).'> On such a view, diplomats have a moral obligation as representatives
of state to disregard international law when necessary. Raison d’état trumps any
putatively legal obligations that leaders may have to other international actors. In its
stronger variant, prescriptive realists maintain that there is no normative justification
for international law and thus it is not worth regarding in any important political
decision. Rather than a social scientific basis of criticism, the prescriptive realist is
arguing, interestingly enough, from a moral standpoint.

The two forms of realism represent the perspectives of two different types of
individuals. The first sees international law from the standpoint of the hard-nosed
social scientist seeking causal explanations for (as well as predictions of) political
change in international society. On the other hand, the prescriptive realists view these
laws from the standpoint of the practicing politician whose sole aim in world affairs
is assuring the security of her state against all challenges and, if possible, expanding
its power, wealth, and influence. For the realists, then, the diplomat and the scientist
(and not the international lawyer or the judge) provide the ultimate perspective from

12 Some of the central texts of International Relations realism are Morgenthau (1967)
and Waltz (1959).

13 As Fernando Teson has argued, one of these views does not necessarily entail the
other. That is to say that the fact that international relations are not governed by law (as per
the descriptive realists’ claim) does not entail that they ought not be so governed. This said, I
will be dealing with these two theories separately with two distinct criticisms of international
law (Teson 1997, 48).
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which the status of international law ought to be gauged and its usefulness evaluated
— and from these perspectives it is seriously wanting. We will now discuss each of
these perspectives in turn.

Descriptive realism

Descriptive realists rest their views on a number of complicated and interlocking
philosophical (and purportedly scientific) claims that argue for the irrelevance
of international legal norms. Put more succinctly, international legal norms are
epiphenomenal. Here international law is rejected for its uselessness in understanding
international affairs. As Beitz describes this view in relation to moral norms:

If we seek something like scientific knowledge of politics — say, a body of lawlike
generalizations with at least limited predictive power — we are unlikely to make much of
progress by deriving our hypotheses from moral rules appropriate to individual behavior
(Beitz 1999, 20).

This argument asserts, then, that legal norms play no effective role in international
politics and in the deliberations of world leaders, and thus should be removed from
any serious study of international relations. Thus, when we say that international legal
norms are epiphenomenal, we are saying that there is a one-way relation between
laws and political behavior, that political circumstances may give rise to the precepts
of international law, but that these laws do not in turn influence the agents that are
subject to them (Reus-Smit 2004, 16)." Thus, these norms may exist on paper and
may be cited by governments as a justification for particular acts, but they do not
play any real causal role in any of the events in which they are cited.

To put a finer and more empirical point on this claim as a social scientific theory
of international relations, one could say that a complete and satisfying account of
these relations may be formulated without ever claiming that international law plays
a significant role. In fact, international law could be removed from the narrative of
international politics and nothing significant would be lost. A theory is designed to
explain the behavior of a set of agents (presumably, in this context, states), and the
most compelling account of this behavior does not require mention of international
law any more than it requires reference to divine providence as explicated in the
book of Revelation from The New Testament. Attempts to appeal to international
law as serving any function in empirical events would require either falsifying the
phenomena or interpreting law-governed behavior so loosely that it could never be
falsified. Thus, like any other discredited purportedly explanatory view regarding
international relations (such as divine providence), international law plays no
satisfactory explanatory role in political behavior and should be left to the realm of
naive idealists. On this account, we should reject both providence and international
law as valid accounts of world politics and rely upon more adequate explanatory
tools such as national interest and power to explain current and past events and
predict future ones.

14 See also, Bederman (2000) and Arend (1999).
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Many contemporary realist theories that make some version of the
epiphenomenality charge base their views on rational choice/game theoretic models,
rather than bare theories of psychological motivation. By modeling international
relations as a set of rationally self-interested actors, and situating them in numerous
“games” or scenarios that are meant to emulate real-world situations, the realist can
deduce likely outcomes. Of course, given the lack of a clear international enforcement
power, there is no reason why international law should fit into the calculations of
international actors. For rational choice theory, international law is removed from
the scope of analysis at the outset.

The most significant recent contributors to the field of international law from
a rational choice perspective are Jack Goldsmith and Eric Posner. In their book,
The Limits of International Law, they argue that without an effective enforcement
mechanism, international law (particularly customary international law) cannot play
any significant role in determining the behavior of international actors. “International
law emerges from states’ pursuit of self-interested policies on the international stage.
International law is, in this sense, endogenous to state interests. It is not a check on
state self-interest; it is a product of state interest” (Posner and Goldsmith 2005, 13).
While Posner and Goldsmith do not believe that international law is “irrelevant” or
“unreal”, their view entails exactly this conclusion.” “Under our theory, international
law does not pull states toward compliance contrary to their interests, and the
possibilities for what international law can achieve are limited by the configurations
of state interests and the distribution of state power” (Posner and Goldsmith 2005,
13). Thus international law works when the relevant agents want it to work. When
they do not want it to work, they may conveniently ignore it with few consequences.
Thus for Posner and Goldsmith, international law has no independent influence on
international affairs beyond its role coordinating state interests.

Their method depends on a number of assumptions about international politics,
some of which are explicit and some of which remain implicit. While Green and
Shapiro have correctly pointed out that it is a mistake to oversimplify the rational
choice movement or assume that it is monolithic in its outlook, they point out that
there are a number of general points upon which all rational choice scholars agree.
Specifically, they argue that there are five assumptions under all rational choice
theory (Green and Shapiro 1996, 14-17):

1. That rational behavior is identified with the “maximation of some sort” of utility.
That is, it assumes that agents are concerned with realizing their own desires to the
greatest degree possible.

2. There must be a certain consistency or rational pattern to rational behavior.

3. Agents maximize expected (not actual) utility. That is, they use their best judgment
to determine which choice is likely to maximize their payoft.

4. Individual agents (usually, though not always persons) are the unit of analysis.

5. Rational choice models apply generally to all agents.

15 As they assert, “International law, especially treaties, can play an important role in
helping states achieve mutually beneficial outcomes by clarifying what counts as cooperation
or coordination in interstate interactions” (Posner and Goldsmith 2005, 13). As we will see in
later chapters, what it means for law to be “real” can differ widely from theory to theory.
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These five assumptions, accepting that there are nuances between different theorists,
comprise the basic building blocks of modern rational choice theory.

When taken out of economics and general political theory and placed in the
context of international relations and international law, a second collection of
assumptions appears. Specifically, assumption 4 above is transposed into a discussion
of states. Thus states are assumed to be rational agents with definable interests that
govern their behavior, and that they wish to maximize these interests. As Posner and
Goldsmith put it: “Put briefly, our theory is that international law emerges from states
acting rationally to maximize their interests, given their perceptions of the interests
of other states and the distribution of state power” (Posner and Goldsmith 2005, 4).
Moreover, “Both ordinary language and history suggest that states have agency and
thus can be said to make decisions and act on the basis of identifiable goals”(Posner
and Goldsmith 2005, 5). Thus, for Posner and others in the rational choice tradition,
international relations mirrors the relations of homo economicus — the scientifically
discoverable, rational, and individualized pursuit of self interest. The game of human
conduct remains the same, only the types of actors have changed.

Rather then recategorizing international law as an “international morality” as
Austin wished to do, descriptive realism seeks effectively to eliminate law from
any scientific analysis of world politics, or at a minimum to marginalize it as an
explanatory tool for understanding it. It’s not that international law is “not really
law,” but rather it is useless for understanding actual international relations and thus
is best abandoned. It becomes, in the words of one critic “the most active training
ground for the imagination,” a set of spinning gears having no real connection to the
turning motor of world affairs. Whether international law is really law isn’t a question
that even gets off the ground for the realists (who are equally critical of the “positive
international morality” that Austin advocated). Insofar as these rules are useless for
understanding anything about world politics, their nature is irrelevant. Thus, rather
than redefining (or, to be more technical, reducing) the norms of international law to
ethics as Austin had done, the realists advocate eliminating international law from a
serious science of international relations entirely.'®

However, as mere theory, rational choice or other schools of international relations
theory cannot undermine international law. Rather, to make any strong claims about
the irrelevance or limited utility of international law, they must make further empirical
claims about it. This is to say, they must some how “hook into” the real world and
explain events. This would make these theories stronger than mere theory and would
move them into the realm of empirical explanations of actual events — explanations
where international law is shown to be without value. Upon such grounds, anybody
wanting to understand the real world is justified in turning her back on international
legal norms and looking elsewhere to justify a claim (otherwise a defender of
international law could simply respond by developing her own theory). There are
two possible routes by which one could argue that international relations does not

16 The analogy between the role (or lack thereof) of legal norms in international relations
and the role of intentional “folk psychology” in materialist models of the mind will be an
issue that I will take up later. However, there is an obvious analogy between the eliminativist
project of materialists and the project of International Relations realists.
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require an appeal to norms: the theoretical argument from moral psychology on the
one hand, and the empirical argument from explanatory adequacy on the other.

The philosophical assumption of descriptive realism as a moral psychology is a
claim about the sources of human motivation in general and political motivation in
particular. Frequently, these theorists claim that legal norms do not independently
influence the behavior of agents but must be buttressed with incentives such as a
desire for particular goods or a desire to avoid particular evils. Namely, such a view
(sometimes called “externalism” in ethical theory)'” supposes that psychological
motivations that could motivate an individual to follow the law in a pure fashion
(such as a sense of duty), are useless for influencing the behavior of states in the
international sphere.'® While a single person can (perhaps) follow a rule out of a pure
sense of duty or obligation, the unique character of states is such that the various
internal and external pressures affecting foreign policy exclude such noble motives.'’
Thus, given the unique nature of the state and the structure in which the state is
situated, there is no possibility that legal norms could influence the behavior of the
state and constrain its pure self-interest. Thus we can safely remove international law
from our analysis before even beginning to study international political relations.?

However, the research agenda of descriptive realism does not base its case solely
upon this tenuous (or at least arguable) psychological ground. Scientific claims can
never dwell solely at the theoretical level but must produce empirically satisfactory
results in order to carry water. So we might sharpen the point of descriptive realists
thus: if we look at international politics in a sober fashion, divorced from naive
moralisms, we will find that the real motor of all political events is the desire for
states to protect themselves from harm and to further their own interests whenever
possible. Whether or not one accepts the externalist account of motivation discussed
above, one cannot but be impressed, or so the argument goes, by the vast amount
of confirmation such a view receives in the realm of world history. History cannot
but reveal that norms and laws fall upon deaf ears when they conflict with national
interest and serve merely as elegant garb for whatever current power relations
and current national interests dictate. This is the reality that their moniker aims to
capture. The key to the descriptive realist argument then is empirical, not merely
psychological, and thus descriptive realism stands or falls as an account of actual,
not theoretical, international relations.

How can we gauge the appropriateness of international relations realism as a
scientific program? The best way to examine realism is to confront it on its own
grounds, as a scientific theory with significant competitors: we examine the issue
as one of explanatory adequacy asking whether realism meets any scientifically

17 See Darwall (1996)..

18 Charles Beitz has noted that moral skepticism regarding the behavior of states entails
a similar skepticism regarding the behavior of individuals (Beitz 1999, 5-27).

19 It is interesting to note that H.L.A. Hart argues that states are capable of feeling an
obligation before law (Hart 1994, 230-31).

20 While I will not dwell on the issue here, frequently psychological arguments of the
realists regarding the rationality of states and the epiphenomenalism of international law rest
upon conceptions of rationality developed from rational choice theory.
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satisfactory standards of explanation. Modern theories of international relations must
be compared to the data at hand (as well as to alternative accounts of international
relations) to determine whether there is an “international law.” This is to say, we
are best able to evaluate this claim of the epiphenomenal character of international
law by laying it against other, competing accounts of a given phenomenon and from
there determining its success or failure in relation to these other accounts (such as
those appealing to the efficacy of international law). If realism is to live up to its title,
it must actually be the best possible explanation of the realities of political events,
and this requires that we look at the facts at hand.

Take a relatively recent case of world political importance, one that we will
discuss in detail in a later chapter: the arrest and attempted extradition of former
Chilean dictator Augusto Pinochet by England in 1999 (at the request of the Spanish
judge). In such a case the realist would assert that the events surrounding the case
were dictated solely by non-legal factors such as the respective national interests
of England and Spain. The existence of the treaty against torture that the Spanish
judge and British Law Lords both claim motivated their actions and decisions in
this case was mere pretense and nothing more for the descriptive realist. The only
function that law served was as rhetorical cover for the selfishness of the respective
European powers. Precisely what the interests of Europe would be in this case is
unclear, but this does not mean that they do not exist, asserts the realist; they are only
well hidden by the powers that be.?! The realist thus claims that with such an account
one need not appeal to dubious and high-minded legal norms to explain why Spain
and England have done as they have, but need only turn to “concrete” factors such
as self-interest and power.

Prescriptive realism

The prescriptive form of the realist critique does not argue that international law
plays no role in existing international politics, but more dramatically, that it shouldn t
play any role there. For the prescriptive realist, it is not an issue of whether these
laws are in fact “law” (as with Austin), or the issue of the role of these laws in
shaping empirical political behavior (as with descriptive realism). Rather, the issue
for this genre of realism is whether humanity in general, or this or that state in
particular, is better off if they consider legal norms in the formulation and conduct
of foreign policy or whether these laws can ultimately be justified from a normative
standpoint.

The prescriptive realist could, in some cases, concede that international law meets
some positivist criteria of legality but would argue that the stakes of international
politics are so high that these laws ought to be ignored when they conflict with
sound foreign policy and the well-being of the state. Similarly, he could agree that
legal norms play a real role in world politics (unlike the descriptive realist), but
would argue that they shouldn’t play such a role and should be abandoned when

21 Ithasbeen suggested, for example, that the arrest of Pinochet has served the ideological
agenda of a united Europe in separating itself from its frequent and overbearing ally, the
United States.
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necessary. The issue for the prescriptive realist then is not about the legality or
efficacy of international law in world politics, but rather its morality. In other words,
the prescriptive realist is not questioning the efficacy of international law, but rather
its legitimacy or its wisdom.

There are numerous justifications that could be marshaled for such a claim,
and as with descriptive realism there are a number of different views in this camp.
However, we will only deal with three of the strongest types. First, I will discuss
the perspective of the prudential diplomat, second, that of the moral relativist, and
finally the republican. Each view asserts that there are no moral grounds for following
international law but argue this point from different standpoints and, in turn, offer
different accounts of the ethical foundations of normal political and cultural life.

The prudential diplomat asserts that following rules prescribed by international
law forces an unnecessary rigidity upon delicate and complex diplomatic affairs.
Legal rules, the prudential diplomat asserts, are frequently created in abstraction,
away from real-world politics and cannot adequately cope with tricky, novel
situations. Even those rules that are in fact created by diplomats and foreign leaders,
and negotiated through treaties are questionable as these people cannot possibly
foresee the complex political events that will take place after these laws have been
put into effect. In light of these political realities, hypocrisy, duplicity, contradiction,
and flexibility (along with a highly selective memory) are the virtues of the diplomat,
and despite a certain repugnance, these are the virtues that allow for the common
good. Unfortunately, these skills, however laudable in the political sphere, must
frequently run counter to behavior recognized as lawful by those outside the world
of diplomatic affairs. Were diplomats hamstrung by a set of abstract, inflexible
rules, they could not effectively respond to the difficult problems that it is their task
to resolve. Thus, despite the noble intentions of international lawyers, when they
fashion treaties and compose essays on international law they often wind up causing
more harm than good.

In his short essay, “Diplomacy in the Modern World,”?? George Kennan eloquently
represents the view of the prudential diplomat. According to Kennan, bluntly put, the
idealism embodied in international law is ultimately destructive to human life when
it seeks to impose its dictates upon the Byzantine and morally precarious wheeling
and dealing of world diplomacy. “The legalistic approach to world affairs, rooted as
it unquestionably is in a desire to do away with war and violence, makes violence
more enduring, more terrible, and more destructive to political stability than did the
older motives of national interest” (Kennan 1996, 105). The legal attitude and the
variety of expectations that come from this attitude undermine efforts to quickly
and peacefully solve international political problems through diplomatic channels.
Kennan cites as examples of this attitude the belief that all states are willing to
subordinate their interests to the rule of law, the assumption of the absolute stability
and sovereignty of states. Such a view of global politics, “ignores the tremendous
variations in the firmness and soundness of national divisions” (Kennan 1996, 103),
it overlooks “those means of international offense... which by-pass institutional

22 Originally published in Kennan (1985, 91-103). Reprinted in Beck et al. (1996, 99—
106). All page references will be from Beck et al. (1996).
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forms entirely or even exploit them against themselves,” and finally “it forgets the
limitations on the effectiveness of military coalition” (Kennan 1996, 104). Rather than
the rigid structures of international law binding the acts of states and the construction
of foreign policy, diplomats would be better able to advance the common good as
well as their own interests if they could be left to their own devices. Rather than
deploying a crude and inflexible set of rules, the prudential diplomat sees the wisest
form of international political decision-making as one of political compromise and
moral flexibility.

Again briefly returning to the Pinochet case discussed above, we can see how
the prudential diplomat would deal with the former dictator and why she would find
his arrest and prosecution unwise, regardless of any legal obligations to the contrary.
Given the dictator’s relative political impotence (when arrested he was 83 years
old, in poor health, and possessed little political clout in his native country), there
seems to be no real benefit in his prosecution for anybody. Rather, prosecuting the
general would undermine political stability in his homeland, possibly reviving his
bedraggled image in the Chilean right, and thereby reinvigorating the ideology that
cost so many lives during Pinochet’s regime. In the worst case, his arrest could so
incense the Chilean military that they could (conceivably) initiate a coup in Chile out
of anger for the government’s inability to return their former patriarch.” Finally, it
could negatively influence all future attempts to persuade dictators to relinquish their
power to more benign political authorities as they fear future prosecution.?* Thus,
while he is unquestionably guilty of the crimes of torture and murder, the benefits of
prosecuting the man (presumably deterring future dictators and perhaps giving his
surviving victims and the families of the deceased a certain degree of peace of mind)
are dramatically outweighed by the potential costs for the Chilean people as well as
those under the heel of other dictatorships. An adherence to the relevant criminal
treaties, while certainly well intentioned, serves the interests of very few at the cost
of peace and Chilean stability, whereas other approaches to the problem would (or at
least could) have been less destructive.?

I have characterized the second form of prescriptive realism as a form of
relativism. On this view, the various cultures of the world are so different from one
another that there could not possibly be a set of valid legal norms that would cover
all of them. Each society is unique, possessing different notions of justice, different
conceptions of the rule of law, and different traditions regarding the nature and
purpose of political and moral life. Such diversity makes the conception of a form

23 1 should note that in retrospect none of this happened. The prudential diplomat’s
arguments frequently rest upon worst case scenarios.

24 For one example of this sort of reasoning, Rachel Bronson in a New York Times
column entitled “Think It Over: Indicting Today’s Dictators Is Not a Good Idea” argued: “The
problem with war crimes tribunals, which have become fashionable for human rights activists
and the US Congress, is that they sacrifice the lives of the living in order to provide justice for
the dead. By limiting a regime’s incentives for giving up power, war crimes tribunals have the
potential to perpetuate the very regimes they target” (Bronson 1999).

25 Tt is worth noting that behind the prudential diplomat’s reasoning must be a sort of
consequentialism or act utilitarianism. That is to say that the sort of diplomacy that is least
likely to have destructive consequences determines its moral desirability.



Skepticism Towards International Law 17

of law that could legitimately cover and bind all these forms of society a highly
dubious one. Either these laws would be the false universalization of one particular
group’s values or the “law” would simply be a meaningless set of pseudonorms
with no binding force. In either case, these trans-cultural rules are not laws in any
recognizable sense. The relativist is completely justified if they reject international
norms that conflict with their own, particular ways of life.

These relativists are frequently suspicious of claims of universality found in
documents such as the Universal Declaration of Human Rights and often view them
as mere covers for the hegemony of Western values. In addition, they frequently cite
the historical origins of modern international law in the political history of Western
Europe (and its imperialist aggression elsewhere) as grounds for asserting that these
laws are an exclusively European creation that is unfairly and unjustly imposed upon
other, non-Western societies. For some, these laws have stacked the deck, so to speak,
against smaller, newer states vis-a-vis their older, more established counterparts,
undermining the interests of the weaker states in the international arena. For others,
the values that international law promotes are at odds with traditional, culturally
specific value systems, effectively destroying their ways of life. Because they do not
really represent the interests and/or values of all states and communities, they cannot
be treated as legitimate international laws.

Thus, the argument goes something like this: either the form of international
law (that is, its nature) or the content of this law (that is, the specific rules of
conduct embodied in modern international law) are borne from the experiences
and interests of a small group of cultures and not those of humanity in general. As a
result, these rules remain foreign to other value systems and other political entities
that were not fortunate enough to partake in the development of international law
or whose traditional values are incompatible with it. As a result, these laws are a
foreign imposition upon newcomers to the world stage. The rules of international
relations, as embodied in international law, are not their rules and they should not
consider themselves bound to these rules. The great variety of nations with their
radically different cultures cannot, in principle, be bound to one particular set of
legal codes and no laws could possibly be satisfying to all cultures. Therefore,
international law as a set of rules that somehow transcend cultural boundaries is
destructive to the (presumably laudable) uniqueness of particular cultures, is not
binding upon them, and therefore ought to be ignored by those who choose to do
$0.%

A final sort of prescriptive realist, who I have dubbed the republican, takes her
inspiration not from the unique characteristics of international politics, but rather
from the normative basis of domestic political leadership. According to this line of
thought, political leaders are chosen (optimistically) to represent the interests of the

26 Such views are frequently expressed around issues of human rights and democratic
legitimacy in Asia and the Middle East. Here it is claimed (by people such as Malaysia’s
former Prime Minister Mahathir) that human rights laws are in fact a “western liberal idea”
forcibly imposed upon “Asian values.”
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citizens of their state.?” Political leaders should not see themselves as beholden to
anything but the will (and thereby the interests) of those who have placed them in
their positions of power. If the interests of these people conflict with international
legal rules, then these leaders have a moral obligation to violate these laws for
the sake of their domestic constituencies. Thus the republican maintains that the
political leader does have an obligation to follow the law, but this obligation stops
short at her nation’s borders. Beyond this point, she is duty-bound to follow what she
believes to be the best interests of the people who have granted her power and not
the demands of an international law that may work against her own people. Similar
to Austin then, the republican maintains that international law fails to produce any
real obligation on the part of domestic leaders. However, for these skeptics it is not
because law analytically requires force (and thus, the sovereign) to be effective, but
rather because the sovereign’s legitimacy is wholly an issue of domestic politics
— international law fits nowhere in the analysis.?

This taxonomy of realism is at once both elaborate and a drastic oversimplification.
There are a number of different positions in the field of international relations and
international legal theory that, for the sake of both brevity and simplicity, have
been forcibly “married” in this analysis. However, what I have described as the
central theme of realism, the primacy of politics (consisting of power, interests, and
diplomacy) over the rules of law in the international sphere has been shown to run
throughout each of these different positions. Whether they are scientists, political
philosophers, or diplomats, realists consistently maintain that there is “something
else,” be it raw power, the common good, or cultural difference, that prevents
international law from truly functioning autonomously, or that must trump the claims
of law in the international sphere. Thus the realists can together be seen as rejecting
the value of law in understanding and evaluating international politics and this claim
unites them. Whether their evaluations are correct will of course be an issue that will
be discussed later in this work.

27 As Teson outlines this argument: “Under liberal democratic theory, the government
is the agent of the people. It is employed by the citizens of the state to serve their interests.
A consequence of this agency relationship is that significant deviations from this purpose,
such as when the government advances only its own interests, are grounds for criticism or,
in the extreme, for declaring the illegitimacy of that government... Under this view, the duty
of a government to serve the interests of its subjects is the paramount rule in international
relations. A government does not owe any duty to foreigners because they do not stand in any
contractual relationship with it” (Teson 1997, 48).

28 One response to this view has been suggested by Haskell Fain: “It would be nice
if there were sound reasons for holding that some of the rules of the international political
community... are legally superior to any rule of domestic law... But no argument in that
direction will work until one has thoroughly undermined the contractual idea of the state and
all the legal notions that attend that idea” (Fain 1987, 56).
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The Illusion of International Law: Critical Legal Studies and the “New Stream”

A final objection to the concept of international law stems from the Critical Legal
Studies (CLS) school of legal thought. While closely related to the previous two
approaches (and in fact there is some degree of overlap between CLS and the realists),
CLS can be best understood as holding a number of closely related claims that make
it a distinct school of anti-legal thought.” First, these scholars maintain that the
conception of “law” as an ideologically neutral entity or determinate set of rules is a
myth. Rather the CLS movement argues that law is best conceived of as the site of
conflicting ideologies and ideals without any inherent unity (Kennedy 1997, 46-56).
Thus, any attempt to give an unbiased account of the nature and content of law (as
traditional legal theory claims to do) is doomed from its inception. Second, these
scholars argue that attempts to give such neutral analyses of law only undermines
the ideals of the analyst by making her beholden to a faulty notion of “the facts” of
analysis. Finally and most sinisterly, such approaches serve to conceal one’s own
ideological prejudices behind a mask of pseudo-impartiality. Attempts to define and
study the “essence of law” only serves to objectify one’s own beliefs and conceal the
fundamentally political nature of courts and legislatures.

We can see that CLS and its international legal kin, sometimes referred to as
the “New Stream” of international legal theory, represent the flip side of Austin’s
criticism. Whereas Austin began with a highly precise conception of genuine law
and thereby shut international law out of his analysis, the New Stream seeks to show
that international law cannot be systematized, conceptualized, or defined in any
determinate fashion. Therefore, the argument goes, we ought to reject any analysis
that claims to do anything beyond asserting its own ideology or deconstructing the
notion of an objective international law. Austin, hoping to come to an adequate
understanding of what law as such is (in what I have previously described as a
Platonic fashion), developed a highly abstract object for his inquiry, so abstract that
it seemed to bear little resemblance to our ordinary use of the word “law.” CLS
and the New Stream hope on the other hand to cast suspicion upon any purportedly
objective account of the nature of international law and wish to reject any project
that seeks to define it.

While unacknowledged in the literature to my knowledge, the New Stream of
international legal scholars seems to offer two different but allied approaches to the
analysis and criticism of international law. The first approach, found most notably in
the work of David Kennedy among others, lacks any direct criticism of international
law as such. Instead such an approach prefers to “change the subject,” as it were,
away from the conventional analysis of this law and towards a sort of structuralist-
anthropological analysis of the theory and practice of international law. This makes
it seem as though the international legal scholar was an anthropologist attempting to

29 We should be careful to note that at best CLS can be understood as a loose group of
scholars with different assumptions, methods, and agendas. See Altman (1995). Moreover,
CLS scholars, particularly those in international law, often eschew systematic thinking,
preferring to express their ideas elliptically, making summations of their ideas difficult. For
another discussion of these issues see Carty (1991).
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understand the practices, beliefs, and conceptual schemes of some sort of strange,
foreign culture composed of jurists. By doing so, Kennedy hopes to make the familiar
and vexing distinctions of international legal theory (such as “law” versus “politics,”
“force” versus “right,” and “sovereignty” versus “constraint”) decidedly unfamiliar,
thereby “exposing” their arbitrary nature:*

Taken together, this methodological reformulation seeks to unify the historical, theoretical,
doctrinal and institutional projects of the discipline. My method is to begin by focusing
on argumentative patterns — patterns of contradiction and resolution, of difference and
homology — which are reasserted in the materials of international law history, doctrine,
and institutional structure. The project thus begins with a certain unsettling of the stability
of differences both within and among the materials about international legal history,
doctrine and institutions (Kennedy, 1996, 239).

Such an approach is intended to liberate our understanding of international law
from its confining conceptual structures, now exposed as wholly arbitrary, thereby
reinvigorating the discipline and opening it up to novel forms of analysis and
argumentation.’!

This “changing the subject” advocated by Kennedy and others, taken on its
own, does not amount to any deep criticism of the theory of international law in
its more traditional forms. A traditional theorist, for example, could understand the
standpoint of an anthropologist, and concede that from such a position a vast number
of theoretical distinctions and legal practices may in fact seem unusual, even strange.
However, such a theorist does not need to accept that for this reason they ought
to be abandoned or that they are merely arbitrary. Such a principle of charity is a
necessary part of any good social scientific method — we should assume that there is
a rational basis for social practices until it can be shown otherwise. There are plenty
of reasons why a stranger to a set of social practices can remain an outsider to them,
but nonetheless accept that they make sense in some form or other, and thus are a
good thing.’> Much debate in international legal theory revolves around advocating
a particular approach to international law for a variety of reasons (some political,
some conceptual) and towards a variety of ends. They frequently are not neutral
and do not purport to be mere descriptions of legal practices, although this is not
necessarily the case (I will discuss this point further in the next chapter).

The exposé offered by Kennedy and related scholars is only decisive if one
accepts the premises of structural anthropology upon which it is based on the one
hand, and that we would be better off if we ignore the traditional distinctions on the

30 The method advocated by Kennedy is consciously indebted to Michel Foucault and
other structuralist anthropologists.

31 As Kennedy puts it: “[M]y aspiration is to begin releasing the discipline of public
international law from a constellation of images of law, politics and the state which seemed
characteristic of the field...” (Kennedy, 1996, 238).

32 See Risjord (2000). Risjord in fact begins with the assumption of rationality and from
there discusses the problem of irrationality. Thus it is safe to assume that simply transforming
oneself into an anthropologist does not justify the assumption that one’s subjects are not
rational and that their practices do not stand in need of justification.
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other. Kennedy does not seem to offer any independent justification for structuralism
(not an uncontroversial anthropological theory), nor does he attempt to explain how
abandoning the prevalent discourse regarding international law somehow makes
things better (beyond the tautology that we are better off because we are no longer in
the dominant discourse). In addition, Kennedy’s steadfast refusal to offer a positive
theory of international law in the place of the traditional ones gives the thoughtful
reader good motivation to refrain from accepting his argument (taken in isolation) as
the final word on the matter.

Thus, in order for Kennedy’s approach to have any theoretical bite, for the New
Stream to function as an effective critique of international law, it cannot simply
change the subject but must develop an additional criticism of the traditional
practices and assumptions of international legal theory. Were such a critique
effective, Kennedy’s anthropological program would make sense, or at a minimum
such a critique would suggest that we ought to abandon the traditional assumptions
and methods of international legal theory. This sort of critique is offered by one
of Kennedy’s fellow swimmers in the new stream, James Boyle, in his frequently
cited article: “Ideals and Things: International Legal Scholarship and the Prison-
house of Language” (Boyle 1990). For Boyle, the point is not simply changing the
subject in international legal theory, but rather to offer compelling reasons why the
subject should be so changed, what the fundamental mistake lying behind traditional
theoretical accounts of international law in fact is. Thus, in order to understand the
New Stream as a genuine critique of international law, we ought to examine the
merits of the analysis offered by Boyle.

For Boyle, the problem with conventional legal theory is its pernicious tendency
to “turn concepts into things” by a process that he refers to as reification. To explicate
this notion, Boyle outlines some of the various projects of conventional international
legal theory (“trying to give a convincing account of the normative source,”
“describing a normative meta-system,” “the creation of models, etc.”) (Boyle 1990,
328) at the outset of his article and then concludes:

All of these activities have been described as “definitions” of international law, or
as attempts to answer the question “Is international law, law?” It is still true, despite
Wittgenstein, that when people feel unsure as to what they should be doing, they try to
define the essential elements of their activity and thus, like medieval philosophers, to find
refuge from the world in a prolonged contemplation of the word. My thesis in this article
is that this fascination with definitions is not simply a “mistake”. Indeed I will argue that
it is the manifestation of something rather more important: a pervasive reification that
operates on the level of everyday politics as well as in the conceptual netherworld of
international legal scholarship (Boyle 1990, 328).

Boyle’s point here is that there is a common and completely faulty human tendency
to understand concepts and words, uniquely human, social creations without an
essence in themselves, as though they were wholly independent things available
to an objective analysis. Malleable and wholly contingent entities are given the
properties of physical objects, immutable and analyzable.

This human tendency towards reification is both ubiquitous and generally
innocuous. However, it can have its destructive side when it is used to conceal
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serious and contentious political doctrines by claiming to be simply giving a neutral
description of a concept or possibilities are foreclosed because they cannot be
justified by such a description. This is the problem with the traditional theories of
international law, where ideologies are allegedly hidden behind purportedly objective
doctrinal and conceptual analyses. Such acts “rely on the power that can be exercised
by incorporating a contentious political choice into the act of ‘representation’.” By
claiming to be merely a reporter (or a neutral theorist), ideologically loaded choices
can be passed off as mere “definitions” or representations of their objects. Deploying
such a method, one can slip a political and moral agenda under the radar of political
struggle in a particular debate. Reification, then, is the attempt to pass off contentious
views as simple facts, such as when one claims that marriage is (by definition)
a relation between a man and a woman, or that by their very nature the African-
Americans are unfit for complete citizenship. For Boyle, then, the key weakness of
traditional theory is its attempts to cloak the theorist’s deeply felt political values
within a purportedly neutral theory or description of international law.

Boyle uses this notion of reification to attack both the natural lawyers and the
positivists, arguing that insofar as both claim to be giving definitions of law, they
fall into an intractable set of problems (Boyle 1990, 328). “Through the use of
hypothetical examples and ingenious scholastic conceits, both have attempted to
show that they rather than the other group have actually discovered the ‘essence’ of
law in general and international law in particular” (Boyle 1990, 330). Because the
two presuppose that there is a timeless essence to law, but paradoxically enough find
this essence in competing sources (for the positivists, the consent of states, for the
natural lawyers, the dictates of right reason), their arguments must inevitably prove
inconclusive.

Theorists founded their discussion of sources on a definitional question. They claimed
that the authoritativeness of their arguments depended on the “universal quality” of their
definitions of law. Yet they could only be convincing when they covertly appealed to
some “purpose,” be it the operational perspective of practitioners, or the teleological
perspective of internationalists. In order to maintain their arguments, they had to believe
(or at least, seem to believe) that their purpose was woven into the essence of law (Boyle
1990, 339).

The pointhere is that any purported definition of a social construct such as international
law must be circular, presupposing some position or “purpose” (here the interests
of either the internationalist or of the practitioner) that is wholly arbitrary from a
theoretical standpoint and lacks independent justification. This choice of purpose
then determines in a more-or-less logical fashion the choice of essences attributed to
law as well as to its key features. But this initial choice must remain unjustified, and
thus the definition of law offered by the international legal theorist must ultimately
remain arbitrary.

Thus, conventional international legal theory according to Boyle suffers from a set
of misguided “medieval” metaphysical principles. This critique comes from neither
a political nor a social-scientific perspective, but rather rejects the methodological
prejudices of international legal scholarship and its underlying philosophical
assumptions.
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[O]ne would have to embrace a complicated and unlikely set of ideas in order to believe
that there was some point to a search for the “essence” of law.... For a start, one would
have to ignore the central insight that “social constructs,” such as law, do not have some
pre-existing shape prior to human intervention. The idea of finding the essence or the real
source of law distracts us from the reality that, in a very important sense, it is being created
by our categories and definitions rather than being described by them (Boyle 1990, 332).

Thus the central methodological assumption of conventional legal theory, that one
can give a neutral account of a “social construct” such as international law, is in
fact false and, because of this, traditional international legal scholarship is grossly
misguided. Rather than merely describing this object, international legal theory is
creating an object and passing it off as “the way things are.”

There is a political consequence to reification for Boyle. By inadvertently reifying
its central concepts, traditional international lawyers and theorists hamstring many
of the goals that the theorists themselves usually seek to promote: peace, dignity, and
justice. By delineating what can and cannot be done in the name of international law,
reifications construct fictitious barriers that only hinder the utopian ideals embedded
in the internationalist value system that most international lawyers adhere to. Since
such barriers lack any philosophical basis and play no useful role in securing the
dividends that such scholars hope to achieve from a just world order, they are best
abandoned.

What I am arguing is that it was never the essential meanings of words that allowed us to
do the good things we associate with the rule of law. Nor was it the essential meanings
of words that caused the Lochner case,’® the Korematsu case,* or any other decision.
In all of these cases, inescapably political choices are made — some of them systematic,
some substantive. The utopian aspect of these choices does not come from any a-political
process of neutral reason, but from the struggles and ideals of courageous men and women
(Boyle 1990, 351-52).

The utopian goals (that Boyle steadfastly maintains are political goals) embodied
in international law are only hampered by attempts to base a theory of law upon
a definition of the word “law” or the essentialism of “medieval metaphysics.”
Through reification, international legal scholars have built their own prison from the
assumption that their ideals would be best served through a semantic analysis. It is
Boyle’s express aim to free us from this prison.

Koskenniemi’s Critique

A third prominent postmodern critique of international law comes from a number
of related scholars, but was most famously articulated by the Finnish international
lawyer and diplomat Martti Koskenniemi in his lengthy and oft-cited work From
Apology to Utopia (2005). While Koskenniemi shares many features of Boyle’s
skepticism and Kennedy’s anthropological turn, there is enough novelty to his

33 Lochner v. New York, 198 US 45 (1905).
34 Korematsu v. United States, 323 US 214 (1943).
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approach that it merits a separate discussion. While Boyle’s approach is based on
a general critique of reification in law that could easily apply to other legal fields,
Koskenniemi’s critique exploits certain structural weaknesses particular to the
international legal regime.

For Koskenniemi, at the heart of international law is a contradiction, undermining
any claim that it might be “law” in ameaningful sense. The dilemma that Koskenniemi
points to involves two basic incompatible features of the international legal system,
its apologetic character and its contrary utopian character. First, international law is a
creation of states developed both through their actions and through their agreements
with each other. From analyzing these behaviors, international lawyers must deduce
the formal legal rules and cobble them together into a single, coherent legal system.
This means that international law is in some sense a descriptive enterprise, analyzing
empirical data and teasing out the norms that govern their behavior. Unfortunately,
he argues, this means that international law is always going to be an exercise in
apologetics: the more the law is based on observable state behavior, the more
international lawyers are reduced to apologists for states of affairs that the law
itself had no real voice in shaping. However, if the international lawyer ignores the
actual behavior of states, she loses her connection with actual international politics
and becomes increasingly more utopian and prescriptive and thereby becomes
increasingly less relevant.’® In neither cases is there law in any meaningful sense.
As he describes this dilemma: “These intellectual operations do not leave room for
any specifically legal discourse. The two distinctions have not been and... cannot
be simultaneously maintained. Lawyer’s law is constantly lapsing either into what
seems like factual descriptions or political prescription” (Koskenniemi 2005, 16).

Thus, international law is forced into a contradictory state of affairs. It must
prescribe behavior to states and other relevant political entities. However, unlike
ethical or religious prescriptions, international law claims to be more than purely
normative — it is not ethics. Rather, it purports to be an empirical fact, that can be
discovered through observing the behavior of states and this grounding is essential
to its viability as a legal system. For, “If law had no relation to power and political
fact, it would be a form of natural morality, a closed normative code which would
pre-exist the opinions or interests of individual States” (Koskenniemi 2005, 18).
However, if it is too closely aligned with actual state behavior then it is merely a
recording of what states do, and resembles empirical social science or history, not a
normative field.

Traditional theorists of international law have tried a variety of strategies to
overcome the apology-utopia dilemma by papering it over or explaining it away. It
follows that much of Koskenniemi’s critique as developed in From Apology to Utopia
is not aimed at international law per se, rather it is a critique of theorists who deny
or overlook the contradictions at the heart of the legal regime. Thus, Koskenniemi’s
rejection of international law is not as much a rejection of international law in the
fashion of realists as a rejection of traditional ways of thinking and talking about

35 “A law which would base itself on principles which are unrelated to State behavior,
will or interest would seem utopian, incapable of demonstrating its own content in any reliable
way” (Koskenniemi 2005, 17).
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international law. As set out in the subtitle of his work, his target is “international
legal argument,” not international law per se.

Thus, we can see that like the realists, New Stream international lawyers suggest that
“law” is indistinguishable from “politics,” but each has something very different in
mind when they so speak. Unlike the realists, the New Stream does not merely subsume
or reduce law to politics (describing international law as mere epiphenomena), but
instead seeks to show that the two are so intertwined that any attempt to separate them
through a conceptual analysis can only be an act of philosophical bad faith. Theories
of law only hamstring efforts to realize utopian goals, political goals that ought to take
precedence over theories and concepts. The point here is not to reject international law
as such, but rather to deny the utility of any #heory of international law. Traditional
questions such as whether international law is really law or whether it is distinct from
politics presuppose for the New Streamers that there is some thing called international
law available for objective description, an assumption that is bound up with the
dubious process of reification. Thus, like the realists, the New Streamers reject the
autonomy of international law (its independence from politics), but unlike the former,
they do not consider this rejection to be damning for the utopian aspirations of the law.
International law is one more tool for the activist to realize her utopian goals, albeit one
blessed with the faux veneer of a non-political form of legitimacy.

The New Stream scholars will have successfully rejected international law if
they can show that all possible theories available for the analysis of international
law entail such reification. This, then, is the most explicitly philosophical critique
of international law of the three skepticisms discussed in this chapter. It is also the
most radical challenge to a positive, constructive theory of international law. Insofar
as the New Stream does not rest its critique of international legal theory on a highly
specified definition or on the empirical analysis of actual political events, but rather
on the nature and purpose of theory itself, it is involved in a deeper project than that
of Austin or the realists. Responding to these charges will ultimately require delving
into some heavy epistemological, metaphysical, and methodological questions
regarding the nature and purpose of definitions, essences, objects, and even human
society itself. This issue is a metaphysical and methodological one regarding the
nature and ontology of social objects, that is to say the nature of the institutions,
practices, and concepts that comprise human social life. If the only possible accounts
of these objects entail reification, then the New Stream will have successfully proven
its case and the turn towards Kennedy’s anthropological approach will be justified.

However, there is an even larger issue lurking behind the criticisms of the New
Stream theorists. This more abstract question revolves around the ultimate nature
and purpose of theoretical inquiry. Precisely what do we hope to achieve through
the formation and development of a theory of international law? Why engage in
such activities in the first place? If the claim to merely describing the pre-existing
phenomena that we dub “international law” is in fact fraudulent, is there nothing
to be gained in an exploration into the philosophical nature of this law? (I can
think of no international lawyer who would claim that law is distinct from politics,
although they might disagree with the New Stream about what this claim entails.)
The radical criticism of international legal theory developed by Boyle, Kennedy,
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and Koskenniemi, among others, requires a deep re-thinking of the nature of such
a theory and its positive (and negative) roles in the construction of a world society.
I will argue in the next chapter that while the New Stream gives us good reason
to reflect upon the nature of such theories, it does not in fact provide grounds for
rejecting these international legal theories en totum.

As with the broader Critical Legal Studies movement, the New Stream has not
caught fire within the international legal community. While widely praised, their
works have not greatly transformed how international lawyers think and write
about the law. The vast majority of studies in major international law journals
reflect the reified conception that Boyle attacks and do not dwell on Koskenniemi’s
concerns. There are reasons for this that have nothing to do with the epistemological
conundrums to which these scholars refer. Rather, as I will argue in the next chapter,
it is because international law is not first and foremost a political system but a
social institution that these traditional ways of thinking about law remain. That is,
international law is best conceptualized as the practice of a group of elite scholars,
an epistemic community, that delineates the nature and scope of international law
and regulates its usage. It is not the actions of states that truly matter for determining
international law, but how these acts are interpreted by this community of judges,
lawyers, and scholars. This is to say that international lawyers make the law, not
international actors.

Conclusion

As we have seen, the critics of international law are numerous and together they have
formulated some profound challenges for any constructive theory of international
law. However, while they remain unified in their skepticism towards international
law, they are highly fragmented in their respective agendas as well as in their
philosophical assumptions and methods. The point of this chapter has not been to
simply survey the criticisms that presently exist, rather to “raise the bar” for any
successful theory of international law. These criticisms, where cogent, have dictated
some of the criteria that a successful theory must meet or at least the objections
to which any adequate theory must be able to respond. Assuming I have done my
work adequately here, we now have a good grasp of what we cannot expect from a
good theory of international law. That is to say that a theory that expects to succeed
in describing the nature and structure of international legal norms must keep these
criticisms in the forefront of analysis in order to avoid falling prey to them.

Of course, I believe that these criticisms are not the final word on the subject and
are certainly not grounds for abandoning the project of constructing a positive theory
of international law. In the remaining chapters I will attempt to articulate a theory of
international law that will respond to the criticisms laid out here. I will respond to
these theorists in a two-fold fashion: first, [ will argue that beneath a number of these
criticisms lie mistaken philosophical assumptions that invalidate their seemingly
most persuasive criticisms. To this extent, some criticisms never get off the ground. I
have provided this sort of response to a certain degree in this chapter (most noticeably
with regards to John Austin’s “Platonism” and Kennedy’s structuralism) but I will
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continue this project in later chapters. Second, I will formulate a conception of
international law (and international legal theory in general) that can withstand those
objections remaining after such scrutiny. An adequate understanding of the nature of
international law, as well as its content on a specific set of issues, will show that there
is good reason to believe that international law is both a fact within international
relations as well as a worthy compatriot for proponents of world peace.
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Chapter 2

Conceptualizing International Law

In the previous chapter the notion of a “definition” of international law played a key
role in a number of the skeptical views of this legal system. In fact, virtually all of the
forms of skepticism discussed there based their criticisms upon some particular (and
sometimes wholly implicit) understanding of what international law in fact is. Given
this, a positive account of international law should begin with a discussion of the
proper method for conceptualizing it. Such an approach will be guided by a number
of different concerns, and thus I will have to carefully consider what is involved in
the kind of definition I am employing before going any further. Once a satisfactory
method for conceptualizing international law is provided, I will be in a better position
to explicate what the law says about particular subjects in international law, the topic
of Chapters 4 and 5.

Alarge number of factors are relevant in formulating our definition of international
law, as it must serve a number of different functions. For example, the net should
not be cast too wide, resulting in an overly broad definition, making it impossible to
distinguish between proper and improper uses of the term.! On the other hand, the
approach must not be too narrow, leaving important elements out of our analysis.
Finally, while traditional definitions of law offered by thinkers such as Bentham,
Grotius, Austin, among others may be useful guides to understanding international
law properly, we should not conclude that there already exists a definitive concept
of this legal system. Finally, we should keep the skepticisms outlined in the previous
chapter firmly in view in developing our own positive theory. Thus, our definition
of international law will be guided by a vast number of concerns that, I believe, will
allow for a much richer and more fruitful understanding than those traditionally
offered in the opening of a typical treatise on international law.

In this chapter I will argue for what I will call a non-reductionist definition of
international law. Roughly put, the non-reductionist view understands international
law as the set of norms (or rules) that have a characteristically legal quality and
extend beyond the boundaries of internationally recognized entities in terms of
both their jurisdiction and their grounds of legitimacy. 1 have labeled this definition
“non-reductionist” simply because it refuses to interpret the actions or norms of
one particular type of agent, such as states, as definitive of international law in its

1 For example, Hersch Lauterpacht defines international law as “the body of rules of
conduct, enforceable by external sanction, that confer rights and impose obligations primarily,
though not exclusively, upon sovereign States and which owe their validity both to the consent
of States as expressed in custom and treaties and to the fact of the existence of an international
community of States and individuals” (Lauterpacht 1970, 1). It is hard to imagine what rules
would not fit under a definition of this sort.
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entirety. In fact, this definition is neutral as to the ultimate sources of international
law (more on this later). This distinction will become clear shortly, when I contrast
this approach to the “sovereignty thesis.” I will argue that such a definition, however
general, serves adequately as the basis for explicating a philosophy of international
law (that is, it will explicate what the nature of international law is) on the one hand,
and as the basis for jurisprudence (a development of the laws in international law)?
on the other.

Philosophically speaking, this definition will rest upon a conception of law as
a social practice carried on by an epistemic community (in this case, international
lawyers), a type of structured human endeavor that is defined by the set of rules
constituting it. Jurisprudentially speaking, I will attempt to use this non-reductionist
approach to explain what the best legal analysis is on several key issues (legal
personality and humanitarian intervention in particular) in later chapters and
ultimately how such concepts can respond to some of the criticisms outlined in the
opening chapter. The primary job of this chapter will be to explicate and justify this
approach to conceptualizing the law. In the next chapter, I will contrast it to other
leading and, I will argue, less satisfying approaches to understanding the nature of
international law.

Of course this non-reductionist approach can only be understood as a working
definition of sorts. It cannot be judged in isolation, but should be evaluated only at
the end of this work, when its most significant consequences have been elaborated
and grasped. As this process unfolds, this definition will be modified given further
insights about the social practices that it is attempting to analyze. Only if this
definition allows for an understanding of international law that effectively answers
the significant criticisms discussed in the previous chapter, seems to grasp the core
extant international legal practices, and remains intuitively satisfying will the non-
reductionist approach be adequate. Whether I have developed an adequate account
of international law will depend upon whether I can meet these admittedly lofty
standards, and this can only be adequately ascertained once the theory has come to
adequate fruition in the later chapters.

This chapter will consist of three sections: first, I will approach the broadly
methodological question regarding the nature of the “object” that I am attempting
to describe in this work (that is, international law). This part, although admittedly
abstract and removed from some of the more substantial aspects of this work, will
allow me to properly respond to the objections leveled by Boyle that were discussed
in the previous chapter. Then I will explicate the nature of the non-reductionist
definition of international law itself, outlining some of its key features. Having
completed this, I will then turn briefly to the relation of facts and values (or the “is-
ought” problem) in the approach that I am advocating, as this is an important issue
for my overall take on the law.

I should warn the reader that much of this chapter (and the next) will be
strictly philosophical in nature and will be abstracted from law as it is familiar to
practitioners. This is necessary because, as mentioned in the previous chapter, the
critique that Boyle has made regarding international legal theory is a philosophical

2 I will discuss this distinction in greater depth later in this chapter.
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one. Boyle does not engage with the rules of law or with the nature of global politics,
but rather with the philosophical and methodological problems that arise when one
sets out to conceptualize international law and theorize about it. Thus, the proper
response to Boyle requires all of the tools that the philosopher has at his disposal
in order to avoid his skeptical conclusions. While this will be far removed from the
actual structures of international law, it is necessary for the theory of international
law to get off of the ground, as it were.

The Ontology of Social Objects: Beginning to Answer the New Stream

In the previous chapter, Boyle raised some powerful objections to traditional projects
aimed at grasping the essence of international law. Citing Wittgenstein among others
as the basis of his critique, he asserted that any attempt to define international law
was dependent upon a host of untenable metaphysical beliefs. Attempts to grasp
an essence in international law as though it were susceptible to non-partisan,
objective descriptions missed the fundamental ambiguity of (what Boyle refers to
as) concepts. The first relevant question regarding definitions of international law is
whether Boyle’s fundamental criticism is correct, and this will depend upon whether
I can formulate a conception of definitions that does not entail reification. I will
show that throughout his argument Boyle relies upon a notion of a “concept” that
is too simplistic, and that there are ways to develop a concept of law that are not
metaphysical in nature. However, despite these flaws, his criticisms will provide an
excellent vantage point to reflect upon the method that I will utilize throughout this
work.

It is important to be careful with language before making blanket generalizations
about the various projects of traditional international legal theory as well as the
conception of a definition upon which each rests. Not all definitions are of a kind,
not all metaphysical commitments are “medieval.” It is important to delineate
precisely what is involved in developing a good definition before rushing to
join Boyle in his skeptical conclusions.® In this section, I will attempt to outline
a method for constructing a “definition” of international law that avoids the
pernicious metaphysical assumptions that Boyle attributes to conventional theories
of international law.* By using some recent anti-foundationalist approaches to
social phenomena found in philosophers such as Wittgenstein, Nelson Goodman,
and John Rawls, I will argue that some definitions of international law can be both
useful (that is, they allow theorists and practitioners to delimit proper from improper
uses of the term) and defensible (avoiding the dubious metaphysical commitments
to which Boyle refers). The non-reductionist approach is just such a means of
conceptualizing the law.

There are numerous kinds of definitions, each with a unique set of epistemological
and metaphysical commitments. Looking up a word in the dictionary is only one,

3 See H.L.A. Hart’s insightful analysis of definitions (Hart 1994, 13—17).

4 Twill use the terms “definition” and “conceptualization” interchangeably in this chapter.
Other terms, such as “characterization” might equally apply to this approach to understanding
international law.
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very narrow conception of a definition. There are many other kinds. For example,
if one is trying to describe a climbing expedition and uses visual cues (“this salt
shaker is Mt Everest”), one has defined something (one has ascribed a meaning to
something), but there is no commitment to the belief that the salt shaker represents
something beyond this particular context, no grand metaphysical link between the
salt shaker and the mountain (these are usually referred to as stipulative definitions)
(Yagisawa 1995, 185-6). Similarly, one can safely define the king in chess according
to the rules of chess (the rules of the game defining the nature and function of the
king) without being beholden to anything existing beyond the game of chess (the
king can be represented by a seashell or a mark on a paper or a piece of carved stone).
In such a definition, one need not concede that there is a metaphysically permanent,
unchanging “thing” called “chess” existing in a Platonic heaven in order to carry out
such a procedure, only a game played by human beings that has a certain set of rules.
However, the description of the king’s nature is not arbitrary, it is actually essential
to the game of chess (were one to begin moving the king two spaces instead of one
in a single move, one would by definition not be playing chess). In these cases,
importantly enough, the definition is neither arbitrary nor does it commit one to the
belief in anything beyond the activity of playing chess.’

The designation of the salt shaker as Mount Everest and the king as fulfilling its
proper chess role are very different from the kind of definition found in Webster s.
They are not arbitrary (that is, they are not subject to change, given the constraints
of chess or the situation description of Mount Everest), but rather denote a social
practice, a shared collective activity that works based upon some commonly shared
assumptions. These assumptions can frequently be codified or made explicit as a set
of rules that give the practice its particularity and distinguish it from other types of
practices. They can also change over time. The rules of chess regarding the movement
of pieces, for example, distinguishes it from checkers that can be played on the same
board even with the same pieces. In each case, in each social practice, there are a
set of rules that more or less define the nature of the relationships presupposed by
the agents involved, in part dictating the acceptable means to achieve a goal and
other times defining the goal itself (a checkmate is meaningless outside of chess, for
example). These rules comprise what is involved in a definition of a social practice,
what it is that makes the practice what it is and distinguishes it from other types of
practices. A definition for international law as a kind of practice is somewhat closer
to these examples of chess and story-telling than to other forms of definition.

What Boyle has in mind is much closer to contemporary debates in the United
States surrounding the morality of abortion. In these cases, how abortion is defined,
whether it is seen as “the medical procedure in which a fetus is extracted from
the uterus” or as “the butchering of an unborn baby” (to use some not uncommon
examples) is crucial for gaining leverage in public debates. All sides of these sorts

5 As Saul Kripke has pointed out, even were there other, postulated worlds where kings
were allowed to move two spaces instead of one, this would not get us out of the necessary
connection between the game chess and its rules in this universe. One could say in Kripke’s
terms that “chess” is a kind of rigid designator. See Kripke (1980).
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of disagreements hope to win the argument through definition alone.® Similarly, they
hope to skirt any thorny moral or scientific problems (is a fetus really a baby?)
by simply selecting the definition that suits their own agenda, acting as though it
was obvious that it were simply “the right one,” most accurately describing the
facts at hand. Boyle is right in claiming that such efforts are suspect, and were
the definition offered in this chapter to be of this kind, it too would not be worth
serious consideration. However, these approaches to the definition of abortion are
not suspect because of some omnipresent process of reification as much as they are
suspect because of faulty, biased reasoning masking itself as impartiality. There is a
difference between these two kinds of definitions, however, and Boyle’s conflation
of the two begins to illuminate some larger problems with his overall view.

I have used the example of the game of chess above in order to suggest that there
are “things” that exist (sets of social practices) that do not have the metaphysical
baggage Boyle attributes to medieval philosophy. International law is in fact just
such a thing. Chess exists as a social practice with a clearly defined, well-understood
set of rules (with scarce variation in different places) and thus lends itself nicely to a
precise definition. International law, while certainly not so clearly or easily grasped
as the rules of a board game, can be explicated, understood, and defined without
appealing to an immaterial heaven of Platonic forms or deduced from axioms.
Procedures for the definition of social practices are neither wholly arbitrary, nor
are they determined independent of the practices themselves. It is not up to you or
me (or any other particular person) to conjure up a definition of international law
ex-nihilo (and thus pace Boyle, it is not a “concept” by any recognizable use of the
term) any more than it is up to you or me to determine the rules of chess (that is
similarly not a concept). Social practices are social objects, they are neither entities
sui generis, nor are they the product of the whims of any particular person (or even
a group of people).

Not only does such an approach to definitions find credence in common, everyday
practices, but in addition, it has a strong philosophical pedigree stemming back to
one of Boyle’s own philosophical influences. Wittgenstein, in his Philosophical
Investigations, argues that the rules and structures that guide any particular language
game are not the product of any individual’s conscious choices, but rather stem
from shared, collective understandings that comprise what he refers to as a “form
of life.” Such public understandings of behavior are necessary not only for any
utterance to be true or false, but more significantly, to be meaningful. In this passage
of the Investigations, Wittgenstein confronts himself with the problem of private
experiences, that what we experience is ultimately publicly unverifiable. His skeptic
poses an objection:

The essential thing about private experience is really not that each person possesses his
own exemplar, but that nobody knows whether other people also have this or something
else. The assumption would thus be possible — though unverifiable — that one section of
mankind has one sensation of red and another section another (Wittgenstein 1963, 272).

6 Yagisawa (1995) calls this a “rhetorical definition” (“definition”).
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And in response to an imagined interlocutor, Wittgenstein argues that there isn’t an
explicit agreement standing behind the rules of a linguistic practice. That is, we don’t
determine meaning by explicit agreement but rather by shared agreement embodied
in the practical use of language:

“So you are saying that human agreement decides what is true and what is false?” — It is
what human beings say that is true and false; and they agree in the /anguage they use. That
is not agreement in opinions but in form of life (Wittgenstein 1963, §241).

Thus, contra Boyle, on Wittgenstein’s view the rules that define social objects
(understood in my analysis as social practices) are neither subjective, nor are they
the product of some explicit agreement that could be consciously changed by an
individual by fiat. They are public in nature and get their meaning from the public
practices themselves, whatever their ultimate rationale may turn out to be.’

Given that there is no otherworldly metaphysical source for the analysis of
international law, the guide to a proper definition of this law must be an empirical one.
This is to say that our guide to understanding international law as a social practice
must be the intuitions and utterances that are taken to be international law by those
who are generally understood to be in the know.® Just as an anthropologist must seek
to understand a particular ritual (say, the Eucharist) by examining the native use of
the term designating the ritual (in the practice of Catholicism as well as that of the
Protestant sects that have a ritual by the same name) and from there understanding
its defining features, one must look at the actual practices and understandings that
guide the lawyer in her normal activities. Theological considerations may enter into
a study of the Eucharist but only through the understandings of the actors themselves
— otherwise this approach would likely fall back into reification (as these theologians
would surely seek to put their own biases into the study). Only if international law
is viewed as a sort of practice that can be studied empirically, what international
lawyers do as members of an epistemic community rather than what they say they
do in their theoretical endeavors, can theorists hope to escape Boyle’s reification
objection.’ The validity of any theory, then, is not its logical or conceptual soundness,
but its relationship to the facts as they are understood by those in the know. !

7 The point to this paragraph has not been to claim Wittgenstein’s blessing on the
entirety of this work, but rather to use Boyle’s own influences against him, and suggest on
Wittgensteinian grounds that some of the assumptions embedded in my analysis are stronger.

8 Those who are “in the know” are those who the rest of society take to be in the know.
In this case, it is the judges, lawyers, scholars, and others who are recognized to be experts
in their field. There will be debates around certain characters (autodidacts, for example), but
regardless, the general consensus confirms the general principle.

9 To this extent, one might say that there is an “epistemic community” of international
law, comprised of lawyers, scholars, and diplomats who know what international law is. For
more on the notion of an epistemic community see Adler and Haas (1992) and Abiew (1999,
13-16).

10 As Verdross puts this in relation to international law, “A delimitation of an object
advances knowledge only if it does not break the connection given to us by experience. It
follows that neither more nor less concepts should be formulated than those necessary for
comprehending the totality of phenomena” (Verdross 1949, 436).
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Of course this empirical approach does not mean that every single invocation
of international law will be on a par with every other. A theory cannot be expected
to account for every use of the term “international law,” if for no other reason than
that the trained practitioners themselves disagree about the content of this law itself.
“International law” is not a natural kind such as exists among biological species
(cows, ducks, paramecium, and so on) where simple laws of induction require that
all members of the species conform to a highly specific definition save a few highly
specified exceptions. Just as an attempt to describe the rules of chess would have
to eliminate from its definition a group of children who were moving chess pieces
(consisting of “Horsies,” “Castles,” and so on) on a grid, but were in fact playing
checkers, a good definition of international law will similarly eliminate improper uses
of the term.!"" Any satisfactory and simultaneously useful definition of international
law must not only be rooted in the practices and understandings of those who are
in the know, but must simultaneously provide some kind of “critical bite,” some
manner of carving up the social practice in a constructive fashion.

This conception of law as a practice rooted in the expertise of an elite epistemic
community can be helpful for understanding the relationship between international
politics and international law. If political leaders wish to participate in the discourse
of law, they must adopt the language and attitudes of those in the know (usually, it is
the task of legal advisors to assist in this project). The political leadership does not
get to decide what is or is not allowed in this discourse. They may choose to ignore
the law or violate it, but they cannot make it up.

The criteria for a good definition of international law as I have set them out here
are three-fold: first, this definition must fit with the current practices of those who
are in the know, the international lawyers themselves. Second, it must not simply
catalog the uses of the term “international law” by these people (who admittedly
may disagree among themselves), but must in addition provide something “critical,”
something that separates the wheat from the chaff in international legal discourse.
This is simply to say that it must be coherent. Finally, it must produce satisfactory
results, results that have theoretical interest. Such an approach to conceptualizing
international law will allow us to establish a theoretical foothold that avoids the
central objections raised by Boyle.

The method that I will advocate to describe such an approach to defining
international law relies upon a form of coherentist epistemology known as
wide reflective equilibrium. According to such an approach, first formulated by
Goodman and famously used by Rawls (1971), the effort to define an object (or
for our concerns, a social practice) is determined by an equilibrium relationship
between a theoretical model (or definition) and a set of practices or intuitions that
this definition describes. Such a process conceives of definitions as an attempt to
adjudicate between the objects one is describing and a set of guides or principles that
capture these objects with greater or lesser fidelity. This former domain, in turn, is
delineated by the common and pre-theoretical uses of a term. Rather than assuming

11 Tt is of course true that in many cases one will not know precisely which invocations
of the term “international law” are improper until a definition has been elaborated. However,
I do not see this as a serious problem.
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an essence of a concept beforehand and from there judging whether this or that use
of a term in common speech is appropriate (the definitional-semantic approach that
I associated with Austin in the previous chapter), the essence of a thing is inferred
from its common uses and subsequently captured in a constructed definition. Thus,
the formation of a definition consists in a relation between a theory and that set of
phenomena that this definition is purporting to describe.

In his exposition of this doctrine, Goodman usefully applies it to the analysis of
our ordinary understanding of words. According to Goodman, the formation of valid
inductive inferences in science is simply a special case of the process of finding the
appropriate definitions for words in ordinary language:

The task of formulating rules that define the difference between valid and invalid inductive
inferences is much like the task of defining any term with an established usage. If we
set out to define the term “tree”, we try to compose out of already understood words
an expression that will apply to the familiar objects that standard usage calls trees, and
that will not apply to objects that standard usage refuses to call trees. A proposal that
plainly violates either condition is rejected; while a definition that meets these tests may
be adopted and used to decide cases that are not already settled by actual usage (Goodman
1965, 66).

Rather than a simple list enumerating and categorizing all of the accepted meanings
of a word, reflective equilibrium offers an expression (in Goodman’s sense) or
definition that puts into a systematic form as many common uses of a word as
possible. Thus, there is a “dual adjustment between definition and usage, whereby the
usage informs the definition, that in turn guides extension of the usage” (Goodman
1965, 66). An adequate definition of a word will be one that captures a vast majority
of the commonly accepted uses of a term, distinguishing cases where it should not be
applied while simultaneously allowing sufficient guidance for dealing with difficult
cases.!?

Not all forms of reflective equilibrium are identical, and, as said above,
my approach to international law will deploy a wide (as opposed to a narrow)
reflective equilibrium in its definition. In its narrow form, all that is factored into
the equilibrium, all that is taken into account in formulating the definition, are the
explicit uses of the term. However, in wide reflective equilibrium “external” factors
are taken into account. Our analysis of international law should not simply concern
itself with the explicit uses of a term, but should factor in additional considerations
such as ontological, epistemological, and logical commitments. As Norman Daniels
describes this project of wide reflective equilibrium in relation to moral judgments:

Suppose we collect, as with narrow equilibrium, a set of initial considered moral
judgments. Instead of immediately settling for a “best fit” set of principles, however, we
now propose alternative sets, some obviously being better fits than others. The task for
the person seeking wide equilibrium is to choose between such alternatives on the basis
of philosophical arguments which reveal the strengths and weaknesses of the competing
moral conceptions. ... The wide equilibrium can now be characterized as an ordered triple

12 For a critique of such an approach see Stich (1988).
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of (a), the considered moral judgments (b), the moral principles, and (c), the set of relevant
theories invoked or presupposed by the winning arguments (Daniels 1980, 21-36).

Daniels’ observation about “considered moral judgments” applies equally to expert
opinions regarding international law. In both cases, coherence is not developed in a
vacuum but by considering factors external to mere coherence to produce a stronger
conception of the subject of analysis.!* By saying that this definition of international
law uses a wide reflective equilibrium is simply to say that philosophical concerns
about the nature of political agents are relevant in formulating this definition and
not merely trying to understand the social practice of international law on its own
terms.

In this definition of law, I have appealed to the understandings of those “in the
know,” that is, practicing international lawyers, judges, and other international
legal experts. However, I have chosen to ignore international legal theory proper
in defining international law. This is simply because I see this approach to law as
a theoretical model to compete with these others. An economic analyst or a natural
lawyer may be in some sense in the know, but are irrelevant for my own analysis
because they are competitors, not subjects of it. Classical international legal theorists
such as Grotius, Vattel, and so on have been largely ignored on similar grounds. The
domain of inquiry is narrow enough that it can effectively eliminate those people
who do not engage in the social practice that I am trying to analyze. Just as one
would ignore a different ethnography of the Eucharist when developing a study
of the same subject (sticking to the views of the priests, believers, and so on), an
analysis of international law must similarly avoid artificial scholarly analysis. This
competing approach to international law must ignore other, competing definitions,
stopping only to contrast itself with them.

It should be clear that this approach is in no way committed to a metaphysical
realism in law, the belief that law is a pre-existing “thing” to be objectively described,
as Boyle charges. Rather, reflective equilibrium looks at the actually existing usages
of the term and from there develops a theoretical model (or definition) to distinguish
proper from improper usage. However, neither is it subject to a naive empiricism that
uses crude laws of induction to merely describe a social practice in its entirety in this
procedure. This model of wide reflective equilibrium serves to carefully distinguish
acceptable from unacceptable uses on the basis of a definition. Situations where the
term “international law” is used are not immediately valid, but rather they become
validated through an antecedently constructed definition. With such an approach the
theorist can adequately form a consistent definition of international law yet with
enough normativitiy to distinguish between the proper and improper uses of the
term. Through such a definition, a critical analysis of our concept is shorn of the
metaphysical baggage that concerned Boyle.

13 Thus, legal principles that seem to be based on dubious assumptions will be given less
weight than other, sounder principles with equal footing in legal practices. These philosophical
assumptions, however, are not the same as other philosopher’s conceptions of international
law — conceptions that I have described here as competitors. The point is that we have certain
beliefs about agents and actors and that these beliefs are relevant in understanding international
law.
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One of the unique aspects of linking the conception of international law with
a social practice, rather than to an artificially constructed definition, is that it
allows us to make a smooth transition from pre-Benthamite conceptions of global
legal relations to the modern practice of international law. One of the continuous
discussions in the history of international law is whether the modern era of Bentham’s
“international law” is in continuity with previous conceptions of the “law of nations,”
“cosmopolitan right,” and the “jus gentium” of the ancient world or whether they
are entirely different things." A simple linguistic approach must struggle with the
idea of a consistency between pre-Westphalian international legal practices with a
later one that sees sovereignty as lying at its core. The question of whether they are
different or identical legal regimes can be answered by simply asking whether they
can be brought into a satisfactory equilibrium with each other without too drastic a
transformation of either. Because the theorist is not trying to describe some a priori
conception of international law, but rather is bound to the empirical social practice
of international lawyers, theorists need not concern themselves with the formal
semantics of the categories inherited from history.

Definitions and Sources

Definitions of international law are meant to do many different things. Some are
meant to provide the foundations for a political theory of international law. Some are
meant to provide normative foundations for the legal regime. Still others are meant
to provide the foundations of a jurisprudence, a means by which one can discover the
particular rules of law by referring to its sources. It should be clear by the definition
that I have put forward, it is not intended to do any of these things.

The notion of a “source” of international law is obviously an important one.
While most domestic legal regimes have a clearly defined interpretive principle that
allows them to determine what the law is (although, the image of law as deduction
has undergone withering critique over the last several decades in legal theory), this
non-reductive view of law eschews any effort to develop a deep theory of sources
or to provide such a hermeneutic guide. That is, it does not seek a grand theory of
law rooted in normative analysis or in principles of political theory that is meant to
somehow organize and prioritize existing legal rules. Rather, without an Ur principle
behind it, its legal sources are formal and are the sources given credence by the
legal community. As the analogies I have used in this chapter show, the perspective
that I have taken to understand the international legal regime is closer to that of
an anthropologist, sociologist, or historian seeking to grasp a social object, not a
political theorist trying to justify it or a law student seeking to determine what the
law says on a particular issue.

To illustrate the significance of this, [ will refer Koskenniemi’s distinction between
“formal” and “material” sources of international law. In Koskenniemi’s analysis,
there are two different ways that one can conceptualize the sources of international
law, each with its own assumptions and agenda. Material source theories look to

14 See Janis (1993a), Bederman (2001a) and Nussbaum (1954).
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deep philosophical principles that “prove” that an utterance, act, or rule is legal in
character.

On the one hand, there is the explanation of sources as the history, cause or basis from
which law “emerges”. This (“material”) aspect of sources seeks to provide for the law’s
legitimacy, pointing to its origins in a legislative process, natural reason, a principle of
justice or policy that resonates with our political sensibility and that we usually take as
good reason for applying the standard based on it (Koskenniemi 2001, xiii).'s

Material theories point to some element beyond the legal rules themselves, some
founding principle that one can use to search out the law. These foundations provide
lawyers not only with a guide to what the law is, but why it is legitimate, compulsory,
binding, and so on. Expressions of consent by sovereign states not only tell us what
the law is (“x is law because the state has consented to x”), but why it is law (“the
state should do x because it has consented to do x”’). While I will discuss problems
with this link in the next chapter, it is important to keep it in mind when discussing
formal theories of law.

Formal theories, on the other hand do not rely upon some extra-legal criteria for
determining law, but rather depend on the intuitions of actual practicing lawyers
and other legal experts. Law is taken as a given and it is the goal of the theorist to
understand what comprises this legal system, detailing its contours. This makes legal
theory much more closely aligned with legal practice:

Formalism is the credo of the practitioner, and with good reason... What the practitioner
needs are not broad guidelines to realize “justice”, to give effect to “rights”, “sovereign
will” or “community policy” but much more tangible linguistic unities for the justification
of resolutions to actual normative problems. The normative force of an independent,
practice-oriented and formal sources doctrine lies in its ability to verify or validate the
argumentative materiel that enables the legal profession to continue to carry out its legal
job without having to transform itself into a legislative agency (“realise policy”) or a

priesthood of right and wrong (Koskenniemi 2001, xii—xiii).'¢

The formal approach looks at the practicing lawyers’ ideas of what law is and
dramatically separates the existence of a law from its source of obligation.

In this sense, there is no “fundamental” explanation for sources doctrine at all. Nor would
there seem to be a need for such. Sources doctrine would appear as a kind of user’s
manual; a practical checklist that professional lawyers have recourse to as part of their
professional task and self-image. ... For all intents and purposes, the identification of
what count as sources would not be found in philosophy books but would be a function of
a professional culture, a consensus among legal experts, an extrapolation of how lawyers,
in fact, argue (Koskenniemi 2001, xiii).

The actual behavior of lawyers and their understanding of what the rules of
international law consists in is the touchstone for understanding the law from a
formal standpoint.

15 Footnotes in original omitted here.
16 Footnotes in original omitted here.
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What Koskenniemi describes as a formal approach to the sources of international
law, coupled with Wittgenstein’s understanding of social practices, gives the notion
of an epistemic community a more robust character and a dramatic methodological
role in understanding the philosophical nature of international law. This view is
neatly summed up by Anthony Carty, within the context of conceptualizing the
international legal regime,

. International law can be reduced to what international lawyers understand by
international law and how they apply it as international lawyers looking at international
relations. International lawyers, unlike municipal lawyers, are a quite diverse and mobile
group of individuals on the international scene. They may be professors in universities,
but they also act as counselors before the International Court of Justice. These same
professors may even serve on the International Court of Justice itself. This international
legal community provides the recruiting pool for the foreign offices of many countries.
These foreign offices then tend to rely upon what the professors in the universities say,
and governments in turn draw upon this advice. This results in a kind of self-referencing
discourse about the nature of international society (Carty 1993, 32).

Thus, for Carty international law is conceived as “self-referencing discourse” where
political diplomacy, judicial reasoning, and academic speculations overlap. The line
between those who theoretically describe international law and those who ascertain
and create legal norms is a virtually non-existent one.

Thus, the approach to international law that I have set forward here does not
understand the “sources” of law as extending beyond the formal sources set out by
international lawyers. These are well known by everyone who practices in the field
and are spelled out in Article 28 of the International Court of Justice statute.!” These
are taken to be the sources by other courts that are not beholden to the statute and
become the primary method by which jurists “discover” the law.'® Why these are
the sources of law is not a particularly interesting question, what matters is that the
experts who comprise the epistemic community that determines international law
say that they are.

17 Specifically, the article says:

The Court, whose function is to decide in accordance with international law such disputes as
are submitted to it, shall apply:

a. international conventions, whether general or particular, establishing rules expressly

recognized by the contesting states;

b. international custom, as evidence of a general practice accepted as law;

c. the general principles of law recognized by civilized nations;

d. subject to the provisions of Article 59, judicial decisions and the teachings of the most

highly qualified publicists of the various nations, as subsidiary means for the determination

of rules of law.

18 For an example of this, see Prosecutor v. Erdemovic, ICTY, Judgement of 7 October
1997, Joint Separate Opinion of Judge McDonald and Judge Vorah, paragraph 40 (“The
sources of international law are generally considered to be exhaustively listed in Article 38 of
the Statute of the International Court of Justice™), italics added.
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The Non-Reductionist Definition of International Law

Given these methodological preliminaries, how does the method of wide reflective
equilibrium provide a robust definition of international law? As mentioned at the
beginning of this chapter, I have tentatively defined international law as the set of
norms (or rules) that have a characteristically legal quality and extend beyond the
boundaries of internationally recognized entities in terms of both their jurisdiction
and their grounds of legitimacy (pretentiously entitled “the non-reductive definition
of international law”). This definition, broad as it is, is the one that I believe best
results from an equilibrium relation between a theory and the understandings of
those who participate in the social practice of international law. I will not engage in
the actual process of equilibrium here, but rather will rely upon such a method only
in the abstract as a foundation for the non-reductionist definition. In this section, I
will briefly explain what such a definition of international law entails, fleshing out
certain ambiguities in it.

The “rule” characteristic of this definition requires some clarification. Despite
its intuitive obviousness, the view that international law is comprised of a set of
rules has come under attack. Lung-Chu Chen, for example, has argued that rule-
based approaches are fundamentally inadequate to the task of grasping the nature
of international law. According to Chen’s “policy-oriented approach” (sometimes
referred to as the “New Haven School” of Myres McDougal, Harold Lasswell,
and others), such a rule-based conception of law cannot account for a great deal of
legal machinations and decision-making that is characteristic of the international
legal sphere. Instead, he suggests that international law possesses an overarching
ideal regarding the elevation of human dignity that structures the international legal
system that trumps any appeal to rules.!” As Chen himself puts it:

Such rule-oriented approaches to international law have several inadequacies: (1) failure
to grip the notions of decision (choice) in the legal process; (2) insufficient attention to
the goals (policies) for which rules are devised and to value consequences of particular
applications of rules; (3) failure to relate rules to the dynamic context of interaction
involving the international and domestic social processes and to the ongoing process
of decision making; (4) failure to grasp the normative ambiguity involved in rules; (5)
failure to come to grips with the generality and complementarity involved in rules; and
(6) failure to develop and employ adequate intellectual skills in problem solving (Chen
1989, 11-12).

Similar to the tradition of American legal realism before it, the policy-oriented
approach to international law argues that rule-based conceptions fundamentally
misrepresent the role that law plays in political relations. According to Chen,
McDougal, and Lasswell, the only adequate basis for the study of international law

19 In contrast, Chen describes international law as bound up with policies of common
interest (usually human dignity). “International law, as all law, is a continuing process of
authoritative decision through which the common interest of the members of the world
community is identified, clarified, and protected” (Chen 1989, 11).
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is its purpose of establishing a world community of human dignity and not as any
abstract, formal set of rules.?

The analyses of Hart and Nardin are useful for defending a rule-based conception
of international law. As these theorists have pointed out, the arguments of the policy
theorists and the realists grossly underestimate the roles that laws have played in
judicial decision-making. Hart, in response to the legal realists, has maintained that
rule-skepticism has an undue and unrealistic conception of rule-based behavior and
thus harbors an unwarranted cynicism towards the behavior of judges. Whether
an analysis always bears out the claim that legal decisions follow rules, he says,
the rule-based conception of law stands at the heart of the legal expectations of
citizens:

[E]ven if we suppose the denial that there are rules and the assertion that what are called
rules are merely predictions of the decisions of courts to be limited in this way, there is
one sense, at least, in which it is obviously false... Laws function in [individuals’] lives
not merely as habits or the basis for predicting the decisions of courts or the actions of
other officials, but as accepted legal standards of behavior. That is, they not only do with
tolerable regularity what the law requires of them, but they look upon it as a legal standard
of conduct, refer to it in criticism of others... (Hart 1994, 137-48)

Thus, according to Hart, whether one can show that a rule is followed in every legal
decision, there is a necessary part of our shared conception of law, what Hart calls
the “internal point of view”, that requires an appeal to rules. Regardless of whether
there are always rules that stand clearly behind every judicial decision, a belief in
the existence of rules is the condition sine qua non of behavior that is properly
considered legal.

Nardin similarly responds to the objections of the New Haven School’s critique.
According to Nardin, by making legal rules subordinate to the goal of valorizing
human dignity, policy-oriented theorists must presuppose a set of rules. Without such
rules to adjudicate between different conceptions of human dignity and different
proposals to advance this ideal, the policy-oriented analysis of international law
could never get off the ground, much less flourish as a full-fledged aim of global
relations. As Nardin himself puts this problem:

[Policy-oriented theory] fails to take account of the fact that cooperation to further shared
purposes presupposes agreement at the level of procedure that can be drawn upon in
making and implementing agreements. It fails to grasp that the pursuit of shared purposes

20 As Chen himself puts it, his own argument “is a theory about international law rather
than a theory of international law. It projects and relates international law to the living context
of the contemporary world rather than to the inner or unreal world of autonomous rules and
logical exercises” (Chen 1989, 14). Presumably, a theory of international law is an unwarranted
enterprise. [ will discuss this issue in further depth in the next chapter.
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itself presupposes acknowledgment of the authority of common practices and rules
according to which cooperative agreements can be created, altered, interpreted, and
preserved (Nardin 1983, 210).

Without such a rule-based procedure, the high ideals embodied in the policy-oriented
approach remain stillborn. Even if the underlying purpose of international law were
as evident as McDougal et al. believe it to be (which is questionable), it would still
be dependent upon a system of rules in order to decide and develop these policies.
Thus policies presuppose, and even require, a rule based theory of international law
as a necessary condition.

The insertion of the term “legal” in my definition of international law requires
further clarification as initially it seems to bear a mark of circularity. There is a
lengthy tradition of differentiating legal norms from other types of norms (such as
moral norms, social norms of etiquette, religious norms, and so on) and, for my
analysis, all that matters is that one can distinguish between these. Hart, for example,
distinguishes legal norms from those of etiquette or morality with an analysis that
I myself find no good reason to question (Hart 1994, 167-80). The issue of the
uniquely “legal” nature of international law (as distinct from international morality
or the etiquette of diplomacy) will not be dealt with directly in this work save insofar
as this issue is bound up with issues of the reality and efficacy of international legal
norms. Thus, my argument has been that international law is a genre of law and while
there certainly may be other kinds of norms that extend themselves internationally
(norms of comity, for example) international /aws as laws have unique properties.

International laws are rules that transcend geo-political boundaries. The term
“transcendence” may mean one of several things depending upon the legal contexts,
so some further discussion might prove helpful. There are two different ways that
international laws transcend boundaries:

Jurisdiction

One way that international laws transcend political boundaries is in terms of their
jurisdiction. This is to say that these norms do not apply to one particular state and
its citizens alone, but rather to groups of states or to individuals across borders.
These norms may apply to citizens of two states (such as in bilateral treaties), ten
states (such as in regional law) or all states (general international law, jus cogens
norms). It can also apply to the states themselves but they must apply to more than
one to be considered valid international law — otherwise, presumably, it would be
something much closer to constitutional law (that is, laws where the state determines
its own behavior qua state). Delineating which laws apply to whom, exactly how far
the scope of jurisdiction stretches, is a matter of jurisprudence and legal argument.
However, the descriptive claim that international laws are laws that apply across
borders seems to me to be an uncontroversial one. The origin of different laws, be
they rooted in custom, treaties, or elsewhere, may additionally be debatable but in
order to be considered valid international law, the scope of their jurisdiction must
stretch beyond conventional geo-political boundaries.
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Most international laws apply to all individuals or to all states, but not all need do so.
The general laws of treaties, the laws of diplomacy, and most customary international
laws apply to all states.?! Jus Cogens laws similarly apply to all states and provide
less room for states to exempt themselves for whatever reason. Particular treaties,
however, apply to more than one state, but obviously not to those who are not a party
to them. Laws against piracy similarly oblige all individuals to refrain from acts
regardless of the state to which these individuals claim allegiance. The point here is
that although the jurisdiction of international laws may be either extremely wide or
quite narrow, they are still, by definition, international laws.

Legitimacy

For an international law to be considered legitimate, it must be valid in more than one
legal system. Treaties must be ratified by more than one state in order to be considered
valid international law. To assert that a customary international law exists, one must
similarly show it to be based upon commonly shared international practices, not
merely the acts or beliefs of one legal system. Even the unilateral declarations of one
particular state are only binding because there is a larger international community
that holds the state to this declaration.?> Each political system may legitimate a rule
in its own fashion, but it must be legitimized by more than one in order to be properly
considered international law. In both treaties and customs then, there must be more
than one political body at play, more than one state or other group involved in order
to ensure a norm’s status as law.?

Descriptions, Prescriptions, and Predictions

Such a highly specialized approach to definitions, one that self-consciously roots
itself in the existing practices of international lawyers is in a unique position in many
respects. On the one hand, it claims to be describing the existing understandings of
the relevant agents (international lawyers, diplomats, theorists, and so on) and thus
places a great deal of emphasis on being empirical. On the other hand it claims to be
analyzing international law in a manner that is in some sense prescriptive, applying
normative terms like “proper” and “improper” to invocations of international law
by those relevant agents. Given this double duty, the non-reductionist definition of

21 The dynamics of unilateral, bilateral, and multilateral treaties is a complex issue, but
a case can certainly be made that customary international law from one region or state affects
customary international law globally, at least if there is not the express objection of a particular
state. For an example of this see “The Asylum Case” (Peru v. Columbia, ICJ, 1950).

22 Nuclear Tests Case (Australia and New Zealand v. France) 1974 1CJ 253. As the
Court put it: “The unilateral statements of the French authorities were made outside the Court,
publicly and erga omnes, even though the first of them was communicated to the Government
of Australia” (para. 50).

23 It is interesting to note that in federalist political systems, individual states may
make treaties (on a limited number of topics) with foreign nations. Such treaties would be
international laws according to this definition.
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international law must be briefly interpreted in terms of the fact/value distinction.
In this last section, I will briefly sketch out how this model of definitions stands in
relationship to this ancient and extremely complex philosophical puzzle. Although
this issue may seem removed from the nuts and bolts world of international law,
legal theorists frequently founder upon this distinction, mixing empirical accounts of
what international law is with prescriptive accounts of what it ought to be.

Reflective equilibrium is normative in a somewhat weaker sense than most
legal theories. This is to say, that such a method prescribes the proper uses of the
term and criticizes the improper uses from the standpoint of a coherent account of
international law. The claim is simply that if one wishes to be participating in the
practice of international law, one ought to follow the rules commonly accepted to
be the rules of this practice. These rules, in turn, can only be discovered through
an adequately articulated theory based on actual legal practices.’ If a practice is
defined by a certain set of rules and actions, then we can assert that the law ought
to be understood in such-and-such a way, and that we ought to modify our behavior
accordingly with a clean conscience (this, by the way, is the same grounds by which
law professors judge the work of their students). The point here is that coherence
is understood as a value and the constraints of coherence dictate a particular path
towards development.?

There is a sense in which such an approach must have some predictive value.
This non-reductionist approach assumes that there will be no radical breaks in the
understanding of international law and that coherence is something that will continue
in the foreseeable future. Were there to be radical breaks in the nature of the actual
understandings of law, were all the relevant agents to suddenly abandon their existing
intuitions about international law for some other, radically different conception of
law, the reflective equilibrium model would seem to be in deep trouble.?® In this
context, a break would be defined as a group of uses of the term international law
that cannot be brought into satisfactory equilibrium with other uses of the term, uses
that are so anomalous that they defy any attempt to make sense out of the diverse
uses of the term. In addition, these breaks must be so widespread that they cannot
simply be dismissed as the mistaken beliefs or eccentricities of a small group. Were a
case to be made that the existing material is too heterogeneous to be made coherent,
my approach would seem doomed.

Indeed, the New Stream of international legal theory has sought in their own
analyses to emphasize such radical breaks in the development of international law,

24 For an interesting and valuable discussion of the relationship between norms and the
rules of a practice see Searle (1975, 120-34).

25 While there are many good reasons to expect coherence in an account of law, the
most significant one is that lawyers themselves take coherence to be a virtue. Concepts such
as estoppel point to the virtue of the concept and practicing jurists seek a coherent account
of law when making their cases because they believe both that coherence is required by their
discipline and that coherent arguments are the ones most likely to be effective.

26 Such an account of moral discourse is given by Alasdair Maclntyre in the opening
of After Virtue, where he argues that contemporary moral discourse is so fractured as to be
fundamentally incoherent (Maclntyre 1984, 1-5). It is interesting to note that MacIntyre does
not evaluate a coherentist approach to moral discourse.
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cases where shifts in the nature and practice of international law took place under the
noses of the international lawyers themselves.?” This view, of course, is only plausible
as an interpretation of international legal history if the New Stream analyses of the
relevant data are obviously superior to other analyses. That there is a consistent
history stretching up to today or a series of discreet and largely incommensurable
shifts in the discourse of international law is not something that can be deduced (or
refuted) a priori, but must be the result of weighing different interpretations against
the available facts as well as other considerations.?® However, this conclusion cannot
be reached on the basis of theory alone, it must instead be the result of patient
research on a series of issues in international law and the analysis of the respective
merits of both approaches. Chapters 4 and 5 of this work will begin to develop
what I will argue are coherent and empirically viable doctrines regarding particular
issues in international law, against which New Stream approaches may be compared.
Whether international law may ultimately be made coherent is a question that cannot
be decided here — but belongs to the individual judgment of the reader.

A coherence approach to international law, relying on a conception of reflective
equilibrium, provides a great deal of the utility that can reasonably be provided by
a conceptualization of international law. It escapes Boyle’s objections by finding a
different footing for analysis than those traditionally offered: the existing practices
of those in the know. This, however, does not entail that all expert views are equally
valid nor that legal analysis simply report what these experts say, but rather that
in approaching international law, the theorist seeks to make sense out of their
practices. This may mean, at times, rejecting some expert opinions in favor of
others — or concluding that there is no prevailing consensus on a particular issue.
Non-reductionists are not medievalists in Boyle’s sense, but still have something
constructive to say about the nature of international law as such.

Having satisfactorily defined international law (for now, at least), and provided
it with a solid philosophical foundation, I can briefly turn to some of the main
contenders from traditional international legal theory. In the next chapter, I will
discuss two significant approaches to conceptualizing international law. I will outline
their major assumptions and their significant weaknesses when contrasted with the
non-reductionist approach. First I will discuss the positivist, voluntarist model of
international law developed by Bentham (and continued by Austin and many others),
that T will label the “sovereignty thesis,”” embodying the belief that international
law is defined by appeal to the consent of sovereign states. Then I will discuss the
natural law tradition, stretching back through Western thought to Aristotle and Plato.

27 See Kennedy (1987).

28 In addition to hermeneutical issues, there is also the pragmatic issue of whether
theorists and lawyers are better off with the view of international legal history offered by
Kennedy et al. Just as the validity of the New Stream approach is questionable, the ultimate
value of their approach is similarly dubious.

29 Sometimes this view is equated with legal positivism. However, as Nardin has shown,
the tradition is much more diverse than this (see Nardin 1988).
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Having evaluated these opposing views, I will then deal more explicitly with
jurisprudential issues of legal personality and humanitarian intervention, before
returning to some of the skeptical arguments discussed in the previous chapter.
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Chapter 3

Voluntarism and Natural Law

So far I have characterized international law according to a highly specialized
definition. Because of its roots in modern analytical philosophy, its aims, goals,
and assumptions are to a large extent unique in legal theory in general and among
the philosophies of international law in particular. In this chapter I will attempt to
highlight the uniqueness of this definition, and the entire approach to international
law that stands behind it, by way of contrast. That is, I will show how such an
approach to understanding international law differs from other, more conventional
approaches to international law. This will allow us to see how the non-reductionist
approach fares when contrasted to some of its more entrenched competitors. Once
this task is complete, I will then be able to further expand upon this conception of
law (the task of Chapters 4 and 5) before responding to the remaining skeptical
views discussed in the opening chapter.

This chapter will stand in three parts: first, I will discuss some formal aspects
of theoretical analyses, contrasting what can be described as functional accounts of
international law (those frequently advocated by international relations theory) on
the one hand with descriptive accounts (such as mine) on the other. Within this I
will argue that functional accounts are an inadequate way to effectively approach
to international law. After this, a discussion and critique of what I have labelled
“the sovereignty thesis” of international law (the view, beginning primarily
with Bentham, but rooted in Hobbes, that international law consists primarily in
relations between sovereigns or sovereign states) will follow. This discussion will
set up an analysis of Terry Nardin’s (1983) views regarding international law as a
“practical association” in the second part of this chapter. This in turn will lead to
a brief, critical discussion of the natural law tradition of international legal theory
stretching from Aristotle and ancient Stoicism up to the present day. Having thereby
further justified the use of the non-reductionist approach discussed in the previous
chapter, I will then move on to discuss issues of international legal personality in
the next chapter.

Descriptions and Functions in International Law

A key distinction for analyzing the theory of international law is between what
we may call descriptive accounts of international law and purposive or functional
accounts of it. This distinction is crucially important as the confusion between these
two modes or types of analysis can lead to a great deal of confusion. The former
approach seeks to give an account of what a thing is, understood as distinct from its
broader relations and uses. Thus, the approach is descriptive insofar as it seeks to
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grasp an object independent of whatever role it may play “beyond itself” in a larger
whole as it were. The latter approach, however, seeks to explain why such things
exist, what role they play in a broader system of nature or society, and relies heavily
upon theories of the larger world. Of course, a particular descriptive account may
ultimately be compatible with a particular functional account, and vice versa, but the
two approaches can be separated for analytical purposes. In this section [ will elaborate
briefly on this distinction, explain its relevance for understanding international law,
and argue that functional accounts are not very helpful for developing a rigorous
theory of international law.

When I ask what international law is and I appeal to its uses (or lack thereof) in
the international community, I am looking for a functional account. For example, if
I claim that international law promotes stability and preserves peace in the hostile
world of international politics, | have explained its nature by reference to a broader
conception of international society beyond the law itself. Similarly, if I claim that
international law is merely rhetorical wallpaper covering a structure built entirely on
force or coercion, I am similarly pointing to its ideological function in world politics.
In both cases, the answer given to the question goes beyond a mere description
of international law itself into an explanation of what role it plays in the context
of larger economic, political, or social forces. The broader context within which
one places international law will be based on previous theoretical or ideological
commitments (such as realism, Marxism, or constructivism) that in turn shape this
functional analysis. Most international relations theory found in political science
departments seeks to offer just such an account of international law.

On the other hand, if I view international law as a set of rules or norms and
analyze it independent of its broader function in world affairs (such as was done in
the previous chapter), I have analyzed it descriptively. In claiming that international
law is a set of norms or rules that transcend provincial boundaries, I have said nothing
about why it ultimately exists and what purposes it might serve in international
society. Presumably, such a definition is compatible with a number of functional
approaches to international law, at least insofar as such functional accounts would
not directly conflict with the descriptive approach. Saying that X (international law)
serves function Y (your preferred functional theory) says nothing about X in and
of itself (unless one argued for a reductive sort of functionalism). A conception of
international law as a set of norms or laws could work with a very cynical view of this
legal regime, like that of the descriptive realists, as well as the most optimistically
humanist view of it. In a sense, a descriptive approach is formalistic: it seeks to
explicate the law independent of its various uses and contexts. In offering such an
answer in the previous chapter, [ have attempted to explicate the nature of the thing
without appealing to any larger use or purpose to which it is or could be applied.

As mentioned above, the functional approach bears a closer relationship to
conceptions of international law originating in international relations theory. Such
theorists explain/describe/understand the nature of international law by appealing to
its use (and misuse) by the relevant international actors and the purposes it serves
in their interests. To use a contemporary example, game-theoretical analyses (of
both a realist and an “institutionalist” bent) explain what international law is by
appealing to the interests of artificially constructed international actors, that is, they
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explain its existence by describing its purposes in the international arena. If we claim
that international law is the result of a compromise between self-interested, rational
actors, by which they sacrifice certain interests in order to assure their survival in
an otherwise hostile environment, we are appealing to a function in order to explain
what international law is. Such an interpretation is obviously quite different from
that found in legal textbooks and in the minds of international lawyers as they go
about their business.' International relations theory gets its impetus from analyzing
what functions international institutions such as international law might serve in the
global political arena.

Both functional and descriptive approaches seek to answer the question “what is
international law?” but only one, the latter, separates the thing itself from its broader
social and political contexts. While one is usually inclined to view the consideration
of such contexts an advantage for a given method, as it can provide a theory with
a certain anthropological subtlety, the functional dimension of international law is
in fact extraneous to a rigorous understanding of the law and can be misleading.
There is no logical connection between an entity such as international law and the
various functions ascribed to it in international relations theory. International law
does indeed serve different functions in different contexts, but to claim that it is
constituted by its functions is a non sequitor. While simple human artifacts such as
chairs and pencils may be identified with their function to a large degree, complex
systems and social practices are not as easily so identified. A large number of other
institutions could exist in the global political arena that would fulfill the functions
that international relations theory ascribes to international law, but (importantly)
would not be law. One could imagine, for example, an exchange of hostages or a
system of intermarriage that allowed for peace but in no way resembled international
law. To claim that an institution or practice as complicated as international law is
constituted or defined by its purposes or functions is to reverse the logical priorities
and to confuse an item with the purposes to which it is put.

This logical disjunction is highlighted by the fact that whatever functions an
institution such as international law may serve will vary widely from context to
context and from practitioner to practitioner. Like all other social institutions,
international law is malleable depending on the beliefs, values, and aims of those
that partake in it. Given the wide array of personalities and agendas involved in

1 For a useful discussion of the contrast between these two persectives on the use of
international law, see Lejbowicz (1999, 14-15). “Distinguons les points de vue juridique et
sociologique... Une fois formulée en conformité avec les reégles qui la valident, la norme est
tenue par le juriste comme du droit positif, ¢’est-a-dire est en vigueur et s’impose si le cas
étudié tombe sous sa qualification... Quant au sociologue, attentif aux conduites sociales plus
qu’a la formulation de la régle, il lui importe non de dire ce qu’il y a dans les régles et les lois,
mais de décrire ce qu’il en est des comportements humans en regard de ces régles.” [“Let us
distinguish between the juridical and the sociological points of view... Once formulated in
conformity with the rules that validate it, the norm is held by the lawyer as positive law, this
is to say it is in force and imposes itself if the case studied falls under its jurisdiction... As for
the sociologist, attentive to the social conduct more than to the formulation of the rule, it is
important to him not to say what there is in the rules and laws, but to describe that which is
involved in human comportments in regard to these rules.”]



52 Law at the Vanishing Point

international legal processes, it would be very hard to believe that there is one
function (or even a clearly definable set of functions) that can be found throughout
the practices that create the institution of international law.

To compensate for this radical diffusion of contexts and purposes, functional
accounts traditionally appeal to an array of notions such as interest, security, and
gain. All actors in invoking international law do so in order to serve their national
interest, for example. However, while this move is appealing, it only pushes the
methodological problem back one step. Because they are meant to apply to the use of
law in such a wide variety of contexts and purposes, these concepts are conceptually
clouded, incapable of being articulated in any rigorous fashion. This vagueness is not
a small philosophical vice as it robs functional approaches of their falsifiability, and
hence, their explanatory power. The elasticity of these concepts allows the theorist
to discover a false uniformity among a diverse plurality of phenomena. These
attempts to supplant formalistic approaches to the law by functional approaches
have essentially replaced one abstraction (“the law” as a formal set of rules) for
another set of even more vague abstractions. While the descriptive approach may
seem open to criticisms of being unnecessarily formal, it can nonetheless claim a
theoretical priority to functional analyses of international law.

Take the paradigmatic twenticth-century realist Hans Morgenthau’s attempt
to explain the concept of “power” as a good example of this problem. According
to Morgenthau, the essence of an objective account of international relations is
recognition that all international politics are driven by the pursuit of power.

The main signpost that helps political realism to find its way through the landscape of
international politics is the concept of interest defined in terms of power. This concept
provides the link between reason trying to understand international politics and the facts
to be understood (Morgenthau 1967, in Hoffman 1960, 56).

While Morgenthau does shortly thereafter concede, “realism does not endow its key
concept of interest defined as power with a meaning that is fixed once and for all,
(Morgenthau 1967, in Hoffman 1960, 59)” it remains far from clear that any definition
of power could be offered that would meet criteria we might recognize as objective
or scientific. The definitions that Morgenthau does offer, such as, “Man’s control
over the minds and actions of other men” (Morgenthau 1967, in Hoffman 1960, 65),
simply shift the ambiguity of the word “power” onto other terms: here, “control.”
Control can be conceived of in such a broad number of ways (psychological control,
emotional control, economic control, physical control, etc.) that on Morgenthau’s
grounds, any action can be construed as somehow an attempt to gain power, thereby
robbing the concept of power of enough specificity to provide any explanatory power.
Without the possibility that something could not be construed as an attempt to grab
power, it is hard to see that the concept has any explanatory (and most importantly,
scientific) merit.?

2 For a discussion of fallibility as a criteria for genuine scientific inquiry see Popper
(1992). Specifically, in the first chapter (“Science: Conjectures and Refutations™), Popper
contrasts science from pseudo-science by “the criterion of the scientific status of a theory is its
falsifiability, or refutability, or testability (Popper 1992, 37). While Popper himself was largely
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Turning from the realists to their institutionalist opponents, we can see that they
too marshal a battalion of vague concepts in their approach to international relations.
While the institutionalists disagree with the realists regarding the epiphenomenality
of international law and other international institutions, they too seek to analyze
international politics in terms of the interest of states.’ Stephen Krasner explains
that,

A wide variety of basic causal variables have been offered to explain the development
of regimes. The most prominent in this volume are egoistic self-interest, political
power, norms and principles, habit and custom, and knowledge. The last two are seen
as supplementary, augmenting more basic forces related to interest, power, and values
(Krasner, reprinted in Beck et al. 1996, 175).

International norms exist for the institutionalists, but they exist as a result of the
machinations of power and interest — they are their product. Thus, these thinkers
start with the same assumptions as the realists, but draw more optimistic conclusions
regarding international law.

While their conclusions are correct regarding the existence of international
law, insofar as they rely on the same concepts as the realists, they fail to provide a
satisfactory account of international relations and international law. For example, the
first variable Krasner cites is “the desire to maximize one’s own utility function where
that function does not include the utility of another party” (Krasner, reprinted in Beck
etal. 1996, 175). However, this is unsatisfying. Utilitarian concepts are unsuitable for
the generation of fallible, predictive rules, as the theorists cannot adequately define
utilitarianism’s central notions of happiness or preference to a specificity suitable for
empirical consumption. The other definitions offered by other international relations
theorists reveal the same problem: the utilization of vague concepts to suggest a dubious
unity to a plurality of phenomena. While the analyses of realism and institutionalism
offered here are admittedly quite brief and selective, it is hard to see how the concepts
deployed by such approaches to explain the function of international law could ever
be explicated with a satisfactory degree of specificity.

Functional approaches do have a legitimate place in the natural sciences that
have a very different set of methodological and metaphysical assumptions than those
of legal theory, but it’s far from clear that one can provide a system of functions
in this context that could even closely compare to those of biology or chemistry.
Philosophers of science have pointed out that functional explanations in biology
can be cashed out nomologically, that is, they can be explained by appealing to
universal physical laws that are missing from social-scientific models. For example,
the function of a butterfly’s wings providing protection can be explained by appeal to
processes of natural selection, that in turn are purely causal rules of genetic mutation

concerned with the claims of Marxism and psychoanalysis, it is hard to see how Morgenthau’s
conception of power could meet any of these three criteria.

3 It has been pointed out by many that institutionalists rarely show any interest in
international law per se, preferring to discuss “international institutions,” an oversight which
seems to be more a hangover from realism than any serious theoretical position (see Arend
1999, 5).
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and environmental survival. Whereas natural scientists can appeal to such laws that
further specify and causally explain the mechanism standing behind their functional
approaches, social-scientific functionalism appeals to concepts such as “need”,
“interest,” and “well-being,” concepts that are incapable of the precision required for
empirical analysis and prediction. Thus philosophers of social science have found
functionalism as an approach to the understanding of social phenomena to be flawed
when contrasted to its implementation in other, natural scientific, contexts (Hempel
1994).

Functional accounts, of course, are only as good as the larger functional systems
in which they are placed. This is to say that the functional approaches rely upon a
larger set of assumptions about nature, society, and so on, that make the attribution
of functions to empirical entities tenable. If the functions that a particular entity is
understood as performing, and the larger frame in which the entity is said to function,
are dubious then so is the functional account of the entity. To use a trite example, the
belief that my cat, Ophelia, exists in order to keep me from going insane during long,
lonely hours of writing would require an appeal to a vast number of beliefs that are
ultimately untenable. First, it has been noted by Hempel (1994) among others that
such explanations reverse the temporal order of phenomena (I had my cat before her
beneficial consequences were realized) and thereby contradicts some of the standard
presuppositions of an adequate explanation. Second, it would presuppose a (perhaps
divine) plan or purpose behind the order of events in my life that somehow put her
in her place right now, rather than a number of causally related phenomena (that is,
I found her. I brought her home, and so on). This second presupposition involves
my belief in a world-view, what I described above as a functional system, that in
turn stands on little beyond a faith in a teleologically constructed universe, resting
ultimately on theological, not scientific grounds. My belief that my cat serves such
a benevolent function obviously possesses a certain psychological appeal, but its
standing as a scientific explanation of why I have my cat is noticeably flawed.

A final case worth discussing in regards to the weakness of functional approaches
to international law is Douglas Johnston’s avowed functionalism (Johnston 1988). In
this study, Johnston asserts that there are several functions that “most will accept” in
what he calls the “post-classical period of international law,” and that may in turn be
used to highlight the nature of international legal systems. Specifically the functions
that Johnston attributes to modern international law are:

[TThe correction of distributive injustice among nations and peoples through a restructuring
of the international legal system designed to bring preferential benefits to the developing
and the disadvantaged, and the planning and development of international regimes through
the negotiation of interrelated treaty arrangements in response to complex institutional
problems (Johnston 1988, 28).

The functions have in turn been transposed upon previous functions served by classical
(pre-World War I) and neo-classical (1919 until the mid-1960s) international legal
systems — presumably the roles that international law played in international society.
While Johnston refrains from offering one particular function to international law,
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his list too remains unacceptably ambiguous and his response to the problem reveals
much about the underlying assumptions of functionalist international legal theory.

The interesting element of Johnston’s analysis surfaces when he applies these
functions to the empirical practices of international lawyers. Johnston describes the
functional approach as “an ethical position” (Johnston 1988, 57) on the one hand,
and a “logic” on the other, the former is depicted as a normative project (claiming
that international law ought to serve a set of functions) while the latter is a descriptive
project (claiming that international law serves these functions). The fluctuation
between these two approaches therefore allows Johnston the leeway (he believes)
to consistently hold a functionalist perspective. The strategy quickly becomes clear:
whenever his approach cannot make sense of international law as such (that is,
international law as an empirical set of rules and practices), he reverts to talking
about ethics, and how the law ought to be structured. However, Johnston does not
formulate any ethical argument as to exactly why these functions are the desireable
ones, but somehow assumes that these ethical norms are to be found in the law itself
and thus are factual.* Johnston has effectively turned a social-scientific project into an
ethical project, one that no longer is concerned with grasping international law as it
is actually deployed by those who use it, but using a set of functions to legislate what
international law should be. Thus, like other functionalists, Johnston’s theory is full
of holes, but whereas others try to cover over these holes with a thin paper of vague
terminology, he uses normative concepts. Neither of these approaches, however,
holds any water, and the problem is not with the individual thinkers themselves as
much as with the underlying assumptions of a functional approach to international
law.

The foregoing critique is not intended to completely dismiss functional analyses
of international law, but to rein them in as it were. Such approaches have an entirely
different theoretical standing if we ignore universal claims about #se function (or set
of functions) of international law and instead view these analyses as practical tools
for improving the efficacy of this legal system. If one wishes to know why certain
laws work and why others fail to be effective, one may look at functional theories as
candidates for possible explanations, and (most importantly) apply them to a particular
case. If we deploy functional analyses as guides to the study of actual events where
international law comes into play, we are seeking to grasp how existing and future
laws can be made better, the results of which provide useful policy recommendations
for lawyers and diplomats to improve the standing of international law in the world
community. Taken in such a fashion, a functional approach is both useful and valid.
But when functional approaches are understood as either ontological or theoretical,
telling us what international law is, or assigning one single function to this legal
regime, the functionalists have overstepped their proper bounds, as it were.

International law according to the non-reductionist approach may be described
and defined without any attempt to analyze its efficacy in any particular circumstance.

4 As Johnston himself puts it, “In conformity with the heritage of functionalism in
political science, legal functionalism bases its ethic on the need for efficiency (effectiveness)
as well as equity (justice) in international law.” This, of course would only be convincing to
one who was interested in maintaining this “heritage of functionalism” (Johnston 1988, 56).
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The efficacy or reality of international law is ultimately (I will later argue) an
empirical, not a theoretical question, one that must ultimately be grasped on a case
by case basis in the comparison of interpretations and not deduced a priori from
some speculative functional system. The means of deducing #hat international law is
relevant to a particular case (a question that I will address later) is distinct from why
it is effective in this case. Presumably, laws can be effective for a large number of
different reasons, and similarly, can fail for an equally wide array of reasons, as I will
argue later. The nature of international law and its efficacy are, analytically speaking,
two separate questions, standing on very different epistemological footings, and the
confusion of the two has led to a great deal of wasted ink.

The Sovereignty Thesis

Even a cursory examination of the leading theories of international law, both past
and present, reveals the common belief that international law is fundamentally a set
of rules that hold between sovereign political bodies, usually states.’ This definition
of course stands at the very heart of international law as meant by Bentham when
he originally used the term to refer to “the mutual transactions between sovereigns,
as such” (Bentham 1970, 327) and finds its roots in Bodin (Bodin 1992). In the
first chapter of this work, such a statist conception of international law was key to
Austin’s skepticism towards international law and it was there that I began to express
certain reservations towards this approach that I will further develop here.® As the
sovereignty-based model conflicts with the assumptions of the non-reductionist
approach advocated in this work, the Benthamite analysis merits some critical
discussion. I will refer to this definition of international law and the conception
of the international legal order that follows from it, common and widespread as
it is, as the sovereignty thesis of international law (I will use this term instead of
the more common term, “positivism,” simply because positivism has a number of
different meanings both inside and outside of legal theory and could lead to some
confusion).

Of course, were we concerned with understanding the literal meanings of words
alone, the sovereignty thesis would probably be the final statement on the issue.
However, as discussed in the previous chapter, here we are not concerned solely with
the meaning of words in an analytic sense, but are trying to understand the nature
of the social practices to which the term “international law” refers. This is the only
empirically relevant path to take to understanding international law and thus, in order
to grasp international law as it is, it behooves us to step outside of the bare meanings

5 As Kelsen defines the term: “The thing characterized as ‘sovereign.” Whether it be an
order, a community, an organ, or a power, must be regarded as the highest above which there
can be no higher, authority limiting the function of the sovereign entity, binding the sovereign.
Sovereignty in its original sense means ‘highest authority’” (Kelsen 1952, 108). See also
Kelsen (1952, 439). For a brief but useful analysis of the use of sovereignty in conceptualizing
international law see Verdross (1949).

6 For a concise account of the relation between Bentham and Austin see Twinning (2000),
especially Chapter 1.
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of words. From there, we may more profitably inquire as to whether the sovereignty
thesis has a firm grip on the actual nature of international law as it is conceived by
those “in the know.” The question of whether this definition of international law
grasps the relevant phenomena stands in need of an entirely different type of analysis
than when we ask about semantics alone. It is from this pragmatic perspective that
the apparent obviousness of the sovereignty thesis begins to break down. Thus, in
order to really understand the nature of international law we will have to look beyond
the trivial truth denoted by word meanings alone and see these words in their larger
practical context.

We can distinguish between two senses of sovereignty in the field of international
law. Meta-language sovereignty imagines sovereignty as defining and constructing
the international law regime, and when we talk in this sense we are speaking in a
metalanguage.” Object-language sovereignty views international law as constructed
by the legal regime itself. If one defines international law as the agreements
of sovereign states, one has used sovereignty at the meta-level — it creates
international law, defining its essence or parameters. Thus Oppenheim’s (1912, 107)
characterization of international law as “the body of rules which the civilized States
consider legally binding in their intercourse” is a meta-level analysis of sovereignty.
Similarly, Kelsen defines international law as “a body of rules which... regulate the
conduct of states in their intercourse with each other” and “the rules prevailing in
the relations among states” (Kelsen 1952, 3).® However, if one examines a particular
field of international law in terms of sovereignty (what are the legal rights and duties
of sovereign states vis-a-vis each other?), one has conceptualized sovereignty at the
object level as a part of the system. There, sovereignty is seen as a construction of
law, not a constructor of law.

What are the connections between these two notions of law? If one assumes that
sovereignty is operative as a meta-language, in theory at least, this would “trickle
down” to the object level, structuring the legal discourse in such a way that sovereignty
would be the “trump card” of international law. If an individual invokes sovereignty
within the legal discourse, say, in a doctrinal analysis, this is going to be structured
by this bedrock legal principle: sovereignty is unquestioned (of course, as critics
have pointed out, this makes international law effectively useless as a sovereign state
may change its mind at any moment). All other rules would get their legitimacy from
state sovereignty and only sovereign states would be legal actors. However, if one
rejects the meta-language claim of sovereignty as essential to international law, then
it follows that international law need not bow before sovereignty as such a trump
card. Sovereignty would mean something in international law, but it is not central to
it: it is a card that can be played (perhaps an effective one), but is not a trump card. In
such a case, sovereignty would be a legal construction, but not a foundational one.

It comes as no surprise to anybody who has made even a superficial analysis of
the actual practices of international law (law at the object level) that the sovereignty

7 For more on the concept of meta-language in international legal theory see McDougal
et al. (1981, 53).

8 Janis (1984, footnote 14) lists numerous versions of such a conception of international
law.
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thesis is unsatisfying. There are some important reasons for this. As Mark Janis
has noted, Bentham’s influential definition showed little resemblance to the actual
practices of international law even at his own time (Janis 1997, 409). For example,
Janis cites the status of individuals in cross-border disputes, not considered the
exclusive domain of one state’s domestic law even in Bentham’s own time, a fact
the philosopher himself must have been aware of. Bentham’s attempt to capture the
essence of international law through appeal to the notion of sovereignty misses key
elements of international law as it has been construed throughout history, throwing
the validity of his definition immediately into question.

Whether or not his definition was actually valid in the European political
climate of the 18th century, its status as a definition of modern international law is
undoubtedly false. The diffusion of international law at a variety of levels that do not
require recourse to the state have made Bentham’s approach even less tenable than it
was in his own time. Cases that have had increasing influence since the Nuremberg
and the Tokyo tribunals and the status of individuals in international criminal law
(and the various international criminal courts) further this phenomenon of legal
diversification that undermine Bentham’s analysis. While we will discuss this issue
in much greater depth in the next chapter, suffice it to point out now that the analysis
of existing international law and international legal practices conjures up strong
suspicions regarding the transactions of sovereigns as the essence of this law. Given
the facts of the practice of international lawyers (and others in the know), there is no
reason to immediately accept the claim that “the mutual transactions of sovereigns
as such” is somehow definitive of international law as it is.

However, it is worth noting that in Janis’ view, Bentham himselfintended the term
to be normative, how we ought to think about international law, and not referring
to what the actual legal practices were. This would mean that he does not claim
to be merely describing international legal practices, thereby saving him from the
objections I have raised above. In regards to Bentham’s divergence from actual legal
practice (and Blackstone’s more empirically grounded account) Janis concludes, “We
should expect as much. Bentham was attempting mostly to reform the law, Blackstone
mostly to restate it.” In his definition of international law, Bentham relied upon what
he called “censorial jurisprudence” rather than “expository jurisprudence”; that is,
he described what law ought to be rather than what the law is. Such an interpretation
would fit well with Bentham’s self-styled reformist utilitarianism, but in turn would
involve him in a host of different philosophical problems.

As a normative prescription regarding how international law should be
understood, rather than a descriptive definition, Bentham’s analysis of international
law would have to stand on an entirely different (presumably moral) footing. As a
normative prescription for the understanding of international law, Bentham’s view
stands or falls on the merits of Bentham’s own utilitarianism, an issue that we are
(mercifully) justified in side-stepping here. Because his approach is normative,
we should not see ourselves as bound to Bentham’s analysis or his definition in
trying to grasp international law as an empirical social practice. Purely normative
approaches to international law have of course a rich history, and it is not entirely
implausible that Bentham himself meant for his analysis to be thoroughly grounded
in his broader utilitarian morality. However, and paradoxically, Bentham, and Austin
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in his footsteps, would then hold views much closer to natural lawyers than the
paragons of legal positivism. Both Bentham and Austin would be describing how
international law ought to be, not how it is. That makes their views seem more akin
to ethics or natural law views about the status of unjust laws. This in turn raises the
question, why should we view the sovereignty thesis as paradigmatic of a moral
world order especially with the dubious moral history of the nation state and its
claim to untrammeled sovereignty? While reform in international law is certainly a
valid topic for discussion, Bentham’s approach masks its normative agenda behind
a definition that is so narrow that it has had damaging effects on international legal
theory from its initial formulation.

We must then cast a skeptical eye towards the sovereignty thesis not only if we
wish to escape Austinian objections to international law, but also if we wish to give an
accurate account of the social practice of international law as it actually exists at the
object level. As an analysis of the meaning of the words “international” and “law,”
the sovereignty thesis is true, but only trivially so, it tells us nothing insightful about
the reality that the terms are meant to describe. As there is necessarily something
transcultural about international law, we should not see ourselves as completely
beholden to the somewhat arbitrary English designation, which is only one among
many. We will see as the non-reductionist analysis unfolds in succeeding chapters
that there are a vast number of aspects of international law that the sovereignty thesis
fails to capture.

The idea that the realities of global politics suggest that the only international laws
that work are those closely tied with the notion of state sovereignty is an empirical
claim about which laws are effective, not a theory about the nature of international law
itself. As a concept that seeks to capture the essence of international law, the notion
of sovereignty is incomplete at best. As we will see in later chapters, international
law properly understood inflicts a large number of constraints upon the concept of
state sovereignty, and further, international law is created in a vast number of ways
that do not rely upon the consent of sovereign states (either explicit consent through
treaties or implicit consent through custom). Additionally, there are a vast number of
legal principles and legal agents that do not rely upon the transactions of sovereign
political bodies in order to establish their existence gua principles and agents; their
legal standing is effectively independent of the consent of sovereigns. Thus, the bare
linguistic analysis of international law as based upon the consent of sovereign states
will be shown to be misleading when international law is viewed through the lens of
the non-reductive definition.

Nardin on International Law as a Practice

My conception of international law as a practice bears some resemblance to that
given by Terry Nardin in his book Law, Morality, and the Relations of States and
it is worth some effort to highlight the distinctions between the two. In the opening
paragraph of his book, Nardin argues that international law should first and foremost
be understood as a kind of common practice with a set of shared rules:
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I want to defend the view that the practices of international law and international morality
constitute the indispensable foundation of all durable international association. To the
extent that the relations of states achieve a significant degree of permanence, rising above
the level of mere episodes in the separate histories of isolated political communities, they
must be understood as taking place on the basis of common, authoritative practices and
rules (Nardin 1983, ix).

As in the analysis offered here, international law, for Nardin, is based upon a set of
authoritative practices shared by a particular group of agents (for myself it is the
practitioners of international law, while for Nardin it is states who create international
law through their acts [Nardin 1983, 272—74]). For Nardin, what makes these
practices unique is that they are distinct from the norms of any particular political or
cultural institution such as a religious worldview or a political ideology that would
justify these legal norms. The central idea here is that the rules of international law
are only based on the factual rules that structure the actual behavior of states, and not
on any other normative scheme (such as the moral precepts of natural law).

Relying on Michael Oakeshott’s analysis of social behavior in On Human
Conduct, Nardin argues that practices as a technical concept denote a sub-species of
human associations, distinguished from others by the unique aims and purposes of
this association. Nardin defines such an association as

The circumstances within which transactions take place and provide the rules on the
basis of which they can be carried on... A practice is a set of considerations to be taken
into account in deciding and acting, and in evaluating decisions and actions. Practices
therefore always reflect an ideal conception of the activities out of which they grow and
of the agents engaged in them...

Beneath this meta-concept of a practice is the subordinate notion of a “practical
association” defined as the principles that guide human relations, idealized through
a set of formalized rules presupposed by the relevant actors, and without roots in
some overarching goal or telos. “Practical association... unites those engaged in the
pursuit of different and sometimes incompatible ends through their recognition of
the worth of those ways of life constituted by the authoritative practices that apply
to them as moral agents or as members of a political community” (Nardin 1983,
11). These practical associations denote the broadest form of rule-governed human
association and it is in terms of this genre of association that other associations must
be understood.

According to Nardin, other kinds of rule-governed human relations must
presuppose practical associations in order to “get off the ground” as it were. In
order for groups of agents to interact in any meaningful way, they must initially be
guided to some degree by a set of common practices that in turn may be formulated
as a set of rules or practical associations. Relations that Nardin calls “purposive
relations,” — “relationship[s] among those who cooperate for the purpose of securing
certain shared beliefs, values, and interests” (Nardin 1983, 14) — are just such a
kind of relation insofar as this cooperation must (presumably, logically) rely upon
a set of rules and behavior guided by such rules. At times Nardin refers to practical
associations as “the condition for the pursuit of all purposes” (Nardin 1983, 309)
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and elsewhere he argues, “Rules cannot serve as an instrument for the achievement
of shared purposes unless those united for the joint pursuit of these purposes are
willing to defer to rules” (Nardin 1983, 209). For Nardin then, the authority of rules,
qua rules, underlies any other type of rule-governed behavior, and while purposive
relations, guided by substantive aims, may be more common, beneath each sits a
practical association of sorts.’

The rule-governed dimensions of international relations (specifically international
law and international morality) are based upon a conception of international society
that differs from religiously motivated international alliances (and other forms of
political relations based on substantial moral doctrines) on account of their status as
a practical association. For Nardin, the basis of international relations is one wherein
states that do not share an overarching moral goal or comprehensive world view
(most certainly a reality in world politics), nonetheless consent to follow a set of rules
on account of a larger shared interest in promoting stability. “International society,
according to the practical conception, is constituted by the forms and procedures
that states are obligated to observe in their transactions with one another” (Nardin
1983, 15-16). This common interest is only compelling to states in the weak sense
that it is an interest in what states have to gain through a law-governed relation with
others. International law is a kind of practice with a set of presuppositions, but these
presuppositions are not moral in any strong sense, only the formal recognition of
the worth of the rule itself compels states to follow it. Beyond the unique ethos of a
law-governed association, there is little that is shared among those operating within
the framework of international law, and therefore international law is a weak, but
ultimately functional form of human association.

For Nardin, international law has values in it, but only in a weak sense that it
seeks to mediate and maintain relationships between states that share no overarching
conception of what political philosophers refer to as “the good.” As Nardin himself
describes it:

The values of practical association... are those appropriate to the relations among persons
who are not necessarily engaged in any common pursuit but who nevertheless have to get
along with one another...

Values such as legality, morality, and justice are therefore best regarded not as ends to
be produced as an outcome of collective action but as values embodied by the constraints
governing all action, values that can only be realized by acting within those constraints
(Nardin 1983, 13-14).

9 Ifthis is viewed as a logical argument, and not an argument about the realities of world
politics, it seems dubious. It is certainly not incoherent to argue that in some societies with
strongly shared values, there could be a purposive association without the existence of a
practical one. This is to say that there can be purposes and rules which guide these purposes
without reference to the conditions for a practical association (namely, that people consent to
follow rules independent of any notion of a common purpose). The underlying question here
is whether a society functioning according to rules presupposes the elements of a practical
association which Nardin describes, or at a minimum, precisely what Nardin means by the
word “presuppose.” Nardin’s argument seems to conflate the existence of any rules with a
certain kind of social arrangement.
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And elsewhere:

Durable relations among adversaries presupposes a framework of common practices
and rules capable of providing some unifying bond where shared purposes are lacking.
Such practices are embedded in the usages of diplomacy in customary international
law, and in certain moral traditions ... [B]y prescribing restraint, toleration, and mutual
accommodation according to authoritative common standards of international conduct,
they make it possible for states pursuing different ends to coexist (Nardin 1983, 5).

The values found in the practices that comprise international law are only strong
enough to guide relations between those who have to maintain relationships despite
remaining in constant competition with each other. This overarching need to maintain
some ordered relations produces values that are autonomous to a large degree from
the substantive moral doctrines of these diverse societies.

However, despite the fact that he explicitly distinguishes practical associations
from purposive associations, both are analyzed in terms of their respective use in
international society. The former we may say serves a kind of pragmatic or utilitarian
function, it allows agents with competing interests to secure their shared overarching
interest of stability while simultaneously pursuing their particular (sometimes
conflicting) agendas. This stability is even useful when their larger moral conflicts
are undermined by the obligations of the rule of law. Thus, while Nardin claims to
distinguish the ends of a purposive association from the values inherent in a practical
association, he analyses both forms of association functionally. He seeks to explain
why international law as a practical association is valuable (either for humanity in
general or to the states themselves) and not what international law is, gua empirical
object. Nardin’s analysis of both purposive and practical associations seeks to define
human conduct by answering the question “why do human beings associate in this
particular way?” The difference between the two is in the answer given for each
case, not the nature of the analysis itself.

While there is no strong notion of shared values standing behind international
law in Nardin’s view, it should be noted that he isn’t always consistent through Law,
Morality, and the Relations of States on this issue. At times he seems to assert that
states follow international law because it is there (and presumably authoritative)
and other times seems to be claiming that international law is based upon a mutual
recognition of the utility of a shared code of conduct. In the first view, law is
authoritative because it is the law without recourse to any larger scheme or purpose
for this law. Following the law (and the values of “legality, morality, and justice™)
is an independent moral good whether in the long term it leads to any further end.
Closely akin to Hart’s conception of “obligation” in The Concept of Law, according
to this view the law prescribes without any direct reference to further gains
following said law (Hart 1994, 83—4). In this second view, the law is authoritative
not simply because it is authoritative, but rather for some other, additional reason
(namely, “getting along with each other”).!” Nardin’s apparent equivocation on this
issue suggests that he himself is unclear about the nature of his analysis, whether

10 Foraninteresting discussion of these different conceptions of authority see Kierkegaard
(1989).
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international rules are best analyzed functionally (in terms of their goals) or by some
other, perhaps deontic or otherwise non-functional account.

At first it may seem perplexing why Nardin is so insistent that his own approach
to international law does not impose some broader purpose to international law,
despite the fact that he is so clearly giving a functional account of international law
that must presuppose some kind of goal or telos. However, a survey of much of the
political theory of international relations to which Nardin is responding reveals that
the notion of purpose that is read into international law is often so crude that Nardin’s
is unique. Nardin’s intellectual foils are groups such as Marxists and others who seek
to read into the international legal system a set of strong and highly contentious
moral or political norms. Against these kinds of analyses, Nardin’s view does look
so weak, such that it may indeed seem to be of a different category. However, the
conception of common good that he articulates at the basis of international law is
still a highly normative theory — one that seems to bear little resemblance to extant
legal practices. Like the realists and the institutionalists, Nardin has confused the
question of why legal norms are effective (a functional question about what purpose
this law may serve in the international community) with what international law is
(a descriptive question that remains neutral to function issues). What makes Nardin
unique is that he uses the distinction between purposive and practical associations
to bludgeon his opponents without conceding that he himself is imposing a purpose
on international law.

In addition, it is unclear precisely who uses international law to the ends that he
attributes to it. It is an open question whether those who actually practice international
law recognize Nardin’s criteria of practical associations as being definitive of
international law. Like game theoretical and rational choice analyses of international
relations, it is hard to see precisely what the connection is between the actual practices
of international law and the functions that Nardin attributes to it.!' One can analyze and
define an object or social practice to a vast degree without ever making reference to its
functions, and there may be vastly different views regarding its functions among those
who prescribe to the legitimacy and authority of said practices (thus distinguishing
the functional analysis of social practices different from the functional analysis of
other types of entities, biological organisms for example). Nardin concedes as much
when he maintains, “the essence of any practice is to be found in the conditions it
recommends or imposes on the conduct of agents pursuing self-chosen purposes”
and not the functions that such a purpose serves in broader society (Nardin 1983,
8). The problem of course is that a vast amount of the data, vast swaths of what
international lawyers believe to be international law (for example, treaties) would be

11 Thisisespecially true insofar as he has explicitly disavowed giving a normative analysis
of international law. “This is not a work of science — of ‘empirical theory’... But neither is it a
work of ‘normative theory,” if by that is meant an inquiry aimed at justifying or recommending
conduct... My own engagement... is with a mode of inquiry that would appear to be excluded
by the current empirical/normative dichotomy. To theorize about morality and law, I would
argue, is above all to be concerned with understanding the character and presuppositions of
moral and legal conduct and argument” (Nardin 1983, xi). None of this, however, requires the
kind of functional analysis which Nardin offers and the question remains however as to who
such a practical association analysis applies if it is neither empirical nor normative.
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rejected as they fall off his theoretical map.'? The definition of international law that I
have justified above does not seek to explain why we have international law (simply
because the answer to this question would be very different depending upon who we
ask"), but rather seeks to explain what those in the know believe international law to
be and thereby differs from Nardin’s approach.

Natural Law and the Metaphysics of Definition

One considerable challenge in defining international law worth consideration comes
from the natural law tradition. Natural lawyers seek to understand the nature of law
by pointing beyond any positive law and towards a larger normative structure, be
it theological, scientific, or moral. From the perspective of these higher rules, the
lawyer can thereby determine the legitimacy of any particular positive law and then
decide whether to follow or ignore this putative law. Judges may choose to invoke
“higher principles” in ignoring statutes and rendering a decision, and individuals
may feel free to break these alleged laws and ignore the broader consequences for
their act within the framework of natural law. The principle lex iniusta non est lex
stands as the guiding light of natural law: An unjust law is no law at all." In this
section, I will briefly outline this view and some of its more significant problems in
relation to the analysis of international law.

This history of the natural law tradition stems from the ancient world, but finds
its most rigorous and systematic adherent in St. Thomas Aquinas. For Aquinas, there
were four kinds of law (that he defines as “a dictate of practical reason’) (Aquinas
1996, Questions 90-97), ultimately stemming from God: Eternal Law (the law
by which God created the universe), Natural Law, Divine Law (the law found in
scripture), and Human Law. Natural law or the dictates of practical reasoning are the
means by which finite, human beings participate in the divine law:

Now among all others, the rational creature is subject to Divine providence in the most
excellent way, in so far as it partakes of a shore of providence, by being provident both
for itself and for others. Wherefore it has a share of the Eternal Reason whereby it has a
natural inclination to its proper act and end: and this participation of the eternal law in the
rational creature is called the natural law (Aquinas 1996, 15).

12 For example, Nardin dismisses treaties as genuine international law (1983, 124) — or
at least argues that treaties do not make law — as they do not fit with his theoretical model.
Again, on p. 171: “The international legal system is ultimately a system of customary law
because the existence of international custom is logically prior to the particular rules created
by treaty.” This understanding, however compelling from a functional standpoint, seems to
do injustice to what international lawyers actually do in their practices and how they conceive
of law.

13 Here again Nardin’s view seems to rely upon a statist conception of international
relations (that is, that the agents whose answers are relevant in deciding why international
law is valuable are states). This answer, although sound within the context of his own theory,
seems to rely upon too many psychological assumptions about states (I will have more to say
about this issue later).

14 For a short history of this tradition, see Verdross and Koeck (1983).
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The dictates of right reason point the way to natural law and the law of nations, in
turn, is derived from this natural law “as conclusions from premises” (Aquinas 1996,
84). The God-given ability of human reason to participate in eternal law, and from
there to recognize natural laws, be they domestic or international, and thereby judge
human laws is the cornerstone of Thomistic natural law.'s

Grotius “secularizes” natural law doctrine, moving it from the realm of the
expressly theological to a modern, secular context. While not wholly original in this
claim, Grotius systematically argued for the rational, and not theological basis for a
natural legal order.'® After laying down his fundamental premises regarding natural
law, he concludes, “what we have just said would have validity, even if we granted
what cannot be granted without great wickedness, that there is no God, or that he
has no care for human affairs” (Grotius 1949, 5). Thus, Grotius’ arguments for the
natural law of human sociality (a “care to preserve society”) (Grotius 1949, 5) appeal
to animal behavior, psychology, literary history, but not expressly to revelation.
Shorn of its theological underpinnings, the model of natural law played a key role in
the development of modern international law, by appeals to purposes and rules that
rational inquiry discovers through the analysis of nature and history.!”

Independent from this oft-cited tradition of Western legal thought, the claims of
natural law can be viewed formally as a claim about the nature of law in relation to
morality and other normative concepts (such as justice).!® The most general claim is
that there is a difference between what we may believe to be law, and what the law
is in truth."” That natural lawyers make a distinction between our social practices
of law and the real (natural) law then is the key assertion that distinguishes natural
law from the non-reductive approach I outlined in the previous chapter. If one can
really offer a plausible natural law theory, then we would have little reason to turn
to the social practices of those “in the know” as definitive of international law.
It is this formal dimension of natural law, the claim that there exists a two-tiered
structure of “real law” and “apparent law”, and its consequent challenge to the non-
reductive approach that primarily interests me, and not any particular conception of
or justification for this natural law.

For natural lawyers the extant practices are to a large degree irrelevant in
deciding whether a rule is really to be regarded as law. A larger normative structure,
be it religious, metaphysical or otherwise, defines genuine law, regardless of what
practicing lawyers in a positivist mode may believe to be the case. The point is not
that the dictates of morality are superior to the rules of law and thereby should trump

15 “Laws framed by man are either just or unjust. If they be just, they have power of
binding in conscience, from the eternal law when they are derived...” (Aquinas 1996, 94).

16 Isay “not wholly original” because some have maintained that this view is first found
in Suarez. See Schneewind (1988), pp. 66—70.

17 For more see D’Entreves (1970), pp. 53—7.

18 While natural law is frequently associated with Western history, there is no reason
to believe that non-Western legal ideals such as the Muslim law of Shariah are not forms of
natural law.

19 As John Finnis puts it: “A theory of natural law claims to be able to identify conditions
and principles of practical right-mindedness, of good and proper order among men and in
individual conduct” (Finnis 1980, 18).
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legal concerns when the two conflict, but rather that norms of justice, discovered
by reason, define the true essence of law. One may say perhaps that the claims of
natural law theory are ontological (dealing with the nature of the law) and not simply
normative, or that natural law argues for the inseparability of these two categories.
Thus, the project of defining international law (and law in general, for that matter)
stands on entirely different footing than does the non-reductionist approach advocated
here.

The natural law approach to defining law rests in turn upon what we might call a
“moral metaphysics,” a way of situating our conception of justice within a broader
philosophical framework such as God, nature, or human reason. Most often, natural
lawyers follow Grotius, pointing to larger purposes found in nature, and maintain
that real human laws must fit within the broader order of nature to truly deserve the
title “law.” Thus Aquinas puts human laws within a hierarchy of laws, the sum total
of which emanate from God, and Grotius points to the natural ordering of the world.
Each has a larger whole that provides the context of natural law and any laws passed
by humans that conflict with this whole are mere pseudo law. Regardless of where a
particular legal theorist derives her normative structure, for purposes of justification
(explaining why X is a legitimate law), the laws remain wholly independent of
present understandings and justification mechanisms of positive law.?

To support their view, natural lawyers frequently cite cases where legal practices
are so divorced from what would commonly be morally acceptable that one bristles
at the claim that such practices deserve to be described as legal.! Famous cases,
such as the trials of war criminals in Nuremberg and Tokyo after World War II,
have invoked principles of a higher law to prosecute war criminals whose evils
might have gone unpunished in a positivist legal system. In his famous defense of
natural law in the context of the segregated South, Martin Luther King Jr reminds
the reader that, “everything Hitler did in Germany was ‘legal’ and everything the
Hungarian freedom fighters did in Hungary was ‘illegal’” (King 2000). The appeal
of a natural law approach is precisely this inflexibility in highly esteemed concepts
such as “right” and “justice” and our view that somehow these concepts trump the
corrupt practices of particular governments. The moral metaphysics outlined above
provides a bedrock of sorts, preventing the rule of law from sinking to depths that
would shock the moral conscience.

Given the metaphysical backdrop to their theories, natural lawyers also
initially seem to have a theoretical edge over other approaches to international law
when dealing with the problems of political and cultural difference endemic to
international law. If the natural lawyer can outline correct metaphysical principles,
by their very nature these principles would transcend political borders (after all,
there is only one metaphysical reality), and if our legal principles are based upon this
metaphysics, then it follows that these real laws always transcend domestic politics

20 This is not to say that positive law must be wholly distinct from natural law, but
the reason why a rule is valid law has nothing to do with conventionally positivist forms of
justification (that is, that it was passed by this or that legislative body), but rather with the
overarching moral metaphysics.

21 See Hart (1958), along with Fuller (1995).
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and the plurality of culturally-bound conceptions of the good.* On this account,
Aquinas can announce with confidence that since there is only one reason there is
only one natural law that “is common to all nations” (Aquinas 1996, 64). Similarly,
natural laws oblige all rational persons independent of their cultural background
and political affiliation. Just as a moral metaphysics trumps the laws of a corrupt
political institution, they also trump appeals to cultural difference that the relativist
(from Chapter 1) might use to reject international law, at least when viewed from a
purely logical standpoint.

Over the centuries there have been numerous cogent objections to natural law, and
I have few original ones to offer here. However, I would like to suggest that some of
the problems endemic to natural law approaches in general become particularly acute
when we examine such theories at the level of global legal relations. Specifically,
some of the pragmatic and epistemological concerns that arise from a conception
of law rooted in a moral weltanschauung, problems that pose difficulties for natural
lawyers in any context, undermine its appeal as an approach to international law.
Thus, my brief criticisms of natural law approaches to international legal theory
primarily highlight the weaknesses of natural law when contrasted to the approach
offered in this work.

Natural law approaches to international law gain a very strong normative
basis for their conception of law at the expense of the utility of such theories in
comprehending existing practices. If we define international law through recourse
to a moral metaphysics, we may be able to give compelling accounts of why norms
ought to be applied to a set of agents and transactions, but this may (and often
does) bear little resemblance to the actual practices. There is no direct, theoretical
link standing between international law as it is practiced by those in the know and
natural law as expounded by the philosophers and theologians who formulate it.
Theoretically, this may be an acceptable consequence, but nonetheless seriously
weakens the relevance of natural law for understanding the modern legal world to
a degree that I expect most natural lawyers would find unsatisfactory. This is what
Koskenniemi means when he refers to the “ethical dimension” of international legal
theory and its pernicious “utopianism” (Koskenniemi 2005, 46-8). Grotius surely
recognized this, and in response claimed that the proof of a law of nations is found
in customary international law as it actually takes place, and not solely through the
reasoning of philosophers.?® But this connection is tenuous at best. A normative
system of rules gains much of its appeal precisely because it seems superior to the
messy facts of the real world, but this also means that the connection between these
rules and existing practices must remain weak.

However, if natural lawyers wish to step outside of a purely prescriptive approach
and in turn have something to say about existing legal relations, a host of problems

22 It has been pointed out that this works both “horizontally” (that natural law applies
cross-culturally) as well as vertically (that natural law applies to all rational beings within
each culture — independent of their status within that culture). See Friedman (1998).

23 “The proof for the law of nations is similar to that for unwritten municipal law, it is
found in unbroken custom and the testimony of those who are skilled in it” (Grotius 1962,
44).
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arise. Boyle has pointed out that there is an unwarranted circularity embedded in
natural law approaches to international law once they involve themselves in an
empirical exercise. He points out that in order to achieve such a goal, natural lawyers
must vacillate between law as it is practiced and law as it ought to be practiced,
claiming to have something substantial to say regarding both.

[TThe natural lawyer must walk a narrow line between saying that this normative deep-
structure is already clearly evidenced by the actions of states (and thus implying that
whatever states do is legal) and saying that deep-structure is not evidenced by what states
do (and thus implying that it is hopelessly irrelevant) (Boyle 1990, 337).

While Boyle’s stark contrast between emptiness and irrelevance is too extreme (for
it is certainly possible to believe that whatever most states do most, but not all, of the
time is legal), he does have a valid criticism regarding the empirical utility of natural
law theory, if not its theoretical cogency. Either the natural lawyer must cut herself
off from any relationship to actual legal practices and stick to international law as it
ought to be ideally, or she must claim that within the domain of empirical law itself
there is a rational moral structure at the core of political relations — a suspicious
claim. Additionally, this empirically discoverable rationality would have to be
developed through an analysis of extant law in itself, an approach that would seem
much more like positivism than natural law. Thus while natural law is a tempting
fall-back position for a definition of international law, it runs the risk of abstracting
so far from actual legal practices that it loses much of its power and is ill suited as
the foundation for an analysis of international law.

Problems of cultural difference also make life difficult for natural lawyers at
the international level. While the inability for natural lawyers to give any robust
account of the rules of natural law that is accepted beyond the small circle of natural
lawyers themselves is a minor difficulty in discussions of domestic law, the problem
becomes particularly acute when we step into the global arena. The wide variety of
traditions, faiths, and metaphysical beliefs throughout the world would make the
development of the universal moral metaphysics that natural law requires a difficult,
if not impossible project. The deep pluralism of values makes the consensus that
international legal norms require to be effective (for after all, a natural law must
be recognized by all rational creatures according to Thomas’ definition) all but
impossible when one steps outside of the Western tradition and into the global legal
setting. Even if a theoretically cogent argument could be made for a natural law
approach to defining international law, there nonetheless remains the difficult (and
perhaps impossible) task of developing a set of principles upon which lawyers and
diplomats from vastly different backgrounds could agree.

Finally, legal concepts from a non-naturalist tradition may serve a vast number
of the functions for which natural law gets credit. Concepts such as jus cogens,
peremptory legal norms that may not be obviated by states, regardless of their
desire to do so, function in a manner similar to natural law but without any of its
metaphysical baggage.?* Like natural law, jus cogens rules certainly trump extant

24 According to Janis, jus cogens is “rather close” to natural law but is nonetheless distinct
from it and elsewhere as “a modern form of natural law.” While he is not specific regarding the



Voluntarism and Natural Law 69

legal practices, but it does not entail that one step outside of a traditional conception
of law in order to demonstrate the existence and validity of such norms.? Similarly,
the general principles of civilized nations, cited by the International Court of Justice
as a legitimate source of international law, and discussed in the previous chapter, can
fill a number of roles that natural lawyers sought in invoking reason and a divinely
ordered world. Even the advantages that natural law is believed to provide can be
satisfied without appeal to the dubious metaphysics underlying natural law, and more
importantly, with few of its practical impediments.

Thus it seems that a natural law approach to international law suffers from a
number of different practical, if not theoretical faults. Pragmatically speaking, it is
difficult to see the utility of a legal system that does not connect directly with the
extant practices of the international law community. Moreover it is hard to imagine a
set of moral principles upon which members of all cultures on the planet could agree.
Finally, concepts from a more positivistic conception of international law, such as
Jjus cogens, can serve the same functions without the need to appeal to a larger
moral metaphysics. While these arguments will surely not convince a devout natural
lawyer, they certainly make appeals to natural law as definitive of international law
unnecessary.

Yet despite these criticisms, it is certainly possible to conceive of a positive role
for natural law to play. If we don’t look at natural law as an attempt to grasp law
as such, but instead as part of an ongoing debate about the rules and aims of a just
world order, it is very valuable. Natural law may not explain what rules there are in
international law, but instead help those “in the know” to understand what rules need
to be changed and what the new rules ought to look like. Finnis, in his own attempt
develop a natural law approach, has nicely articulated this role:

A theory of natural law need not be undertaken primarily for the purpose of thus providing
a justified conceptual framework for descriptive social science. It may be undertaken, as
this book is, primarily to assist the practical reflections of those concerned to act, whether
as judges or as statesmen or as citizens (Finnis 1980, 18).

The point here is that natural law can be used to evaluate existing law in relation to
larger moral ends to which we hope these laws will aim, as well as to articulate what
these moral ends are themselves. Just as the functional approaches discussed above
can help develop strategies to strengthen the role international law plays in global
politics, natural law approaches can help to articulate the just world order towards
which many international lawyers strive. Neither of these approaches is without
merit, but neither of them can be justly viewed as providing the best theoretical
foundation for the analysis of international law as such.

differences between these two genres of law, one key difference may be their philosophical
foundations. Natural law rests upon a conception of reason and a moral metaphysics, while jus
cogens avoids such claims (see Janis 1993a, 62-6).

25 Here I am interpreting the term “positivism” as somewhat more rich than it is usually
taken to be when it is construed to refer solely to the rules to which states consent. For a
discussion of the various forms of positivism in international legal theory see Nardin (1998).
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Towards Jurisprudence

The point of this chapter and its predecessor has been to argue that the rules of
the practice of international law lend themselves to a non-reductive view. This is
to say that the best way to understand the nature of international law is to turn to
the understandings of those “in the know”, those authorities considered competent
to understand it, rather than to some artificially constructed theory of international
law. In addition, we have circumscribed the philosophical method underlying this
approach, articulated its primary assumptions, and defended it against some of its
major competitors. Thus we have carried out some of the philosophical “spade
work’ and constructed a foundation from which we may continue to build. Now that
we know what our foundation looks like, what international law consists in, we can
proceed to construct the edifice itself, the specific rules of international law. This
entails developing the non-reductive analysis of international law as a jurisprudence,
discussing how this approach would understand important issues within international
law itself. The beginnings of such a construction are the themes of the next two
chapters.

As said in the previous chapter, the non-reductive definition of international law
will only be vindicated when its full scope and implications have been articulated.
Now this model of international law will finally be put to the test, and in the next two
chapters, the analysis will shift to the level of what may be considered jurisprudence
proper: the study of what international law says on particular topics. While I will
(obviously) not be unable to use this model to develop a complete jurisprudence of
international law (this will not be a textbook), I will seek to outline what international
law has to say on a few crucial issues within international law. In the next chapter,
I will apply the non-reductive approach to the analysis of legal personality in
international law. After this I will turn to the problem of state sovereignty in the
context of humanitarian intervention. Finally, having briefly outlined international
legal doctrine on these two important issues, I will return to a more theoretical plane
in many of the remaining chapters to address the issue of the “reality” of international
law.



Chapter 4

International Legal Personality

This chapter moves away from the theory of international law and into a more
substantial analysis of the rules within the law by asking the following series of
connected questions: “Who makes international law?”; “If international law obliges
anyone, who does it oblige?”; and finally, “Who has international legal rights and
the ability to bring grievances before international legal bodies?” These questions
traditionally fall under the heading “international legal personality”” and the answers
to them will rely upon the non-reductionist definition of international law I have
already sketched out. It is here, then, in the context of a theory of international legal
personality, that the foregoing analysis is put to the test and its results evaluated.

In this chapter, I will show that both philosophical and legal scrutiny undermine
the assumptions embedded in the sovereignty thesis discussed in the previous chapter.
There, the sovereignty thesis was understood and criticized largely as a definition of
international law (that is, that the sovereign state marked the line between genuine
international laws and other kinds of rules), whereas in this chapter I will interpret it
in terms of the problem of personality (the delineation of the agents of international
law). Here, too, I will charge that it is inadequate. Put more precisely, the view that
the only international legal actors are sovereign political bodies while other types of
corporate entities and (biological) individuals have only a derivative status, will be
found wanting on several accounts.'

To say that this approach will undermine the sovereignty thesis of international
law is not to say that sovereignty does not exist as a part of international law. Rather,
the issue is the nature of sovereignty and its role in the field of legal personality.
Returning to the meta-language/object language distinction as it was developed in
the previous chapter, we can see that the sovereignty thesis as a meta-theory of
international law would entail significant consequences for our traditional thinking
about international legal personality doctrine. If one believes that international law
is a creation of sovereign states, then it follows that the sovereign state would have
a central role to play in the doctrinal construction of international legal personality.
The personality of the state would presumably be preeminent and unquestioned and
all other entities in international law would gain their personality in a derivative

1 For an illuminating discussion of the history of sovereignty-based approaches to
international law see Okeke 1974, 9—19. While some thinkers (for example, Brierly) that
define international law as the creation of states do not hold such a narrow conception of
international legal personality, it seems to me to be difficult to consistently view international
law as the creation of states and at the same time maintain that other entities have an
independent legal existence. My reasons for this should become clear as this analysis of legal
personality unfolds.
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fashion: they have personality insofar as it is granted to them by sovereign states and
without this there is no legal personality for such entities. Moreover, in many, if not
most contexts, non-state actors would have no personality whatsoever.

As was mentioned in the previous chapter Oppenheim laid the modern foundation
for such a conception of international legal personality. According to him, while it is
clear that states are the central legal persons, the dramatis personae to use Cassese’s
term (Cassese 2001, 46), the relation of states to the rest of the international legal
order isn’t completely clear.

In lieu of this traditional conception of legal personality, I will argue for
an analysis where states are but one type of legal actor among many, each with
its own respective personality. Other types of agents, including the UN, other
intergovernmental organizations (such as the International Labor Organization),
quasi-states (Liechtenstein, The Holy See), regional groups (such as the European
Union), as well as individuals (you and I), are not only passive objects of law, but
also active subjects, participating with greater or lesser degrees of independence
within, as well as having greater or lesser degrees of impact upon, the international
legal community. In addition, I will argue, there is no reason to believe that in the
future there will not be different kinds of agents, with completely new forms of
legal personality. While each of these different agents has (and will have) a different
form of personality with different ramifications for the international legal order,
these non-state international political agents play a genuine role in international law
nonetheless.

Terminology

In order to avoid any unnecessary confusion, it is worthwhile briefly clarifying some
of the relevant terms before proceeding. Like so many other aspects of international
legal theory, the language surrounding legal personality is rife with ambiguities that
can undermine a careful discussion of the issues. This problem is only compounded
for this study in that a number of these legal terms have meanings that differ
dramatically from their equivalent words in other disciplines. Thus, it is important
to carefully distinguish and clearly explain the various relevant concepts we will use
before continuing. While this terminological map may only fit awkwardly onto some
existing uses for the same terms (in both law and philosophy) it will nonetheless be
useful to clear the ground before proceeding further.

Entity — An entity is any physical thing, whether animal, vegetable, or mineral.

Agency — 1 will use the terms “agency” and “agent” in a non-legal sense, to refer
simply to those whose entities possess the capacity to act. This is the conception of
“agent” as understood by most mainstream ethical philosophers. This capacity to
act consists in the possession of beliefs, desires, intentions, as well as the capacity
to carry them out with some degree of rationality (here, simply meaning that their
chosen means are likely to achieve their goal).? Later, I will claim that agents are

2 See Fotion (1968, 17-18).
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beings whose actions can be understood using certain explanatory criteria (which
make up what I will later — in Chapter 6 — refer to as “rationalizing explanations”).
For now at least, we need not concern ourselves with who is an agent, whether
individuals, animals, machines, Martians, states, or international bodies are rightly
so considered, and what the ascription of agency could mean in the broader scheme
of things (however, I take the individual, sane, adult human to be the paradigm for
agency). In addition, at this point we should not concern ourselves with the question
of whether all agents possess legal personality or if all legal personalities are best
understood as agents. This issue will be discussed later in this chapter.

Physical Persons — These are physical, biological agents, human beings who are still
alive (in addition, when I use the term “person” without the prefix “legal”, then I am
referring to physical persons).

Legal Objects — A legal object possesses no recognized legal personality by itself,
regardless of whether or not it is an agent. An object cannot bring cases before a
court, it cannot enter into treaties with others, nor can an object establish any legal
precedent. They may have certain rights, but they cannot assert them in a legal forum.
An object may be an agent, but a piece of property may also be an object (from a
legal standpoint, there is no difference between them when they are both considered
as objects). Thus, objects of law are effectively inert: they cannot make law per se,
they are not accountable for their violations of international law, nor can they bring
complaints before legal bodies. Individuals in the context of the International Court
of Justice (ICJ) are clearly examples of legal objects as they have no standing before
this court.

Legal Personality/Legal Personhood — This is the broadest of all the specifically
legal concepts I will discuss in this chapter. It is intended as a broad “umbrella
concept” under which different kinds of agents can be analyzed and discriminated
(provided that they are not legal objects, and thus possessing no legal personality).
A very simple and useful definition of legal personality in general comes from Judge
Giuseppe Marchegiano:

We may consider as “international persons” all those entities whose juridical situation
is governed, whose rights and obligations are determined, and whose competency is
extended or restricted by public international law... [I|nternational personality exists in
every association or collective entity clothed with recognized international competency?
(Marchegiano, in Bederman 1996, 337).

This is clearly not a complete definition and bears the mark of circularity. Any further
substance we give to the concept of legal personality will stem from the further legal
and philosophical distinctions developed below.

3 “‘[PJersonality’ as a term is only short-hand for the proposition that an entity is endowed
by international law with legal capacity. But entity A may have the capacity to perform acts X
and Y, but not act Z, entity B to perform acts Y and Z but not act X, and entity C to perform
all three” (O’Connell 1982, 82).
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We can break down our taxonomy of international legal personality in the
following manner:

Non-Agents Agents

Legal Objects Legal Persons

States 1GOs Individuals

Quasi-States

Figure 4.1 The structure of international legal personality

Legal Subjects — A legal subject is an entity that has a legal personality of some
sort. The two terms are effectively interchangeable (Malanczuk 1997, 91). As
Brownlie (2003, 57) puts it: “A subject of law is an entity capable of possessing
international rights and duties and having the capacity to maintain its rights by
bringing international claims.”

International Legal Personality

The notion of legal personality, and the privileges and duties that arise out of it, is
complex and multifaceted. However, there are three primary dimensions of legal
personality, three results that stem from an agent occupying the juridical position
described by Judge Marchegiano: legislation, standing, and obligation. I will discuss
each in turn.

Legislation — The first dimension of legal personality is the capacity to make rules
of law via an array of legislative tools (treaties, custom, declarations, and so on).
Subjects in this sense are endowed with the capacity to play a role in the international
legislative process.

Standing — This second dimension of international legal personality refers to the
capacity of legal persons to seek remedies before judicial bodies or arbitrational
tribunals. International legal persons are not mute when they perceive themselves as
harmed, and may use the rules (that they often played a role in fashioning) to seek
redress. The standing of a particular agent may differ from context to context, of
course. Individuals may bring cases before the European Court of Human Rights,
for example, but not before the International Court of Justice. In addition, some legal
persons may have the capacity to seek redress without the capacity to make law, and
vice versa.

Obligation — The final dimension of legal personality is closely related to standing
and is its passive correlate. Only a legal person can be a defendant in a legal action.
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If an agent has no obligations (such as a physical person in the context of the ICJ)
she may not herself be the subject of complaints, but another legal person must stand
in her place (usually her home state, but perhaps the international organization of
which she is a member).

In addition to these three primary elements of legal personality, there are a large
number of subsidiary aspects, such as the ability of a state to give its citizens diplomatic
privileges, its right to issue passports, and the right to have ships fly under a national
flag, and so on. Although the importance of such secondary attributes of international
legal personality should not be underestimated in analyzing international law and the
political context in which it functions, they are not essential to our discussion here.

We should also note that these three dimensions of international legal personality
work in two directions. On one hand, they are the effects of possessing this personality.
That is, they result from being considered a legal person by the international
diplomatic and legal community. On the other hand, they are also indicative of an
agent’s possessing personality when this may be in dispute. An agent that is seeking
to make a case for its legal personality can point to its having standing in certain
contexts, its activities being cited as indicative of law, and (perhaps strangely) its
being a defendant in a legal situation as proof of its possessing personality.* Thus an
agent whose legal personality is questioned gains something fairly substantial from
being sued by another legal person, their legal personality has been affirmed.’ That
is, these dimensions of international legal personality are as much performative as
they are conmstative. They imbue an agent with legal personality as much as they are
a product of possessing this personality (Austin, 1962).

The State

The most obvious international legal subject is the traditional state. This creature
has existed in its modern form since at least the Peace of Westphalia, signed by
the dominant European powers in 1648, and has held hegemony over conceptions
of global politics ever since.® The rise of the state as a modern political reality in
turn dramatically changed the landscape of international law and international legal
personality to the extent that many scholars argue that the existence of a system
of sovereign states is the necessary and sufficient condition for the existence of
international law. After Westphalia, so the story goes, the political reality of the

4 Although this last issue is debatable. The United States’ State Department has special
requirements that a plaintiff must fulfill in order to sue an unrecognized government in federal
court, for example.

5 Thus Israel, when sued by the UN in the Reparations case, had mixed feelings. On
the one hand it was the object of a lawsuit, but on the other the suit itself validated the
existence of the Jewish state at a point where this was questioned by many in the international
community.

6 Although for a critical reading of this traditional reading see Kennedy (1988, 14).
Although there is good reason to believe that a “state system” existed in other times and in
other places. See Bederman (2001a, 16-21).
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sovereign state became a logical necessity for the existence of international law, that
is, international law became defined by figures such as Austin and Bentham as the
legal rules guiding the relation between autonomous states (and any other paradigm
for international law, such as natural law, was thereby rendered obsolete). Thus, the
political reality of the state changed the legal realities that developed from it and
thereby the nature and structure of international legal rules.’

While we have dealt with the issue of state sovereignty to a certain extent in the
preceding chapters, the analysis here will simply seek to understand how the sovereign
state fits into a broader theory of international legal personality (assuming that [ have
already dealt with these stronger conceptions of the role of the state in the previous
chapters). None of these previous discussions ought to be seen as somehow arguing
that states are irrelevant to international law. On the contrary, they are extremely
important for understanding the modern international legal system. However, their
role is not fundamental or axiomatic in the sense understood by sovereignty theorists
like Austin and Bentham. But, even if we reject the sovereign state as the foundation
of international law, it is clear that the international legal personality of states stands
as the cornerstone of any discussion of modern international legal personality, so it
is only natural that we begin our discussion here.

For the vast majority of states, their status within the three dimensions of
personality described above is clearly delineated under modern international law.
Their privileges and capacities as legal persons can be summarized by the notion
of sovereignty (Brownlie 2003, 287; Krasner 1999, 14-20). All states (especially
those who have signed the Charter for the UN) have a high legislative capacity (at
least insofar as they can create laws that bind themselves and that their actions may
be seen as indicative of the existence of customary international law),® an almost
unquestioned standing before international courts, and they may be sued in almost
any international legal forum. Whether there is a de facto equality of states in the
international political realm (in terms of their respective economic and military
power), in virtually all areas of international law, sovereign states are juridical equals
(Brierly 1963, 37-40). Bolivia’s standing before international legal bodies is the
same as that of the People’s Republic of China, the United States is the legal equal
of Zimbabwe. Thus, for our purposes (of providing a simplified schema in which
to understand international legal personality), we can assume that all states possess
roughly the same legal personality in terms of both quantity and quality.’ This
equality of the capacities inherent in legal personality is the full-blooded meaning of
the common notion of the “sovereign equality of states.”

7 Hedley Bull describes a system of states: “a group of states, conscious of certain common
interests and common values, form a society in the sense that they conceive themselves to be
bound by a common set of rules in their relations to one another, and share in the working of
common institutions” (cited in Bederman 2001a, 16—17).

8 See Article 38 of the Statute of the International Court of Justice.

9 Anthony Arend has shown that in customary international law, this is frequently not the
case as larger and more powerful nations have stronger legislative capacities than other states,
but I leave this issue aside for now. See Arend (1999, 87-103).
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The modern sources consulted by international lawyers to determine whether a
state actually exists are primarily the Montevideo Convention on Rights and Duties
of States, written in 1933, and the Charter of the United Nations of 1945 (Brownlie
2003, 70). The former is particularly valuable because it specifically elaborates upon
the notion of statehood in international law and lists three specific criteria that give
a state international legal personality:

The state as a person of international law should possess the following qualifications:
(a) a permanent population; (b) government; and (c) capacity to enter into relations with
other states.

These “Montevideo requirements” have been used both by the ICJ and its pre-
UN incarnation, the Permanent Court of International Justice, to determine when,
and to what extent, a political body may be granted international legal personality.
For example, the free city of Danzig was denied international legal personality
(specifically, the ability to independently join the International Labor Organization)
in 1930 as a result of its special relationship with Poland.'

In addition to Montevideo, Articles 3—6 of the UN Charter lays out several explicit
and widely accepted criteria for determining the existence of a state. While these
requirements are more political than those in the Montevideo Convention (insofar
as the UN is first and foremost a political body and only secondarily a legal one),
their general acceptance makes them valuable for understanding the sources of the
international legal personality of states.!! Aside from the founding states (mentioned
in Article 3),

Membership in the United Nations is open to all other peace-loving states which accept
the obligations contained in the present Charter and, in the judgment of the Organization,
are able and willing to carry out these obligations.

In addition to these normative requirements — normative in the sense that they set out
the criteria prescribed by the UN — stand several sometimes difficult procedural hoops
that an aspiring state must jump through in order to become a full-fledged member of
the UN: permission from the Security Council and a vote in the General Assembly.

The recognition of other states, sometimes through the UN, sometimes
independent of it, plays a central role in the attribution of legal personality to would-
be states. Scholars have debated for years over whether recognition is constitutive
of statehood or whether de facto sovereignty is sufficient for jurists to declare
statehood. While not wishing to delve too deeply into the hoary distinction between
“constitutive” and “declaratory” theories of statehood, we should perhaps note that
recognition is not entirely necessary for a political agent to create international law
and be bound by international legal norms.'? To cite Henkin:

10 The Free City of Danzig and the International Labor Organization, PClJ, Advisory
Opinion No. 18, August 26, 1930.

11 However, statehood may perhaps be distinguished from legal personality.

12 There refer to them as agents in order to distinguish them from full-fledged states, for
whom international recognition is not a problem.
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It is clear that an entity that meets the conditions of statehood cannot, because of the
lack of recognition, be denied its rights or escape its obligations. “Its territory cannot be
considered to be no-man’s-land; there is no right to overfly without permission; ships
flying its flag cannot be considered stateless, and so on.” Nor can such a non-recognized
entity evade the duties of states under international law (in fact, non-recognized states
are often charged with violations of international law and are the object of international
claims by the very states refusing recognition) (Henkin et al. 1993, 245)."

Thus, while we should not dismiss the importance of recognition to the establishment
of international legal personality, its formalities should be placed in the context of
real-world diplomatic and legal practice. Although there would certainly be dramatic
consequences to a widespread and deeply entrenched denial of recognition (we may
suspect that the capacities of legislation, standing, and obligation will be significantly
weaker for states that lack a universal recognition perhaps to the point where the
state could no longer properly function), this does not affect the capacities afforded
to states as international legal persons to any great degree.'*

Article 3 of the Montevideo Convention furthers this realist claim that de facto
sovereignty contributes a great deal (although admittedly not everything) to the
de jure attribution of international legal personality to states. Here the document
explicitly separates diplomatic recognition from “the political existence of the
state.” Under this notion of existence are several features that we would recognize
as elements of legal personality as set out at the opening of this chapter. To cite the
text of the Convention:

The political existence of the state is independent of recognition by the other states. Even
before recognition the state has the right to defend its integrity and independence, to
provide for its conservation and prosperity, and consequently to organize itself as it sees
fit, to legislate upon its interests, administer its services, and to define jurisdiction and
competence of its courts.

The process of recognition is a notoriously prickly and politicized affair, one where
certain states withhold recognition from what are obviously genuine states for a
number of reasons. Even when its existence is assured, the determination of the
representative government is equally problematic.' Therefore, states that go
unrecognized by others are still able to claim some measure of personality, if for no
other reason than the obviously troublesome consequences of denying recognition to
a state whose power has been established.

13 Internal citation is from Mugerwa (1968, 269).

14 See the Arbitrational Opinion of William Howard Taft regarding British claims against
the government of Costa Rica for acts of the previous, unrecognized Tinoco regime. “When
recognition vel non of a government is by such nations determined by inquiry, not into its de
facto sovereignty and complete governmental control, but into its illegitimacy or irregularity
of origin, their non-recognition loses something of evidential weight on the issue with which
those applying the rules of international law are alone concerned.”

15 The United States refused to recognize the People’s Republic of China as the legitimate
government of China for over two decades after it attained de facto control of the Chinese
state.
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Whether a state has international legal personality can best be seen as a
combination of the Montevideo requirements (many of which comprise de facto
personality), membership in the UN, and the recognition of other states. This can
be a long and delicate political and diplomatic affair, but once complete, the agent
becomes a state, one among equals, juridically speaking and may begin to assume
all of the functions that any other state may fulfill in the international arena. They
may negotiate treaties, create custom, haul others before international tribunals, and
be brought before the same. While its government may change, the state itself will
continue to exist as an autonomous legal person.

Anew trend inrecent years for determining whether a state existsand isarecognized
legal person in the international community is its adherence to international human
rights norms. Governments with a political status that meet the formal criteria set out
by the Montevideo Convention and the UN Charter, but routinely violate the rights
of their citizens have met stiff resistance, largely from Western governments, in their
requests for full international personality. This has led some scholars to describe a
set of states, states that meet the Montevideo requirements but do not represent their
people, as not truly legitimate (Roth 1999). While one cannot easily state that human
rights standards are a necessary condition for the attribution of legal personality to
states, one could perhaps make a clear case for optimism that the future trajectory of
the law of international legal personality points in that direction. Again, keeping in
mind the limitations of the notion of recognition in granting states legal personality,
the question of whether states must respect human rights in order to be legal persons
is, strictly speaking, unnecessary for our analysis.

Parasitic on the international legal personality of states is the personality belonging
to quasi-states. These problem cases are agents that appear to share many common
features with established states but are not the masters of their own house, so to
speak. Sometimes, as in the case of the free city of Danzig prior to World War 11, they
are special protectorates set up to serve a particular function for nearby communities.
Other times (such as in the cases of the Western Sahara and Liechtenstein) they
are political agents that, for whatever reason, are unable to be complete members
of the international community. Still others (such as Taiwan) are in such volatile
circumstances that the political consequences of giving them statehood could be
disastrous. These agents usually do not meet all of the Montevideo requirements
and their legal personality, while not completely nonexistent, is thereby notably
diminished in important ways.

The Holy See is perhaps the most well known of these quasi-states, and the limits
of'its legal personality highlight some of the relevant features of this concept for quasi-
states (Aufricht 1943, 220; Brownlie 2003, 63). In the Lateran treaty and Concordat
of 1929, Italy recognized the rights of the Holy See as a sovereign international
person. Although clearly not a state (and not an international organization), the
Vatican has entered into numerous treaties, such as telecommunications treaties and
multinational conventions, some of which are open only to states.'® Similarly, it has
become a full member of agencies of the UN, such as UNESCO, the WHO, and the
ILO. However, its status in the UN is only that of “Permanent Observer” and not

16 See Fitzmaurice (1956).
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that of a full member of the General Assembly, a position that would be available to
any full-blooded state. While the Church itself claims that its legal personality does
not stem from its possession of territory (Vatican City, inside Rome) but rather from
its spiritual position, international law scholars have largely kept the spiritual and
secular personalities of the Holy See distinct."”

Intergovernmental Organizations

Perhaps the most interesting place to study non-state agents as subjects of
international law is to look at the status of intergovernmental organizations (IGOs)
as legal persons. In this case, there is neither the political obviousness of the legal
personality that is afforded the nation state (that is, nobody seriously doubts that states
are international legal persons), nor the metaphysical obviousness that underlies the
status of the human being (that is, it is clear that human beings are agents and should
have some kind of legal status). However, despite these apparent weaknesses (and
perhaps, to some extent, because of them), there is a well-articulated international
legal jurisprudence regarding these agents. The legal status of IGOs along the three
axes described above is clear at least in its outline. Further, this doctrine is accepted
by most, if not all, practicing international lawyers, thereby qualifying it as genuine
law according to the non-reductionist definition described in Chapter 2.

IGOs are agents that come into existence through treaties negotiated between
states. While they may physically be located in one particular country (and thus
subject to its domestic legal jurisdiction on a number of matters — such as criminal
behavior committed on the organization’s grounds or contracts made with local
businesses) they are not, strictly speaking, under the legal control of these states. They
should not be confused, however, with Nongovernmental Organizations (NGOs) as
international agents that do not owe their political allegiance to a particular state such
as Amnesty International and Human Rights Watch, but that are created through the
activities of individuals. States have found intergovernmental organizations useful
to handle problems that are of common concern for a group of states. They have
proven quite effective, and their number has dramatically expanded over the last
half-century, largely under the patronage of the UN.

Intergovernmental organizations are genetically beholden to the states that are
party to its charter, and to this extent are derivative personalities, and thus not truly
legal subjects at all. This means that, unlike states, they are not sui generis. They
did not rise out of the primordial ooze of power politics and ethnic identity in the
domestic sphere, autonomously asserting their presence in the global order. States
come and go largely based upon their internal dynamics (excluding the now rare cases
of conquest or dissolution), and do not lose their personality as a result of the acts
of their political peers. This is different for dependent agents like intergovernmental
organizations, who are born from the womb of the political and legal relations of
states who freely choose to constitute the organization as a political agent. In some
ways, this has given intergovernmental organizations a tenuous existence: should the

17 See Okeke (1974).
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states that are part of a treaty abandon their agreement, the organization would cease
to exist as a legal person.'®

In theory then, this would make the outlook for intergovernmental organizations
seem rather grim. However, in actual legal practice the status of these agents as
international legal persons becomes significantly more complex and dynamic
than their derivative origins would make it seem. As Cassese has argued,
intergovernmental organizations have a foot in each of two different aspects of
international law:

First of all, a distinction should be drawn between the rights conferred and the duties
springing directly from the instituting freaty, and those deriving from general international
law. The former are normally provided for in the “constitution” of the Organization. Of
course, they give the institution a status in relation to member States only...

As to general rules, the international practice which evolved after the Second World
War shows that at least a handful of international rules do confer rights on Organizations
in relation to non-member States on condition that the former are sufficiently autonomous
from the latter and have a structure enabling them to act in the international field (Cassese,
1986, 86).

Cassese’s point here is that the standing of IGOs as legal persons is not merely
dependent. The organization’s charter is not only a contractual relation between
states, but is also subject to broader principles of international law, principles that
transform the legal status of this organization. They may, if conditions are right,
claim a legal personality of their own that is independent of its charter.

There are several significant cases that address the status of IGOs as distinct
legal persons illustrating Cassese’s assertion that intergovernmental organizations
can be independent entities. Among these, the Reparation for Injuries Suffered in the
Service of the United Nations,"” an Advisory Opinion of the ICJ, is by far the most
well known. The assassination of a UN envoy (Count Folke Bernadotte) in Palestine
opened up the question as to whether the organization could seek reparations from
Israel for the death of their agent. The General Assembly of the UN posed the
question to the court:

In the event of an agent of the United Nations in the performance of his duties suffering
injury in circumstances involving the responsibility of a State, has the United Nations, as
an Organization, the capacity to bring an internal claim against the responsible de jure or
de facto government with a view to obtaining the reparation due in respect of the damage
caused (a) to the United Nations (b) to the victim or to persons entitled through him?

This opinion put the legal personality at the forefront of international law and the
future of the UN hinged upon the Court’s decision in many significant ways.

18 This is the unfortunate fate of the League of Nations, which was dissolved in 1946.
As Bowett puts it: “Since the creation of this separate personality had been by the will of the
member States, expressed in treaty form, it was obvious that those states could bring an end
to the personality by a similar method” (Bowett 1963, 19).

19 1947 1CJ 173.
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If the sovereignty model of international legal personality had been the most
appropriate way to understand the law, the answer would have clearly been a “no”
— the prerogatives of the sovereign state would not trump the derivative personality
of IGOs. The only legal option available to the organization to seek remedy for the
harm inflicted by the Zionists would be to seek reparation through the Count’s home
state of Sweden. This, in turn, would have dramatically undermined the ability of
the UN to work independently of the wishes of its constituting states (and in areas
openly hostile to its presence), making it a weak and wholly subordinate entity. The
overarching issue of the Reparations decision, then, is whether intergovernmental
organizations have any independent existence in international law, whether they
have legal personality, or must they remain legal objects, functioning as a thin skin
covering the real legal relations existing between states.

The court examined the UN’s Charter and determined that in order to carry out
its goals the organization required a good measure of legal personality. The Charter
(and the charter members’ lofty ambitions for the organization) would have been
meaningless without the legal personality required to carry out its mandate.

In the opinion of the Court, the Organization was intended to exercise and enjoy, and is
in fact exercising and enjoying, functions and rights which can only be explained on the
basis of the possession of a large measure of international personality and the capacity
to operate upon an international plane. It is at present the supreme type of international
organization, and it could not carry out the intentions of its founders if it was devoid of
international personality. It must be acknowledged that its Members, by entrusting certain
functions to it, with the attendant duties and responsibilities, have clothed it with the
competence required to enable those functions to be effectively discharged. Accordingly,
the Court has come to the conclusion that the Organization is an international person.*

While quickly thereafter asserting that while, “This is not the same thing as saying
that it is a State”, the court nonetheless concludes that the UN “is a subject of
international law and capable of possessing international rights and duties, and that it
has capacity to maintain its rights by bringing international claims.” Here, the court
concludes what had been a more or less developing doctrine for the preceding half-
century, that international organizations have some form of genuine international
legal personality.?!

The opinion in Reparations is far reaching in its scope (Amerasinghe 2005, 86—
92). The Court concludes that legal personality can be deduced from the function
of an international entity and the requirements necessary for this agent for carrying
out its assigned duties. Thus, giving the UN standing before courts is necessary
for the Organization to carry out the duties mandated by the charter. This is what
is sometimes referred to as the “implied powers” doctrine taken from American
constitutional law (Arangio-Ruiz 1997), that is, the UN has powers that are not
expressly stated in the Charter but are implied by the practical necessities of carrying
out the purposes mandated by Articles 1 and 2 of the Charter:

20 At 179.
21 For a brief history of the development of the legal personality of intergovernmental
organizations prior to the Reparations decision, see Bederman (1996).
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It must be added that the Organization is a political body, charged with political tasks of an
important character, and covering a wide field, namely, the maintenance of international
peace and security, the development of friendly relations among nations, and the
achievement of international cooperation in the solution of problems of an economic,
social, cultural or humanitarian character (Article 1); and in dealing with its Members it
employs political means. The “Convention on the Privileges and Immunities of the United
Nations” of 1946 creates rights and between each of the signatories and the Organization
(see, in particular, Section 35). It is difficult to see how such a convention could operate
except upon the international plane and as between parties possessing international
personality.

While not a state, international law provides the UN with a number of the capacities
normally given to states, in order to properly carry out its work.

Whereas this language is somewhat specific to the work of the UN, other parts of
the opinion are formulated in much more general language (and set against the locus
classicus of international legal personality, the state):

Whereas a State possesses the totality of international rights and duties recognized by
international law, the rights and duties of an entity such as the Organization must depend
upon its purposes and functions as specified in its or implied in its constituent documents
and developed in practice.?

While the UN is in many ways a unique intergovernmental organization, this
uniqueness is not such that it requires that we treat its legal personality in a manner
that is fundamentally different from other organizations. The fact that it is an
intergovernmental body that serves as an umbrella for many other intergovernmental
organizations and whose broad mandate is “to maintain peace and security” does
not completely divorce it from other intergovernmental organizations with a more
modest mandate. The UN is at bottom just one intergovernmental organization
among many others.

Given Reparations, what does the personality that international law
provides intergovernmental organizations look like, and how does it fit onto the
legislation-standing-obligation schema outlined at the beginning of this chapter?
Intergovernmental organizations can and do enter into treaties with states that in
turn impose legal obligations upon both parties (Schneider 1963). The UN is at
present party to numerous treaties and contracts with private industry. Similarly,
other organizations such as the ILO work to form treaties that will be effective and
enforceable. These treaties are legal by most standards of international law and have
had some effect in legal disputes.

This fact entails that these international organizations have a legal personality that
allows for at least some legislative capacity. This customary reality has in fact been
formalized into a treaty. The Vienna Convention on Treaties Concluded Between
States and International Organizations or between Two or More International
Organizations states specifically that the treaty-making abilities of these bodies
are “governed by the relevant rules of that organization.”” The International Law

22 Emphasis added.
23 Article 6.
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Commission, in commenting upon this treaty, has specifically argued that the treaty-
making capacities of international organizations should be understood as limited
by the powers given to the international body in its founding treaty.** Just as the
UN’s capacity to seek redress for its slain diplomat was given to it by the ICJ on
the basis of the powers implied in the UN charter, the legislative capacity of other
organizations, too, is charter (and context) dependent. While we will see shortly
that the notion of “objective legal personality” has made this issue somewhat more
complicated (and led some legal scholars to reinterpret the Reparations decision), it
does not undermine the broader fact that most intergovernmental organizations have
the capacity to legislate through their ability to formulate treaties.

The standing of intergovernmental organizations is an equally complex issue.
The Reparations decision clearly asserts that the UN and similar organizations may
seek remedies for damages done to it or its members, but where precisely it may
seek these reparations is a tricky matter. While this organization has been a party
to cases in other forums, it is restricted from access to the World Court. Article 34
of the ICJ is unambiguous: “Only states may be parties to cases before the court,”
denying this avenue to the UN. The only organizations with the capacity to ask the
court for advisory opinions (according to the charter) are the UN General Assembly,
and the Security Council. The Headquarters Agreement between the United States
and the United Nations (allowing the UN to build its headquarters in New York City)
provided for arbitration where disputes between the two persons develop. This said,
the UN is greatly limited in its ability to seek redress in international courts. There is
reason to be even less optimistic about other intergovernmental organizations with a
less robust legal personality.

The responsibility of intergovernmental organizations is fairly well spelled out
in international law. Since these organizations can be plaintiffs in international
disagreements, it (logically, at least) entails that they can be defendants, a conclusion
shared by most courts. They can be sued by others (including by individuals) in
a variety of forums,” and it is interesting to note that the states that created the
organization are frequently immune from responsibility for the behavior of the
independent organization (and its “objective international personality™).? In United
States’ law, members of the UN have special immunities that protect its employees and
diplomatic personnel, but the organization itself may be sued in certain contractual
cases. While the UN cannot be placed before the ICJ, it may be brought before
arbitrational tribunals according to its Headquarters Agreement. For the majority of
intergovernmental organizations then, their privileges and immunities are spelled
out in their charter.

The question of legal personality for intergovernmental organizations is further
complicated when we consider “organic” conceptions of legal personality. As the
metaphor implies, organic approaches to legal personality assert that an organization’s

24 Tbid., p. 358.

25 See Jenks (1962).

26 See J.H. Rayner Ltd. v. Dep t of Trade and Industry (1989) where various banks sued
the International Tin Council, and the states that created the ITC, before the British Law
Lords.
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personality is independent of the constitutive treaty. Specifically, in the Reparations
case, the court argued that the practices of the General Assembly, the Security
Council, and the Secretariat are distinct from the acts of the members.

Practice — in particular the conclusion of conventions to which the Organization is a party
— has confirmed the character of the Organization, which occupies a position in certain
respects in detachment from its Members, and which is under a duty to remind them, if
need be, of certain obligations.

The point here is that the existence of the UN is not reducible to the will of its
individual members, but possesses its own, corporate identity as a necessary (albeit
implied) condition for carrying out its mandate. There is an ontological separation
between (A) “the organization as an embodiment of the agreements of sovereign
states” and (B) “the organization as an actor on the international legal scene.” (A) is
a functional legal person while (B) is an organic person.

In 1949, at the time of the Reparations decision, the state of Israel was not a
member of the UN, and thus the court was required to consider “whether the
Organization has ‘the capacity to bring an international claim against the responsible
de jure or de facto government...” when the defendant State is not a member of
the Organization.”?” The question dealt with whether its personality is merely real
for those who have accepted the UN Charter or extends to all states, UN member
or otherwise. This additional question changes the quality of the legal personality
given the UN, insofar as its standing may extend beyond those who have accepted
its jurisdiction, making it an “objective” international person (as opposed to a
“subjective” person that has personality only for states that choose to accept its
personality).

The ICJ was emphatically in favor of viewing the UN’s international legal
personality as full-blooded enough to make claims against those who have not
ratified the Charter. In essence, the failure of the State of Israel to recognize the
authority of the UN is irrelevant for the organization’s standing in courts and its
ability to seek reparations from Israel.

On this point, the Court’s opinion is that fifty States, representing the vast majority of the
members of the international community, had the power, in conformity with international
law, to bring into being an entity possessing objective international personality, and
not merely personality recognized by them alone, together with the capacity to bring
international claims.?

While the court’s reasoning as to what dimension of international law ratifies the
objective international legal personality of the UN is left somewhat obscure, the
conclusion is not. This objective personality is in no way parasitic upon the consent
of individual states, but rather must find its ground in the common will of the vast
majority of international agents.

27 Internal quotation is from the request for an advisory opinion given to the Court by
the General Assembly.
28 Italics added.
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Several cases have arisen since Reparations to further define and strengthen the
international legal personality of the UN. By holding a strict separation between the
“internal” mechanisms of the organization and its “external” actions (in this case the
ability of the General Assembly to legitimately allocate peacekeeping troops without
the permission of the Security Council) the Certain Expenses of the United Nations
case further expands upon the “organic” metaphor described above.

Ifit agreed that the action in question is within the scope of the functions of the Organization
but it is alleged that it has been initiated or carried out in a manner not in conformity
with the division of functions among the several organs which the Charter prescribes
one moves to the internal plane, to the international structure of the Organization. If the
action was taken by the wrong organ, it was irregular as a matter of that internal structure,
but this would not necessarily mean that the expense incurred was not an expense of the
Organization. Both national and international law contemplate cases in which the body
corporate or politic may be bound, as to third parties, to an u/tra vares act of an agent.

The point of this decision is to solidify the view of legal personality first set out
by Reparations: legal persons are, analytically speaking, distinct from the views,
choices, and so on, of their individual members.?” By maintaining a strict separation
between an internal decision-making processes of a non-state international person,
and its engagements with the world, the ICJ has further highlighted the distinction
between the body itself and the members that comprise it — (A) and (B) described
above. Far from being a fluke, the precedents set out by the Reparations decision
have had a lasting influence on the international legal doctrine of legal personality.

Unlike intergovernmental organizations, Nongovernmental Organizations
(NGOs) such as Amnesty International and Human Rights Watch are largely private
in character and lack the requisite political credentials to establish themselves as
legal persons before international law. This lack of personality stems from one
central (and good) reason: these organizations, however noble they may be, are not
democratic and do not represent the will of a particular group of people (save those
who support its ideology). They tend to represent interest groups with a common
ideology spread across political borders. This strength of ideological conviction
is admirable and quite useful when they play an advisory role in providing
intergovernmental organizations with reports on their respective fields. However,
their lack of democratic accountability and ideological unity (preventing them from
the requirement of moderation in pursuit of their agendas) provide good grounds
for being skeptical about advocating providing them with the benefits of legal
personality.

The sole source of legal personality that has been afforded to NGOs at the
present time is the consultative arrangements provided for them by certain treaties.
Organizations such as the International Committee of the Red Cross have been given
a special status and the ability to give authoritative reports on certain issues on the
domestic affairs of certain states in several treaties. These treaties have afforded
certain NGOs a good deal of legitimacy in the international legal community

29 This is also enforced by the Law Lords’ decision in the International 7in Council case
already discussed.
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(specifically with regards to human rights). While one may in turn perhaps give
an argument similar to that presented by the court in Reparations, that powers that
these treaties require for the NGOs to pursue their assigned tasks would necessitate
some form of personality, to the best of my knowledge, no such argument has been
explicitly offered by any jurist that I have found (and it is doubtless that such an
argument would go far, at least at present). Regardless, were such an argument
made (and accepted), the personality afforded to the respective NGO would be very
limited and very weak.

The overall significance of this discussion should be clear: although the states
themselves were in many cases essential to the formation of intergovernmental
organizations, genetically speaking, these legal persons are neither logically nor
legally dependent upon their creators. The utility that these organizations provide
for the international legal community, coupled with the personality required by
these organizations to carry out their mandates will most likely lead to the continued
multiplication of intergovernmental international legal persons. These new agents
will further modify the terrain of international law in general and the nature of
international legal personality in particular. Cases like Certain Expenses and
Reparations have laid the groundwork for an understanding of the legal persona
that is more nuanced than that offered by the sovereignty thesis. International legal
personality extends further than the borders of the Westphalian nation-state and into
the realm of the modern intergovernmental organization.

Individuals

As for the international legal personality of physical persons, legal doctrine is less
clear and more controversial than in other, more established domains of international
legal personality. Historically, their personality has been weak to non-existent in
many areas of international law. On the other hand, in the metaphysics of agency
(in establishing who — or what — is an agent), the agency of individuals is, of
course, unquestioned. This seemingly trivial point, that people are agents, becomes
decidedly untrivial when we seek legal accountability for behavior (especially
criminal behavior). There is something unsatisfying about finding an abstraction
such as a state or intergovernmental organization responsible for horrifying crimes
such as genocide or torture. The human need for justice is not satisfied by punishing
mere abstractions (Durkheim 1997). This tension between the metaphysical certainty
of human agency, the natural desire for human moral accountability, and their
relatively impoverished legal personality accounts for a good deal of the ambiguity
surrounding their international legal personality. The uncertainty of this dimension
of legal personality will allow me to engage in a certain amount of speculation along
with a healthy dose of policy discussion at the end of this section.

Historically, individuals have played only a marginal role as international legal
persons, remaining subordinate to more established agents (Janis 1984; Brownlie
2003, 65). However, there are some important exceptions. In areas such as the law
of piracy, there has been a long-standing recognition that individuals may be tried as
individuals for violations of the law of nations (Kelsen 1945, 345—6; Paust et al. 2000,
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1039-49). International criminal law has similarly made the individual accountable
qua individual for particularly horrendous crimes such as genocide, crimes against
humanity, or war crimes (Ratner and Abrams 2001). Since Nuremberg, it has been
commonly accepted that egregious activities perpetrated by individuals, regardless
of the flag under which they serve, are subject to punishment as individuals.*® The
Nuremberg precedent for individual accountability has been further bolstered by the
development of international criminal law in treaties such as the Genocide Convention
and institutions like the International Criminal Court (Fichtelberg 2007). While the
record of the prosecution of war criminals globally is at best uneven, and frequently
accused of “victor’s justice,” the doctrine that individuals are accountable for their
behavior in wartime has a strong standing among international lawyers.

These developments, while dramatic, are not entirely unprecedented. Twentieth-
century institutions establishing the accountability of individuals before international
law were foreshadowed by many cases in foreign and American domestic legal
practice. Mark Janis cites the case of Respublica v. De Longchamps (an eighteenth-
century American case involving the assault on the Consul General of France),
holding an individual accountable to the law of nations, among others concluding:

All of these examples — De Longchamps, Paquete Habana, the Nuremberg Trials, the
European and American human rights systems, the European Economic Community,
and Filartiga — demonstrate that a large and important part of international law practice
establishes individual rights and obligations and provides international and municipal
procedures for enforcing these rights and obligations... It is wrong, both in terms of
describing reality and in terms of preferential expression, for the theory of international
law to hold that individuals are outside the ambit of international law rules (Janis 1984).

Independent of the drafting of human rights documents, Janis concludes, individuals
are valid international legal persons, and have been for quite some time. The ICC
denotes a further evolution of existing law, not a dramatic departure from it.

While the obligation axis of international legal personality is relatively well
defined for physical persons, the standing of individuals in international law is
significantly hazier. The development of human rights has given a certain legal
standing to individuals but there are few (if any) forums in the international sphere
where these individuals may assert their rights against a state, particularly when
this state is their own. As was previously noted, the ICJ is the exclusive domain
of states (and the General Assembly may ask it for Advisory Opinions) and is off
limits to individuals. An individual must find a state sponsor to press a claim in

30 Here the court argued:

It was submitted that international law is concerned with the actions of sovereign States,
and provides no punishment for individuals; and further, that where the act in question
is an act of State, those who carry it out are not personally responsible, but are protected
by the doctrine of the sovereignty of the State. In the opinion of the Tribunal, both these
submissions must be rejected. That international law imposes duties and liabilities upon
individuals as well as upon States has long been recognized. .. The principle of international
law, which under certain circumstances protects the representatives of a state, cannot
be applied to acts which are condemned as criminal by international law (International
Military Tribunal (Nuremberg) Judgment and Sentences 41 A.J.I.L. 22-221).
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most international courts. While there are many justifiably famous international
documents that provide individuals with inalienable rights, these same laws provide
paltry resources for these individuals to assert their rights as individuals.

However, the standing of individuals is much less bleak when we turn from
international law writ large to the various regional systems. Most regional legal
systems have acknowledged that individuals have a standing before international
legal courts. The European Court of Human Rights specifically allows individuals
to lodge complaints against their own governments regarding their treatment and it
has been a very busy institution. While this ability is not immediately available for
all who have grievances against their home state (specifically, plaintiffs must have
exhausted local remedies before they can continue their fight in the international
arena), nonetheless, their standing before these courts is an established fact of law.
Given these developments, an international human rights court where individuals
have standing is not unimaginable.

Finally, domestic courts can frequently serve as a locus where individuals have
standi. Individuals may sue foreign governments and foreign individuals in a number
of states, applying domestic or international legal standards. Filartiga v. Pena-
Irala, a US federal case, asserted the rights of torture victims to seek damages for
harm committed overseas by government officials. “We hold that deliberate torture
perpetrated under color of official authority violates universally accepted norms of
the international law of human rights, regardless of the nationality of the parties”.
Filartiga, and cases similar to it, have established a domestic legal context where
individuals can seek damages for violations of international law that has opened up
dramatic new possibilities for those interested in enforcing human rights. Although
domestic courts are frequently at the mercy of the foreign policy of their government
(and these courts frequently submit themselves to the foreign policy of the state),
they nonetheless provide a valuable tool for the individual to assert herself, albeit
indirectly, using the tools of international law. Despite its domestic context, this
represents an important form of standing available to individuals in international
law.

At present it is obvious that individuals have no legislative capacities as
individuals in international law. Any abilities they may have they receive solely
as representatives of the state. Foreign ministers have the ability to make treaties
or unilateral declarations of law, but only do this under the legal fiction that they
are a part of the state. Contracts that they make are only private agreements. This
means that the only forms of legislating that may be done by the individual are either
through the formation of precedents (when they argue cases before international
bodies) or as representatives of states.

At this point in its development, it is perhaps best to view the legal personality
of individual persons in international law in general as existing in a state of flux. Ina
few years, the regional courts may opt to sharply rein in the abilities of individuals to
assert their rights against their government (or more frequently defer to the plaintiff’s
home state). Similarly, the fallout of the Pinochet case and similar international
criminal prosecutions, along with the perilous future of international criminal law
(and the permanent International Criminal Court, that holds individuals responsible
for their behavior) will further decide whether individuals will continue to be obliged
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by international law. Finally, the current diplomatic battles over the permanent
International Criminal Court have similarly left the international legal personality
of individuals in the air. While I have tried my best to delineate the contours of
international law at present, the reader should not overlook its precariousness (save
in established domains such as the law of piracy).

Given this ambiguity, it is not unwarranted to briefly discuss whether
strengthening the legal personality of individuals would ultimately be a good
thing. The central concern of those who wish to limit the legal personality
of individuals usually stems from “prudential diplomats” (recalling a term
from Chapter 1) who fear that a legal system that further expanded the role of
individuals in international law would ultimately undermine peace and stability
in international politics. States have a large number of complex tasks to deal with
and inevitably they must violate the rights of some of their own people to preserve
the happiness of all. Should states be required to answer to individuals for their
behavior, their ability to carry out their policies could be severely hampered (as
the argument goes). In addition, states can cynically manipulate these processes
bringing up embarrassing, perhaps fictional violations of individual rights in
order to embarrass their opponents.

While one should certainly be concerned about the abuse of institutions such
as the International Criminal Court, it is a mistake to believe that the strengthening
of the international legal personality of individuals would easily lend itself to such
problems. Aware of these concerns, states have successfully put up safeguards to
prevent the abuse of international courts by states and organizations seeking to make
trouble for their more influential peers. While I will discuss this issue in further
detail when I take on the prudential diplomat in Chapter 7, suffice it to suggest
that widening and strengthening the forms of obligation that individuals have as
legal persons would produce more good than ill. Naive idealists are rare among
practicing international lawyers (and judges). The vast majority of those involved in
international criminal law and human rights law are well aware of the diplomatic and
political complexity of their work.

There are additional, less moralistic reasons for supporting the strengthening of
the legal personality of individuals. With the continuing complexity of international
business and the development of technology that can render traditional borders (and
traditional jurisdictions) meaningless, it makes sense to support effective legal tools
for dealing with new forms of international criminal behavior. Developing and further
articulating the legal personality of individuals in international law would give law
enforcement agencies a new set of tools to effectively deal with modern international
crime. Strengthening the legal personality of individuals will not only allow for
these individuals to assert their basic rights in the international legal forum but will
also create new avenues through which states can assert their own rights against
individuals. Should the individual remain on the back benches of international law,
states will suffer as much harm as the individuals that are presently at their mercy.

The significance of the expansion of the aspects of legal personality for
individuals is important. While many of these aspects of individual personality can
be traced back to the consent of sovereign states (and thus, in some sense cohere
with sovereignty), others do not. Just as the objective legal personality of IGOs
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like the UN challenges the sovereignty thesis’s account of legal personality, many
features of the legal personality belonging to individuals cannot easily fit into that
model. For example, the prohibition against torture, the right of individuals not to
be tortured is often described as a jus cogens (non-derogable) right (De Wet 2004).
If more human rights norms or norms of international criminal law are given such
status, then the ability of states to restrain the legal personality of individuals would
be seriously compromised and attempts to deploy sovereignty as the foundation of
this field of international law will be increasingly weakened (Meron 1986).

The Future of International Legal Personality

Like everything else in this work, the analysis of international law developed
here is bound to the present circumstances of international law. This means that
future transformations in the international community could alter international
legal personality in some dramatic ways. This is unfortunate for us as the present
international system is showing an unprecedented dynamism that augurs what may
be dramatic new developments. Such changes could, in turn, have a profound impact
upon the matters discussed in this chapter. The three axes of legislation, standing,
and obligation, though abstract, are probably useful enough that they could still be
applicable to a very different international context. However, it is worth our time to
briefly speculate about the road ahead for international legal personality and how
these changes could modify the analysis offered here.

Hedley Bull has suggested that international society is transforming itself into
a radically new form of political arrangement, in which international law plays a
significant part. This new phase, that he labels “neomedievalism,” would resemble
Europe’s feudal period in many ways, “a secular reincarnation of the system of
overlapping or segmented authority that characterized mediaeval Christendom”
(Bull 1977, 264).3! Here, international power would be diffused into a vast number
of different local, regional, and global organizations all of which are interconnected
and none of which has the exclusive right over human beings. The state would
probably still exist in such a system and would have some form of international
legal personality, but would be only one player among many, and would most likely
be substantially weakened when contrasted to its present position. Regional systems
would overlap with national governments, both of which would compete with
intergovernmental organizations and transgovernmental groups (such as religious
and ethnic groups) for the allegiance of the people of the world. Such international
political systems would radically change the legal structures that undergird it in such
a way that all of the non-state actors discussed in this chapter would have more
robust and clearly defined legal personalities.

Of course, Bull’s analysis is purely speculative. It is certainly possible that the
sovereign states will succeed in maintaining their strength and their exclusive legal
and political privileges, weakening the role that intergovernmental organizations and
individuals play in the international legal community. This would, in turn, limit the

31 Cited in Arend 1999, 172.
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development and articulation of the legal personality afforded to non-state actors
like the UN. However, there is no a priori reason why legal personality must stay
in its present form, just as there is no necessity to the hegemonic role played by the
sovereign state in legal personality. No deductive argument, such as given by many
sovereignty theorists, can show that international law in general and international
legal personality in particular is wedded to state sovereignty. International politics
will undoubtedly change in many unpredictable ways, giving new actors entirely
new roles in international law, the point of international legal theory is to grasp
and study these changes, not dismiss them because of their failure to cohere with
theory.

Conclusion

As we can see even from this very brief discussion of international legal personality,
there is much more to this concept than can be offered by the sovereignty thesis
alone. The best, that is, the most empirically accurate approach to international
law recognizes that there is a stratification of types of legal persons, each of which
possesses a different amount of the three primary elements of international legal
personality described at the opening of this chapter. While certainly this part of
international law is at present developing rapidly (especially with regards to the legal
personality of individuals), it is clear that legal personality encompasses a much
wider set of agents than is afforded by a strict sovereignty view.

Returning to the “meta-language/object language” discussion of sovereignty that
was mentioned in the previous chapter and at the opening of this one, we can see that
the implications of a meta-language conception of sovereignty don’t seem to pan
out. While sovereign states are clearly important parts of the field of international
legal personality, they do not serve the foundational role that one would expect them
to serve if they defined international law. The robust personality ascribed to nonstate
actors as well as the objective legal personality of intergovernmental organizations
and the development of international criminal law shows that the state is not the only
important legal actor in the international field. International society and its law may
not be “medieval” in its structure at present, but neither is it purely Westphalian.

In the next chapter, we will discuss the related issue of the international law of
humanitarian intervention. There is a logical connection between sovereignty as a
theory of legal personality and sovereignty as a theory of legal right. Hand in hand
with the view that states are the only actors on the stage of international law, the
sovereignty thesis asserts that states have untrammeled freedom within their own
borders to govern themselves they see fit. For the sovereignty thesis, the make-up
of international politics is atomistic, comprised only of indivisible units each with
absolute dominion over its own territory. If states are the only persons in law, and
these states have equality before the law, it follows that no state is in a position to
violate the space and integrity of any other state without their permission.

But with the diversification of legal persons, as outlined in this chapter, the
hegemony of state sovereignty has been eroded, in at least one of its forms. If the
sovereign state is not the only legal actor on the international scene, as I have argued
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here, perhaps the latter claim, the impenetrability of the sovereign state, is not
sacrosanct either. To what extent can the boundaries of a state be /egally violated,
either by other states or by an international organization like the UN? This question,
part of the ongoing and highly contentious debate surrounding the legality of the
violation of a state’s sovereignty (especially when the motives for it seem wholly
benevolent), is the subject of the next chapter.
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Chapter 5

Humanitarian Intervention

This chapter, a study on the present state of the international law of humanitarian
intervention, stands in close relation with the previous one for two reasons. Both
seek to explicate important aspects of international legal doctrine, as opposed to the
more abstract, theoretical questions of Chapters 1-3. More significantly, however,
they both share the agenda underlying the larger view set out in this study: the
critique of traditional, state-based conceptions of international law. The preceding
analysis of legal personality revealed that the sovereign state is not the sole actor on
the international legal stage (which has become increasingly crowded). This effort
was intended as the first assault on the sovereignty thesis, an attack that will take on
a second front here. In this chapter, I will also study the present rules and practices in
international law with an eye towards understanding the nature and strength of the legal
boundaries of the sovereign state. Thus I am also explicating the rules of international
law rather than dealing with philosophical speculation regarding the foundations or
functions of this legal system. Further, both this and the previous chapter apply the
non-reductive definition of international law described in Chapter 2.

The purpose of this chapter is to show that under the present international legal
regime the walls of state sovereignty are not impenetrable. In certain (admittedly
extraordinary) circumstances, the veil of sovereignty may be pierced by other states
and by the international community in a direct and forceful manner in order to
protect human rights. This means that at certain times the international community
(or individual states acting unilaterally) may use force against a state or other
organization in order to protect individuals who are suffering from severe, unjust
oppression. What was at one time considered to be inviolable, and the lynchpin
of sovereignty (the rights of a state to govern its people) is now sharply limited
by human rights norms and by an increasingly interconnected and interdependent
global society.

Of course, any study of international laws dealing with the use of force must
discuss the Charter of the United Nations in significant depth. I will do this by
developing my discussion of humanitarian intervention along three different tracks,
each of which corresponds to a separate principle set out by the Charter. The first
two will be indirect arguments for a “mixed” humanitarian intervention, pointing out
the consequences of domestic atrocities for the international system as grounds for
intervention — seeing humanitarian intervention in terms of self-defense. The first
of these will involve interventions justified in terms of the natural (or “inherent™)
right of states to self-defense as cited in Article 51 of the Charter. This will include
a discussion of the 1971 war between India and Pakistan over atrocities committed
in Bangladesh and the Vietnamese intervention in Cambodia in 1978. After this, I
will turn to the functions of the Security Council as defined by the Charter, focusing
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on its obligations under Chapter VII to uphold peace and security. This will lead
to a brief discussion of the US intervention in Haiti in 1994 to stop the latter’s
oppressive military dictatorship. Finally, the last section will look at the human
rights components of the Charter and in other parts of international law as possible
justifications for “purely” humanitarian interventions (that is, interventions where
the sole justification for the use of force is humanitarian). It is my ultimate aim to
show that international law allows a limited right to humanitarian intervention in
both a mixed as well as a pure form, both within the UN system and from outside.

Before proceeding, however, it is perhaps worthwhile to characterize what
humanitarian intervention is and, equally important, what it is not. I can preempt a
number of objections by carefully circumscribing our object of study and then seeing
whether such interventions can be accommodated under the present international
legal regime. Fernando Téson’s influential study, Humanitarian Intervention:
An Inquiry into Law and Morality provides an adequate working definition of
humanitarian intervention:

I define human intervention as the transboundary help, including forcible help, provided by
governments to individuals in another state who are being denied basic human rights and
who themselves would be rationally willing to revolt against their oppressive government
(Teson 1997, 5).

Throughout the rest of this chapter, this will be the definition of intervention that I
will be seeking to justify within contemporary international law.

Teson’s definition is particularly useful because of what it includes as well as
what it leaves out. First, it does not require that the intervener have “pure intentions”
in carrying out their acts or that their acts be justified solely on humanitarian
grounds.! As I will show, both in theory and in fact, states always have some kind

1 This likewise separates Teson’s approach from others such as Wil Verwey who defines
intervention as: “[T]he threat or use of force by a state or states abroad, for the sole purpose of
preventing or putting a halt to a serious violation of fundamental human rights, in particular
to the right to life of persons, regardless of their nationality, such protection taking place
neither upon authorization by relevant organs of the United Nations nor with permission by
the legitimate government of the target state” (Verwey 1992, 114). This definition is flawed
insofar as it removes any role for the UN in intervention (and as [ will show, many interventions
commonly described as humanitarian happened with some Security Council approval) and it
expects that the purpose of the intervention be solely humanitarian. This also is part of an
unrealistic portrayal of real interventions.

It also conflicts with Beck and Arend who assert that true humanitarian intervention cannot
be performed under the Security Council as such would be better described as “collective uses
of force” and “to describe. .. United Nations undertaking[s] as a ‘humanitarian intervention’ is
to deprive the term of its traditional core meaning” (Arend and Beck 1993, 113). Unfortunately,
they do not provide further justification for this limitation on the notion of intervention and
its “core meaning.” Suffice it to say that cases such as Haiti where intervention did take place
under a Security Council Resolution for partially humanitarian reasons is proof that Arend and
Beck’s view is unnecessarily dogmatic.

For another interesting analysis of the issues involved in defining humanitarian
intervention, see Brownlie (1973).
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of national interest (however that concept is conceived) when they intervene in the
affairs of another state — we live in an interdependent world and domestic policy is
never hermetically sealed within a state’s borders. Second, it excludes incursions by
one state into another in order to rescue one’s own nationals — such as Israel did in
Uganda in 1976.% Third, it excludes mercenary attempts by one state to undermine
another, without just cause (such as with US support of the Contras in Nicaragua
in the 1980s or Germany’s occupation of Bohemia and Moravia).® Finally, it is
limited to actions committed by governments against other governments, and does
not consider interventions by other actors such as guerilla movements or wars of
national liberation. These conflicts are important and merit significant discussion,
but as they can be distinguished from humanitarian intervention, I will ignore them
for this discussion.

The topic of humanitarian intervention is significantly more controversial than
the issue of international legal personality, and many lawyers are more willing to
object to intervention, than to the precedents set out in the Certain Expenses and the
Reparations opinions. This means that I will have to make a much more involved
case to prove that there really is a law of humanitarian intervention and what this
law entails. I also add that critics, wishing to rid international law of the notion
of humanitarian intervention will find more resources to make their case than they
might have found on other topics.* This does not necessarily impugn my overall
views regarding the law. Practicing lawyers recognize that their arguments are
always contentious, but this does not impugn their conviction about their arguments.
The harder the prima facie case is to make, the more resourceful the attorney making
it must be. But no case is impossible to make. This chapter should perhaps be seen in
this light, as a legal brief of sorts, a controversial point of law where opposing views
will be submitted before the courts of professional legal opinion and practice.

Further, the general points made about the law here are only useful when applied
to the messy facts of real world cases. If even a small wedge can be forced under the
barrier of the sovereignty thesis, then there may be a future case where the facts can
follow this wedge. Past cases are only partial templates to apply to future ones and
we search through the available precedents for law that could be used in a different
case that shares similarities with its precursor. The former may be only a partial fit

2 See Ronzitti (1985: 17-20). This does not necessarily mean that the Israeli commando
actions in Uganda were necessarily illegal, but rather that it was not a humanitarian
intervention, strictly speaking.

3 In his Proclamation on the German Occupation of Bohemia and Moravia of March
1939, Hitler referred to “assaults on the life and liberty of minorities, and the purpose of
disarming Czech troops and terrorist bands threatening the lives of minorities” (Docs. on
British Foreign Policy 1919-1939, 257. Cited in Brownlie [1963, 340]).

4 As the UK Foreign Office Policy Document No. 148 asserts: “The best case that can
be made in support of humanitarian intervention is that it cannot be said to be unambiguously
illegal... But the overwhelming majority of contemporary legal opinion comes down against
the existence of a right of humanitarian intervention” (UK Foreign Office Policy Document
No. 1438, cited in Harris [1998, 918]). Harris points out that in later documents, the Government
asserted that “international intervention without the invitation of the government of the country
concerned can be justified in cases of extreme humanitarian need” (1998, 921).
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onto the later case, but it is this part that is relevant and a clever attorney cobbles
together different aspects of past cases that provide rules to apply to a future case.
Thus, if I can show that there could in principle be some kind of legally authorized
humanitarian intervention then it is merely a matter of finding the appropriate case
and applying to it the norms of a legal humanitarian intervention.

The Question of Motive

Many opponents of humanitarian intervention assert that the intentions behind
such interventions are inevitably more sinister in character than the rhetoric of
humanitarianism reveals. Seemingly benevolent acts by states are often mere
dressing for baser national interests of some kind or another. Such critics are quick to
point out the ulterior motives of political and military leaders when they respond to
atrocities in other states: these interventions are just masks for power, kind rhetoric
concealing military conquest. Fighting oppression abroad can be a great pretext for
weakening or destabilizing an enemy state, installing a friendly government, or even
acquiring the territory of a neighboring state. As Brownlie states:

Examination of state practice in relation to this form of intervention is rendered difficult
as it is frequently a subsidiary justification for an intervention which is an expression of
purely national policy. Moreover, the jurists have tended to ex post facto classification
of interventions which were justified without reference to any specific doctrine of
humanitarian intervention (Brownlie 1963, 339).

And further,

The state practice justifies the conclusion that no genuine case of humanitarian intervention
has occurred... With the embarrassing exception provided by Germany [cited above], the
institution has disappeared from modern state practice. As a matter of international policy
this is a beneficial development (Brownlie 1963, 340).

This historical fact, the skeptics assert, undermines the idea that there is such a thing
as humanitarian intervention — simply because truly humanitarian intentions are non-
existent among those who commit them. No state possesses the benevolence implied
by the label, and those well-meaning idealists who support the idea of legalized
intervention are buying into a lie that can do a great deal more harm than good. Any
attempts to legitimize such interventions play into the hands of hegemonic powers.
While I will address this issue further in the next chapter, I should comment here
that one must be careful about the unwarranted import of psychological language
designed to explain individual behavior into complex political situations involving
entities of a very different sort. States are not individuals and their foreign policies
are very rarely, if ever, the product of one person with clearly definable motives,
intentions, and interests. The reality is that foreign policies are constructed by
numerous people from both within a government and from without and carried
out with a number of different objectives in mind. Foreign ministries and heads of
state consider a broad number of issues in their calculations: ideological, economic,
political, and yes, moral concerns do play a role in their decisions and affect different
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groups in different ways. Corporations and investors at home and abroad impinge
upon the schemes and plans of politicians and diplomats, as do citizens with more
provincial concerns (in democracies, small groups of highly organized voters can
have a big impact on the development of a foreign policy). Sometimes it is extremely
difficult (from the outside) to discern what motives guide a dramatic policy decision
as important decision-making processes are kept from the public eye. To point to one
possible motive for an international act (say, an economic one) and then to assert that
this motive somehow explains a particular act dramatically oversimplifies human
political life.

The point here is that psychological questions, such as whether a state has “good
intentions,” are not as helpful for understanding the formulation of foreign policy
as they might seem. This general truth of the analysis of political behavior is even
more relevant in relation to the vast complexities of humanitarian intervention. As
I will show below, there are many different issues that contribute to a decision to
intervene — some are moral, some not. What a state’s intentions are and whether
they are “pure” is something that cannot be concluded by looking at one person, one
political party, or the taking of a poll of a state’s populace.’ Critics can always exploit
the complexity and secrets of foreign affairs in order to concoct a theory explaining
why this or that humanitarian intervention isn’t quite so benevolent.

Sovereignty

In the previous chapter I interpreted the sovereignty thesis as a claim about the
subjects of international law (that is, the belief that states are the only real legal
subjects) and it turned out that this model did not fit the legal facts. In this chapter,
sovereignty is interpreted in two somewhat different ways. Here, I am not concerned
so much with the quantity of agents in international law as much as with their
quality. Specifically, I will ask the question: “How sacred is the inviolability of the
state in contemporary international law?” This question in turn relies on a deeper
one regarding the role that sovereignty itself plays within the international system.
If the sovereignty thesis (as it was described in Chapter 2) is correct, presumably the
state is an atomistic, conceptually indivisible entity — at least when seen through the
prism of international law. From this inviolability it obviously follows that nobody
may legally set foot within a state’s borders against the will of the state, much less
dictate how a government should treat their own nationals. Hall clearly sets out this
view in relation to humanitarian intervention:

In giving their sanction to interventions of the kind in question jurists have imparted an
aspect of legality to a species of intervention, which makes a deep inroad into one of the

5 This view directly contrasts with the views of Arend and Beck who assert that
intentions are important to understanding intervention as being humanitarian: “International
legal scholarship has long recognized that state motives must be taken into account in legal
assessments of state practice. For there to be a genuine ‘humanitarian intervention,” we have
suggested, the intervening state’s objective must be essentially /imited to protecting human
rights” (Arend and Beck 1993, 119).
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cardinal doctrines of international law (viz. that it is concerned only with the relations of
States to each other) (Hall 1904, 290).

Under the sovereignty theory of international law then, humanitarian interventions
are illegal a priori, as indeed are all efforts to coerce a state to change its policies
against its own people. If this view of the law is wrong, however, and I believe that
it is, then (theoretically at least) humanitarian intervention can be made compatible
with the present international legal regime.

There is a deeper connection between the diffusion of legal personality on the one
hand and the development of the doctrine of humanitarian intervention on the other.
If agents other than states have legal personality and thereby possess some rights,
then it is reasonable to claim that these rights must be protected in some way. If states
are the only legal persons in the international legal system, then it follows that other
entities have no particular rights — which is clearly not the case in international legal
doctrine. This gives non-sovereignty-based models of international legal personality
an advantage in conceptualizing humanitarian intervention. As Abiew puts it:

The context of interventionary practice has changed; thus, the principle needs reformulation
and some coherence to take account of developments in international relations. The
identification of international law with society conceived in terms of states emerged
largely with the growth of positivist theories and the ascendance of the nation-state as
the predominant actor in the global arena. This development is rapidly changing with the
emergence and influence of non-state actors in international relations. Modern practice
does demonstrate that individuals have become increasingly recognized as participants
and subjects of international law. They possess certain rights as against their states, and
states are subject to international scrutiny regarding their human rights practices. If the
increase in and growing concern about violation of human rights is taken into account
which the principle of non-intervention fails to take into account, then a justification for
reformulating the principle will be in order and of the utmost importance (Abiew 1999,
72-3).

Abiew’s point here is that the sovereignty thesis must be rethought with the modern
diffusion of international legal personality — that the quantitative multiplication of
legal persons has a qualitative effect on legal personality as such. That individuals
have rights (as legal persons) entails that state sovereignty cannot be absolute in
relation to these individuals.

The view of the sovereignty thesis that I will attack in this chapter asserts that
the integrity of the state is inviolable on purely conceptual grounds. If the states
themselves, through their wills create international law, then this will of sovereigns is
definitive of international law. There is no higher legal authority than the act of state
on this reading. Humanitarian intervention (as opposed to other kinds of intervention
—such as peacekeeping — that will be discussed in greater detail later in this chapter)
goes against this same will of the sovereign state asserting that there are legal norms
that trump this agenda. Thus it is a logical contradiction to say that “the will of the
sovereign state defines international law” on the one hand, and on the other assert
that “at times international law may violate the will of this state.”
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While some reject the idea of humanitarian intervention on these conceptual
grounds, others admit the legal possibility of intervention, but question whether such
ideas can be made to cohere with the bulk of international law. Thus, humanitarian
intervention is both legal and illegal in modern international law: a paradox. According
to Bederman, the legal values of human rights and principles of sovereignty, while
both legitimate, clash at their core. This conceptual conflict has bequeathed us a
paradoxical doctrine of humanitarian intervention. For human rights to be effective
it is sometimes necessary that one override the will of sovereign states, but:

How this ultimate enforcement mechanism of human rights norms (the physical invasion
of the offending State and the removal of an abusive government) can be reconciled with
other international law rules promoting international peace and security is perhaps an
unsolvable riddle in international law today (Bederman 2001b, 109).

While I agree with Bederman’s analysis regarding the legality of humanitarian
intervention, as a matter of law, his skeptical conclusions are probably unwarranted.
Humanitarian interventions have taken place and some of these have found political
and legal sanction. I will argue in this chapter not only that international law allows
for certain humanitarian sorts of interventions, but also that they can fit into a largely
coherent conception of the international laws regarding the use of force.

A large number of theorists who hold a version of the sovereignty thesis read
it as denying the possibility of a legal humanitarian intervention. Often, such
international lawyers assert that it is impossible for a state to consent to having its
territory violated against its will, as sovereignty is an inalienable right. Thus, the
“right” of humanitarian intervention becomes an oxymoron. For example, Jianmeng
Shen has argued:

The non-intervention principle is a necessary derivative from the principle of state
sovereignty. Every state is sovereign vis-a-vis every other. Being an equal sovereign, a
state is not subject to any form of foreign interference in its own domestic matters except
where international law or treaties permit it by consent (Shen 2001).

This traditional argument has appeared in a variety of forms, almost inevitably
coupled with the more practical concern that a legal principle justifying humanitarian
intervention undermines international peace and stability:

There is no commonly acceptable standard of what humanitarianism means and what
human rights embrace in the sense of international law. In the absence of common
understanding, the concepts of “humanitarianism” and “human rights” are bound to
be abused if the international community is to allow humanitarian intervention, or to
simplistically attach superiority to individual human rights over national sovereignty. The
consequences of this kind would be too dreadful to contemplate (Shen 2001, 5).6

6 As Brownlie puts it: “There is a great deal of useful circumstantial evidence which
suggests both that the law does not recognize humanitarian intervention and also that the
prognosis for such action as a genuine instrument for the benefit of mankind is not good”
(1973, 146).
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That these odious consequences have resulted from the actual interventions of
states on humanitarian grounds is debatable. I will show in the two instances of
humanitarian intervention discussed below that they did not produce results that
dramatically destabilized the international regime (or at least created no more damage
and havoc than continued atrocities would have done). Regardless, the traditional
argument from state sovereignty asserts that international law cannot (by its very
nature) validate international humanitarian interventions in sovereign states.

The UN Charter

Any serious attempt to understand the international laws governing the use of force
must begin with the UN Charter, the source of most modern international laws
governing the use of force. This means that how the Charter is read will dramatically
influence how one thinks about the laws regarding the use of force and by extension,
how one conceives of any possible legal basis for humanitarian intervention. In this
section, I will develop three different themes found in the UN Charter. The first
two are more congenial to the notion of sovereignty (and the sovereign equality of
states) while the third, dealing with the promotion and protection of human rights,
is a direct challenge to sovereignty. Each, however will provide some legal basis for
humanitarian intervention in certain contexts as part of a larger sense of the nature
and purpose of the UN (I should note that some of this discussion will be very basic,
intended for the non-lawyer).

When looking at the UN Charter, the case against legalized humanitarian
intervention has much to rely upon at first glance. At the forefront of this interpretation
stands Article 2(7), categorically asserting that states have an absolute power over
certain (undefined) internal matters. Thus, the limits of international legal authority
are defined by the notion of “domestic jurisdiction”:

Nothing contained in the present Charter shall authorize the United Nations to intervene in
matters which are essentially within the domestic jurisdiction of any state or shall require
the Members to submit such matters to settlement under the present charter.

This article limits the concerns of the organization to those that affect the external
relations of states and the threats that they create for the international order. This
means that all interventions, whether armed or political, limited by the ability of
states to rule their people largely as they see fit. Further, Article 2(4) asserts that all
uses of force must be constrained by the purposes of the Charter:

All Members shall refrain in their international relations from the threat or use of force
against territorial integrity or political independence of any state, or in any other manner
inconsistent with the Purposes of the United Nations.

On this reading, the Charter is rooted entirely in the conception of international
society as a group of sovereign states ruling within their borders as they see fit and
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who are immune from international criticism (much less armed attack) for their
domestic policy.’

The Charter is not the only source of this principle of non-intervention in
contemporary international law, of course. One can easily find other, subsidiary legal
statements in the UN regime regarding the inviolability of state sovereignty and the
irrelevance of domestic policy for international affairs. For example, the Declaration
on the Inadmissibility of Intervention in the Domestic Affairs of States and the
Protection in the Domestic Affairs of State and the Protection of their Independence
and Sovereignty adopted by the General Assembly in 1965 asserted:

No State has the right to intervene, directly or indirectly, for any reason whatever, in the
internal or external affairs of any State. Consequently, armed intervention and all other
forms of interference or attempted threats against the personality of the State or against its
political, economic, or cultural elements are condemned.®

(While General Assembly declarations are not international law per se, they
nonetheless are not meaningless in establishing a legal principle of non-intervention.)
These documents are backed by some important cases that reaffirm the legal value
of non-intervention as a customary norm.’ Similarly, Security Council resolutions,
make routine references to the principles behind Articles 2(4) and 2(7). Thus the UN
Charter, the General Assembly, the World Court, and the Security Council have all
in some ways sought to foreclose the possibility that one state (or a group of states)
may interfere with the domestic affairs of another. At least they assert this with one
side of their collective mouth.

To further complicate the notion of intervention are those situations where the
appropriate characterization of the conflict is either unclear or controversial. How a
war is characterized will dramatically affect the legality of intervention. The war in
Vietnam is a classic case and the analysis of hinges upon whether one saw it as a civil
war within the single state of Vietnam (making the US role in the war an intervention
of sorts) or as an international conflict between two different Vietnams. Whether the
US intervened in a domestic affair or lawfully defended the state of South Vietnam
(in accord with its SEATO obligations) will dramatically change how a sovereignty

7 As Shaw describes the international legal system, the UN Charter marks a change from
a previous legal regime which allowed for such interventions to one that clearly does not.
As he puts it, humanitarian intervention “has some support in pre-Charter law and it may
very well have been the case that in the last century such intervention was accepted under
international law. However, it is difficult to reconcile today with article 2(4) of the charter
unless one adopts a rather artificial definition of the ‘territorial integrity’ criterion in order to
permit temporary violation” (Shaw 1991, 724).

8 Res. 2131 20 UN GAOR Supp. (No. 14) (1965). Cited in Abiew (1999, 69). See also,
the “Declaration on principles of International Law Concerning Friendly relations and Co-
operation Among States in Accordance with the Charter of the United Nations”, Res. 265 UN
GAOR Supp. (No. 28) 25: 121 (197).

9 Among others see Military and Paramilitary Activities Against Nicaragua (US v.
Nicaragua). For a critique of this judgment, see D’ Amato (1987, 101-85). See also: Roberts
(2001, 785). For a brief history of intervention see Chesterman (2001, 22—40).
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theorist would understand the legality of the war.'” As many interventions with a
humanitarian element have been wrapped up with secessionist movements (such as
in East Pakistan) or domestic civil conflict (such as with Haiti and Cambodia), the
issue of whether the intervener is actually intervening in the domestic affairs of a
sovereign state or protecting a nascent state from a foreign power further complicates
the issue. Simply asserting a blanket principle of non-intervention fails to respond to
a common issue in humanitarian operations: who is the object of intervention?

Sovereignty and Self-Defense: Article 51

Of course, the sovereignty thesis as set out by the Charter and the subsidiary legal
sources does not completely rule out the right of a state to use force against another
state, simply when it is justified solely by reference to the state’s behavior towards
its own citizens. Self-defense as a basis for intervention has been a long-standing
principle of international law, articulated by figures no less august than Grotius
and the Scholastics among others. To ensure their existence is a natural right for
sovereign states, and is understood in Article 51 of the UN Charter as a legal norm
standing separate from other legal principles. Article 51 asserts in part that,

Nothing in the present Charter shall impair the inherent right of individual or collective
self-defence if an armed attack occurs against a Member of the United Nations, until
the Security Council has taken measures necessary to maintain international peace and
security.

While sovereignty theorists may debate the exact scope of this “inherent” right
of self-defense (Does it include anticipatory self-defense? How much violence is
legitimate under the law of self defense? etc.), and whether there are any exceptions
to this right (such as the right of the apartheid government and other unrecognized
states to defend themselves), Article 51 nonetheless sits squarely at the heart of
modern international law conceived in terms of sovereignty.!! One sovereign state
may intervene in the affairs of another if its own sovereignty is at stake.

Of course mass violations of human rights frequently have international
repercussions that can undermine a neighboring state’s internal stability. This
can happen in numerous ways. Horrible, widespread human rights violations can
frequently create large numbers of refugees, who quickly overwhelm a neighboring
state’s resources. This results in economic hardship for the receiving state and
unrest from disgruntled refugees left to linger in crowded camps. These refugees
can then easily become involved in internal disputes in the state that receives them.
Additionally, the oppressive regime may intervene to pursue these refugees. Thus,

10 See for example, Henkin’s subtle interpretation of the Vietnam war in How Nations
Behave. As he states the issue, “What international law would say about US involvement in
Vietnam depends on disputed questions of fact, even more on debatable characterizations
of those facts. The lawyer seeking to apply norms needs first to decide what was going on”
(1979, 306).

11 For a discussion of the “inherent” nature of the Article 51 right, see Asrat (1991,
208-11).
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in many ways, a state’s internal policies can intensify regional problems to the point
where the neighboring state may justly claim self-defense in order to intervene
against an oppressive regime. In this vein, I will briefly discuss two examples of
humanitarian interventions that were carried out (partially) in the name of a state’s
innate right to self-defense.

The 1971 Pakistan—India conflict

A clear case of such overlap between humanitarian concerns and the right of a state
to defend itself is found in the brief December 1971 war between India and Pakistan.
While this conflict is frequently characterized as a form of humanitarian intervention
(Franck and Rodley 1973; Abiew 1999), such analysis of the conflict misses some of
its important aspects. In particular, the legal justifications given by Indian authorities
for their war with Pakistan and their support of Bangladeshi independence combine
humanitarian concerns with Indian self-defense.

Beginning with the 1969 coup in the west, the independence-minded Awami
League’s rise to power in the east, and Pakistan’s subsequent butchering of the
League’s civilian supporters, Indian security issues were tightly bound up with the
events inside the borders of Pakistan, both east and west."> The massive wave of
Bangladeshi refugees into India threatened a delicate balance that existed in the
northern and eastern provinces of India for a quarter century. Indian and Bangladeshi
communists, in league with the Chinese Communist Party, a major threat to stability
in India, were quick to exploit the situation and sought to give the Chinese time to
cultivate centers of power within Bangladesh. The Indian government saw these
political challenges as serious threats to the unity and ultimately the viability of the
secular, multi-ethnic Indian government.'* While the moral outrage of the Indian
people against the Pakistani government for butchering innocent civilians was a
further aspect of their decision to go to war, the security concerns were probably
foremost in the minds of the Gandhi administration.

Additionally, the influx of Hindus and Muslims from Bangladesh placed a heavy
financial burden on India. Experts estimated that feeding, housing, and care for the

12 As the International Commission of Jurists described the events around the Spring of
1971:

The principle features of this ruthless oppression were the indiscriminate killing of
civilians, including women and children and the poorest and weakest members of the
community; the attempt to exterminate or drive out a country a large part of the Hindu
population; the arrest, torture and killing of Awami League activists, students, professional
and business men and other potential leaders...; the raping of women; the destruction of
villages and towns; and the looting of property. All this was done in a scale which is
difficult to comprehend.

International Commission of Jurists, The Events in East Pakistan, 1971 (cited in Abiew
1999, 114, 26-7.).

13 Additionally, any chance to undermine Pakistani power was appealing as the Muslim
state was undoubtedly India’s biggest enemy. However, as I will argue in the next chapter,
such realist analyses are not incompatible with the notion of law-determined behavior in
international politics.
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refugees would come to £290 million and the country had received little more than
a third of that in foreign aid (and only about £30 million in hard currency) (Mani
1972, 85). These financial issues provided fuel for Communist rebels as peasants,
toiling in desperate poverty saw that (or at least believed that) Bangladeshi refugees
sequestered in camps received free food, shelter, and health care from the Indian
government. Those who were able to leave their confinement along the Bangladeshi
border went to the cities where they increased the ranks of the urban unemployed.
It was clear that the economic and political burdens that the refugees placed were
beyond the Indian government’s capacity regardless of the support offered by the
international community. Had Pakistan not struck first, experts now believe that
India had every intention of securing the refugees’ return by military means (Sisson
and Rose 1990, 4).

An examination of the speeches made by Indian leaders before the world shows
that for India, their right to defend themselves was intimately bound up with halting
atrocities as well as facilitating the return of the refugees to Bangladesh. Prime
Minister Gandhi asserted before her own Parliament on 24 May that the forced
immigration of the refugees was not a problem limited to the confines of Pakistan’s
borders:

What was claimed to be an internal problem of Pakistan has also become an internal
problem of India. We are therefore entitled to ask Pakistan to desist immediately from all
actions which it is taking in the name of domestic jurisdiction and which vitally affect the
peace and well-being of millions of its own citizens. Pakistan cannot be allowed to seek
a solution of its political or other problems at the expense of Indian soil. Has Pakistan the
right to compel at bayonet point not hundreds, not thousands, not hundreds of thousands,
but millions of its citizens to flee from their homes?'*

Gandhi’s words show the confluence of human rights, mass-immigration, and the
self-defense of states when it comes to the behavior of Pakistan in Bangladesh. In
asserting its entitlement to stop the flow of refugees, Gandhi established what she
saw as the legal right of India to involve itself in the affairs of another state strictly
within the framework of Article 51 of the UN Charter.

Samar Sen, the Indian ambassador to the UN made similar statements. On 4
December 1971, he equated the influx of refugees into India as a form of aggression
against India by Pakistan (Weisburd 1997, 148). On 12 December he further
highlighted the dramatic problem the refugees presented and India’s determination
to address it:

[A] massive exodus into India of the people of Bangla Desh commenced on the night of
25 March, which still continues. This is an exodus unprecedented in known history across

14 Cited in a speech by Samar Sen before the United Nations Security Council on 7
December 1971.
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an international frontier. The threat to our security, stability and economy by what has
been called the massive civilian invasion of refugees into India cannot be determined in
tangible terms.

Further, Sen argued that Pakistan had an obligation to make the safe return of the
refugees possible:

The voluntary return of the refugees to their homeland under conditions of dignity and
honour, with guarantees of rehabilitation and resettlement in their homeland, and the
discontinuation of the military repression of East Bengal by the Government of Pakistan
are directly interlinked.'

Clearly, India felt that it had certain legal rights in relation to the domestic affairs
of Pakistan because of their geographic proximity and the fact that the effects of
internal policies impacted upon India so dramatically.

Finally, the Indian motivations had a humanitarian element to them, and they
made these motives explicit before the various organs of the UN.!® The Indian
representative made several public statements condemning the Pakistani government
in the context of the Indian war:

[T]he reaction of the people of India to the massive killing of unarmed people by military
force has been intense and sustained. .. There is intense sorrow and shock and horror at the
reign of terror that has been let loose. The common bonds of race, religion, culture, history
and geography of the people of East Pakistan with the neighbouring Indian state of West
Bengal contribute powerfully to the feelings of the Indian people.'’

And further before the Security Council:

We are glad that we have on this particular occasion nothing but the purest of motives
and the purest of intentions: to rescue the people of East Bengal from what they are
suffering.'®

Thus, the motives of the Indian government were clearly mixed. They felt that their
intervention was justified in terms of self-defense, but additionally cited human
rights violations as partial grounds for intervening. The UN Security Council
responded in kind: Resolution 307 refused to fault India for violating the sovereignty
of Pakistan.

15 Sen (1971).

16 As I have already shown, Prime Minister Gandhi asserted that Pakistan did not have
the right to force Bangladeshi people from their homes — seeing this as a separate issue from
the impact of this policy upon India.

17 26 U.N. G.A.O.R. 2002th, UN Doc. A/PV 2002 (1971). Cited in Teson (1997, 207 ft.).

18 26 U.N.S.C.O.R. 1606th mtg. 26, UN Doc S/PV. 1606 (1971) at 18. Cited in Teson
(1997, 207 ff.).
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The Vietnamese intervention in Cambodia

The atrocities of the Pol Pot regime in the late 1970s are well known. When the
Khmer Rouge rebels seized power, they unleashed a wave of death that can only be
compared with Nazi Germany and Stalinist Russia. Arbitrary executions and brutal,
forced migrations were central elements of state policy. As Sir Robert Jackson, the
Under Secretary General and Senior Adviser to the United Nations described the
situation, Cambodia was a nation of...

Ceaseless killings ... torture, persecution, iron discipline, ruthlessly imposed, hunger,
starvation, deprivation of even the most elementary essentials of life. Some of the methods
of torture and execution were, if anything, more obscene than those practised by the Nazis
and degraded the human mind and body in ways never before known... rarely in history has
the entire population of a nation been subjected to such bestial and inhuman treatment as that
endured by the Kampuchean people under Pol Pot (Jackson in Klintworth, 1989, 6-7).

In less than three years, as much as one third of the population of Cambodia
(approximately two million people) had been murdered by government forces.
Clearly, if there was any post-World War II situation where forcible humanitarian
intervention was called for, it was Cambodia under the Khmer Rouge.

However, as the atrocities were made public, moral outrage was in short supply,
especially among the permanent members of the Security Council. Consumed with
cold-war rivalries in a particularly sensitive part of the globe, the international
community was unsympathetic to the suffering of the Cambodian people. However
political and military tensions developed between Cambodia and its neighbor,
Vietnam over numerous issues which resulted in armed conflict. In January 1979
Vietnamese forces invaded Cambodia and in a military rout, quickly seized control of
the country, installing the head of a Vietnam-backed Cambodian exiles organization,
the United Front, as their new leader. The mass killings were stopped, the Khmer
Rouge fled, and Pol Pot ultimately died in the Cambodian jungles some two decades
later.

Just as with Bangladesh, this intervention is not a “pure” one. There was more to
Vietnamese mobilization than preventing senseless slaughter. The harm being done
to Vietnamese citizens near the Cambodian border was more than a minor irritant
to the country. Nonetheless, the Vietnamese government included humanitarian
justifications in defending their actions. In debates before the UN Security Council,
the Vietnamese delegation set out two different grounds for the invasion of Cambodia:
self-defense and humanitarian intervention.' As Ronzitti describes the rationale of
the Vietnamese forces:

Vietnam’s official position — such as it transpires from the United Nations Security Council
debate — is as follows: the Kampuchean affair was made up of two distinct conflicts,
the conflict between Vietnam and Kampuchea and the civil war itself in Kampuchea.
Vietnam had been attacked by Kampuchea. It had therefore, reacted by exercising its right

19 For a short analysis of the competing claims about the origins of the conflict between
Vietnam and Cambodia in the context of Article 51, see Klintworth (1989, 15-28).
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to self-defense. As far as the second conflict is concerned, it sprang from the inhuman
conditions in which the population of Kampuchea was being kept by the régime in power.
The people had rebelled by forming a United Front and had managed to overthrow the
Pol Pot régime.

Vietnam never claimed to have given military help to the rebels, nor to have intervened
to re-establish human rights in Kampuchea (Ronzitti 1985, 99).

The Chinese defended the claim that the Vietnamese government acted out of self-
defense. However, it is mistaken to suggest that these two conflicts are isolated:
Vietnam trained and supported the United Front in camps along the Cambodia
border. Their support for the exile army in the conflict is a form of intervention into
the domestic affairs of Cambodia. Thus, in part at least, the Vietnamese invasion of
Cambodia had a humanitarian basis to it.

The international reaction to the Cambodian intervention ranged from open
hostility to faint praise, largely dictated by the strategic interests of cold-war
realpolitik. A noteworthy exception to this general trend were the comments made
by the American senator George McGovern who called for the use of force to stop
the slaughter:

I am wondering under these circumstances if any thought is being given, either by
our Government or at the United Nations or anywhere in the international community
of sending in a force to knock this Government out of power, just on humanitarian
grounds.?

As Richard Butler, the Australian ambassador to Thailand asserted, the Cambodian
intervention was “understandable.”?' That said, there have been a number of experts
and diplomats who have offered guarded praise for the humanitarian aspects of
Vietnam’s war against the Khmer Rouge. Others, such as Beck, Arend, and Teson
refuse to characterize Vietnam’s invasion as a humanitarian one at all, despite
admitting a general satisfaction that the Khmer Rouge were dislodged from power
(Arend and Beck 1993, 122-3).

Peace and Security: The Security Council’s Chapter VII Powers

As previously discussed, Article 2(7) sets up a strong roadblock that prevents any
easy case for intervention save in the context of the inherent right of states to defend
themselves outlined in Article 51. However, there is another exception to the rule of
non-intervention: following swiftly on the passage of Article 2(7) is an important
caveat: “but this principle shall not prejudice the application of enforcement
measures under Chapter VIL.” The reference to Chapter VII of the Charter points

20 See Indochina: Hearings before the Subcommittee on East-Asian and Pacific Affairs
of the senate Committee on Foreign Relations, 95th Congress, 2nd Sess. (1978). Cited in
Ronzitti (1985, 198).

21 See Klintworth (1989, 69) and Abiew (1999, 130). It is worthwhile to note that
several scholars who are sympathetic to the doctrine of humanitarian intervention refuse to
characterize this conflict as such.
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to the enumerated powers and mechanisms of the Security Council in responding to
threats to international peace and security. These enforcement measures are defined
primarily by Article 39 of the Charter:

The Security Council shall determine the existence of any threat to the peace, breach of
the peace, or act of aggression and shall make recommendations, or decide what measures
shall be taken in accordance with Articles 41 and 42, to maintain or restore peace and
security.??

This second fundamental limitation on the sovereignty of states is their ability to
threaten international peace. While still clearly limited to inter-state transactions,
the UN Charter recognizes that there are good reasons to restrict the right of states
to conduct their affairs as they see fit. While I have yet to justify humanitarian
intervention via the UN Charter, I have laid its foundation in the aims of the UN
itself (from Article 1): “To maintain peace and security.”

These Chapter VII powers have been used to justify humanitarian interests as
well as the right to intervene in a state’s domestic affairs. In relation to the conflict in
Yugoslavia, for example, the Security Council recognized that the ethnic conflict in
the former Eastern Bloc country fell under the provisions of Article VII in Security
Council Resolution 808:

Expressing once again its grave alarm at continuing reports of widespread violations of
international humanitarian law occurring within the territory of the former Yugoslavia,
including reports of mass killings and the continuance of the practice of “ethnic
cleansing”,

Determining that this situation constitutes a threat to international peace and security,

Determined to put an end to such crimes, and to take effective measures to bring to justice
the persons who are responsible for them,

Convinced that in the particular circumstances of the former Yugoslavia the establishment
of an international tribunal would enable this aim to be achieved and would contribute to
the restoration and the maintenance of peace.

While not advocating the principle of humanitarian intervention (the resolution
only validated the creation of an international criminal tribunal for the former
Yugoslavian territories), Security Council Resolution 808 asserts that human rights
and humanitarian concerns more generally (such as war crimes) in a domestic context
are legitimate cause for invoking Chapter VII powers. Similarly, Security Council
Resolution 688 (dealing with the suppression of the Kurdish minority in Iraq),

Demands that Iraq, as a contribution to removing the threat to international peace and
security in the region, immediately end this repression.?

22 Articles 41 and 42 outline the peaceful or forceful methods that the UN may use to
maintain or restore international peace.

23 A similar line of reasoning was cited to justify UN intervention in Somalia in 1992
“acting under Chapter VII of the Charter of the United Nations.”
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In both of these cases, the rights of sovereign powers to determine their domestic
policies were severely curtailed by their impact on the rest of the world. Here the
line between domestic affairs and international affairs in relation to human rights
becomes blurred even under the hard-nosed values of realism: peace and security.

Thus, even within the context of the UN’s goal of protecting international
peace and security, the right of states to be left alone to run their domestic affairs
is not an absolute one (we could also discuss the prohibition of genocide under the
Genocide Convention in this context [Schabas 2000, 1-14]). Just as humanitarian
interventions may in part be justified by the inherent right of self-defense in Article
51, the rights entailed by Article 2(7) are limited by their impact on international
peace and security. With the approval of the Security Council, states and other
international organizations may intrude upon the sovereignty of a state to protect
suppressed citizens. Of course, these powers of the Security Council are not absolute
— they are constrained by other parts of the Charter, but clearly there are many cases
where humanitarian intervention may be justified under the Chapter VII powers. In
this context I will now discuss the American intervention in Haiti and its relation
to both international peace and security as well as to the notion of humanitarian
intervention.

Haiti

The overthrow of the democratic government of Haiti, headed by President Jean
Bertrand Aristide, in the fall of 1991 by a military junta precipitated numerous
events, culminating in preparations for a US invasion of the island government.?
The lengthy gap (almost three years) between the appeal for assistance made by
President Aristide to the UN and the actual mobilization of US and UN forces reveals
the political difficulties involved in implementing such a doctrine. This intervention
was carried out under Security Council Resolution 940 passed on 31 July 1994,
which appeals to the Council’s Chapter VII powers. There, the Council,

Acting under Chapter VII of the Charter of the United Nations, authorizes Member States
to form a multinational force under unified command and control and, in this framework,
to use all necessary means to facilitate the departure from Haiti of the military leadership,
consistent with the Governors Island Agreement, the prompt return of the legitimately
elected President and the restoration of the legitimate authorities of the Government of
Haiti...

The wording of this resolution is important because the Council had initially refused
to confront the matter as it was first deemed to be purely domestic. As the New
York Times reported, “The president of the Security Council had informed [a Haitian
official] that a majority of the delegations felt there should not be a meeting on what
was seen as ‘an internal matter’” (Friedman 1991). Of particular note in this respect
are China and Cuba, neither of which welcomed the idea of intervention based upon
principles of human rights.

24 For a history of the downfall of the previous Duvalier regime, the succeeding juntas,
and the rise, fall, and return of Aristide see Malone (1998).
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There were numerous factors that transformed the minds of the Security Council
members between the fall of 1991 and the summer of 1994. First, there had been
several attempts to reach a negotiated settlement with Haiti’s de facto military
dictators Lt. Gen. Raoul Cedras and Brig. Gen. Phillipe Biambay. There was also a
voluntary embargo carried out by the Organization of American States (OAS) and
a UN General Assembly Resolution denouncing the coup. Then, in June 1993, the
Security Council adopted Resolution 841, implementing a compulsory embargo
under its Chapter VII powers, preventing any states from engaging in trade with the
illegal regime. The embargo forced the dictatorship to consent to the Governor’s
Island Agreement, which was to reinstate the Aristide government, thereby causing
the Security Council to lift the sanctions. This Agreement collapsed and UN troops
were prevented from landing in Haiti as the agreement stipulated. As a result, in
October 1993, the Council passed Resolution 873, reinstating the original embargo.

In Resolution 940, the UN were authorized to halt the brutal suppression of the
democratic Aristide supporters and force the military to relinquish power. However,
there are conflicting analyses of the meaning of the Council’s invocation of Chapter
VII in this resolution. For Tesdn, it confirms his view that human rights violations
in and of themselves entail a threat to peace and security, regardless of whether
their effects spread beyond their borders. Here, he contrasts the Security Council’s
approach in Resolution 940 with Resolution 767 on Somalia, which explicitly
stated that, the “situation in Somalia constitutes a threat to international peace and
security.”?

In contrast with the case of Somalia, in this resolution, the Security Council did not
determine that the situation in Haiti constituted a threat to international peace and security,
while at the same time asserting that it was acting under Chapter VII of the Charter.
Thus this case strengthens the [thesis]... that the practice of states has accepted serious
violations of human rights as ground for action by the Security Council under Chapter VII
(Teson 1997, 253).

As Malone asserts (and Tesén concedes), the US motivation was not altruism. The
flow of refugees into the United States and other nearby countries stemming from
the Haitian dictatorship’s oppression was clearly an annoyance for America and had
caused political repercussions for President Clinton. Thus, “this knowledge makes
it difficult to pigeon-hole comfortably the Haiti case as primarily a humanitarian
intervention” (Malone 1998, 182).

What is to be made of the Security Council’s invocation of Chapter VII in
Resolution 940 then? Teson admits that there is an interpretive ambiguity in the
resolution (and its relationship to the previous Security Council pronouncements),
but, somewhat unfairly, asserts that any attempt to read peace and security concerns
into Resolution 940 is simply a dogmatic appeal to sovereignty. According to
Teson, the true meaning of the resolution must be found in the modern human rights
regime.?® However, this either—or dichotomy oversimplifies the legal matters at hand.

25 Cited in Teson (1997, 242), see also Murphy (1996, 217-42).
26 As he describes it, “And again, the answer [to this reading] is that this is stubborn
adherence to the noninterventionist thesis even when it flies squarely against the facts. No one
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If the analysis of this section of the Chapter is correct, interventions may be both
humanitarian in character and be aimed at a more conventional reading of Chapter
VII powers. They are not mutually exclusive possibilities. Had there been a refugee
crisis in Haiti without a coup, there probably would have been no intervention
(after all, there have been many refugee crises in the world, especially in the United
States, such as the Cuban flood in the 1960s, none of which provoked a military
response), and had there been a coup without a refugee crisis the justification for
the intervention would have to be found outside of Chapter VII (this is the topic of
the next section). Thus, rather than seeing it simply as an act in the national interest
of the US government, or a primarily humanitarian endeavor, one can see Haiti as a
case of overlap between humanitarian concerns and the maintenance of peace and
security as dictated in Chapter VII of the Charter. Both motives were relevant to the
intervention and neither is tarnished by the presence of the other. Thus, Resolution
940’s invocation of peace and security was both a response to the flood of foreign
refugees into the United States and a condemnation of the regime that precipitated
this crisis in the first place.

This brief discussion should make it clear that even under the sovereignty thesis,
there is still a limited right of states to forcibly intervene in the affairs of other states
for reasons that are quasi-humanitarian in character. Whether carried out in the name
of self-defense, or under the banner of international peace and security, interventions
of one state or group of states into another have taken place in history and have been
justified within the body of international law.

But this argument is clearly not enough. There are certain cases, cases where the
principles underlying Article 2(7) cannot be marshaled to defend a humanitarian
sort of intervention. None of these arguments justify a “purely humanitarian
intervention,” that is, an excursion into another state where there is no direct or
vicarious threat to any other state. Similarly, these arguments do not adequately
confront a threat whose scope does not go so far as to be a threat to international
order. This hypothetical problem becomes more acute, and much less hypothetical

can seriously argue that the Haitian situation posed a threat to international peace and security
in the region. A more accurate reading of Resolution 940 is that the previous reference to threat
[sic] to peace in the region in Resolution 841 was unpersuasive because it reflected neither
the facts nor the normative context of the Haitian situation. For that reason the Council, in
Resolution 940 sensibly abandoned the reference to the language of article 39.” While this
is certainly an interesting reading of Resolution 940, it ignores the fact that under Article 39,
the Security Council is given the sole power of determining “the existence of any threat to
the peace, breach of the peace,” the threshold for this determination however, is not spelled
out by the Charter. This power may not be unlimited given the constraints of Article 2(7)
— although this too is debatable (see the Lockerbie case presently before the ICJ), the Council
may decide that mass refugees do constitute such a threat. If so, then Teson falls prey to his
own objection of confusing psychological motivations for legal ones — by assuming that the
motivations were not those of Article 39 despite the Council’s legal pronouncements to the
contrary (Resolution 940). As Justice Kooijmans (among others) has asserted, the Security
Council has “complete discretion... with regard to the interpretation of the three concepts
‘threat to the peace’, ‘breach of the peace’ and ‘act of aggression’ which — once their existence
has been determined — may unleash the régime under Chapter VII”” (Kooijmans 1993, 111).
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when we recognize that many of the controversial interventions to have taken place
were done outside of the UN system, sometimes ignoring the dictates of the Security
Council. While I have not discussed it here, the NATO bombings of Yugoslavia in
response to “ethnic cleansing” in Kosovo come to mind as just such a case. In order
to make this next step, to justify a purely humanitarian intervention, one must look
beyond the Charter, to some other central texts of modern international law, those
that comprise the International Bill of Rights.

Human Rights and Intervention: Article 1(3)

The rights of self-defense in Article 51 and the goals of international peace and
security in Article 2(7) are not the only normative ideals set out in the Charter. These
two values stand in sharp contrast with another stated goal of the organization: the
promotion and protection of human rights. Among the purposes of the UN set out
in Article 1 of the Charter is “promoting and encouraging respect for human rights
and for fundamental freedoms for all without distinction as to race, sex, language, or
religion.” Reading the Charter and the related legal documents and through Article
1(3), an alternative picture of the Organization begins to emerge, one in which human
rights stands, if not at the forefront, at least near the front of the word polity.

A few brief but important articles of the Charter set out the relevance of human
rights to the international body: Article 55, part of Chapter IX of the Charter, asserts,
“The United Nations shall promote: ...universal respect for, and observance of,
human rights and fundamental freedoms for all without distinction as to race, sex,
language or religion.” Following closely upon this, Article 56 asserts that, “All
Members pledge themselves to take joint separate action in co-operation with the
Organization for the achievement of the purposes set forth in Article 55.” This means
that one of the central goals of the UN is to promote the rights of individuals, and
this may be taken to be relevant in considering possible legal justifications for the
use of force. If this human rights reading of the Charter can be rendered plausible, it
will have significant impact upon the international law of humanitarian intervention,
possibly creating a different justification for international interventions into states in
order to protect the rights of individuals inside of the nation’s borders.

Along with Articles 1(3), 55, and 56 of the Charter, are the documents that
comprise the so-called “International Bill of Rights,” particularly the Universal
Declaration of Human Rights, the International Covenant on Civil and Political
Rights, and the International Covenant on Social and Economic Rights. These
documents lay the foundations for further treaties on the rights of children,”’ the rights
of women,®® and the elimination of discrimination among others.? It is frequently
asserted by lawyers that these documents are not run-of-the-mill treaties, more
trappings of a state-oriented legal system, but rather represent a dramatic turn in the

27 Convention on the Rights of the Child, G.A. Res. 44/25.

28 Convention on the Elimination of All Forms of Discrimination Against Women, R.A.
Res. 34/180.

29 International Convention on the Elimination of all Forms of Racial Discrimination,
660 UNTS 195.
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nature of the international legal system: by emphasizing the rights of individuals
as a central value of the international legal system, these values challenge the legal
primacy of sovereignty as well as the sometimes violently oppressive peace that this
sovereignty is intended to provide (at least within the framework of the UN Charter).
Regardless of whether these human rights treaties constitute a genuine revolution in
international law, there is no mistaking the fact that they further flesh out and bolster
this third reading of the UN Charter, one grounded in Article 1(3). The wide-spread
acceptance of, and acquiescence to this international bill of rights makes it a viable,
if developing lens through which to read the UN Charter and the international legal
system stemming from it.

Along with the treaty-and charter-based foundations for the international
human rights regime are the legal norms of human rights that have arisen through
other means. Customary rules and jus cogens norms further substantiate the legal
matrix of the human rights regime and the alternative reading of the UN Charter.
Whether a state has acceded to the International Convention against Torture, there
is widespread acknowledgment that torture violates a firmly established rule of
customary international law. Even more strongly, jus cogens prohibitions against
genocide oblige all parties (states or otherwise) independent of their will. They
cannot derogate from the international law against genocide, and a treaty in which
two states agree to carry out such acts of genocide is on these grounds not a real law.
When these and similar rules are placed alongside the documents of the international
bill of rights, the notion of human rights emerges as a basic element of public
international law. If human rights (inside and outside the UN Charter) are a real part
of international law, then while they may not trump other legal values, at a minimum
they stand in competition with the goals of international peace and security and its
primary component, the respect for the sovereignty of independent states, in the
international legal regime.

Article 2(7) gets a profoundly different reading when seen through such a
human rights reading of the Charter. While this article precludes interventions “in
matters which are essentially within the domestic jurisdiction of any state,” the word
“essentially” takes on an entirely different meaning here. Human rights treaties,
customary practice, and jus cogens norms of international law each circumscribe a
much narrower conception of domestic jurisdiction than is commonly understood
and substantially reduce those aspects of political dominion that are “essentially”
a domestic concern. Human rights violations — even when limited to the confines
of a particular state become an international matter. Whether the full gamut of
human rights norms fall within the international domain (much less potential legal
grounds for the use of force), and thus are no longer “essentially within the domestic
jurisdiction of any state”, it is clear that at a minimum torture and genocide (two
prohibitions commonly accepted to be jus cogens) are no longer purely domestic
matters. In the human rights reading of the Charter, there is no reason to accept that
the principles articulated in Article 2(7) pose any great roadblock to humanitarian
interventions in the face of egregious violations of human rights within a state.

Such a reading requires reinterpreting the Security Council’s Chapter VII powers
in a new light. The question now becomes: to what extent the notions of a “breach
of the peace,” “threat to the peace,” and “act of aggression” are strictly international
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issues, relating the interactions between sovereign states, and to what extent they are
defined through the lens of the International Bill of Rights. If these acts of aggression
can only be acts of one state against another, then it is clearly the case that there is
no right of humanitarian intervention within the framework of the United Nations.
However, if a government commits breaches of peace or acts of aggression against
its own people (or such acts are committed by one ethnic group against another), then
it is clear that the UN, through the Security Council, could authorize the intervention
into the domestic affairs of one state.

In none of the cases that I have examined were the interventions predicated
entirely on humanitarian concerns, entirely within the legal discourse of human
rights. In each example the states made recourse either to a principle of self-defense
(such as in Vietnam’s invasion of Cambodia and India’s war with Pakistan), or to
the Security Council’s mandate to uphold peace and security along with citing the
atrocities in the subject state. However, and this is important, in every case human
rights violations were considered relevant for the interveners. While Cambodia is a
notable exception to this principle (as the Vietnamese claimed that it was not them,
but the Cambodians themselves who were out to overthrow the Khmer Rouge), in
each case the states involved cited the atrocities committed in the oppressor state in
discussing their grounds for intervention. In all of these cases, these arguments were
relevant to understanding the legal justification for the act, and in some of these cases,
the arguments were accepted by other states (or, as with the Indian intervention, they
weren’t rejected). This means that humanitarian concerns are in principle relevant
for understanding the legitimate use of force under modern international law.

What does this reading of these events, coupled with the analysis of human
rights described in this section entail? Namely, that human rights violations are a
legally relevant aspect of international affairs even when they are kept within the
confines of a particular state and are also relevant when states or international
organizations seek to justify the use of force against others. If they were not relevant,
they would not have been mentioned in the public, /egal pronouncements of agents
whose utterances have a legal dimension to them. The fact that they are routinely
mentioned in the relevant legal documents means that they are legally significant
for determining the right to intervene. They may not have the sole justification for
intervention in previous cases (and given the realities of world politics, it is unlikely
that they would ever be the sole reason for intervention), but this does not mean
that as a point of law they cannot serve as a sufficient condition for the use of force.
International human rights laws are an important part of determining if and when
force should be applied (either unilaterally, or under the umbrella of an international
organization) and there is no reason to believe that they could not serve as they sole
ground for intervention. Thus Article 2(7) must be read in terms of both Article 1(3)
of the Charter as well as the previous practices of state parties and other international
persons with a legislative capacity.

Where can one find these references to human rights as part of the international
laws of armed force? As Sydney Bailey has shown in his work The UN Security
Council and Human Rights (1994), the Council has dealt with human rights matters
in a number of different contexts, some of which have been relevant to the use of
force. Along with Resolutions 808 (Yugoslavia) and 688 (Iraq) cited above, there
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are a number of cases where the Security Council has taken human rights concerns
under consideration. For example, Resolution 361, dealing with the conflict in
Cyprus, “Calls upon all parties to do everything in their power to alleviate human
suffering, to ensure the respect for human rights.”** Security Council Resolutions
733 and 794 called for humanitarian intervention into Somalia, suggesting that there
was an international basis for intervention in this failed state, despite the fact that
the problems in Somalia were largely limited to the domestic plain.’' Thus there
have been numerous cases where the Security Council has considered the matter of
human rights relevant to international law in the context of the use of force or other
kinds of intervention. In each of these cases, the Security Council has established a
precedent for human rights to be a justified use of force in international law.

Outside of the Security Council there has been less willingness to allow for a
legally justified wnilateral humanitarian intervention, but there is some reason
to believe that it is there. As Teson shows, the international response to India’s
intervention, while far from laudatory, nonetheless had aspects to it that recognized
the legitimacy of India’s efforts to rescue the people of Bangladesh:

It is true that the dominant concern of states who participated in the UN discussion was
the restoration of peace, rather than the condemnation of one of the parties. But even
these statements and the wording itself of General Assembly Resolution 2793 (XXVI)
show that nations were also concerned with “the restoration of the conditions necessary
for the voluntary return of refugees”, an ultra-euphemism to urge Pakistan to renounce
its genocidal policies... [TThe majority did not react by flatly condemning India for a
violation of article 2(4). Rather, the majority implicitly acknowledged that the normative
force of that principle is attenuated where acts of genocide are concerned (Teson, 1997,
208-10).

In cases like this, cases where states (partially) justified their unilateral uses of
force by reference to human rights and this reason was (partially) accepted