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Introduction

Though we cannot acquiesce in the political heresy of the poet
who says:

“For forms of government let fools contest—

That which is best administered is best,”—
yet we may safely pronounce that the true test of a good
government is its aptitude and tendency to produce a good
administration.

—Alexander Hamilton, Federalist essay 68

All interesting administrative questions are political questions.

Age-old political and constitutional problems now present

themselves as problems of (or in) public administration.
—Herbert Storing

At the time of this writing, an extraordinary hip-hop-styled play about
Alexander Hamilton hit Broadway and riveted the nation’s attention.
The play, Hamilton, by Lin-Manuel Miranda, has made Hamilton’s life
and genius accessible and even attractive to modern Americans from
all walks of life. Miranda adapted it from Ron Chernow’s highly ac-
claimed biography of Hamilton' and framed him appropriately as a
poor, orphaned, immigrant bastard come to America—the land of op-
portunity. “This is a story about America then, told by America now,”
Miranda explains, “and we want to eliminate any distance between a
contemporary audience and this story.”* As Rebecca Mead of the New
Yorker describes it, Miranda is “telling the story of the founding of his
country in such a way as to make everyone present feel they have a
stake in their country. In heightened verse form, Shakespeare told
England’s national story to the audience at the Globe, and helped
make England England—helped give it its self-consciousness. That
is exactly what Lin is doing with Hamilton. By telling the story of the
founding of the country through the eyes of a bastard, immigrant or-
phan, told entirely by people of color, he is saying, ‘This is our country.
We get to lay claim to it.””® The play is a remarkable achievement, not
only for its timeliness and faithful rendition of Hamilton’s life and
times through novel hip-hop style and syntax but also for drawing out
the dramatic and attractive aspects of one of our most controversial
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founding fathers. Historically, he has often been demonized as an ar-
rogant elitist, a friend of bankers and commercial interests as well as
of the rich and wellborn, and for treating the masses with disdain.*
In his time, his enemies accused him variously of scheming for mon-
archy and subverting the new republic, of harboring aristocratic pre-
tensions, of wishing to end states’ rights, and of trying to establish an
imperial empire. Amazingly, he was alleged to have attempted these
things through his role as the nation’s first secretary of the treasury
(1789-95)—in other words, as a bureaucrat. Miranda’s play illustrates
Hamilton’s monumental achievements in this subordinate role as part
of the drama of designing and establishing a new nation, and along
the way captures the resulting controversy, intrigue, and tragedy that
haunted him to the end of his life at age forty-nine.

Hamilton’s tenure as first secretary of the treasury is significant in
large part because, as one of the leading apologists for the new Con-
stitution, he attended more than any other founder to the Consti-
tution’s capacity for sound and effective administration. He was our
first and foremost administrative theorist as well as preeminent prac-
titioner. With President Washington as his essential aegis, he mounted
an extraordinary campaign to put the new union on a stable and se-
cure footing. He carved out a dominant role in the new republic be-
cause he understood the necessary connection between one’s vision
for the nation and the particulars of its public administration. This is
not to say that his vision was the only right vision for America. It cer-
tainly was not, but his vision prevailed in the early going because he
understood institution building and administration better than any
of his colleagues. His arch political rival, Thomas Jefferson, conceded
as much in his lament that it would be impossible to remove Hamil-
ton’s funding system.

Hamilton’s administrative acumen drew him to the most unwanted,
reviled position in the new government. The Treasury offered the
greatest advantage due to its financial connection to every depart-
ment and policy arena. The financial institutions he established would
constitute the financial spine of both government and the develop-
ing economy, and he heavily influenced the designs of virtually every
other new agency, as well as the content of most early policies, with
effects that lasted well beyond his time and even to the current day.

Why This Book?

Hamilton’s work illustrates Dwight Waldo’s profound point that a
theory of public administration is a theory of politics.” American pub-
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lic administration has inherited from Hamilton a distinct republican
framework through which we derive many of our governing standards
and practices. His administrative theory flowed from his republican vi-
sion, prescribing not only the how of administration but also the why
and the what should be done. Administration and policy merged seam-
lessly in his mind, each conditioning the other. His Anti-Federalist
detractors clearly saw this and fought his vision tooth and nail. That
conflict endures, because Americans have not settled on just one vi-
sion of the American republic, and it seems unlikely we ever will. The
difference today is that the battle is now waged mainly on Hamilton’s
ground, whereas during the founding period it was the reverse. That
is why Hamilton must be a pivotal figure in our current reckoning.
If we want to more fully understand ourselves and our ways of gov-
erning today, we must start by understanding him, and we cannot do
that without exploring his administrative theory and practice in depth.

That is the project of this book. It deals with Hamilton both as a
founder of the American republic, steeped in the currents of politi-
cal philosophy and science of his day, and as its chief administrative
theorist and craftsman, deeply involved in establishing the early in-
stitutions and policies that would bring his interpretation of the rati-
fied Constitution to life. Accordingly, this book addresses (1) the com-
plex mix of classical and modern ideas that informed his vision of a
modern commercial and administrative republic, (2) the administra-
tive ideas, institutions, and practices that flowed from that vision, and
(3) the substantive policies he deemed essential to its realization. The
analysis flows from immersion in his extant papers (running thirty-
one volumes) and in the many thematic and biographical works on
his life. It aims to provide a comprehensive explanation of his theo-
retical contributions and a richly detailed account of his ideas and
practices in historical context.

History matters in the sense that it helps us understand how and
why ideas and agendas emerged and reached prominence. It draws
on our fascination with the interplay of ideas and the machinations
of power, the relevance of social mores and conventions, and the im-
pact of technique and invention. Understanding more about these
matters helps us to reach judgments about their significance beyond
their time, drawing us into a dialogue of sorts with our past as we argue
over what should be and how we should conduct our affairs today. This
book does not pretend to address every implication of Hamilton’s ad-
ministrative theory. Readers will find many to consider in their own
way and hopefully will contribute insight about them far beyond what
I might discern. This work intends to provide a great deal more grist
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for reflection by students and scholars as they wrestle with the roles
and conundrums of American public administration today. My own
thoughts on these matters emerge in part through the analysis in each
chapter, and I use them in the concluding chapter to assess what I see
as both the salience and the limitations of Hamilton’s theory.

Plying a Constitutional Perspective

David Rosenbloom has often stated that his extensive contributions to
the field rest on the basic conviction that the Constitution still matters
in the work of American public administration. I share that convic-
tion and associate with a group of scholars now described as the Con-
stitutional School of public administration. They bring a wide variety
of perspectives to bear on the relation of the Constitution to public
administration, so there is no particular orthodoxy touted other than
that the document engenders a juridical approach to values and pro-
cesses rooted in a conflicted constitutional tradition.® I use the term
“juridical” in its most basic sense as administration of and by law, as
well as in the complementary sense that it engenders and disciplines
administration through legal principles and processes. Hamilton per-
sonified the juridical approach to administration. He was the leading
legal mind as well as administrative theorist of his day, and drawing
from broad constitutional language, he fused legal and administra-
tive ideas into a vision of a powerful national republic. His work was
preeminently constitutional and administrative and therefore is espe-
cially relevant to current political mantras and arguments about re-
storing the Constitution.

It is common to hear critics assert that the Constitution nowhere
mentions the public administration, as if this were some kind of damn-
ing indictment. But the Constitution fails to mention a lot of things,
including political parties. Few people today think of parties as con-
trary to the Constitution, even though the vast majority of the found-
ers despised them as a form of vice—and then promptly exploited
them for their own agendas. A great irony arises here, because Ham-
ilton, with Madison and Jay, penned the eighty-five essays of the Fed-
eralist, and there employed the term “public administration” more
frequently than any other. The analysis provided in the following chap-
ters demonstrates that Hamilton treated the Constitution as the super-
structure of American public administration. Furthermore, his con-
ception of it emphasized the capacity, through its blending, or “partial
agency,” in the powers of the three branches, to produce an amaz-
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ing degree of cooperation among them, along with a relatively har-
monious integration of their powers in subordinate agencies for nar-
rowed purposes. Media portrayals today would have us believe that
American government and politics are thoroughly gridlocked by con-
flict. That is hardly the case despite all the heated rhetoric and parti-
san strife. Such portrayals treat the tip of the iceberg as the whole of
it, and a lot of people get misled in the process.

This is important because public administrative institutions per-
vade our lives, so much so that many of them form an environment
much like the air we breathe and are almost as vital. We seldom think
of them, but they form much of the infrastructure of political society.
Most of us can name but a few of the thousands of governing units
that dot the landscape, much less explain what they do or how they
function. They operate below the surface of our attention. It is only
when they seriously fail that we realize what we have taken for granted.
One need only consider the panicked reaction of residents in Flint,
Michigan, upon discovering that changes to their water system had
poisoned them with lead to realize how important public service is
to our lives. We become quite animated when good policing breaks
down, when public schools fail to properly educate, or when the finan-
cial system blows up in our faces. People want these things to operate
smoothly and effectively, without having to think too much about them.
That desire to take them for granted presupposes extensive public co-
operation and deep trust, and that has everything to do with Hamil-
ton’s approach to public administration. The following pages explain
the theoretical and practical nuances of that approach and illustrate
the central, constitutional role that public administration played in
his designs.

The Literature on Hamilton

Attention to the founding fathers flourishes today in part because
Americans continue to invoke their ideas and principles as norma-
tively binding. Such invocations in public discourse often amount to
wild assertions about what is constitutional or unconstitutional about
governmental powers and official actions, and at times they display a
cultic aspect marked by vehement and dogmatic claims. Such claims
reveal more in the way of ignorance and misunderstanding than they
do of sober appreciation for the conflicting and often unsettled views
that the founders actually embraced. Amid all the wild assertions, how-
ever, there exists a residue of serious popular interest in the found-
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ers, piqued by a train of exhaustively researched biographies written
in a dramatic and engaging style. Ron Chernow’s 2004 biography of
Hamilton exemplifies the genre. It is the most recent and thorough
of Hamilton biographies and presents a lively portrait of the man in
relation to his family, his colleagues and rivals, and the times. The
work is cited throughout this book, along with many earlier and still
useful biographies. Beyond these, an extensive literature of varying
quality exists on Hamilton in historical accounts, as well as in myriad
thematic and topical analyses.

The literature focusing on his administrative ideas and practices,
however, is much smaller though not insignificant. By far, the most
well-known work in the field of public administration is Lynton Cald-
well’s The Administrative Theories of Hamilton and Jefferson. Originally
published as Caldwell’s doctoral dissertation in 1944, and then as a
second edition in 1988, the book provides a concise review of the
central ideas and principles in Hamilton’s theory and then compares
them with Jefferson’s. The book remains quite useful as a shorthand
account of their theories. However, as Caldwell conceded in his 1988
edition, “there is more to be said about their continuing relevance to
American government.”” Quite so.

This book takes advantage of a variety of subsequent scholarly ana-
lyses and perspectives that examine historical and philosophical an-
tecedents and reveal much more about Hamilton’s administrative
thought and practice. Especially noteworthy are books such as Michael
Federici’s The Political Philosophy of Alexander Hamilton, Harvey Flau-
menhaft’s The Effective Republic: Administration and Constitution in the
Thought of Alexander Hamilton, Karl-Friedrich Walling’s Republican Em-
pire: Alexander Hamilton on War and Free Government, Peter McNamara’s
Political Economy and Statesmanship: Smith, Hamilton, and the Foundation
of the Commercial Republic, John Lamberton Harper’s American Machia-
velli: Alexander Hamilton and the Origins of U.S. Foreign Policy, Michael
Chan’s Aristotle and Hamilton on Commerce and Statesmanship, Thomas
McCraw’s The Founders and Finance: How Hamilton, Gallatin, and Other
Immigrants Forged a New Economy, and Stephen Knott’s Alexander Ham-
ilton and the Persistence of Myth.> Among these works, Harvey Flaumen-
haft’s The Effective Republic stands out for its focus on Hamilton’s idea
of an administrative republic.

Flaumenhaft’s careful assessment of Hamilton’s constitutional theory
of administration, gleaned from Hamilton’s extensive writings, influ-
ences aspects of most chapters in this book, along with previous works
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by Gerald Stourzh and David Epstein.” However, Flaumenhaft concen-
trates on Hamilton’s political science in terms of his “analysis of the
republican problem and its possible solution” and thus excludes at-
tention to his theory of political economy and public finance, as well
as to military and foreign policy.!” These are treated here as integral
to Hamilton’s theory of effective republican administration.

Flaumenhaft’s work is valuable as well for showing how Hamilton
treated administration as an aspect of our constitutional life. He rightly
observes that “previous studies of Hamilton’s political thought neglect
the administrative thought located at its center, while studies of his ad-
ministrative thought inadequately locate it within the political thought
surrounding it.”!! This is an important point and calls to mind the in-
sight of Flaumenhaft’s mentor, Herbert Storing, that “age-old political
and constitutional problems now present themselves as problems of
(or in) public administration.”"? The founders wove the conundrums
and disputes they wrestled with, and often failed to resolve, into the
fabric of the Constitution and thereby confined or sublimated them
as issues to be coped with through administration. Administration in
its broadest sense, then, is the arena of our politics.

This point will carry through all the chapters of this book and ex-
plains in part why Hamilton’s theories of political economy and fi-
nance, and of military and foreign affairs, factor heavily into his ad-
ministrative theory. They are vital for understanding many of the
administrative institutions he established and why they set impor-
tant precedents for institutions and practices later on. My analysis of
Hamiltonian political economy relies heavily on Forrest McDonald’s
work."? His explanations of the sources of Hamilton’s economic and
financial thought remain unrivaled. I rely on additional works, espe-
cially those by Walling and Harper, to explain Hamilton’s military and
foreign policy.

Additionally, this book draws insights from Federici and Walling to
address the practical wisdom or prudence evidenced in Hamilton’s
writings and public decisions. Particular attention is paid to Federi-
ci’s analysis of Hamilton’s moral realism as influenced by classical
and Christian sources rather than by Machiavelli. I argue that Ham-
ilton’s moral realism undergirds his theory of administrative respon-
sibility and his approach to public policy. Administration and policy
were simply two sides of the same coin for him and thus were not ab-
stracted from one another as separate endeavors, as they are today.
He had much to say about determining the administrative feasibility
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and prudence of good policy given the nature of the human condi-
tion and the particular situations he addressed. He also formulated
ideas about obligations in public life that give shape to a distinctive,
though not wholly separate, sphere of public morality. Aspects of this
morality are mentioned in several chapters and are treated at length
in chapter 4, on administrative responsibility.

Organization of the Book

Immersion in these and many other works have led me to a significant
expansion and reframing of Hamilton’s administrative theory well be-
yond that provided by either Caldwell or Flaumenhaft. I treat Ham-
ilton’s administrative theory, first, as a work of political theory in its
own right and, second, as one that is not only bound by the principle
of rule by law but also enabled by it as a platform for the future devel-
opment of the country. The book therefore opens with chapters on
Hamilton’s theory and philosophy of republican governance, on his
energelic executive in constitutional context, and on his constitutional
and administratively oriented jurisprudence. Subsequent chapters ad-
dress his sense of administrative responsibility and public morality and
how these support a significant degree of autonomy for the public ad-
ministration, for the roles he articulated for public finance and politi-
cal economy, and for military and foreign affairs. The final chapter
explores his legacy and provides an assessment of the salience as well
as limitations of his administrative theory.

Assessing how Hamilton, or any other founder, might view the sub-
sequent development of the American republic is hazardous at best.
So is trying to discern the lines of influence of their ideas through
history. As a dominant and controversial founder, Hamilton’s ideas
have been invoked by countless public figures in pursuit of all kinds
of agendas that may or may not coincide with his intentions. Politics
and administration are suffused with mixed and ulterior motives. We
can likely agree that many of his ideas have been influential in some
fashion—that they have made an impact—but we will never be able to
untangle the specifics. What we can do, however, is continuously elu-
cidate his and other founders’ ideas and visions for the country go-
ing forward. Many historians, biographers, and essayists conclude that
we live closer to Hamilton’s vision of a feverish commercial republic
than to any other. If that is true, and I think it is, then we had better
understand the implications and thereby discern its perils as well as
its promise. It is a mark of Hamilton’s wisdom that he readily noted
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the dangers of his vision while pursuing its promise. I call attention
to both throughout the text.

Hamilton’s Administrative Genius and Prescience

Biographers and historians generally consider Hamilton the admin-
istrative genius of the period. His great reports, letters, pamphlets, le-
gal opinions, and, of course, the Federalist essays together constitute
the philosophical and constitutional /legal foundations for “energetic”
public administration. Leonard D. White observes that it was Hamil-
ton “who first defined the term in its modern usage and who first ar-
ticulated a philosophy of public administration.”* Lynton Caldwell
describes Hamilton as “pre-eminently the architect of the adminis-
trative state.”'® Clinton Rossiter and Harvey Flaumenhaft argue that
Hamilton, more than any other founder, shaped and gave life to the
Constitution primarily through his idea and practice of energetic ad-
ministration. Both address Hamilton’s constitutional interpretations
as an enduring legacy, one that Rossiter says continues to influence
our society, our government, and our plans for change.'® Ron Cher-
now concludes that in “contriving the smoothly running machinery of
the modern nation-state—including a budget system, a funded debt,
a tax system, a central bank, a customs service, and coast guard—
justifying them in some of America’s most influential state papers, he
set a high-water mark for administrative competence that has never
been equaled.”"”

Hamilton provided a rich and visionary constitutional theory of
public administration in the sense that he intended it to suit a much
larger and more complex political society than existed at the time.
Forrest McDonald observes that Hamilton saw the need not only for
the political revolution that brought the new Constitution into being
but also for a social revolution that would fit the population for life in
a commercial republic.'® His public administration thus carried for-
ward a constitutive agenda that he believed flowed from the under-
lying premises as well as clauses of the founding document. These in-
formed his great reports as well as the institutions and policies they
engendered.

Studying Hamilton’s extant reports conveys a strong sense of his
prescience. His Report on the Subject of Manufactures (hereafter Report
on Manufactures) envisioned an entrepreneurial society marked by tre-
mendous diversity in occupations and pursuits that would enliven op-
portunities and improve living conditions for all inhabitants. Manufac-
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turing would provide the necessary stimulus, leading to a mixed and
prosperous economy. But he also warned of the dangers that typically
accompany such prosperity. It could bring about “insolence, an inordi-
nate ambition, a vicious luxury, licentiousness of morals, and all those
vices which corrupt government, enslave the people, and precipitate
the ruin of a nation”'*—concerns shared by his critics and expressed
by growing numbers of people today.

Unlike most of his colleagues, Hamilton anticipated the develop-
ment of a powerful public administration. This public administration
should maintain fiscal integrity and stability through financial admin-
istration in much the same way that John Maynard Keynes would ad-
vocate one hundred and fifty years later. He anticipated the creation
of regulatory agencies overseeing the production of quality agricul-
tural and manufactured products. He anticipated the work of agen-
cies such as the Federal Trade Commission and the Consumer Finan-
cial Protection Bureau in calling for measures designed to “prevent
frauds upon consumers at home and exporters to foreign countries.”
He saw the need for a sound and respectable foreign policy based
upon the protection and interplay of national interests, both political
and economic. The principles he laid down shaped early American
foreign policy and anticipated twentieth-century foreign policy as es-
poused by Walter Lippmann, George Kennan, Hans Morgenthau, and
others of the so-called realist and nationalist schools of diplomacy.*!
Above all, Hamilton anticipated the need for administrative efficacy
and what he called “system” in public administration.?” He brought
organization to all levels of administration, at times concerning him-
self with even technical details, as evidenced in his many Treasury cir-
culars, which reformed both treasury and customs operations down
to the street level.

Finally, in his advocacy of system and study toward the improvement
of public administration, he anticipated the formal study of public ad-
ministration. He planned in his later years to write a treatise on it as
the core of modern political science.? Sadly, his early death deprived
the nation of that project.

These examples, and many others, have led biographers and ana-
lysts of Hamilton’s work to conclude that he anticipated America.*
Ron Chernow puts it this way: “If Jefferson provided the essential po-
etry of American political discourse, Hamilton established the prose
of American statecraft. No other founder articulated such a clear and
prescient vision of America’s future political, military, and economic
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strength or crafted such ingenious mechanisms to bind the nation
together.”?

Hamilton’s Life and Character in Brief

Hamilton spent his boyhood in the British West Indies and coped with
the stigma of an illegitimate birth.?® He received only informal educa-
tion there and initially worked as a clerk for his mother. At St. Croix,
he gained work as a counting house clerk for Beekman and Cruger,
an import-export business. The job gave him invaluable experience
in the world of business finance and trading. As Chernow describes it,
the island was situated on one of the busiest trading routes in that part
of the world, and the job “afforded him valuable insights into global
commerce and the maneuvers of imperial powers,” and their mercan-
tilist policies. The job required him to “mind money, chart courses for
ships, keep track of freight, and compute prices in an exotic blend of
currencies.” The owners steadily increased his responsibilities as they
discovered his abilities.?” There he also witnessed firsthand the cruel
and degrading treatment of slaves, and it sharpened his opposition
to the practice as a whole. He became one of the early and most vocal
abolitionists during his subsequent life in the United States.

Hamilton educated himself during these years, avidly reading every-
thing he could get his hands on, including substantial works in poetry,
philosophy, religion, and history. The Reverend Hugh Knox quickly
recognized his brilliance and ambition; he opened his library to the
voracious reader and afforded him an avenue for publishing some
impressive poetry and a stirring account of a hurricane that devas-
tated St. Croix and nearby islands. The account brought him signifi-
cant acclaim on the islands and opened an opportunity to travel to
the American colonies.?

He attended preparatory school in Elizabethtown, New Jersey, to
take “cram courses in Latin, Greek, and advanced math to qualify for
college” and was found to be “a fantastically quick study.”® He took
copious notes in English, Greek, and Latin (he was already fluent in
French) and committed much of his study to memory through reci-
tation while he paced about. Chernow noted that his lifelong pen-
chant for “talking sotto voce while pacing lent him an air of either in-
spiration or madness.”*

At Elizabethtown, he encountered Whiggish views about the state
of the colonies in relation to the English Crown and parliament and,
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through letters of introduction by Hugh Knox, began meeting and
impressing people of higher social standing and influential opinions.
They encouraged him to apply to Princeton, a “hotbed of Presbyterian/
Whig sentiment,” but he was turned down because the school would
not grant his request for a program of accelerated study. King’s Col-
lege (later to become Columbia University), a royalist-leaning institu-
tion in New York, accommodated his wishes, admitting him in 1774.
There he studied under an ardent Tory, Dr. Myles Cooper, the presi-
dent of the college. Hamilton was thus exposed to both sides of con-
tention early on and witnessed all the ferment and conflict erupting in
New York City. He could understand and sympathize with both sides,
but he steadily leaned in the Whig direction as tensions moved to-
ward conflict.

At King’s College, he raced through Greek and Latin classics, rheto-
ric, philosophy, history, geography, math, and science. He read En-
lightenment theorists such as Thomas Hobbes, John Locke, Baron de
Montesquieu, and David Hume, as well as great legal minds such as
William Blackstone, Edward Coke, Hugo Grotius, Samuel von Pufen-
dorf, and Emmerich de Vattel. Along the way, he and his friends formed
a literary club that met weekly to refine their writing, speaking, and
debating skills. His friend and roommate, Robert Troupe, noted his
“extraordinary displays of richness of genius and energy of mind.”*!
His oratorical skill and growing sympathy for colonial resistance to
British oppression became legend with his Speech in the Fields by the
liberty pole near King’s College on July 6, 1775. Thereafter, he iden-
tified with the republican cause, and at age twenty, he commenced
his career as one of America’s most brilliant pamphleteers with A Full
Vindication and The Farmer Refuled, the latter providing an exhaustively
researched critique of unjust British laws and actions against the colo-
nies and a cogent justification of colonial actions (such as the Boston
and New York tea parties) in response.*

Hamilton cut formal study short to enter the Revolutionary War.
He rapidly schooled himself in military history, tactics, and drill. His
astute observation of conditions in the colonies led him to conclude
that the best military strategy for colonists would be to “harass and
exhaust the [British] soldiery by frequent skirmishes and incursions
than to take the open field with them, by which means they would
have the full benefit of their superior regularity and skills.” Chernow
characterizes this as an “intuitive judgment of the highest order” and
one that “captured in a nutshell” General Washington’s strategy even
before hostilities commenced.*



Introduction / 13

In 1775, Hamilton joined a militia company dubbed the Hearts of
Oak, shaped it into one of New York’s finest artillery units, and distin-
guished himself and the unit with some remarkable battlefield accom-
plishments.* He attracted the attention of several military leaders, in-
cluding General Washington, and in 1777 was promoted to the rank
of lieutenant colonel and appointed Washington’s aide-de-camp. He
became Washington’s most trusted aide, taking on extensive admin-
istrative responsibilities. Many of Washington’s memoranda, field in-
structions, and exhortations to Congress came from his hand, with
Washington’s approving signature.” The position prepared him for
leadership and the administration of foreign relations, finance, and
public service. The experience also convinced him of the grave inade-
quacies of government under the Articles of Confederation. Accord-
ingly, he joined an influential group of colleagues in search of a more
effective design for popular government.

During the long winters of the war, Hamilton educated himself fur-
ther in history, political philosophy, political economy, and finance.
He corresponded with Robert Morris and other financial experts and
served as Washington’s liaison with Congress on financial and orga-
nizational matters. By 1781, he was urging development of executive
organization and financial reforms and was publishing political tracts
in support of empowering the Congress to run a national government
free of state interference. His Continentalist essays of 1781 and 1782
laid the foundation for his subsequent efforts at establishing energetic
government and foreshadowed his work in the Federalist.*®

Shortly before the end of the war, Hamilton left Washington’s side
for a much-desired field command. He participated heroically at the
Battle of Yorktown and shortly thereafter, in 1782, retired from active
military duty to study law and serve as Continental receiver of taxes
for New York. He urged the New York legislature to pass a resolution
calling for a general convention of the states to amend the Articles of
Confederation. He also became a delegate to the Continental Con-
gress. From 1782 to 1786, he urged reform of the articles, practiced
law, wrote legal and political essays, and acquired more knowledge of
public finance.

In 1784, Hamilton published his controversial Phocion letters criti-
cizing the New York legislature’s passage of the Trespass Act, which
violated peace treaty articles prohibiting confiscation of loyalist prop-
erty.”” The action appalled Hamilton, and he warned of the broader
implications of denying Tory loyalists their property rights. His de-
fense of them at court incurred wrath from an inflamed public who
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saw him as a traitor to the American cause. In his most famous case,
Rutgers v. Waddington, he defended the rights of two British merchants
by invoking the supremacy of national law, the law of nations, treaty
law, and even natural law over New York State law and framed an early
argument for judicial review to overturn such laws. As Chernow de-
scribed it, “Hamilton articulated fundamental concepts that he later
expanded upon in the Federalist, concepts central to the future of
American jurisprudence.”?

In 1786, as a member of the New York assembly, he was named
one of six commissioners to meet at Annapolis to frame trade regu-
lations in the general interest of all the states. Hamilton, with James
Madison, played a central role in transforming what they viewed as a
futile exercise into a call for a constitutional convention. They looked
beyond commercial arrangements to the critical flaws in the structure
of governance under the Articles of Confederation. A new federal gov-
ernment was needed, they argued, with powers adequate to the “exi-
gencies of the union.” Hamilton’s written Address, toned down at Madi-
son’s urging, garnered unanimous support.*

Hamilton attended the Constitutional Convention in 1787, but his
contribution was modest given his talents. His only substantial speech
before the Committee of the Whole occurred on June 18 in the midst
of deadlock over the Virginia and New Jersey plans. It was the longest
speech delivered at the Convention (six hours) and one that would
haunt Hamilton throughout his later life. In it, he offered an extremely
nationalistic plan of government that would clearly establish the na-
tional government’s supremacy. The speech was likely intended to jolt
the delegates out of their deadlock, but his proposals generated dis-
torted rumors and accusations that he sought the complete abolition
of the states in favor of a unified, monarchical government. Though
not true, the accusations stuck.* Hamilton’s devotion to supporting
and defending the republican document that eventually came out
of the convention was perhaps rivaled only by Madison, but that did
not stop his enemies from continuous accusations of monarchism.
Chernow concludes that “in the end, nobody would do more than
Alexander Hamilton to infuse life into this parchment [the Consti-
tution] and make it the working mandate of the American govern-
ment.”*!

Shortly after the convention, in anticipation of the New York Rati-
fying Convention, Hamilton began publishing the Federalist with John
Jay and James Madison. He took the lead in defending the proposed
constitution clause by clause. The eighty-five essays remain the most
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authoritative commentary on the Constitution, with fifty-one attrib-
uted to Hamilton, twenty-nine to Madison, and five to Jay. George
Washington averred that “the work will merit the notice of posterity,”*
and so it has, with a force exceeding any of their hopes. Remarkably,
the content and style of the writing made it seem as though the essays
came from one mind, even though the authors independently fired
off their essays without time for review. Also remarkable is the consis-
tency of Hamilton’s thought relative to his other work. Chernow’s as-
sessment seems accurate: “Those who criticize Hamilton for having
engaged in a propaganda exercise in The Federalist must reckon with
the tremendous continuity that connects the Federalist essays to both
his earlier and later writings.”** Despite the rhetorical force of the es-
says and of Hamilton’s many orations, it took ratification by Virginia
to finally break the deadlocked New York convention with a vote of
30 to 27 in favor.

In 1789 Hamilton gained appointment as secretary of the treasury
in the new government. He ignored exhortations from friends to seek
more distinguished and less perilous positions. The ability to reach
into all governmental affairs through that office overcame any reser-
vations he may had have.** Although no hard evidence exists to show
that Hamilton directly influenced the content of the Treasury Act of
17809, it seems very likely that he did. The resulting design clearly met
his expectations. His allies in Congress, especially Madison, were sure
to carry them into the debate on the bill.*

Hamilton’s tenure as secretary of the treasury (178g—gp) is fully
addressed in succeeding chapters. His herculean efforts in that office
set the new government into motion, but it also stimulated intense re-
sistance and contributed substantially to the development of political
parties that coalesced around the leading figures of the era. Most hurt-
ful and shocking to Hamilton was the defection of James Madison to
the Jeffersonian-Republican cause. Though they had united in com-
mon cause to develop and ratify a new constitution and to establish
the first three great departments of the new government (Treasury,
War, and Foreign Affairs), they actually held different visions for the
future of the young nation and for the role of the national govern-
ment. As partisan divisions crystalized, Madison gravitated toward the
Republicans, while Federalists rallied around Hamilton. Each felt de-
serted by the other.

By 1795, Hamilton had achieved much of what he wanted, but he
also had become dispirited and worn down by political controversy
and internecine administrative battles. He worried increasingly about
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his own financial situation (his meager public salary made it difficult
to support his growing family), and so he resigned to resume a more
lucrative legal practice and work behind the scenes politically.*® In
fact, he remained a major force in Washington’s cabinet. Washington
continued to consult him, the Federalists begged his leadership, and
his political writings increased.

From 1798 to 1800, Hamilton served as inspector general of the
army, preparing the United States for an impending war with France,
while arguing against joining hostilities with any of the European em-
pires. From 1801 until his death in 1804, he practiced law and con-
tinued to meddle in New York politics, always in battle with Governor
George Clinton as well as his ultimate nemesis, Aaron Burr. In a twist
of irony, he supported Jefferson in the tight election of 1800 against
Burr. He could not take partisanship so far as to support someone
he viewed as an unprincipled demagogue. His machinations against
Burr resulted in the duel at Weehawken, New Jersey, that ended his
life. His last years were marked by a combination of personal tragedy
(due to the loss of his beloved eldest son, Philip, to a duel in 1801)
and despair about the folly of state and national politics at the time.

If there is one best way to characterize Hamilton’s life, it is that
he advocated American union above all else and sought a great and
honorable reputation for it at home and abroad. He believed this to
be the surest way to protect liberty and justice for Americans over the
long run.

On Hamilton’s Character

Hamilton exuded passion and intensity. He was so agile of mind and
speech that he often displayed impatience and was known to be quick-
tempered. His friends would often counsel restraint and moderating
language when he wanted to assail the heart of a matter. One gets
the impression that he was a person so brimming with ideas, so quick
to grasp the heart of issues, and so intellectually curious and intense
that he could not contain himself. And yet most of the time he did so
with remarkable discipline and, surprisingly, with charity. He displayed
remarkable tenderness and passion with his family, friends, and col-
leagues and usually treated his opponents with politeness and sincere
respect. He took them seriously and preferred to engage their ideas
and actions on their merits rather than through political intrigue.
This wonkish tendency got him into trouble when opponents twisted
his words for political effect. His enemies did wear him down at times,



Introduction / 17

to the point where he lashed out. In his late career, he meddled too
much in the affairs of the Adams administration and vehemently at-
tacked his enemies in the press. Political adversity and family trage-
dies weighed so heavily on him that some scholars speculate that he
went to his duel with Aaron Burr ready to die.

Hamilton was also very kind to those in need, whether they be friends,
clients, or even strangers who crossed his path. He had enjoyed much
kindness growing up under tough circumstances, and he returned it
readily throughout his life, especially in the pro bono work he per-
formed at his law office. His generous spirit likely influenced his vi-
sion of an opulent republic marked by liberality toward the dispos-
sessed. It certainly informed his own sense of public-spiritedness while
in office. He sacrificed his own personal fortune for the sake of his
public duties.

Those who believed Hamilton to be an arrogant elitist got it wrong.
The characterization stemmed in part from his willingness to stand
against the popular mood when it resulted in unjust actions against in-
dividuals and their basic rights, as well as from his wonkish candor. At
times, he seemed naive about the effect of his words, and his political
rivals fully exploited these moments. Their labels stuck, and Hamil-
ton’s reputation has suffered ever since. The truth about him is much
more complex. If any label may fairly be applied, it is that he was a
dedicated meritocrat, and in this he was joined by many of his found-
ing colleagues. They embraced the idea of a natural aristocracy—of
people with ability, wisdom, virtue, and noble ambition.*” In more re-
cent times they have been called “the best and the brightest.” They
come from no particular class, and bloodlines are irrelevant. Biogra-
phers note Hamilton’s early attempt to break the class-based system
of military promotion in order to bring more talented enlistees into
the officer ranks. He also joined with his friend Henry Laurens in ad-
vocating the enlistment of slaves and granting them freedom upon
completion of their military service. He was an early and ardent op-
ponent of slavery and averred that Africans were likely as intelligent
and capable as any other race of people—a highly controversial view
in his day.*® He also advocated universal male suffrage and eligibility
for office. This hardly fits the caricature of an arrogant Hamilton. In
many respects, he was well ahead of his more privileged colleagues as
a man of the people.

However, this did not stop him from also fiercely criticizing throngs
of people moved by anger and other destructive impulses. He feared
that mob impulses would dominate the politics of a republic, espe-
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cially if stirred by disingenuous leaders. He believed the American
people to be well suited for republican government, but he sought
arrangements of governance that could dampen an excessive demo-
cratic spirit, and most other founders joined him in the effort. The
horrors of the French Revolution dramatically illustrated their con-
cern soon after ratification.

Hamilton has also been characterized as the great defender of the
wealthy. That his policies favored the wealthy in many ways cannot
be disputed, but this was more for the instrumental purpose of se-
curely establishing the early republic. Even Charles Beard, in his eco-
nomic interpretation of the founders’ motives for establishing a new
constitution, acknowledges that Hamilton “was swayed throughout
the period of the formation of the Constitution by large policies of
government—not by any of the personal interests so often ascribed to
him. . .. He saw that by identifying their [the wealthy class’s] interests
with those of the new government, the latter would be secure; they
would not desert the ship in which they were all afloat.”* He looked
upon the rich as a useful asset for a newly established nation with few
developed resources. He would use them for public benefit, but never
did he join them in schemes calculated purely for their own interest.
As Broadus Mitchell characterized it, Hamilton’s “only client was the
whole country.” To conclude, it may be fair to say that Hamilton’s
character was fit for what America would become, a land teaming
with immigrants in search of opportunities to make a good life and
to distinguish themselves in the affairs of the republic through initia-
tive, hard work, and public-spiritedness. That is the image Lin-Manuel
Miranda captures in his remarkable play.
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Hamilton’s Constitutional
Republic

There is something noble and magnificent in the perspective
of a great Federal Republic, closely linked in the pursuit of a
common interest, tranquil and prosperous at home, respectable
abroad; but there is something proportionately diminutive and
contemptible in the prospect of a number of petty states, with the
appearance only of union, jarring, jealous and perverse, without
any determined direction, fluctuating and unhappy at home,
weak and insignificant by their dissentions, in the eyes of other
nations.

—Alexander Hamilton, The Continentalist, 1782

Alone among the statesmen and political thinkers of his
generation (and indeed of several generations after his death),
he understood the importance of administration to the success of
popular government.

—Clinton Rossiter, 1964

The concept of republican government is by no means simple or clear.
This was as true during the founding period as it is today. James Madi-
son, in Federalist essay g9, described many uses of the term. Hamilton
did the same during the New York Ratifying Convention and later in
defending himself against charges of being a monarchist." That the
founders employed a variety of terms to describe the government they
were constituting just added to the confusion. They frequently em-
ployed terms such as “popular government,” “republic,” or “repub-
lican government,” and somewhat less frequently the terms “demo-
cratical government,” “elective government,” “free government,” and
“representative government.” Hamilton may have been the first to use
the term “representative democracy” to describe American govern-
ment more precisely,? but he used “republican” and “popular” gov-
ernment most often.

Hamilton and his colleagues derived their republican ideas from a
confluence of historical, theoretical, scientific, and philosophical in-
sights, which had coalesced in Europe to form a new, modern liberal
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conception of political society. Though its antecedents reach far back
into history, modern liberalism bore a new political science and an
era characterized as the Enlightenment. Its ideas found expression in
the writings of luminaries such as Niccolé Machiavelli, Thomas Hobbes,
John Locke, David Hume, Francis Hutchinson, Baron de Montesquieu,
Adam Smith, James Steuart, and Jean-Jacques Rousseau. Their work
represented a radical departure from traditional classical and Chris-
tian conceptions of political order. At root, it posits a state of nature
that exists prior to the establishment of civil society and in which in-
dividuals are driven psychologically by a fundamental passion for self-
preservation. Civil societies are formed by individuals through a so-
cial contract to protect the natural right to survival by protecting life,
liberty, and property. Passions drive people more than reason does,
though reason can be employed to channel the passions toward pro-
ductive ends. A modern liberal regime focuses and limits the aims of
government on the material conditions and virtues required to en-
sure a peaceful and orderly society. It eschews ancient or classical re-
gime aims to cultivate higher virtues, which serve some notion of a
summum bonum, or ultimate good, for individuals and their place
in the community, or polis. Individuals are instead free to determine
their way in life through social institutions of their choosing or on
their own.

The American framers enjoyed the rare opportunity of forming a
political society based on these modern liberal ideas more than any
other regime in history. Moreover, they could form such a society on
republican principles exclusively, without need for the mixed forms of
government (e.g., combining monarchy, aristocracy, and democracy)
that had evolved in some European countries, especially Great Britain.
Though many founders admired the British model, most were con-
vinced that Americans would only accept a government based purely
on republican and democraticalideals. At the state and national levels,
they applied the Aristotelian distinction between a republic and a di-
rect democracy. Aristotle treated direct democracy as a form of popu-
lar government prone to mob rule. Republics, on the other hand, con-
tained mechanisms of restraint against mob rule, primarily through
representation and structural innovations in governing form. Ameri-
cans practiced both direct and representative democracy at local levels
throughout colonial history but were disinclined to establish direct de-
mocracy for state and national government. Their focus centered on
the design of representative government and on whether and how a
republic could be sustained on a large or extended national scale. His-



Hamilton’s Constitutional Republic /21

torically, republics had been small city-states, so no precedents existed
upon which to base an extended republic, and this led to fierce argu-
ments between advocates for preserving a confederation of smaller
state republics (Anti-Federalists) and those wishing to establish an ex-
tended and united national republic (Federalists).

Hamilton, with Madison, Washington, and other nationalists, vigor-
ously advocated for the extended, united republic despite individual
differences over the policies it should eventually pursue. For Hamil-
ton, an extended republic put effective leadership and administration
atits core alongside the separation of powers and checks and balances
that to this day receive far more attention. Furthermore, Hamilton’s
conception of an American republic retained some elements of clas-
sical and Christian thought. He was not as extremely modern liberal
as some scholars have suggested. For example, he rejected the notion
of a social contract in favor of classical and Christian views of the in-
dividual as historically rooted in collective life, “born into a world in
tension between order and disorder” and bound by the dictates of a
moral natural law.> These older ideas informed his designs and his
theory of administration in significant ways. An explication of his re-
publican theory can be derived from his brief but thoughtful defi-
nition of a republic offered in a letter to the New York Evening Post
in 1802:

The truth seems to be, that all Governments have been deemed
Republics, in which a large portion of the sovereignty has been
vested in the whole, or in a considerable body of the people; and
that none have been deemed Monarchies as contrasted with the
Republican standard, in which there has not been an hereditary
Chief Magistrate.

Were we to attempt a correct definition of a Republican Gov-
ernment, we should say, “That is a Republican Government in
which both the Executive and Legislative organs are appointed
by a popular Election, and hold their offices upon a responsible
and defeasible tenure.”

This definition includes five elements, expressed or implied, that give
form to Hamilton’s republic: natural law and divisible sovereignty, no
hereditary offices, partitioned powers, representation and popular
elections, and accountable forms of responsibility. When Hamilton
said republics vest “a large portion of the sovereignty” in the people,
he really meant a portion as distinguished from total possession of
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sovereignty. The people are the source of the Constitution, but their
sovereignty is not absolute. Other considerations pertain, especially
natural law and the divisibility of sovereignty.

Natural Law and Divisible Sovereignty

Hamilton understood natural law to be rationally and intuitively ap-
prehendable, with many of its insights discerned in the discourse of
influential writers on the subject and manifested in large part through
the law of nations. This law “embodied the deliberative experience
[and scrutiny] of generations of human beings from different nations”
and in the eighteenth century was expounded by such leading fig-
ures as Hugo Grotius, Richard Hooker, Samuel von Pufendorf, Jean-
Jacques Burlamaqui, and Emmerich de Vattel.> Hamilton treated the
natural law as “indispensably obligatory upon all mankind, prior to
any human institution.” Hence, all constitutions created by men are
subject to the dictates of natural law. A positive (human-made) law
that violates natural law is void. Hamilton stated as much in an early
pamphlet titled 7he Farmer Refuted: “No human laws are of any validity,
if contrary to this [natural law], and such of them as are valid, derive
all their authority, mediately or immediately, from the original.” He
thus rejected Thomas Hobbes’s assertion that there is no morality out-
side of civil society, as well as David Hume’s reduction of morality to
matters of social utility or expedience. His republican theory there-
fore rids sovereignty of some absolutist baggage.®

Natural law provides limits and structure for sovereign power that
extend beyond the people of a specific regime to include, for example,
treaties informed by standards drawn from the law of nations. Natural
law thus limits and conditions sovereignty through a variety of sources
and institutions. Sovereignty in its traditional sense (as expressed dur-
ing the European renaissance) meant “independence and power which
are separately or transcendently supreme and are exercised upon the
body politic from above.”” The sovereign is the source of law and is
therefore above the law (i.e., absolute). Moreover, sovereignty as tra-
ditionally conceived must be indivisible, proceeding from one body—
that of a prince or a king—and clothed with a majesty that is wholly
separate from the governed.® The sovereign stands apart from the rest
of society. Hamilton and his colleagues found this formulation un-
tenable. They conceived of a sovereignty divided between the states
and the national government and of sovereign power as flowing from
the people who, with those chosen to govern, were themselves subject
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to the laws of the country and of the law of nations. No one should be
above the law. Sovereignty clearly entailed a different meaning, one
for which other terms seem more appropriate.’

The kind of power the founders spoke of as flowing from the people
is better described as “plenary” or “requisite” power—terms they used
often and seemingly interchangeably. This is power complete over a
particular area or for a particular purpose. For example, when Ham-
ilton spoke of executive power as plenary, he meant that the execu-
tive has all those powers deemed essential or requisite to the perfor-
mance of executive duties, subject to prudent limits and exceptions.
This state of power is distinguished from the state of having all con-
ceivable power, which is more in the spirit of sovereignty’s original
meaning. Hamilton employed the terms “plenary” and “requisite” in
the former sense, not in the latter. To illustrate, in his opinion on the
constitutionality of the US Bank, he used “requisite” in direct refer-
ence to sovereignty: “Now it appears to the Secretary of the Treasury,
that this general principleis inherent in the very definition of Government
and essential to every step of the progress to be made by that of the
United States; namely—that every power vested in a Government is
in its nature sovereign, and includes by force of the term, a right to em-
ploy all the means requisite, and fairly applicable to the attainment of
the ends of such power; and which are not precluded by restrictions &
exceptions specified in the constitution; or not immoral, or not con-
trary to the essential ends of political society.”'’ In Hamilton’s mind,
both the people and their governing officials are limited in their pow-
ers first by natural law and second by the positive laws and processes
established or recognized under the Constitution. The people possess
the power to change the Constitution through processes stipulated
therein, but only in a way that coincides (as Hamilton stated in his
Phocion letters) with the “dictates of natural justice,” the “dictates of
reason and equity,” and “many other maxims, never to be forgotten in
any but tyrannical governments.”'! So, when employing the term sov-
ereignty in the republican context, it is more appropriate to say that
the people are sovereign through their Constitution, and that the na-
tional and state governments participate in this sovereignty through
the plenary powers assigned to them.

This formulation accords with Hamilton’s treatment of the subject
and is significant because Hamilton wanted to change what he be-
lieved was a fundamentally flawed relationship of the national gov-
ernment to the states as established under the Articles of Confedera-
tion."” The articles made the national government dependent upon
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the powers of the states, a relation he described in Federalist essay 15
as “the political monster of an imperium in imperio” in which “the con-
currence of thirteen distinct sovereign wills is requisite . . . to the com-
plete execution of every important measure that proceeds from the
Union.” In effect, the arrangement denied to the national govern-
ment the plenary powers needed to perform its duties effectively in
order to establish a true union. As a result, the arrangement “arrested
all the wheels of the national government and brought them to an aw-
ful stand.”"® This was hardly a matter of abstract theory for Hamilton.
He had experienced firsthand the terrible effects of this disparity of
power during the Revolutionary War.

The Articles of Confederation established a weak and feckless na-
tional government. It could generate no independent revenues and
had to rely instead upon requisitions from the states for everything.
Furthermore, the few powers ceded to it were lodged entirely within
the Continental Congress. All aspects of administration were conducted
by congressional boards or committees, with predictable and debili-
tating results. The states often failed to comply with congressional re-
quests for resources, and the congressional boards acted slowly, if at
all, and entirely without consistency or system. Hamilton chronicled
the effects in his Continentalist essays of 1781, stating that the “whole
system is in disorder and unprovided with everything.”'*

As General Washington’s chief aide-de-camp, Hamilton witnessed
on a broad scale the failures of this arrangement. The country pos-
sessed willingness, resources, men, and foreign aid sufficient to quickly
defeat the much smaller British forces. But instead, the war dragged
on for years because of poor organization and management. “As in
the explanation of our embarrassments nothing can be alleged to the
disaffection of the people, we must have recourse to the other cause
of IMPOLICY and MISMANAGEMENT in their RULERS.”"?

After the war, the confederation continued in the same fashion,
perpetuating if not exacerbating the conditions established during the
war. Lack of power and organization in the national government pre-
cipitated political and economic crises, and leading figures pressed for
the establishment of a new government, one capable of stable and sys-
tematic public administration. Thus followed the Annapolis and Phila-
delphia conventions and the framing of the Constitution in 1787.

In Hamilton’s view, the new constitution remedied the problem
with a safely vested mix of independent and concurrent powers for
both the states and the federal government, such that neither is “de-
pendent on the other for the efficacy of its power.”'® However, as
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Michael Federici observes, the remedy required some subtraction of
the states’ powers in order to establish independent federal powers,
and it “was this very subtraction that bothered many anti-Federalists
and caused them to oppose ratification, or to insist on the addition of
anational bill of rights that clarified the distribution of sovereignty.”!”
The Bill of Rights notwithstanding, Americans have been arguing and
fighting over this distribution ever since. In the founding era, the Jef-
fersonian Republicans coalesced into a political party in large part
to claw back some of the new federal prerogatives in favor of states’
rights, while Hamiltonian Federalists endeavored to firmly establish
a broad construction of requisite federal powers. Hamilton led the
Federalist effort with legal opinions and new national administrative
organs that would make the supremacy clause and other broad provi-
sions of the new constitution a reality.

The connection of law to administration here is of crucial signifi-
cance. The political battles of the day centered around the establish-
ment of federal administrative agencies and quasi-public institutions
such as the Bank of the United States, and Hamilton’s legal opinions
outlined an administratively empowering jurisprudence that Federal-
istjudges such as John Marshall and Joseph Story would apply well into
the nineteenth century. The more immediate point is that the disputes
over political power were channeled or sublimated into the legal/
administrative realm, which made the principle of rule by law the over-
arching standard in American governance. Ron Chernow described it
this way: “Virtually every program that Hamilton put together raised
fundamental constitutional issues, so that his legal training and work
on The Federalist enabled him to craft the efficient machinery of gov-
ernment while expounding its theoretical underpinnings.”'®

The founders in general equated rule by law with liberty. As Ham-
ilton put it, “Government is frequently and aptly classed unto two
descriptions—a government of FORCE, and a government of Laws; the
first is the definition of despotism—the last, of liberty.”!? Republican
governance thus requires reasoning and reasonableness regimented
through forms and processes of law that can be publicly scrutinized
and debated. In that context, Jeffersonian Republicans emphasized
the limits and constraints they believed the Constitution imposed on
federal administration, while Hamilton and the Federalists showed
how many of the same clauses cited actually justified expansive, de-
velopmental powers. As Samuel Konefsky puts it, “The Constitution
was launched both as a tool of statecraft and as a touchstone of per-
missible authority to govern.”*
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No Hereditary Offices

Though Hamilton proposed tenure during good behavior for the
president and the Senate in his plan at the Constitutional Convention,
he never advocated hereditary office. As Federici observes, “There
is not a grain of support for hereditary government in the whole of
Hamilton’s writings.”?' Indeed, the idea of hereditary office went very
much against his preoccupation with merit in appointments to office,
whether for the office of president or for a mere clerkship. “I desire
above all things to see equality of political rights exclusive of all heredi-
tary distinctions firmly established by a practical demonstration of
its being consistent with the order and happiness of society.”* Given
Hamilton’s origins, considerations of birth likely held little sway over
him in any matters, much less those concerning public office. He dem-
onstrated his preoccupation with merit over birth and patronage early
in his military career. As a young captain in charge of an artillery com-
pany, he proposed to the New York Congress that promotion to officer
status from the lower ranks be instituted to bolster morale and con-
fidence. He believed that highly capable men existed in those ranks
and should be promoted quickly to seal their commitment to military
service and to address the scarcity of effective leaders in the field. His
proposal was accepted, and it contributed significantly to the democ-
ratization of the military.?®

Hamilton’s aversion to hereditary office was practical rather than
ideological. He believed that hereditary office was appropriate in other
kinds of regimes with histories and political cultures quite different
from those that had emerged in the United States. For example, when
asked in 1799 to recommend a form of government for Santo Do-
mingo, he suggested that “a hereditary Chief would be best” and that
“no regular system of Liberty will at present suit [it]. The government
if independent must be military—partaking of the feodal system.”?*
Writing to his good friend the Marquis de Lafayette earlier that year,
he agreed with Montesquieu that forms of government “must be fit-
ted to a nation, as much as a coat to the individual, and consequently
that what may be good at Philadelphia may be bad at Paris and ri-
diculous at Petersburgh.”® This aspect of his thought stemmed from
the strong sense of moral realism and political contingency that per-
vaded his writings and actions in public service. It sometimes forced
him into controversy for taking stands that went against the popular
mood, such as when defending the property rights of Tory loyalists at
the end of the Revolutionary War. The charge of “Monarchist!” with
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all its hereditary implications, stuck to him unfairly as a result, despite
his careful treatment of executive power and the presidency as repub-
lican in letter and spirit.

Partitioned Powers

Hamilton’s mention of “executive and legislative organs” in his defi-
nition of a republic refers to the partitioning of power, about which
he and Madison had written extensively. Under the new constitution,
the partitioning worked vertically as well as horizontally. Vertically, the
division of sovereignty between state and federal governments made
each level a check against the other. People were overwhelmingly pre-
occupied at the time with the ability of the states to resist a tyrannical
federal government. Hamilton saw it differently. He believed the states
would pose a more dangerous threat to liberty if they lacked a strong
unifying power through the federal government. They would likely
descend to a state of warring rivalries akin to those in Europe and
thereby lock themselves into primitive conditions that would make
durable liberty meaningless. He feared that even under the new con-
stitution the states retained a clear advantage over the federal gov-
ernment due to the close affection and loyalty of their citizens. Writ-
ing in Federalist essay 177, he offered one distinguishing element that
might give an advantage to the federal government—the prospect of
a more effective administration: “It is a known fact in human nature
that its affections are commonly weak in proportion to the distance
or diffusiveness of the object. Upon the same principle that a man is
more attached to his family than to his neighborhood, to his neighbor-
hood than to the community at large, the people of each State would
be apt to feel a stronger bias towards their local governments than to-
wards the government of the Union; unless the force of that principle
should be destroyed by a much better administration of the latter.”?
Hamilton believed that if the new national government could impress
the people with sound administrative practices and policies, it might
win their approval and perhaps even their loyalty.

It was thus imperative that the new national government take ad-
vantage of every constitutional means for improving its administrative
capacities and quickly exercise the powers granted to it to avoid los-
ing any of them through neglect. For Hamilton, the horizontal parti-
tion of powers (or separation of powers through checks and balances)
played a vital role in that effort.

In the Federalist essays, Madison and Hamilton carefully explained
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the nature of the separation of powers as manifested in the three
superintending branches: legislative, executive, and judicial. They fo-
cused primarily on how this separation could be sustained through
carefully designed checks and balances that would prevent any one
branch from usurping the powers of the other two. For rhetorical ef-
fect, they drew public attention mainly to how the design ensured rep-
resentativeness and then to how it prevented the national government
from exercising tyrannical power—defined as one branch usurping
the whole powers of the others.

Fear of tyrannical government ran rampant among the founding
generation, which had just overthrown its British masters through a
bloody and protracted war. Many were suspicious of granting govern-
ment any power at all in the aftermath. As Herbert Storing put it, the
Federalists had to remind Americans “that the true principle of the
Revolution was not hostility to government, but hostility to tyrannical
government.”?” Both Hamilton and Madison committed themselves to
explaining in detail how a powerful national government could pro-
tect individual rights and liberties more effectively than the Articles
of Confederation could and how that power could also be controlled.
The essays were long and thorough in discussing both limits and pow-
ers, but their rhetorical design drew most attention to limits. To this
day, the essays are explained mainly for how the federal government’s
powers are constrained. It is easy to overlook the fact that the separa-
tion of powers also set in place a means to effective administration.

The Federalist treated the Constitution as a superstructure of safe yet
powerful administration, and as will be shown in the next chapter, the
framers accomplished this through the same features that prevented
tyranny. Hamilton pushed this administrative capacity further than
Madison in pursuit of his vision for an effective national republic, and
this became their point of schism as political allies during the Wash-
ington administration.”® Nevertheless, they both embraced the idea
that a partitioning and sharing of power through partial agency also
lends itself to degrees of specialization, cooperation, and integration
of all three powers to facilitate energetic administration.

Popular Election and Representation

The fourth element in Hamilton’s definition of a republic involved
popular election and the root principle of representation. He deemed
it essential in a republic that the “principal organs of the executive and
legislative departments be elected directly or indirectly by the people.”
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A representative democracy is a republic with “representatives chosen
by them [the people] either mediately or immediately and legally ac-
countable to them.”? As Flaumenhaft indicates, Hamilton wanted the
national government based on the broadest possible representation
because he believed that the multiplicity of interests and the extended
geographical sphere of the American republic would make compro-
mise necessary and lessen the inclinations of local prejudice and fac-
tion.* Contrary to the Anti-Federalists’ desire for a government close
to the people, Hamilton wanted to give representatives some distance,
some breathing room from their constituents, to gain perspective on
the needs of the nation. This did not mean that he wanted them to
ignore local interests. By dint of their short terms, they would take
care to return often to their home states and communities and stay in
touch at least with local opinion leaders. In general, he believed that
the “popular views and even prejudices” of local constituents would
direct their actions.”> What he hoped for, however, was that the dis-
tance from local constituents would help representatives channel lo-
cal interests into broader interests and connect their own personal
ambitions to the fortunes of the nation.

In the event that this dynamic failed in the House of Representa-
tives, the Senate as well as the executive and judicial branches would
be there to temper its impassioned fluctuations through various checks
and balances. If the people are sovereign through their constitution,
then the organs of that constitution must, as Federici explains, bal-
ance its ephemeral aspects with its more permanent features. “In this
sense, then, political and social communities, like individuals, have
centripetal and centrifugal forces working against one another at any
given time. Hamilton was convinced that democratic impulse was part
of the centrifugal aspect of politics; it was fleeting, ephemeral, and
transitory. By contrast, the centripetal aspect of political life had a uni-
fying effect. It harmonized disparate interests and pulled society to-
ward an abiding and enduring standard that was, in Hamilton’s words,
permanent.”** The constitutional system intendedly “serves as an ex-
pression of the society’s permanent will”** and is thus “representative
in all its parts.” Hamilton made the crucial point that confining the
representative principle to the legislative branch alone would neces-
sarily make it the supreme body of the government, and that would
inevitably lead right back to the enervating legislative vortex experi-
enced under the Articles of Confederation. The Constitution pro-
vides a solution to this problem through successive layers of direct
and indirect election in the legislative and executive branches and
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then through participation in appointments of judges and subordi-
nate administrative officials by those elected officials. It is significant
that the Constitution recognizes twenty-two different methods of ap-
pointment to federal offices, only one of which is through direct elec-
tion by the people. The entire government, including the subordinate
public administration, participates in the constitutional order of the
republic and in varying degrees bolsters the representative principle.**

Judges and subordinate officials, who often enjoy career appoint-
ments (during good behavior), participate in representation by pro-
tecting and tempering it through the rule of law and by extending it
through the administrative ranks. Leonard D. White noted that one
of four main criteria for appointments to subordinate offices in the
founding period emphasized geographical and state-by-state repre-
sentation, and it has remained an important criterion ever since.*
Hamilton favored long-term appointments for most federal offices.
Representation in the administrative ranks would play a direct role
in forming the expression of society’s permanent will and would con-
nect their interests and loyalties to national office.

Furthermore, in their representational roles, they should display a
temperament appropriate to governing in a republic. As treasury sec-
retary, Hamilton took great care in selecting street-level officials who
“afforded the strongest assurance that their conduct will be that of
good Officers & good Citizens” and that they would display a proper
bearing as officers of a republic.?® They were to be “embued with a
sense of public service™” and to avoid any display of arrogance or of-
ficiousness with the public. His first instructions to new revenue-cutter
employees illustrate the point:

While I recommend in the strongest terms to the respective Of-
ficers, activity, vigilance & firmness, I feel no less solicitude that
their deportment may be marked with prudence, moderation &
good temper. . . . The charge with which they are entrusted is a
delicate one, & that it is easy by mismanagement to produce se-
rious & extensive clamour, disgust & odium.

They will always keep in mind that their Countrymen are Free-
men & as such are impatient of everything that bears the least
mark of a domineering Spirit. They will therefore refrain with
the most guarded circumspection from whatever has the sem-
blance of haughtiness, rudeness or insult. . . . They will endeavor
to overcome difficulties, if any are experienced, by a cool and
temperate perseverance in their duty, by address & moderation
rather than by vehemence or violence.*
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Here is a temperament suitable for officials in a republic. It prescribes
an attitude toward public service to which Hamilton then coupled his
sense of proper responsibility and accountability in office.

Responsibility and Accountability

Lynton Caldwell described Hamilton as “the nation’s foremost advo-
cate of responsible administration.”® Hamilton’s writings are replete
with references to the subject, and he held a rather nuanced view of
it in the context of the Constitution. He shared with James Madison
the conviction that in public office one must learn how to connect a
person’s interests and passions “with the constitutional rights of the
place” (Federalist essay 51) and “to make them cooperate to the public
good.”" This modern liberal principle entails both internal and ex-
ternal dimensions that Hamilton derived from his sense of public mo-
rality. Drawing insights from Vattel and Hume, he developed a theory
of administrative responsibility that viewed public office as a place to
combine nobler passions for achieving great public things with a jeal-
ous regard for one’s public reputation—matters treated at length in
chapter 4. Suffice it to say here that the new Constitution conferred
both the power to act and the checks necessary to ensure account-
ability in ways that even people with less-than-stellar private lives could
become public-spirited in office. Hamilton regarded this prospect as
essential to a republic where common people would seek office at ev-
ery level and where minimum qualifications for most elected offices
are constrained only by age and defeasible tenure.

To summarize, Hamilton’s conception of republican government
included the following: (1) the rule of law with dual sovereignty (ple-
nary powers) emanating from the people and in accord with the dic-
tates of natural law; (2) no hereditary offices, with a focus instead
on merit, representativeness, and opportunity as leading criteria for
holding office; (g) carefully partitioned powers that guard against
abuse of office while contributing to effective governance; (4) popu-
lar elections where governance is carried out by representatives of
many stripes who are appointed through direct and indirect elections
and who oversee cadres of political and career appointees; and (5) a
strong sense of public responsibility that requires substantial powers
and requisite checks to ensure accountability.

Within this republican framework, Hamilton envisioned ample
room for variation in organizational forms and administrative prac-
tices. The Constitution itself manifested a novel and innovative super-
structure for a new government that he believed was conducive to an
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energetic and stable administration. His reports and proposals as sec-
retary of the treasury will show that subordinate administrative or-
gans could be structured permissively into a variety of forms to meet
the ends entrusted to them. It made no sense to him to allow form to
cripple the ability of government to achieve those ends for the sole
purpose of limiting and checking power. He did not see these as mu-
tually exclusive matters but rather as providing a productive tension
through which to safely conduct ambitious and effective administra-
tion. He continually reminded his political rivals of this point. The
dilemma, though, lay in the fact that the Anti-Federalists embraced a
contrary view of the role of the new national government in American
society, especially in relation to the states. Their views followed from
their differing vision of what that society should look like and how it
should evolve. Hamilton’s vision stood in marked contrast to theirs,
and both have contributed to the character of American public ad-
ministration ever since. To appreciate the significance of Hamilton’s
administrative theory, one needs to explore these contrasts.

Founding Visions of the American Republic

The founders’ arguments over the framing of a new republican consti-
tution took place in the context of sweeping changes in Europe. The
embrace of modern liberal political ideas led not only to innovations
in political reform but also to liberalized economic theories and re-
forms that transformed markets and financial practices and accom-
modated the European Industrial Revolution. The American found-
ers witnessed these changes with a mix of enthusiasm and horror. The
Anti-Federalists drew upon those theories and practices that they be-
lieved would help them sustain a relatively sedate agrarian republic,
while Hamilton and the Federalists embraced theories and practices
that would promote development of a feverish and complex commer-
cial republic. Each bore implications for what powers should be con-
ferred through the new constitution and how the new government
should be run.

The Anti-Iederalist Republican Vision

While significant variation existed among the Anti-Federalists about
their vision for the American republic, they were, as Herbert Storing
characterized it, “on the whole defenders of the status quo.” They
strongly identified with their home states and “saw in the Framers’
easy thrusting aside of old forms and principles [serious] threats to
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four cherished values: to law, to political stability, to principles of the
Declaration of Independence, and to federalism.”*' Anti-Federalists
were wedded to the federation of states established under the Ar-
ticles of Confederation and could not accept the idea of dual sover-
eignty. One power or another must prevail in the relationship, and
that should be the states. The national government must serve strictly
as an instrument of the federation. They viewed the framers’ attempt
to set aside the Articles of Confederation at the Annapolis Conven-
tion as a brazen disregard of law and as a violation of their obligation
as state delegates simply to improve on the existing order of things.
An attempt to consolidate the union with a much stronger national
government meant, to their way of thinking, the eventual abandon-
ment of state preeminence and of local customs that embraced both
ancient and modern aspects of their lives.

Anti-Federalists seemed more ambivalent about modern liberal
trends, often looking aghast at the societal conditions established in
Europe through the Industrial Revolution. They deplored the abuses
of the coalescing nation-states of Europe and were hypersensitive to the
abuses they personally suffered under British rule. They subscribed to
an exceptionalist notion that the American states were offered a unique
setting and God-given opportunity to establish small, peaceful repub-
lics that emphasized the virtues of moderation, vigilance, hard work,
and thrift. America enjoyed the good fortune of being isolated by a
long distance from the European empires, and this offered the pros-
pect, they believed, of establishing separate state republics, (1) whose
spirit was naturally pacific toward each other; (2) in which agrarian-
based commerce would soften mores and thereby mute the inflam-
mable passions for war; and () in which a modest commercial spirit
would bind them together by “mutual interest, amity, and concord.”*?
The confederation, therefore, needed neither a standing army nor a
strong central government. These were, in Patrick Henry’s words, the
tools of empires seeking the blessings of “grandeur, power and splen-
dor,” at the sacrifice of the simple and modest end of protecting in-
dividual rights.*

For Anti-Federalists, then, the quality most vital to a small republic
was the vigilant temperament thought to exist most prominently in
those of middling circumstances, who “are inclined by habit, and the
company with whom they associate, to set bounds to their passions
and appetites.” They believed that the substantial yeomanry of the
country were “more temperate, of better morals, and less ambition,
than the great.”** Correspondingly, they subscribed to a governance
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model at state and local levels marked by very short terms of office,
civic activism or engagement based largely on suspicion of those in
power, immediate responsiveness to the community, low pay for pub-
lic servants, open access to their jobs and their attention, and home-
grown, intimate knowledge of the community and its local customs.
The central government should operate under the same policies but
must be subject to even more intense scrutiny and suspicion because
of its distance from most states and the people. Representatives, they
feared, would lose their local attachments if allowed to stay in national
office much beyond a few years. Representation in their minds meant
putting people in office who were just like them, retaining all their lo-
cal prejudices and attachments.

Some Anti-Federalists also “deplored departures of the Constitu-
tion from ‘the good old way’ or ‘the antient and established usage of
the commonwealth,” and were nervous about ‘the phrenzy of innova-
tion sweeping the country.””* However, the vision and ideals they ex-
pressed in opposition to the Constitution also partook substantially of
modern liberal ideas expressed by such luminaries as Montesquieu,
Smith, and Hume, as well as by spokesmen for the English Opposi-
tion movement such as Trenchard, Gordon, and Bolingbrook. They
heartily subscribed to individual liberty as an ascendant principle and
reviled infringements on their property such as were listed in Jeffer-
son’s Declaration of Independence. They also embraced new political-
economic ideas, found in works by Richard Cantillon, Francois Ques-
nay, Adam Smith, and David Hume, which they believed supported
small agrarian republics.

McDonald explains that Anti-Federalists were especially drawn to
Physiocratic theory with its claimed empirical justification for, and
“insistence upon, the absoluteness of property rights, the uniqueness
of land as the source of wealth, and the superiority of agriculture as
a way of life.”*® The theory posited that “land alone could produce a
surplus of greater value than that of the labor invested in it.” Quesnay
divided people into two classes, productiveand sterile. Only farmers were
productive, while merchants and landowners “produced nothing but
consumed much through their rents and profits,” and urban artisans
“produced an amount equal to but never exceeding the value of their
labor, which provided them a bare subsistence.”"’

Anti-Federalists seized upon these ideas as further justification for
an agrarian republic and quickly embraced Adam Smith’s liberal doc-
trine of laissez-faire (a term first employed by the Physiocrats), which
advocated a hands-off approach to the economy. The doctrine es-
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poused the very seductive idea that unregulated competition among
individuals in the marketplace would automatically produce the great-
est welfare for all, as opposed to merely benefiting the few who are in
league with those who govern. The idea could hardly be more attrac-
tive to those wanting a weak national government that would stay out
of their lives. Moreover, the automatically regulating assumption in
Smith’s doctrine would reinforce in many minds the idea, born dur-
ing the revolution, that Americans would need very little government
at all. The public interest is best served by simply letting individuals
rationally pursue their own interests.

As McDonald explains, however, Adam Smith’s laissez-faire doc-
trine owed much to an earlier work by Bernard Mandeville, “whose
writings conveyed a message that was at once unwelcome and irre-
sistibly attractive.” It revealed a dark side to “letting nature takes its
course” that some Anti-Federalists worried would “doom the republic
in the long run.”® Mandeville had written an allegory, The Fable of the
Bees, in 1714 that was meant to shock and ridicule the puritanical fa-
natics of his day by showing how private vices such as lust, vanity, and
greed could yield public benefits. But moral reformers, he asserted,
“hypocritically feigning discontent at having their prosperity depend
upon their vices, pray to be made virtuous, then bring an end to this
natural course of things,” and thereby destroy the beneficial economy
they had wrought.

Mandeville’s work was roundly condemned and became notorious,
but it anticipated key aspects of subsequent economic theory made
more palatable by Smith, who taught in The Wealth of Nations that “it
is not from the benevolence of the butcher, the brewer, or the baker,
that we expect our dinner, but from their regard to their own interest.”
They are “led by an invisible hand to promote an end which is no part
of [their] intention.”* This sounds more benign in moral terms, but
its logic clearly led to a result that rural agrarians reviled: the transi-
tion to a thoroughly commercial society that embraces manufacturing
as a key element of the economy. With it, they believed, would come
all the attendant social ills witnessed in Europe. Moreover, it would
elicit the desire for luxury among those gaining in wealth, and this
would eventually corrupt the agrarian virtues that Anti-Federalists be-
lieved were essential to the life of a republic.

However, some in the founding generation, Jefferson and Madison
among them, spied a way to forestall the advent of a full commercial
stage of development. They believed that the vast western lands of the
American continent provided an opportunity for retaining the agricul-
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tural base of the nation. McDonald nicely summarizes Madison’s de-
scription of the theory: “The essence of it was that government should
intervene to arrest the evolution of stages of progress at the commer-
cial agricultural stage, so that America might enjoy the refinements
but not be subject to the corruption. This would involve commercial
regulations that would secure markets for American agricultural pro-
duction, promote the household manufacture of simple objects, and
keep America dependent upon Europe for the finer manufactures;
and crucially, it would involve a policy of territorial expansion to en-
sure that there would be land enough to keep most of the people on
farms and thus to prevent the growth of the superfluity of population
which was thought to be necessary for the development of large-scale
manufacturing industries.”™ Anti-Federalists quickly found Madison’s
theory attractive, to the point of acquiescing to his plan of national
government and thereby making the new Constitution’s eventual rati-
fication possible in the middling and southern states. It was, however,
a theory based upon seriously flawed assumptions and a lack of un-
derstanding of current political-economic realities in England and
the rest of Europe. McDonald described it as “pie-in-the-sky political
economy.” The founding father who most clearly understood the po-
litical-economic realities of the day was Alexander Hamilton, and his
vision of the American republic differed accordingly.

Hamilton’s Republican Vision

Hamilton found the Anti-Federalist vision shortsighted and unreal-
istic. He had read the sources that supported it and much more, es-
pecially the broader literature on political economy and the works of
European statesmen who improvised the policies and laws that trans-
formed the European political and economic landscape. He had also
read history voraciously, and what he learned led him to very different
conclusions about the nature and prospects of commercial republics.

He viewed as sheer utopian speculation the argument that commer-
cial republics were by nature more peaceful and that the American
setting far from Europe would enhance that peacefulness, especially if
the states remained separate and merely federated republics. Rather,
he argued in Federalist essay 6 that staying in that condition “would
be to disregard the uniform course of human events, and to set at de-
fiance the accumulated experience of ages.” The states would inevi-
tably be thrown into “frequent and violent contests with each other.
To presume a want of motives for such contests as an argument against
their existence would be to forget that men are ambitious, vindictive,
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and rapacious.” And then after reviewing “innumerable” causes of
enmity and war among nations generally, he addressed commercial
regimes specifically:

Have republics in practice been less addicted to war than mon-
archies? Are not the former administered by men as well as the
latter? Are there not aversions, predilections, rivalships, and de-
sires of unjust acquisitions that affect nations as well as kings?
Are not popular assemblies frequently subject to the impulses of
rage, resentment, jealousy, avarice, and of other irregular and
violent propensities? . . . Is not the love of wealth as domineer-
ing and enterprising a passion as that of power and glory? Have
there not been as many wars founded upon commercial motives
since that has become the prevailing system of nations, as were
for territory and dominion? Has not the spirit of commerce,
in many instances, administered new incentives to the appetite,
both for the one and for the other?*

To demonstrate his point, he presented numerous examples from his-
tory, and then in Federalist essay 7 he detailed specific causes of strife
germane to the American states as separate or federated republics.
Jealous disputes were likely to arise over (1) the distribution of territo-
rial lands; (2) the differences in commercial policies (import/export
regulations, taxes/duties, etc.) favoring one or a few states over oth-
ers by way of invidious “distinctions, preferences, and exclusions”; (3)
the apportionment of war debt and its extinguishment afterward; (4)
laws in violation of private contracts that work injury upon citizens
of other states; and () the “probability of incompatible alliances be-
tween different states, or confederacies, and different foreign nations.””*
These problems were already evident, especially those arising from
regional differences in commercial policies between southern states,
whose economies were founded upon slavery, and northern states,
whose economies were based in commerce. Hamilton averred, pro-
phetically, that even with a more solidified union, such differences
would be difficult at best to overcome. He expressed doubt that Madi-
son’s multiplicity of interests (a la Federalist essay 10), if spread through
the extended republic, would effectively mute regional differences
and prevent the emergence of dominating interests.

Hamilton believed the influences of western European commer-
cialism were already sewn deep in the hearts of most Americans.
Thus, despite its many dangers, he believed that only a complex po-
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litical economy with its blend of manufacturing, commercial trade,
and agriculture would be able to provide the range of opportunities
needed for Americans to better themselves. Staving off manufacturing
and constricting commercial trade for the sake of preserving a rural
agrarian republic would favor only a small, elite portion of the popula-
tion that would continue to bank its prosperity on the backs of slaves.
He viewed Jefferson’s yeoman farmer more as a romantic ideal than
as a reflection of real agrarian conditions. He knew their frugality of-
ten stemmed from severe want, punctuated by long periods of indo-
lence due to crop cycles. Local manufactories could productively fill
their free time and improve their living conditions. These would com-
plement the agrarian way of life and bring about a more mature and
vibrant commercial and manufacturing base in northern states that
lacked sufficient arable land. A mixed economy was therefore essen-
tial to sealing the union of the states into one nation. Furthermore, it
could offer the prospect of establishing a republic marked at least in
part by the virtue of liberality.

Michael Chan has explored the meaning of liberality through a
comparison of Aristotle’s and Hamilton’s thought and finds that it
played a significant, if understated, role in Hamilton’s republican vi-
sion. In its classical sense, liberality is the mean between extravagance
and stinginess. It inculcates generosity. Ancient regimes treated vir-
tues in general as matters of “individual excellence of the soul,” but
with liberality there is “a political counterpart in such things as com-
mon messes, beautiful public works, religious sacrifices, and reward-
ing slaves (public and private) with their freedom.”® Liberality was
thus ennobling individually and collectively, and Hamilton clearly en-
visioned a noble republic in both senses. Leaders of the American
republic would “undertake or execute liberal or enlarged plans of
public good” that if implemented effectively would earn the public’s
trust and burnish its reputation abroad. These would contribute to an
admirable and powerful national character that would win more fa-
vorable terms in treaty, trade, and financial negotiations and thereby
improve the standard of living throughout the republic.

Chan sees in Hamilton’s political economy an ordering of lower to
higher ends: “security, prosperity, reputation of the commonwealth,
keeping engagements (good faith/justice), [and] liberality.” Hamil-
ton believed that a properly funded government would “avoid a fre-
quent sacrifice of its engagements to immediate necessity.”*® An effec-
tive and prosperous republic could thereby avoid the often immoral
extreme of constant expedience and exigency and practice liberality
in its domestic and foreign policies.
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In his Camillus essays responding to challenges against the pro-
posed Jay Treaty with Great Britain (1795), Hamilton referred to a
recent treaty with Prussia as a model of liberality and criticized state-
ments by Republican pamphleteers who tried to sway public opinion
against such with Britain. “These particulars are stated as evidence of
the temper of the day, and of a policy which then prevailed to bottom
our system with regard to foreign nations upon those grounds of mod-
eration and equity, by which reason, religion, and philosophy had tem-
pered the harsh maxims of more early times. It is painful to observe
an effort to make the public opinion in this respect retrograde, and
to infect our Councils with a spirit contrary to these salutary advances
towards improvement in true civilization and humanity.”” The particu-
lars mentioned by Hamilton were treaty provisions notable for their
protection of “freedom of conscience and worship,” for “extending
protection to the persons as well as the goods of enemies,” and even
for paying for confiscated contraband articles “other than arms, am-
munition and military stores.”® These were indeed generous provi-
sions even by modern standards, but the resentment against the Brit-
ish ran deep and fostered motives of revenge and stinginess that the
Washington administration (and especially Hamilton) believed would
betray American interests and sully the nation’s reputation.

In Hamilton’s mind, then, commerce would provide the equipment
of liberal virtue for the republic, and this would, in Chan’s words,
stand in contrast to the liberality of the ancient republic, “which was
grounded in slavery and plunder”: “Modern public liberality would be
just because it would be grounded in consent, something guaranteed
by the Constitution’s requirement of popular consent to all taxation
(i.e., all revenue bills must originate in the most popular branch, the
House of Representatives). Hamilton’s great innovation in American
Republicanism was to understand that consent served not only to limit
but to invigorate the powers of government; that is, consent can pro-
vide the grounding for energy in government” (emphasis mine). Here
lay the critical disjuncture between Hamilton’s and Madison’s consti-
tutional theory, and they parted company over it in the early 179os,
as Hamilton laid out his financial plans for the public good. Madison
wanted a more powerful national government to stabilize and regu-
late the commercial affairs of the states, but he could not support the
active involvement of the national government in developing a pros-
perous national economy. As a Virginian, he embraced the vision of an
agrarian republic with limited manufactures. Thus, like Jefferson, he
emphasized the limits imposed on the national government through
the Constitution and refused to acknowledge that its provisions could
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also invigorate it for more ambitious and liberal plans. The dispute
reveals how the broad language of the Constitution could be inter-
preted by eminently reasonable founders in widely different ways. We
have been arguing over those differences ever since.

Hamilton’s vision embraced active national leadership and gov-
ernmental involvement in shaping a liberal commercial republic. His
plans for the public good involved the establishment of a financial
system that included a treasury department at its hub, a central bank
for monetizing debt and stimulating credit on good terms, a sink-
ing fund for managing public debt, a mint for standardizing the cur-
rency, a diverse system of taxation to be phased in over time, and an
aggressive customs service and coast guard. Beyond that, he laid plans
for stimulating and integrating manufactures with robust commer-
cial and agricultural development, for employing policies of protec-
tion from unfair trade practices abroad, and for generous incentives
as well as aggressive regulatory provisions for ensuring the quality of
goods produced and traded. Hamilton envisioned the construction
of roads, canals, public buildings, and military academies, and the
promotion of mechanical arts, immigration of foreign artisans, and
importation of capital in all its forms. These are addressed at length
in the following chapters as matters integral to Hamilton’s energetic
public administration.

Conclusion

Hamilton’s republican vision brings us back to his words at the start
of this chapter: “There is something noble and magnificent in the
perspective of a great Federal Republic, closely linked in the pursuit
of'a common interest, tranquil and prosperous at home, respectable
abroad.” He aimed to establish such a regime, and central to that
project was erecting a constitutional republic based on popular con-
sent, careful in its partition of powers, and conducive to a wise and
effective public administration. Much of the focus of that administra-
tion should be directed to “liberal and enlarged plans for the public
good,” which multiply the opportunities of its people to better their
lives through prosperous commerce and related pursuits and which
cultivate public as well as private liberality. This would require active
and responsible leadership, and the key to it lay in a high-toned ad-
ministration and an energetic executive.



2
The Energetic Executive in
Constitutional Context

The administration of government, in its largest sense,
comprehends all the operations of the body politic, whether
legislative, executive, or judiciary; but in its most usual and
perhaps in its most precise signification, it is limited to executive
details, and falls peculiarly within the province of the executive
department. The actual conduct of foreign negotiations, the
preparatory plans of finance, the application and disbursement
of the public moneys in conformity to the general appropriations
of the legislature, the arrangement of the army and navy, the
direction of the operations of war—these, and other matters of a
like nature, constitute what seems to be most properly understood
by the administration of government.

—Alexander Hamilton, Federalist essay 72

Hamilton’s definition of public administration includes two impor-
tant meanings. First, public administration refers to the process or op-
eration of the whole government. It comprehends all three branches.
Legislators and judges participate in the public administration, but
their powers and contributions differ in ways that distance them from
the locus of governmental action. They make vitally important deci-
sions, but they must rely on agencies and independent boards and
commissions to bring them to fruition. Importantly, the dynamics that
ensue from this relationship guarantee a mixture of conflict, coopera-
tion, and integration of their powers in subordinate agencies. This will
be illustrated in Hamilton’s management of the Treasury Department
and related financial institutions. The experience of governing shaped
much of Hamilton’s thought, so his public administrative theory must
be drawn from both his words and his actions.

The second and more usual meaning of public administration is
“limited to executive details.” However, the details offered by Hamil-
ton are hardly mundane or trivial. They are breathtaking in scope—
what could be more significant than conducting foreign relations,
stimulating public finance and credit, managing funds pursuant to
appropriations, organizing the military, and directing warfare? These



42 / Chapter Two

are governing activities that directly secure and enhance the liberties
of the people—the chief ends of a liberal republic. They turn parch-
ment laws and judicial decisions into lived reality. The executive and
the subordinate administrators who oversee such matters play roles
that are critical to the fate of the republic. They are no mere instru-
ments. They govern in the fullest sense of the word, and in Hamil-
ton’s thinking, they exert a formative or constitutiveinfluence on pub-
lic policy and thence on the character of the people and the country.!
In their pursuits, they must cultivate the “productive spirit of politi-
cal economy,” and through their tasks produce solid and durable re-
sults. Thus, as Harvey Flaumenhaft indicates, “When Hamilton spoke
of energy, what he had in mind was not display: he meant business. The
rejection of classical politics [with its focus on military glory and ora-
torical display] culminates in the politics of administration.” And it is
the peculiar pedigree of the politics of administration to blend power
with experience and expertise.

Energetic Government as Adequate Means to
Republican Ends

Hamilton reasoned that if the ends of government are to be achieved,
even to a modest degree, then governmental means must be granted
in proportion to the ends, power must be made requisite with respon-
sibility. This was one of the “most obvious rules of prudence and pro-
priety,” and he reiterated it throughout his writings and speeches and
especially in the Federalist.® The advantage of representative democracy
is that government can work for the people, freeing them from the
complex burdens of governance to pursue their own interests and yet
not stifling any honorable determination to strive for office or partici-
pate in the political process.* And if government is to work effectively
for the people, it must exercise significant power. It was a principal
argument of Publius (a favorite among his many nom de plumes) in
the Federalist that the ends sought by the American people demanded
union and sufficient concentration of power to achieve energetic gov-
ernment.

In the first Federalist essay, Hamilton wrote that a powerful govern-
ment is “essential to the security of liberty” and that many people tend
to forget this in their zeal for rights. He warned that “a dangerous am-
bition more often lurks behind the specious mask of zeal for the rights
of the people than under the forbidding appearance of zeal for the
firmness and efficiency of government. History will teach us that the
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former has been found a much more certain road to the introduc-
tion of despotism than the latter.” As Flaumenhaft notes, “Hamilton
finds ample concern for republican safety; the difficulty is in suffi-
ciently providing the unity of power and the stability of policy neces-
sary for energetic government. The Americans’ habits and opinions
in the situation impede the effort to protect their rights and promote
their interests; they resist being governed because they fear to be op-
pressed.” The prudent framer must therefore accomplish a fusion of
safety with power that helps to allay the fear.

A Safe yet Powerful Structure

If powerful government is necessary to preserve rights, then so are ef-
fective precautions against its abuse. Government must be “modeled
in such a manner as to admit of its being safely vested with requisite
powers.”® Separation of powers and checks and balances, combined
with the requisite powers of the state governments, provide the struc-
tural part of the solution.

In Federalist essay 11, Madison refers to the “double security” that
arises from the separation of powers and the maintenance of “two dis-
tinct governments,” national and state. They share concurrent tax-
ing power and divide spheres of administration between general and
particular objects. “The supreme legislature has only general powers,
and the civil and domestic concerns of the people are regulated by
the laws of the several states.”” Furthermore, the partition between
the national government and state governments creates competition
for the affections of the people. As noted earlier, Hamilton argued
that the nearness of state governments to the people provides the ad-
vantage of natural affection and local bias. On the other hand, such
bias is counterbalanced by confidence in the national government if it
provides “a much better administration.” Thus, the quality of admin-
istration may determine the political superiority of one government
or another, but neither is threatened with extinction. That Hamil-
ton hoped and believed the national government would gain politi-
cal superiority by better administration is clear, yet he also stated un-
equivocally that the states would provide “indispensable support, a
necessary aid in executing the laws, and conveying the influence of
government to the doors of the people.” His attentiveness to the req-
uisites of street-level bureaucracy made their existence “absolutely nec-
essary to the system.”®

The competition between the national government and state gov-
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ernments enables a suspicious populace to be vigilant against unjust
and illegal usurpations of power and jurisdiction. Moreover, the ul-
timate power and right of the people to unite as a whole in revolt
against an oppressive national government is maintained in the com-
bined bulwark of administrations and militias of the several states.” In
such manner, federalism provides one part of the “double security” al-
luded to by Madison. The separation of powers and its attendant prin-
ciple of checks and balances provide the second part and, with it, a
novel framework for energetic government.

In forming a Constitution with institutionally separated powers,
the framers aimed to strengthen the national government’s capacity
for “a more faithful and regular administration, and to prevent a union
of governmental power, with all its dangers for the people” (emphasis
mine).'’ Given the disposition of the American people and extent of
their country, this required a unique and complex structure. The pro-
posed model was difficult to explain and justify because the dominant
model on their minds was the British system of mixed government.'!
The proposed constitution differed from the complex British model
in confusing ways. The British constitution is unwritten, subject to
centuries-long evolution in its institutions, and bases representation
upon certain long-standing class divisions, or estates—King, Lords,
and Commons. At the time of the American founding, the estates were
integrated and their powers roughly balanced in a parliamentary body.

By contrast, the American Constitution is a written document that
arranges powers of governance, rather than estates, in an abstract
and entirely republican design. It confers limited powers by consent
through a formal ratification process and loosely separates and bal-
ances those powers among three institutional branches. In theory, leg-
islators directly or indirectly represent people (or their state or nation
as a whole) regardless of social divisions. The executive and judicial
branches do not reside in or under the legislature but as roughly equal
and jealous partners in governance.'? The arrangement prevents a leg-
islative vortex that could swallow up all powers in the manner expe-
rienced under the Articles of Confederation. The framers intended
to establish a balance of institutional powers wherein any one branch
could stave off the encroachments of the others, thereby enabling
government to control itself while governing the people. The mecha-
nism by which checks and balances are made truly effective is called
“partial agency.” It entails a confusing paradox in that it is necessary
to partially blend those powers in order to maintain their meaning-



The Energetic Executive in Constitutional Context / 45

ful separation. At the same time, the blending enables government
to function effectively.

Partial Agency

James Madison articulated and defended the principle of partial agency
in Federalist essays 47—49. It is only “where the whole power of one de-
partment is exercised by the same hands which possess the whole power
of another department [that] the fundamental principles of a free
constitution are subverted.” Some blending of power is indeed nec-
essary if government is to work at all. A pure separation is impossible,
and Madison showed in detail how many of the state constitutions al-
ready accommodated some blending, but without adequate refine-
ment and balance."?

Therefore, to protect themselves as well as the people, each branch
of the national government required a partial share in the powers
of the others. In Federalist essay 66, Hamilton impatiently reiterated
the necessity of this partial intermixture as “not only proper but nec-
essary to the mutual defense of the several members of the govern-
ment against each other.”'* The executive, for example, has a quali-
fied veto (a legislative power) over acts of the legislative branch, while
the House and Senate share the power to impeach executive and ju-
dicial officials. In the case of presidential impeachment, the chief jus-
tice presides over the Senate impeachment trial—a forum in which
the Senate is exercising judicial power. These shared powers make very
real the threat of open and effective political conflict, but more often
than not they induce cooperation and permit specialization and inte-
gration of their powers.

Publius was concerned that each branch remain essentially inde-
pendent.'”” Doing so enhances the branch’s ability to do the work it is
most fit to do. Effective governance requires some degree of speciali-
zation. Partial agency provides that and much more. First, it allowed
the framers to give more permanence and stability to the government
as a whole through an array of blended powers that buttresses the op-
erations of the executive. The dominant tendency in republics is to
give too much power to the legislative branch, so the framers reme-
died this by dividing the legislature into two houses and enhancing
the shared powers of the executive. Second, it allowed the framers to
coordinate each branch’s specialized competence and power in the
practice of administration. Third, it allowed them to integrate a nar-
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rower portion of all three powers into individual governmental insti-
tutions for specific purposes. Hamilton viewed these factors as critical
to achieving “a more faithful and regular administration” marked by
efficiency, consistency, firmness, and wisdom. Hamilton and his Feder-
alist colleagues referred to the combination of these qualities as lend-
ing high tone to the proposed national government.'®

In the debates at the Philadelphia Convention and then at the
state ratifying conventions, delegates argued at length over the de-
gree to which various mixes of the three powers would provide high
tone while providing safety. The right mix would induce cooperation
wherein the branches must coordinate their shared powers over such
matters as foreign affairs, war, public finance, and appointments to of-
fice. Hamilton wanted “close, direct working relationships” among the
branches for these purposes and was satisfied that the proposed docu-
ment provided the needed types of blending and duration. The fram-
ers settled on a design in which the Senate and the judiciary could
lend temper and wisdom to the operation of the executive branch and
check intemperate measures in the House of Representatives.

The blending of power in the Senate provides an excellent ex-
ample of how tone, cooperation, and integration were encouraged
and how they operated with safety as different sides of the same coin.
Contrary to our current view of the Senate as simply another legisla-
tive body of Congress, most framers viewed it as one of the more per-
manent branches'” designed to moderate the “sudden impulses and
fluctuations” of the popular assembly and to work closely with the ex-
ecutive, particularly on matters of appointment to office and foreign
affairs. Though the Senate has the ability to check the executive, ulti-
mately through impeachment trial, much more attention was given to
its contribution to wisdom and stability in routine administration. It
was viewed primarily as a cooperative partner to the executive.'® The
Senate, therefore, required a complex integration of all three powers
that emphasized its close relation to the executive, as well as its role in
checking the House. At the New York Ratifying Convention (1788),
Hamilton addressed the proper role of the Senate in relation to its
congressional partner:

There are few positions more demonstrable than that there
should be in every republic, some permanent body to correct
the prejudices, check the intemperate passions, and regulate the
fluctuations of a popular assembly. It is evident that a body in-
stituted for these purposes must be so formed as to exclude as
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much as possible from its own character, those infirmities, and
that mutability which it is designed to remedy. It is therefore nec-
essary that it should be small, that it should hold its authority
during a considerable period, and that it should have such an in-
dependence in the exercise of its powers, as will divest it as much
as possible of local prejudices. It should be so formed as to be
the center of political knowledge, to pursue always a steady line
of conduct, and to reduce every irregular propensity to system.
Without this establishment, we make experiments without end,
but shall never have an efficient government."

The Senate, though a part of Congress, was intended to operate by
an opposite and rival principle to mute the fluctuations of the popular
assembly by possessing qualities that simultaneously enhance execu-
tive power. Giving advice and consent in the appointments of high of-
ficials, as well as to treaties, means participating in executive power.
John Rohr’s careful analysis of the constitutional debates provides con-
vincing evidence that the Senate was “intended to be part of an ex-
ecutive establishment.” It should “possess aspects of all three powers,
serve for a long period, exercise a wisdom and expertise not found
in the House of Representatives,” acquire institutional support “to re-
sist popular whims of the moment, be able to conduct executive af-
fairs outside the legislative chamber, exercise supervisory power over
federal personnel matters, and express a permanent will and national
character.”® Hamilton spoke to all of these matters, and especially (in
Federalist essays 65 and 75) to the notion that the Senate should pos-
sess a permanent will and a “due sense of national character.” Senators
would represent the nation rather than the states and thereby serve a
vital role as the president’s counselors on national issues and interests.

In subsequent practice, Hamilton emphasized the cooperative role
of the Senate by advising President Washington to extend to it a “right
of individual access on matters relative to the public administration”
because it shared “certain executive functions” and made them “his
constitutional counsellors.”®! This did not, however, imply a general
grant of power to the Senate in all matters executive. The relationship
required careful discrimination to preserve the balance of roles and
powers. Most significantly, Hamilton stipulated that although the Sen-
ate must ratify treaties, this did not mean that they should participate
in negotiating them. Here Hamilton plied a vital distinction relating
to the status of treaties and the federative power—a power conceived in
Europe and elaborated upon by John Locke.
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Treaties, Hamilton argued, are contracts rather than legislation in
the proper sense, and thus fall to the executive branch. The executive
can more effectively protect diplomatic confidences and maneuver
freely during the formation as well as administration of treaty agree-
ments. This “is essential to the conduct of foreign negotiations and is
essential to preserve the limits between the Legislative and Executive
Departments.”” This line of reasoning flowed from an understanding
of federative or foreign affairs powers, which in Europe were ceded to
kings. It was understood that federative power included an amalgam
of legislative and executive powers to be exercised by monarchs. The
US Constitution, however, accords a portion of the federative power
to Congress in order to limit the discretion of the president. Thus,
Congress has the power to declare war, grant letters of marque, and
ratify treaties to give them the force and effect of law, even though they
are contractual in nature. However, the greater proportion of federa-
tive power must reside with the executive, who can exercise the pru-
dence required to negotiate and manage treaty terms made in good
faith between nations.

In his Pacificus essays, Hamilton argued that the general vesting
of executive power in Article II gave the bulk of federative power to
the president, whereas comparatively, Congress enjoyed only speci-
fied powers in Article 1. As Karl-Friedrich Walling indicates, this ar-
gument has often been misconstrued as Hamilton claiming preroga-
tive power, which in Europe was a general power beyond law enjoyed
by sovereign monarchs. Hamilton made no such claim. The extent of
such kingly power would collapse the constitutional framework of re-
sponsibility. “His [only] point was that an effective constitutional di-
vision of labor required the executive to maintain control of most of
the federative power” in order to “steer between the Scylla of weak-
ness and the Charybdis of prerogative.”®® In the arena of foreign af-
fairs, then, the executive enjoys a greater measure of flexibility and
power but not absolute power.

In more general matters, Hamilton emphasized cooperation be-
tween the executive and the Senate to bolster counsel, consistency,
and system in administration, and this went beyond the tenure of spe-
cific presidents. In Federalist essay 777, he asserted that “the cooperation
of the Senate” lent itself to “stability in the administration” because its
consent “would be necessary to displace as well as to appoint” subordi-
nate officers (emphasis added). The power to displace subsequently
fell to the president alone because of the momentous Decision of 1789
(hereafter, Decision) in which the first Congress ceded power to the
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president to remove the secretary of foreign affairs. Congress argued
the matter at length and, in a close vote, settled on it primarily be-
cause of the executive’s broad role in foreign affairs. The complexity
of the debate, however, made it easy to conflate the grant of removal
power with the power to remove department heads generally, given
that Congress’s agenda at that point addressed the establishment of
the three great departments, with Foreign Affairs considered first.
What is often overlooked is that the debate over the design of the
Treasury Department took on a very different character, focusing in a
much more detailed way on how it could be controlled by both Con-
gress and the executive (a matter further addressed later). And the
heated debate overall on the removal power resulted in a vote so close
that it required tie-breaking votes. Despite that, the Decision set the
stage, as Brian Cook argues, for a progressively instrumental concep-
tion of administration across two centuries of expansive presidential
claims and some fascinating court cases.**

Significantly, Hamilton did not mention the Decision in writing un-
til 1799 and then acceded to it only in passing references to the neu-
trality proclamation—clearly a foreign affairs matter. But did he en-
dorse the Decision or merely acquiesce to it? Many writers on this subject
believe Hamilton simply mused about the removal power in Federalist
essay 7777 and that he easily endorsed the Decision, if for no other reason
than for the sake of expedience in supporting President Washington’s
power to issue the neutrality proclamation. Jeremy Bailey, however,
observes that Hamilton had ample occasion throughout his career to
firmly employ the Decision in his public arguments, but he never did.
He argues instead that Hamilton remained consistently “less than en-
thusiastic about strong presidential removal powers” and that expan-
sive claims for his support of it ignore the way he balanced the prin-
ciple of unity in the executive with his extensive writing on duration
in office, even to the street level of the administration. My own sense
of Hamilton’s writing on duration fully concurs with this argument.
Indeed, the balance of duration with unity in the executive forms an
integral part of his theory of administrative responsibility, the subject
of chapter 4. The Decision did not deter him and others (including
some of his opponents) from the expectation that subordinate offi-
cers, including department heads, would retain their posts well be-
yond the appointing president’s term.?® Federalist appointees from
upper middle to lower ranks held their offices for decades beyond
Washington’s two terms, contributing mightily to the stability Hamil-
ton sought for the national administration.
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The founders also considered the judiciary a more permanent and
specialized branch of administration. It would lend tone through in-
dependence born of permanent tenure and dampen the effects of
change and innovation by “invalidat[ing] new laws which violate the
oldest law.”*” It should mitigate the severity and confine the operation
of “unjust and partial laws.”?® The fluctuations of the popular assembly
are thus further muted and their authority confined within constitu-
tional limits. The operations of the executive are held to the law, and
individual rights are protected by appeal and impartial judgment.

Here too Hamilton and his Federalist colleagues pressed their re-
laxed view of the separation of powers by intending that the judiciary
cooperate with the executive in matters of law and policy. In the Phila-
delphia Convention, Madison proposed a Council of Revision con-
sisting of “a convenient number” of the judiciary and the president.
The council would participate in the review of all proposed laws and
would possess the power of rejecting them if required.* Though this
measure failed in the end, the idea of judicial cooperation in execu-
tive matters was vindicated in practice during the Washington admin-
istration. President Washington formally requested their insight and
advice, and Hamilton, as secretary of the treasury, proposed and won
the chief justice’s formal participation on the board of the sinking
fund, which he designed to gradually retire public debt.*” Supreme
Court justices who rode circuits in that era were also asked to assist in
executive matters while in the field. The judiciary’s powers were in-
tended to enhance executive power via cooperation with, and inte-
gration in, administration for specific and limited purposes. Though
the court eventually rejected some of these roles, close mutual coop-
eration and coordination continues between executive and trial-level
courts in the administration of justice, as do relations with judicial of-
ficials who participate on specialized courts and supervise agencies
carrying out remedial orders.

Hamilton viewed the House of Representatives as the body most fit
for deliberation and investigative oversight of the administration. It
should “inspect the conduct of their ministers, deliberate upon their
plans, originate others for the public good.” It should “consult their
ministers, and get all the information and advice they could from
them, before they entered into any new measures or made changes
in the old.”' The House should display sensibility to the interaction
of broad classes of interests in society, such as agriculture, manufac-
turing, commercial trade, and science,” and deliberate on the plans
of the executive branch relative to those interests and the public good.
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Where executive plans were needed but lacking, the representatives
should initiate them for the public good, subject of course to the in-
put of the Senate and the executive branch. In all cases, the execu-
tive branch should play a leading role in policy formulation as well as
implementation. In this regard, Hamilton expected that the admin-
istration would be able to defend its policies “directly in the legisla-
tive chambers by the ministers who possessed the fullest knowledge
of proposed measures.” Those in opposition would have ample op-
portunity for “pointed and constructive criticism and questioning.”*
So, more often than not, even the House would cooperate and lend
tone to the administration.

For Hamilton, the framework described above constituted the super-
structure of the public administration. All three branches, with their
attendant specializations, interact in the conduct of administration.
Public administration is therefore equated with governance as a whole
and is not exclusively an executive power. He was neither doctrinaire
nor formulaic about the nature or definition of the three powers. He
knew full well that functions such as treaty making and public finance
necessarily included both legislative and executive powers and that
some activities would confound these classifications altogether. Thus,
a fusion of powers will likely occur as one descends the ladder of ad-
ministrative practice, and it is the nature of the fusion to require tailor-
ing to particular policy and institutional needs. This applied as well to
the integration of quasijudicial power and legal interpretation, which
Hamilton and some subordinates employed routinely in their Trea-
sury work. Hamilton’s Treasury circulars are replete with discussions
of legal interpretation and with adjudication of disputes pertaining es-
pecially to decisions by customs officials that affected citizens and non-
citizens alike. The comptroller of the treasury exercised quasijudicial
authority independently of Hamilton, at the insistence of Congress.**

Furthermore, as Flaumenhaft notes, Hamilton “was equally em-
phatic about the need to recognize that the business of administra-
tion cannot be fully subordinated to rule as some would wish; the
machinery cannot work without latitude in interpreting the rules for
the expenditure of public money.” Hamilton illustrated this point in
a letter to Otho Williams, the collector of the customs at Baltimore:
“As Inspector of the Customs his duties are not specifically defined
by law—he is to be employed generally in aid of the Customs.” At best,
they could rely only on “certain intimations in the law, and from prac-
tice, the prominent features of his duties.” Implicit here is a gradual
process of forming standards and defining duties as a practice devel-
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ops. Only at some future point might aspects of the position become
amenable to consistent policy and then perhaps codification. Admin-
istrative discretion is also necessary to “take into account the actions
of men not subject to the authority of that government’s laws,” such
as in matters of foreign negotiations and war.*> Administrators must
often exercise judgment in accommodating governance to the fluidity
of events and in the process apply all three powers of governance in
focused and limited ways.

Hamilton’s theory of public administration, then, comprehends dif-
fering levels and foci of administration with an increasing integration
of powers made possible through partial agency. It proceeds from the
level of general governance, where the three branches remain inde-
pendent of each other but have partially blended powers, to levels of
administrative detail, where the three powers necessarily integrate but
are limited in scope to specific policies and practices. In such manner,
all branches participate in distinctive ways in the controlled improve-
ment of public administration. This was especially evident in the ad-
ministration of the Treasury.

Partial Agency in Hamilton’s Treasury

Because Congress held the power of the purse, it exercised jealous
scrutiny over the operations of the Treasury Department, and so in
framing its organic act, it made special reporting provisions for spe-
cific officers and argued over the degree of managerial and planning
control they should accord to the secretary or hold for themselves.
In comparing the organic acts establishing the first three executive
departments, one finds much greater detail concerning congressional
control over Treasury than over War or Foreign Affairs. In fact, the
Treasury Department was not designated as an executive department in
the law as the others were. In a subsequent law fixing salaries, though,
Congress designated the secretary of the treasury as an executive of-
ficer. The Treasury Act imposed many more specific duties on the new
department and more carefully structured key positions to reflect sig-
nificant ambiguity about the extent of control by one branch or the
other. Notably, the comptroller of the treasury did not even fall di-
rectly under the control of the president, reporting primarily to Con-
gress instead.*

Hamilton took full advantage of the ambiguity to make use of both
legislative and executive power. Tellingly, Jefferson judged that Ham-
ilton “endeavored to place himself subject to the house when the Exe-
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cutive should propose what he did not like, and subject to the Execu-
tive when the house should propose anything disagreeable.” Hamilton
knew intuitively that public administrators would encounter the ne-
cessity of choosing which constitutional master to follow in disputes
over policy and that it could enhance their own powers in the pro-
cess.”” Leonard D. White recounts that members of Congress became
acutely aware of this, and as Hamilton’s tenure progressed, some of
them pressed the use of itemized appropriations—the beginning of
line-item budgeting—as a way of constraining his actions. However,
even his critics conceded that in matters of “urgent and unexpected
necessity, [the secretary] may be induced to depart from the autho-
rized path of duty, and have great merit in so doing.” More generally
they asserted their “share in the conduct of administration,” some-
times through legislation mandating specific decisions, more often
through their power to investigate and compel reports, and of course
through specific appointments to offices.” Hamilton’s allies in Con-
gress successfully rebuffed some of these efforts, which Hamilton
thought overreached to curtail his powers. The early developmental
years of the new government necessitated broader discretion in the
agencies in large part because Congress had little idea of the specific
demands of the work. Nor were they about to embarrass the distin-
guished men in charge of the agencies with petty restrictions, though
this began to change as the balance of party power changed in Wash-
ington’s second administration.

An interesting example of how members of the three branches
would participate directly in the controlled improvement of executive
administration involved the design and management of the sinking
fund (established in 1779o) for the reduction of public debt. Hamilton
proposed that it be directed by a board of commissioners consisting of
the vice president, the chief justice, the Speaker of the House, the at-
torney general, and the secretary of the treasury: “Any three of them
[could] discharge the existing debt, either by purchases of stock in
the market, or by payments on account of the principal, as shall ap-
pear to them advisable, in conformity to the public engagements; to
continue so vested, until the whole of the debt shall be discharged.”39
Their stature would bring real visibility to debt reduction and man-
agement functions while immersing them in very technical adminis-
trative work.

In other instances, administrators would exercise executive, legisla-
tive, and/or judicial powers that were if not explicit, then implied in
statutory authority but confined to a narrow field of policy. Hamilton
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exercised extensive rulemaking and some adjudicative authority over
the many financial and customs operations of the Treasury. The comp-
troller of the treasury exercised discretion and quasi-judicial authority
over the drawing of funds pursuant to law. Leonard D. White notes
that some congressmen strongly opposed giving so much power to the
secretary and his subordinates, arguing that his rules of office would
take precedence over and eventually contravene statutory laws.* The
arrangements foreshadowed the emergence of administrative law in
the twentieth century, with the same disputes occurring over admin-
istrative power through legal interpretation on a much broader scale.
These examples illustrate the very flexible and pragmatic approach
Hamilton and his colleagues took to the separation of powers via par-
tial agency. One could argue that because they were creating a new
government, such flexibility was unavoidable while the implications of
their respective powers were being worked out. There is some merit
to this point. The Supreme Court, for example, would eventually re-
frain from offering advisory opinions, and congressional governance
would become more rigid and even obstructive in its relations with the
executive branch, especially in its drive to achieve dominance among
the branches in the nineteenth century. However, the framers argued
these matters on the basis of constitutional principles, and many of
them tried earnestly to bring their intentions to fruition despite the di-
visive issues they faced. The stakes, though, were very high, and many
of the framers grasped immediately at almost every clause of the docu-
ment for their own advantage. The first Congress quickly became a
hotbed of contention over regional and partisan issues. The Senate de-
layed and fussed over how much and in what ways it should informally
cooperate with the president, so much so that Washington eventually
gave up consulting with them on most matters.*' The Constitution en-
gendered jealous conflict almost immediately over new governmental
policies and administrative institutions, most of them formulated by
Hamilton. He feared that unless executive leadership could hold the
government together, the conflict inherent to the constitutional de-
sign might overwhelm its coordinative and integrative tendencies.

Centripetal Leadership in the Executive

Hamilton’s achievements during his six years as secretary of the trea-
sury were astounding, and he would have been the first to admit that
he could not have succeeded without the judgment and reputation
of President Washington. Washington enjoyed near universal acclaim
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among the founding generation. As a war hero and a man with an un-
assailable public character, he had acquired a stature and a level of
respect that placed him above the political fray during much of his
two terms. He was a rare figure among a host of impressive figures.
As the preeminent national statesman, he came to the presidency re-
luctantly but was wooed and enticed by several colleagues, among
them Hamilton, who appealed to his public reputation and passion
for fame. Washington was the only president elected without need of
a campaign, and his wide acclaim enabled him to unite the country
under a new national government. Throughout his terms of office,
he endeavored to exercise centripetal leadership.**

As aleader, Washington was reserved and stoical, acting in a hands-
off manner typical of the era’s patrician style. As the first president,
he had to determine, in consultation with colleagues, a style of de-
meanor and leadership appropriate to a republican chief executive.
He selected some of the most prominent public figures to run the
new departments and gave them wide latitude, allowing them to push
with his general support those of their agendas that were in line with
his broad priorities. He seldom meddled and preferred stepping in
to settle disputes only when compromises continually eluded the play-
ers. Maintaining distance and circumspectness increased the gravity of
his words when he finally spoke. It also demonstrated restraint, which
Washington thought necessary to avoid the “monarchical cloud of sus-
picion” about executive power that persisted after the revolution.*?

Washington cultivated close relations with members of Congress,
especially with Madison, a fellow Virginian, whose leadership in the
House of Representatives he found indispensable. He disliked the in-
creasingly heated political infighting in Congress and among his dis-
tinguished subordinates, and he liked even less the public disputes
that arose as political parties coalesced around these leading figures.
For most of his administration, though, his presence, his carefully
timed remarks, and his astute judgment commanded a level of re-
spect that induced effective compromises on some of the most con-
tentious issues.** Washington personified the kind of leader the fram-
ers could endorse because he set a calming tone and a firm resolve to
establish a national government that would promote accountability
while unifying the new nation. He was the polar opposite of leaders
who stir up strong passions in people and manipulate them for the
sake of accruing more power. These were the demagogues that Ham-
ilton and Madison ridiculed throughout the Federalist as most dan-
gerous to republics.*



56 / Chapter Two

As Washington’s administration progressed, his support for Ham-
ilton’s agenda grew, and his support for Jefferson’s policies gradually
diminished. As Joseph Ellis noted, Washington too was “a thorough-
going realist” who “believed that the behavior of nations was not
driven by ideals but interests,” and “this put him at odds ideologically
and temperamentally with his secretary of state, since Jefferson was
one of the most eloquent spokesmen for the belief that American ide-
als were American interests.”*® Washington gradually found Hamilton’s
assessments of the problems more compelling, his judgments and ar-
guments about how to deal with them more convincing, and his ex-
haustive research more determining of the proper course of action.
He also shared Hamilton’s strong affinity for the new union and be-
came much less enthused with Jefferson and Madison as their provin-
cialism became more evident. He had staked his reputation on the
success of the national republican experiment, and so he endeavored
to hold the new government together amid forces that would other-
wise have torn it apart. He exercised the centripetal leadership that
Hamilton believed to be an essential complement to the institutional
checks and balances of the Constitution. Many subsequent presidents
would have to find their way to doing so as well, though in styles more
attuned to their own eras.

Federici argues that centripetal leadership flowed logically from
Hamilton’s conviction that American politics would be plagued by fac-
tions and that some, such as political parties and wealthy business in-
terests, were likely to become more dominant than others. He was less
convinced than Madison of the effectiveness of the extended repub-
lic in muting and balancing these contending interests, though more
attuned with him to the need for channeling those interests toward
a public good. The stability and permanence gained through con-
stitutional provisions for longer terms and partial agency had to be
matched with public officials who were public-spirited. This meant
these officials would, as Michael Federici describes it, “subordinate
self-interest and ideological passion to the common good, and con-
duct public affairs with energy and prudence.”*” They require degrees
of institutional protection from the popular passions of the moment,
as well as from continual partisan pressure, so that they can discern
and pursue the permanent will or longer-term interests of the people.
Hamilton stressed the point in Federalist essay 71: “The republican
principle demands that the deliberate sense of the community should
govern the conduct of those to whom they intrust the management
of their affairs; but it does not require an unqualified complaisance
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to every sudden breeze of passion, to every transient impulse which
the people may receive from the arts of men, who flatter their preju-
dices to betray their interests. . . . When occasions present themselves
in which the interests of the people are at variance with their inclina-
tions, it is the duty of the persons whom they have appointed to be
guardians of those interests to withstand the temporary delusion in
order to give them time and opportunity for more cool and sedate
reflection.”®® Contrary to the way Hamilton is sometimes character-
ized, he did not express disdain for popular will in general. He distin-
guished between impassioned whims and durable interests. Leaders
in the republic, joined by ranks of professional administrators and ex-
perts, should restrain the former and promote the latter. It was vital
in this regard that the chief executive be shielded somewhat from the
direct effects of an impassioned populace. President Washington was
able to maintain his aloof style of leadership in part because the Con-
stitution interposed an electoral college between the office and the
populace. This Hamilton addressed at length in Federalist essay 68.

“Itis desirable,” he said, “that the sense of the people should operate
in the choice of the person to whom so important a trust was to be
confided,” but he felt that this choice should be made by an “inter-
mediate body” of people, “selected by their fellow-citizens from the
general mass,” who will be “most likely to possess the information and
discernment” needed to best judge the competence and character of
candidates. The college would come from the states with but a single
purpose and not be pre-established so it could not be manipulated
or corrupted by undue influence from the candidates or others, es-
pecially foreigners. It would be above any “cabal, intrigue, and cor-
ruption” and would prevent those with “talents for low intrigue, and
the little arts of popularity” in particular states from commandeering
“the esteem and confidence of the whole Union.” It would make the
president “independent for his continuance in office on all but the
people themselves,” yet shielded from the tumults among them. That
independence is critical to the “share which the executive in every gov-
ernment must necessarily have in its good or ill administration.” It
forms a leading characteristic of effective administration, and the role
demands centripetal leadership. Furthermore, in Hamilton’s formu-
lation of it, centripetal leadership required a combination of qualities
that necessarily reside in more than one person. The president thus
inspires and presides over other leaders in administration, and Wash-
ington took that role seriously.

At its root, the term “president” refers to one who presides over an
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administration of subordinate officials who will pursue a variety of ac-
tive duties and agendas. The president is not a manager per se; he
superintends those who will see to the management of departmental
affairs, and those who do so should be distinguished leaders in their
own right. The president is the commander in chief, not the sole com-
mander. He should consult with his subordinates and, as stated in Ar-
ticle II, Section 2 of the Constitution, “may require their opinion in
writing upon any subject relating to the duties of their respective of-
fices.” He may also recommend to Congress (Sec. g) “such measures
as he shall judge necessary and expedient.” The recommended mea-
sures are developed mainly by his subordinates, who have grand plans
of their own, and by their respective departments or agencies, and he
exercises critical judgment about the measures’ general direction and
fit with his priorities. He and his subordinates work closely with mem-
bers of Congress to craft their measures into law.

Congress may, as in the case of the Treasury Department, work as
ordered by law with subordinate officials on a routine basis and re-
quire reports from them at their convenience. This underscores the
important points that the president’s subordinates are constitutional
officers and leaders in their own right and that the president is not the
sole conduit between Congress and public agencies. No department
head, much less Hamilton, could have carried out his duties under
such a narrow conception of interbranch relations. President Andrew
Jackson would try to assert himself as the sole conduit between Con-
gress and his administration and was thoroughly rebuffed by a unani-
mous Supreme Court.” Hamilton envisioned a rich variety of ties be-
tween the administration and members of Congress, as well as with
the courts, that would knit them into an administration marked more
by harmony than by conflict.

The president, then, presides over subordinate officials who man-
age a wide variety of duties for the country and who therefore must
possess experience and expertise appropriate to their functions. They
are ambitious in their own right, anxious about their reputations,
mindful of the general obligations to protect rights, and ready to pro-
mote their plans for the public good.” Hamilton noted, however, that
the more specialized competencies of these officials might work at
cross-purposes with other agencies and that all three branches would
need to cooperate in order to harmonize or balance these inherent
tensions through joint administrative organs such as advisory boards
and governing commissions.’

Agency leaders must also harmonize their plans with the president’s
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priorities and, in those plans, harmonize the interests of the people.
Federici observes that “Hamilton tried to harmonize various inter-
ests to serve the public good.” For example, in his Report on Manufac-
tures, he illustrated how the diverse interests among southern agricul-
tural and northern commercial states could be harmonized through
the introduction of manufactures that could transform raw agricul-
tural goods into many useful products for domestic consumption.
Market interdependence could knit the country’s regional interests
together.”® Promoting this kind of harmony among durable interests
becomes a primary concern for centripetal leaders, and the prospects
for success are considerably enhanced by an energetic executive.

Energy in the Executive

Hamilton thought it necessary to structure the government in such
a manner that persons with a “particular taste or disposition” to gov-
ern a nation “with justice and ability” would be appointed to office.
In particular, those who seek office and “love the fame of laudable ac-
tions” could be entrusted with power for longer periods of time be-
cause their most passionate interests connect with the duties of office.
Thus, he argued, the executive branch could be made powerful and
yet safe. Insufficient power in the executive branch would frustrate
such ambition and encourage irresponsibility by enticing officials to
instead pursue their private interests through their offices. They must
see real prospects for bringing their public plans to fruition. We can,
Hamilton said, “prompt him to plan and undertake extensive and ar-
duous enterprises for public benefit” if he is given “considerable time
to mature and perfect them, if he could flatter himself with the pros-
pect of being allowed to finish what he had begun.” Moreover, “it is
certainly desirable that the executive should be in a situation to dare
to act on his own opinion with vigor and decision,” and energy pro-
vides the impetus.**

Hamilton’s concept of energy in the executive is justly famous. He
explains it at length in Federalist essays 70—77. If its conditions are met,
the executive can become the centripetal force in partitioned govern-
ment. “Energy in the executive is a leading character in the definition
of good government. It is essential to the protection of the community
against foreign attacks; it is not less essential to the steady administra-
tion of the laws; to the protection of property against those irregular
and high-handed combinations which sometimes interrupt the ordi-
nary course of justice; to the security of liberty against the enterprises
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and assaults of ambition, of faction, and of anarchy.”* Energy consists
of four elements: unity, duration, adequate provision for support, and
competent powers. In combination, they promote vigor as well as re-
sponsibility. Unity refers to the “exercise of power by a single hand.”
It implies unified command and centralized organization as a gen-
eral operating principle. It is conducive to “decision, activity, secrecy,
and dispatch.” It focuses broad responsibilities in a single person,
thereby avoiding confusion and obfuscation. Whereas the legislative
body benefits from its numbers in the promotion of deliberation and
wisdom, the executive is most effective when run by a single person.
Hamilton defended this arrangement against proposals to establish
a plural executive, or an executive “subject in whole or in part to the
control and cooperation of others, in the capacity of counselors to
him.”*® In either case, power and planning would be frustrated and re-
sponsibility diffused, and that would enervate rather than energize. A
plural executive would also invite rather than impede faction. He em-
ployed a bit of political psychology to illustrate his point: “Men often
oppose a thing merely because they have had no agency in planning
it, or because it may have been planned by those whom they dislike.
But if they have been consulted, and have happened to disapprove,
opposition then becomes, in their estimation, an indispensable duty
of self-love. They seem to think themselves bound in honor, and by
all the motives of personal infallibility, to defeat the success of what
has been resolved upon contrary to their sentiments.”” This “despi-
cable frailty” of human character must be guarded against in design-
ing the executive branch. Its presence would already be manifest in
the broader play of partitioned powers and contending interests, so
the executive needs some internal respite from its effects in order to
act with “vigor and expedition.” The “weightiest objection to plurality
in the executive,” however, is that it “tends to conceal faults and de-
stroy responsibility.” Plurality enables officials to hide their betrayal
of public trust “with so much dexterity and under such plausible ap-
pearances, that the public opinion is left in suspense about the real
author [of] pernicious measures.” Unity in the executive focuses re-
sponsibility and enhances transparency.’

This did not mean, however, that all executive institutions must
conform to the single-head model. Hamilton readily admitted of ex-
ceptions, such as in the design of the Bank of the United States and
the sinking fund and in regulatory institutions that “require prudence
and experience to grow slowly and gradually, for which boards are very
well adapted.” Moreover, he was readily disposed to establish quasi-
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public bodies that blended private ventures and/or charitable causes
with public leadership over the publicly interested aspects of such
operations. He thus endorsed and practiced a version of public en-
trepreneurship that pursues public purposes through public/private
partnerships. The Bank of the United States is a classic example, and
its governance is examined more closely in chapter 5. It is clear that
Hamilton was far more pragmatic than doctrinaire about organiza-
tional principles, and he clearly believed the Constitution to be per-
missive as to organizational and quasi-organizational forms.

The second element, duration in office, is necessary to “give the
officer an inclination and resolution to act his part well, and to the
community time and leisure to observe the tendency of his measures,
and thence to form an experimental estimate of their merits.” The
psychology of ownership figured into his reasoning: “It is a general
principle of human nature that a man will be interested in whatever
he possesses, in proportion to the firmness or precariousness of the
tenure by which he holds it; will be less attached to what he holds by
a momentary or uncertain title, than to what he enjoys by a durable
or certain title; and, of course, will be willing to risk more for the sake
of the one than for the sake of the other. This remark is not less ap-
plicable to a political privilege, or honor, or trust, than to any article
of ordinary property.”® Thus, an executive faced with a short tenure
“will be apt to feel himself too little interested in it to hazard any ma-
terial censure or perplexity from the independent exertion of his
power,” and worse, would tend to “corrupt his integrity, or debase his
fortitude” in the worst of circumstances. Substantial duration thus en-
courages risk-taking and allows steady effort and adequate time for
preparation of complex plans and activities. It affords “the prospect of
being allowed to finish what he had begun.” It also gives the public the
benefit of the executive’s experience, “the parent of wisdom,” and his
ready availability in times of national emergency. Though Hamilton
would have preferred that the president enjoy a longer term than four
years, he deemed the prospect of reeligibility adequate to the purpose
and that it would do more to allay “any alarm for the public safety.”
Energy and safety remain in balance.®! Moreover, as will be explained
in chapter 4, the element of duration should extend to the deepest
levels of the public administration not only for the sake of energy but
also as a hedge against irresponsible leadership.

Without “adequate provision for support,” the third element of en-
ergy, the president is vulnerable to legislative encroachment by ma-
nipulating his compensation. “In the main it will be found that a power
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over a man’s support is a power over his will.” Hamilton admitted that
there were individuals of “stern virtue” who would not be swayed by
such pressures, but such virtue is too rare to be consistently relied
upon. Thus, the Constitution prohibits Congress from changing his
compensation during a term in office so “they can neither weaken
his fortitude by operating on his necessities, nor corrupt his integrity
by appealing to his avarice.” The remark bore further significance to
Hamilton’s republican theory because it anticipates that persons lack-
ing independent wealth could successfully hold the office. He wanted
persons of merit regardless of circumstances to be able to occupy the
highest offices in the new republic.

Finally, Hamilton devoted much of Federalist essay 75 and all of es-
says 74—77 to giving a detailed analysis of the powers vested in the
president in Article II of the Constitution. He refers first to the veto
(essay 79), which is a legislative power. It enables him to resist the leg-
islative body by guarding “against the enaction of improper laws.” It
would protect against “undue haste, inadvertence, or bad design,” as
well as against mutability in the laws. However, it is a qualified nega-
tive, which again makes its “efficacy to depend on the sense of a con-
siderable part of the legislative body.” This guards against outlandish
vetoes, or those that frustrate too much the sensibilities of two-thirds
or more of both houses. The general intention of such checks is to
moderate the impulsiveness of officials in both branches.

Next, the executive’s role as commander in chief of the army, navy,
and state militias when called into service (Federalist essay 74) gives
him the power of “directing and employing the common strength . . .
which forms a usual and essential part in the definition of executive
authority. Of all the cares and concerns of government, the direction
of war most peculiarly demands those qualities which distinguish the
exercise of power by a single hand.” Though Congress retains the
power to declare war, the executive’s war powers remain quite sub-
stantial because it possesses the power and means to respond imme-
diately to hostilities commenced against the United States and its ter-
ritories (see chapter 6).

The Constitution also anticipates that the president will consult
with his principal officers and require their opinions in writing and
empowers him to “grant reprieves and pardons,” in the spirit of “hu-
manity and good policy,” without which at times “justice would wear
a countenance too sanguinary and cruel” or work against the restora-
tion of “the tranquility of the common wealth” during “seasons of in-
surrection or rebellion.” These and other enumerated powers give the
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executive the ability to act swiftly in emergencies, to formulate elabo-
rate and systematic policies for recommendation to Congress, and to
heal defects in them by granting exceptions and pardons where con-
sistency would wreak injustice.®

Other than the power as commander in chief, the two most sig-
nificant powers the executive possesses are in the making of treaties
and in appointments of principal officers and judges. As already dis-
cussed, these are so significant that they “would be utterly unsafe and
improper to intrust to an elective magistrate of four years’ duration”
and so require the advice and consent of the Senate. Their concur-
rence “would have a powerful, though, in general, a silent operation”
as a check on any temptation to sacrifice the public interest for the
sake of private advantage in foreign affairs and against any “spirit of
favoritism” in presidential appointments. Simply knowing that trea-
ties and appointments of principal officers will be subject to senato-
rial consent will likely keep the executive on a proper bearing in such
matters. Within those bounds, the single executive can “investigate
with care the qualities requisite to the stations to be filled, and to pre-
fer with impartiality the persons who may have fewer personal attach-
ments to gratify.”

Hamilton was quite aware of the “private and party likings and dis-
likes, partialities and antipathies, attachments and animosities” preva-
lent in appointments to office, especially when overseen by a group
or party rather than by a single head. They will inevitably engage in
bargained selections: “Give us the man we wish for this office, and you
shall have the one you wish for that.” In such practices, “it will rarely
happen that the advancement of the public service will be the primary
object either of party victories or of party negotiations.”® This antici-
pates much of the abuse to public service that would occur during the
nineteenth-century patronage era, when presidents (beginning in ear-
nest with Andrew Jackson) embraced partisan appointments for the
sake of “rotation in office.” Hamilton would likely have heartily sup-
ported the civil service reforms passed in reaction to those abuses.

The foregoing analysis makes it quite clear that Hamilton expected
the elements of energy to percolate through levels of the subordinate
public administration. In general, subordinate agencies should follow
the same hierarchical structure unless political or technical exigen-
cies dictated the use of boards, commissions, teams, or other inde-
pendent authorities. It is also clear that he avoided a strictly instru-
mental or servile view of the working relations in this model. Lynton
Caldwell aptly characterizes Hamilton’s view of superior/subordinate
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relations as “a working unanimity among the members of the admin-
istrative family,” but one that forbids blind obedience or loyalty to a
specific head to the “sacrifice of conscience and judgment” and “of
higher duty to the community.”® This relationship forms a vital ele-
ment in Hamilton’s theory of administrative responsibility. It remains
here to examine the energy and reach of the Treasury administration
under his leadership.

Energy and Reach in Hamilton’s Treasury

During the first decade of the new government, the Treasury was the
only Federal department of any size and complexity, and the scope of
its operations was breathtaking by any standard of organization known
at the time. It started with a central office staffed by thirty-nine posi-
tions (compared with five in the State Department, and just two at the
War Department headquarters) and more than doubled in size in its
first two years. The customs officers and surveyors numbered 122 at
first, but quickly ballooned to nearly 500 (including new Coast Guard
employees) at the end of Hamilton’s service in 1795. By the end of
the century, they had swelled to almost 1,700, and total Treasury em-
ployment was close to 2,500 if postal employees, who fell at least nomi-
nally under Treasury’s arm, are counted.®

Hamilton started from scratch in bringing system and management
information to bear and in creating whole new organs of the depart-
ment—with the Customs service demanding by far the bulk of his time
in the first couple of years. With constant urging and many circulars
of instruction, he made it imperative that customs officers firmly en-
force the new import tariff act (the new government’s chief source of
revenue) and regularize collections, practices only haphazardly main-
tained in previous years. This did more in one year to change the
reputation and bearing of the service in the eyes of the public than
any other measure while significantly increasing the national govern-
ment’s revenue stream.

Leonard D. White details the scope of responsibilities falling to
Treasury in his definitive work on Federalist administration, noting
the department’s importance “not merely on account of the intrin-
sic quality of the duties performed, but also because it was the one
department that had an extensive field service located in every large
town and every section of the country.” Its Customs Service, new Coast
Guard, Bank of the United States and its branches, excise officers and
land agents, purveyors of public supplies, and post offices “affected
the ‘small people’ throughout the country,” and dealt routinely with
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every business and professional group of any note. Through the Cus-
toms Service alone, “it dealt with the whole mercantile, fishing, and
ship-owning interests along the eastern and southern coasts.”® The
employees of these agencies constituted the entire population of the
federal government’s street-level bureaucracy, so Hamilton knew full
well the impact his organization could have in making a strong and
trustworthy impression on the public.

White also noted that the seriousness and extent of these officials’
duties not only gave them an impact on new governing routines but
also made them indispensable in seeing the new government through
“some of the most vital issues and problems of the decade, notably the
embargo and foreign trade regulation and the Whiskey Rebellion.”
When war seemed imminent during the mid-179os, “Ireasury Col-
lectors and naval officers stood at the front line of efforts to enforce
the neutrality proclamation, the brief embargo of 1794 and the sub-
sequent shipping regulations.”®”

Though Congress at first wanted more direct control over Treasury
operations, it soon realized that it must rely extensively on the discre-
tion of Treasury officials. The delegation process began even before
the Treasury Act itself was passed. As White indicated, it vested powers
through the Collection Act, which set up the Customs Service, as well
as through a lighthouse act and a vessel registering act.®® The Treasury
Act contained a range of delegations so broad as to make Congress
and Treasury a more significant administrative bulwark than anything
possessed by the broader executive branch. Hamilton, however, would
quickly assert the new delegations in executive terms, setting off in-
stitutional jealousies that would eventually force him to leave the po-
sition, but not before establishing executive reach into almost all as-
pects of Treasury administration.

The most significant powers under the Treasury Act included di-
gesting, preparing, and reporting “plans for the improvement and
management of the revenue and for support of the public credit”; es-
timating public revenues and expenditures; superintending revenue
collection; “granting all warrants for monies to be issued from the trea-
sury”; executing the sale of public lands as required by law; directing
prosecutions for delinquencies of officers of the revenue; managing
authorized loans (some of which were huge); and conducting land
surveys. To these were added the superintendence of a new Coast
Guard, nominal control of the Postal Service, oversight of the new
Bank of the United States, purchasing army supplies, and overseeing
and participating on the sinking fund board of commissioners. Be-
cause Treasury’s reach extended into every significant local venue of
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the country, it also became necessary for Congress to mandate its as-
sistance to other new departments until they could employ a suffi-
cient number of their own street-level bureaucrats. Thus, Treasury
employees were directed to assist with implementing quarantine laws,
paying military pensions, and assuring the provision of medical ser-
vices to naval employees. White details how collectors of the customs
“appear to have become directors of [naval] hospitals ex officio, . . .
prompting the beginning of the Marine Hospital Service, which even-
tually was to become the United States Public Health Service.”®

Finally, Hamilton’s administrative prowess and energy so far ex-
ceeded the abilities of his counterparts in the other departments that
President Washington relied on him to assist them with organization,
management, and policy. This was cut short at Foreign Affairs when
Jefferson finally arrived from France to take over the reins, but that
did not stop Washington and many other officials from calling on
Hamilton for advice about foreign policy and war (see chapter 6). Be-
cause of the weak administrative abilities of leaders in the Department
of War, Hamilton played a key role in its administration well into the
Adams administration, serving formally as its inspector general but in
many respects acting as its secretary. President Adams and Hamilton
despised each other, mostly due to electoral politics but also because
of their vastly different dispositions: Hamilton was more brash, asser-
tive, and meddling; Adams was more reserved and retiring, preferring
to preside at his home in Massachusetts than at the seat of power in
Philadelphia. This irked Hamilton to no end, yet it gave him ample
opportunity to exert powerful influence over military affairs.”” For ten
years, Hamilton exerted influence over the direction of the new na-
tional government. He set it upon a firm administrative foundation,
one that subsequent Republican administrations found exceedingly
difficult to undo and, in fact, ended up rejuvenating much of because
the events of war and economic crises demanded it. This pattern of ad-
ministrative development would eventually bring the executive branch
into a prominence only Hamilton could foresee.

Conclusion

The analysis presented here illustrates how Hamilton’s constitutional
theory serves as a framework or superstructure of US public admin-
istration. That superstructure starts with powers partitioned among
three branches that maintain their independence through institu-
tional checks and balances made effective by partial agency. Simul-
taneously, these shared powers are arrayed in a manner intended to
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enhance and support executive administration as the locus of govern-
mental action. In that context, the executive is made energetic through
the elements of unity, duration, adequate compensation, and compe-
tent powers, which enable the chief executive to exercise centripetal
leadership. Such leadership is necessary in Hamilton’s theory for en-
suring more harmony than discord in the conduct of public affairs.

In like fashion, the elements of energy percolate through the subor-
dinate ranks of the public administration, providing the same advan-
tages of enhanced planning, decisiveness, system, secrecy where neces-
sary, and immediate action. Hamilton’s constitutional superstructure
comprehends differing levels and foci of administration marked by
the increasing integration of powers in the agencies and institutions
that bring policy to the street. Subordinate officials are constitutional
officers in their own right and are often obliged to knit operational
relationships together with the legislative and judicial branches and
exercise their powers for specific institutional purposes. All three
branches participate in their varying capacities to control and im-
prove the public administration.

Today, one can see ample evidence of Hamilton’s theory in practice
throughout the federal and state governments. Governors, as well as the
president, are expected to take the initiative in shaping public policy
and brokering compromises among legislators and interest groups.
Public agencies reside mainly (though not exclusively) in executive
branches but also exhibit close, routine ties with their legislatures and
in many cases with the courts. They also exercise quasi-legislative and
quasi-judicial powers through rulemaking and administrative adjudi-
cation. That so much of this activity is routine tells us that adminis-
tration is more often harmonious than discordant. Even much of the
conflict that occurs is channeled and routinized among the branches
and within the agencies. We also know intuitively at this point in his-
tory that the constitutional system copes fairly well with polarizing con-
flicts that result periodically in interbranch gridlock. The push and
pull among the governing branches for an upper hand in shaping vi-
sion, in conducting elections, and in determining public policy some-
times erupts into full-fledged political conflict. Remarkably, even at
such intense moments (the Civil War aside), the conflict is channeled
through our institutions with minimal violence. The written Consti-
tution has to a significant degree become an institutional reality be-
cause its checks and balances induce officials to ensure adherence to
the rule of law. Of that Hamilton would heartily approve. He shaped
much of the jurisprudence that would make this possible, and his
theory of public administration cannot be fully understood without it.
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The powers contained in a constitution of government, especially
those which concern the general administration of the affairs of
the country . . . ought to be construed liberally in advancement of
the public good.

—Hamilton to George Washington, 1791

Under the jurisprudence of John Marshall, Hamilton’s admin-
istrative theory was in large measure embodied in American
constitutional law.

—Lynton Caldwell

In the United States, new public servants at all levels soon learn the
importance of rule by law because the Constitution establishes it as
a primary standard in public decision-making. For some, just follow-
ing specific rules will get them through their day, but most will have
to acquire substantial legal acumen in order to perform their jobs or
run their agencies and programs effectively. For the latter, politics,
law, and the administrative process run together in an almost seam-
less fashion, and law will alternately enable and restrict their discre-
tion. Some public servants will emphasize the restrictions in the law
and become more legalistic as a result. Others will learn to capitalize
on the opportunities and ambiguities in the law in order to achieve
its articulable purposes. For the latter, Alexander Hamilton is the ul-
timate exemplar.

Hamilton stands out as both the premier bureaucrat and the domi-
nant legal mind of his era, and his legacy on both counts remains
highly significant. His commentary, with Madison and Jay, in the Fed-
eralist stands on its own as the most authoritative and cited treatise on
the Constitution’s meaning. In that work he also provided the ratio-
nale for judicial review (essay 778), a power not specifically mentioned
in the Constitution but that is inherent to the constitutional design.
The courts must serve as an “intermediate body between the people
and the legislature in order, among other things, to keep the latter
within the limits assigned to their authority.” This keeps the legisla-
ture from “substituting their will to that of their constituents.” It is the
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“proper and peculiar province of the courts” to interpret the mean-
ing of the laws.'

We now take judicial review for granted, but that was hardly the
case in the founding era. It posed a threat to state power that Anti-
Federalist Republicans fought at every turn. Hamilton began laying
the foundation for judicial review early in his legal career with the
Tory cases, well before the new Constitution had even been conceived.
Beyond that, he developed both a philosophy and a practice of law
that would influence the course of the developing nation and its le-
gal profession long after his time. In his usual manner he was largely
self-taught, with a little tutoring along the way by close friends, and
he learned at lightning speed.

Law schools did not exist in that era, and the usual manner for
preparation involved “reading law” as a clerk to practicing lawyers.
The period of study typically lasted five years with a lot of office go-
fer work thrown in. In 1778, the New York Supreme Court reduced
the clerkship to three years in order to redress a shortage of attorneys
in the postwar period. Hamilton had begun reading legal classics by
Edward Coke, William Blackstone, Wyndam Beawes, and others while
at King’s College, but he did not prepare in earnest until 1782, shortly
after leaving the Continental army.? As McDonald indicates, he could
not afford to endure a three-year apprenticeship given his intense in-
volvement in public affairs and his having just married and begun a
family. Fortunately, he was able to take advantage of a loophole of-
fered by the state supreme court that suspended the three-year clerk-
ship for those whose legal studies were interrupted by the war. They
would be required to pass a rigorous bar examination by the end of
the court’s April term that year. Effectively, he had only three months
to prepare, which clearly was not enough. He embarked on his stud-
ies anyway and then in April applied for and received a six-month ex-
tension from the New York Supreme Court. Remarkably, in July, he
successfully gained admission to the bar as a practicing attorney, and
in October he was admitted as counsel to practice before the state su-
preme court. Says McDonald, “In nine months, starting essentially
from scratch, Hamilton had qualified himself for both roles”—office
lawyer and litigator.”

He attacked the study of law with rigorous discipline and attention
to detail. The objects of his studies ranged from classic legal com-
mentators and natural law theorists to English case reporters, practice
manuals, and detailed reference works. He also read more widely in
ancient and comparative sources. Because American law was in its in-
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fancy, lawyers relied principally on English and some French sources
of substantive law, and for purposes of legal process they relied al-
most entirely on English common law practices. The grafting of En-
glish common law onto American law was gradual and subject to ex-
perimentation. The adaptation process remains somewhat unclear
for lack of adequate sources and documentation.* Each state took its
own route, which led to significant variation. New York lawyers and
judges adhered more closely to English common law practices, but of
course they had to rethink many of them as the revolution progressed.
Hamilton found himself at the crossroads of this transition, with little
in the way of study guides. He therefore constructed his own practice
manual of some forty thousand words as part of his legal preparation.
It laid forth in grinding detail the substantive categories of law (dam-
ages, pleas, venue, judgments and execution, etc.), and its legal forms
and practices in law offices and before the courts. Other law students
often copied the manual, and as McDonald indicates, “it formed the
basis of a published work that became the standard manual for New
York lawyers” in the 179os.”

As a New York attorney with knowledge of and experience in com-
mercial trade, Hamilton had ample opportunity to build a lucrative
law practice, but he preferred instead to defer his practice for the
sake of public office. Moreover, when he did practice law, he tended
to take on cases with broader political and legal significance, as well
as pro bono cases for indigents brought to his attention. As already
indicated, some of the highly significant cases mired him in contro-
versy early in his career (in the 1780s). His defense of Tory loyalists’
property rights against attempts by zealous patriots to take their prop-
erty under the authority of newly passed confiscation and trespass acts
raised a furor, with the press labeling him a monarchist. He partici-
pated in about fifty such cases over the next several years, and in his
first, Rutgers v. Waddington (1784), he laid the groundwork for estab-
lishing judicial review and the supremacy of federal law, the law of na-
tions, treaty law, and natural law over the laws of the states.® Though
vitally important to the nation, these cases were not especially lucra-
tive for him.

Hamilton’s immersion in the complexities and details of legal prac-
tice led him to some important insights that Forrest McDonald suc-
cinctly describes. First, “he learned that liberty and compliance with
prescribed rules of behavior are not opposites that must somehow
be balanced, as they had seemed earlier, but are complementary and
inseparable.”” Blackstone’s Commentaries had taught him that “laws,
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when prudently framed, are by no means subversive but rather intro-
ductive of liberty.” They provide an ordered liberty that is “infinitely
more desirable than that wild and savage liberty which is sacrificed
to obtain it.” Under the latter condition, “there would be no security
to individuals in any of the enjoyments of life.” This is a lesson still
not accepted by some Americans, and yet it is a profound insight that
underpinned Publius’s argument that a powerful government is nec-
essary to protect rights. Moreover, those rights are hardly meaningful
unless a variety of opportunities exist for their exercise. A robust le-
gal system provides not only protections but also myriad, orderly pro-
cesses for conducting all types of human affairs. The law may restrict
some kinds of behaviors, but it also enables and empowers many oth-
ers. This insight led in Hamilton’s mind to the idea of a procedural
republic. MacDonald nicely captures the point:

Most importantly, he learned an elementary fact about the law
which, applied on a larger scale, would constitute a new idea in
the art of government. Blackstone had defined the law as “a rule
of civil conduct prescribed by the supreme power in a state, com-
manding what is right and prohibiting what is wrong”; but every
practicing attorney knew that in operation the law was less a mat-
ter of commands and prohibitions than of procedures. Hamil-
ton was the first statesman to perceive that this characteristic of
the law could be consciously applied not merely to bringing gov-
ernment under law through a constitution but to the grander
goal of transforming society. He saw that one could best combine
freedom and energy in a people, and infuse them with industry
and love of country, by establishing the ways that things be done
rather than trying to order what was to be done.?

Readers today might easily mistake this procedural republic as an en-
tirely neutral framework for merely reconciling clashes of individual
rights and interests. That is not the case. As McDonald indicates, Ham-
ilton was strongly influenced by Vattel’s natural law orientation to the
overarching purposes of law and government. While Locke and other
natural-rights theorists believed government “existed only to preserve
the individual’s natural rights to life, liberty, and property,” Vattel saw
three “principal objects of a good government” that were born out by
centuries of experience: (1) “to provide for the nation’s necessities,”
(2) to “procure the true happiness” of the nation, and (g) to “fortify
itself against external attacks.”'’
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For Hamilton, a republic that in principle rejects the conquest
and plunder characteristic of ancient regimes must seek material ne-
cessities through the inducements and props required to establish
a robust political economy where people can find a wide variety of
private and public opportunities to secure their livelihoods. This in-
cluded vigorous regulation against avarice and unjust combinations
that “threw trade in channels inimical to the public interest, when
desirable enterprises might otherwise not be undertaken for want of
sufficient capital, or when unexpected causes thwarted a prosperous
flow of commerce.” Governmental support and intervention are re-
quired to ensure that markets are developed and then remain open
and competitive.'

As for “procuring true happiness,” Hamilton, like Vattel, viewed this
as socially derived and obligating rather than springing solely from
the individual. The idea that happiness is simply a matter of personal
choices and self-determination was foreign to Hamilton’s thinking. He
viewed human beings as social animals by nature. He thus embraced
Vattel’s view that a society’s “great end is the common advantage of all
its members; and the means of attaining that end constitute the rules
that each individual is bound to observe in his whole conduct.”*? The
nurturing and preservation of a common civic ethic with attendant
manners and protocols therefore becomes a matter of both public
and private obligation. Hamilton believed that the state plays a role,
though not an exclusive one, in fostering civic mindedness, promot-
ing arts and sciences, and even cultivating “religious piety within the
limits of liberty of conscience,” though this last one should fall more
to the purview of civic and religious institutions.

The government should at least indirectly support such efforts
and avoid policies that tend strongly toward a corruption of morals.
Here again ancient ideas influenced Hamilton’s thought, especially
Aristotle’s virtue of moderation, which, with justice, “are the surest
supports of every government.”"® This did not mean that Hamilton was
unfazed by contrasting modern liberal ideas such as Hume’s view that
morality is based upon expedience or utility. As McDonald observed,
he possessed a “keen awareness of the distinction between what was
right and what was expedient [and this] marked his appraisal of all
questions of public concern; his warmest endorsement of any course
of conduct was that it was both intrinsically proper and good policy.”'*
As indicated earlier, he did not accept Hume’s stark equation of mo-
rality with expedience, but his realism dictated that one could not ig-
nore expedience altogether.
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Finally, fortifying the nation against foreign attacks may seem an
obvious purpose of government, but in Hamilton’s day one could
not take that for granted. Many Americans held that standing armies
“were incompatible with public safety and popular liberty” and that
the vast distances that isolated the American continent greatly dimin-
ished need of them. To the contrary, Hamilton saw a direct connec-
tion between a well-armed and trained military and establishing a re-
spected reputation abroad. This would be critical to its commerce as
well as to its defense, and if built and executed effectively, such a mili-
tary could provide an essential deterrence against frequent wars and
bring respect and even glory to the American image abroad. On this
view Hamilton stood clearly in the minority among his peers."

Hamilton’s procedural republic is ensconced within this moral
framework, which means, first, that the laws proceed from broader
moral purposes and, second, that they possess their own internal pro-
cedural norms. These include norms such as fairness of process and
in some cases the results or equity of process. In a republic, fairness
demands a significant element of transparency and consistency, which
breeds public trust and cultivates an ongoing sense of legitimate con-
sent. Furthermore, the entire legal edifice is based on the moral ex-
pectation that reasoned inquiry and debate will be brought to bear
on the political process, this being the element distinguishing free gov-
ernments from fyrannical ones. Rule by law engenders persuasion and
expertise in decision-making because of the intrinsic norm that these
should prevail over arbitrary will. That is what makes public account-
ability possible. As Clinton Rossiter notes, Hamilton was “a firm ad-
vocate of the double-barreled principle that the governors of men
should think, explain, and bargain in making, administering, and en-
forcing public policy. The government . . . was to be decisive but not
arbitrary, energetic but not oppressive.”!®

In this context, the Constitution and subsequent development of
US law would yield an impressive array of legal mechanisms, such as
liberal contract provisions, patents and copyrights, bankruptcy pro-
cedures, public credit, and inferior tribunals, along with a variety of
public agencies to help accomplish the political-economic transfor-
mation Hamilton envisioned. It remained, however, to put these into
effect with a jurisprudential perspective oriented to such develop-
ment. A wooden or legalistic approach to interpreting the Constitu-
tion and laws could stymie the transformation. So Hamilton brought
his jurisprudential reasoning to bear before and during the first na-
tional administration in order to establish institutions and adminis-
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trative precedents that would support rather than impede the trans-
formation.

Liberal Construction of Law

Hamilton viewed law as the principal enabling medium through which
people achieve the ends set for government. Law prescribes limited
purposes and confers powers to achieve them. It made no sense in
his mind to deny or unduly restrict powers that are “necessary and
proper” (Art. I, Sec. 8) to achieving those ends. Furthermore, it made
no sense to adopt a restrictive definition of these terms, as in Jefferson’s
“absolutely” or “indispensably” necessary, and “strictly” or “narrowly”
proper, or in a manner calculated to prohibit usual and efficacious
means such as incorporation for carrying out proper governmental
functions. Jefferson and his Virginia colleagues (Edmund Randolph
and James Madison chief among them) set out to do just that in early
1791 with their opposition to the incorporation of a national bank.
Hamilton responded to their opinions (at Washington’s request) with
a roughly fifteen-thousand-word opinion that remains the most com-
prehensive and lucid statement ever written on implied powers and
liberal construction.

Ironically, Madison had provided solid support for Hamilton’s opin-
ion with his Federalist essay 44 on implied powers, but he reversed his
position ostensibly out of fear that Hamilton was taking those powers
too far and in ways that would favor northern commercial interests
over southern agricultural interests. As McDonald observes, however,
more immediate pecuniary and Virginia state interests likely figured
into his reversal. These involved a compromise with Pennsylvania col-
leagues in Congress over the future location of the nation’s capital
on Virginia’s northern border—land in which Madison had invested.
Jefferson, like many other southern plantation owners, hated banks
in general. However, at that point he likely adopted strict construc-
tion more as a matter of political tactics than of high principle, be-
cause he too “was on record in support of loose construction almost
as definitely as Madison was.”'” Hamilton responded with a barrage
of arguments and precedents, along with close textual analysis, in
favor of liberal construction and its doctrine of implied powers. He
inveighed against Jefferson’s strict construction as a thinly veiled at-
tempt to cripple the new government.

Moreover, tying the hands of the national government in such mat-
ters would have an ironic effect of driving politicians to act out of “ex-
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treme necessity; which is rather a rule to justify the overleaping of the
bounds of constitutional authority, than to govern the ordinary ex-
ercise of it.”!® This was prophetic, because Jefferson as president in
1803 would do exactly as described to purchase the Louisiana Terri-
tory from Napoleon." Alternatively, the doctrine of implied powers
provides the necessary and proper means for making such decisions
within the bounds of law and adapting the needs of governance to an
uncertain future. John C. Miller concludes that “had it not been for
the doctrine of implied powers, that government could not have pre-
served the people of the United States against the storms and stresses
that they were called upon to endure.”*

For Hamilton, the Constitution conferred a set of powers granted
in general terms and subject to interpretation to accommodate chang-
ing times and conditions. Whereas Jefferson believed constitutions
should be remade every generation, Hamilton (with Madison) wanted
one that would endure the test of time and provide an orderly and
stable means of adapting to the vicissitudes of national life. The op-
posing views of these great figures exposes the ambiguities in the Con-
stitution’s general terms and illustrates how one’s view of the ends
or purposes of the document helps determine the meaning of those
terms. Hamilton believed that the national government could, with
constitutional propriety, set a course that would transform a primi-
tive, developing nation into a diverse and prosperous republic. As
Rossiter describes it, Hamilton’s “overriding purpose was to build the
foundations of a new empire rather than to tend the campfires of an
old confederation.” Thus, he “looked upon the fundamental law as
a launching pad rather than a roadblock,”?" and liberal construction
made that possible. Said Hamilton (echoing Vattel),

the powers contained in a constitution of government, especially
those which concern the general administration of the affairs
of a country, its finances, trade, defence, etc. ought to be con-
strued liberally, in advancement of the public good. This rule
does not depend on the particular form of a government or on
the particular demarkation of the boundaries of its powers, but
on the nature and objects of government itself. The means by
which national exigencies are to be provided for, national incon-
veniences obviated, national prosperity promoted, are of such
infinite variety, extent and complexity, that there must, of neces-
sity, be great latitude of discretion in the selection and applica-
tion of those means. Hence consequently, the necessity & pro-
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priety of exercising the authorities intrusted to a government on
principles of liberal construction.??

With this language, Hamilton articulated the enabling rationale for
discretionary, ambitious public administration. The subordinate ad-
ministration shares in the express and implied powers of the whole.
To be effective, the government must have the “right to employ all the
means requisite, and fairly applicable to the attainment of the ends of
such power; and which are not precluded by restrictions & exceptions
specified in the constitution; or not immoral, or not contrary to the
essential ends of political society.” The guides to the use of such dis-
cretion are “the general principles and general ends of government.”
Therefore, “the only question must be, . . . whether the mean to be
employed, . . . has a natural relation to any of the acknowledged ob-
jects or lawful ends of the government.”?*

Itis significant that Hamilton wrote this opinion as secretary of the
treasury because it illustrates the very active role he envisioned for at
least higher-level administrators. They would participate in interpret-
ing the Constitution and laws as they relate to their particular func-
tions. He readily conceded that “the moment the literal meaning is
departed from, there is a chance of error and abuse,” but strict adher-
ence to the letter of the law “would at once arrest the motions of the
government.” He argued that the passage of statutory laws in pursu-
ance of constitutional ends admits to the necessity of constructive pow-
ers. They exemplify it. Statutes are derived more by implication than
by literal interpretation of the Constitution.?* He illustrated how this
was true of state constitutions as well, wherein legislators construed
state powers of incorporation as an implied power.*

This did not mean that Hamilton made whatever he wanted of the
document. He based his interpretations and policies on clear rela-
tions to the language and values of the Constitution. Though neither
a literalist nor a fundamentalist, he reasoned closely from the text of
the law and seldom departed from what he believed were the usual or
conventional senses of crucial terms. But he was also careful in con-
struing their meaning in the context of articulable purposes behind
a given term or clause. His interpretation of “necessary” in the neces-
sary and proper clause adhered closely to this form. He showed how
the opposing argument by Jefferson had in fact “departed from its
obvious and popular sense” and given it an unprecedented, restric-
tive operation. Rather, “the relation between the measure and the end,
between the nature of the mean employed towards the execution of a
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power and the object of that power, must be the criterion of consti-
tutionality, not the more or less of necessity or utility.” The necessary
and proper clause simply spelled out a power that is plenary or requi-
site for all governments. Without it, constitutional sovereignty would
be nugatory.” It followed that “the power to erect corporations is not
to be considered as an independent & substantive power but as an inci-
dental & auxiliary one; and was therefore more properly left to impli-
cation, than expressly granted.” This was exactly as practiced by state
governments and just as essential to the efficacy of the national gov-
ernment.*’

Hamilton then panned reliance on framers’ intent in favor of the
textual approach. If their intent is to matter at all, it “is to be sought
for in the instrument itself, according to the usual & established rules
of construction.” He then observed the following: “Nothing is more
common than for laws to express and effect, more or less than was in-
tended. If then a power to erect a corporation, in any case, be deduc-
ible by fair inference from the whole or any part of the numerous
provisions of the constitution of the United States, arguments drawn
from extrinsic circumstances, regarding the intention of the conven-
tion, must be rejected.”® The intentions of any given framer or group
of framers may differ substantially, and Hamilton knew that indeed
they had. The finished document, in its flow and array of articles and
clauses, provides by far a more coherent foundation for fair and rea-
sonable construction and is based more on consent through ratifica-
tion than on the deliberations of a constitutional convention or of the
separate ratifying conventions. Hamilton did occasionally invoke fram-
ers’ intent in arguments with his opponents, but he used it to supple-
ment his textual analysis, not to determine the issue.

Hamilton as Judicial Activist?

Hamilton’s advocacy of liberal construction has at times been treated
as a justification for judicial activism as well as a roving brief for un-
limited administrative discretion. The analysis above indicates other-
wise, and other scholarly analyses of Hamilton’s thought agree that he
articulated a standard of reasonable construction that would leave ample
room for discretion but would also avoid subverting or transcending
the articulable purposes in law. He stated his opinion unequivocally
that “no government has a right to do merely what it pleases,” and he
was certainly not a cynic who believed words could be made to mean
whatever one wants.*” A term such as “liberty” is ambiguous and con-
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testable, but it is also rooted in a cultural, political, and legal con-
text that bounds its meaning. Federici aptly characterized Hamilton
as “search[ing] for the mean between unlimited license and paralyz-
ing legalism.”” Appropriate means must be drawn from ends stipu-
lated in law and, with discretion, adapted to different sets of circum-
stances. This requires a wise and powerful administration but not an
unbounded one.

Despite these points, the issue over judicial activism in Hamilton’s
jurisprudence requires a more nuanced analysis. In the founding era,
the public paid little regard to the new Supreme Court, and many of
the leading politicians avoided appointments to its bench. President
Washington wanted Hamilton to succeed John Jay on the court in
1796, but Hamilton refused, claiming he needed to reactivate his law
practice and earn a livable income. Judges’ salaries were quite low, and
sitting on the court was especially burdensome at the time because the
justices were required to ride circuits twice a year to hear cases around
the country. In short, a Supreme Court appointment entailed a good
deal of legal drudgery and appeared to offer little chance for fame
because of the general belief that it would make few if any significant
decisions, at least in the early years of the republic. It was viewed as a
political backwater. John Marshall would eventually disabuse his gen-
eration of that impression, but not until 1803.

Hamilton envisaged a highly significant role for the court in exer-
cising its power of review and interpretation of the laws. It would serve
as an essential balance wheel of the constitutional system. And yet, the
whole tenor of his defense of judicial review is passive. It has the power
neither of the purse nor of the sword. Its only power is judgment, and
most of that only on appeal for the Supreme Court. It suffers from a
“natural feebleness” that must be overcome with the protection of per-
manent tenure and adequate support. This “least dangerous branch”
will primarily pursue justice and protect rights for individuals, and on
occasion this means declaring null and void those legislative acts that
trample those rights. To deny this power to the court would, in effect,
“affirm that the deputy [the legislative body] is greater than his prin-
cipal [the people],” for it would enjoy the power of final interpreta-
tion of its own acts. The court is thus acting as an intermediate body
between them, and not as one that substitutes its will for the legisla-
tive will.*!

It can be argued that Hamilton was simply playing to his audience
in Federalist essay 78 and that he would support a much more aggres-
sive supreme court in the wake of ratification. There is, however, no
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evidence in any of his writings that would support this contention.
His early arguments for judicial review in the Tory cases were much
in line with his arguments in the Federalist, and so were his arguments
in extant essays on the judiciary in 7The Examination in 1801—2. In the
latter essays, he states unequivocally that the “main province [of the
judiciary] is to declare the meaning of the laws,” but the statement
was couched in the context of the judiciary’s weakness relative to the
other branches. He went on to suggest that should the judges become
more aggressive and “annoy” the other branches, or unduly curb the
rights of citizens, the other branches “could quickly arrest its arm, and
punish its temerity.”**

On this basis, many scholarly analyses conclude that Hamilton
would have rejected the judicial activism exercised in subsequent cen-
turies. Federici, for example, argues that Hamilton’s implied powers
(which enable flexibility of means) “are tethered to the limits of their
antecedent enumerated powers,” which are fixed. He contrasts this
with the living constitutionalism of twentieth-century progressives who
“sought to change the nature of constitutional powers and rights.”
This is a different variety of discretion untethered from “any sense of
originalism, or to the text of the Constitution for that matter.”*

Peter McNamara accepts much the same formulation but goes fur-
ther by tying Hamilton’s conception of constitutional rights and pow-
ers to the classical liberal ideology of the era. “Hamilton, Smith, and
the Constitution seem to agree that individuals are responsible for
making their own way in the world. One need only look at the rights
mentioned in the Constitution and Bill of Rights to see that there is
no suggestion that the national government is responsible for the ma-
terial welfare of individuals. In other words, there is no opening for
an entitlement state.”**

These arguments are not entirely convincing. While Federici and
McNamara have accurately captured Hamilton’s statements on judi-
cial review, they are also projecting them into the milieu of twentieth-
century jurisprudence and politics and skipping over a whole train of
nineteenth-century dynamics (the dominance of strict construction-
ism being just one) that would have alarmed Hamilton as much as
it did the Progressive and New Deal reformers. I am not saying that
Hamilton would have adopted living constitutionalism as defined but
rather that he may well have found sufficient room within the broad,
enumerated powers of the Constitution to justify many of the same re-
forms and initiatives advocated by the Progressives and New Dealers.*
And we can only surmise how he would treat federal powers granted
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through the fourteenth amendment, but it likely would not be in the
manner treated by the conservative Supreme Court of the late nine-
teenth and early twentieth centuries. The effect of these dynamics on
Hamilton’s sense of reasonable construction of the constitutional text
are impossible to nail down with any confidence, but there is good
reason to think that his legal sense would evolve to some extent with
the circumstances. He clearly understood law as being capable of em-
bracing adaptation as well as innovation in pursuit of broad constitu-
tional ends.

There is also room for significant doubt concerning McNamara’s
claim that Hamilton saw no role for the national government in pro-
viding for the material welfare of individuals. He glosses over impor-
tant differences between Hamilton’s views on political economy and
those of Adam Smith. Hamilton challenged Smith’s laissez-faire as-
sumptions at their core, and in numerous writings he gave expan-
sive interpretations of the general welfare and other key clauses in
Article I, Section 8. The fact that Hamilton wanted the national gov-
ernment to spur, protect, and enhance a vibrant, diverse economy and
reshape the habits of Americans through public policy hardly suggests
he wanted individuals left strictly to their own devices. Lumping Ham-
ilton and Smith together as classical liberals obscures far more than it
enlightens in this regard. One wonders too if Hamilton’s sense of lib-
erality might take him further with the general welfare clause and the
blessings of liberty than either Federici or McNamara want to admit.
In such matters there is more than a little uncertainty about Hamil-
ton’s thought. The Supreme Court acted slowly and then with artful
reticence under the reign of John Marshall in his early years as chief
justice, so Hamilton had no opportunity to comment and mature his
views concerning any kind of judicial activism. As Forrest McDonald
observed, Hamilton did at times change some of his views as he gained
experience and observed the unfolding political dynamics of the era.
Itis difficult at best to anticipate how his thinking might have evolved
concerning judicial politics in subsequent generations, but it is not
unreasonable to expect that it would evolve. What we do know about
Hamilton’s own jurisprudence is that it was energetic and expansive
in its interpretation of the ends as well as the means of government.
This undercuts the fundamentalist aspect of originalism touted by its
modern proponents, including Federici and McNamara, and enables
an ambitious and active public administration in broad and multi-
faceted service to the public.
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On the Protection of Rights

Today we look with curiosity and some skepticism at Hamilton’s oppo-
sition to appending a bill of rights to the body of the proposed Con-
stitution. As Federici puts it, he is “commonly characterized as ne-
glecting individual rights for the sake of political and social order.”*
Curiosity is warranted, for the arguments he (and Madison) made on
this matter could not stand against the tide of opinion among their
Anti-Federalist colleagues, much less the general public, and are now
largely forgotten. At the time, some state constitutions included a pre-
fixed bill of rights, and others did not, including that of Hamilton’s
home state of New York. Nevertheless, many New York politicians as
well as members of the press insisted on one for the national constitu-
tion. Hamilton thus penned Federalist essay 84, the major part of which
dealt directly with the issue. His arguments there are logically compel-
ling and historically accurate but not well suited to the temper of the
time. Accordingly, a compromise was struck to append a bill of rights
immediately after ratification. Ratification could not have succeeded
without the promise of meeting that condition.

Hamilton’s arguments, however, do not indicate insensitivity to in-
dividual rights. To the contrary, they reveal deep devotion to them,
especially in light of his record as an attorney and/or advocate for
the rights of disparaged minorities—for example, ending slavery, ex-
tending rights to African and Native Americans, protecting the prop-
erty rights of Tory loyalists, and, interestingly, protecting freedom of
the press. In his usual style, Hamilton dealt point by point with the ar-
guments for a bill of rights. First, advocates in New York argued that al-
though their state constitution included no prefixed bill of rights, the
body of that document contained “various provisions in favor of par-
ticular privileges and rights which, in substance, amount to the same
thing.” Hamilton replied that the proposed national constitution did
as well, with provisions for criminal trial by jury, severe restrictions on
conviction for treason, no bills of attainder, “establishment of the writ
of habeas corpus, prohibition of ex post facto laws, and of TITLES OF
NOBILITY” that provided greater securities than were present in the
New York Constitution. To Hamilton, the prohibition on titles of no-
bility provided the most critical guarantee, the cornerstone of a fully
republican form of government. In toto, these protections would pre-
vent arbitrary government and preserve liberty as well as or better than
any state constitution.”’
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The second argument by New Yorkers for a bill of rights claimed
that since their constitution had grafted on the common law and stat-
utes of Great Britain “in their full extent,” other rights not expressed
in the document would therein be secured. Hamilton quickly re-
sponded that the English law in both forms was made subject in the
state constitution “to such alterations and provisions as the legislature
shall from time to time make concerning the same,” and therefore
“at any moment liable to repeal by the ordinary legislative power, and
of course have no constitutional sanction.” Thus, these bodies of law
can form “no part of a declaration of rights.”*

Hamilton then added important historical context to the whole is-
sue. Bills of rights emerged in the context of royal monarchy as “stipu-
lations between kings and their subjects, abridgments of prerogative
in favor of privilege, reservations of rights not surrendered to the
prince.” These are hardly relevant, he remarked, “to constitutions
professedly founded upon the power of the people and executed by
their immediate representatives and servants.” The vestiges of royal
legacy should not carry over. Instead, “the people surrender nothing;
and as they retain everything they have no need of particular reserva-
tions.” The proposed preamble to the national Constitution provides
“a better recognition of popular rights than volumes of those apho-
risms” that populate the bills of rights of state constitutions “and which
would sound much better in a treatise of ethics than in a constitution
of government.” As Federici indicates, Hamilton’s approach here “il-
lustrates the great distance between Hamilton’s day and the present.
The Constitution he described was ‘merely intended to regulate the
general political interests of the nation’ not to regulate ‘every species
of personal and private concern,””*" as was the tendency of New York
and other states under their constitutions. The vexing complications
of federalism and the fourteenth amendment were yet to be realized.

To these points, Hamilton added two others. First, he suggested
that bills of rights not only were unnecessary “but would even be dan-
gerous. They would contain various exceptions to powers which are
not granted; and, on this very account, would afford a colorable pre-
text to claim more than were granted. For why declare that things
shall not be done which there is no power to do?” Why declare, for
example, “that the liberty of the press shall not be restrained, when
no power is given by which restrictions may be imposed?” Ultimately,
Hamilton argued, the security of such rights “must altogether depend
on public opinion, and on the general spirit of the people and of the
government.”*!
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He later successfully tested this point in a controversial New York se-
ditious libel case, People v. Croswell (1804), where he argued on behalf
of Croswell, an editor of a Federalist newspaper who allegedly “tra-
duced and vilified President Thomas Jefferson.”* Lower court judges
relied on a precedent in English common law that required no proof
of the truth or falsity of statements made in the paper, nor questioned
the motives involved, but only the determination that damage had
been done to the reputation of President Jefferson. Hamilton traced
the key precedent to the English Star Chamber (fifteenth—seventeenth
centuries), a court notorious for its abuse of both English subjects and
general principles of law. This aroused heated public attention, put-
ting the state supreme court judges under intense scrutiny. Hamil-
ton then identified earlier precedents in the common law that clearly
contradicted the obnoxious Star Chamber precedent, making truth-
fulness and intent of statements once again central to proof of libel.
From these cases, and from general principles of law, he then fash-
ioned fifteen propositions for a law of libel acceptable to a free so-
ciety. The argument deadlocked the politicized state supreme court,
letting the lower court decision stand but effectively averting a prison
sentence for Croswell. Significantly, and to the point, the New York
state legislature in the next session declared Hamilton’s propositions
the law of the state. As Forrest MacDonald notes, “In time [his posi-
tion] was embraced throughout the American Republic and formed
the legal foundation, firmer than the first Amendment, for the ideal
of a free and responsible press.”*?

Hamilton concluded his argument against an appended bill of
rights by offering the point “that the Constitution is itself, in every ra-
tional sense, and to every useful purpose, a bill of rights.” “Is it,” he
inquired, “one object of a bill of rights to declare and specify the po-
litical privileges of the citizens in the structure and administration of
the government?” “Is another object. . . to define certain immunities
and modes of proceeding, which are relative to personal and private
concerns?” Both were answered in the affirmative by the framers, in
an “ample and precise manner,” and “comprehending various precau-
tions for the public security which are not to be found in any of the
State constitutions.”**

The arguments in Federalist essay 84 reflect Hamilton’s deep con-
cern for how individual rights could most effectively be enhanced and
protected. The lasting influence of his propositions in the Croswell case
provide evidence of their merits, despite their being overshadowed by
the Bill of Rights. In hindsight it is easy to say that the Anti-Federalists
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had the stronger argument on this matter. They prevailed, and it is
now impossible to imagine that the republic could fare well without
bills of rights. But that should not detract from Hamilton’s devotion
to rights as the centerpiece of his designs and practices. As described
earlier, Hamilton was ahead of his time in advocating for the rights of
disparaged minorities. This was reflected in both his public policy rec-
ommendations and in his law practice. In the latter, he demonstrated
unflinching support for property rights, due process of law, and free-
dom of the press. In the former, he advocated far more egalitarian
measures than most of his colleagues could stand, and he set into
law the enabling doctrines for enhancing the liberties of the people
through an energetic national administration.

Hamilton’s Enabling Doctrines

Hamilton, more than any other person, enunciated the legal rationale
for energetic national administration. This did not mean he attended
to the executive power exclusively. As has been shown, he sought to
strengthen the entire administrative superstructure of American na-
tional government, with the executive branch as aleader among equals.
The competent powers of each branch would extend to the subordi-
nate administration as well, providing high tone throughout the gov-
ernment. Clinton Rossiter’s analysis of Hamilton’s legal thought comes
to much the same conclusion. He identified four basic constitutional
problems to which Hamilton directed most of his energies as constitu-
tional theorist. These were: “(1) the division of authority between the
nation and the states, (2) the nature and reach of the powers of Con-
gress, (g) the nature and reach of the power of the President, and (4)
the role of the courts as guardians of the fundamental law.”*® The le-
gal doctrines that Hamilton applied to these four problems were cal-
culated to strengthen dramatically the administrative capacity of the
nation. They provide important legal and normative justifications for
far-reaching administrative powers, and thus constitute enabling doc-
trines for American public administration.

As described in chapter 1, Hamilton clearly sought a greater por-
tion of authority for the national government. His construction of the
supremacy clause in Federalist essay g9 and in his Lucius Crassus papers
provides the best public statements of his position.*® The continued
survival and prosperity of the nation depended on the supremacy of
the national government and its laws. The establishment and main-
tenance of a stable, nationwide financial system, a free-flowing com-
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merce among the states, a well-planned postal and customs system,
a system of district courts to protect contracts and property develop-
ment, and a much more effective common defense are but a few of
the necessities the states themselves could not provide. The supremacy
clause made a durable union possible. Hamilton argued that the prin-
ciple of union became ascendant with independence in 1776. The
states were at best artificial beings, and the Articles of Confederation
amounted to an unfortunate “abridgement of original sovereignty.”*’
The new Constitution was much better suited to the needs of the Union,
though it still faced the prospects of encroachment by the states, as
he predicted in Federalist essay 17.** Only by “much better administra-
tion” could the national government win the support and affection of
the people necessary to maintain its supremacy over the states. The
supremacy clause provided the national administration an opportu-
nity to demonstrate what that meant.

Maintaining national supremacy by improving the national admin-
istration required liberal interpretations of specific constitutional
clauses that addressed Congress, the president, and the courts. In Ar-
ticle I, Section 8, Hamilton applied liberal construction to the taxing
and general welfare powers, commerce power, war powers, and the
necessary and proper clauses in an effort to establish a broad legisla-
tive authority for Congress. In a variety of works, such as Federalist es-
says 22 and go—35, his addresses at the Poughkeepsie Convention, the
Report on Public Credit, the Opinion on the Constitutionality of the Bank,
the Report on Manufactures, and his brief in Hylton v. U.S. (1795), Ham-
ilton dealt with the taxing, general welfare, and commerce powers.
Federalist essay 29 and his Pacificus essays addressed war powers, and
his Opinion on the Bank made the definitive statements on the neces-
sary and proper clause.*

Hamilton applied to each of these clauses his basic standard of pro-
viding means adequate to support the ends for which the national
government may be responsible. For example, Congress should have
broad powers of taxation because “the contingencies of society are not
reducible to calculations; they cannot be fixed or bounded, even in
imagination.”” He was prepared to sanction almost any kind of tax,
depending on the abilities and contingencies of society.”" As Rossiter
stated, he “took a large view of the power of Congress to tax because
he took a large view of its power to spend.” In his Report on Manu-
factures, he argued that “the power to raise money is plenary and in-
definite” and is applicable to a broad range of explicit and implicit
concerns. Clauses on “necessary and proper” means and the “gen-
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eral welfare” easily extended the national government’s reach, espe-
cially over economic affairs.”® Congress should, therefore, possess the
discretion “to pronounce, upon the objects, which concern the gen-
eral welfare, and for which under that description, an appropriation
of money is requisite and proper.” This meant discretion to promote
and regulate commerce, manufactures, agriculture, education, and
science and technology.

Hamilton’s construction provides the rationale for a large national
budget in order to support a service- and regulatory-oriented bureau-
cracy. As secretary of the treasury, Hamilton oversaw the largest bu-
reaucracy of his day, some five-hundred-plus treasury and customs
agents, the budding coast guard, and the mint, and he coordinated
and advised the activities of various governing boards. It was not dif-
ficult for him to envision the growth and maturation of many more
agencies required to develop the economic and military affairs of the
nation. His Report on Manufactures presented an inventory of natural
resources and economic potential along with a plan of national eco-
nomic development. Though the particulars of that plan did not come
to fruition, it illustrates the broad sweep of national administrative
power he believed to be compatible with the Constitution.

Hamilton applied the same logic of contingency to the war powers
of the new government. Such powers “ought to exist without limita-
tion, because it is impossible to foresee or define the extent and va-
riety of national exigencies.” In his mind, this justified the power “to
levy troops; to build and equip fleets; and to raise the revenues which
will be required for the formation and support of an army and navy in
the customary and ordinary modes practiced in other governments.”**
Through the combination of broad congressional and executive pow-
ers, Hamilton provided the rationale for an extensive military and for-
eign affairs establishment.

In regard to executive powers, Hamilton again takes the same ap-
proach. The president should make “well digested plans” and lead
in ambitious policy formulation as well as execution. In terms of the
Constitution, he would “claim the exercise of implied powers [for
the executive] as well as the Legislative. In a word there is no public
function which does not include the exercise of implied as well as ex-
press authority,” and this has been a matter of “uniform practice of the
Treasury and War Departments.” He even cited examples of how the
former government under the much more limited Articles of Confed-
eration still exercised implied powers through its executive boards.”

He also advocated active use of the veto for proposed laws that the
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president “deems contrary to the public interest.” He believed the
president had power to “direct the common strength” in times of war
as commander in chief and to engage in hostilities when a state of war
is established in fact, though without a formal declaration. It is hardly
unusual for a nation to find itself at war before a legislative body can
act. A congressional declaration of war can only apply when it wishes
to commence a war, that is, when the nation is at peace. He believed the
president had power “to proclaim [without approval from Congress]
temporary suspensions of hostilities. Generals of armies have a right
ex officio to make truces. Why not the Constitutional Commander
in Chief!” Incident to such events, it is therefore also essential that
the executive possess broad discretion concerning the expenditure
of public funds.*

Hamilton expanded on the defense of broad executive power in
his Pacificus essays, which he later deemed his best work on the sub-
ject. They addressed the specific issue of whether the president could
proclaim neutrality. In the first essay, he established the executive “as
the organ of intercourse between the Nation and foreign Nations—
as the interpreter of the National Treaties in those cases in which the
Judiciary is not competent.” In doing so, he also voiced “the general
doctrine of our constitution that the Executive Power of the Nation is
vested in the President; subject only to the exceptions and qualifications
which are expressed in the instrument.” He contrasted the “different
modes of expression” in the vesting clauses of Article I and Article II,
arguing that Article II's vesting clause conferred general executive
power on the executive branch, subject only to explicit restrictions.®”

In the same essay, he buttressed this expansive grant of power with
the obligation to “take care that the laws be faithfully executed” and
with the power of “command and disposition of the public force.” In
the context of growing tensions with France, the lack of a declaration
of war by Congress meant that the president must do what he can to
prevent war and is thus empowered under the Take Care clause to pro-
claim neutrality. Beyond that, he asserted the president’s role as the
leading partner in treaty administration and, therefore, in foreign af-
fairs generally. “Though treaties can only be made by the President
and Senate, their activity may be continued or suspended by the Presi-
dent alone.” The president, then, holds the executive power with only
a few specific restrictions such as the participation of the Senate in
treaties and appointments and the power of Congress to declare war
and grant letters of marque and reprisal. Because these are restric-
tions, as opposed to grants, of a general power, “they are to be con-
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strued strictly—and ought to be extended no further than is essential
to their execution.”®

With respect to “command and disposition of the public force,”
Hamilton would grant the executive broad emergency powers. As
stated earlier, he would give Congress broad taxing powers to sup-
port spending for unpredictable contingencies, and the same ratio-
nale applies to war powers for the executive. In times of emergency, its
powers ought to be sufficient to provide for any contingency. If “the
means to be employed must be proportioned to the extent of the mis-
chief,” then the government must be capable of resolving the worst ca-
lamities. He admitted an “aversion to every project that is calculated
to disarm the government of a single weapon, which in any possible
contingency might be usefully employed for the general defense and
security.” He conceded that such power increases the risk of abuse
but believed the risk was necessary. Such emergencies require the gov-
ernment’s immediate response. Again, paradoxically, undue restric-
tions on such power tend only to weaken the law and the government
it establishes. He explained in Federalist essay 25 that restrictions in
law that cannot be observed in administration encourage a lax attitude
toward law, and ultimately this “impairs that sacred reverence which
ought to be maintained in the breast of rulers towards the constitu-
tion of a country.”® In times of emergency, then, the president should
have broad discretionary powers, and whenever possible, these should,
for prudential reasons, be construed within the bounds of laws which
are framed in general terms.®

The fourth constitutional problem Hamilton dealt with concerns
the courts. The judicial power functioned as the “cement of union.”
The court’s independent judgment upon the constitutionality of both
federal and state laws provided a crucial bulwark against the encroach-
ments of both Congress and the states. They would protect the rights
of individuals, especially property and contract rights, while guaran-
teeing the supremacy of national law.®* The courts should construe
the powers of the national government liberally and protect its su-
premacy aggressively. Judicial review should also be used to protect
the constitutional division of powers, which, for Hamilton, primarily
meant protection of the executive’s prerogatives and leadership against
congressional usurpation. This did not mean that courts should con-
strue congressional powers strictly. As already illustrated, he viewed
the clauses of Article I, Section 8 as a bestowal of broad legislative au-
thority.”® The courts were to insure that they were used to support
rather than stifle the energetic executive.
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Though the Constitution includes no provision for judicial review,
Hamilton deduced, expounded, and defended it as an integral part
of a limited constitution. It is an inherent power flowing from the
logic of the constitutional scheme. He defined a limited constitution
as one that “specified exceptions to the legislative authority,” and he
saw judicial review as a primary means of preserving those exceptions
from legislative encroachment. Chief Justice John Marshall would rely
heavily on Hamilton’s extant reasoning in his assertion of judicial re-
view in Marbury v. Madison in 1803.5

In Hamilton’s mind, the third branch constituted a vital power for
national public administration. As Clinton Rossiter summarizes, “The
courts . . . were to interpret the laws of Congress, support the exer-
tions of the President, and police the boundaries of the federal system
in such manner as to strengthen the Union upon which the salvation
of America rested.” Chief Justice Marshall would play a large role in
asserting national power in language appropriated from Hamilton’s
work.% Moreover, late in his career, Hamilton reiterated his desire to
“surround the constitution with new ramparts and to disconcert the
schemes of its enemies” who were attempting through the Virginia
and Kentucky resolutions of 1799 “to unite the state legislatures in a
direct resistance to certain laws of the Union.” New ramparts included
the “extension of the Judiciary system” by subdividing each state into
smaller federal districts, “assigning to each a Judge . . . and other Con-
servators and Justices of the Peace . . . to give efficacy to the laws the
execution of which is obstructed by want of similar organs and by the
indisposition of the local Magistrates in some states.” Though this
would raise immediate objections, “it would carry with it its own anti-
dote, and when once established would bring a very powerful support
to the Government.”® The expansion of federal courts would pre-
cipitate many battles over judicial appointments and thereby bring
judicial politics to the fore in the early nineteenth century. Hamilton
seemed ready to play in that arena when he saw the need.

Preservation of Hamilton’s Enabling Doctrines

With the ascendance of Jefferson and the Republicans to power in
1801, Hamilton despaired that his efforts at nation building would
be reversed. Certainly much of what occurred in the new century dis-
mayed him. However, even before his death, there were signs that not
all was lost. The most significant was John Adams’s appointment of
John Marshall to the Supreme Court. As Ron Chernow observes, “Dur-
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ing thirty-four years on the court, John Marshall, more than anyone
else, perpetuated Hamilton’s vision of both vibrant markets and affir-
mative government.”” As chief justice, he converted much of Ham-
ilton’s jurisprudence into constitutional precedents, and it all began
with the Marbury case.

In Marbury v. Madison (180%), Marshall asserted judicial review over
acts of Congress. His decision drew heavily from Hamilton’s argu-
ments in Federalist essays 78-82. Because “the powers of the legislature
are defined and limited” by a “superior paramount law,” the court, as
the ultimate judicial power, is obliged to review the constitutionality
of legislative acts. Marshall established in fact what Hamilton had as-
serted in theory. It is also significant that, in the same case, Marshall
called for deference to the broad administrative powers of the execu-
tive, arguing that the court’s role was “to decide on the rights of indi-
viduals, not to inquire how the executive, or executive officers, per-
form duties in which they have discretion.” The courts should exercise
restraint in these matters, implicitly and explicitly “supporting the ex-
ertions of the President.”®®

The Marbury case arose because of the outgoing Adams adminis-
tration’s midnight appointments to the Federal courts. These were
overtly partisan in nature, and the outraged Jefferson administration,
through James Madison’s office (secretary of state), refused to issue
their commissions. Marbury and three other appointees sued for writ
of Mandamus. The Marshall court unanimously denied the petition,
holding that while the appointees deserved their commissions and
that it was the main province of the courts to protect such individual
rights, the Constitution did not give the Supreme Court power to issue
such writs for lack of original jurisdiction in the matter. Marshall’s im-
plicit lecturing of President Jefferson about individual rights and the
unanimous assertion of judicial review sparked heated reaction from
Jeffersonian Republicans, which resulted in the repeal of the recent
Judiciary Act of 1802 that had established the new courts. But the Jef-
ferson administration failed to mount a serious challenge to the as-
serted power, so judicial review stood and became solidly institutional-
ized as part of the constitutional design. That paved the way, as Clinton
Rossiter characterized it, for a “series of major Supreme Court deci-
sions in the next two decades which established the basic principles
of American constitutional law” and provided fertile ground for a ro-
bust national administration later on.*

The Marshall court began securing the national government’s au-
thority over the states and economic development in a manner that
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would have pleased Hamilton. President Jefferson appointed three Re-
publican justices to the court during his terms, but to his frustration
they fell under Marshall’s sway and became ardent supporters of his
nationalist jurisprudence. President Madison appointed Joseph Story
to the court, and he actually rivaled Marshall in his zeal for Federal-
ist jurisprudence. So the early decades of the nineteenth century wit-
nessed a tour de force of Federalist judicial statesmanship via the Su-
preme Court, much to the consternation of the strict-constructionist
party of Jefferson and their successor party of Jackson. Thus began
a century-long era characterized by historian Stephen Skowronek as
“the era of courts and parties.”” The old Federalists entrenched their
legacy through the auspices of the Marshall court, over which the
ghost of Hamilton loomed very large.

In U.S. v. Peters (1809g), Marshall denied the power of the states to
annul judgments of national courts. In Fletcher v. Peck (1810), Marshall
held Georgia’s recision of Yazoo land grants in violation of the Consti-
tution’s contract clause. This was the first instance of the court invali-
dating a state law for being contrary to the Constitution, rather than to
federal statute or treaty, and it broadened the category of devices that
counted as contracts, in this case, land grants—a matter that Hamil-
ton addressed in a 1796 draft opinion concerning Georgia lands. As
Julius Goebel observes, “Marshall’s analysis of the issues followed al-
most exactly Hamilton’s reasoning, with the result that State legisla-
tures would not be allowed to rescind them.””!

The Fleicher case held tremendous ramifications for national eco-
nomic policy as well as national supremacy. It spawned land invest-
ment booms during the nineteenth century and served as precedent
for a line of cases, the most important being Dartmouth College v. Wood-
ward (1819). There, the court expanded the application of the con-
tract clause to corporate charters and joined Hamilton’s earlier argu-
ment that, to adapt to the exigencies of the times, the courts should
not be bound by framers’ intent but based on broad textual interpre-
tation. The case secured a new approach to property law that favored
developmental interests over the traditional static conception of prop-
erty and sparked an “explosion in the use of corporations for com-
mercial purposes.””? As Albert Beveridge puts it, “Instead of protecting
established, passive wealth, [it] encouraged economic growth that al-
tered the status quo.”” Goebel, the editor of Hamilton’s legal writ-
ings, concurred, stating that Marshall followed Hamilton’s arguments
closely in relating the contracts clause to national development.”

Marshall’s support of Hamilton’s economic policy and of plenary
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powers for Congress is also borne out in his commerce clause inter-
pretation. In Gibbons v. Ogden (1824), despite some equivocation, Mar-
shall gave broad definition to the term “commerce” and expressed
sympathy for Daniel Webster’s Hamiltonian argument as counsel for
Gibbons that Congress’s power to regulate commerce among the states
was exclusive and therefore prohibited to the states. “This power, like
all others vested in Congress, is complete in itself, may be exercised
to its utmost extent, and acknowledges no limitations, other than are
prescribed in the Constitution.” The power is plenary and vested “ab-
solutely as it would be in a single government.””

The Marshall court buttressed further the national government’s
authority through appellate jurisdiction controversies framed in Martin
v. Hunter’s Lessee (1816) and Cohens v. Virginia (1821).7 In the Hunter’s
Lessee case, the Supreme Court, per Justice Story, ruled that the logic of
national supremacy and uniformity dictated that federal courts be able
to review and harmonize the decisions of state courts relative to the
application of the supreme national law. In the Cohens case, Marshall
relied directly on Hamilton’s reasoning. “He made extended use of
Hamilton’s argument [in Federalist essays 8o and 82] for the appellate
jurisdiction of the Court over the state courts in all the enumerated
cases of federal cognizance.””” In doing so, he followed Hamilton’s
lead in confining state sovereignty and according more sovereignty to
the national government exclusively. This line of cases rebutted the
argument that the national government did not possess sovereignty
but rather served as a mere agent of state governments.

Finally, Marshall helped establish Hamilton’s principles of liberal
construction and implied powers in the nation’s jurisprudence. In
McCulloch v. Maryland (1819), he closely paraphrased the heart of
Hamilton’s argument. “Let the end be legitimate, let it be within the
scope of the constitution, and all means which are appropriate, which
are plainly adapted to that end, which are not prohibited, but con-
sists with the letter and spirit of the constitution, are constitutional.””
Then, like Hamilton, he applied the reasoning to a variety of enumer-
ated powers in support of the Bank of the United States specifically
and the incorporation power generally: “Although, among the enu-
merated powers of government, we do not find the word bank, or in-
corporation, we find the great powers to lay and collect taxes; to bor-
row money; to regulate commerce; to declare and conduct war; and
to raise and support armies and navies. It may, with great reason be
contended that a government, intrusted with such ample powers, on
the due execution of which the happiness and prosperity of the na-
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tion so vitally depends, must also be intrusted with ample means for
their execution.”” Furthermore, he strengthened Hamilton’s argu-
ments addressing the necessary and proper clause by comparing the
term to Article I, Section 10, which prohibits a state from laying “im-
posts, or duties on imports or exports, except what may be absolutely
necessary for executing its inspection laws.” For reasons unknown,
Hamilton never alluded to this express distinction.®

The interpretations upheld in these cases were refined in later years;
but, with the exception of the contract clause,® their essential na-
ture has remained intact. A perusal of almost any constitutional his-
tory book will show how, at crucial times, these doctrines have been
reasserted to support an expanding national administration.®> Most
of these histories attribute the enduring quality of these doctrines to
the brilliant leadership of John Marshall, but as the analysis here in-
dicates, Hamilton’s arguments undergirded most of Marshall’s opin-
ions. Few constitutional histories acknowledge this fact. There are,
however, some notable exceptions. For example, Edward S. Corwin
states that the “modern theory of presidential power is the contribu-
tion primarily of Alexander Hamilton.” Benjamin Wright says Hamil-
ton “dominated the thinking of John Marshall,” and Kelly, Harbison,
and Belz point to Hamilton’s tremendous influence in the McCulloch
case.®

The significance of Hamilton’s jurisprudence did not extend to
Marshall alone. Other important figures in the legal and judicial com-
munity of the early nineteenth century helped preserve his enabling
doctrines. Perry Miller indicates that a community of leading figures
quickly arose to “a position of political and intellectual domination,”
founding its “massive philosophical formulation” on the “light and
learning” shed by Alexander Hamilton.®** Though others such as John
Adams and James Wilson made important contributions to the devel-
opment of American jurisprudence, Hamilton’s formulation most in-
spired a small but highly influential legal community. Luminaries such
as James Kent, Joseph Story, David Hoffman, John Marshall, Daniel
Webster, Nathaniel Chipman, Joseph Hopkinson, William Pinckney,
Nathan Dane, William Rawle, Lemuel Shaw, and Timothy Walker
helped preserve his jurisprudence in the face of stiff opposition from
the more numerous strict constructionists of the antebellum era. They
were not only lawyers and judges but also leading politicians, admin-
istrators, and educators who borrowed heavily from Hamilton’s work.
One of the best indicators of this is found in the highly influential
commentaries of Kent and Story.
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James Kent and Joseph Story are commonly acknowledged as the
preeminent jurists, legal scholars, and educators of the period.* Kent
was, by his own admission, a devout student of as well as friend to
Hamilton. He studied Hamilton in his own court and as an observer
of him in many legislative sessions. He claimed Hamilton’s arguments
and oratory were the finest he had ever witnessed and dubbed him
the great legal mind of the era. Story never knew Hamilton and was
allied with the Jeffersonian Republicans in his early life, but as a Su-
preme Court Justice he “became the most Hamiltonian of judges.”
In private he acknowledged Hamilton as “one of the greatest men of
the age” to whom, with John Adams, “we are mainly indebted for the
Constitution of the United States.”®® These men made their influen-
tial commentaries “a repository of Hamiltonian principles of order
and justice, and generations of lawyers who barely knew Hamilton’s
name were led subtly into the paths he had trod.”®

Conclusion

Hamilton’s jurisprudence has of course not survived in full form over
the course of US history. This is the way of most legacies, and his
was hotly contested from the beginning. Subsequent generations are
shaped in part by them, but they also select, reject, and neglect as-
pects of that heritage as outcomes of their own thought and political
machinations. Over time, legacies distort in myriad ways, to the point
that while we may see their threads running through current affairs,
the present fabric of society bears little resemblance to what came be-
fore. Hamilton’s judicial review, for example, constitutes a prominent
and continuous thread, a lasting legacy from the founding era, and
yet he and his colleagues would likely be stunned to see how the prac-
tice played out in subsequent history.

The same can be said for his other enabling doctrines for energetic
government. The liberal construction of law with implied powers to
meet every exigency, the prominence he gave to the supremacy clause,
his broad interpretation of executive and congressional powers, his
case for a robust, professional military establishment, and his unflinch-
ing support of taxing and spending for the general welfare are threads
appropriated especially in times of war and depression in American
history. His doctrines were at times reviled and rejected, thrown into
latency, and then rejuvenated as critical precedents in the next crisis,
usually without attribution and with the gloss and permutations of sub-
sequent eras. Their relevance today can hardly be denied and is in fact
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confirmed by the heated and persistent attacks of states’ rightists and
strict constructionists who want to gut the domestic side of the federal
establishment. Plus ¢a change, plus c’est la méme chose. The republic has
endured mind-boggling change but has done so primarily through a
politics grounded in arguments over constitutional propriety. In such
debates, Hamilton remains the weightiest of figures.



4
Administrative Responsibility

The ingredients which constitute safety in the republican sense
are a due dependence on the people, and a due responsibility.
—Federalist essay 70

It is remarkable that the Constitution has everywhere used the
language “Officers of the United States,” as if to denote the
relation between the officer and the sovereignty; as if to exclude
the dangerous pretension that he is the mere creature of the
Executive; accordingly, he is to take an oath “to support the
Constitution,” that is, an oath of fidelity to the Government; but
no oath of any kind to the President.

—Hamilton, The Examination (1802)

Administrative responsibility in a republic necessarily entails consid-
eration of sources of authority, the relation of administrative officials
to various principals, appropriate character for administrative offi-
cials, the ways in which they are held accountable and to whom, and
the values they apply to public policy. Chapter 1 explained that Ham-
ilton believed the people constituted the ultimate sovereign authority
moderated through the constitution and moral obligations of natural
law. Public officials possess plenary powers adequate to fulfilling the
ends prescribed in that constitution, and they are both enabled and
held accountable through a complex partition of powers. Chapter
2 illustrated how the three branches blend and delegate significant
powers to the public administration primarily, though not exclusively,
through the executive branch. Hamilton’s designs included ample
room for independent boards and quasi-governmental entities. Chap-
ter g explained how Hamilton’s constitutional jurisprudence estab-
lished rule by law as the foundation for responsible governance and
how the Constitution provided a platform from which to launch ambi-
tious and far-reaching plans for the development of a complex politi-
cal economy and supporting military defenses. This chapter illustrates
(1) the type of character Hamilton deemed appropriate for respon-
sible subordinate officials, (2) how he helped articulate a standard of
public-spiritedness and professionalism quite different from the feu-
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dal standard that prevailed in European governments at the time, and
(g) the type of public morality he deemed most appropriate for guid-
ing the discretion of public officials in the formation and execution of
the public policies he believed to be central to a commercial republic.

Hamilton’s republican theory and constitutional jurisprudence nor-
matively grounded his approach to administrative responsibility. The
title quotations above clearly indicate that he believed public admin-
istrators are ultimately accountable to the people through the Con-
stitution and to its root principle of rule by law. Thus, no simple hier-
archical and instrumental relationship defines the nature and scope
of their responsibilities. They must exercise discretion to maintain
proper institutional relations among their many principals as well as
with the general public and to formulate the policies and broad tasks
of executive administration outlined in Federalist essay 772. Clearly im-
plied in the quotations above is the possibility that bureaucrats may
have to resist or even disobey the demands of superiors for the sake of
protecting the public’s interest in preserving the rule of law, as well as
for preventing perversion of the public good for private gain. Admin-
istrative responsibility is therefore suffused with the tension between
subordination and autonomy in service of the people. Hamilton be-
lieved that effectively maintaining this tension required certain quali-
ties of character as well as proper incentives and external precautions
against abuse of discretion.

Emphasis on Public Integrity

To Hamilton, public and institutional scrutiny secured through checks
and balances would help limit the “spirit of favoritism in the presi-
dency, and tend to prevent the appointment of unfit characters from
state prejudice, from family connection, and from personal attach-
ment, or from a view to popularity.”! He argued this point relative
to European regimes that suffered far greater abuses and inherent
forms of corruption arising from feudal culture, where no distinction
between private and public interests existed. Many older American
founders inherited that feudal mindset and thus found it difficult to
separate their private interests from their public duties. Hamilton had
personally witnessed colleagues and friends readily conflate the two.?
On several occasions he remarked with abhorrence the deleterious
effects of such actions on the national character and the public good.

He expressed utter disgust with this behavior during the Revolu-
tionary War as he discovered extensive profiteering in the arena of
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military procurement. He was so incensed that he confided to his close
friend, John Laurens, “I whisper a word in your ear. I hate money mak-
ing men.” One case in particular prompted his publishing three early
letters as Publius, the figure who had overthrown Roman kingship and
established the republican foundation of the government.* Samuel
Chase, a Maryland congressman and future Supreme Court justice,
provided insider information to associates about a congressional plan
to supply the French fleet with flour. They cornered the local market
to drive up the price to their benefit. Hamilton condemned the action
as the worst kind of opportunism, taken by “a man appointed to be
the guardian of the state.” He is “forgetful of the solemn relation in
which he stands” with the public and “descends to the dishonest arti-
fices of a mercantile projector.” He “sacrifices his conscience and his
trust to pecuniary motives.” As such, “there is no strain of abhorrence,
nor punishment which may not be applied to him, with justice.” Such
persons “ought to feel the utmost rigor of public resentment, and be
detested as a traitor of the worst and most dangerous kind.”

One can understand Hamilton’s anger given his role as adminis-
trative aide-de-camp to General Washington, wherein he witnessed
severe want of every necessity among allies and troops, but his irrita-
tion stemmed as much from their general effect on public office and
public trust in a republic. Notably, he was concerned about the public
character and reputation of these officials while expressing little con-
cern about their private moral character. In the third letter of Pub-
lius, he remarked that he would let any defects of Chase’s private char-
acter pass untouched, that it was “enough to consider you in a public
capacity” as a member of Congress. “The station of a member of Con-
gress, is the most illustrious and important of any I am able to con-
ceive. He is to be regarded not only as a legislator, but as a founder
of an empire. A man of virtue and ability, dignified with so precious
a trust, would rejoice that fortune had given him birth at a time, and
placed him in circumstances so favourable for promoting human hap-
piness. He would esteem it not more the duty, than the privilege and
ornament of his office, to do good to mankind; from his command-
ing eminence, he would look down with contempt upon every mean
or interested pursuit.”®

Hamilton understood full well the importance of public integrity
at that early stage of the republic. As Chernow puts it, “Hamilton ex-
pected that someday the struggling confederation of states would be
welded into a mighty nation, and he believed that every step now
taken by politicians would reverberate by example far into the fu-
ture.”” While a politician’s private life might exhibit serious moral fail-
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ings, these should be tolerated so long as they did not compromise
one’s public responsibilities. McDonald notes one of Hamilton’s fa-
vorite insights from Vattel, who argued that “private morality and pri-
vate behavior were no reliable measure of performance in office. Men
were in fact likely to behave more morally when acting in a public ca-
pacity than when acting privately.” McDonald further observes that
“the founding generation of Americans abounded with personally cor-
rupt men who nonetheless, out of a sense of duty and love of country,
served the nation well.”® For Vattel and Hamilton, a vigilant populace,
ever mindful of their elevated status in a republic, could be combined
with an array of institutional checks and proper incentives for public
officials to induce most of them to act honorably in public life.

Thinking thus, Hamilton crafted a new sense of public profession-
alism very different from that found in the British system, which at
that time put public servants in a relation of fealty (absolute loyalty)
and patronage to the sovereign King.” They became the King’s prop-
erty and his loyal instruments in a rivalry of power with Parliament
and its control over the purse. Hamilton characterized that arrange-
ment as one bottomed on corruption (mainly through sinecure and
graft) and thus as normatively incompatible with US constitutional
governance. In the American republic, the president presides over
subordinates who share in public (not royal) power and in responsi-
bility for things that advance the general welfare of a sovereign people.
Thus, to be honorable, a public official’s duties and sense of obliga-
tion are redirected to the public good, to one’s reputation, which de-
pends entirely on demonstrated good faith to the people through the
governing process and on public achievement or results. This raised
merit and honorable service above all other criteria for holding pub-
lic office.

Federici identifies strong parallels in Hamilton’s thought with Cicero’s
essay On Duties, a work Hamilton had taken to heart early in his educa-
tion. Cicero emphasized honor and duty, which, though obligatory in
all walks of life, are especially pertinent to life in a republic. “The good
man will never, for the sake of a friend, act contrary to the republic,
to a sworn oath, or to good faith.”'’ Federici succinctly defines the
two virtues: “Honor requires a greatness of spirit that lifts individuals
above immediate self-interest to a place where virtue and benefit are
joined. Cunning, deceit, and cruelty are contrary to what is honor-
able. Although the use of such means may sometimes seem beneficial,
they will undermine the greatness of spirit on which honor and duty
depend.” It is the official’s duty to pursue the public interest, even to
the sacrifice of his or her immediate interests. Duty requires the quali-
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ties of disinterestedness, magnanimity, moderation in policy, and jus-
tice tempered by mercy, even toward “enemies in war, slaves, and for-
eigners”—all of which contributed to Hamilton’s sense of liberality.'!

As Federici indicates, few scholars “acknowledge the degree to
which Hamilton’s constitutional theory depends on quality of char-
acter.” Many “overstate [his] and the American framers’ emphasis on
lower human motives.” Both his words and actions “can be considered
a reconstitution of older views that incorporate modern ideas,” espe-
cially as found in writers such as David Hume, who provided a syn-
thesis of self-interest and virtue through the hierarchy of passions.'
Hamilton demonstrated his devotion to the abovementioned virtues
throughout his life, with only occasional lapses in moments of despair.
They culminated in an impressive show of public-spiritedness and de-
sire for fame during his tenure as secretary of the treasury.

Fame and Public-Spirited Professionalism

Many of the founders jealously guarded against any threat or embar-
rassment to their public reputations. They avoided abuses of public
office that might tarnish a reputation, and pursued policies that they
believed would garner fame in the eyes of future generations. Ham-
ilton’s correspondence with colleagues is replete with expressions of
concern for one another’s reputations. Should someone directly im-
pugn a reputation, the act demanded a quick and even panicked
response, seeking immediate apology and retraction lest the matter
precipitate an affair of honor—a polite reference to duels. Correspon-
dence therefore manifested carefully written language with highly dip-
lomatic expressions, protocols, and titles of respect, especially when
conveying disagreement, lest someone take offense. When personal
letters broached criticism, they artfully directed attention to issues
and problems rather than to persons and treated the affected parties
with great delicacy."

The prospect of gaining esteem from one’s colleagues and from
future generations animated Hamilton’s desire for public service. He
adhered to Hume’s theory of the hierarchy of passions from baser to
nobler, with fame being the noblest because it approximated the love
of virtue itself." This connection of passions and interests provided
him with a motivational set oriented in important ways to what we
now call professionalism. Its attributes included a high level of matu-
rity cultivated through rigorous training and tested through experi-
ence, a sincere respect for colleagues and the public, a grave sense of
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public responsibility, and a studied independence that preserved the
capacity for sound judgment.'” On these matters he led by example.
He brought an unmatched level of expertise and experience in finan-
cial policy and organizational management to the new Treasury De-
partment. He displayed a high level of public decorum and instructed
his employees at length on its proper exercise in relation to the pub-
lic they served—no haughtiness or imperious attitudes allowed. He
carefully avoided even the appearance of conflict of interest with his
public duties, refraining from all investments and market activity even
remotely tied to Treasury policies, and then issued a rule barring any
employees with official influence on Treasury policy from trading in
government bonds and securities.'® He suspended his legal practice
and cut off all private sources of income to avoid any suspicion of con-
flict of interest, and he concentrated his energy solely upon his offi-
cial duties, even though his salary at Treasury was so meager that he
fell near to financial ruin during his years in office.'”

Hamilton’s independent judgment, cogent reasoning, and exhaus-
tive research became indispensable to President Washington, espe-
cially as policy conflicts arose between rivals and their emerging po-
litical parties. He won so many of these battles because he conducted
far more research and mounted more compelling policy justifications
than any of his opponents. Jefferson considered him a “colossus against
the Republic party.” President Washington brought his own sound
judgment and gravitas to bear with colleagues and the public, while
Hamilton supplied the arguments and detailed information. Chernow
characterizes their relationship as two figures playing against each oth-
er’s weaknesses and complementing each other’s strengths in a mutu-
ally beneficial relationship that was critical to the success of the new
administration.'® The relationship exemplified professionalism, which
Hamilton likened to a bearing of military confidence. Thomas Flexner,
drawing from his biographical research on Washington, finds that
Hamilton “had consistently repelled manifestations of friendship on
Washington’s part, preferring instead ‘to stand on a footing of mili-
tary confidence than of private attachment.””"

The analogy of military confidence is indicative of the proper work-
ing relationship in a constitutional republic among officials who must
balance subordinate status with autonomy. Hamilton asserted that they
should exercise “a firm and virtuous independence” of judgment be-
cause, ultimately, they are beholden to “the people through the govern-
ment.”®” Their professional character ties them to an independence-
conferring principle: rule by reason under law. Externally, the checks
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and balances of the Constitution impose oversight and accountability
to that standard. All decisions must show evidence of at least some
rational basis pursuant to law. Hamilton the lawyer well understood
this, and he brought it to bear in all of his public plans and decisions
with direct references to applicable laws. Internally, one’s professional
bearing hinged on fidelity to this principle in league with merit, and
thus on the avoidance of rule by will, caprice, and abject loyalty. He
therefore disdained appointments of “persons whose chief merit is
their implicit devotion to their superior’s will and to the support of a
despicable and dangerous system of personal influence.” Far be it, for
example, that anyone permit “a glaring attempt to transform the ser-
vants of the people into the supple tools of Presidential ambition.”?!

Hamilton wanted “men of quality and weight who sought to win a
name for themselves” as public officials in their own right.?? The term
“weight” applies in three ways. First, it relates to the sense of honor
that grounds the conscience and defines moral limits beyond which
the individual officer will not go. The official must maintain moral
lucidity about such limits. Second, it connotes the weighty nature of
their duties and, third, it applies to the stability and system these of-
ficials bring to the government as a whole. A perusal of Hamilton’s
many Treasury circulars (memos of instruction, standard procedures,
and policy rules) to his far-flung subordinates reveal his awareness
of their actual (if not official) impact on public policy in their own
spheres and the probity and consistency required in their conduct—
especially when making enforcement decisions that immediately af-
fected public attitudes about the new government. These qualities
contribute to public-spiritedness, a concept associated with patriotism
that emerged in seventeenth- and eighteenth-century England as part
of recurring efforts to balance public access and inclusion with the
needs of security and order. Britains wrestled continuously with new
liberties claimed in the wake of the Glorious Revolution of the late
1680s. Officially, the public was deemed to include only the various
divisions (such as Court and Country parties) of the propertied elite,
but public-spiritedness reflected the aspiration to rise above those di-
visions with policies aimed at achieving an overarching harmony of
interests.”” The attitude and virtues displayed by Hamilton and in-
tended for his cadres of professional public servants seemed aimed
at the same thing, though tailored to a constitutional republic staffed
by people of merit rather than of wealth or birth. His tenure as secre-
tary of the treasury provides ample evidence of this aim.

As mentioned earlier, the Treasury Department attracted Hamil-
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ton’s interest because its reach extended into all affairs of the gov-
ernment and because its policies would impact the new nation im-
mediately and with dramatic effect. Jacques Necker’s three-volume A
Treatise on the Administration of the Finances of France profoundly influ-
enced him in this regard. Hamilton had read it soon after its publica-
tion in 1785. His Treasury reports and correspondence (especially his
reports on public credit and manufactures) “are replete with quotes,
paraphrases, and parallels to his work.”?* Of note here is Necker’s de-
scription of “the qualities necessary for greatness in a minister of fi-
nance,” a position hardly fit for the faint of heart and requiring an ex-
ceptional level of devotion to the public good. “There are men whose
zeal ought not to be cooled: such are those who being conscious that
they are qualified for great things, have a noble thirst for glory; who
being impelled by the force of their genius, feel themselves too con-
fined within the narrow limits of common occupations; and those,
more especially, who being early struck with the idea of the public
good, meditate on it, and make it the most important business of their
lives. Proceed you, who after silencing self-love find your resemblance
in this picture.”® These words pair well with Hamilton’s in Federalist es-
say 72, where he again spoke of the “love of fame, the ruling passion
of the noblest minds, which would prompt a man to plan and under-
take extensive and arduous enterprises for the public benefit.”* It fu-
eled his public-spiritedness and led him into work that friends warned
would jeopardize his reputation. Ministers of finance suffered from
intense suspicion and scrutiny over work that few understood, much
less appreciated. It is also significant that Hamilton’s Federalist essay 72
addressed fame in the midst of his review of the ingredients of execu-
tive energy—unity, duration, adequate support, and competent pow-
ers. In combination with institutional checks, they would help make
power safer to wield. This reasoning applied in similar fashion to the
subordinate echelons of the public service.

Duration and the Accoutrements of a Responsible Career
in the Public Service

Hamilton argued that, as with senators, judges, and the president,
subordinate public servants should enjoy long tenure to bring agency
policies to fruition. They could invest their time and develop a sense
of ownership in their duties. Without that, the temptation to abuse the
office for private gain was enhanced rather than diminished. More-
over, longer duration seemed essential for ensuring some permanence
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and stability in administration. Frequent turnover would, in Hamil-
ton’s words, “occasion a disgraceful and ruinous mutability in the ad-
ministration of the government,” and thereby erode the public’s con-
fidence.?” Lynton Caldwell concludes that he “clearly favored lengthy
tenure of public office, consonant always with good performance and
responsibility.”*® Hamilton explained his position in the Lucius Cras-
sus essays (The Examination) in 1802. He wrote these essays mainly in
defense of judges who were threatened with removal through repeal
of the Judiciary Act of 1802, but in doing so, he remarked more gener-
ally upon the status of all officers under the Constitution: “Every office
combines two ingredients of an interest in the possessor, and a trust
for the public. Hence it is that the law allows the officer redress by a
civil action for an injury in relation to his office, which presupposes
property or interest. This interest may be defeasible at the pleasure
of the government, or it may have a fixed duration, according to the
constitution of the office. The idea of a vested interest holden even by
permanent tenure, so far from being incompatible with the principle
that the primary and essential end of every office is the public good,
may be conducive to that very end by promoting a diligent, faithful,
energetic, and independent execution of the office.”®

He did not argue that permanent tenure is required under the
Constitution, but he clearly believed it compatible and preferable.
The specified term, permanent or otherwise, would be subject to law
because the “office is holden not of the President, but of the Nation.”
To his way of thinking, long duration, like unity, should be a general
principle subject only to specific exceptions. He did justify rotation in
office where, as in the case of quasi-public agencies such as the Bank
of the United States, “private opportunities and public responsibility
were too closely interwoven to make the permanent tenure of direc-
torships by the same individuals acceptable to the public or desirable
to the government.” In general, though, rotation of offices should be
avoided. “I am convinced that no government, founded on this feeble
principle, can operate well.”*

As indicated in chapter 2, Hamilton made evident his concern for
duration among high subordinates in Federalist essay 7777, arguing that
removal of high office-holders required the concurrence of the Sen-
ate. He never wavered in his belief that subordinate officers, even po-
litical appointees, should hold their offices beyond the tenure of the
president who appointed them. Rather, as will be shown, he advised
that they consider voluntary resignation if they came to fundamental
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disagreement over executive policy, and there is no record of him ever
advising Washington to summarily dismiss such an official.

Furthermore, subordinates at all levels required long tenure be-
cause of the complicated nature of national governance. National
policies require extensive coordination and complex administrative
processes, as well as a wide variety of professional and technical com-
petencies, even at the street level. As Caldwell notes, unlike many of
his political opponents, Hamilton “did not believe the duties of office
so simple that any person of ordinary ability could fulfill them.”*" His
proposals for industry regulation and promotion, financial policy and
management, a diplomatic corps, and professional naval and military
organizations would require stable, expert-based government. The
public administration would therefore entail a vast array of offices
staffed by a career service, both military and civil. Caldwell argues that
Hamilton’s industrial policy alone foreshadowed the formation of a
sophisticated career civil service.”® Hamilton’s advice concerning the
“necessary accoutrements” for subordinate officers lends more evi-
dence to this point.

Hamilton intended the accoutrements of office to include (1) suf-
ficient pecuniary reward in order to live in style appropriate to one’s
station—a matter of professional dignity; (2) symbolic accessories and
recognition, which stimulate a sense of honor and pride in public
service; (g) a reasonable prospect of gradual promotion or advance-
ment in responsibilities and rewards to recognize exertion, talent, and
qualification; and (4) powers sufficient to excite officials about the
prospect of making a real difference in office and thereby to distin-
guish themselves through their achievements.** He stood out among
his peers as an advocate for adequate remuneration of career offi-
cials. “It is in itself just and proper, that all who are in the public ser-
vice, should receive adequate rewards for their time, attention and
trouble.” He lamented Congress’s tendency to skimp on rewards for
office, so much so that in 1797 he felt compelled to write that “pub-
lic office in this country has few attractions.” Pay and benefits were “so
inconsiderable as to amount to a sacrifice to any man who can employ
his time with advantage in any liberal profession.” These conditions
weakened even the most virtuous individual’s resolve and commit-
ment to public service.** Good pay for public officials entailed small
cost compared to that of the incompetency and irresponsibility fos-
tered by low pay. “Experience will teach us that no government costs
so much as a bad one.” He wanted salaries tied to status. They should
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be high enough to allow public officials to live in a manner appropri-
ate to their interests and station—where one’s interests coincide with
one’s duties. A person must see that the many challenges of public of-
fice are worth accepting and that they will enjoy the social perks that
come with such status.”

Adequate salaries also reduce the temptation to abuse of office over
the course of a career. This was an important consideration, especially
for street-level Treasury officials such as revenue collectors and cus-
toms inspectors. Hamilton argued that the “security of the revenue
operations turns principally upon the officers of the lowest grade.” It
would, therefore, be wise policy to pay them enough to “prevent the
temptation, from indigence, to abuse the trust.” Interestingly, he also
recommended exempting these officials from the strictures of the con-
flict of interest law that forbade “all officers of the United States con-
cerned in the collection or disbursement of the revenues thereof from
dealing in the funds or debts of the United States or of any state.” He
viewed that clause as unnecessary and inconvenient for those lower
officials who had “no official influence upon Treasury policy.” Allow-
ing them to deal in public funds or debt instruments would “increase
their personal interest in the exact collection of the revenue.”®

Hamilton demonstrated his interest in securing important sym-
bolic rewards for public officials through his rapt attention to mili-
tary dress. In 1799, as Inspector General, he noticed that some mili-
tary hats for new recruits were of poor quality, were the inappropriate
style, and came without accessories such as buttons, loops, and bands.
He objected strongly to this, saying, “Nothing is more necessary than
to stimulate the vanity of soldiers. To this end a good dress is essen-
tial or the soldier is exposed to ridicule and humiliation.” The hat
“ought to be delivered with its furniture complete,” for the men could
not and should not be expected to procure the accessories for them-
selves.’” Chernow notes that Hamilton attended to such matters at all
levels of office, even for President Washington, with meticulous atten-
tion to design, etiquette, and protocol. He designed military housing
for each rank, devised carefully orchestrated manuals for drill, and
even conducted time and motion studies with vibrating pendulums
for establishing the “ideal length and speed of the marching step”™—
an early foray into the methods of scientific management.” He ad-
dressed these improvements as much for the sake of bearing and de-
corum as for efficiency and effectiveness.

Finally, Hamilton deemed opportunities for promotion as essential.
They helped especially to mitigate the effects of low pay and benefits
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at the lowest grades.*® Furthermore, where “pecuniary compensations
are moderate, special compensations to officers for special or extra
service” are necessary, and the officers should be provided “indemni-
fications for extra expenses in peculiar situations.”” Such provisions,
Lynton Caldwell observes, indicate that Hamilton clearly intended a
“public service open to all able men of moderate means.” Without ade-
quate compensation and opportunities for promotion, only “the few
possessed of wealth and leisure” would hold higher positions, while
“mediocrity [prevailed] at the bottom of the administrative struc-
ture.”*! Hamilton exemplified the able man of moderate means and
humble origins, and his distinctly republican orientation to merit and
office-holding belies the mistaken impression that he desired a gov-
ernment run by a wealthy class. Indeed, he intended his measures to
serve as at least a modest bulwark against both state encroachment
and the inevitably oligarchic tendencies of capitalism—a matter de-
veloped more fully below as an aspect of his public morality.*?

Balancing Subordination and Autonomy in Practice

At the higher reaches of executive administration, Hamilton desired “a
working unanimity among the members of the administrative family,”
as Caldwell characterizes it, in hopes of achieving unified positions on
public policy and bolstering public confidence.* And yet these mem-
bers must also possess a great degree of independence because they
were expected to bring ambitious policy agendas into office. They
should strive for harmony with their peers within the bounds of their
convictions and sense of the public good. If senior executives came
to view an administration’s policies as broadly contrary to their view
of the public good, then Hamilton advised resignation to avoid em-
barrassing the administration with internal squabbles and to pursue
their opposition externally. Such persons are better fitted to serve the
people outside the administration. “Let him not cling to the honor or
emolument of an office . . . and content himself with defending the
injured rights of the people by obscure and indirect means.”*!

In his Mettellus essays (1792), prompted by Jefferson’s increasing
differences with him over policy, Hamilton argued that a subordinate
of the president should display a “firm and virtuous independence
of character, guided by a just and necessary sense of decorum.” He
should “never sacrifice his conscience and his judgment to an office,
... [he is no] dumb spectator of measures which he deems subver-
sive to the rights or interests of his fellow citizens.” He should “avoid
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a false complaisance” and always observe “the higher duty, which he
owes to the community.” However, if he disapproved of measures in
another department, he “ought to manifest his disapprobation, and
avow opposition, but out of an official line he ought not to interfere
as long as he thinks fit to continue a part of the administration.” This was es-
pecially the case when the contested measure had successfully passed
into law. Then a “contrary conduct is inconsistent with his relations
as an officer of the government, and with a due respect as such for
the decisions of the legislature, and of the head of the executive de-
partment.”® So it was appropriate to speak out against policies one
opposed, but to go further by trying to subvert an established policy
through one’s office crossed the line.

With respect to the relations of department heads to Congress,
Hamilton generally held that they served as agents of the president
and therefore were not formally subject to congressional supervision.
However, as described in chapter 2, the Treasury Department neces-
sarily exhibited ambiguity in this regard, and Hamilton often played
both sides of the fence. The Treasury Act of 1789 required direct re-
porting by the comptroller of the treasury to the House, and Hamilton
in his role sought direct access to its sessions. He was rebuffed, mainly
for fear by Jeffersonian Republicans of his rhetorical powers. On the
other hand, in 1794, he contested the House’s superintendence of
decisions he made pursuant to existing statutes and to verbal authori-
zations from President Washington. “The proper inquiry for the Leg-
islature must be, whether the laws have been duly executed or not; if
they have been duly executed, the question of sufficiency or deficiency
of authority, from the President to his agent, must be to the Legisla-
ture, immaterial and irrelevant.” To do otherwise would “interfere
with the province of the Chief Magistrate.”® This clearly supports ro-
bust executive power, but it does not equate with the unitary executive
theory subsequently advanced by Andrew Jackson, who argued that
Congress had no business directing or delegating powers by law to ex-
ecutive subordinates. Hamilton recognized that direct congressional
delegation and limited forms of supervision even over street-level of-
ficials were at times necessary, such as when authorizing collectors of
the customs to bring suit for nonpayment of taxes.

Within the realm of departmental administration, Hamilton articu-
lated standards for relations between superiors and subordinates and
for a range of discretionary powers. These are found mainly in his
Treasury circulars and letters and are notable for their emphasis on
harmony and cordiality.*” They are polite, respectful, and direct, and
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they display an openness with regard to his reasoning on the subjects
addressed. Instructions were accompanied by their rationale and a sin-
cere invitation to return comment. When uncertain about the prac-
tical impact of his instructions, he admitted so and strongly encour-
aged subordinates’ advice for improving and adapting them to local
circumstances. Letters from many of his subordinates in the field indi-
cate that they were very knowledgeable and articulate about applicable
laws and not afraid to offer recommendations for making changes.*®

Much of the Treasury operation was in its infancy and therefore
more tentative than settled in its practices. Accordingly, Hamilton was
hesitant to reproach when things went amiss. He communicated his
impressions of improper or irregular action directly to the employees
concerned and always left open the possibility of misunderstanding.
He also repeatedly asked them for insight on how to improve street-
level operations and reviewed all existing forms and procedures with
them for the sake of simplification and ease in relations with the
public. McDonald notes that, in this regard, Hamilton also tried to
“prevent standardization from degenerating into the kind of bureau-
cratic stupidity in which mindless form-filling is substituted for sub-
stance [by granting] a measure of discretion to collectors in the larger
ports” and improving the “two-way flow of information” in general.*

Hamilton required regular reports of collections and payment data,
responded promptly and supportively when subordinates met com-
plaints by merchants, and provided instructions on how to address
thorny issues. His customs officials had to avoid in their enforcement
actions timidity on the one hand and imperiousness on the other. For
example, he counseled his revenue collectors to immediately file suit
against any default on bonds relative to duties to be paid. Bonds were
considered an indulgence (giving more time for payment of taxes
due) and were not to be permitted to descend to undue procrasti-
nation. A tenor of consistent enforcement had to be set to maintain
the order of finances, though not without limited forbearance.” He
clearly expected good judgment rather than mindless complaisance
from these low-level employees.

Nevertheless, a regular system of communications and instruction
became essential given that most Treasury employees worked in loca-
tions far from the national capital. Many were accustomed to running
things in their own fashion and at times felt hounded by Hamilton’s
close attention. He readily asserted his authority over noncompliant
officials, sought more uniformity and consistency in street-level en-
forcement, and was adamant about bringing simplification and stan-
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dardization in forms and reporting. He stated unequivocally his in-
tent to establish well-reasoned “precedents, and to digest a general
and uniform plan of custom house documents, which will conduce
to order, facilitate business and give satisfaction.”! In doing so, he set
in motion a system that would provide regularity in the eyes of the
public, as well as extensive and uniform customs data for his reports
on public credit and manufactures.

In general, Hamilton seems to have treated subordinates with a
high level of respect, in accordance with his view of them as public
officials with their own standing and significant impact. Correspond-
ingly, he expected a high level of maturity and a grave sense of re-
sponsibility. At times, he presumed too much regarding the motives
of colleagues such as William Duer, his first assistant secretary. Duer
secretly continued to speculate in debt instruments while in office,
which precipitated an embarrassing scandal for the Treasury Depart-
ment and eventually landed Duer in debtor’s prison when his specu-
lation failed. Hamilton refused to help him out of his troubles, and
he eventually died in prison.>

In another instance, Hamilton clarified one aspect of the relation
of authority and discretion among his subordinates in a Treasury cir-
cularin 1792. A situation arose in which some customs officers argued
that they possessed independent discretion concerning the interpre-
tation of law. They relied upon their oath of office as justification to
“pursue [their] own opinion of the meaning of the law.”® Hamilton
responded by plying a distinction between superintending the execu-
tion of law and the actual execution of the duties of office. The power
of superintending includes the power of “settling the construction of
the laws relating to the revenue in all cases of doubt.” The power to
superintend necessarily implies “a right to judge and direct” and an
“obligation to observe” the implementation of such directions. An of-
ficer cannot superintend the execution of law unless “he has a right
to judge of its meaning.” In this case, the secretary of the treasury was
empowered by law “to superintend the collection of revenue,” and
customs officers should conform their conduct to his construction.
Furthermore, “the responsibility for a wrong construction rests with
the head of the department, when it proceeds from him.” This main-
tains a clear line of accountability to the issuer. He also pressed more
broadly the distinction between general superintendents and “those
who are merely superintendents within particular spheres.” The lat-
ter necessarily submit to the former.”*

The general rule, then, was to follow the directions and interpre-
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tations of superintending officer(s). However, as with most general
rules, Hamilton recognized reasonable limitations and exceptions to
limit abuse of authority.”® Subordinates should thoughtfully rather
than blindly obey their superiors and seek clarification in doubt-
ful cases. They should resist instructions that clearly violate law. In
the same circular, Hamilton encouraged “freedom of observation on
any instruction” or interpretation. “I shall constantly think myself in-
debted to any officer who shall give me an opportunity of revising my
opinion, with the aid of his remarks, which may appear to him not
consonant with law, with his own rights, or with the good of the ser-
vice. To every communication of this sort I have always paid, and shall
always pay careful attention. And as often as I can be convinced of
an error, I shall with cheerfulness, acknowledge and retract it.”*® He
seemed genuine in these remarks and to have gained the trust of the
vast majority of his subordinates as a result. It would have been inter-
esting to see his counsel to subordinates who encountered clearly in-
appropriate demands of a superior with an opposite attitude. Unfor-
tunately, I have found no such account.

In the early going at Treasury, Hamilton oversaw execution in great
detail, to the point where at times he micromanaged the affairs of
those officers in whom he lacked sufficient confidence. As the op-
erations developed, however, he steadily delegated more authority
to subordinates, expanding their discretion in particular spheres.
Later in his career, serving as inspector general of the army, he ob-
served the general malaise in departmental management under James
McHenry, noting its “want of proper organization of agents in the
various branches of the public service, and of a correct and system-
atic delineation of their relative duties,” which stemmed largely from
McHenry’s failure to properly delegate responsibilities. “It is essential
to the success of the minister of a great department, that he subdivide
the objects of his care, distribute them among competent assistants,
and content himself with general but vigilant superintendence. This
course is particularly necessary when an unforeseen emergency has
suddenly accumulated a number of new objects to be provided for and
executed.”” Hamilton understood the basics of effective organizing
and good management, and he viewed them as important elements of
responsible administration. Effectiveness is a form of accountability in
its own right and would, he believed, give the national government a
chance to win hearts and minds away from state and local attachments.
On the whole, the Federalist administration governed effectively, won
a surprising degree of public trust and confidence in its operations,
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and left a roughly forty-year legacy of career administrators who qui-
etly weathered the storms of partisan controversy.”®

Responsible Governance and Public Morality

Public morality embraces the idea that it is important to distinguish
in principle the norms for appropriate conduct and decision-making
in governmental relationships from those that are appropriate to per-
sonal relationships. Hamilton took this distinction seriously and with
it helped forge a new sense of public character and obligation appro-
priate to the constitutional republic he helped establish. The Con-
stitution’s principles and values should inform the roles public offi-
cials play, and its underlying premises, as Hamilton saw them, should
inform public policy as well. His public morality thus drew attention
to (1) the problematic condition of human nature, (2) a focus on
power and interests, (3) the requisites and trade-offs of a commer-
cial republic, (4) the weight of experience and evidence, () a strong
juridical perspective, (6) a limited secularity, and (77) an overarching
concern for public confidence and trust in government. Each is wo-
ven into the following analysis.

Lynton Caldwell observes that “Hamilton’s conception of leader-
ship was based on the premise that it is the business of politics to deal
with things as they are and not as they ought to be.” This reflects
the sober realism that underlay much of Hamilton’s political thought
and colored his republican vision. In a searching analysis of his writ-
ings, Federici concludes that Hamilton’s realism was “a composite
of Classical, Christian, and modern ideas” about human nature that
“avoided the extremes of Hobbesian amoral realism and Rousseauistic
romantic idealism.” He was influenced as much by Aristotle, Plutarch,
Tacitus, Cicero, and Augustine as by modern writers such as Hume
and Steuart. Significantly, he did not subscribe to the abstract, modern
liberal notions of a state of nature and social contract. Rather, he viewed
foundings as historically situated and rooted in the permanent ten-
sion between good and evil.®” This belief presumed a dualistic and
paradoxical view of human nature, as illustrated in his Defence of the
Funding System in 1795:

The true politician on the contrary takes human nature (and
human society its aggregate) as he finds it, a compound of good
and ill qualities—endued with powers and actuated by passions
and propensities which blend enjoyment with suffering and
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make the causes of welfare the causes of misfortune. With this
view of human nature he will not attempt to warp or distort it
from its natural direction—he will not attempt to promote its
happiness by means to which it is not suited, he will not reject
the employment of the means which constitute its bliss because
they necessarily involve alloy and danger; but he will seek to pro-
mote his action according to the bias of his nature, to lead him
to the development of his energies according to the scope of his
passions, and erecting the social organization on this basis, he
will favour all those institutions and plans which tend to make
men happy according to their natural bent, which multiply the
sources of individual enjoyment and increase the national re-
source and strength—taking care to infuse in each case all the
ingredients which can be devised as preventives or correctives of
the evil which is the eternal concomitant of temporal blessing.®!

Herein lay a key actuating premise of Hamilton’s designs and policies
for the new republic. No human good goes unblemished, so every in-
stitution and policy contains flaws against which officials must place
“effectual precautions and preventives.” Correspondingly, this made
him critical of those who “content themselves with exposing and de-
claiming against all sides of things and with puzzling & embarrassing
every practicable scheme of administration which is adopted.”®* The
likelihood of flaw or abuse should not defeat a policy whose general
effect is beneficial. “The truth is in human affairs, there is no good,
pure and unmixed; every advantage has two sides, and wisdom con-
sists in availing ourselves of the good, and guarding as much as pos-
sible against the bad.”%

Furthermore, the very successes or achievements gained through
effective policies may well contribute to their eventual decline or un-
doing—such as when having achieved conditions of prosperity, people
begin to think the institutions or practices that brought them about
are no longer necessary. Self-deception is a natural tendency of the
human condition, and more often than not itis the product of hubris.
Throughout his life, Hamilton alluded to this condition with a variety
of maxims, such as “the natural consequence of success is temerity”
and the idea that those who govern must guard against the effects of
the condition in the course of public policy.®* Governance is mired in
continuing struggle with this condition, so maintaining stable institu-
tions and policies presents constant challenges, even in a system de-
signed to play competing interests against each other. He rejected the
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idea that such a system would automatically self-correct. Leadership
at all levels of public service must play a critical and balancing role.

It follows that because human beings are incapable of perfection,
politics should attend to the art of the possible. As discussed in chap-
ter 1, this did not mean adherence to the status quo. That would trap
a primitive nation forever in its dreadful circumstances. Rather, pub-
lic officials should draw on the deep-seated inclinations common to
their people and produce measures that develop and channel them
for beneficial ends. Within the context of constitutionally limited gov-
ernment, Hamilton believed this meant improving the material con-
ditions for ordered liberty through a political economy into which
the diverse ambitions and interests of the populace can be channeled
and then enhancing the procedural fairness of, and access to, the
governing system. However, giving sway to basic inclinations does not
guarantee success. Human beings are motivated by all kinds of things,
and some are less well suited to durable interests than others. Distin-
guishing among these is a matter of political prudence.

Hamilton’s prudence was grounded in reflection on experience
both historical and personal, and it led him to eschew “political em-
pyrics” who “travel out of human nature and introduce institutions
and projects for which man is not fitted”® or who contrive systems
that may be mathematically or geometrically elegant but bear little
relation to the contingent world of politics. These were the products
of “over-driven theory” that led him to observe “how widely different
the business of government is from the speculation of'it,” and so too
the “energy of the imagination dealing in general propositions from
that of execution in detail.”*®

As illustrated in the next chapters, Hamilton’s attention to admin-
istrative detail and exhaustive research usually won the day against
proponents of such theories. On that basis, he criticized some core
doctrines of Physiocratic and laissez-faire theory for their abstract sup-
positions, especially that only agriculture produced surplus value and
that the invisible hand of the market should supplant public leader-
ship and intervention as a surrogate for the public good. Hamilton
had learned from experience, as well as from Adam Smith and James
Steuart, that real gains in value can be accomplished through com-
merce and manufacturing to even greater degrees than through ag-
riculture. The refinement of agricultural staples into more diverse
foodstuffs, for example, increased the outlets for trade and thereby
increased value for all parties beyond that of mere subsistence. Entre-
preneurialism guided into such activities becomes a source of value to
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both public and private life, and governments play a vital role in stimu-
lating it. Hamilton clearly applied a public dimension to the way en-
trepreneurialism should develop and how it could be used for public
benefit—a point reiterated more recently by Mark Moore in his work
on public entrepreneurship.®’

Furthermore, the generation of value and wealth ultimately rested
in Hamilton’s mind on the establishment and preservation of public
trust. This is as central to financial credit and economic confidence
as it is to confidence in government. Politics and economics were to
his mind inextricably linked, the latter being a species of the former.
The synthesis formed the new science of the era (political economy),
and Hamilton was one of its ablest students. He quickly grasped the
significant insight that if people believe something has or will have
value, then even its anticipation can become of source of wealth if but-
tressed institutionally. As will be shown in the next chapter, Hamilton
believed it the national government’s role to both stimulate and re-
strain this wealth-creating dynamic to avoid wanton speculation and
resulting boom-and-bust cycles that would destroy confidence. The
system requires carefully adapted regulation and consistency from a
source outside the markets themselves, and the national government
is best suited to fulfill that role.%®

The generation of wealth, however, also presents its own problems.
Hamilton freely admitted that “great power, commerce and riches

.. may in like manner be denominated evils; for they lead to inso-
lence, an inordinate ambition, a vicious luxury, licentiousness of mor-
als, and all those vices which corrupt government, enslave the people
and precipitate the ruin of a nation. But no wise statesman will re-
ject the good from apprehension of the ill.” This thinking led him to
a troubling but prudent conclusion. At the New York Ratifying Con-
vention he argued that vices are inevitable under any conditions but
that some kinds of vice may be more useful than others to a commer-
cial republic. “Experience has by no means justified us in the suppo-
sition that there is more virtue in one class of men than in another.
Look through the rich and the poor of the community; the learned
and the ignorant. Where does virtue predominate? The difference
indeed consists, not in the quantity but kinds of vices, which are in-
cident to the various classes; and here the advantage belongs to the
wealthy. Their vices are probably more favorable to the prosperity of
the state, than those of the indigent; and partake less of moral de-
pravity.”® Hamilton the realist would take advantage of the rich and
their vices for public benefit. This did not mean, as some have argued,
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that he favored the dominance of a wealthy elite, for he fully under-
stood that wealth translates into power, and power of any kind must
be checked. In the Constitutional Convention, he stated unequivo-
cally that the few and the many “ought to have power, that each may
defend itself against the other.”” As Michael Chan indicates, he be-
lieved a number of conditions in society would help mitigate the ten-
dency toward growing economic inequality. Hamilton remarked in
the same speech that abolition of primogeniture and entail (inheri-
tance by eldest son only, women entailed) and “the present law of
inheritance making an equal division among children . . . will soon
melt down those great estates, which if they continued, might favor
the power of the few.” He foresaw an end to the dominance of the
landed gentry in the thirteen states. House elections from larger dis-
tricts would also help dilute their influence over the populace. Re-
districting would matter, and one of its core criteria should always
include balancing power among classes.”" And finally, an adequately
paid public service open to all classes should serve as a check on the
influence of the rich in the halls of government and contribute to
the emergence of a middling class. He argued that “the character
and success of republican government appear absolutely to depend
on this policy.””? However, as Chan also observes, Hamilton still “con-
ceded that as America became richer, it would be more difficult for
poor men of merit to rise from obscurity and wield the reins of gov-
ernment.” He made this point early in his career and seems never to
have abandoned it. Said Hamilton: “While property continues to be
pretty equally divided, and a considerable share of information per-
vades the community; the tendency of the people’s suffrages, will be to
elevate merit even from obscurity. As riches increase and accumulate
in few hands; as luxury prevails in society; virtue will be in greater de-
gree considered as only a graceful appendage of wealth, and the ten-
dency of things will be to depart from the republican standard. This
is the real disposition of human nature: It is what neither the honor-
able member nor myself can correct. It is a common misfortune that
awaits our state constitution as well as all others.””

The ongoing challenge of a commercial republic is to stave off the
oligarchic tendencies of wealth for as long as possible and to find ways
to mitigate its effects as it ensues. And yet, Hamilton’s realism con-
vinced him of Aristotle’s aphorism that regimes tend to die from an
excess of their own virtues. For a commercial republic the accumula-
tion of wealth would gradually take its toll. Like the rest of the found-
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ing generation, Hamilton expressed serious doubts about how long
the republican experiment could last, but that did not stop him or
his colleagues from the venture. Their republican design, with its at-
tention to limiting the play of power, held some hope for durability.

Preoccupation with Power

Hamilton’s preoccupation with power shows most prominently in his
Federalist essays, which of course were focused on the proposed design
of the Constitution and how it avoids tyranny through the constraints
of separation of powers and checks and balances. The Federalist is well
known for its negative view of human nature, and Hamilton is often
accused of holding the darkest view of it among the founders. How-
ever, as Forrest McDonald indicates, Hamilton followed David Hume
in adopting the supposition of human venality as a matter of pru-
dence, though not of fact. Hume stated that, “in contriving any sys-
tem of government, and fixing the several checks and controls of the
constitution, every man ought to be supposed a knave; and to have no
other end in all his actions, but private interest. By this interest, we must
govern him, and by means of it, make him, notwithstanding his insa-
tiable avarice and ambition, cooperate to the public good.””* Impor-
tantly, Hume added that this maxim is “true in politics though false
in fact.” Hamilton took that caveat seriously. One assumes the worst
in human nature as a matter of prudence in designing a government.
In matters of general governmental policy afier establishing a govern-
ment, he adopted a more balanced, empirical view of human nature.
In defending his Treasury policies, for example, he argued that “the
true politician takes human nature (and society its aggregate) as he
finds it, a compound of good and ill tendencies, embued with pow-
ers and actuated by passions and propensities which blend enjoyment
with suffering and make the causes of welfare the causes of misfor-
tune.”” Even in his Federalist essays, the picture of human nature is not
as dark as some characterize it. In essay 76, he argued that the “sup-
position of universal venality . . . is little less an error than the supposi-
tion of universal rectitude” because the embrace of “delegated power
implies that there is a portion of virtue and honor among mankind,
which may be a reasonable foundation of confidence.”

That said, the durability of the regime and its policies must still rely
on a sober sense of human limitations. This became most evident in
his approach to military and foreign policy. There, it had to do with
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maintaining a balance of power among nations to deter aggression on
a grand scale and with focusing on cool calculation of mutual interests
in forming alliances, determining maritime laws, and upholding the
law of nations. Relations between countries require a different kind
of thinking than do relations among colleagues or friends. For ex-
ample, one must restrain the tendency to act toward other nations out
of gratitude or to demonize them as evil enemies, because such senti-
ments are personalizing, and nations are not persons. Rather, they are
entities through which the interests of their people are conveyed, and
these are matters for bargaining and diplomacy, not gratitude or re-
fined “metaphysical niceties about the justice or injustice” of a cause.
The latter are seldom amenable to clear definition and calculation
and thus make international relations unstable and less predictable.
Stability, order, and predictability provide firmer ground for ensuring
obligations of good faith and justice in that arena. Material interests
“are definite and positive, their utility unquestionable [because] they
relate to objects which, with probity and sincerity, generally admit of
being brought within clear and intelligible rules.””® Relations among
nations are potentially so problematic that they must be cast in these
modest, material terms and distanced from emotional displays that
can embitter souls and embolden human aggression.

Finally, the thinking Hamilton employed in these matters flowed as
well from his strong juridical perspective. The Constitution bases gov-
ernance on the rule of law, and through its many legal provisions and
economic powers subjects political and economic disputes to a form
of republican proceduralism. The popular will is conditioned by an ar-
rangement of institutions, processes, and mechanisms through which
the responsibilities of public officials are carried out. In this fashion,
administration by law provides a measure of solidity, and of results,
by preferring material interests and rights to abstract causes. This is
aided greatly by the confining of the ends of republican government
to a lower order of moral goods and the leaving of the higher virtues
and goods of individual and social improvement to other spheres.
Hamilton’s public administration under a limited Constitution is thus
both juridical and secular in nature. The public morality of adminis-
tration is thereby suffused with the language of representation, due
process, equity, accountability, transparency, responsiveness, separa-
tion of church and state, contractual relations, and economic oppor-
tunity. These are the kinds of values that buttressed his sense of re-
publican liberty, the primary end he meant the public administration
to guarantee.
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Conclusion

Hamilton offered a theory of administrative responsibility much
broader in scope than the conventional theories in use today. While
public administrators exercise significant degrees and types of discre-
tion, they are typically treated as instruments of elected and appointed
policy makers. They do not make policy; they just carry it out. The
politics-administration dichotomy remains useful as a means of insu-
lating civil servants from undue partisan influence—of that Hamilton
would likely approve. But the broader tendency to treat their work as
qualitatively different from politics, as strictly technical and instru-
mental, runs counter to his sense of them as constitutional officers
in their own right who wield significant policy-determining power.
He would likely see the extent and variety of decision-making proce-
dures and legal mechanisms that comprise the administrative process
today as an essential republican infrastructure—the political skeleton
of the regime.

Moreover, it is quite apparent that Hamilton balanced his concep-
tion of “unity” in the executive with his extensive treatment of “du-
ration in office.” It is a mistake to treat one without the other. They
combine to strengthen and energize presidential leadership, on the
one hand, and, on the other, provide grounds for an extensive career
public service possessed of an autonomy and sense of professionalism
sufficient to resist being treated as servile instruments of unbounded
ambition. As illustrated in the concluding chapter, we have not al-
ways wrestled effectively with the ethical tension Hamilton built into
this relationship.

While Hamilton’s theory embraced broad and ambitious roles for
public administrators, his practice in terms of superior/subordinate
relations remained somewhat simplistic, due in large part to the na-
scent stages of cabinet and departmental development in his day. It
would have been interesting to see how his thinking evolved when
the scale of departmental operations grew to many thousands of em-
ployees working in myriad agencies and programs and defending their
turf in the dramas of bureaucratic politics. It appears that he would
not have countenanced much of the bureaucratic guerilla govern-
ment activity described today by Rosemary O’Leary, but such a conclu-
sion must remain tentative. He wanted independent thinkers and do-
ers among the ranks, and as O’Leary indicates, not all guerilla actions
bear the same moral significance and status.”” He might well approve
of such actions if they resist or reverse decisions that degrade the in-
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tegrity of an agency mission or violate individual rights. What can be
said with confidence is that he articulated the primary standards for
administrative responsibility under the Constitution that still require
public administrators to wrestle with the tension between subordina-
tion and autonomy. In the end, that requires prudent judgment as
much as checks and balances, so the character of the public service re-
mains an abiding concern. This is especially important to consider in
light of the current disaffection by a significant portion of the public
with government in general and of siren calls for strongman leader-
ship. This is a dangerous trend reemerging around the world, and
one that our founders most feared and intended to resist. Hamilton’s
administrative republic, and the public morality he drew from its de-
sign, serves as a bulwark against such leaders.

His approach to public morality also deserves attention for other
related reasons. First, his distinction between private and public char-
acter, wherein he advocated a measure of tolerance for private moral
failings largely unconnected to public responsibilities, should be taken
more seriously. The tendency today to expect politicians and public
servants to be virtuous in all respects is simply unrealistic. It is also
hurtful in the sense both of denying them some refuge in private life
and of making public occupations so onerous and invasive as to deter
many able persons from seeking public office. John Rohr and Patrick
Dobel have made substantial contributions to this line of reasoning,
but it appears that their points go unheeded.”™

Second, Hamilton’s realist approach to public policy deserves se-
rious attention in administrative and regulatory practice, as well as in
the academic fields of public administration and public policy. He is
recognized in foreign policy circles as an early voice of the influen-
tial realist school, but the implications of his realism concerning pub-
lic administration and policy in general remain unexplored. There is
much to ponder, for example, about how his thinking may serve as a
counterpoise to the dominant regulatory narrative that is informed
mostly by applications of neoclassical economic thought and that has
resulted in the withering of significant regulatory infrastructure and
standards, especially in antitrust and financial policy arenas.

Finally, whether acknowledged or not, Hamilton’s public-spiritedness
informs the standards that prevail in American public service today.
We no longer regard fame in any serious way, but reputation still mat-
ters. Moreover, public service motivation, as observed by James Perry
and colleagues in myriad empirical studies, demonstrates that a signifi-
cant number of public servants possess “other-regarding” values and
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a commitment to the public good.” The many ethics codes in effect
within public agencies today also reinforce that sense with increasingly
strict conflict-of-interest and related policies. However, the resolve of
many public servants also appears to wax and wane with the moods
of political society. These seem to follow what Arthur Schlesinger Jr.
described as cycles of “private interest,” when people neglect pub-
lic things in favor of privatization and an “overriding quest for per-
sonal gratification,” and cycles of “public purpose,” when the excesses
of the previous era demand reform and draw people back to con-
cern for improving public life.*” These cycles affect the morale and
public-spiritedness of civil servants, so it is not uncommon during pe-
riods when private interest is ascendant to see an erosion of dedica-
tion among them, along with denigration of their public service as
something less valuable than if they pursued truly productive work
in business.

Nowhere has this phenomenon been more evident in recent de-
cades than among regulators of the financial system during the run-up
to the 200%7-8 financial crisis. The prevailing idea at the time was an
old one: let market competition clear the abuse and fraud in the sys-
tem and thereby deny the raison d’étre of regulatory work. Over time,
the regulatory culture in the relevant agencies (Treasury, Federal Re-
serve, and SEC, primarily) eroded, with many employees seeking em-
ployment in the firms they were regulating, and neglecting enforce-
ment of the laws governing financial practices.®’ This degradation of
public-spiritedness amounted to a devastating loss of political and so-
cial capital. It should be thought of in those terms, as something that
requires ongoing investment and preservation not only for individuals
but also for the institutions they inhabit. The attitude of the public
service matters. In the wake of the crash, the resulting loss of public
trust in the financial system and of confidence in the economy and in
government generally has been incalculable. As the next chapter will
show, this is an arena of public administration and policy about which
Hamilton had much to say, and much of it remains relevant to this day.
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Public Finance and Political
Economy

Building Confidence and Public Trust

Money is, with propriety, considered as the vital principle of the
body politic; as that which sustains its life and motion and enables
it to perform its most essential functions. A complete power,
therefore, to procure a regular and adequate supply of revenue,
as far as the resources of the community will permit, may be
regarded as an indispensable ingredient in every constitution.
—Alexander Hamilton, Federalist essay 30

A national debt if it is not excessive will be to us a national
blessing; it will be a powerful cement to our union. It will also
create a necessity for keeping up taxation to a degree which,
without being oppressive, will be a spur to industry.

—Letter to Robert Morris, 1781

We can pay oftf [Hamilton’s] debt in 15 years: but we can never
get rid of his financial system.
—Thomas Jefferson, 1802

Hamilton treated public finance and political economy as “natural
concomitants of [his] republican vision” and therefore as matters cen-
tral to the work of public administration.! The European powers of the
day employed public finance to build royal treasuries and powerful
governmental prerogatives. As McDonald indicated, Hamilton repur-
posed it “to achieve political, economic, and social ends; and that
made all the difference in the world.” The new government should
pursue a constitutive republican agenda, promoting in Hamilton’s
words a “general spirit of improvement” among the people. The na-
tional administrative infrastructure should stimulate “what amounted
to a social revolution” in the American way of life through a system of
credit and encouragements to industry of all types, and thereby “en-
large the scope of human freedom and enrich the opportunities for
human endeavor.”® In his Report on Manufactures, Hamilton wrote that
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“minds of the strongest and most active powers fall below mediocrity
and labor without effect if confined to uncongenial pursuits. And it is
thence to be inferred that the results of human exertion may be im-
mensely increased by diversifying its objects.” He thus conceived of an
entrepreneurial society in its broadest sense, as a way of “cherish[ing]
and stimulat[ing] the activity of the human mind” through develop-
ment of a diverse array of vivifying public and private institutions.*
Without such active administration and policy, liberty for average
Americans would mean little as they scrabbled for bare subsistence.
This chapter describes Hamilton’s efforts to establish the main or-
gans of his financial system and the policy arguments he developed for
achieving his constitutive vision of the American commercial republic.
It begins with attention to historical context and details of emerging
financial practice that help explain the significance of his contribu-
tions. He did not simply copy institutional designs and practices from
Europe. He had to adapt them to the needs and concerns of Ameri-
cans, and in the process, he became one of the leading minds of the
day on the emerging science of political economy and public finance.
His work would become revered long after his time by those who un-
derstood the significance of these subjects to an emerging new world.

Setting the Stage

Hamilton’s new republic contrasted sharply with republics of old, which
were steeped in ferocity and devotion to oppressively conforming no-
tions of ultimate collective good. Ancient republics such as Sparta
and Rome primarily espoused military virtues; they were city-states
of soldiers that sought conquest and plunder to sustain themselves.’
By contrast, the prospects for an industrious and relatively peaceful
American republic became feasible through European innovations
in political science (discussed in chapter 1), along with the develop-
ment of modern trade, inventions of mass production, and liberal-
ized financial practices that bolstered commerce, industry, and agri-
culture. Forrest McDonald, in Novus Ordo Seclorum, describes how this
commercial revolution unfolded.®

Especially pertinent were institutional reforms adapted to domestic
trading and financial practices from the law of international trade (lex
mercatoria). The adaptations liberalized the use of interest on money,
the negotiability of price, contracts for exchange, and the monetiza-
tion of debt. Together, these transformed the political economy of Eu-
rope. Rates of interest on borrowed funds had always been fixed and
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relatively uniform within each country, and prices on goods had tra-
ditionally been governed by the standard of “just” or “intrinsic” value
pegged roughly to the amount and quality of labor required to pro-
duce it.” These old standards kept market practices and prices very
stable but also incapable of adjusting to rapid increases in produc-
tion and exchange associated with the European Industrial Revolu-
tion. Adopting price negotiability between trading parties, and vari-
able interest rates as used in international trade, accommodated these
changes, though with increased potential for market instability. They
also forced changes in contract law doctrines relating especially to
restrictions against assignability to another party when a contract in-
volved performance entirely in the future. Growing complexity in the
volume and variety of trades required accommodation for assignable
futures contracts in-country as well as internationally. This allowed
proliferation in the variety and extent of commercial agreements in
both established and emerging markets.

Debt monetization arose in response to the depletion of European
government treasuries due to long and expensive wars. Extending
credit had been heavily restricted in part because unified nation-states
were only just emerging. In England, for example, the King had to
borrow from a separate governing estate (the Commons, for example)
for more revenue. Once the three estates, King, Lords, and Commons,
were incorporated into a single state organ, it became possible to cre-
ate more debt capacity through establishment of a central bank, for
example, the Bank of England. Enlarging debt capacity included al-
lowing not only for more debt but also for debt with no mandatory
retirement period. The bank’s new debt instruments thus paid per-
petual interest. Moreover, its bills of exchange and bank notes could
be made assignable to other parties and thereby circulated as forms
of money. This made exchange of specie or bullion unnecessary, and
banks could issue assignable (exchangeable) debt instruments far in
excess of their actual holdings. This allowed rapid and immense mar-
ket liquidity, though yet again more potential for market instability.
Extraordinary financial booms and disastrous busts (such as the in-
famous South Sea Bubble of 1720) ensued and set off heated con-
troversies over whether and how debt monetization should be used.

Sir Robert Walpole reformed and stabilized the English bank’s prac-
tices first by making debt instruments redeemable after a stipulated
period, then by establishing reserve requirements, and then by put-
ting means in place to retire public debt. However, the damage done
by previous financial bubbles provoked significant reaction against
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central banks and public debt in general. The controversy rippled to
the American colonies, sowing deep distrust among large numbers of
Americans about the mystifying practices of modern banking. Never-
theless, as McDonald observes, “no economic development in En-
gland’s history would be so creative of the wealth of the nation” as this
financial revolution.® This would apply to the United States as well,
and eventually around the globe.

These changes, along with the Industrial Revolution, came more
slowly to the United States, but strong social, economic, and legal
ties to Europe, especially England, made them inevitable. The new
constitution established on paper a national government capable of
wielding the tools of modern public finance. Article I, Section 8 gave
it “the power to borrow money on the credit of the United States,”
to “regulate commerce among the states,” and to coin money and
regulate its value. Hamilton played a central role in institutionalizing
these powers with a central bank, a mint, and a sophisticated fund-
ing system. He had judged the American people already well suited in
their dispositions to the commercial and industrial development that
these new institutions would spur. He prepared himself for a leading
role in these institutions by studying the great European ministers of
public finance, many of whom, Thomas McCraw observed, were also
foreign-born immigrants—a factor that enabled them to see things
differently, more creatively, than the native-born, landed patricians
who dominated the scene. These immigrants enjoyed a “wanderlust
and readiness for bold action” oriented to urban rather than rural
life, and thus they more quickly grasped the significance of a money
economy. “They saw capital as rootless—movable, portable, migra-
tory in the same sense that they themselves were” and how this “could
serve the public good.™

Two European ministers, Emmerich de Vattel and Jacques Necker,
weighed heavily in Hamilton’s thought. Vattel’s influence has already
been described in terms of the “natural” ends of government and the
public trust required to sustain republican governance.

Necker’s study and practice of public finance led to more specific
insights described by McDonald as involving the finance minister’s
responsibility for perceiving “the whole of a system and the relations
of all its parts to one another and to the whole, knowing when to act
and when to stop,” and proceeding “slowly, step by step, so that they
might not excite alarm.”'’ The financial system must operate as infra-
structure, with a quiet consistency and regularity that contributes to
predictability and confidence, so much so that the system becomes
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taken for granted—Ilike the air people breathe or the blood that qui-
etly circulates as they live their lives—and all based on the morality of
keeping commitments, on public trust.

Necker drew his insights from financial failures—boom-and-bust
cycles fed by speculation and artifice with mystifying debt instruments.
These were the enemies of public trust then and remain so to this day.
When financiers mismanage these systems, whether through impru-
dence, incompetence, or clever mendacity, the effects can be devas-
tating. Accordingly, Necker derived three moral principles for public
finance that, if faithfully observed, would prevent calamity. Hamilton
applied them “with exactitude—and often made enemies in the pro-
cess.” McDonald nicely summarized the principles: “First, said Necker,
the [finance] minister must be attentive at all times to the interests
of the people, especially the common people, and thus he must see
to it that all laws concerning finance were made as simple as possible
and that the main burden of new taxes should always fall upon ‘ob-
jects of luxury and splendor’ rather than upon necessities. Second,
the financier must be guided by a strict and punctual adherence to
promises, for there could be neither public credit nor justice other-
wise. Third, Necker insisted on ‘the infinite importance of making the
state of the finances publicly known.””!" Simplicity, fidelity to prom-
ises, and transparency are difficult to achieve in money matters be-
cause so many financial transactions require elements of secrecy and
complexity. And yet it is the role of the central financial organs of gov-
ernment to orchestrate the parameters of prudent financial practice
and not to simply react to the innovations and dynamics of players in
the system. Government must set the rules of the game, and the more
simple and transparent these rules are, the easier it is to control their
ill effects and observe good faith. In reaction to the most recent finan-
cial disaster (2007-9), the popular writer Michael Lewis concluded
that the spirit of these principles requires “boring banking.” “The ul-
timate goal should be to create institutions so dull and easy to under-
stand that, when a young man who works for one of them walks into
a publisher’s office and offers to write up his experiences, the pub-
lisher looks at him blankly and asks, “‘Why would anyone want to read
that?’”'? Hamilton would approve.

A Tenuous Start

The United States began its existence under the conditions of revo-
lutionary war and severe depression. The governing arrangements
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under the Articles of Confederation made it impossible to effectively
gather and manage the revenue required to conduct the war, much
less stimulate the depressed economy. Its national government pos-
sessed no independent power of taxation or import duty and relied
instead on requisitions from the states and on printing money. State
requisitions were haphazard, unreliable, and entirely inadequate. The
states continually reneged on their financial commitments, and print-
ing money quickly turned disastrous.

National finances were at first handled by a commission, but they
botched the job so badly that the Continental Congress decided to ap-
point a single head instead. Robert Morris, one of a mere handful of
competent financiers in the country (and with whom Hamilton cor-
responded regularly), was selected for the post, but the Continental
Congress so circumscribed his powers that he was forced to rely chiefly
upon international borrowing and the issuance of IOUs domestically
to accrue the most meagre resources. Forrest McDonald quipped sar-
castically that “ordinary Americans and their duly elected represen-
tatives, it turned out, loved liberty so dearly that they were willing to
pay for it with anybody’s dollars but their own.”'* Morris operated un-
der the eyes of highly suspicious state and continental officials who
plagued him with accusations of impropriety at every turn. Founding-
era officials in general treated public finance with intense distrust be-
cause of its complexity, because of the high stakes involved, and be-
cause of European experience with insider collusion, speculation, and
corruption among financial officials. Morris resigned after an exas-
perating three years (1781-84) and with little hope that the new na-
tion could survive without more sufficient measures for meeting its fi-
nancial obligations. During most of the war, the new government had
even failed to pay the interest on its growing debts, which meant that
subsequent loans from foreign institutions came at very dear terms."*

The war cost the United States approximately $160 million in 1780
dollars, “more than the total budget of the national government over
the twenty yearstfrom 179o to 1810—years in which most federal spend-
ing went toward paying interest and principal on the war debt.”!?
As loans became more expensive during the war, Congress resorted
to printing money, issuing $241.5 million of it over five years. This
sparked rapid inflation and the devaluation of the currency to about
two cents on the dollar, thereby prompting the widely used exclama-
tion, “Not worth a Continental!” Some states also printed money, as
well as bills of credit, in excess of $200 million, all of which was quickly
devalued for lack of good faith in meeting their obligations. Foreign
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loans from banks in Holland and France grew to around $11 million
(including about $1.8 million in unpaid interest), which of course had
to be paid back at face value plus yet higher interest.'®

The new nation and its states had no real banking institutions until
1782 and were essentially bankrupt two years into the war. The Conti-
nental army resorted to issuing its own IOUs to farmers and merchants
for food and equipment. As of 1792, the new government still ran
budget deficits at around $8 percent of revenue, higher than at any
other time in US history until 1992."” The scale of the debt boggled
the minds of the founders and raised fears of financial ruin to the new
republic. Shays’s Rebellion (1786-87) against the foreclosure of cen-
tral Massachusetts farmlands loomed very large for its broader impli-
cations and convinced many founders of the need to rework the Ar-
ticles of Confederation into a more effective form.

Hamilton experienced the hardship of conducting war under these
terrible financial conditions, and so during the slow winter months
he schooled himself on the major works and periodicals of political
economy and finance available at the time. He already possessed work-
ing knowledge of financial affairs through his counting house experi-
ence in the Caribbean. His subsequent immersion in works by James
Steuart, Malachy Postlethwayt, Wyndham Beawes, Richard Price, Jean
Baptiste Colbert, William Pitt the younger, Charles Montague, and
Jacques Necker on both theoretical and practical aspects of com-
merce, trade, and finance significantly deepened his insight in two
ways. First, as described above, he saw how to connect European re-
forms in trade and financial practices to the establishment of a more
united and prosperous republic.'®

Second, he learned the nuances and intricacies of managing money
and banking for the sake of providing a stable source of public credit.
He dove into these matters early on by helping design bank char-
ters, first in New York, then for the national government, and also for
Canada, using chiefly the Bank of England as his model, though with
different principles and purposes in mind. Both Gordon and McDon-
ald have noted that among the European empires, Britain was the first
to figure out how to manage public debt through a central bank in
a manner that created an immense and stable supply of circulating
bank paper. It enabled the empire’s ascendancy among its competi-
tors chiefly because it could sustain a robust army and navy without
impoverishing its citizens.'?

Hamilton knew this would be even more essential for uniting a
republic. The new constitution made it all possible by clearly estab-
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lishing Congress’s power to incur debt in Article I, Section 8, then by
prohibiting the states from issuing their currencies in favor of a uni-
form national currency, and then by imposing uniform rules on bank-
ruptcies. Its powers over commerce and taxation for the general wel-
fare also constituted essential props for Hamilton’s proposals, but he
could do very little until Congress established the Treasury Depart-
ment and delegated vital financial powers to its officers. Only then
could he put some meat on the bones of the new government.
Hamilton told his friend Edward Carrington in 1792 “that most of
the important measures of every Government are connected with the
Treasury.”® Through it, he could reach every arena of policy and every
governmental institution and shape them in accordance with his na-
tional vision. He was eager to take the Treasury position provided that
Congress structured it appropriately (e.g., headed by a single chief ex-
ecutive) and empowered it with sufficient independence from both
presidential and congressional meddling. Madison, his indispensable
ally and leader in Congress, succeeded in passing a workable design.
The secretary would report to both Congress and the president, and
subordinates received their own statutory powers to serve as not only
key advisors but also independent checks on Treasury operations. As
McDonald describes it, the new Treasury Act conferred upon the sec-
retary of the treasury “a wide range of duties and a goodly measure of
latitude in carrying them out. He was empowered to appoint his as-
sistant, superintend the collection of the revenues, decide upon the
forms of keeping accounts, prepare and report budgetary estimates.
He was also to ‘digest and prepare plans for the improvement and
management of the revenue, and for the support of public credit.’
He must make reports, ‘and give information to either branch of the
Legislature, in person or in writing (as he may be required), respect-
ing all matters referred to him’—and then a most significant addi-
tion, ‘or which shall pertain to his office.” Hamilton could scarcely
have asked for more.”?' Upon his confirmation, he immediately took
steps to develop a sophisticated financial and administrative frame-
work. Given the depressed and chaotic economic conditions, this re-
quired establishing (1) reliable and affordable public credit, (2) a
robust circulation of negotiable instruments to stimulate commerce,
(3) a stable monetary system with uniform currency, (4) insular insti-
tutions (the Bank of the United States and the sinking fund) to man-
age public debt, (5) a reformed customs operation, (6) tax policy
tailored to current circumstances but also capable of future expan-
sion, and (77) protections and enhancements for the fledgling indus-
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tries and trade operations that were needed to build a more diverse
economy. Nothing would speak louder to the American people than
dramatic actions that brought immediate and promising changes into
their lives, and Hamilton wanted the new national government at the
center of it. It must win their confidence early or lose the advantage
to the states. Accordingly, with herculean effort he prepared a series
of reports with accompanying legislative proposals over the first two
years of the Washington administration (1789—91) to establish the in-
stitutions and policies needed to accomplish those ends.?

A System for Public Credit

In nothing are appearances of greater moment than whatever
regards credit. Opinion is the soul of it; and this is affected by
appearances as well as realities.

—Alexander Hamilton

Hamilton submitted his first report, Relative to a Provision for the Sup-
port of Public Credit, on January g, 1790. The body of it ran some twenty
thousand words, appendixes doubled its length, and it addressed every
facet and nuance of the existing problem. Moreover, it laid forth both
the necessity and the moral basis for the system. Hamilton pressed the
case that all nations encounter the necessity for borrowing, especially
in times of national emergency, and that the dire financial conditions
of the country made it all the more imperative to manage the exist-
ing debt for public benefit. The country must be able to “borrow on
good terms” and therefore “the credit of [the] nation should be well
established.” Otherwise, it will suffer the “constant necessity of borrow-
ing and buying dear” with the result that its condition must continually
spiral downward toward its dissolution.

The argument seemed sensible, but it faced stiff opposition from
those who feared that the tax burden for repaying the debt would
fall disproportionately on average citizens and unduly benefit specu-
lators and the rich. This led some to advocate full or perhaps partial
repudiation of war debt to make it more affordable. Others opposed
debt in general as an immoral condition—a public curse, unfairly
binding future generations and stifling economic development and
individual freedom. This group advocated rapid repayment through
higher taxes, budget austerity, and the sale of public lands. Such ar-
guments remain popular to this day, but Hamilton responded that
none of these positions helped remedy the broader economic malaise,
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and further, they would hamstring the new government in meeting
the ends entrusted to it. He proposed a radically different approach,
which after six months of fierce wrangling in Congress became the
law of the land. His approach treated the national debt as a national
blessing.**

Hamilton construed public debt as a matter of “public faith.” A gov-
ernment that violates good faith risks loss of public trust. Because the
public debt was owed primarily to creditors who supported the war
effort, reneging on that debt meant betraying their efforts as well as
losing their investment. The debt tied the fortunes of many to the fu-
ture of the country. The “observance of good faith is the basis of pub-
lic credit,” and it serves not only the “strongest inducement of politi-
cal expediency” but also “rests on the immutable principles of moral
obligation.” Anyone, Hamilton believed, who sees the “intimate con-
nection between public virtue and public happiness” will be repulsed
by “a violation of these principles.” The obligation is all the more sol-
emn given that the debt was incurred as “the price of liberty,” and its
continued violation excited regret and resentment. A government that
“may decline a provision for its debts, though able to make it, over-
throws all public morality.”*

Hamilton then suggested that the efforts made by both the state
governments and the national government over the preceding years
to “retrieve the national credit, by doing justice to the creditors of the
nation,” had raised hopes that both the national reputation and indi-
vidual fortunes could be restored. It made no sense to dash these ris-
ing expectations, and they could easily be tied to the interests of the
people as one nation. “To justify and preserve their confidence; to
promote the increasing respectability of the American name; to an-
swer the calls of justice; to restore landed property to its due value; to
furnish new resources both to agriculture and commerce; to cement
more closely the union of the states; to add to their security against
foreign attacks; to establish public order on the basis of an upright
and liberal policy. These are the great and invaluable ends to be se-
cured, by a proper and adequate provision, at the present period, for
the support of public credit.”* He then cut to the most crucial insight
of his report. Beyond the obvious advantages to nation and creditors
of restoring value to existing debts lay a “less obvious, though not less
true” consequence that a “properly funded national debt . . . answers
most of the purposes of money.” It is, in fact, “a substitute for money.”
Monetizing debt became the “new power in the mechanism of na-
tional affairs.” It would answer the pressing needs of a new nation
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dreadfully short on cash. Hamilton’s entire plan for restoring pub-
lic credit relied on it. Existing debt instruments, if restored to their
par value and backed by the full faith and credit of the United States,
could be made assignable to other parties in commercial trading and
thereby circulated as a form of interest-bearing money. Bullion need
hardly circulate at all, and a national bank could hold it in reserve and
issue tradable debt instruments far above its actual value. Chernow
observed that even before establishing the Bank of the United States,
Hamilton jumpstarted the circulation of paper instead of specie by
“deciding that customs revenues could be paid with notes from the
Bank of New York and Bank of North America, an innovation that
began to steer the country away from use of coins and toward an effi-
cient system of paper money.”?’

Furthermore, the war debts could be more effectively managed
through the retirement of old securities in trade for a new and uni-
form body of federal securities. Holding these consistently at par value
would also eliminate them as a source of speculation, which at the
time was rampant, fueled by anticipation about how the new govern-
ment would treat devalued debt instruments and currencies. So, a
stably funded debt provided the solution to the want of money capital
for both the new government and the national economy while sup-
pressing wild speculation. The challenges lay in how to go about it.

Establishing reliable and affordable public credit first required as-
sessing the extent and nature of the existing debt and then bring-
ing some order to it. This was no easy task since it had been issued
through a variety of instruments (bonds, IOUs, promissory notes, and
various unbacked currencies) by both the state governments and the
federal government, and they had been issued to thousands of indi-
viduals as well as to institutions. Hamilton tapped various institutional
sources for data to arrive at serviceable estimates. The most unreliable
sources were the states, whose estimates about how much they actu-
ally owed changed dramatically depending on whether they believed
the new national government would recompense or obligate them
for the cost of the war effort. The erratic nature of the auditing pro-
cess during and after the war made it difficult to sort out their vary-
ing claims. Nevertheless, Hamilton managed to roughly assess state
debt at $25 million (several states had already paid down some por-
tion of their debt), national debt plus interest obligations at about $40
million, the amount needed to liquidate old Continental currency
at another $2 million, and foreign debt at around $12 million. The
new national government could not possibly pay the interest (most
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of it at 6 percent) on that bulk of remaining debt. As McDonald indi-
cates, paying the interest on foreign debt alone would leave nothing
for government operating expenditures, so Hamilton would have to
figure out how to refinance the body of debt and seek delay in pay-
ing off part of the foreign debt until the revenue picture improved.
The adoption of the new Constitution helped gain some forbearance
among European creditors, but only for a short while, which made it
imperative to act quickly.?®

The greatest portion of income for the new government would
come from a new revenue tariff imposed by Congress in 1789. Some
would also come from excise taxes on domestically produced goods
(mostly spirits at the time), but the matter hinged on settling whether
the states or the national government should impose them. Given the
depressed state of affairs, the new government dared not impose di-
rect taxes, and Hamilton preferred in the short run to leave those to
the states. Import duties and excise taxes were much easier to collect
as well as to police against evasion if both were administered at the
national level. However, assigning the excise tax exclusively to the
national government left the state governments without any effec-
tive means of paying off their debts. The national government would
have to assume them, and that is exactly what Hamilton proposed
because they could then be monetized and reissued.* Thomas Mc-
Craw summarizes Hamilton’s basic strategy. First, he needed the au-
thority to refinance the entire foreign loan debt at a lower rate than
currently obligated, from 6 percent to 4 percent. For the most part
this was noncontroversial, and given the new government and Ham-
ilton’s appointment to the Treasury, the foreign banks were disposed
to granting the more favorable interest rate. Second, he needed the
authority to “issue new federal bonds to replace the total principal
of all old securities, again at their entire face (or par) value.” More
importantly, the “new bonds would carry no dates of maturity. Nor
could their holders receive from the Treasury more than a specified
dollar amount each year.” In effect this turned them into life annui-
ties, which kept them circulating as money for a long period, thereby
stimulating economic growth and “insulat[ing] the Treasury against
excessive demands, should it run short of funds.” Bondholders would
be guaranteed a steady rate of return despite variation in interest rates
in the market. Third, as with the foreign debt, Hamilton proposed is-
suing the new bonds at 4 percent rather than at the current 6 percent
rate, though with different ways of subscribing to accommodate sub-
scribers’ varying interests.*® This would substantially reduce the new
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government’s annual interest obligations, which represented its most
immediate budget liability. Complaints arose about the lower yield,
but these were mitigated because Hamilton’s overall plan promised a
vastly more secure outcome for everyone, especially the bondholders.

Hamilton enhanced the stability of this arrangement by “set[ing]
aside part of its substantial receipts from import duties” to make in-
terest payments, thus avoiding the need for congressional appropria-
tions and the “bitter annual controversies” that would spark. In mat-
ters of public finance, congressional politics over these appropriations
posed too many uncertainties that would threaten the viability of the
funding system—a truism that later informed the establishment of the
Federal Reserve. Then, as a way of gaining the confidence of inves-
tors, he “speciffied] that interest on the debt would be paid in gold
and silver.” This allayed nervousness among the general public about
all the paper involved and enticed more people to invest.*!

Fourth, Hamilton needed the authority to assume state debts, and
on this matter he faced the stiffest opposition, including from his ally
James Madison. The issues with this debt assumption centered on fac-
tors that ran to the heart of state and regional politics as well as to
vitriol against speculators, whom many believed would profit most
from Hamilton’s plan. Speculators posed a serious problem for Ham-
ilton because they had already been active after the war in buying
up old debt from individuals at rock-bottom prices. They took advan-
tage of the desperate straits many of these people faced. Few believed
their securities would ever be worth anything, so even a trifling of-
fer seemed compelling. Moreover, many of these speculators came
from northern, commercially oriented states and preyed upon people
from middle and southern states. The outrage played into fears that
the northern states would gain a huge financial advantage through
Hamilton’s plan and threaten the balance of power among the states.

Accordingly, demands arose for discriminating between first and
subsequent holders of war debt, requiring that original holders re-
ceive the first and greatest consideration. Though this seemed fair
in one sense, it was patently unfair in another. Hamilton persuasively
argued that to discriminate against the face value of a security would
undermine confidence in the security-issuing and trading process in
general. As importantly, it would pose an administrative nightmare to
carry out, and with little guarantee that the most deserving holders
(prior or subsequent) would get a just reward. In fact, by definition,
discrimination meant that no one would get a truly just (par value)
reward. The nuances and complications of thousands of transactions
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with the old securities simply defied sorting and verifying. Hamilton
won the debate but at the cost of abiding resentment and suspicion
by those who felt injured in the process.

The opposition to assumption and to the funding plan as a whole
continued unabated, and to Hamilton’s surprise, Madison joined in.
Debate of the plan in Congress endured for about six months, mixing
state and regional interests with both the pecuniary and the publicly
interested motives of individual members. Many members of Congress
held securities that were affected by the plan, but that hardly guar-
anteed their support since some would benefit more without it, espe-
cially those who traded securities internationally. Ironically, a deal to
accept the plan centered on Virginia’s state interests and on a land
investment deal by Madison and a few of his Virginia allies. They had
speculated on lands along the Potomac River in hopes of establishing
a manufacturing and commercial city. As McDonald describes it, Madi-
son and his group sought to tie their deal in logrolling fashion to the
fortunes of Hamilton’s plan in Congress. “The tactic . . . as it gradu-
ally emerged, was to seek out the most vulnerable part of Hamilton’s
proposals, block the passage of that part, and hold the line there until
they could negotiate a bargain favorable to their region and to them-
selves.”? Assumption was clearly the most vulnerable part of the plan,
and their tactic put Congress to wrangling for the better part of four
months before, of all people, Thomas Jefferson engineered a final
compromise.

At that early point (June 1790), Jefferson saw Hamilton’s plan as be-
ing critical for the nation’s survival and for maintaining good relations
with France over the issue of US debt. With war looming in Europe,
he wanted the matter settled as quickly as possible. He likely did not
yet see all the implications of Hamilton’s design, especially those hav-
ing to do with maintaining debt long term, but the exigencies at the
time drove him to supportit. The deal involved Madison’s land along
the Potomac but for a different purpose: locating a permanent place
for the nation’s capital, which had been temporarily located on Wall
Street in New York City. With some wheeling and dealing in league with
Robert Morris (an esteemed member of the Senate) from Pennsyl-
vania, Jefferson achieved a compromise proposal to move the capital
to Philadelphia for ten years (fifteen years was initially proposed), and
thence to the parcel of land on the Potomac. Over what is now consid-
ered one of the most famous dinners in the nation’s history, Jefferson
met with Madison and Hamilton to orchestrate the deal.

Hamilton desperately needed it. Madison and Jefferson set him to
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winning enough votes from his northern colleagues and to making
sure that Virginia got a favorable accounting of its sums due upon
assumption—enough to fully settle its state accounts.”® The deal, with
some complicating compromises struck over interest rates on the
new debt, was finally completed in early August. Hamilton then com-
menced establishing an administrative system for collecting old debt
instruments from thousands of people and institutions. He placed
loan commissioners in every state “to open books, receive and liqui-
date old certificates, issue new certificates, record transfers of owner-
ship, pay interest due, and generally to perform related duties under
the direction of the Secretary of the Treasury.”**

Public Credit and the Sinking Fund

Hamilton proposed a sinking fund, patterned loosely on England’s, as
a final element in his report. Enhancing public credit necessarily in-
cluded provisions for debt retirement. He thought it a “fundamental
maxim that the creation of debt should always be accompanied with
the means of extinguishment.”* The proposal gained wide appeal, es-
pecially among those wanting the debt quickly eliminated. However,
as already noted, Hamilton did not seek immediate extinguishment.
Monetized debt must serve the purpose of money for many years to
come. He intended only that provision be made for its eventual re-
tirement after meeting the more important steps of making the gov-
ernment solvent and the economy more robust, and then only at the
discretion of the board of the sinking fund, with very modest amounts
to actually apply.*

Reducing the debt was not the most important priority in public fi-
nance. In fact, a too aggressive board would scare investors. The board
could discharge debt, “either by purchases of stock in the market or
by payments on the amount yearly redeemable on the principal of
the new stock, until the whole debt was discharged.” The money ap-
propriated to this fund came initially from a $2 million foreign loan
to endow it and subsequently from surplus post office revenues in an
amount not to exceed one million dollars. The postal service never
exceeded more than a few tens of thousands in surplus revenue annu-
ally. Hamilton also planned “that the commissioners be authorized to
borrow sums not to exceed $12 million for the purpose either of con-
verting the foreign debt to a lower rate of interest, or of purchasing
domestic debt in the market when it was selling below par.” This per-
formed a stabilizing function, not a debt retirement function. As an
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additional check, the transactions of the sinking fund would be con-
ducted “through the medium of a national bank” yet to be proposed.®’

The administrative machinery of the fund was capable of retiring
debt fairly quickly if given adequate and permanent sources of revenue,
but this posed other problems that Hamilton wanted to avoid. As Swan-
son and Trout indicate, Hamilton recognized the sinking fund’s vul-
nerability to looting by Congress if the fund held substantial sums, and
it could also “delude politicians into believing that the debt problem
was being solved . . . and then too easily spend more and ignore the
need to tax accordingly.” His concern still pertains with today’s woe-
ful penchant among politicians to borrow and spend rather than tax and
spend. Hamilton chose instead to rely on the beneficial effects of com-
pounding interest on government funds that would accrue due to his
plan’s limited redemption policy. If Congress chose, it could apply
compounded funds through earmarking to the debt without need of
annual appropriations. This “hidden sinking fund,” as Swanson and
Trout call it, prevented the looting and deluding problem and built
more debt reduction capacity into the system than almost no one but
Hamilton realized.? Early on, though, he was more interested in the
sinking fund for its political and psychological value than for its ability
to pay off the debt. The appearance of debt reduction at that time was
far more valuable than actual debt reduction.

Donald Swanson described how Hamilton designed and managed
the sinking fund to maintain this favorable appearance. First, he put
the “highest officers in the government” in charge of the management
of the sinking fund. These included the vice president, the chief jus-
tice, the Speaker of the House, the attorney general, and the secretary
of the treasury. Ominously, Jefferson successfully lobbied for a posi-
tion on it as Secretary of Foreign Affairs, replacing the Speaker of the
House. Their impressive reputations, combined with the form and op-
eration of the program, “gave the appearance that the debt was being
paid and that all the ingredients of a well-constructed fiscal system had
been furnished.” Second, Hamilton exploited the “full psychological
and political value out of what little debt redemption the sinking fund
accomplished.” He had newspapers publish every instance of debt re-
duction, giving the appearance of active and substantial debt retire-
ment. Third, he occasionally proposed revisions to enhance the fund’s
debt reduction capabilities. In a later report suggesting measures for
refining the design of the funding system, he proposed a more “sys-
tematic sinking fund” with supplementary and permanent sources of
income. Though increased, these sources were intendedly insignifi-
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cant in relation to the actual size of the debt, which had grown due
to costly efforts to quell the Whiskey Rebellion and conduct the In-
dian Wars. In general it appeared that the debt was being reduced.*

Jefferson’s experience on the board led him to believe that Ham-
ilton had no intention of ever reducing the debt, and Hamilton felt
no need to dispute the point despite his longer-run intentions to the
contrary. Jefferson, like so many of his colleagues, failed to see the
subtleties of Hamilton’s design. Rather, he was convinced Hamilton
was trying to create a perpetual debt like England’s and to confuse
and control Congress while transforming the government into a mon-
archy.‘w However, with his retirement from Treasury in 14795, Hamil-
ton submitted of his own accord a serious plan for redemption of the
debtin less than thirty years. By that time, both the government’s and
the economy’s prospects had dramatically improved. He proposed a
variety of new taxes and substantially strengthened the sinking fund.
However, he built some flexibility into the plan to avoid having the
fund operate at full capacity during periods of deficit spending caused
by war or other emergencies. It should not operate at cross-purposes
with the full functioning of debt spending when it was most needed,
especially when operating for countercyclical effect. He wanted to
maintain the fund’s capacity for “adapting to different budgetary con-
ditions.”*!

The machinery of Hamilton’s sinking fund remained in place until
1834, when it successfully completed redemption of the public debt.
The sinking fund would reappear at times during the nineteenth cen-
tury as wars and depressions brought on more debt but was managed
more rigidly than Hamilton would advise. It was not used in the twen-
tieth century, but aspects of his debt management practice have been
employed many times in the operations of countercyclical fiscal policy
and for conducting open market operations (i.e., quantitative easing)
comparable to those performed by central banks today.*

The Bank of the United States

The economic ideas that sprang from Hamilton’s fertile,
industrious mind have informed financial practice and monetary
policy in this country for more than two centuries.

—Federal Reserve Bank of Minneapolis, 2007

Once passed, Hamilton’s measures on public credit changed the in-
vesting mood at home and abroad and raised the new nation’s eco-
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nomic prospects. As McDonald describes, “The public, instilled with
illusions and expectations, changed its opinion about the value of all
those pieces of paper.” In just a few months, the market value of the
paper tripled to about $45 million.* It remained, however, to create
an institutional framework through which the restored public credit
could be stabilized. A national bank figured most prominently in that
design.

Hamilton viewed the bank as a public necessity for a modern com-
mercial republic, though it should not be managed directly by gov-
ernment in its daily operations. It should bridge public purposes with
private interests through a quasi-public form of governance and, in
his words, provide a “foundation for a circulation coextensive with the
United States, embracing the whole of their revenues, and affecting
every individual, into whose hands the paper may come. . . . Public
utility is more truly the object of public banks, than private profit. . . .
Such a Bank is not a mere matter of private property, but a political
machine of the greatest importance to the State.”** Here, as McNa-
mara notes, Hamilton differed from Adam Smith, who insisted that
banks serve merely private interests. “Hamilton’s bank would provide
an important source of capital for the development of the country.”*
This was public entrepreneurship on a grand scale. The bank formed
an integral part of his broader system of finance, going hand in hand
with his plan to diversify and energize the economy. It also revealed
Hamilton’s conviction that financial markets are uniquely different
from other markets. Financial institutions, both public and private,
serve public purposes and incur public responsibilities because they
form the financial spine for the entire commercial system.

Hamilton submitted his Report on a National Bank in December 1%7go.
He opened by stating “that a National Bank is an institution of pri-
mary importance to the prosperous administration of the finances,
and would be of the greatest utility in the operations connected with
the support of the public credit.”*® He organized the report into three
parts: (1) a quick review of the principal advantages offered by a na-
tional bank; (2) a thorough review and response to each disadvantage
claimed by critics of the proposal; and (g) a fairly detailed description
of its organization and governance. The report as a whole presented
a primer on state-of-the-art banking at the time, with much of it still
applicable today. Few if any in Congress could match his insight and
expertise on the subject, and most had fallen under the thrall of his
masterful reporting and extensive preparation.

He did not expect strong resistance to the proposal despite the in-



140 / Chapter Five

tense dislike of banks in some quarters. The subject of a national bank
had long been discussed in both American and FEuropean newspapers,
as well as in journals and popular treatises. The need for more banks
(there were only three at the time), especially a national bank, had be-
come increasingly evident as the war effort and economy foundered.
Then too the sudden positive turn in public confidence about his
earlier measures added great momentum to the proposal. McDonald
noted how the US economy made a prosperous turn just after passage
of Hamilton’s measures for restoring public credit, though it likely
had as much to do with “continued crop failures and political turbu-
lence in Europe, but Americans, as would ever be their wont, tended
to attribute it to the doings of the administration.”*” Hamilton enjoyed
a bit of luck in league with his efforts.

It also probably served Hamilton and his sympathizers that Adam
Smith was favorably disposed to banks as engines of commerce, though
as already mentioned, the two held different positions on the role of a
central bank. Smith’s treatise, The Wealth of Nations, was already quite
popular in the United States among both Republicans and Federal-
ists but for different reasons. Hamilton had read the massive work
not long after it was published and knew he could use it to support
some of his measures while carefully arguing against other ideas that
he thought too abstract and problematic. He saved a direct and thor-
ough critique of Smith’s free market ideas for his Report on Manufac-
tures (addressed below). In the bank report, he took great care in an-
swering every significant objection.

Advantages of a National Bank

Hamilton reviewed three principal advantages of a national bank.
First, it augments “the active and productive capital of a country” by
turning dead Stock (gold and silver when used only for exchange or
alienation of property) into live Stock by making it “the basis of a paper
circulation.” He used simple examples to illustrate how depositing
one’s gold or silver in a bank makes it available to the public and turns
it into an investment yielding interest for the depositor. “His money
thus deposited or invested, is a fund, upon which himself and others
can borrow to a much larger amount,” thus circulating notes indefi-
nitely that “pass current as cash.” A party to transactions with these
notes is “often content with a similar credit, because he is satisfied,
that he can, whenever he pleases, either convert it into cash or pass
it to some other hand, as an equivalent to it . . . without the interven-
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tion of a single piece of coin.” A proper ratio of bank reserves to the
amounts loaned will ensure confidence among the investors “on the
most rational grounds.” In this fashion, banks contribute “to enlarge
the mass of industrious and commercial enterprise” and thereby “be-
come nurseries of national wealth.”*®

Second, a national bank provides a great convenience to govern-
ment “in obtaining pecuniary aids, especially in sudden emergencies.”
Its capital, amassed and “placed under one direction,” is “magnified
by the credit attached to it” and “can at once be put into motion, in
aid of the Government.” The bank’s directors can “afford that aid, in-
dependent of regard to the public safety and welfare,” in the normal
exercise of their careful and prudent management. This goes again
to a point that the bank should be privately managed. Governmental
management would expose the bank to potential politicization and
related temptations to abuse its sound practices.*’

Third, a national bank in two ways facilitates the payment of taxes
and supplies other wants that require exchange. It is a particular
benefit to those who pay duties and may need short-term loans “to
answer with punctuality the public calls upon them.” Next, and more
generally, is the benefit of “increasing of the quantity of circulating
medium and the quickening [velocity] of circulation,” by making na-
tional bank notes conveniently available to businesses separated by dis-
tance who wish to transact without need or risk of transporting specie
or coin between private banks. “The greater plenty of money . . . adds
to the ease with which every industrious member of the community
may acquire that portion of it, of which he stands in need; enables
him the better to pay his taxes, as well as to supply his other wants.”*’
A subtler point underlay Hamilton’s thinking here because the fear
of paper money was palpable given the recent experience with Conti-
nental dollars. Bank notes serving as an alternative form of currency
were more desirable in the short run because they could be redeemed
in specie if anyone got fearful of their loss in value.”

While these advantages of a national bank would help people in
general, Hamilton was especially keen that they attract “the immediate
interest of the moneyed men” because their transactions reached
amounts significant enough for an initial spur to the economy, and
as importantly, it would attract them as subscribers to the initial prin-
cipal of the bank. Their investment in the bank would amount to an
investment in the country. Hamilton proposed a starting capital of $10
million, a staggering sum relative to the capital of the other banks and
“far more than the amount of all the gold and silver in the country.”*
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He knew the amount must be large to meet the demand of a sud-
denly stimulated national economy. He proposed that the govern-
ment subscribe $2 million (paid through a loan from the bank itself)
and that private subscribers put up the rest at 6 percent interest—a
real attraction in a country with few competing investment alterna-
tives. The sum fully subscribed within two hours of the bank’s open-
ing. The careful and subtle design, as McDonald characterizes it, was
“almost poetic in its beauty and symmetry. Hamilton had found bank-
ing’s equivalent of the philosopher’s stone, whereby base elements are
turned into gold.”?

Disadvantages Overcome by Bank’s Governance and
Operation

It was Hamilton’s style to clearly state objections or claims of disadvan-
tage by critics and then answer them in order. He would often admit
the merits of such criticism, giving opponents their due, but then show
how his proposals would diminish or obviate the claimed negative ef-
fects. That is how he addressed the six main objections to the bank.
Critics claimed the bank would “increase usury, tend to prevent other
kinds of lending, furnish temptations to overtrading [or speculation],
afford aid to ignorant adventurers, give to bankrupt or fraudulent
traders a fictitious credit, and tend to banish gold and silver from the
country.”*

In response, he showed first that usury (unreasonable interest)
arises in conditions of an insufficient money supply and that the new
bank’s large capital reserves would provide more than ample supply,
thus obviating the concern. Second, though the national bank would
by law have no national rival, nothing would prevent establishing banks
in the states, thus affording alternative sources of lending. And while
banks will generally favor short-term commercial loans, the general
increase of capital by the new bank will eventually supply “a copious
stream” of capital sufficient for longer-term loans and mortgages. Third,
though the potential for rampant speculation always looms as a possi-
bility, it is greatly diminished by the presence of a stable banking system
that prudently manages its loans and interest rates and is backed by
governmental oversight and stipulations on types of loans and reserve
ratios. Thus, the bank as designed would stymie more than encourage
speculation. Hamilton treated the fourth and fifth objections about ig-
norant adventurers and fraudulent traders together and emphasized
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that all the precautions proposed for the national bank would induce
careful diligence by its directors in the vetting of its clients, such that
the chances of issuing unwise loans were greatly mitigated. Moreover,
the possibility of a few bad loans would be vastly compensated by the
myriad good loans afforded to so many deserving parties.

The final objection took more effort to answer. The fear of a drain
of gold and silver away from the country “rests upon their being an
engine of paper credit, which by furnishing a substitute for the met-
als, is supposed to promote their exportation.” A partial answer to this
is “that the intrinsic wealth of a nation is to be measured, not by the
abundance of the precious metals [the United States had very little at
the time], . . . but by the quantity of the productions of its labor and
industry.” This presented a dynamic or active conception of wealth still
relatively new in the minds of that generation, though receptivity to
it was bolstered considerably by Adam Smith. Nevertheless, conceded
Hamilton, the matter of gold and silver held or lost “can hardly ever
be a matter of indifference.” The metals were held in high regard
as the most stable standard of value, and thus could not be ignored.
Then, through a long explanation of the relations of banking and
commerce, he concluded that “well constituted banks favor the in-
crease of precious metals” rather than their decrease. “They augment
in different ways, the active capital of the country.” Prudent banking
“generates employment; which animates and expands labor and in-
dustry,” which leads to more production “furnishing more materials
for exportation, conduces to a favorable balance of trade, and conse-
quently to the introduction and increase of gold and silver.” In short,
he construed public credit and prudent national banking as a spur to
economic diversification through new industries that could turn the
balance of trade and the stock of specie in our favor.”> Hence the im-
portance at that time of establishing the conditions of sound gover-
nance and policy in the national bank.

Hamilton contrived every aspect of the bank’s design and gover-
nance to instill confidence in its operation. It should be chartered for
twenty years, making its existence contingent upon congressional re-
newal; its directors would be rotated with limited terms to prevent fi-
nancial cabals; states could still charter their own banks in competi-
tion with it; it should be “prohibited from issuing notes and incurring
other obligations in excess of its capitalization”; foreign stockholders
would hold no voting rights” and the secretary of the treasury would
routinely inspect its accounts and require statements of its condition.
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Moreover, Congress would regularly demand reports of its condition
pursuant to their fueling the bank with tax revenues to service the
massive interest payments on the national debt.*®

The Bank bill passed resoundingly, and the institution functioned
effectively over the life of its charter. It provided the funds necessary
for a variety of governmental exigencies, including the Indian Wars,
the Whiskey Rebellion, and Jefferson’s Louisiana Purchase.”” It stimu-
lated investment in all kinds of enterprise and became an essential aid
to the Treasury in regulating the interbank settlements in the grow-
ing state bank system, thus anticipating a function of the Federal Re-
serve banks in twentieth- and twenty-first-century America. It became
the first quasi-central bank in America, and most subsequent central
banking institutions and regulations (including those in Canada) were
adapted from its plan. And yet, “the excellent record of the Bank of
the United States and the friends it won did it insufficient good politi-
cally.”® The bank’s charter required renewal in 1811, but the effort
failed due to an odd combination of political and economic dynamics.

As Jefferson hoped, the Republican Party had by that time come
to represent all number and kinds of factions, among them old Anti-
Federalist agrarians and planters, as well as some old Federalists and
wealthy businessmen. The agrarians opposed the bank as a stimulus
to, and symbol of, the commercialism of the northern states. The busi-
ness lobby disliked the bank’s regulatory influence on state banks,
viewing its controls as an unnecessary check upon commerce. And
both groups formally opposed it, once again, on grounds of constitu-
tionality.”? More moderate and conservative spokesmen for the bank
knew its value both to government and to the private sector. Albert
Gallatin, Jefferson’s able secretary of the treasury, strongly supported
it, with Jefferson tolerating it largely at his urging. In the end, how-
ever, the rechartering effort failed in Congress, which precipitated
unregulated growth of state banks to fill the lending gap without any
central regulative machinery enabling the Treasury Department to
affect the activity.

The War of 1812 created dire need for Federal government bor-
rowing and reawakened interest in centralized fiscal policy and na-
tional banking. Ironically, James Madison as president came to realize
its necessity and convenience. A newer wing of Republicans with Ham-
iltonian predilections joined with Madison to charter a Second Bank
of the United States in 1816. Among this group numbered such lu-
minaries as Henry Clay, young John C. Calhoun, John Quincy Adams,
Mathew Carey, Friedrich List, William H. Crawford, John Forsyth,
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John Taylor, S. D. Ingham, William Lowndes, and William Rush. Rush
became secretary of the treasury in the late 1820s and publicly al-
luded to Hamilton’s “comprehensive genius” and farsightedness to
support active national government policies. The second bank func-
tioned adequately at times, but as Bray Hammond concludes, the
great “difficulty was one of having not merely to replace a necessary in-
stitution, . . . but of undoing the unnecessary mischief that arose from
its abandonment,”—a problem that became common in the cycles of
US politics and reform.*

The Mint

The establishment of a mint (early 1792) was mostly uncontroversial,
though its administration staggered for many years thereafter. Possibly
because Jefferson had earlier made coinage a pet project, Washing-
ton gave its management to his State Department, but it languished
there for lack of attention. Jefferson’s diplomatic duties crowded his
time, especially since he arrived late to the position. Leonard D. White
notes that the mint’s development was hampered not only by poor
management but also by a general lack of knowledge in the new na-
tion about starting one and by a lack of technical expertise and ade-
quate machinery for metallurgy and coinage. As years progressed, it
became a source of frustration to the bank especially because of scarce
copper coinage. Its failings led to attempts at privatization, but the ef-
forts were stymied until its operations eventually improved with Ham-
ilton’s advice and intervention.®

Hamilton had prepared the report on the mint, taking insight from
a prior report by Jefferson. Both approved of the final report. Ham-
ilton, in his usual manner, conducted an exhaustive survey of Euro-
pean practices to refine his recommendations. He recommended a
bimetallic standard but valued gold more highly than silver, as the
latter was readily available from the West Indies trade. Either metal
alone presented disadvantages as a sole standard because that might
“abridge the quantity of circulating medium.”%* Further, though Hamil-
ton would have preferred a new name for the base currency, he settled
on the dollar because it was by far the most common in circulation,
due in part to the Continental Congress adopting it as its currency.®

Everyone understood the need of a common currency. At the time
there were as many as fifty different currencies floating around the
nation, causing yet more confusion in the process of evaluating debt,
conducting market transactions, and assessing taxes. Chernow indi-
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cates as well that “so many gold and silver coins were adulterated with
base metals that many merchants hesitated to do business for fear of
being shortchanged.” McDonald noted that coins were traditionally
used for larger international transactions, but Hamilton desired mint-
ing them in small denominations such as dimes and copper cents to
be used in the general population for encouraging lower prices: “As
he pointed out, the lowest price for any commodity would often sell
for half a cent if such a coin were available.” Significantly, this met an-
other of his “overall social objectives: he wanted to get everyone ac-
customed to handling money. In a nation in which most people rarely
used money as a material object, the effects of that change could be
profound.”®*

Revenue and Taxation

Upon Hamilton’s initial assessment of the new government’s debt
burden, he quickly surmised the need to improve its sources of revenue.
The chief source had come, and would continue to come, for almost
a century from import duties or revenue tariffs, the type that is kept
low enough to not dissuade production and importation yet in the ag-
gregate provides a sizeable flow of revenue. Chernow indicates that, at
the time, “three quarters of the revenues gathered by the Treasury De-
partment came from commerce with Great Britain.” That meant keep-
ing good trade relations with the British when anti-British sentiment
ran strong among Americans in the wake of the Revolutionary War.
The fact that Britain’s protectionist policies kept Americans from trad-
ing directly with West Indian and other colonies just exacerbated the
angst. Furthermore, Jefferson, ever the Francophile, controlled much
of the foreign policy apparatus, so Hamilton had to work through
separate lines of communication with British interests—a matter that
gravely intensified Jefferson’s distrust. “The overlapping concerns of
Treasury and State were to foster no end of mischief between the
two men.”%

The turbulence inherent to international relations convinced Ham-
ilton that other sources of revenue would be necessary to stabilize
the financial condition of the nation. As White discovered, the hopes
of significant revenues from nontax sources, such as excess postal
revenue and sale of western lands, never materialized. Over the first
ten years of its existence, the new national government took in more
than $50 million from import duties, just over $3.6 million in excise
taxes on domestic goods, and just under $400 thousand from nontax
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sources.®® The excise tax became Hamilton’s only significant alterna-
tive. Fortunately, his earlier measures on public credit had helped turn
the economy around, and conditions of international trade worked
strongly in the country’s favor. As a result, the Treasury accrued an
operating surplus, which helped meet the interest on the debt with-
out extravagant appropriations from Congress. Though fortunate in
that sense, it also worked to Hamilton’s disadvantage in proposing
to broaden the tax base. Americans, still smarting from English tax
policy, exhibited an almost pathological hatred of taxes, so Hamilton
would fight an uphill battle on the matter throughout his career.””

He proposed new and increased excise taxes in his second report
on public credit (December 179o0), arguing that despite being dis-
liked, they were eminently preferable “to taxes on houses and land.”
Besides, the latter could be construed as direct taxes that could only be
levied “in proportion to the Census” yet to be taken, plus they are of a
type better reserved for more general needs of communities and the
exigencies of public safety, such as war. He wanted excises laid on all
distilled spirits, graduated by proof and volume of sales, and on tea
and wines. He proposed enforcing them through the existing Trea-
sury force of inspectors and collectors, but to keep them from be-
coming too imperious and aggressive, he denied them the power of
summary jurisdiction in favor of trial by jury for alleged violations. In
addition, he limited the powers of search to “those places, which the
Dealers themselves shall designate.”®® Within those bounds, he pressed
his agents to inspect frequently and thoroughly, which of course ig-
nited a great deal of public resentment and protest, culminating in
the Whiskey Rebellion among small distillers in western Pennsylvania.
He put the rebellion down in part to clearly establish the federal gov-
ernment’s power over taxation in general—a much-needed action
but also one that forever tarred him as an advocate of despotic cen-
tral government.

At various times in his career, Hamilton advocated for a more di-
verse system of taxation, articulating the principle of progressivity and
even mentioning the possibility of income taxes at some distant point
in the future. During his career in office, however, he spent most of
his effort defending the excise tax. There, he helped set an impor-
tant Supreme Court precedent in Hylton v. U.S. (1796), the first case
in which the court exercised judicial review, though in this case to up-
hold an act of Congress rather than to declare it unconstitutional. Act-
ing as counsel for the government, he spoke eloquently despite be-
ing severely ill and convinced the court that taxes on carriages were
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not direct taxes but clearly of the nature of an excise. He thus helped
establish a broader definition of excise taxes, and a much narrower
definition of direct taxes, than many people wanted at the time.* Be-
yond that, his most significant opportunity for expressing a fuller po-
sition on the national government’s power of taxation came in his Re-
port on Manufactures.

Diversifying the Economy

There is at present juncture a certain fermentation of mind, a
certain activity of speculation and enterprise which if properly
directed may be made subservient to useful purposes; but which if
left entirely to itself, may be attended with pernicious effects.
—Alexander Hamilton

Harold Syrett and Jacob Cooke, the editors of Hamilton’s papers, aptly
characterize the Report on Manufactures as “an integral part of Ham-
iltonian finance.” In it he defends the bank and the funding system
established pursuant to his earlier reports and “reiterate([s] his view
of the public debt as an acquisition of artificial capital available for
the promotion of manufactures.” They note as well that “an equally
close relation exists between the Report and his attitude toward for-
eign policy,”” which is the subject of the next chapter. His desire for
diversifying the American economy through manufactures and trade
bridges finance and foreign affairs to round out his strategy of admin-
istration for a vibrant republic.

Hamilton worked on the document periodically through the year
1791, submitting it that December. He wrote five drafts, integrating
significant content in the first draft from a report by Tench Coxe,
his assistant secretary of the treasury and a respected writer on the
subject, and adding insights and new data from myriad sources with
each draft. The final version presents an elaborate argument favoring
public encouragement of manufactures as a way of diversifying the
means of employment and contributing to the general welfare. It is
an impressive work of applied macroeconomic analysis, focusing on
the synergies gained through blending the “aggregate prosperity of
manufactures and the aggregate prosperity of agriculture.””! Peter
McNamara characterizes it as “in many respects . . . a theoretical docu-
ment” because it addressed head on the political-economic ideas and
arguments of the day to which many Americans seemed fervently at-
tached.™ As already discussed in chapter 1, the most prominent of
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these ideas issued from Physiocratic, free trade, and small republic ad-
vocates in support of an agrarian republic—very much the status quo,
especially among the mid-Atlantic and southern states. Hamilton prof-
fered a vision based upon a trajectory of dispositions in the American
people that could bring about a more diverse, opulent, and united
commercial republic. This required the “incitement and patronage
of government” to ignite a spirit of improvement toward that end. The
country’s entrepreneurial disposition needed both spur and rein.
Mired as the young republic was in agrarian conditions and mind-
set, Hamilton’s report swam against the current and was largely ig-
nored in Congress. Its prescience would never be fully appreciated
in the United States, though some of its ideas and measures sporadi-
cally bubbled into public policy throughout the last half of the nine-
teenth century and much of the twentieth. Its relevance as a body of
political-economic theory remains salient for its thorough analysis and
critique of Smith’s free market theory and for explaining much about
how the American economy actually developed. As an example of the
latter, McCraw cites as “most prescient” of all Hamilton’s prediction
that skilled immigrants “would probably flock from Europe to the
United States to pursue their own trades or professions, if they were
once made sensible of the advantages they would enjoy.” He notes
that many copies of the report were distributed in England, receiving
particular attention by skilled craftsmen, many of whom emigrated to
the United States and formed a hub of new manufacturing and ma-
chining expertise that would transform cotton and other raw materials
production.” Ironically, the report received more attention in Europe
than in the United States throughout the next century because of ef-
forts by American System advocates such as Mathew and Henry Carey,
Henry Clay, and Friedrich List. Their agenda fully embraced Hamil-
tonianism, and List spread its program to the European continent.”
The report’s many sections and vast details need no recapitulation
here. Much of it supported a broad argument for establishing national
industrial policy, a matter sadly ignored by most politicians through-
out US history. The work’s real significance lay in its policy arguments
for governmental intervention to spur national economic develop-
ment in diverse directions. Hamilton’s arguments contribute cogent
support to one side of the never-ending debate over American eco-
nomic policy and, in the process, help provide justification for an ag-
gressive system of promotive and regulatory administration. His main
subject of manufactures entailed two lines of argument: (1) that it
added to the regularity of production in general, thus supplying op-
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portunities to fill agricultural downtime with paid work (a combina-
tion that would work well throughout subsequent US history); and
(2) that it would lend much added value to the domestic economy
through the refinement of agricultural and other goods and to the
stock of new and diverse occupations for the American people. These
things could not come about in a timely fashion without significant
intervention by the national government.

Hamilton believed that the integration of agriculture and manu-
factures would eventually help knit the country’s clashing regional
(north/south) interests together in a complex system of interdepen-
dent markets. Much of his analysis borrowed insights from Smith’s
work in The Wealth of Nations in support of a diversified economy. He
departed, however, from Smith’s belief that such development would
occur naturally if the economy were left to itself. Government must
play a critical role in stimulating and sustaining a diverse political
economy, lest other nations continue to deprive the agrarian repub-
lic of opportunities in international trade. Without at least some tem-
porary protection, they would trade at a severe disadvantage, creating
both gluts and shortages in languishing home markets.

He easily demonstrated how the current practices of other nations
made international trade anything but free. The United States had
been “precluded from foreign commerce,” to the extent that we could
not even secure principal staples without serious obstructions. We
needed much from Europe, while Europe needed much less from us.
This want of reciprocity worked to our disadvantage, and Europe was
not about to relinquish its advantageous situation for our benefit.”
With this in mind, Hamilton justified the use of tariffs, bounties, pre-
miums, and related aids designed to induce reciprocity abroad, de-
velop home markets, and encourage domestic manufactures. He was
not an isolationist but advocated protectionist measures as a means of
getting infant industries to a more mature state so they could compete
on a more even playing field. He argued that truly free market condi-
tions were at best hypothetical in that era and that the more prudent
course required adopting measures to make the United States com-
petitive. Free markets are not necessarily competitive markets.

Debunking Laissez-Faire Economics
Hamilton offered five cogent reasons for rejecting the fundamental

assumption of “invisible hand” theory, that is, that human beings are
rational calculators of their own interests and that leaving them alone
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to do so would result in an automatically correcting economy.”® First,
he argued that people are more strongly influenced by “habit and
the spirit of imitation” than laissez-faire doctrine can admit. “Experi-
ence teaches that men are often so much governed by what they are
accustomed to see and practice, that the simplist and most obvious
improvements, in the most ordinary occupations, are adopted with
hesitation.” The “spontaneous transition to new pursuits” will come,
if at all, only with great difficulty and often “be more tardy than might
consist with the interest either of individuals or of the society.” The
“incitement and patronage of government” is therefore required “to
produce desirable changes.””” People are generally creatures of habit,
more socially than economically oriented, and so must be prodded
and enticed into new entrepreneurial pursuits.

Second, related to man’s social nature is his fear of failure in new
and untried enterprises. These pose tremendous uncertainties and
risks that deter people from serious investment of time and effort.
Their fears require mitigation through governmental support and
protection. In short, governments must selectively subsidize risks and
limit liabilities that deter investment. Ample evidence exists to show
that both were used routinely in the founding era and have been ever
since.”™

Third, government must help overcome “intrinsic difficulties in-
cident to first essays towards a competition with those who have pre-
viously attained to perfection in the business to be attempted.” Get-
ting into the market is in great part a matter of gaining the trust and
confidence of potential buyers of products and overcoming the price,
scale, and technological impediments imposed by dominant firms.
The government must offer “a degree of countenance and support. . .
as may be capable of overcoming the obstacles, inseparable from first
experiments.” It must, therefore, reduce barriers to market entry to
gain the “confidence of sagacious capitalists both citizens and foreign-
ers” and employ “judicious regulations for the inspection of manufac-
tured commodities” in order to boost consumer confidence at home
and abroad.”™ The states had already employed inspection laws of
their own, and Hamilton pressed their aggressive use nationally.80 He
treated market regulation as a necessity wherein “the avarice of in-
dividuals threw trade in channels inimical to public interest, when
desirable enterprises might otherwise not be undertaken for want
of sufficient private capital, or when unexpected causes thwarted a
prosperous flow of commerce.” He factored such problems, especially
the avarice of speculators, into his financial and economic designs.
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McDonald observes that his “contemplation of the extent of their ava-
rice convinced him that speculators, far from being stable props for
a national system of finance, were greedy enough to erect their own
fortunes upon the ruins of public credit. Immediate private interest
was simply too unreliable.”! Hamilton was well aware that free mar-
kets could break down or conduce to monopoly through unrestrained
avarice.

Fourth, the “greatest obstacle of all to the successful prosecution of
a new branch of industry consists . . . in the bounties, premiums and
other aids which are granted, in a variety of cases, by the nation in
which the establishments to be imitated are previously introduced.”
He cited commonly known examples of bounties, indemnifications,
and exemptions offered to enterprises in other nations that “enable
their own workmen to undersell and supplant all competitors in the
countries to which those commodities are sent.” Unaided private in-
terests cannot on their own “surmount all [these] adventitious barri-
ers.”® Hamilton treated these incentives as among the “most effica-
cious means of encouraging manufactures,” simpler in their market
effects than duties and more easily administered. Bounties and pre-
miums were controversial and rejected by Congress at the time, chal-
lenged in part as being unconstitutional. To this, Hamilton gave a
spirited reply, again invoking broad construction of Article I, Sec-
tion 8 powers in advance of “common defense” and the “general wel-
fare,” terms “doubtless intended to signify more than was expressed
or imported in those which preceded; otherwise numerous exigen-
cies incident to the affairs of a nation would have been left without a
provision.” He saw “no room for a doubt that whatever concerns the
general interest of learning, of agriculture, of manufactures, and of com-
merce are within the sphere of national Councils as far as an applica-
tion of money.”®* He anticipated common use of such incentives later,
especially tax exemptions, to attract and guide various kinds of mar-
ket development locally as well as nationally.

Finally, Hamilton dealt with the argument that protecting domestic
firms from foreign competition would increase domestic prices and
conduce to monopoly practices at home. To this he replied that evi-
dence to the contrary already existed in the United States and that
“the internal competition which takes place, soon does away every-
thing like monopoly, and by degrees reduces the price of the article
to the minimum of a reasonable profit on the capital employed.” More-
over, as manufactories grow and refine their processes, the improve-
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ments exert downward pressure on prices as marginal costs likewise
go down, thus taking advantage of economies of scale. Concluding,
he noted the complementary effect that the decreasing prices “enable
the farmer to procure with a smaller quantity of his labor the manufac-
tured produce of which he stands in need, and consequently increases
the value of his income and property.”® All of this is made possible at
first through the stimulus of “artificial, circulating capital” introduced
through the system of public credit, and thence to real gains in pro-
duction and income. Artificial capital begets real capital.®

These arguments remain valid as criticisms of classical and neoclas-
sical economic doctrines and are supported in the findings of institu-
tional, critical, and behavioral economists today. Hamilton of course
emphasized the prevalence of these factors in a nation dominated by
agrarian life, bereft of the means for refining its agricultural prod-
ucts to a competitive scale and in an efficient manner. His critique fo-
cused on the need to protect and enhance infant industries, but his
extant remarks clearly indicate that nations would take steps necessary
even for mature industries to secure their niche, perhaps even domi-
nance, internationally if their products and services are deemed vital
to national interests. The practice among other nations confirmed
the point. However, he also strongly cautioned against extended use
of tariffs for protective rather than revenue purposes, arguing that
a less-restrained competition must still play an important role in ro-
bust markets. The stimulative and regulative functions of government
should work to improve competition in general, not retard it. He
again pressed the point that markets left to themselves hardly guar-
antee competitive markets over the long run.

Conclusion

From the years 1789 to 1795, when Hamilton left the Treasury, he en-
gineered one of the most remarkable reversals of national fortune in
the history of any regime. He pressed his advantage early to establish
the core administrative organs of the new republic and put them to
work on policies designed to cultivate a new entrepreneurial outlook
and corresponding habits in average Americans. Within those years,
the economy turned completely around, public confidence rose to
an all-time high, and as McCraw notes, a cadre of entrepreneurs coa-
lesced and commenced chartering g11 limited liability corporations,
making the 179os the most prosperous decade in the nation’s early
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history.* Hamilton had set the new republic on a sound commercial
path in large part by first setting its government upon a sound admin-
istrative footing. In the remaining years of his public career, he turned
his attention to matters of military and foreign affairs, for these were
necessary complements to ensuring the country’s security as well as
its prosperity.



6

Military and Foreign Affairs
for the Republic

Those who have had opportunities of conversing with foreigners
respecting sovereigns in Europe, have discovered in them an
anxiety for the preservation of our democratic government,
probably for no other reason, but to keep us weak. Unless your
government is respectable, foreigners will invade your rights; and
to maintain tranquility, it must be respectable—even to observe
neutrality, you must have a strong government.

—Hamilton, Speech to the Constitutional Convention

Hamilton treated military and foreign affairs as integral aspects of a
nation’s public administration. Though both remained nascent and
weak in the United States during his life, he provided the rationale and
prepared plans for their expansion as events would dictate over sub-
sequent generations. He argued that no nation could ignore the de-
velopment of military and foreign affairs institutions for long without
incurring grievous harm from foreign intrigue, if not outright inva-
sion. Many of his colleagues disagreed, thinking the new republic’s
circumstances allowed it to forgo especially a standing military force
and to provide only a fledgling foreign affairs department. Later in
their lives, the force of events made some leading opponents (Madi-
son and Jefferson among them) see the wisdom in his designs. The
challenge Hamilton faced lay in convincing people that a strong, well-
managed military force and a discerning foreign policy establishment
could be safely restrained and reconciled to republican principles and
yet maintain the might and readiness necessary to deter and repel all
forms of foreign aggression. He convinced very few at the time, but as-
pects of his theory and argument remain relevant to the current day.

Toward a Republican Military
Karl-Friedrich Walling depicts Hamilton above all else as a military of-

ficer because that is how many of his contemporaries referred to him,
first as Colonel Hamilton and then as General Hamilton. Much of
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Hamilton’s life revolved around war or the threat of war, and the suc-
cessful launching of his political career came from his distinction first
as a highly spirited and disciplined artillery officer and then as a bril-
liant aide-de-camp to General Washington. As Walling notes, even as a
youngster in the West Indies, Hamilton wrote of wishing for war, view-
ing it “as an honorable way for an adolescent orphan with no money to
rise quickly in the world.” While secretary of the treasury, he attended
to the organization and management of the Department of War, and
through his management of the Customs Service and a fledgling Coast
Guard, he oversaw the protection of harbors from French privateer-
ing as the French Revolution ensued. He also equipped militias and
helped Washington lead in the successful effort to quell the Whiskey
Rebellion in western Pennsylvania in 1794.? When war loomed with
France in the late 179os, he returned to the military as a major gen-
eral, second-in-command to General Washington, serving also as in-
spector general of the Provisional army until 1800. He laid extensive
plans and lobbied hard for the establishment of the navy, for the out-
fitting of a small standing army, and for professional military acade-
mies in which to train military leaders and subordinate officers in mat-
ters ranging from broad military policy to the technology of warfare.

Walling observes that one can easily mistake Hamilton’s preoccu-
pation with military affairs as the sign of an ardent militarist with pre-
tensions to turning a republic into an imperial monarchy through
military necessity.” His enemies certainly accused him of such designs,
but both his writings and his actions reveal a very different intent. In
his Continentalist essays he observed that “political societies in close
neighborhood must either be strongly united under one government,
or there will infallibly exist emulations and quarrels. . . . A schism once
introduced, competitions of boundary and rivalships of commerce will
easily afford pretexts for war.” In Federalist essays 68, he illustrated
how a loose confederation would eventually demand that each sov-
ereign state establish its own standing army to stave off the depreda-
tions of the other members, in much the same manner as occurred
throughout the history of Europe as well as of ancient Greece. Com-
merce in the confederative setting could not enjoy any kind of paci-
fying tendency but rather would simply “change the objects of war”
and multiply the sources of internal enmity.* He described the typical
path of such confederacies in Federalist essay 8: “Frequent war and con-
stant apprehension, which require a state of constant preparation, will
infallibly produce [standing armies]. The weaker States, or confed-
eracies, would first have recourse to them to put themselves upon an
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equality with their more potent neighbors. They would endeavor to
supply the inferiority of population and resources by a more regular
and effective system of defense, by disciplined troops, and by fortifi-
cations. They would, at the same time, be necessitated to strengthen
the executive arm of government, in doing which their constitutions
would acquire a progressive direction towards monarchy. It is of the
nature of war to increase the executive at the expense of the legisla-
tive authority.”

Hamilton then noted that in history it was not unusual for smaller
republics with well-organized and disciplined armies to “triumph over
large states, or states with greater natural strength, which have been
destitute of these advantages.” The larger states would in turn build
their own military forces and engage “the same engines of despotism
which have been the scourge of the old world.” Hamilton sought to
break this horrid tendency by engaging “the industrious habits of
the people of the present day, absorbed in the pursuits of gain and
devoted to the improvements of agriculture and commerce” among
united states, rather than build a nation of warriors—“the true condi-
tion of the people of those [ancient] republics.”®

Hamilton’s reasoning led to a conclusion that many of his genera-
tion were not yet ready to accept, namely, that a united commercial
republic demanded “disciplined armies, distinct from the body of citi-
zens.”” He wanted to isolate the military as much as possible from do-
mestic affairs, take away control from the states, and professionalize it
as an arm of national foreign affairs. Only rarely should it ever exer-
cise its powers domestically, and then only to quell insurrection. The
Whiskey Rebellion presented such a challenge early on with no stand-
ing army yet in place, and the whole incident reinforced in Hamilton’s
mind the necessity of establishing one as soon as possible.

The rebellion stemmed from Congress’s adoption in 1791 of an ex-
cise tax that fell principally on distillers of spirits. It was the only inter-
nal tax levied by the national government at the time, and it enraged
southern and western farmers, who often converted their crops into
alcohol to make a profit. The excise taxes imposed by England before
the revolution still fired resentment and anger, and the new nationally
imposed excise stirred anxieties that the new government was already
emulating British despotism. The Scotch-Irish farmers and distillers of
western Pennsylvania were the most militant in their opposition, and
they subjected the federal tax collectors in their districts to beatings,
tarring and featherings, the burning of their homes, and other tactics
of humiliation and scorn. This was bad enough in Hamilton’s eyes, but
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the scales tipped dramatically when state officials and their members
of Congress abetted their efforts rather than trying to restrain them.
Such encouragement led to the formation of a more organized rebel-
lion, and when called to put this down, local militias turned to favor
the insurgents instead. The rebellion grew to roughly six thousand
activists and, in the eyes of Washington’s administration, presented
a serious threat to federal authority in its infancy, and thus to the
new constitutional order as a whole. Hamilton was especially piqued
by the situation and recommended as strong a response as could be
mounted by activating neighboring state militias to make a decisive
show of force, and if necessary, to use that force to quell it outright.®

President Washington wisely took his time in deciding what to do,
letting events unfold in hopes of finding a less drastic solution and
then constituting a three-man commission to try to negotiate with en-
raged citizens. Hamilton informed the commission that he would ac-
commodate “any reasonable alterations” to the excise that would help
dispel anger and “make the tax more palatable.”9 The efforts failed,
and Washington resolved to make a show of force. Due to other dis-
tractions, General Knox, the head of the Department of War, was away
and unable to prosecute the effort, so it fell to Hamilton, working
with Major General Henry Lee, to lead the operation. He poured his
energy into organizing and outfitting the multistate militia and then
joined Washington and Lee in the field to conduct the operation.
They had amassed a force exceeding twelve thousand troops, but lo-
gistical challenges exacerbated by disorganized militias greatly slowed
their advance. Their eventual arrival on the scene, however, quickly
dissipated the insurgency. Though Hamilton wanted stern measures
applied to the leaders of the rebellion, his greatest hope came to
pass—that making a decisive show of force would deter the need to
inflict harm. Ultimately, both Washington and Hamilton conducted
affairs in the field in such a measured and careful way that very few
citizens were actually prosecuted, and those convicted were granted
clemency in the aftermath. Chernow notes that “public opinion ap-
plauded the way Washington balanced firmness and clemency in sup-
pressing” the rebellion and that “he and Hamilton had brought new
prestige to the government and shown how a democratic society could
handle popular disorder without resort to despotic methods.”"’

On the international scene, Hamilton believed the military should
function in a similar fashion, though the immediate circumstances
warranted a more cautious approach. The nation should build toward
a strong force that commands respect not only for its might and readi-
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ness but also for its restraint, good judgment, and proportionality in
response to hostility—elements that characterize just use of military
force to this day. Walling concluded that his “fundamental political
objectives were to enable the American Republic to avoid war when
possible; to wage it effectively when necessary; and to preserve both
political and civil liberty in time of war.” Hamilton broke new ground
in thinking about how a republic could combine great military power
while preserving liberty.!! He especially wanted to avoid war in the
early years of the republic because it lacked the funding and effective
means for conducting war and because so little will existed for estab-
lishing a standing army. These conditions, however, did little to inhibit
popular passions for war.

The commencement of the French Revolution in 1789—go sparked
a heated ideological battle over the issue of whether the United States
should back the new French republic out of republican sympathy and
friendship for its cause while it declared war and revolution against
the rest of Europe. The ideological fervor revealed the same “furious
and dark passions” that Hamilton had witnessed with the Tory confis-
cation acts, but on a grander scale, and this raised anew his fear that
the young nation would destroy itself in a bout of republican zeal. In
his Phocion letters, penned against Tory discrimination and denial of
their rights, he stated that “nothing is more common than for a free
people, in times of heat and violence, to gratify momentary passions,
by letting into government, principles and precedents, which after-
wards prove fatal to themselves.”'? In the Tory cases such precedents
entailed the angry denial of their due process rights, confiscation of
their property, and even banishment. In the zeal for the French Revo-
lution, it entailed breaking important treaty and commercial agree-
ments with Britain (which then constituted the bulk of US foreign
trade) in favor of loyalty to the new French republic and the prospect
of joining it in an ideologically driven war against monarchy. Both
situations revealed a “pernicious spirit of bigotry in politics, as well as
in religions,” which is inimical to the “spirit of toleration” required to
sustain a commercial republic. With respect to religion, he observed,
“It was a long time before the kingdoms of Europe were convinced of
the folly of persecution, with respect to those, who were schismatics
from the established church. The cry was, these men will be equally
the disturbers of the hierarchy and of the state. While some king-
doms were impoverishing and depopulating themselves, by their se-
verities to the non-conformists, their wiser neighbors were reaping
the fruits of their folly, and augmenting their own numbers, indus-
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try, and wealth, by receiving with open arms the persecuted fugitives.
Time and experience have taught a different lesson; and there is not
an enlightened nation, which does not now acknowledge the force
of this truth, that whatever speculative notions of religion may be en-
tertained, men will not on that account, be enemies to a government
that affords them protection and security.”'? With respect to politics,
astrong, national republic could appeal not only to the need for pro-
tection and security but also to the prospect of liberty for persecuted
émigrés as well and thereby win their loyalty and perhaps even their
affection. That depended, however, on the ability and willingness of
the national government to resist the republican brand of bigotry. As
Walling notes, Hamilton’s chief concern was that, “by degrees, the
rhetoric of virtuous republicanism would issue in the reality of a vi-
cious despotism.” Leaders would be needed to restrain and calm its
dark passions, and a professional military and foreign affairs establish-
ment would play an important role in the effort.

A Steady and Permanent Military Administration Being
Necessary to a Free Republic

Early in his military career, Hamilton became convinced that a stand-
ing army and navy were essential not only to the survival of the new
republic but also to its prosperity and moderate temper. He witnessed
firsthand the disastrous effects of state-controlled administration of
the Revolutionary War and how that system relied so heavily upon pa-
triotic voluntarism, and with it the severe and disparate sacrifice of
those least able to afford it. The results were perverse and dispiriting.
He briefly recounted the resulting condition of the Revolutionary
army to his friend James Duane in September 1780: “It is now a mob,
rather than an army, without cloathing, without pay, without provision,
without morals, without discipline. We begin to hate the country for
its neglect of us; the country begins to hate us for our oppressions of
them. Congress have long been jealous of us; we have now lost all con-
fidence in them, and give the worst construction to all they do. Held
together by the slenderest ties we are ripening for a dissolution.”"*
He found reliance upon the states “precarious, because the states will
never be sufficiently impressed with our necessities. Each will make its
own ease a primary object, the supply of the army a secondary one.”
Moreover, the multifarious channels of supply abetted hidden and ir-
regular transactions and multiplied “the opportunities of embezzling
public money.” The problem was so pervasive that it convinced Hamil-
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ton of the need to take arms production and supply entirely out of pri-
vate hands, essentially nationalizing the industry.'> As significantly, he
observed that the system of state militias relied too much on a popu-
lar spirit that lacked durability and sufficient attentiveness to a disci-
plined or “rigid responsibility” as well as “diligence, care or economy.”
This turned the administration of the war into a highly mutable affair,
resulting in more expense and far less effectiveness than if it were run
through a stable and uniform national system.'®

The fix for these problems, Hamilton advised, included a stable, na-
tional financial system to fund the war effort, appointment of “great
officers of state” who could bring energy and system to it, and the ini-
tiation of a series of administrative reforms that would convert the
ragtag military into a professional and public-spirited corps. Congress
should immediately abandon the state-based military supply system in
favor of a nationalized system, adopt a military draft with three-year
terms in place of state bounties, which rewarded only short-term en-
listment, and give officers half pay for life (as opposed to just seven
years) as a means of “binding them to the service by substantial ties”
and keeping them available in the event of future conflicts.!” All of
this must be abetted with extensive training and discipline instilled by
experienced officers. During the war, Hamilton had recruited foreign
officers such as the Baron von Steuben and the Marquis de Lafayette
to lead and train a regular army, which carried on much of the effec-
tive fighting. Their professional experience and leadership instilled
a more durable courage in their troops than could ever be obtained
through the haphazard leadership of irregular and inexperienced of-
ficers over a militia. As Walling notes, Hamilton distinguished between
two types of courage—the naturalversus the “artificial, which is the ef-
fect of discipline and habit.”

Hamilton implied that the “artificial” courage of professional sol-
diers would normally be superior to that of ordinary citizens in
the militia. The professionals had the advantage of experience,
or habituation to the confusion and danger of war. Professional
soldiers acquire confidence in the use of arms and in working to-
gether in large groups through repetition of essentially mindless
tasks. Though free-spirited members of the militia would nor-
mally balk at such tedium, professional officers would compel
their troops to practice such tasks until they were second nature
and the men had acquired artificial courage. . . . [They would]
borrow their courage from their officers. . . . The natural cour-
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age of free citizens was a product of enthusiasm, which waxed
and waned, according to the fortunes of war; but the confidence
of professionals, who acted bravely in combat because they had
performed the same tasks a thousand times before in drill, was
much more reliable.'

Though Hamilton clearly favored the artificial to the natural form of
courage, he also saw how a republic could draw upon both to “develop
a unique martial character, a mix between the natural but unreliable
courage of the [republican] militia and the more reliable but artifi-
cial courage of a European army.” This he thought could result in a
military that acts “as a repository of American patriotism” marked by
public-spiritedness and devotion to republican liberty, all under the
auspices of permanent administrative institutions that could main-
tain the professional army as a smaller and relatively insular corps. A
larger navy would obviate the need for an expansive army and thereby
reduce any threat to domestic usurpation.'” The modern American
military evinces this character, and it extends as well to the successor
of the state militias, the National Guard. At the time, however, none
of this was obvious, and it fell to Hamilton to argue that the circum-
stances of the new republic demanded such a military establishment
as an integral part of national administration.

In the Federalist essays 23—29, Hamilton argued that an appraisal of
the country’s circumstances, as well as its commercial bearing, would
illustrate the necessity of maintaining army and naval forces even in
times of peace. The European empires controlled the seas and the
lands bordering the United States. They held dominion over many
new settlements, as well as posts and routes from which they could ha-
rass the United States at will. The British restricted American access to
West Indies trade, especially to the region held by the French. If US
citizens wanted freer trade, their national government must expand
and improve its military strength to improve its negotiating position.
It needed a navy to police and protect lanes of commerce at sea and
on its rivers; it needed active dockyards, arsenals, coastal and inland
fortifications, and garrisons sufficient to house a rapidly expanded
army when war loomed.?” The mere presence of these military insti-
tutions and resources would deter foreign meddling and aggression.

In addition, the new nation might have to act offensively to ex-
pand and secure it borders. The territories to the west and south
were deemed vital to US interests by most early statesmen, and Ham-
ilton suggested that invading them in stages may be necessary for se-
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curity and advantageous for commerce. “There are, and will be, par-
ticular posts, the possession of which will include the command of
large districts of territory, and [will] facilitate future invasions of the
remainder.”*! Finally, the danger of internal rebellion also loomed and
had already led Pennsylvania and Massachusetts to establish standing
forces of their own. Hamilton emphasized “how little the rights of a
feeble government are likely to be respected, even by its own con-
stituents.”*?

These arguments faced strong opposition, so Hamilton did not press
them very hard. Instead he assured the continued existence of state
militias, emphasizing the security they offered against an encroach-
ing national army and the necessary support they provided while the
nation lacked a sufficient standing force. He also played down the
need for a large standing army if a smaller professional corps were es-
tablished that could readily expand forces as events required. He ex-
pected, however, that the press of future crises would lead to the re-
sults he desired.

Halting Steps toward Military Establishment

Hamilton’s theory of a republican military and his arguments for per-
manent military institutions languished until the twentieth century.
Until then, the Anti-Federalist belief that standing armies presented
the most serious threat to the life of a republic persisted. Armies were
the engines of budding despots and led inevitably to either subversion
or outright overthrow of republican institutions. The nation, the Anti-
Federalists contended, must rely on the ability of the states to mobilize
their citizen militias when hostilities seemed imminent or when the
national government became too overbearing. Anti-Federalist Repub-
licans were not about to let the new national government build a rival
military establishment. Thus, the first Congress failed even to autho-
rize inspections of the state militias by the new Department of War,
much less allow it to order their affairs. State jealousies about the mat-
ter ran too strong for even President Washington to make any head-
way, so the new department languished in a sea of ill will.

Its administration suffered further for three related reasons: first,
because of poor leadership and management by Henry Knox and
then by James McHenry (both military men with little administrative
acumen); second for lack of key subordinate administrative officials
such as quartermasters and paymasters; and third for lack of adequate
troops, which during the early administrations varied in number from
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two thousand to five thousand and were poorly trained and equipped.
This led to some embarrassing defeats with Indian campaigns of the
early 179os, which prompted investigations that resulted in giving
yet more responsibilities to Treasury and Hamilton’s oversight. His
prompting and instruction of Knox and McHenry got little in the way
of positive results, and Congress gave him no help with resources.**

The first Congress had decommissioned naval ships provided for
the Revolutionary War effort, and the only new ships commissioned
were revenue cutters, which operated under Treasury supervision. As
White observes, not until 1794, when the United States found itself
in hostilities with Algerian corsairs (English allies) for their predation
on commercial shipping, did Congress relent to building six new war-
ships, and even that must cease if peace were achieved before comple-
tion.?* Congress tasked Hamilton with managing their construction
through the Treasury Department. In the end, only three of the six
ships got built because hostilities ceased earlier than expected. Caught
on the problem of sunk costs, Congress compromised in preserving
the three already nearly built. The navy was not formally established
as a separate institution until 1794, and that only after heated politi-
cal battle. The construction of ships commenced rapidly thereafter
(expanding to thirty-three) under more competent management and
organization until Jefferson became president in 1801 and he halted
all such efforts.®

Resistance to a permanent military establishment stemmed as well
from the growing belief among Jeffersonian Republicans that Hamil-
ton plotted to engineer the government into a monarchy. If Washing-
ton was a budding monarch (as many of them believed), then Hamil-
ton was his prime minister. The resistance grew so intense and became
so personal that it eventually persuaded Hamilton to leave the secre-
tary of the treasury position in 1795 and return to his law practice. At
Washington’s pleading, he remained available for advice carried on
extensively through correspondence, but he did not return formally
to public service until 1798 when called to serve with Washington in
command of the military under President John Adams. By that time,
relations with the French had soured, and a naval war of sorts (often
described as a “quasi-war”) ensued. Adams needed to mobilize a mili-
tary but had little with which to work. Thus, he called upon Washing-
ton to lead the effort, and the former president agreed, contingent
upon Adams appointing Hamilton as second-in-command. Once ac-
complished, Washington essentially handed over the operation to his

deputy.
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Hamilton used the tense situation with France to try to convince
Congress to create a well-rounded military establishment. Working
through Oliver Wolcott, Timothy Pickering, and other administration
officials, he proposed that Congress empower the president to raise
ten thousand troops immediately and then prepare a corps of profes-
sional officers to eventually train fifty thousand more troops. He knew
this was unlikely but hoped at least to establish “a competent number
of persons qualified to act as instructors to additional troops, which
events may successively require to be raised.”® To this he added plans
for the development of military academies, the building of more ships
and frigates for the navy, the development of arms manufactories, and
the appropriation of secret operations funds.?” As Broadus Mitchell
indicates, though circumstances remained favorable to such develop-
ment for only a short time, Hamilton, “practically alone, devised the
principal features of the [military] establishment. He laid the foun-
dations for the national defense system” and planned “for expansion
and amendment, so that outlines need not require change.” In the
process, he offered instructions to Knox and McHenry on the proper
management and organization of the fledgling military.

Managerial Instruction in the War Department

Chernow characterizes Hamilton’s knowledge of military affairs as “en-
cyclopedic” and claims that he “laid down the broad outlines of the
entire military apparatus” in the short period of his military appoint-
ment under Adams and Washington. White likewise concludes that
Hamilton “went far in managing the War Department” during his ten-
ure at Treasury and later as inspector general.?” In the latter position,
he laid out his plans for a military academy and provided War Depart-
ment leaders with a wealth of managerial advice.

Hamilton held a military academy as “an object I have extremely
at heart,” and he sought advice from military-minded experts abroad
for its design.”® He seemed as much interested in the technical aspects
of military education, such as training engineers and artillery experts
and improving cavalry systems and naval science, as he was in train-
ing for leadership and management of military organization and de-
ployment. Chernow notes his yen for learning from the highly devel-
oped military practices of European nations, and his disappointment
in the American attitude of “self-sufficiency and a contempt of the sci-
ence and experience of others,” a trait that Chernow links with Hamil-
ton’s “dismay over the Jeffersonian faith that Americans had much to
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teach the world but little to learn from it.”*! He set his sights on a for-
tress complex at West Point and supplied McHenry with plans for five
schools to teach military fundamentals, engineering and artillery, cav-
alry, infantry, and navy. He offered detailed lists of necessary adminis-
trative positions and professors in the various sciences as they applied
to military operations and action, as well as of the subjects to be ad-
dressed in each school. He especially emphasized the importance of
maintaining a sufficient number of sergeants to rapidly train an army
of fifty thousand men and offered a detailed plan of organization for
the military specialties at headquarters and in the field.**

A review of Hamilton’s correspondence with Secretary McHenry
during the period from 1797 to 1799 reveals the extent to which Ham-
ilton schooled him on virtually every aspect of departmental man-
agement, including matters of communications, purchasing and pro-
curement, contracting, organizational structure, rulemaking and legal
draftsmanship, data collection, and personnel policy. Regarding com-
munications, he advised developing a reporting system between the
War Department and the commander in chief to routinely provide in-
formation on such things as “the state of public supplies and the mea-
sures in execution to procure others” and detailed arrangements for
the collection and storage of information pertinent “towards plans of
general defence.”

Regarding procurement, Hamilton urged McHenry to centralize
the function under one head and then to divide it from needs assess-
ment and oversight functions, which were to be performed by the
quartermaster general. In this arrangement, Hamilton distinguished
between “civil and military functions.” He deemed procurement a
civil function and needs assessment and oversight as military func-
tions and declared that they were thus far “discordantly mixed.” Ap-
parently, the quartermaster general had been involved in the business
of procuring and purveying supplies in addition to assessing supply
needs and insuring that they were met—a combination that invited
too much secrecy and abuse and frustrated the efficiency gained by
separating the functions.**

Hamilton illustrated the ethical trade-offs as well as practical im-
plications for McHenry on contracting versus direct purchasing by
“agents of the government.” Purchases by government agents “are
liable to much mismanagement and abuse.” It is, therefore, often less
economical than contracting but is still preferable in regard to the
“quality of supplies, satisfaction of the troops, and the certainty of
supply.” Contracting, on the other hand, is more economical, but be-
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cause “the calculations of contractors have reference primarily to their
own profit, they are apt to endeavor to impose on the troops articles
of inferior quality.” The troops will get into the habit of expressing
dissatisfaction about this, “even where there is no adequate cause.”
Military operations should not rely so heavily “on combinations of in-
dividual avarice.” The government would be forced into much addi-
tional expense “to obviate the mischief and disappointments of those
failures.” Accordingly, Hamilton proposed that McHenry combine
both modes in a manner more advantageous to the government. He
suggested letting contracts for the laying in of magazines while pro-
viding transportation and issuance of supplies “by military agents, who
must likewise be authorized & enabled to provide for the deficiencies
of the contractors and for whatever may not be comprehended in the
contracts.” This scheme would “admit the competition of private in-
terests to furnish supplies at the cheapest rate” while diminishing the
potential for abuse by “public agents.”*

Regarding organizational structure, Hamilton urged McHenry to
consider systematic propriety and span of control in the arrangement
of regiments, battalions, companies, platoons, sections, and demi-
sections. System, uniformity, and order should be imposed wherever
possible so long as important military ends were not frustrated in the
arrangement. The “proportion of officers to men ought not to be
greater than is adequate to the due management and command of
them.” Hamilton suggested appropriate ratios in light of a variety of
factors. In general, he suggested a higher proportion of men to offi-
cers than had before been practiced. This made the operation more
economical, but as importantly, it made the officers’ positions more
respectable, thereby enticing more and better applicants and stimu-
lating “that justifiable pride which is a necessary ingredient in the mili-
tary spirit.” He fixed the upper limit on span of control by tactical con-
siderations such as maneuverability in the field.*®

Hamilton’s counsel to McHenry on personnel matters addressed
appointments, officer grades, quartering, pay, and benefits. For ex-
ample, he advised that appointments be made with less emphasis on
political beliefs and more on military competence, “especially in refer-
ence to lower grades. . . . Military situations, on young minds particu-
larly, are of all others best calculated to inspire zeal for the service.”
Due regard should be paid to “appointing friends of the government”
to the higher offices, though not without regard to general compe-
tence. Furthermore, he advised McHenry “to adopt as a primary rule
the relative representative population of the several States” in the re-



168 / Chapter Six

cruitment and selection of commissioned officers, though “this prin-
ciple must frequently yield to the most proper solution of character
among those willing as well as qualified to serve.” This coincided with
Washington’s general policy on personnel appointments to all gov-
ernment positions in the new administration, a matter watched care-
fully by state leaders. Regarding officer grades, they should not be
unduly multiplied and confused with half-grade distinctions such as
lieutenant colonel. Too many grades would erode the respect and dis-
tinction needed to make each rank desirable. Titles of rank that have
a history of respect and honored usage should be preferred over new
titles or titles that have become obsolete.”

Hamilton’s advice on quartering troops and provision for their ra-
tions reflected his desire to keep military operations separated from
the domestic life of the country. This stemmed in part from the intru-
sive ways in which British troops had been quartered in the residences
of private citizens in colonial times, but it also related to his desire to
avoid undue mixing of martial life with the citizenry. Thus, the quar-
tering of troops should take place away from the nation’s “great cities.”
“The collection of troops there may lead to disorders and expose more
than elsewhere the morals and principles of the soldiery.” The War
Department should provide all rations as well, rather than furnish-
ing monetary allotments as a substitute. Monetary allotments too of-
ten facilitate “marauding and desertion” and dispose the soldiery “to
lay out too much of their money in ardent spirits . . . which besides
occasioning them to be ill fed will lead to habits of intemperance.”*

In addition to advice on general rates of military pay and benefits,
Hamilton instructed McHenry on extra allowances for expenses in-
curred while traveling on military business and for other “peculiar du-
ties.” He advised adoption of a system of fixed rates rather than leav-
ing it unstructured and dependent upon each officer’s report of extra
expenses. Fixed rates were less liable to abuse, though also “not easy
to regulate so as to unite economy with justice.” A special appeal pro-
cedure could be instituted to handle extraordinary cases. Pay policy
should be tailored to the types of incentives inherent in a given posi-
tion. For example, the head of the procurement department should
have an especially “ample pecuniary compensation [because] mili-
tary honor can form no part of reward.” Such considerations assumed
of course the cooperation and assent of Congress, the lack of which
drove Hamilton to despair about the nation ever achieving sound mili-
tary management.*
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Finally, Hamilton’s instructions on rulemaking and legal draftsman-
ship in the War Department revealed the centrality of rules and stan-
dard operating procedures to military organization and policy and
their connection to the rule of law as the primary means of reconcil-
ing military power with the liberty and consent of the governed. Rule-
making went hand in hand with the efforts to systematize and make
accountable the entire military organization. Hamilton wrote many of
these rules himself and coached McHenry on such elementary points
as making rules nonretroactive in their effect. “The [retroactive] ap-
plication of a new rule may produce hardship and injustice, when the
service may have been performed in the expectation that practice on
former occasions would prevail.”*

In drafting laws for consideration by Congress, Hamilton suggested
that McHenry first propose bills that provide for fundamental arrange-
ments of military forces. The subsequent bills for “augmentation need
only define the number to be raised and the duration of service, and
the mode of raising.” This would eliminate the necessity of Congress
reviewing administrative arrangements with every new bill and would
therefore lend stability to the existing force structure. It was vital to
determine the level of administrative detail appropriate for congres-
sional bills. For example, in 1799, Hamilton sent McHenry a draft of
a bill for establishing a medical hospital system for the military (and
for veterans). In the cover letter he called McHenry’s attention to the
structure of the bill. It should deal with “nothing but an organization
with a general outline of duty.” Detailed and more flexible regulations
would follow in the executive departments, where they could be “var-
ied as experience advises.”*! Here again Hamilton demonstrated his
administrative orientation to law. Regulations structure discretion but
are easily changed to suit new circumstances. Statutes should usually
be framed in general language for broad yet limiting purposes, with
the details left to administrative agencies.

Like the rest of the government, the suffusion of law throughout
the military system would subject it, first, to a degree of uniformity
and accountability that could never be achieved in a system of sepa-
rate state militias and, second, to the general superintendence by civil-
ian authorities poised to restrain military ambition. In the end, as
Walling notes, Hamilton shared with Anti-Federalists an aversion to
military imperialism but believed their confederation to be funda-
mentally flawed as the means to preventing it. The better path lay
through national union, led by an energetic government promoting
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the blessings of liberty at home and strength abroad. In that context,
a professional military, publicly spirited in nature and bound to the
Constitution, should operate as an arm of foreign affairs rather than
of internal suppression or imperial overreach.**

Hamilton’s Foreign Policy

The foundation of this doctrine [of alliances], is the utility of
clear and certain rules for determining the reciprocal duties of
nations—that as little as possible may be left to opinion and to
subterfuge of a refining or unfaithful casuistry.

—Hamilton, Pacificus no. 2

The French Revolution commenced in 1789 and continued for ten
years in tumult, anarchy, and war. Its chaos made conditions ripe for
a dictator, and Napoleon’s coup establishing him as first consul of the
government made it a reality in 1799. The course of that revolution
exerted defining influence on US politics and its foreign policy in the
founding era. As Gilbert Lycan recounts, in its beginning, the Ameri-
can people expressed enthusiastic support for French commoners
throwing off the yoke of oppression under the ancien régime and fol-
lowing the spirit of the American Revolution in establishing their own
regime of liberty.* The good feelings stemmed in part from the alli-
ance of 1778, which secured France’s cooperation and support with
the new United States against the English, but it also stemmed from
pride in a newfound fraternity of republicanism that aroused strong
ideological fervor. That fervor led many Americans to advocate alli-
ance with France in its war against monarchy in general and to ratio-
nalize and excuse heinous acts committed by French republicans in
successive reigns of terror over their own people.

Though favorably disposed toward the revolution at first, Hamilton
backed away as French good sense gave way to “horrid and disgust-
ing scenes” born of intemperate zeal.** The intense and violent ac-
tions of the revolutionaries, combined with the popularity of French
philosophes who to his mind espoused radical and utopian ideas
that encouraged “an unexampled dissolution of all the social and
moral ties,” soon convinced him that the revolutionary experiment
would fail. By 1794, in his Americanus essays, he predicted that “after
wading through seas of blood, in a furious and sanguinary civil war,
France may find herself at length the slave of some victorious Scylla
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or Marius or Caesar.”* In the meantime, France’s instigation of war

against the rest of Europe presented important opportunities for the
United States if it could avoid being drawn into hostilities, including
the chance to annex vital western and southern borderlands and to
cultivate more favorable trade relations abroad. These became Ham-
ilton’s chief foreign policy goals.

The fault lines of discord among Americans about the progress of
the revolution in France followed rather consistently the divide be-
tween Federalists and Jeffersonian Republicans, with Hamilton lead-
ing Federalist opinion in numerous essays against the folly of support-
ing the French in war and in favor of proclaiming strict neutrality
instead. Jefferson and his party (which soon came to include Madi-
son) believed that the United States was obligated through the defen-
sive treaties signed in 1778 to come to France’s aid against what they
viewed as aggressor nations, especially England and Austria. Bitterness
toward the English remained fresh in the hearts of many Americans,
including Jefferson, who had always felt slighted by their diplomats.*®
He sympathized with the French people, having witnessed conditions
there as foreign minister at the onset of the revolution, and had ac-
quired a far more tolerant view of bloodshed as a sad but unavoid-
able result of revolutionary progress. However, he and a group of his
leading colleagues did not want the United States to join the war with
France—the United States had no real capacity to help in that regard.
Even the French governments, royal and then republican, did not de-
mand that, but they did expect other means of support from their re-
publican brothers. Jefferson’s group thus hewed to the idea of main-
taining a stance of qualified neutrality, with strong rhetoric defending
the French cause and accusing the British especially of heinous treaty
violations and abuses to both France and the United States.

Intended or not, this opened the door to many other Republicans
who, in Hamilton’s words, sought to “provoke and bring on war by
indirect means without declaring it or even avowing the intention.”
The fact that the British continued to discriminate against and even
obstruct American trade with anyone but themselves through a com-
bination of navigation acts and wartime impoundment orders further
inflamed the situation. So too did informal British alliances with Al-
gerian corsairs to raid American ships operating in their trade routes,
and as well with various northern Indian tribes who plagued settlers
and towns on the northwestern borderlands. These soured relations
provoked several retaliatory bills by Madison and other congressional
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Republicans who, as Hamilton again characterized it, wanted to re-
duce British commercial ties and “perpetuate animosity between the
two countries without involving War.”*’

Although these proposals never passed, they inflamed the Repub-
licans who desired war. The subtle differences in approach between
the two Republican factions became lost in the fray of subsequent
events, which seemed to impel the United States toward war, though
with Congress continually rejecting any substantial preparations for
it. As Lycan put it, “Partisan considerations seemed to have unseated
reason, at least for the time. The Republicans wanted commercial war
with Britain, and some would even appropriate British property, but
they rejected all measures for national defense.”*® Moreover, they ig-
nored the glaring fact raised continually by Hamilton that the United
States conducted about three-quarters of its trade with Britain. They
also ignored the fact that the French committed depredations and
sponsored privateering on American territory and shipping when it
thought it advantageous, even as its ministers courted American favor.
He predicted rightly that all the European powers would continue to
act this way to advance their own interests so long as the United States
remained weak and vulnerable. Their control of US borderlands pre-
sented a dire threat that led both Hamilton and Jefferson to quietly
consider plans of invasion if negotiation failed.*’

Hamilton found both Republican positions untenable, arguing
that “wars oftener proceed from angry and perverse passions than
from cool calculations of interest” and that either Republican strategy
stirred the former to the sacrifice of the latter.”® Madison and Jeffer-
son wanted to believe that speaking strongly against Britain in favor
of France would induce British leaders into favorable compromises
for fear of losing significant trade with the United States. This seemed
plausible, but events surrounding the arrival of the French republican
envoy and firebrand, Edmond (or Citizen) Genét, in 1794 soon scut-
tled their hopes and swung momentum among many political leaders
toward Hamilton’s position of strict neutrality. In his view, the United
States should try to enforce neutrality with all parties and negotiate
patiently with each nation bilaterally while building its own military
power to deter future depredations on its borders and shipping. Presi-
dent Washington articulated this approach with a now famous line,
“If we desire to secure peace, it must be known that we are at all times
ready for war.””! These words captured the essence of Hamilton’s phi-
losophy of military and foreign affairs. Through his correspondence,
back-channel diplomatic efforts, and prolific public essays, he helped
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keep the United States out of the European war. And throughout that
written work, he advocated the propriety of a realist foreign policy that
has ever since contributed to the continuing debate over the proper
course of American diplomacy and engagement in war.”*

Realist Foreign Policy

Hamilton intended that foreign policy buffer the nascent American
political economy from foreign competition and military aggression.
The ability to do this depended in large part on the creation of a dip-
lomatic corps backed by strong military capacity. As Mitchell indi-
cates, he proposed the establishment of the diplomatic corps and con-
sular service as early as 1783, and in notes to his military pay book
(1777), he expressed concern for acquiring detailed knowledge of the
strengths, interests, views, and resources of foreign nations, thus an-
ticipating the need for a variety of intelligence-gathering functions to
inform diplomacy as well as military preparedness.”® Through this ar-
ray of institutions, he wanted to project both the perception and the
reality of a powerful nation.

The exercise of power in foreign affairs, Hamilton maintained,
should be guided by “sober and palpable” assessments of national in-
terest and should studiously avoid impassioned appeals to ideology
or any other cause that might lead people to sacrifice that interest.
In his Pacificus essays, Hamilton argued that inherently tenuous rela-
tions between nations can be stabilized only through calculations of
“mutualinterest and reciprocal advantage.” It is a “general principle that
the predominant motive of good offices from one nation to another
is the interest or advantage of the nation which performs them,” and
this constituted the basic standard against which the actions of foreign
affairs administration must be evaluated.”* However, he did not advo-
cate a policy “absolutely selfish” in this regard. Rather, he advocated
pursuit of national interests “as far as justice and good faith permit.”
More often than not, “the interests of the nation, when well under-
stood, will be found to coincide with their moral duties.”® Conversely,
“violent and unjust measures commonly defeat their own purpose.”

The coincidence of interest with moral duty is made easier by adopt-
ing low but clear expectations and reciprocal forms of justice and
good faith. Foreign affairs is no place for “metaphysical niceties about
the justice or injustice of the cause.” Overly refined and impassioned
views frustrate each nation’s ability to determine a fair, if yet imper-
fect, outcome. Mutual interests and reciprocal advantages focus on
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material objects and concerns that are amenable to negotiation and
settlement through treaties and other types of agreement. Here again,
Hamilton strongly preferred a process orientation marked by agree-
ments with clear triggers for response or action. He illustrated the
point in an argument over whether an existing treaty with France was
defensive and how obligations to come to one another’s aid in that case
should be determined.”®

In Pacificus no. 2, Hamilton recited the opening passages of the
treaty, which clearly characterized the entire document as defensive
in nature. Invoking the rules of conventional legal construction, he
stated that “it is sufficient that it be once declared [up front], to be
understood in every part of the Treaty, unless coupled with express
negative words excluding the implication.” He thus rejected the ten-
dency of Republicans to pick clauses out of the document for offen-
sive purposes without reference to the document’s explicit defensive
premise. That settled, one must then determine whether France was
engaged in an offensive war or a defensive war."’?

Citing conventions of the law of nations, he asserted, “No position
is better established than that the Power which first declares or actually
begins a War, whatever may have been the causes leading to it, is that
which makes an offensive war. Nor is there any doubt that France first
declared and began the War against Austria, Prussia, Savoy, Holland,
England and Spain. Tis the commencement of the War itself that de-
cides the question of being on the offensive or defensive.” This greatly
simplifies the task of determining whether one’s legal or “positive
treaty” obligations are triggered in otherwise extremely complicated
conditions. Venturing into the quagmire of prior causes is “too vague,
too liable to dispute, too much matter of opinion to be a proper crite-
rion of National Conduct.” For the sake of argument, Hamilton then
illustrated how France was “not blameless in the circumstances which
preceded and led to the war with those powers; that if she received,
she also gave cause of offense, and that the justice of the War on her
side is, in those cases, not a little problematical.”*®

His next point directly challenged general and ideological calls to
arms, such as France’s Decree of November 1792, which granted “fra-
ternity and assistance to every People who wish to recover their liberty
and charge the Executive Power to send the necessary orders to the
Generals to give assistance to such people, and to defend those citizens who
may have been or who may be vexed for the cause of liberty.” He reasoned that
it may be “justifiable and meritorious to afford assistance to the one
which has been oppressed & is in the act of liberating itself; but it is not
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warrantable for a Nation beforehand to hold out a general invitation to
insurrection and revolution.” This would permit a country to do “what
France herself had complained of—an interference by one nation in
the internal Government of another.” Decrees of this sort “disturb the
tranquility of nations, excite fermentation and revolt everywhere.””
These passages illustrate Hamilton’s penchant for clear, stable, and
self-restraining criteria by which to conduct international relations.
They are much more amenable to moderating intense emotional re-
actions (whether born of injustice or fanaticism), which exacerbate
rather than calm tensions among the affected nations.

In this regard, diplomats should display an amiable and patient
manner in negotiations, always seeking to achieve a mutual under-
standing of situations and interests. As Lycan observes, Hamilton
wanted to heal breaches rather than win points or prevail in “a con-
test of words.” Many of his political opponents wanted to defend the
righteousness of their cause and to ridicule and blame the actions of
their perceived enemies (usually England) as justification for con-
struing treaty provisions in France’s favor. To Hamilton, defending
the rightness or wrongness of parties in such disputes was misplaced.
“The rule in construing treaties should be to suppose both parties right,
for want of a common judge.”® This conveys respect to each side as a
precondition for constructive dialogue and negotiation toward settle-
ment of grievances. It brings them to the table with their dignity intact.

Hamilton then dealt with claims of obligation to France out of
gratitude for their invaluable aid during the Revolutionary War. Such
claims, he argued, entail a mistaken sense of reciprocity and are mis-
placed in foreign affairs. Here, once again, he distinguished between
the obligations of personal versus public morality.

Instances of conferring benefits, from kind and benevolent dis-
positions [e.g., gratitude] without any other interest on the part
of the person who confers the benefit than the pleasure of doing
a good action, occur every day among individuals. But among
nations they perhaps never occur.

Indeed the rule of morality is in this respect not exactly the
same between Nations as between individuals. The duty of mak-
ing its own welfare the guide of its actions is much stronger upon
the former than upon the latter; in proportion to the greater
magnitude and importance of national compared with indi-
vidual happiness, to the greater permanency of the effects of
national than of individual conduct.!
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The relation of public officials to their people begets an obligation to
see to their interests first, and thus does not enjoy the right of sacrific-
ing national interests out of gratitude. Public officials should operate
by a different principle of action: “Rulers are only trustees for the hap-
piness and interest of their nation, and cannot, consistently with their
trust, follow the suggestions of kindness or humanity towards others,
to the prejudice of their constituent.”® This standard is not abso-
lute: it is still bound by considerations of justice and good faith, but
in general, sentiments such as gratitude frustrate the ability to antici-
pate material and reciprocal benefits or costs, or to delimit appropri-
ate actions and responses. Thus, “refinements of this kind are to be
indulged with caution in the affairs of nations, [in favor of more pal-
pable interests that are subjectable to] clear and intelligible rules.”®*

Hamilton illustrated the inappropriateness of acting with gratitude
toward France by showing that its motives for aiding the United States
during its revolution were self-interested. Neither France nor Spain
lent support out of some altruistic interest in our independence or lib-
erty. France joined American forces because it was advantageous in re-
dressing the balance of power with England and Spain. Each country
vied for control of US borderlands and wanted to make England’s war
with its colonies extremely expensive, thereby weakening her war mak-
ing and commercial capacities over the long run. An English empire
divided from within worked to their distinct advantage.®*

Basing foreign policy on the play of interests does not completely
rule out considerations of friendship, esteem, or good will. Friend-
ships can be useful as well as enjoyable, and “esteem and good will
[with France] ought to be cherished and cultivated, but they are very
distinct from a spirit of romantic gratitude calling for sacrifices of
our substantial interests; preferences inconsistent with sound policy;
or complaisance incompatible with our safety.” Esteem and good will
can do much to facilitate agreements to mutual benefit, but the weak
status of the United States led Hamilton to the judgment that at least
in the short run it should avoid any long-term commitments and hesi-
tate to ally itself too closely with any nation, lest it “make its own in-
terest subservient to that of another.”® That prospect posed an exis-
tential threat to the young nation’s honor and reputation.

Subservience of a nation’s core interests to another nation con-
stituted debasement of its character and dignity as an independent
country. In his third essay of The Warning, he drew from the example
of France’s domination of the weak and vacillating states of Holland
and Italy (1797). “The honor of a nation is its life. Deliberately to
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abandon it is to commit an act of political suicide. The Nation which
can prefer disgrace to danger is prepared for a master and deserves
one.” There is a point, among nations and people, at which forbear-
ance no longer demonstrates good and patient character but rather
indicates humiliation and disgrace. Such mental debasement is the
“most pernicious of conquests which a state can experience” because
it dulls one’s “sensibility to insult and injury.” It destroys “pride of char-
acter which prefers any peril or sacrifice to a final submission to op-
pression.”®® The French were not offering genuine friendship to the
United States. They simply wanted to manipulate the United States
for their own ends, heedless of US interests.

Hamilton believed that adherence to national interest as a guide
to foreign policy logically compelled the United States to recognize
and respect the legitimate interests of other nations. The judgments
and conduct of other nations, which are calculated from their inter-
ests, should not be interfered with except as they affect US interests.
He cited Vattel in support of this principle. No nation is justified in
“taking cognizance of the administration of the sovereign of another
country, to set himself up as a judge of his conduct or to oblige him
to alter it.”%” Strict observance of this principle avoids the tempta-
tion to self-righteousness and checks the tendency toward ideological
evangelism. He observed this tendency in the excesses of the French
Revolution. France’s revolutionary zeal for republican liberty eroded
its respect for nonrepublican nations and led to declarations for their
overthrow. Hamilton dreaded this kind of moralism. No nation en-
joyed a monopoly of virtue, and there was no single governing form
or principle appropriate for all. He deemed France’s tendency so dan-
gerous that he spared no effort at distinguishing the US republic from
that of the French.®®

Regard for national interests provided Hamilton with a solid and
modest basis upon which to conduct foreign relations. Such regard
confines a nation’s moral reach to what is administratively feasible,
making diplomatic responsibilities less complicated on all sides and
enhancing the prospect of more accountable and predictable rela-
tions. Nations with widely varying political forms and cultures can
more easily cultivate a common ground for international agreements.
Commitments, in the form of debts, treaties, and trade agreements
can more easily be honored in good faith or renegotiated as the play
of interests evolves or breaks down.

The greatest threats to these arrangements arose from two differ-
ent sources. The first is an egregious imbalance of power among the
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affected nations. The weak condition of the new United States made it
so vulnerable to predation by European powers that few of the found-
ers felt confident about its long-term prospects. Hamilton, more than
most of his colleagues, saw grounds for hope if it could stay out of war
and play the competing powers against each other while the United
States built its own commercial and military power. Then it too could
achieve prominence and contribute to a more stable balance of power
in the western hemisphere and perhaps around the world. In the short
run, he favored allying more closely with Britain as a bulwark against
the continental powers and because the extensive trade between the
two countries posed more severe consequences to both parties in the
event relations broke down.

The Jeffersonian Republicans believed that Hamilton in fact wanted
to bring the United States back under the English Crown, and they
published numerous essays and made countless speeches to that ef-
fect. The vitriol galvanized their party in support of France by demon-
izing a common foe. For Hamilton, the “excessive partiality for one
foreign nation & excessive dislike of another” revealed a dangerous
form of moralism and constituted the second major threat to effec-
tive diplomacy. In written drafts of George Washington’s Farewell Ad-
dress, Hamilton characterized this imbalanced and excessive partiality
as “one of the most baneful foes of republican government. [It] leads
to see danger only on one side and serves to veil & second to resist
the arts of influence on the other.”®

He witnessed this one-sided, distorting moralism in full play with
the impassioned and ideological devotion so many Americans displayed
toward France’s revolutionary cause. The Edmond Genét affair illus-
trated the dangers.

Genét, appointed in 1794 as French minister to the United States,
arrived with great fanfare at the port of Charleston, South Carolina,
not at a port closer to the new capital, Philadelphia. He carried with
him a large number of letters of marque, which could be used to
convert private American vessels into privateers on behalf of France.
These would take British prizes and share the wealth between the
United States and France, thus sealing their mutual pecuniary inter-
ests. He also came with the clandestine purpose of organizing agents
to attack British and Spanish holdings in the US borderlands. Overtly,
he planned to rouse republican sentiments to a fever pitch to con-
vince US leaders to increase support of all kinds to the French war
effort and even drag the United States directly into hostilities—all in
direct violation of the neutrality proclamation. As his six-week jour-
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ney to Philadelphia commenced, he embarked on a campaign that,
as Chernow describes it, made him look “more like a political candi-
date than a foreign diplomat.” He attended banquets, gave spirited
speeches about republican brotherhood, and “spawned ‘Republican’
and ‘Democratic’ societies whose members greeted one another as
‘citizens.””""

Genét stirred popular frenzy and euphoria wherever he traveled,
and upon arriving in Philadelphia, he began making audacious claims
to the US administration (and to Jefferson especially) that France had
every right to use American ports and other facilities for military pur-
poses and “that he rejected the notion of American neutrality.” Most
alarming, “he said that he planned to go above Washington’s head
and appeal directly to the American people, asking their assistance to
rig French privateers in American ports.””! This set off a firestorm of
controversy, with Republican and Federalist presses pouring out vit-
riolic articles and embroiling the Washington administration in the
hottest of internal squabbles, as well as arguments with British diplo-
mats. All who spoke for neutrality, or just tried to calm things down,
were reviled as traitors and monarchists.

Washington needed badly to dismiss Genét and send him back to
France, but the intense internal dissension and the risk of insulting
France made him hold back. The prospect of being drawn into war,
despite so much effort to avoid it, seemed imminent. Jefferson too
faced a dilemma because while he ardently supported the French, he
was obliged as a member of the administration to support Washing-
ton’s neutrality proclamation. He tried to restrain Genét’s antics but
to no avail. As Harper describes it, Jefferson, as secretary of state, had
to explain the subtleties of US obligations under the neutrality proc-
lamation in a letter to Genét, but “Genet dismissed Jefferson’s argu-
ments as old-fashioned legalisms and beneath the dignity of repub-
lican diplomacy.” Increasingly he viewed Jefferson as “endowed with
good qualities, but weak enough to sign what he does not believe and
to defend officially threats which he condemns in his conversations
and anonymous writings.””?

Genét’s reaction to Jefferson’s advice is telling for its naiveté and
dismissiveness toward important legal distinctions and diplomatic
practices. Jefferson performed his duty with the required subtlety and
aplomb, and it is quite common to have to make official statements
that one personally disagrees with. For Genét, the cause of republican
fraternity should sweep all that aside. His wider antics with the Ameri-
can public displayed the same recklessness toward its governing in-
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stitutions and processes in general. He thought whipping up the pas-
sion for republican liberty would suffice to meet his ends—impelling
his American brothers into a war for the cause.

Genét’s fortunes, however, took an ironic turn. The same passions
he stirred in the United States were also aflame in France and lead to
a Jacobin coup (led by Maximilien Robespierre) against the Girondist
faction to which Genét belonged. He became persona non grata in
his home country and faced the guillotine should he return. As Cher-
now indicates, Hamilton “urged Washington to allow him to remain in
the United States, lest Republicans accuse Washington of having sent
the brash Frenchman to his death.” He was granted asylum, became
an American citizen, and “married Cornelia Clinton, the daughter of
Hamilton’s nemesis, Governor George Clinton.””

Foreign intrigue and passion for the republican cause waxed and
waned for many years thereafter. It hit an especially high point shortly
after Hamilton resigned in 1795, and in a moment of weakness, the in-
vective lured him onto the street to confront directly some of its most
vociferous agents, only to be stoned and challenged with duels for the
effort.”* He struggled with this kind of fervor throughout much of his
career, fearing its reckless tendencies and incitement to mob rule and
despairing at times about whether the new government could survive
its onslaughts. He appealed constantly in the press for calmer mea-
sures, provided insightful analyses of powers and interests at stake,
and argued as persuasively as anyone could for what he saw as the bet-
ter policy. In light of the country’s vulnerable situation, his counsel
amounted to this: “Permanent alliance, intimate connection with any
part of the foreign world is to be avoided. Confine relations to pal-
pable interests and reciprocal benefits, let engagements be fulfilled—
with circumspection indeed but with perfect good faith. Here let us
stop.””

Conclusion

Biographers often note that Hamilton possessed the ability to survey
the American scene as an outsider. Most of his prominent colleagues
could not do this well because their perspectives were rooted in long
lineages of state origin and identity. Hamilton expressed affection for
his adopted state of New York, but his loyalties clearly belonged to
the nation as a whole and to its prospects rather than to its colonial
and state-centered legacy. This improved his ability to think purely in
terms of national rather than state interests. He could write reports
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on national policy and administration calculated purely for national
benefit and design them for impact on foreign audiences as well as
domestic ones. Certainly, his mammoth reports on public credit, the
bank, the mint, and manufactures were calculated to influence Eu-
ropean leaders and financial institutions as much as his colleagues
at home. Harper’s interpretation of Hamilton’s Report on Manufac-
tures as “a lever to push British policy in a more liberal direction, and
to counter Jefferson’s confrontational strategy,” makes a lot of sense.
“It would bring pressure to bear on Britain gradually and indirectly,
without unleashing the kind of devastating trade war that would fol-
low from the Madison-Jefferson approach.””® It would also project to
the wider trading world the direction of development and the pros-
pects for future trade with the United States. Even if the United States
only stumbled in this direction, as it did, its trajectory seemed more
evident to outsiders like Hamilton than to its homegrown citizens.
Hamilton’s vision of America’s future as an urban society with an in-
tegrated political economy and immersion in international commerce
fit that trajectory.

In a sense, then, Hamilton displayed a unique brand of national-
ism for his time. As Federici indicates, the term is now loaded with
very different, negative connotations, so one must take care to distin-
guish Hamilton’s version from other strains. His realism informed
his nationalism, so his attitude included a strong element of national
introspection or self-criticism. Federici thus characterizes him ironi-
cally as “one of the first anti-nationalists, because he recognized that
nations are not the ultimate measure of goodness or justice. He often
found fault in his own nation while recognizing the virtue in other na-
tions. He was aware that nations, like individuals, must be judged by
transnational standards that embody the wisdom of historical experi-
ence.” This contrasts with what Hamilton saw in the Jacobinism of the
French Revolution, which amounted to “an ideological movement en-
gendered by a national hubris that is prone to meddling in the affairs
of nations it considers less enlightened.” The “jingoism, racism, and
nativism” associated with nationalism in subsequent centuries bears
strong resemblance to the Jacobin strain and therefore should not be
linked to Hamilton except by his revulsion to it.”?

Federici finds a much better characterization of Hamilton’s modest
nationalism as cosmopolitan patriotism. Borrowing from John Lukacs,
he explains that patriotism respects, even reveres, the traditional in-
stitutions of a political society and “is restrained by transnational stan-
dards like natural law and conceptions of transcendence.” Thus, as
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Lukacs describes, “patriotism is defensive, nationalism is aggressive.
Patriotism is the love of a particular land, with particular social and po-
litical traditions; nationalism is the love of something less tangible, of
the myth of a people, justifying many things, a political and ideological
substitute for religion.””

A further distinction, made by John Schaar, differentiates the “natu-
ral patriotism” described by Lukacs from “covenantal patriotism,”
which applies with even greater force to the United States. For Schaar,
patriotism in general embraces a sense of indebtedness to where one
is raised—to its social, religious, and political legacies. The United
States exists in profound paradox because its origins lie both in con-
sent and conquest, and as such, the ties of its people to its lands are
more tenuous. As Schaar characterizes it (quoting Robert Frost), “The
land was ours before we were the land’s.” Only Native Americans can
fully claim the latter. Instead, the largely immigrant nation finds its pa-
triotic indebtedness in its covenantal charter—in the values and prin-
ciples embodied in its Constitution. In that sense, the founders were
quintessential patriots, with Hamilton the most cosmopolitan among
them because he so thoroughly embraced the idea of a more perfect
union and because of his deep desire to adequately defend it.” Close
and thorough reading of his extensive writings and speeches reveals
his deep attachment to a defensive rather than imperialistic military
and foreign policy. His example and his advice on these matters de-
serve our continued regard in our current era of American exception-
alism and seemingly permanent war, as a guide to sober introspection,
at least for those who try to govern wisely.®



Conclusion
The Hamiltonian Legacy

Legacy. What is a legacy?
It’s planting seeds in a garden you never get to see.
I wrote some notes at the beginning of a song someone will sing
for me.
America, you great unfinished symphony, you sent for me.
You let me make a difference.
A place where even orphan immigrants can leave their fingerprints
and rise up.
—Lin-Manuel Miranda playing Hamilton, in Hamilton, act 2

Surveying the landscape at this end of history, the American repub-
lic bears the distinct imprint of Hamilton’s vision. It is a vibrant and
opulent commercial republic, devoted to liberty and entrepreneurial
in spirit. It projects the most powerful military force in the world, and
American foreign policy dominates the international scene. National
government supremacy is firmly established, much to the consterna-
tion of ardent states’ rightists and libertarians. Presidents energetically
exercise powers and reach unimagined in earlier times. An amazing
variety of professions and technical occupations staff myriad institu-
tions across all sectors, reflecting strong meritocratic norms. An array
of financial institutions constitute the financial spine of the economy
at all levels and even across the world. Money and debt operate syner-
gistically, supplying lifeblood to the system, with most other nations
pegging their currencies to the almighty dollar.

In all of this, the public administration figures prominently, as Ham-
ilton intended. He offered a compelling theory of constitutional gov-
ernment that fused responsibility with power for the sake of achiev-
ing “liberal and enlarged plans for the public good.” His opponents
dwelled on intense suspicion of power, preferring strict limits on both
means and ends in hopes of preserving an agrarian and state-centered
status quo. But the plan adopted at the Constitutional Convention
offered much broader language—much of it due to ambiguities and
conflicts the framers themselves could not resolve—and an ingenious
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design that Hamilton found capable of energetic administration. By
the standards of his day, his vision and model were progressive and
constitutive in nature. He built and managed institutions, proposed
policies, and planned for a future he saw as eminently reachable given
the dispositions of the American people. He is thus not only a leading
founder of the American republic but also the preeminent founder
of its public administration.

Hamilton’s theory and practice present us with a complex and nu-
anced view of the role of American public administration because it
flows from a complex constitutional superstructure. If the analysis
conducted in the preceding chapters offers a central insight, it is that
his words and actions must always be couched in the context and in-
tegrity of that superstructure. The analysis shows that he and his col-
leagues took a very pragmatic approach to the blending of powers that
flowed from it. He was neither formulaic nor doctrinaire in his think-
ing, and he well understood that the abstract categories of legislative,
executive, and judicial power were not entirely clear, much less ab-
solute. The framers wrestled with these distinctions knowing full well
their indeterminacy, especially in relation to other existing concep-
tions of governing power (such as the federative power) they found in
European regimes. Hamilton stood out for his brilliant grasp of these
subtleties and for seeing that in the mix of powers there existed an op-
portunity to bolster the executive branch to make the overall admin-
istration of the government more effective.

High-toned government required that significant powers be granted
to it as a whole, with much of its delegative and appointive powers con-
centrated in both the legislative and the executive branches. Hamil-
ton’s application of liberal construction to enumerated Article I pow-
ers, and his close interaction with members of both houses, clearly
indicates that he intended for Congress to play a serious role in the
overarching administration of the government. Furthermore, his ac-
tions as secretary of the treasury showed that he readily included the
courts in even the minutiae of street-level administration.! And de-
spite his general preference for a tidy hierarchical form of depart-
mental organization, he displayed remarkable readiness to employ
boards, commissions, and interbranch collaborations that mixed and
integrated all three powers for entrepreneurial and other special pur-
poses. In his view, the Constitution was permissive regarding both or-
ganizational form and interbranch participation.

Hamilton is of course best known as the great advocate for a pow-
erful executive. That is what people remember most about his theory
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of government. But the broader aspects and nuances of his theory
and practice are too often neglected in favor of a narrowed and more
doctrinal view that divorces his thoughts on executive power from its
context. Most pertinent in this regard is his conception of unity in
the executive. It has been much used and abused in US history, re-
sulting in unfortunate effects on both the presidency and the pub-
lic administration. As one might expect, the most telling distortions
arose through presidential claims of expansive, even total power over
the national public administration. Most prominent with such claims
were Presidents Andrew Jackson, Theodore Roosevelt, and Franklin
Delano Roosevelt—each very popular as well as controversial leaders
who did much to shape the eras in which they lived.

The Abuse of Unity in the Executive

Andrew Jackson is well known for marrying Hamilton’s unity in the ex-
ecutive with Jefferson’s Republican virtue, born of simplicity, in such
a way that he could claim a democratic mandate from the people to
make the national government more truly representative and respon-
sive. His primary mechanism for doing so lay in his reform doctrine
of rotation in office, in which he claimed the exclusive right as presi-
dent to remove long-standing administrative officials at any level and
replace them with common folk—especially friends and followers who
were personally loyal to him. The Decision of 1789 loomed large in his
thinking, and he used the removal power to equate all of federal ad-
ministration with the executive branch, as well as to claim that Con-
gress could only channel its oversight and delegation through his of-
fice. This constituted an early version of overhead democracy and unitary
executive theory, which treats the public administration as the exclusive
preserve of the executive and his party.

In the early years of Jackson’s presidency, Congress railed against
such claims, at one point even passing a resolution condemning his
firing of successive secretaries of the treasury before finding one who
would obey his command to remove funds deposited by law in the sec-
ond Bank of the United States. However, as Lawrence Lessig and Cass
Sunstein observe, Jackson’s argument eventually prevailed against the
objections of such luminaries as Henry Clay, John C. Calhoun, and
Daniel Webster, as well as against the Supreme Courtin Kendall v. U.S.,
where the justices unanimously rejected his thesis. Congress would
later (18g7) expunge its prior resolution condemning Jackson, which
for Lessig and Sunstein “indicates at the least that by then, the nation’s
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conception of the Presidency had begun its mammoth transforma-
tion.” Significantly, they note that among the many who objected to
this transformation was James Kent, an influential Hamiltonian judge
and legal commentator, who remarked, “I begin to have a strong sus-
picion that Hamilton was right [that the removal required the con-
currence of the Senate].”” Kent’s reservations, shared by most Whigs,
were drowned in a tide of spirited democratization that found the
simple, instrumentalizing logic of Jackson’s argument compelling.
How could an unelected Treasury official at any level be held account-
able if he holds a power independent of the elected president, the di-
rect representative of the people? Brian Cook observed that Henry
Clay spotted the quite predictable flaw in General Jackson’s argument—
that it was “altogether a military idea, wholly incompatible with free
government. There exists no such responsibility to the President. All
are responsible to the law, and to the law only, or not responsible at
all.” This thread of Hamilton’s sense of responsibility, bolstered by
duration in office, then fell into latency, replaced with what Cook de-
scribes as “a harsher instrumental conception of administration and
an even greater estrangement of public administration from its con-
stitutional roots.”

Theodore Roosevelt came to the presidencyin 19o1 as a patronage
reformer bent on cultivating public opinion in favor of an expand-
ing administrative state, centralized under the executive branch and
staffed by an expert civil service. Parties and patronage hiring domi-
nated the latter half of the nineteenth century, which, as Peri Arnold
indicates, turned the public service into “a satellite of congressional
interests and party requirements” that produced fragmented, quasi-
independent administrative organs as manifestations of congressional
fiefdoms and party machines. The fusion of parties with administra-
tion gave elected officials new powers over governmental largesse, in-
cluding jobs and contracts, along with veterans’ pensions and land
grabs. They introduced a system of feudal-styled corruption similar
to that exercised by the British Crown in earlier generations but fit-
ted to a distributive party state.*

Roosevelt attacked the corruption and waste inherent to this sys-
tem, and in its place, he touted a stewardship role for the presidency
that, like Jackson, overtly attempted a synthesis of Hamilton’s strong
executive with popular rule. He asserted inherent presidential powers,
greater in his mind than ever before seen in either republics or con-
stitutional monarchies, and especially in foreign affairs. He claimed
what amounted to a roving commission to do whatever he thought
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necessary, short of explicit constitutional prohibition, as a steward of
the people.” Absent from this approach is the founding generation’s
sense of limited government through enumerated powers. Scholars of the
Progressive Era aptly characterize him as “ushering in the rhetorical
presidency,” whereby the president, through tactics of popular rheto-
ric, serves as a direct conduit to, and informer of, popular will. He
becomes the “steward of the public welfare,” which Theodore Roo-
sevelt interpreted as a matter of meeting public wants and needs as
he saw them.

In that context, the national public administration should take on
a nonpartisan character, reinstate duration and merit in office through
a civil service system, and serve as the “instrument of executive-centered
government.”® Cook concludes that Roosevelt and his Progressive Party
“clearly anticipated the full-blown administrative state, and even the
welfare state that came fully into being during the New Deal.”” Their
program focused not only on cleaning up the spoils system but grow-
ing and adapting the federal administration, especially in response to
the powers and abuses of the burgeoning corporate industrial system.
Hamilton’s manufacturing agenda had come fully into being, though
without his prescribed regulatory framework. Roosevelt set about es-
tablishing that framework and, along with it, proposed new public in-
stitutions such as a national health service and a social insurance pro-
gram to deal with industry’s deleterious effects.

Roosevelt’s presidential political rival, Woodrow Wilson, also em-
braced the Progressive Reform agenda, and as both a scholar of politi-
cal science and president, he built on Roosevelt’s stewardship theory
in a more systematic way, especially pertaining to the role of public
administration under the executive. As Cook observes, Wilson viewed
administration as the chief part of governing but also as distinct from
politics because, in his mind, it addressed different questions and
processes. In general, administration deals mostly with policy man-
agement but also plays a vital role in policy development through its
immersion at street level in the dynamics of social life. As the “State’s
experiencing organ,” it would “test the laws already on the books” and
gather the knowledge required to inform the development of new
laws. It would thus operate at the edges of law, serving in “adaptive,
guiding, and discretionary” roles. The administrative process is there-
fore “organic” in nature, and for Wilson this required the integration
of all governing powers in order to efficiently fulfill governing func-
tions. He prescribed the critical bridging role among the branches for
the executive, uniting them in practice through presidential and party
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leadership over public opinion. He sought to collapse the separation
of powers by way of administrative theory and executive leadership.?
From the standpoint of Hamiltonian theory, this is getting the cart
before the horse and acquiesces to Pope’s notorious aphorism: “For
forms of government let fools contest, that which is best administered
is best.” Roosevelt’s stewardship model, with Wilson’s refinements, set
the groundwork for Franklin Delano Roosevelt’s (hereafter, FDR’s)
managerial presidency and has heavily influenced presidential asser-
tions of power over public administration ever since.

Like Andrew Jackson and Theodore Roosevelt before him, FDR
sought to blend Jeffersonian ideals with Hamilton’s strong executive,
but clothed in the modernized garb of liberal economic rights and de-
mocratizing leadership. As Cook describes it, “FDR sought to use the
presidency, and the public administration, to give shape, substance, and
guidance to the inevitable democratic tide.” That tide had swelled
during the nineteenth and early twentieth centuries, achieved de-
mocratizing successes in the Populist and Progressive eras, and then
in the near total breakdown of the political economy in the 19gos
found new expression and hope through FDR’s New Deal—his own,
much-expanded version of Hamilton’s “liberal and enlarged plans for
the public good.” The severe want inflicted on millions of Americans
through ever-deepening boom-and-bust cycles over roughly fifty years
had prepared the way for FDR’s fundamental rethinking of economic
rights as a charter for safety net protections and an individual’s posi-
tive liberty to earn a living."

Positive liberty stood in contrast to the negative liberty conceived as
freedom from governmental restraints to pursue one’s life as one saw
fit, primarily through the use of one’s own property. The latter con-
ception had dominated American thought since the founding era, but
the country’s political economy developed in a feverish, haphazard,
and weakly regulated fashion, creating vast disparities in wealth, with
political and economic powers steadily concentrating in new patrician
elites and their large corporate trusts. Their abuses helped stimulate
populist and progressive movements that demanded governmental
intervention on behalf of a rapidly growing, disaffected, and dispos-
sessed population. FDR attacked these elites as the enemies (eco-
nomic royalists) of policies that could enhance the positive liberties
of average people. As Cook indicates, he converted the old individu-
alistic version of humanitarian liberalism into a programmatic ver-
sion that he defined as liberal and to which he contrasted the conser-
vative or laissez-faire liberalism that he blamed for causing repeated
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economic collapses. That distinction “has continued and increased in
intensity,” defining the basic divide between the Democratic and Re-
publican Parties."!

FDR then treated the public administration as the vital engine for
stable, programmatic implementation of government services and
protections. It should buffer these programs from partisan strife un-
der the leadership of a managerial presidency. As Cook describes it,
“FDR sought to make the president the center of national electoral
politics and the engine for the programmatic liberal transformation
of American government and politics outside the parties. Public ad-
ministration, so vital to the creation and sustenance of that liberal
program, would replace party as the institutional home for program-
matic liberalism because it could be more easily and permanently at-
tached to the president.”'? His plan thus required exclusive control
over the public administration under the president and a gathering
of the resources and staff needed in the White House to effectively
manage all the new and old departments tasked with rebuilding the
national economy. That plan was laid out in an elaborate report pre-
pared by the President’s Committee on Administrative Management,
now commonly referred to as the Brownlow report. John Rohr’s analy-
sis of the report underscores its intent “to make the executive branch
of the federal government supreme over Congress and the courts.”
Its underlying premise drew essentially from Andrew Jackson’s asser-
tion that true democratic accountability to Congress demanded that
all administrative agencies and personnel report directly to the presi-
dent and be subject to both his appointment and his removal. He
should have a free hand in all such matters. As Rohr indicated, this far
surpassed even Hamilton’s “exuberant defense of executive power”
in the first Pacificus essay. “Nowhere . . . does Hamilton claim exclu-
sive executive power for the president.” Such a claim would effectively
collapse the separation of powers into a massive, executive-centered,
bureaucratic edifice."

Indeed, the report laid out a plan for centralizing all administra-
tive functions under twelve great departments, including the folding
in of all independent boards and commissions, and bringing all per-
sonnel functions directly under presidential control. Furthermore, it
called for more clearly defined control over financial and budgetary
decisions, centering them in the Treasury Department and removing
the independent status of the comptroller. The details of these pro-
posals were expanded upon at great length in five companion stud-
ies commissioned by FDR. Stephanie Newbold and Larry Terry have
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examined them in depth and find evidence that the authors “were
guided by their knowledge and understanding of American constitu-
tional heritage and the specific application of Federalist 277 and Feder-
alist 70 to the contemporary issues affecting executive branch dynam-
ics during the early 2oth century.”'*

Newbold and Terry quite rightly tie the entire Brownlow project to
“the preservation of the nation’s democratic institutions.” As Rohr de-
scribes in his treatment, this was an important objective at the time,
given the threat of war and world domination by authoritarian and
totalitarian regimes. Many people, including many Americans, ques-
tioned whether democratic republics could remain viable against such
threats, especially since their economies had failed so badly with the
Great Depression. It became imperative to show that American de-
mocracy could still work and that its constitutional heritage still mat-
tered. As such, the distinguished authors of these companion reports
explicitly tied their analyses and proposals to Hamilton’s Federalist es-
says, specifically to his concept of energy in the executive.'” Interest-
ingly, Newbold and Terry list the four elements Hamilton included in
the concept but then immediately focus on UNITY, capitalized as it was
by Hamilton, and described by him in Federalist essay 770 as “one of the
best distinguishing features of our constitution.” They then note that
“it is precisely this point that served as the philosophical foundation
of the five accompanying studies that represent the complete Brown-
low Report.”"® Their subsequent analysis of the reports bears that out.

The problem is that the reports focused on unity exclusively and
spoke of responsibility only in terms of the increased capacity of the
president to manage and hold the subordinate administration ac-
countable. The first report, for example, proposed a Central Person-
nel Agency that was to serve as a “management arm of the president”
and then “suggested 20 ways that such an agency would improve the
president’s administrative capabilities,” as well as twenty more ways to
improve personnel administration itself. Among the latter, it recom-
mended that Congress and the president develop “a unified system
of personnel administration, particularly for nonpolitical positions.””
This refers of course to the politics/administration dichotomy made
popular in Progressive Era principles of scientific management. The
core of the Brownlow report’s analysis hinged itself to this simplistic
distinction, declaring Congress the controlling policy maker, but with
the details of administration left to the executive. The report then pro-
ceeded to describe virtually every meaningful function of government
as pertaining to administrative management. John Rohr succinctly
characterizes the approach: “This tidy arrangement . . . was central to
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the committee’s strategy. By describing virtually every governmental
activity as some kind of administrative management—personnel manage-
ment, fiscal management, planning management, or administrative
reorganization—the committee asserted the president’s power over
the government as a whole.”"® Newbold and Terry’s analysis of the ex-
haustive companion reports confirms their adherence to this formu-
lation. In fact, the authors of these reports reinforced it with their de-
tailed management analyses and recommendations. Nowhere in their
analyses is there a suggestion that civil servants are constitutional of-
ficers in their own right, obliged to follow the law first rather than act
as mere agents of the executive. Even duration is treated strictly (and
ever so briefly) in instrumental terms as a better means for applying
neutral expertise systematically to complex problems. The permanent
civil service should be expanded “upward, outward, and downward”
and exclusively as the arm of the executive.

Rohr concludes that while “Publius would have approved the Brown-
low Committee’s broad understanding of administration,” he would
have been puzzled by the distinction between politics and adminis-
tration because he “assigned to administration a political task of the
highest order; it was through sound administration that the loyalties
of the people would gradually be transferred from the states to the
federal government.”"” The analysis offered in the preceding chap-
ters shows that Hamilton went much further, treating and training
subordinates at all levels as republican exemplars and tying their pro-
fessionalism in normative terms to honor, to fidelity to the rule of law,
and to an abiding sense of the public good. They would be employed
to govern and serve the public and, in so doing, play a constitutive
role in forming new habits and sensibilities suited to life in a commer-
cial republic. Hamilton believed that the Constitution’s shared pow-
ers, contributing to the elements of executive energy, were intended
to provide this kind of tone to the public service as a whole and that
it should exhibit a wholesome measure of independent bearing and
judgment in the process.

A Unitary Executive?

The presidencies of Andrew Jackson, Theodore Roosevelt, and FDR
illustrate what has become a common tendency to expand executive
power: claiming exclusive control over the subordinate public admin-
istration and treating it as the instrument for achieving personal agen-
das. The basis for their claims rested on the assertion of democratic
mandates from the people, elevating the executive to a supreme sta-
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tus over the other branches because it captures the broadest represen-
tation. Presidents speak for the whole people, or at least a majority of
them, while members of Congress represent only their state constitu-
ents. This way of thinking is now deeply embedded in the American
political psyche and excites public fascination with, and demand for,
great national leaders. Jackson was the first president to invoke this
plebiscitary model and initiate the claim for exclusive control over
the public administration. Theodore Roosevelt touted the persuader
and stewardship roles shorn of meaningful constitutional tethers, and
FDR fused them with a managerial mindset that would eventually turn
the White House into an edifice of centralized administrative control.
While each of them brought much-needed changes to fruition, they
also laid open the path to the kind of leader the founders viewed as
the most common existential threat to republics—the demagogue,
an unprincipled leader who exploits fear, stirs up the disaffected seg-
ments of the population, and offers himself as a savior. In this classic
scenario, many people end up demanding an authoritarian leader to
resolve what they see as impending chaos and to establish peace and
order in its place. Such leaders are notorious for welding the fears of
the populace to an ugly and mean-spirited nationalist agenda. Omi-
nously, the present era shows substantial evidence of a return to such
strongman rule around the globe, with the current US president im-
itating the model.

It is hardly surprising that, as presidents carved this path, their
thinking would reshape our common understanding of executive
power as controlling over all the public administration. In juridical
circles, it birthed the late-twentieth-century legal doctrine of the uni-
tary executive, advocated ironically by some who claim to be origi-
nalists in regard to constitutional interpretation and who often invoke
Hamilton in support of it.** Lessig and Sunstein examine in detail the
legal and administrative practices of the founding era and find the
doctrine wanting on all fronts. “We think that the view that the fram-
ers constitutionalized anything like this vision of the executive is just
plain myth. . . . It derives from twentieth century categories applied
unreflectively to an eighteenth century document.” They argue that
the founders used the term “executive” in a more limited sense than
many constitutionalists do today. They find strong evidence

that the framers wanted to constitutionalize just some of the ar-
ray of power a constitution-maker must allocate, and as for the
rest, the framers intended Congress (and posterity) to control
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as it saw fit. Modern constitutionalists find it so hard to see this
undeveloped design as the framers’ design because modern con-
stitutionalists treat the term “executive” or “legislative” or “judi-
cial” as describing fully developed categories that carve up the
world of governmental power without remainder, as if govern-
mental power were the genus, and executive, legislative, or ju-
dicial were only the species. But the founders’ vision was not so
complete, their ideas not so developed, their experience not so
extensive, and their intent to constitutionalize just a part of the
many issues of governmental power that they understood to con-
front any government.?!

The framers freely admitted that their work constituted a grand ex-
periment, and in the nature of such experiments, they had to leave
many questions about their design unanswered and many of its clauses
ambiguous and puzzling—in part because they could agree neither
on a single republican vision nor on how to exactly apportion powers
by their abstract categories. Uppermost in their minds, however, lay
the experience of abusive executive power under the British monar-
chy, and that fed their penchant for centering control in a legislative
body. Advocates of the unitary executive doctrine thus “ignore strong
evidence that the framers imagined not a clear executive hierarchy
with the President at its summit, but a large degree of congressional
power to structure the administration as it thought proper.”* Hamil-
ton stood out for his attempt at balancing executive power against the
legislative vortex and for touting its aggressive exercise in the face of
extreme congressional jealousy, but never did he advance the idea that
the president should monopolize the implementation of law.

The Pathology of Instrumental Administration

Throughout this book I have noted the constitutive nature of Ham-
ilton’s administrative theory and practice. He deemed the public ad-
ministration an integral manifestation of the constitutional framework,
with its many officials contributing to the character and policies of the
new republic. They share fully in its governing. Brian Cook contrasts
this aspect of public administration with its instrumental aspect and
argues that the first Congress missed a vital opportunity with their
statutory Decision of 1789 to secure recognition of its formative roles.
Instead, their close vote to give the president sole power of removal
of his principal officers set a powerful precedent for treating all sub-
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ordinate officials as mere instruments. A strictly instrumentalist con-
ception of public administration increases its susceptibility to partisan
and electoral manipulation, as well as to misconceiving administra-
tive work as something distinct from both politics and law. It denies
a legitimate political role for the public administration, even though
it cannot help but be political. This sets in motion all kinds of patho-
logical dynamics.?*

First, it diminishes the stature of public administrators in the eyes
of elected officials and the public and makes it all too easy to dismiss
their political competencies. Second, it deprives them of meaningful
normative guidance for articulating values and ordering priorities and
for responsibly exercising the discretionary powers assigned to them.
The lack of such guidance often confines the ethical sense among
publicly employed professionals to the standards of their specialized
professions, without any overarching sense of how they may be nor-
matively grounded by values in the broader political system. And as
Cook indicates, it reduces formal government ethics training to the
minimal task of “preventing bad behavior.” This can lead to a kind of
professional and bureaucratic myopia that eschews politics in general
as irrational and antithetical to effective work and reduces the offi-
cial to one who instrumentally balances trade-offs among aggregated
preferences.?* Michael Spicer addresses this problem head on in In
Defense of Politics, where he criticizes the field of public administration
for embracing a morally arid social-scientific approach that “down-
plays the conflict and uncertainty” that is endemic to governing and
ignores the capacity of politics to reason about and resolve “conflict
among competing ends or conceptions of the good . . . without re-
course to any sort of scientific algorithm.” This critique is very much
in line with Hamilton’s excoriation of empirics and their abstract re-
finements that travel beyond the bounds of human nature.®

Third, and relatedly, Cook argues that intrumentalism enervates
the role of administrators as civic educators, who should bring insights
on governance to bear in public forums and thereby “contribute to
the formative popular political experience that sustains and advances the
regime.” It weakens their ability and resolve to keep salient public
values in play as private interests seek their own advantage.*®

Fourth, instrumentalism promotes excessive responsiveness to popu-
lar and constituent demands, and this “exacerbates the mutability of
public policy” and its administration, especially when the views and
demands of the public and its elected officials are polarized. Program-
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matic fluctuations and reversals amplify with each swing in partisan
control.”’

Fifth, the claimed neutrality of instrumental administration is con-
tinually betrayed by the fact that subordinates all the way to the street-
level exercise significant degrees and types of discretion. In recent
decades, this realization has led elected policy makers to push at-will
employment status further down agency hierarchies to make them yet
more accountable and responsive, deepening the mutability of admin-
istration as it goes.?

Finally, the mutability in administration is amplified further through
the ritual of reorganization carried out by successive administrations
under the banner of improving administrative efficiency. Since the
Progressive Era, reformers have argued that the science of manage-
ment and organization would save money while improving services.
But there is usually little science involved and little, if any, savings,
because more often than not the overarching agenda is to further
centralize, or recentralize, executive control over the public admin-
istration. That was the primary aim of FDR’s massive reorganization
effort, and it produced a never-ending train of reorganization efforts
thereafter, with much the same goal in mind. Significantly, however,
such efforts have provoked institutional responses by Congress and
the courts to challenge the expanding executive reach. Despite re-
peated attempts to transcend the separation of powers design, the
logic of blended powers under the Constitution remains in play, with
the branches pushing and pulling for their share of control over the
public administration.

The Rough Continuity of Separate Branches Sharing Powers

Since its inception, the Constitution’s design of separate branches
sharing governing power has engendered constant and jealous efforts
to control the public administration. During much of the nineteenth
century, the balance tipped in favor of congressional dominance and
states’ rights doctrine, but the press of wars and depressions animated
presidential assertions of power that would eventually put the execu-
tive branch in the lead. Hamilton predicted that the executive power
might grow out of its bounds for exactly these reasons. By the nature
of its design, the executive enjoys the power of initiative and the ability
to respond immediately to emergencies, and this gives it an advantage
over the deliberative design of Congress and the courts.
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However, every presidential gain is eventually met by institutional
responses from the other branches. For example, David Rosenbloom
describes how Congress gradually adapted to the burgeoning of ex-
ecutive power during the New Deal era by reorganizing its commit-
tee structure, adding congressional staff to improve budgetary re-
view, passing the Administrative Procedure Act of 1946 to structure
agency rulemaking and adjudicative processes, and delegating time-
consuming constituent services to relevant agencies. In the years since,
it has steadily increased its oversight and vastly improved its program
evaluation and budget management capacities through new institu-
tions such as the Congressional Budget Office that now rival the capa-
bilities and reputations of executive branch counterparts.® Likewise,
the courts responded by applying more scrutiny to executive agency
powers and processes and to the impact of these powers and processes
on individuals, groups, public personnel, and a variety of agency and
policy fronts. The courts at times also have imposed remedial orders
on agencies for egregious and repeated violations of rights and have
supervised agency responses over extended periods.?” In other work,
Rosenbloom has illustrated how each branch imposes its values and
processes on agency operations and routinely contributes to their on-
going governance.”!

To at least a modest degree, then, the constitutional superstruc-
ture has operated as intended, though under tremendous strain. The
power of the presidency is now frightening in its magnitude and con-
tinually bolstered by what seems a condition of perpetual military
conflict and economic disruption. Such conditions contribute signifi-
cantly to the erosion of public confidence and trust, the very things
Hamilton deemed essential to the viability of the republic. He hoped
that presidents would provide confident, centripetal leadership as a
counter to the centrifugal forces inherent to a regime of separate pow-
ers operating in a milieu of factional politics and disruptive events.
Given the subsequent history and dynamics of the presidency, it seems
problematic at best to expect consistent exercise of such leadership.
Moreover, the size and scope of the federal government today is so
great that it requires centripetal leadership at many levels and across
many venues, and public administrators are well positioned to exer-
cise it.

The primary work of centripetal leadership is to knit together stable
relationships between the branches in such a way that they can be re-
lied upon to mute and channel conflicts, preserve at least a rough bal-
ance of power, facilitate mutual understanding and agreements, and
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preserve the viability and roles of the players. Such work must often
proceed in a low-key manner, under the surface as it were, and that
is how most administrators operate. Many of them already exercise
centripetal leadership, though without any formal recognition of its
significance. Substantial evidence exists, however, that the role has
steadily declined in the senior administrative ranks of the federal gov-
ernment. A significant factor in this decline has much to do with the
establishment of the Senior Executive Service (SES) under the provi-
sions of the Civil Service Reform Act of 1978.

The stated intent by the designers of the SES was to establish a
corporate-styled cadre of management generalists who could be de-
ployed across agencies to help improve interbranch and interagency
cooperation, as well as internal agency administration. The intentions
never panned out because the design required the sacrifice of civil ser-
vice protections in exchange for promises of enhanced pay and gener-
ous bonus incentives. As executive officials, they became subject to the
whims of political appointees and White House agendas. In-depth, pe-
riodic studies of the SES have consistently discovered low morale, in-
creased turnover, failed promises, and increasing politicization. Most
significantly, these senior executives lost the capacity they once had
to bridge and sustain mutual understandings and close relationships
across the branches. Thus, the institutional knitting frayed at the high-
est levels of the superstructure.” Rebuilding these relationships seems
imperative, but that cannot happen without the provision of a mean-
ingful measure of independence and substantial duration in senior ad-
ministrative positions. That at least would meet Hamilton’s criteria for
a senior public service capable of exercising effective centripetal roles.

Peri Arnold argues, however, that Hamilton’s “ideal of public ser-
vice for effective administration . . . was short-lived in practice be-
cause the Constitution contained no institutional means to maintain
it against the contradictory forces within separate institutions shar-
ing powers.”*® He may be right, but it seems plausible that a statutory
fix along similar lines to the SES, but with the requisite protections
against politicization, might suffice. It may require thinking in terms
of a cadre that reports to both Congress and the president, much like
Hamilton and the comptroller of the treasury did. Recall that the
Treasury was not designated an executive department. It floated be-
tween the branches. The current office of the comptroller of the cur-
rency, first established in the Lincoln administration, comes to mind
as a rough correlate. It is an independent regulatory bureau within
the Treasury Department whose mission is to preserve the integrity of
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the federal banking system. The comptroller is appointed for a five-
year term by the president with the consent of the Senate and over-
sees a significant professional cadre who help maintain interagency
relationships and operations. Designing and implementing a similar
institution for a select body of senior administrators poses some daunt-
ing challenges, but those are probably easier to meet, under the right
conditions, than the challenges of amending the Constitution.

Furthermore, the dearth of centripetal leadership is most acute at
the top level, but the federal government is huge and flung far across
the country and world in myriad agencies and authorities. As stated
in the opening chapter, much of that complex inter-organizational
field continues to operate effectively with routine and relatively har-
monious interbranch relations despite periodic attempts at cutting
budgets and disrupting operations and despite the continual press of
influential, co-opting interests. Thus, the Hamiltonian legacy has not
been entirely compromised, frittered away in the sea of jarring inter-
ests, or completely gridlocked. Moreover, the corpus of his adminis-
trative theory and practice remains salient in many respects and con-
stitutes perhaps the most prominent administrative tradition in our
system.** It has had much, though certainly not everything, to do with
bringing his vision of a bustling commercial republic to fruition.

While the internal stresses and messiness of our constitutional sys-
tem pose many problems, few of them seem to present an existential
threat. But those that do should receive our rapt attention. Immense
presidential power made sympathetic to the clamor for strongman
rule poses a dangerous challenge but not an impossible one, especially
if the officials and institutions arrayed around and under the execu-
tive are prepared to temper and resist it. A fuller understanding of
Hamilton’s theory of administrative responsibility makes it clear that
the public service should play a significant role.

Contemplating “the Evils Concomitant with Temporal
Blessing”

The founders, and Hamilton specifically, took seriously Aristotle’s
maxim that regimes tend to die from an excess of their own virtues.
Thus, they feared that taking democracy too far would threaten indi-
vidual rights and thereby lead a republic into despotism. Correspond-
ingly, they feared that taking rights too far would jeopardize the ability
to govern effectively. They wrestled with the problem of giving too
much power to govern as well as giving too little. And they worried
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over the prospect that a limited government, devoted primarily to en-
hancing the material conditions of political society, would erode civic
virtue and thereby unleash, in Hamilton’s words, “all those vices which
corrupt government, enslave the people and precipitate the ruin of
a nation.” The Constitution of 1787 represented their best collec-
tive attempt at moderating these extremes. On paper, it presented an
elegant design, and yet they all knew that the document reflected a
bundle of compromises and a host of uncertainties and ambiguities
for those who governed to work out as they and the American people
saw fit. And despite their hopes, few if any of them expected that the
experiment would last much longer than a generation or two.

That our commercial republic has endured to this day would shock
them, and it should amaze us. We are now far more democratic in
spirit and prolific with rights claims. Both conditions pose serious
challenges, but we appear able to cope with them, to keep them in a
workable if tenuous balance. The more insidious and seemingly in-
exorable problem manifests itself in the effects of economic success—
“the evils concomitant with temporal blessing.” As Hamilton might
have expected, we have reached a stage of such opulence and devo-
tion to capitalism that the market principle now pervades all sectors
and institutions of society. We tout it as a panacea and yet bemoan its
rampant materialism, its proliferation of vice and luxury, its enerva-
tion of social capital, and its corrosion of traditional institutions. We
turn citizens into consumers and too often neglect or even revile pub-
lic things. Such conditions unleash the greed and mendacity of capi-
talists who “throw trade into channels inimical to the public interest”
and, by steady degrees, drive the wedge of extreme inequality into the
heart of the political order. Hamilton doubted that in the long run
we could avoid these extremes, and they are now ours to confront.

Ameliorating these conditions requires thoughtful reforms on many
fronts, many of which must come from the ground up. However, it
is the federal government that must address the disparities in power
and wealth that exacerbate inequality. Without that, it will be impos-
sible to regain the public’s confidence that national government is
there to serve the people as a whole in meaningful ways. We now know
from experience how to reduce such extreme disparity through poli-
cies affecting employment, education, taxation, public finance, and
the economy.

In the arenas of taxation, public finance, and the economy, we can
still benefit from Hamilton’s insight and attitude. He sought to use
wealth for public purposes, to channel it for public benefit. He had
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no intention of turning his commercial republic into a commercial
oligarchy. Though he never got the chance to achieve it, he antici-
pated establishing a broad spectrum of taxes in a progressive manner,
thus drawing the bulk of revenue from those whose extensive wealth
derived in part from economic polices favorable to their success. He
helped design the engine of wealth through public finance, and to this
day it still bolsters and subsidizes the financial system and the economy
as a whole. But he would be alarmed at how that system now concen-
trates wealth for private agendas without the corresponding public
benefit. He designed it with public-regarding principles in mind—
to make it transparent and to enforce upon it standards of simplicity
and stability that would convince the general public that the system
ultimately served them. His policy of balancing and tempering the
promotion of economic development with its firm regulation served
the same end. Markets in general do not effectively regulate them-
selves, and they can operate successfully only on an infrastructure
built, maintained, and protected by governments.

We cannot understand Hamilton’s theory of public administration
without understanding these things. He intended the constitutional
design not only to protect the liberties of the American people but
also to enhance them with a rich array of occupations and pursuits
made possible through a diversified political economy. What is often
lost in this, however, is that these twin pursuits also require a robust
public life to sustain them. Hamilton’s theory of administrative re-
sponsibility directs our attention to public things: to the need for pub-
lic institutions and protocols, to public morality, and to the abiding
need for public-spiritedness. His theory presumes, therefore, that eco-
nomic rationality must ultimately be guided and limited by a broader
set of public values that should inform political rationality. The per-
vasiveness of economic rationality today thus threatens the viability
of public life.

To conclude, the breadth and depth of Alexander Hamilton’s pub-
lic administration theory offer much to ponder in the current era. At
the very least, the analysis presented in this book illustrates Hamilton’s
relevance as a source of perspective and critique. Study of the found-
ing period in general offers much by way of comparison and contrast
and provides a means of putting ourselves in dialogue with our past.
The normative quality we attribute to the period sustains the salience
of the founders’ thought and practice and binds us to them even as
we depart from their standards in significant ways. We are obligated
to explain to ourselves and others why we depart from, reinterpret, or
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adapt what they constituted. Thus, in the current era, when so many
Americans clamor for a return to the Constitution, one can hardly
ignore Hamilton. And yet, it is remarkable that in all the assertions
and arguments about what constitutional propriety means, no atten-
tion is paid in the public square to the central role that public admin-
istration plays in his thought and practice. It is simply absent from
public discourse in any positive sense. Rather, it is attacked as an ille-
gitimate appendage to the constitutional system, as if somehow the
three branches of the national government could and should carry
on the affairs of the country without it. If this book does nothing else,
it should disabuse readers of that notion.

Hamilton went further than anyone in establishing public admin-
istration as an integral extension of the three-branch superstructure
of American government. He wanted an ambitious and powerful na-
tional government to establish institutions staffed by highly qualified
public servants who would carry out the vital functions he believed
necessary to a commercial republic. At a minimum, these include in-
stitutions for stimulating and regulating a robust political economy
for the sake of multiplying the opportunities, occupations, and avo-
cations of the people; for maintaining effective defense and foreign
policy establishments; for building, maintaining, and updating the
national transportation and communications infrastructure; and for
educating, training, and socializing the corps of public servants and
military personnel who would administer these affairs.

Americans can and should argue over the extent of federal respon-
sibilities vis-a-vis the states and the other sectors of political society, but
it should surprise no one that as the system developed, new respon-
sibilities and demands emerged at all levels of government, especially
as reliance on the agrarian communities of the nation gave way to de-
pendence on industrial cities. Mass migration, depressions, exploita-
tion, and the social pressures of urbanization would demand more
governmental response and intervention. Hamilton looked forward in
time, not satisfied with the status quo, and was clearly ready to adapt
and expand governance to such changing needs of the country. He
couched law and administrative process in developmental terms, mak-
ing the administrative machinery of the procedural republic useful
for his and succeeding generations.

Hamilton wanted more harmony in administration than the new
constitutional system ultimately provided, and the intense partisan-
ship and acrimony he experienced have become persistent features
of American governance, in large part because the American people
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have always held conflicting visions of the kind of republic they want.
Over time we have integrated aspects of these competing visions into
our administration at all levels of government, but we have done so in
the context of an emerging, complex political economy that reflects
more of Hamilton’s intentions and vision than any other founder’s.
We fight our political battles on his ground, just as Jefferson feared.
The public administration today therefore plays a central rather than
a peripheral role in American governance, and Hamilton is its most
brilliant advocate.
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ilton, Gallatin, and Other Immigrants Forged a New Economy (Cambridge, MA:
Belknap-Harvard University Press, 2012).

9. Gerald Stourzh, Alexander Hamilton and the Idea of Republican Govern-
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litical Theory of “The Federalist” (Chicago: University of Chicago Press, 1984).

10. Flaumenhaft, Effective Republic, 2.

11. Flaumenhaft, Effective Republic, 5.
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Parties U.S.A., ed. Robert A. Goldwin (Chicago: Rand McNally, 1964), 147.

13. Forrest McDonald, Alexander Hamilton: A Biography (New York: W. W.
Norton, 1979) (hereafter cited as McDonald, AH). Also see Forrest McDon-
ald, Novus Ordo Seclorum: The Intellectual Origins of the Constitution (Lawrence:
University Press of Kansas, 1985), and We the People: The Economic Origins of
the Constitution (New Brunswick, NJ: Transaction, 1992).

14. Leonard D. White, The Federalists: A Study in Administrative History
(Westport, CT: Greenwood, 1948), 478. Hamilton’s definition occurs in
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with an introduction, table of contents, and index of ideas by Clinton Ros-
siter (New York: New American Library, 1961), no. 72, 435-36 (hereafter
cited as Federalist).

15. Caldwell, ATH&, xiv.

16. See Clinton Rossiter, Alexander Hamilton and the Constitution (New
York: Harcourt, Brace & World, 1964), 254; Flaumenhaft, Effective Republic,
passim.

17. Chernow, AH, 4.

18. McDonald, AH, 3.

19. Hamilton to Robert Morris, April go, 1781, The Papers of Alexander
Hamilton, 27 vols., ed. Harold C. Syrett and Jacob E. Cooke (New York: Co-
lumbia University Press, 1969—79), 2:617-18 (hereafter cited as PAH).

20. See Hamilton’s Continentalist no. 4, PAH, 2:669—74; Report on Manu-
Jactures, PAH, 10:250-340. For a good summary of Hamilton’s predictions
concerning economic and regulatory policy, see Caldwell, ATH&], 63—79.

21. See chapter 6 for elaboration of this point.

22. Flaumenhaft, Effective Republic, chap. 6, 69—81.

25. See Flaumenbhaft, Effective Republic, 2—5. Clinton Rossiter noted Ham-
ilton’s warning that “the American political system would crash in ruins. . .
if a science of administration did not come in time to replace the very vague
and confined notions of the practical business of government.” Rossiter,
Alexander Hamilton and the Constitution, 174. Caldwell said, “Hamilton an-
ticipated an objective science of administration.” Caldwell, ATH&, 3.

24. Richard B. Morris, The Basic Ideas of Hamilton (New York: Pocket,
1957), Xix; Rossiter (quoting Morris), Alexander Hamilton and the Constitu-
tion (New York: Harcourt, Brace & World, 1964), 10.

25. Chernow, AH, 4.
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count of his illegitimacy, see Chernow, AH, 7—28.

2%7. Chernow, AH, 29-30.

28. Chernow, AH, go0—4o0.

29. Chernow, AH, 42—43.

g0. Chernow, AH, 43.

31. Chernow, AH, 53.

32. Hamilton made his famous Speech in the Fields on July 6, 1774, in New
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39. PAH, 1:158. Chernow, AH, 61.

34. See Chernow, AH, 83-85.
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35. For in-depth treatments of Hamilton’s role as Washington’s aide-de-
camp, see Chernow, AH, chap. 5; and Broadus Mitchell, Alexander Hamilton:
Youth to Maturity, 17755-1788 (New York: Macmillan, 1957), chaps. 8-14.

36. See Chernow, AH, 158, 206.

37. See “Letters to Phocion,” PAH, 9:483-97, 530—58. For more detail
on Hamilton’s defense of Tory property rights, see Chernow, AH, 197—99.

38. Chernow, AH, 198.

39. See PAH, 3:686—g0; Chernow, AH, 220-24.
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ample, see Mitchell, Alexander Hamilton: Youth to Maturity, 393—40%; James
Madison, Notes of Debates in the Federal Convention of 1787, ed. Adrienne Koch
(Athens: Ohio University Press, 1966), 129-39, 152-59; and PAH, 25:556—
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Rossiter, Alexander Hamilton and the Constitution, §14n1.

That Hamilton’s real intent in his speech was to move the center of de-
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ilton: Youth to Maturity, 492; and John C. Miller, Alexander Hamilton: Portrait
in Paradox (New York: Harper & Row, 1959), 162-69 (hereafter cited as
Miller, AH). His desire to retain “the excellencies of republican govern-
ment” and to have its “imperfections lessened or avoided” is reiterated in
Federalist, no. g.

41. Chernow, AH, 242.

42. Chernow, AH, 271.

48. Chernow, AH, 257.

44.- See Robert Hendrickson, Hamilton, vol. 1 (New York: Mason/Charter,
1976), chap. 24; and Mitchell, Alexander Hamilton: The National Adventure,
chap. 2.

45. For details on the congressional debate about the Treasury Act, see
McDonald, AH, 128-59, and Debates and Proceedings in the Congress of the
United States (Washington, DC: Gales and Seaton, 1834), 592-607, 611-15.
Much of the debate centered on the secretary’s powers, that is, whether the
Treasury should be run by a board or single head, how and what a single
head should report or prepare for Congress’ deliberations, and how his ac-
countability to Congress could be insured and balanced with his account-
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46. The records of Hamilton’s law practice are extensive and form a
separate collection. See Alexander Hamilton, The Law Practice of Alexander
Hamilton: Documents and Commentary, r vols., ed. Julius Goebel Jr. (New York:
Columbia University Press, 1964-81) (hereafter cited as LPAH).

47. For example, see Thomas Jefferson to John Adams, October 28,
1813, in The Adams-Jefferson Lelters, 2 vols., ed. Lester J. Cappon (Chapel
Hill: University of North Carolina Press, 1959), 2:388, 391.
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48. See Alexander Hamilton to John Jay, March 14, 1779, PAH, 2:17-19.
49. Charles A. Beard, An Economic Interpretation of the Constitution (New
York: Macmillan, 1935), 100-101, 114. Also see Vernon Louis Parring-
ton, Main Currents in American Thought (New York: Harcourt Brace, 1927),
1:292-304; and Thomas P. Govan, “The Rich, the Well-born, and Alexander
Hamilton,” Mississippi Valley Historical Review $6, no. 4 (1950): 675-80.
5o. Mitchell, Alexander Hamilton: Youth to Maturity, Xii.

Chapter 1

1. For Madison, see Federalist, no. 39, 240—41. For Hamilton, see PAH,
5:149-52, and PAH, 25:536-37.

2. He first used this term in 1777 in reference to the state of New York.
See Alexander Hamilton to Gouverneur Morris, May 19, 1777, PAH, 1:255.

3. See Federici’s discussion, PPAH, 55-61, quote at 60, of works on
Hamilton by Darren Staloff, Henry May, and Michael J. Rosano, which char-
acterize him as a thoroughly modern liberal thinker, though they acknowl-
edge some salutary influence from earlier ages. As will be shown, many of
the founders mixed classical and Christian tenets with modern liberal ideas.
They lived during the transition from ancient to modern principles of gov-
ernance, and most (but certainly not all) were more eclectic and pragmatic
than ideological in their attraction to liberal principles of their day. That
was certainly the case with Hamilton. Federici employs this perspective as
well, as does Chan in Aristotle and Hamilton, 6—g.

4. PAH, 25:537.

5. Federici, PPAH, 116-17. The influence of these and other juris-
prudes will be treated further in chapter 4. As Paul Sigmund notes, “In
ancient and medieval thought the law of nations referred to the common
elements in all legal systems, rather than to its modern meaning as inter-
national law.” St. Thomas Aquinas on Politics and Ethics, ed. Paul E. Sigmund
(New York: W. W. Norton, 1988), 54n7.

6. Farmer Refuted, Feb. 23, 1775, PAH, 1:87, 136. As McDonald, AH,
xii, notes, writers such as Hobbes “turned out upon careful study to have
thought patterns so different from Hamilton’s mode of thinking as to rule
out the likelihood of influence.” Also see Chan, Aristotle and Hamilton, 62—
63, 79. For a good description of the “general jurisprudence” of the pe-
riod, see Edward S. Corwin, The “Higher Law” Background of American Consti-
tutional Law (Ithaca, NY: Cornell University Press, 1928); William Winslow
Crosskey, Politics and the Constitution in the History of the United States (Chi-
cago: University of Chicago Press, 1953), vol. 1, chaps. 18, 19; James Kent,
Commentaries on American Law, 4 vols. (New York: D. Halsted, 1826; Da Capo
Press, 1971), 1:1-169; and Stourzh, Alexander Hamilton and the Idea of Re-
publican Government, 11—24. For a brief review of the origins and develop-
ment of natural law, see Paul E. Sigmund, Natural Law in Political Thought
(Cambridge, MA: Winthrop, 1971).

7. Jacques Maritain, Man and the State (Chicago: University of Chicago
Press, 1951), 5o.

8. Maritain, Man and the State, chap. 2. This formulation had crystal-
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lized in the writings of Jean Bodin in the sixteenth century and provided
the basis for French royal absolutism.

9. Maritain, Man and the State, chap. 2. Maritain provides an excellent
analysis of the original meaning of sovereignty, and argues persuasively that
the term “sovereignty” should be abandoned because its meaning is hope-
lessly confused in applications to modern liberal republics.

10. PAH, 8:98. The formal definition of plenary power from that time
fits the way I use it here. See the Oxford English Dictionary.

11. See “A Letter from Phocion to the Considerate Citizens of New
York” and “Second Letter from Phocion,” 1784, PAH, $:485, 548—49. The
Second Letter is especially valuable for seeing the relation of positive law
and government to principles of natural law and justice. The analysis pre-
sented here also generally follows that of McDonald, AH, chap. 3, 49-69;
Federici, PPAH, 105-13; Stourzh, Alexander Hamilton and the Idea of Repub-
lican Government, chap. 2, 48—75. Also see People v. Croswell, g Johns, 357
(NY 1804), where Hamilton argues that the common law’s foundation is
also in natural law.

12. See Federici, PPAH, 105-19; Stourzh, Alexander Hamilton and the
Idea of Republican Government, 58-61, and Ernest Barker, Traditions of Civility
(Cambridge, 1948), 341. Also note the following statement from Hamilton
regarding the sovereignty of the government in relation to the presidency,
in marked contrast to that of the king under the British constitution: “But in
our Constitution the President is not the Sovereign; the sovereignty is vested
in the Government, collectively; and it is of the sovereignty, strictly and tech-
nically speaking, that a public officer holds his office.” PAH, 25:571.

18. Federalist, no. 15, 110, 112. See Federici’s elaboration of these points
at PPAH, 105-13.

14. PAH, 2:662.

15. PAH, 2:663,.

16. Federalist, no. 23, 150.

17. Federici, PPAH, 112.

18. Chernow, AH, 289. Hamilton’s administrative jurisprudence is ad-
dressed at length in chapter g.

19. Tully no. g, PAH, 17:160.

20. Samuel J. Konefsky, John Marshall and Alexander Hamilton: Architects
of the American Constitution (New York: MacMillan, 1964), 9.

21. Federici, PPAH, 54.

22. Alexander Hamilton to Edward Carrington, May 26, 1792, PAH,
11:443.

23. See Mitchell, Alexander Hamilton: Youth to Maturity, 83—-84.

24. Alexander Hamilton to Timothy Pickering, February 21, 1799, PAH,
22:492. Also see Chernow, AH, 73.

25. Alexander Hamilton to Lafayette, January 6, 1799, PAH, 22:404.

26. Federalist, no. 17, 119.

2%7. Herbert ]. Storing, What the Anti-Federalists Were FOR: The Political
Thought of the Opponents of the Constitution (Chicago: University of Chicago
Press, 1981), 71.
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29. PAH, 26:148; and New York Ratifying Convention: Notes for Speech of July
12, 1788, New York Ratifying Convention, PAH, 5:149-51.

g0. Flaumenhaft, Effective Republic, 50-51.

31. Flaumenhaft, Effective Republic, 58.

32. Federici, PPAH, 143-%4.

33. Federici, PPAH, 134.

34. See Rohr, To Run a Constitution, 185n91.

35. White, The Federalists. For a historical treatment of the saga of repre-
sentation in federal hiring, see Douglas F. Morgan, Richard T. Green, Craig
W. Shinn, and Kent S. Robinson, “A Political History of Public Personnel
Administration,” in Foundations of Public Service, 2nd ed. (Armonk, NY: M. E.
Sharpe, 2013), 199—232.

36. Treasury Department Circular to the Captains of the Revenue Cut-
ters, PAH, 8:432-33.

37. Chernow, AH, 292.

38. PAH, 8:432-33.

39. Caldwell, ATH&, 35.

40. Madison and Hamilton borrowed these insights from David Hume,
Philosophical Works, vol. 8, Essays: Moral, Political, and Literary, ed. T. H. Gross
(Boston: Little Brown, 1889), 39—41.

41. Storing, What the Anti-Federalists Were FOR, 7.

42. See Federalist, no. 6, 56; and Federalist, no. 8, 71. Also see McNama-
ra’s treatment of the same at 108-14. This analysis follows mainly his work
and that by Storing and McDonald.

48. Patrick Henry, speaking at the Virginia Ratifying Convention. See
Herbert J. Storing, The Complete Anti-Federalist, vol. 5 (Chicago: University
of Chicago Press, 1981), 5:214.

44- Storing, The Complete Anti-Federalist, 6:158.

45. Storing, The Complete Anti-Federalist, 7:23,.

46. McDonald, Novus Ordo Seclorum, 106—7.

47. McDonald, Novus Ordo Seclorum.

48. McDonald, Novus Ordo Seclorum, 109 and 131.

49. Adam Smith, An Inquiry into the Nature and Causes of the Wealth of Na-
tions, 2 vols., 4th ed. (Dublin, 1785), 1:26—27, 456. See McDonald’s discus-
sion in Novus Ordo Seclorum, 124.

50. McDonald, Novus Ordo Seclorum, 154—55.

51. McDonald, Novus Ordo Seclorum, 15.

52. Federalist, no. 6, 4.

59. Federalist, no. 6, 56-57.

54. Federalist, no. 7, 60-66.

55. Chan, Aristotle and Hamilton, 185—-212, quotation at 186. Chan is
drawing from passages in Aristotle’s Nicomachean Ethics, Book 4, and his Poli-
tics, Book 7. Flaumenhaft also mentions Hamilton’s advocacy of liberality
in both foreign and domestic concerns in Camillus no. 22 (1795), where
he “commended America for making it a policy to bottom our system with
regard to foreign nations upon ‘those grounds of moderation and equity,
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by which reason, religion, and philosophy had tempered the harsh max-
ims of more early times’—’these salutary advances toward improvement in
true civilization and humanity.”” Flaumenhaft, Effective Republic, 33.

56. Flaumenhaft, Effective Republic, 188-89.

57. PAH, 19:385-84.

58. PAH, 19:383-84.

59. Chan, Avristotle and Hamilton, 194.

Chapter 2

1. Brian J. Cook articulates the constitutive qualities of American public
administration, distinguishing this from the common view of it as a mere in-
strument of policy makers. Hamilton treated public administration explic-
itly in constitutive terms. See Brian J. Cook, Bureaucracy and Self-Government:
Reconsidering the Role of Public Administration in American Politics, 2nd ed. (Bal-
timore, MD: Johns Hopkins University Press, 2014).

2. Flaumenhaft, Effective Republic, 72. A critical comment by Hamilton
about opponents who advocated laissez-faire doctrine is perhaps telling in
this regard. The flaws in their thinking were “proved by numerous examples
too tedious to be cited; examples which will be neglected only by indolent
and temporizing rulers, who love to loll in the lap of epicurean ease, and
seem to imagine that to govern well, is to amuse the wondering multitude
with sagacious aphorisms and oracular sayings.” PAH, 25:467.

3. For example, see Federalist, no. 23, 155; Federalist, no. 30, 190; and
Federalist, no. g1, 193.

4. Epstein, Political Theory of “The Federalist.” See chapter 4 and the con-
clusion for an elaboration of the concept of “honorable determination.”
It is the acknowledgment and respect by republican government of man’s
“honorable insistence on their faculty of opining” about, and at times en-
gaging in, matters of governance, 125. Hamilton and Madison disagreed
over the extent to which the public should become directly involved in gov-
ernance at the national level. Hamilton’s stated role for the public was gen-
erally more passive than Madison’s, but he did not adhere to this in his own
behavior after leaving office. In fact, he was engaged to the point of being
downright meddlesome at times during the Adams administration. He did
hold an appointment during Adam’s tenure, which gave him access to its
operations even after stepping down. For a general discussion of their dif-
ferences on this matter, see Colleen Sheehan, “Madison v. Hamilton: The
Battle over Republicanism and the Role of Public Opinion,” American Po-
litical Science Review 98, no. g (August 2004): 405—24.

5. Federalist, no. 1, 5. Flaumenhaft, Effective Republic, go.

6. Federalist, no. 29, 156. Hamilton used the concept of safety in repub-
lican government in two senses. In the sense used here, “being safely vested
with requisite powers” refers to safety against governmental tyranny. In the
other sense, safety means government protecting the rights and liberties of
individuals from the tyranny of others. At times, Hamilton seems to have
applied the term in both senses.

7. Hamilton, “New York Ratifying Convention,” PAH, 5:100. Hamil-
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ton addresses the necessity of state governments to the American republic
in Federalist, nos. 177 and 27, and in his speeches to the New York Ratifying
Convention, PAH, 5:100-104 and 116-1%. His only real concern about the
states was the potential influence of the larger ones in the national coun-
cils. Because of this, he would have preferred that all the states be small and
relatively equal in size. See Hamilton’s letters to Edward Carrington and
Jonathan Dayton in Hamilton, PAH, 11:443—44 and 25:604; and Caldwell,
ATHEY, 33.

8. PAH, 5:100. These remarks were made in the New York Ratifying
Convention, in part as a refutation of his desire to eliminate the states al-
together. For an elaboration of Publius’s treatment of the partition of state
and local governments and his bias in favor of the national government,
see Flaumenhaft, Effective Republic, 61-65; Federici, PPAH, 93—95, 2209—30,
24n; and Epstein, Political Theory of “The Federalist,” 51-58.

9. PAH, 5:100.

10. Storing (quoting James Monroe), What the Anti-Federalists Were
FOR, 59.

11. On the problem of confusion between the British and American
models, Hamilton warned that “many mistakes have arisen from fallacious
comparisons between our government and theirs.” PAH, 5:54. A perusal
of just about any part of Madison’s notes on the debates at Philadelphia
will reveal the great extent to which the British model influenced and con-
fused various framers’ thoughts on American government, despite James
Wilson’s and Charles Pinckney’s early admonishments against applying the
British model to the American situation. See Madison, Debates, 85, for Wil-
son’s comments, 186—87 for Pinckney’s.

12. In the constitutional debates, the representational role for senators
was contested. They may not effectively represent their states because two
senators could cancel each other’s vote for their own state’s interests in
Congress. Hamilton viewed them as representatives of the nation.

For an in-depth discussion of the confusion about and misunderstanding
of the proposed constitution in relation to the more commonly understood
systems of government, see Storing, What the Anti-Federalists Were FOR, chap-
ter on complex government, 53-63. Also, note that Federici argues that
Hamilton was a proponent of mixed government, by which he appears to
mean mixed principles rather than forms of government. I find that his dis-
cussion of this matter just adds to the confusion, and I argue that his point
is inadequately based on one brief reference in one secondhand account
of Hamilton’s remarks in the New York Ratifying Convention, PPAH, 22,
77, and 258-59n28.

19. Federalist, no. 47, 302-5.

14. Federalist, no. 66, 401-2.

15. Federalist, no. 47, 303.

16. For example, see Madison’s and Lansing’s notes on Hamilton speak-
ing to the Constitutional Convention in which he “prevailed on them [dele-
gates] to tone their Government as high as possible.” Lansing recounted it
as “[Hamilton] is for tuning the Government high.” PAH, 4:218-1q.

17. Federalist, no. 52, g30. Six-year terms for senators are the longest of
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any elected official and were intended to bring permanence and stability
to the government as a whole.

18. A review of Madison’s record of the debates is indicative of this point.
For example, see Debates, the remarks of Hamilton, 155, 608; Wilson, 197—
98, 588, 601; Madison, 68, 83, 92, 110-11, 193-95, 228, 433, 535, 601;
Morris, 255-56, 302, 487; Randolph, 110, 119-14, 527; Franklin, 62; Sher-
man, 60, 316; Ellsworth, 481; Pinckney, 487; Dickenson, 77; and Gerry, 46.

19. Hamilton, PAH, 5:68.

20. See Rohr, To Run a Constitution, chap. g, “The Senate as Executive
Establishment” (quotations at 28, 36-47). Significantly, however, Rohr ar-
gued that the Senate failed to realize the intentions of its design and that
the public administration today fulfills that purpose.

21. Alexander Hamilton to George Washington, May 5, 1789, PAH,
5:337-

22. See lederalist, no. 75, 452-54; and PAH, 20:68. Also see Flaumen-
haft’s discussion of the matter in Effective Republic, 88.

29. See Walling, Republican Empire, for a full discussion of the matter.
Quotes are at 127, 149.

24. Federalist, no. 77, 459. See Brian J. Cook, Bureaucracy and Self-
Government: Reconsidering the Role of Public Administration in American Poli-
tics, chap. 2, for an extended discussion of the implications of the Deci-
sion of 1789 for an exclusively instrumental view of public administration.
His main points will be discussed in the concluding chapter relative to a
strained and unbalanced view of Hamilton’s principle of unity in the ex-
ecutive. For an example of an intriguing Supreme Court case stemming
from the broadened removal doctrine, see Morrison v. Olson, 487 U.S. 654,
(1988).

25. Jeremy Bailey, “The New Unitary Executive and Democratic Theory:
The Problem of Alexander Hamilton,” American Political Science Review 102,
no. 4 (November 2008): 453-65, quote at 459. This chapter and chapters
5 and 8 describe Hamilton’s extant points on duration and their implica-
tions for public administration in general. Also see Jeremy Bailey, “The
Traditional View of Hamilton’s Federalist No. 777 and an Unexpected Chal-
lenge: A Response to Seth Barrett Tillman,” Harvard Journal of Law & Public
Policy 33, no. 1 (2010): 169-84. Rohr, who held the musing view, neverthe-
less illustrates how Hamilton and one of his most ardent opponents, Fed-
eral Farmer, agreed on the need for a “stable and competent civil service”
but differed over how to achieve it. See Rohr, 7o Run a Constitution, 6—-37.

26. Notably, President Adams retained Washington’s cabinet, but the
practice came to an end with Jefferson’s presidency. See Stanley Elkins and
Eric McKitrick, The Age of Federalism: The Early American Republic, 1788-1800
(Oxford: Oxford University Press, 1993), 539, 756—41.

27. Epstein, Political Theory of “The Federalist,” 191.

28. Federalist, no. 78, 467.

29. See Madison, Debates, 32. For a general discussion on this proposal
by Madison, Wilson, Franklin, Mason, and others, see 46, 61-64, 79-81,
336—49, and 461-62.

30. See letter of President Washington to the Chief Justice and the Asso-
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ciate Justices of the Supreme Court of the United States, April g, 1790, in
John Jay’s Correspondence and Public Papers, 3:596; and Report on Public Credit,
Jan. 9, 1790, PAH, 6:106-7.

31. Alexander Hamilton to James Duane, Sept. g, 1780, PAH, 2:404—
5. Though this was directed at the Continental Congress, Hamilton held
to this view under the new constitution as well. See Federalist, no. 5. The
House of Representatives was most closely analogous to the Continental
Congress in character.

32. See lederalist, no. g5, 214-16, for Hamilton’s discussion of the na-
ture and manner of representation desired for the popular assembly. Not
every group or class was to be directly represented. Representatives need
only to be sensible of general interests such as commerce and agriculture,
which bind various classes together.

3. Caldwell, ATH&, 35-56.

34. See White, The Federalists, 11q.

35. Flaumenhaft, Effective Republic, 87. Alexander Hamilton to Otho Wil-
liams is at PAH, 12:49-r0. Also in this regard, see Hamilton’s interesting
discussion of the treaty power in Federalist, no. 75, 450-51.

36. See 1 Stat. 65, Chap. 12, “An Act to Establish the Treasury Depart-
ment,” Sept. 2, 1789, Public Statutes at Large of the United States of America,
1:65-67. The acts establishing the Departments of War and Foreign Af-
fairs are in the same volume at 49-50 and 28-29. The act fixing salaries
is at 67-69 (1 Stat. 67). Though no direct evidence exists on Hamilton’s
contribution to the Treasury Act, most historians and biographers believe
it was substantial. Leonard D. White believed “he did in fact largely deter-
mine the form of the Treasury Act.” White, The Federalists, 118n3. Also see
Lawrence Lessig and Cass Sunstein’s treatment of the Treasury Act as an al-
ternative structure to the strictly hierarchical model imposed on the other
two departments in “The President and the Administration,” Columbia Law
Review 94, no. 1 (January 1994): 1—129, discussion at 17, 26—28. They also
note that Madison believed the comptroller of the treasury should hold of-
fice for a fixed tenure (17), presaging the establishment of independent
boards and agencies.

37. Hamilton’s position on the status of the secretary of the treasury as
an executive official is clearly set forth in the memo “To the Select Com-
mittee Appointed to Examine the Treasury Department,” March 24, 1794,
PAH, 16:193-94.

38. See White, The Federalists, 77—-87, regarding more general assertions
of congressional power, and 83031, for discussion of their attempts to con-
trol through line-item appropriations.

39. PAH, 6:106—7. In congressional deliberations on the measure, the
Speaker of the House was pulled out of the bill and the secretary of state
added, likely at Jefferson’s maneuvering behind the scenes—which was his
preferred style of playing politics.

40. See White, The Federalists, 52, 116—28, 450-59. For an example of
Hamilton’s defense and use of administrative adjudication, see Treasury
Circular, July 20, 1792, 12:57-62. He also contemplated early on the exis-
tence of regulatory boards that would promulgate their own rules pursu-
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ant to statute. In 1780, he recommended that the Continental Congress
establish a board of trade (preferable to a single director) “as the regula-
tions of trade are slow and gradual and require prudence and experience
(more than other qualities), for which boards are very well adapted.” PAH,
2:408.

41. For a concise account of Washington’s style of leadership during his
presidency, see Joseph J. Ellis, His Excellency: George Washington (New York:
Alfred A. Knopf, 2004), chap. 6, 188-24o0.

42. The concept of centripetal leadership is taken from Federici, PPAH,
110-11. For an account that complements Federici’s concept, see Caldwell,
ATHG, 35—41.

4. Ellis, His Excellency, 200.

44-. Ellis, His Excellency, chap. 6.

45. For example, see Federalist, no. 71, 432, where Hamilton speaks of
“men who flatter [the people’s] prejudices to betray their interests.” As
will be explained in chapter 4, his ideal leaders were those who guard the
people’s durable interests by “withstand[ing] the temporary delusion in
order to give them time and opportunity for more cool and sedate reflec-
tion,” and Washington epitomized this type.

46. Ellis, His Excellency, 209.

47. Federici, PPAH, 84. In the Constitutional Convention, Hamilton
spoke of Senators with much the same language, as embodying “a perma-
nent will” and a “weighty interest” in public affairs that would draw them to
“the sacrifice of private affairs which an acceptance of public trust would re-
quire.” Charles C. Tansill, ed., “Debates in the Federal Convention of 1787
as Reported by James Madison,” in Documents Illustrative of the Formation of
the Union of the American States (Washington, DC: Government Printing Of-
fice, 1927), 222.

48. Federalist, no. 71, 432.

49. Federalist, no. 68, 411-15.

50. See Kendall v. U.S. ex Rel. Stokes, 57 U.S. 524 (1838). Jackson was an
early proponent of a plebiscitary presidency in which the president serves
through direct electoral mandate and centralizes all executive powers and
functions under his office.

51. David Epstein, in his analysis of the Federalist Papers, identified two
broad objects of government under which all other ends could be classed.
They are justice and the public good. As Epstein points out, justice is the more
fundamental object and is characterized by its “negative merit.” That is,
government is concerned with establishing and preserving justice, namely,
avoiding, refraining from, or preventing abuse of private rights. Govern-
ment must keep itself and others from committing injustice. It must pro-
tect rights. “But while private rights must be respected by government, it is
the public good which is to be pursued by government.” Hence, the pub-
lic good involves positive meril. It requires “the more active attention of a
‘good government.”” Epstein, Political Theory of “The Federalist,” 162-65. In
The Federalist Papers, both Hamilton and Madison contribute to the discus-
sion of these ends. See Federalist, nos. 23, 37, 45, 51, and 62.

52. In the arenas of finance and trade, Hamilton early on (under the
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Articles of Confederation) spotted a tension between directors of finance
and trade. “I know not, if it would be a good plan to let the Financier be
President of the Board of Trade; but he should only have a casting voice in
determining questions there. There is a connection between trade and fi-
nance, which ought to make the director of one acquainted with the other;
but the Financier should not direct the affairs of trade, because for the sake
of acquiring reputation by increasing the revenues, he might adopt mea-
sures that would depress trade.” Alexander Hamilton to James Duane, Sep-
tember 1780, PAH, 2:409. He used similar logic in forming the boards of
the Bank of the United States and the sinking fund.

5. Federici, PPAH, 8o.

54. Federalist, no. 72, 437, no. 71, 439.

55. Federalist, no. 70, 429.

56. Federalist, no. 70, 424.

57. Federalist, no. 70, 426.

58. Federalist, no. 70, 426.

59. PAH, 2:408.

60. Federalist, no. 71, 431, 436.

61. Federalist, no. 71, 435, 437-

62. Federalist, no. 71, 44'7—49.

63. Federalist, no. 71, 450-51, 456-57.

64. See Caldwell, ATH&], 96-97; and Catullus, no. g, Sept. 29, 1792,
PAH, 12:499. Also see Flaumenhaft’s discussion (Effective Republic, 76) of
department heads who must preside and advise as much as direct the af-
fairs of their departments.

65. These figures are taken from Chernow, AH, §39; and White, The Fed-
eralists, 122—29,.

66. White, The Federalists, 117.

67. White, The Federalists, 117.

68. White, The Federalists, 120.

69. White, The Federalists, 121.

70. See Chernow’s lengthy description of the Adams/Hamilton rift at
AH, 596—600, 611-26. Chernow aptly describes Hamilton as going far out
of bounds with his stridency against Adams, no doubt reflecting his depres-
sion, exhaustion, and anxiety over the direction of things at the time.

Chapter g

1. Federalist, no. 78, 467.

2. See LPAH, 1:46-r0, for details of his legal study.

3. McDonald, AH, no-51. At the time, New York followed the English
legal profession in distinguishing between attorneys who performed rou-
tine legal work and those who practiced before the courts (called barristers
in England).

4. See Goebel, “Practice and Procedure,” in LPAH, 1:37-54, for what
is perhaps the best detailed account we have of the adaptation of common
law to the new American republic. Hamilton played a significant and con-
troversial role in establishing a federal common law that coexists with the
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common law of the states (Louisiana would become the lone exception
with its French-based code law system).

5. McDonald, AH, 52.

6. An extensive description of these acts and Hamilton’s many cases
arising under them are provided in LPAH, 1:225-316.

7. McDonald, AH, 49.

8. William Blackstone, Commentaries on the Laws of England (1765; Ox-
ford: Clarendon, 2001), 1:125-26. Also see McDonald, AH, 61.

9. McDonald, AH, 5o.

10. McDonald, AH, ro.

11. McDonald, AH, 52. Quotations of Hamilton are from The Continen-
talist, PAH, 3:76-77.

12. Emmerich de Vattel, The Law of Nations, or, Principles of the Law of
Nature, Applied to the Conduct and Affairs of Nations and Sovereigns, “Prelimi-
naries,” para. 6n, xlii—xliv, quoted in McDonald, AH, 4.

13. “Letter from Phocion to the Considerate Citizens of New York,” PAH,
3:495. Also see Federici, PPAH, 35.

14. McDonald, AH, 56.

15. This point is elaborated upon in Walling, Republican Empire, chap. 8,
and will be addressed at length in chapter 6, this volume.

16. Rossiter, Alexander Hamilton and the Constitution (New York: Harcourt,
Brace & World, 1964), 186.

17. See McDonald, AH, 198-204, for general description of the role of
the compromise over location of the capital in the bank/constitutionality
debate. Quotes are at 202.

18. PAH, 7:108. Also see Walling, Republican Empire, 164.

19. Jefferson believed he was violating the Constitution, but he did it
anyway for the good of the nation and then anguished about it for the rest
of his life. See Stephanie Newbold, All but Forgotten: Thomas Jefferson and the
Development of Public Administration (Albany: State University of New York
Press, 2010). Though the decision clearly benefited the nation, the exer-
cise of a statesman’s prerogative to exceed the bounds of the Constitution
poses the very danger the founding generation most feared. Hamilton and
Madison thought strict construction, complemented by openness to peri-
odic revolution, a dangerous philosophy. Such disruptions almost always
resulted in periods of anarchy, which too easily lead to despotism and tyr-
anny. They believed that political upheaval on that scale would put public
institutions and the economy at severe risk and incite fears that can induce
populist demand for powerful leaders who will establish order at the cost
of liberty. Revolutions and other fundamental changes in political society
that required extralegal action were to be embarked upon only in the dir-
est circumstances. See Madison’s Federalist, no. 49.

20. John C. Miller, Alexander Hamilton and the Growth of the New Nation
(New Brunswick, NJ: Transaction, 2004 ), 267. Countless biographers, histo-
rians, political scientists, and legal scholars agree on this point and regard
Hamilton’s opinion as a crucial foundation for the American republic. For
example, see Chernow, AH, g§r0-55; and Rossiter, Alexander Hamilton and
the Constitution, 185—9o.
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21. Rossiter, Alexander Hamilton and the Constitution, 188, 1go.

22. February 1791, PAH, 8:104-5.

29. PAH, 8:98-101. As early as 1781, Hamilton, Madison, and James
Wilson had advocated the implied powers doctrine in an attempt to bolster
the authority of the old Congress. However, as Clinton Rossiter observed,
“It was left to Hamilton to convert it into a fortress of logic from which
John Marshall was able to beat off the assault of the strict constructionists
in McCulloch v. Maryland.” Rossiter, Alexander Hamilton and the Constitu-
tion, 200. Also see PAH, 2:245, 400—402; The Works of James Wilson, vol. 1,
ed. James D. Andrews (Chicago: Callaghan, 1896), 556.

24. PAH, 8:106. Hamilton also stated here that the blended powers
structure of American government increased the potential for constitu-
tional struggles over meaning as well as power.

25. PAH, 8:107-8.

26. PAH, 8:103—4.

27. PAH, 8:119. Opponents replied that giving such power to the fed-
eral government would make it too powerful vis-a-vis the states, but Ham-
ilton countered that the need for such power was all the greater for the
federal government, given the ends charged to its care, and that the states
possessed more than sufficient powers to stave off federal encroachment.

28. PAH, 8:111.

29. PAH, 8:103.

go. Federici, PPAH, 145.

31. Federalist, no. 78, 466-67.

g2. PAH, The Examination, no. 14, 25:550-51.

33. Federici, PPAH, 146. Federici distinguishes “liberal construction”
from “loose construction” (142-47), with Hamilton’s liberal construction
tied only to means in pursuit of fixed ends. The problem, of course, is that
the enumerated ends are themselves very broad and ambiguous, to the
point illustrated more than once in this work that they permitted vastly
different visions among the founders of the kind of nation that should ei-
ther be preserved or brought about under the Constitution’s auspices. This
poses a conundrum for ardent originalists.

34. McNamara, PES’S, 113,

35. Paul Freund suggested as much, arguing, “Although the conception
of national economic power had not crystallized by the time of the New
Deal, there were decisions . . . which would have sufficed in the hands of a
Marshall to validate the major measures taken in the depression.” Samuel
Konefsky, citing Freund, stated, “The same is basically true of Hamilton.”
See Paul A. Freund, “Umpiring the Federal System,” Columbia Law Review
54 (1954): 561, 565. This passage quoted in Konefsky, John Marshall and
Alexander Hamilton, 10. Freund was a New Deal lawyer as well as a distin-
guished Harvard Law professor.

36. Federici, PPAH, 139.

87. Federalist, no. 84, 510-11.

38. Federalist, no. 84, 512.

39. Federalist, no. 84, 513.

40. Federici, PPAH, 140; quotes of Hamilton at Federalist, no. 84, 513,
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41. Federalist, no. 84, 514.

42. People v. Croswell. What remains of the records of this case, along with
much of its context and dynamics, are provided in LPAH, 1:775-848. The
quotation is at 775.

48. McDonald, AH, g59. Hamilton’s 15 propositions are found in LPAH,
1:840—41.

44. Federalist, no. 84, 515.

45. Rossiter, Alexander Hamilton and the Constitution, 193—94. See espe-
cially his chap. 6, “Hamilton’s Constitutional Law and Theory,” 185—225.

46. Federalist, no. 33, 201-5; PAH, 25:500-500, esp. essay no. 9.

47. See PAH, 4:77-779, 222. His position, of course, stands in stark con-
trast to the insistence of Anti-Federalists and their progeny that the federal
government under the new Constitution remained as a mere agent of the
states, lacking any sovereignty whatever.

48. Federalist, no. 17, 118-22. Also see Alexander Hamilton to Theodore
Sedgewick, Feb. 2, 1799, PAH, 22:452-54, and Alexander Hamilton to
Jonathan Dayton, October 1799, PAH, 23:599-604, for Hamilton’s pro-
posals for defending national supremacy in the face of the Virginia and
Kentucky resolutions.

49. Federalist, no. 22, 143—45; nos. $0—45, passim; no. 23, 152-57; Pough-
keepsie, June 27, 1788, PAH, 5:97-98; Report on Public Credit, PAH, 6:51—
168, passim; Opinion on the Bank, PAH, 8:97—-108; Report on Manufactures,
PAH, 10:302—4, 311-183, 397. Also see Rossiter’s in-depth analysis of Ham-
ilton’s position on each of these powers in Alexander Hamilton and the Con-
stitution, 200—22F,.

50. Poughkeepsie, June 27, 1788, PAH, 5:97-98.

51. Hamilton was pragmatic about specific types of taxation. Different
circumstances could warrant a change in taxation schemes wherein even
poll or capitation taxes would be used. See his discussion on taxes appro-
priate to eighteenth- and nineteenth-century American circumstances in
Report on Manufactures, PAH, 9:311-19. For a review of the Hylton case, see
LPAH, 4:207-353.

52. Rossiter, Alexander Hamilton and the Constitution, 2083,.

59. PAH, 10:303.

54. Federalist, no. 29, 159-54.

55. See Alexander Hamilton to James McHenry, March 21, 1800, PAH,
24:350.

56. The Examination, no. 1, PAH, 25:454-56, and 21:461-62; Alexander
Hamilton to John Marshall, PAH, 25:130, also see 130-30; 24:349—50;
White, The Federalists, chap. 26, passim; Federalist, no. 73,

57. Pacificus, no. 1, June 29, 1793, PAH, 15:39. See Walling, Republican
Empire, 146-49, for a lucid discussion of Hamilton’s view of foreign affairs
and war powers in relation to Locke’s federative powers. On war and treaty-
making powers generally, and in relation to the “War Powers Resolution,”
see Robert Scigliano, “The War Powers Resolution and the War Powers,”
in The Presidency in the Constitutional Order, ed. Bessette and Tulis, 115-59
(Baton Rouge: Louisiana State University Press, 1981). For an excellent
critique of Hamilton’s position on the executive power, see John A. Rohr,
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“Public Administration, Executive Power, and Constitutional Confusion,”
Public Administration Review 49, no. 2 (March/April 1989): 108-14.

58. Pacificus, no. 1, PAH, 15, 42. See Alexander Hamilton to George
Washington, March 26, 1796, PAH, 20:86—-108, for an elaboration of the
president’s treaty powers relative to negotiations and private papers and of
Hamilton’s assertion that Congress should follow the president’s leadership
in treaty-making with requisite appropriations. Also see Alexander Hamil-
ton to George Washington, July 9, 1795, PAH, 18:428, in which Hamilton
argues the primacy of treaty-making powers over existing laws (local, state,
or federal) so long as constitutional provisions are not violated.

59. Federalist, no. 6, 223.

60. Federalist, no. 36, 229; Federalist, no. 25, 167. There is real insight
here in regard to state constitutions. They are much longer documents re-
plete with restrictions, they are much more easily and more often amended,
and they receive little if any of the reverence accorded to the national con-
stitution, even among state officials.

61. For general references by Hamilton to the necessity of giving the
government powers adequate to deal with emergencies, see Federalist, no.
22, 148; Federalist, no. 215, 167; Federalist, no. 28, 178; Federalist, no. 36, 223;
Federalist, no. 70, 423; Federalist, no. 72, 439; Federalist, no. 75, 446; PAH,
1:48-51; PAH, $:173, 540, 549; PAH, 4:151-32; and PAH, 6:436.

62. See The Examination, nos. 12—17, by Lucius Crassus; PAH, 25:529-76.

63. See Rossiter, Alexander Hamilton and the Constitution, 224.

64. Federalist, no. 78, 466.

65. Rossiter, Alexander Hamilton and the Constitution, 221; Marbury v. Madi-
son, 5 U.S. 137 (1803). Marshall had first asserted the power of judicial re-
view on June 20, 1788, in the Virginia ratifying convention. In his speech,
he used language from Federalist, no. 78 through no. 82. If he had forgot-
ten this language by 1803, he was reminded of it by Charles Lee, Marbury’s
counsel. Jonathan Elliot, ed., The Debates in the Several State Conventions on
the Adoption of the Federal Constitution, 2nd ed. (Philadelphia, 1876), 3:553.
Also see Samuel ]. Konefsky, John Marshall and Alexander Hamilton: Architects
of the American Constitution (New York: MacMillan, 1964), 81-85, for further
analysis of Hamilton’s and Marshall’s agreement on the theory of a limited
constitution.

66. Alexander Hamilton to Jonathan Dayton, October 1799, PAH, 23:
600-601.

67. Chernow, AH, 648. Alfred H. Kelly, Winfred A. Harbison, and Herman
Belz, The American Constitution: Its Origins and Development, 6th ed. (New
York: W. W. Norton, 1983), 184.

68. Marbury v. Madison, 5, U.S. 157 (180%) (quotes at 177, 170).

69. Rossiter, Alexander Hamilton and the Constitution, 242.

70. Stephen Skowronek, Building the New American State: The Expansion
of National Administrative Capacities, 1877-1920 (New York: Cambridge Uni-
versity Press, 1982), 27-28.

71. U.S. v. Peters, 5 Cranch 115 (1809); Fletcher v. Peck, 6 Cranch 87
(1810); LPAH, 4:420-31, quotation at 420—-21.

72. Dartmouth College v. Woodward, 4 Wheaton 518 (1819). Quotation
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from Peter Zavodnyik, The Age of Strict Construction: A History of the Growth of
Federal Power, 1789—1861 (Washington, DC: Catholic University of America
Press, 2007), 111. Other significant cases flowing from Fleicher and Dart-
mouth include New Jersey v. Wilson, 7 Cranch 164 (1812); Terrett v. Taylor,
g Cranch 45 (1815); and Green v. Biddle, 8 Wheaton 1 (1823).

75. Albert J. Beveridge, The Life of John Marshall (Boston: Houghton Mif-
flin, 1916-19), 4:276. Also see Kelly, Harbison, and Belz, American Consti-
tution, 193.

74. Hamilton’s views were also published in pamphlet form. LPAH,
4:420—-21. Also see Benjamin F. Wright, The Contract Clause of the Constitu-
tion (Cambridge, MA: Harvard University Press, 1938), 14, 21-22, 26, 29,
244; Rossiter, Alexander Hamilton and the Constitution, 240; and Konefsky,
John Marshall and Alexander Hamilton, 123,

75. Gibbons v. Ogden, g Wheaton 1 (1824) 213-14, 227-28. The term
“interstate commerce” was not used by any of the Federalist judges but was
instead introduced as an unfortunate gloss later in the nineteenth century.
The meaning of commerce “among the states” was broader in meaning dur-
ing the founding era. Interstate commerce was interpreted more narrowly,
limiting the reach of the federal government until New Deal lawyers and
judges put the liberal constructionist gloss on it.

76. Martin v. Hunter’s Lessee, 1 Wheaton g04 (1816); Cohens v. Vir-
ginia, 6 Wheaton 264 (1821).

77. Rossiter, Alexander Hamilton and the Constitution, 241. Also see Konef-
sky, John Marshall and Alexander Hamilton, 105-8.

78. McCulloch v. Maryland, 4 Wheaton 316 (1819), 407.

79. McCulloch v. Maryland, 410.

8o. McCulloch v. Maryland, 421.

81. See Wright, The Contract Clause of the Constitution. As Wright indicates,
the vital functions served during most of the nineteenth century by Hamil-
ton’s and Marshall’s interpretation of the contract clause were eclipsed by
the due process clauses.

82. For an older but exhaustive review of legal commentaries, histories,
textbooks, casebooks, and articles that employ Hamiltonian doctrines and/
or direct citations of Hamilton, see Rossiter, Alexander Hamilton and the Con-
stitution, passim. (esp. $45—47n95). More recent examples are: Lawrence
M. Friedman, A History of American Law (New York: Simon & Schuster,
1975); and Kermit L. Hall, The Magic Mirror: Law in American History (New
York: Oxford University Press, 1989).

83. See Rossiter, Alexander Hamilton and the Constitution, chap. 77, for an
extensive literature review showing the lack of recognition of Hamilton’s
role in constitutional history. Edward S. Corwin, The Constitution of the United
States of America: Analysis and Interpretation; Annotations of Cases Decided by the
Supreme Court of the United States to June 30, 1952 (Washington, DC: US Gov-
ernment Printing Office, 1953), $81; Wright, The Contract Clause of the Con-
stitution, 21; Kelly, Harbison, and Belz, American Constitution, 1:190-93.

84. Perry Miller, The Life of the Mind in America: From the Revolution to the
Civil War (New York: Harcourt, Brace & World, 1965), 109-11.

85. See Perry Miller, The Legal Mind in America: From Independence to the
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Civil War (Ithaca, NY: Cornell University Press, 1962), 83—9gz2; also see Fried-
man, History of American Law, 278—92.
86. Rossiter, Alexander Hamilton and the Constitution, 243—44; W. W. Story,
ed., Life and Letters of Joseph Story (Boston, 1851), 1:144, 195—90; 2:258, 420.
87. Rossiter, Alexander Hamilton and the Constitution, 245,.

Chapter 4

1. Federalist, no. 76, 457.

2. See McDonald, AH, 18, viz., “Unlike Hamilton, but like Washing-
ton, [Robert] Morris was of a class and a generation that made no distinc-
tions between private and public interest.” Also see McDonald, AH, 79—
84, for an encounter of this sort by Hamilton while a practicing attorney
in the 1780s. It involved political intrigue by some leading national figures
regarding Philadelphia’s Bank of North America, all entered into for the
sake of enriching themselves.

. Alexander Hamilton to John Laurens, May 22, 1779, PAH, 2:53.
. McDonald, AH, 86.

. Publius, Letter 1, October 1778, PAH, 1:562-63.

. Publius, Letter g, November 1778, PAH, 1:580-81.

. Chernow, AH, 118.

. Paraphrased by McDonald, AH, 55.

9. Hamilton explained this distinction several times in his career. A
succinct statement is found in The Examination, no. 17, March 1802, PAH,
25:570—71.

10. Cicero, On Duties, ed. M. T. Griffin and E. M. Atkins (Cambridge:
Cambridge University Press, 1991), 113, 116, quoted in Federici, PPAH, 86.

11. Federici, PPAH, 85-86, 8g—go. The connection to liberality is made
via Chan, Aristotle and Hamilton.

12. Federici, PPAH, 89. Gordon Wood and Bernard Bailyn perhaps best
represent those historians who overstate the role of lower passions and mo-
tives in the work of the framers, along with unduly downplaying the role of
classical and Christian influences. McDonald provides the most thorough
and overwhelming evidence of Hamilton’s deep attachment to synthesizers
of classical, Christian, and Enlightenment ideas. The more recent works on
Hamilton by Chernow, Federici, Chan, McNamara, Sellers, Bederman and
Richard echo McDonald’s characterization. See Gordon Wood, Empire of
Liberty: A History of the Early Republic, 17891815 (Cambridge: Oxford Uni-
versity Press, 2009); Carl J. Richard, Greeks and Romans Bearing Gifts: How
the Ancients Inspired the Founding Fathers (Lanham, MD: Rowman & Little-
field, 2009); Mortimer Sellers, American Republicanism: Roman Ideology in the
United States Constitution (New York: NYU Press, 1994); David J. Bederman,
Classical Foundations of the Constitution: Prevailing Wisdom (Cambridge: Cam-
bridge University Press, 2008).

13. Hamilton demonstrated his intense concern for his public reputa-
tion by the manner in which he dealt with a terrible personal blunder. Dur-
ing his tenure as secretary of the treasury, he was enticed into an adulterous
affair with a woman (Maria Reynolds) who apparently colluded with her

LT T~ o
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own husband (James Reynolds) to extort money and compromise Hamil-
ton’s character. Long story short, Hamilton made sporadic blackmail pay-
ments over about five years until Mr. Reynolds sold the information to one
or more members of the Republican opposition. When Hamilton learned
this through veiled public attempts to cast suspicion on his decisions as sec-
retary, he immediately crafted a long letter explaining in excruciating de-
tail the whole affair and, against his friends’ advice, published it for public
consumption. He did this to stop any attempts to impugn his service in of-
fice and suffered instead with utter shock and embarrassment to his wife
and family. This is one of the most remarkable actions ever taken by a pub-
lic official for the sake of upholding public trust at the cost of private di-
saster. For a full account of the matter, see Chernow, AH, 364—70, 529—46,
533-36, 576-77.

14. See Douglas Adair, Fame and the Founding Fathers, ed. Trevor Colbourn
(New York: Norton, 1974); Maynard Smith, “Reason, Passion and Political
Freedom in The Federalist,” Journal of Politics 22, no. g (August 1960): 525—
44; Stourzh, Alexander Hamilton and the Idea of Republican Government, go—q77.

15. Federici, PPAH, 85-88.

16. See Hamilton’s nuanced discussion of the effects of a conflict-of-
interest law at Treasury in his “Report on the Improvement and Better
Management of the Revenue of the United States,” January g1, 1795, PAH,
18:223-24.

17. See McDonald, AH, 137. McDonald noted that no other man, in-
cluding Washington, saw fit to do this. Chernow echoes the point, AH, 287.

18. Chernow, AH, 88—qo, 152-53, 293.

19. Thomas Flexner, George Washington: Anguish and Farewell, 1793-1799
(Boston: Little, Brown), 476. Flexner was citing Hamilton’s own words from
Washington’s correspondence. Washington wanted more friendship from
Hamilton and was hurt by his studied avoidance of it.

20. The Examination, no. 17, March 1802, PAH, 25:570. Harold Syrett
notes that these essays received little public attention at the time because
Hamilton was out of the government, and the essays joined with many other
diatribes against the new Jefferson administration. Moreover, they are sel-
dom referred to by most scholars because they are more strident in tone
and lack the cogent and concise reasoning in his other works. Nevertheless,
the essays contain many insights still useful for understanding his thinking
about public office late in his life. See PAH, 25:444-53.

21. First quote from Federalist, no. 77, 462; second from PAH, 25:445.

22. McNamara, PEGS, 142—43.

23. lan Crowe, Patriotism and Public Spirit: Edmund Burke and the Role of
the Critic in Mid-Eighteenth-Century Britain (Stanford, CA: Stanford Univer-
sity Press, 2012). The subject of patriotism will be discussed at some length
in association with nationalism in chapter 6.

24. See McDonald, AH, 382-83n24. Jacques Necker, Treatise on the Ad-
ministration of Finances of Irance, trans. Thomas Mortimer (London, 1785).

25. McDonald quoting Necker, AH, 84. In Necker’s text at 1:cxlvi—cxlvii.

26. McDonald quoting Necker, AH, 85. Federalist, no. 72, 437.
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27. Federalist, no. 72.

28. Caldwell, ATH&, go.

29. The Examination, no. 12, PAH, 25:532-33.

80. The Examination, no. 12, PAH, 25:470. The implication here is that
either Congress or the president may by law remove subordinate officers;
Caldwell, ATH&, 88—91; PAH, 5:84-86.

31. Caldwell, ATH&J, 87. Presidents Jackson and Reagan subsequently
popularized this Anti-Federalist view of public office.

g2. Caldwell, ATH&], 67-68.

33. These accoutrements are gleaned from several of Hamilton’s papers,
as well as from secondary sources. See PAH, 8:292; 21:78; 18:218-19, 229—
24; Caldwell, ATH&, 87—91; Mitchell, Alexander Hamilton: Youth to Matu-
rity, 441; Flaumenhaft, Effective Republic, chap. 11; Chernow, AH, 564-65.

34. Alexander Hamilton to William Hamilton, PAH, 21:78.

35- “Report on the Improvement and Better Management of the Revenue
of the United States,” January g1, 1795, PAH, 18:229—24.

36. “Report on the Improvement and Better Management of the Revenue
of the United States,” January g1, 1795, PAH, 18:218-19, 223-24.

37. Mitchell, Alexander Hamilton: The National Adventure, 441.

38. Chernow, AH, 564.

39. Alexander Hamilton to George Washington, April 17, 1791, PAH,
8:292.

40. Alexander Hamilton to James McHenry, March 21, 1800, PAH,
24:949-50. This letter is significant as well because in it Hamilton disputed
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