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I am trying to write history while it is happening

and I don't want to be wrong.

—John Steinbeck
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FOREWORD

BY DAVID TALBOT

THE WORLD IS BURNING, AND YET the firelight illuminates the way out. The times are dire, even catastrophic. Nonetheless we can sense a grand awakening, a growing realization all around the globe that “people have the power, to dream, to rule, to wrestle the world from fools” in the prophetic words of Patti Smith.

But in order to rouse ourselves from the nightmares that hold us in their grip, we need to know more about the forces that bedevil us, the structures of power that profit from humanity’s exploitation and from that of the earth. That’s the impetus behind Hot Books, a series that seeks to expose the dark operations of power and to light the way forward.

Skyhorse publisher Tony Lyons and I started Hot Books in 2015 because we believe that books can make a difference. Since then the Hot Books series has shined a light on the cruel reign of racism and police violence in Baltimore (D. Watkins’ The Beast Side); the poisoning of U.S. soldiers by their own environmentally reckless commanding officers (Joseph Hickman’s The Burn Pits); the urgent need to hold U.S. officials accountable for their criminal actions during the war on terror (Rachel Gordon’s American Nuremberg); the covert manipulation of the media by intelligence agencies (Nicholas Schou’s Spooked); the rise of a rape culture on campus (Kirby Dick and Amy Ziering’s The Hunting Ground); the insidious demonizing of Muslims in the media and Washington (Arsalan Iftikhar’s Scapegoats); the crackdown on whistleblowers who know the government’s dirty secrets (Mark Hertsgaard’s Bravehearts); the disastrous policies of the liberal elite that led to the triumph of Trump (Chris Hedges’ Unspeakable); the American wastelands that gave rise to this dark reign (Alexander Zaitchik’s The Gilded Rage); the energy titans and their political servants who are threatening human survival (Dick Russell’s Horsemen of the Apocalypse); the utilization of authoritarian tactics by Donald Trump that threaten to erode American democracy (Brian Klaas’s The Despot’s Apprentice); the capture, torture, and detention of the first “high-value target” captured by the CIA after 9/11 (Joseph Hickman and John Kiriakou’s The Convenient Terrorist); and the deportation of American veterans (J Malcolm Garcia’s Without a Country). And the series continues, going where few publishers dare.

Hot Books are more condensed than standard-length books. They’re packed with provocative information and points of view that mainstream publishers usually shy from. Hot Books are meant not just to stir readers’ thinking, but to stir trouble.

Hot Books authors follow the blazing path of such legendary muckrakers and troublemakers as Upton Sinclair, Lincoln Steffens, Rachel Carson, Jane Jacobs, Jessica Mitford, I.F. Stone and Seymour Hersh. The magazines and newspapers that once provided a forum for this deep and dangerous journalism have shrunk in number and available resources. Hot Books aims to fill this crucial gap.

American journalism has become increasingly digitized and commodified. If the news isn’t fake, it’s usually shallow. But there’s a growing hunger for information that is both credible and undiluted by corporate filters.

A publishing series with this intensity cannot keep burning in a vacuum. Hot Books needs a culture of equally passionate readers. Please spread the word about these titles—encourage your bookstores to carry them, post comments about them in online stores and forums, persuade your book clubs, schools, political groups and community organizations to read them and invite the authors to speak.

It’s time to go beyond packaged news and propaganda. It’s time for Hot Books … journalism without borders.


INTRODUCTION

IT’S MID-DECEMBER 2016 IN NEW YORK City. The sting of the presidential election has not worn off. There’s a harsh wind blowing as I’m cutting across Lincoln Center for a meeting I am drawn to, but also wary about. I have been a national political reporter since the 1990s at various outlets, some mainstream like NPR and others in progressive media. Over the years, I’ve covered elections deeply. This is not just candidates and speeches, but who can vote, who can’t, how that happens, and whether the count can be trusted. I’ve been pulled back into the vortex of our elections where, despite efforts to expand the vote and improve our system, the more ruthless and smarter forces have won again. You and I—and the vast majority of our fellow citizens—are the losers.

I’ve been here before. In 2004, I spent weeks, then months, then two years with others tracing and writing about what happened in Ohio where Republican President George W. Bush beat Democrat John Kerry. We produced a catalog of dirty tricks that Republicans have resurrected with predictable uniformity ever since. Donald Trump’s surprise victories and the US Senate staying in Republican hands felt eerily familiar. Many explanations in the aftermath did not add up. In 2004, we were told a wave of rural, white southern Ohio evangelicals had reelected Bush. We looked but didn’t find them. Now a different white flock—economically struggling and lacking higher education, we were told—elected Trump.1 And the election was not even entirely over.

I was to meet Lulu Friesdat, a filmmaker who had been taking time off from her job as a CBS-TV producer to film the 2016 presidential recount in Wisconsin. We had talked on the phone about what she saw and shot. These were breakdowns where no one in an official role could verify to the satisfaction of observers and computer scientists what constituted the actual final count. Lulu witnessed it, filmed it, and was mortified. I posted her clips on AlterNet.org. She already concluded that the Democratic Party had kept the nomination from Bernie Sanders. I agreed, though we differed on particulars of its antidemocratic culture and playbook. Now Friesdat was discovering another facet of the way elections really work in America.

Her most memorable clip showed a process filled with earnest citizens; banal officials; and maddening, unnecessary complications rooted in arcane election rules. Friesdat had gone to the Racine County government center, not far from Lake Michigan. Outside the center, people were rooting for the Green Bay Packers or shopping for Christmas—but inside, the center was a world apart. Most people thought the election was over. They turned away from states certifying results, the Electoral College convention, and then Congress ratifying that vote. Interrupting this progression was the Green Party’s feisty candidate, Jill Stein, who had a legal right to file for recounts in the last three states—Wisconsin, Michigan, and Pennsylvania—giving Trump his apparent victory.

Stein supporters unexpectedly had donated millions over the Thanksgiving holiday, after her legal team could not convince Hillary Clinton’s campaign to enlist some of their donors. That grassroots response was completely unexpected. Like much of America, Stein’s donors questioned 2016’s official results. They were part of 2016’s grassroots surge seeking real change, especially millennial youths. They wanted to know what happened. I’d seen the Greens file for a recount in 2004 in Ohio. That effort did not change its outcome. But it did help expose a spectrum of tactics in the fine print of voting that confirmed the GOP was committed to strategically targeting and suppressing known Democratic Party blocs. In other words, the voting process had been turned against its rightful participants.

Inside the government center, which could be any election office in America, the slow methodical business of recounting an election churned. A team of middle-aged women in sweaters parsed and fed paper ballots one-by-one into an electronic scanner. Three Green Party observers, led by Liz Whitlock from nearby Mount Pleasant, stood back and patiently watched. These Greens were well-groomed citizens in their middle years, anything but wild Bernie bros from the spring campaign. They wanted Racine County to hand count its paper ballots, citing academics that said electronic scanners like those in use have implicit error rates from misreading ink marks.

They wanted to know if Trump had really won, by how much, where his voters were, or what wasn’t accurate in the process. But Joan Rennert, a veteran local official overseeing that day’s recount, was losing patience in a plodding exercise where the final outcome was unlikely to change. Across the state in liberal Madison, a judge gave each Wisconsin county the option of doing a hand recount or not. Racine declined.

So Whitlock and her colleagues devised a simple work-around. They bought manual counters, mechanical hand clickers. They clicked away as each ballot slipped into the electronic scanner, tallying how many votes were for Clinton, Trump or blank—a so-called undervote. They kept noticing their totals varied from the scanners. When Whitlock’s team saw the scanner miscount fifteen votes in a three hundred–voter precinct in Elmwood Park, she politely asked officials to do a hand count of that precinct. That was an error rate of 5 percent in a contest, where statewide, Trump’s margin of victory was less than 1 percent. Whitlock’s request was swiftly denied.

The Greens huddled. They were upset. Whitlock then filed a challenge, a paper document that stopped the process. A face-off ensued with Rennert taking charge. Her bevy of women watched and waited, arms folded across chests, hands on their hips. Whitlock’s team bowed their heads but stayed firm. It looked like a standoff between teachers and the principal’s office. All appeared well-meaning. But it spiraled downhill as Friesdat’s camera kept rolling.2

“Three observers click counted votes. The Clinton and Trump counters clicked considerable more votes than a scanner counted,” said Rennert, wearily reading aloud the challenge. “I have no idea what you’re saying except you are requesting a hand count.”

Rennert put down the paper. She looked at the room, palms up, exasperated. She said nothing.

“Do you want to ask me if you don’t understand?” asked Whitlock.

“No,” Rennert tartly replied. “Is this the purpose of a hand count? Yes or No?”

“The purpose of a hand count is to get to the truth,” Whitlock replied.

“No,” Rennert said, her hands up like stop signs. “How much is it?”

“Three-hundred,” a worker said, referring to the number of ballots.

“I don’t care if it’s five,” Rennert declared. “I am not going to do a hand count for anybody.”

I don’t have to tell you who had the final word. Nor whether the official vote count matched the hand clickers or computer scanners. Stubbornness and institutional inertia won.

This small scene points to one of the great ironies of our time. Our system of voting has increasingly subverted American democracy. How that has happened, how it was seen in 2016 and its precursors this decade, and why that matters is the subject of this book. The antidemocratic features in our elections are betraying the country, its citizens, and our collective future. This is a bigger problem than which party or factions win or lose—although those most responsible for this crisis, the Republicans, have triumphed.

The scene in Racine’s government center was a microcosm of the fragility, imperfections, opaqueness, and frustrations that all too often comprises American elections. The volunteers and workers weren’t bent on bad will, but they weren’t to up to the job, given its seriousness and its stakes. Their ineptitude and stonewalling were less excusable because these weren’t overwhelmed poll workers, but arms of local government that should have known and done better.

Notably, this snapshot didn’t even involve hard-core political types—the partisans, in our era almost exclusively Republicans, who deliberately undermine their opponents’ base at many key steps along the way before the vote count. I had been in Friesdat’s shoes, discovering slights that undermined the public’s expectation that every vote mattered, every voter was equal and all ballots would be counted. When I went to meet her, the unofficial results—another GOP sweep—were raw. I had not delved into the minutiae of elections for several years. I wasn’t a newcomer, but 2016 was different—and not just Trump’s ugly path.

After reporting on Ohio, I covered the 2008 election as a voting rights beat and saw how President Obama’s landslide breached the anti-voter barriers we documented. These were micro-aggressions that would have favored Republicans in a closer race had the economy not crashed that fall. These attacks are embedded in the fine-print rules of voting. They are almost always presented by politicians and regulators as neutral changes or safeguards or colorblind. In reality they shape who votes and is likely to win. They favor a status quo that is almost always the GOP’s shrinking, aging, largely white, and suburban base.

For example, restricting the forms of state-issued ID required to get a ballot at a polling place. Or adding an extra requirement on a state voter registration form that’s not on the federal form, found in every post office. Those moves block students, people of color, and the poor, just as they are intended to do. Or curtailing early voting on the weekend before Election Day, when clergy urge congregations to go to the polls. Or rejecting ballots turned in at the wrong table in a polling place. Or darker tactics such as top state officials knowingly using error-prone databases to purge infrequent voters, but not telling anyone until they show up to vote. Or deliberately segregating Democratic voters into a smaller number of urban districts and spreading out those in suburbs and rural areas when drawing political maps so that the Democrats will never win.

In 2009, I joined a team at the Pew Center on the States to modernize voter registration. After Obama’s blue wave, I felt improving turnout was the key to changing our politics. Pew’s ensuing data center included identifying all the eligible voters in a state and then contacting them and urging them to register. By 2016, it was used by twenty states and helped break a national record for registered voters. But most of these new voters were not in the swing states. Something else was going on in states that determined who controlled the US House, that kept turning purple states red and was pivotal in electing the president. As I was drawn into covering 2016’s recounts, I was jarred by a series of deepening reminders that whatever progress had been made was being overshadowed where it mattered the most.

I knew what Friesdat thought in Racine. This was not the democracy we expect, not when citizens cannot verify the count. She was doing math in her head—just like we did in Ohio. If the voting machine error she saw was anything close to routine in a state with 2,976,150 presidential votes, it could mean up to 150,000 ballots were incorrectly tallied. That might negate Trump’s 22,000-vote victory. It might not. The only way to find out was not widely happening—observable hand counts. Of course, it is easy to say this is reading too much into one incident. But I, too, kept seeing a system not defaulting on behalf of voters—America’s citizens.

My moment of outrage came a few days before. In Michigan’s capital, Chris Thomas, the white-haired, taciturn, veteran state election director was lecturing reporters about his state’s recount that had just begun. Thomas has survived decades of working for Democrats and Republicans. This includes Republicans that glibly say that hordes of phantom Democratic voters are stealing elections and not getting caught, which is a knowing lie. I’d met him in Pew’s effort and thought he was shrewd enough to avoid partisan ploys. I was wrong.

Thomas cultivated a hardheaded persona. But he had also finessed an impressive work-around for people who, at the last minute, show up at polling places and aren’t on voter lists. High-stakes races always have people like that. They are eligible voters but never update their registration or bother to register. During 2016’s caucuses and primaries, Democratic Party rules and administrative barriers blocked these enthusiasts from voting. That hurt Bernie Sanders in several key states. New York was the worst, where its rules blocked anyone from voting in April’s primary that had not registered with a party six months earlier. Thomas devised a slick way to allow these impulsive people to vote while cutting red tape. Instead of giving them a provisional ballot—which isn’t counted right away because it has to be verified, he created a form with an oath. They would swear they were state residents, US citizens, eligible voters, and would vote via a regular ballot. That is unadvertised Election Day registration—a pro-voter move that Republicans have shut down in many red states.

But now, in December 2016, Thomas was on Michigan TV stating nearly 60 percent of Detroit’s ballots could not be recounted. The reason given was because poll workers had mislabeled the boxes the paper ballots were put in while cleaning up on Election night. Or the numbers of ballots listed outside the boxes didn’t match the ballots inside. Most were off by a few, often less than ten. Or seals on storage boxes did not look perfectly tight. Or the boxes were banged up. To the GOP, this apparent sloppiness was turned into accusations of ballot tampering by Democrats. Imaginary threats to the integrity of the process are what Republicans love to cite and hype—especially if it helps them win. They never put voters first and abide by the results. More than half of Detroit’s presidential ballots were deemed ineligible for the recount. Votes that might have tipped the state were taken off the table.

That conclusion was just what Thomas’ political bosses wanted. Michigan Republicans, led by the state Attorney General Bill Schuette, joined Trump’s campaign to block a recount. They ignored Trump’s rants that the voting was error prone and not-to-be-trusted until he won. They declared there was no reason to recount the state. Such double standards are predictable in this fold. They shrugged at the fact that Michigan had Trump’s closest margin nationwide: just eleven thousand votes out of 4.8 million ballots cast. Some seventy-five thousand ballots did not show a vote for president, Michigan’s secretary of state office reported on its website.

That last omission is always suspicious. That’s because people tend to vote for the high-profile races if they vote at all. Maybe some of these seventy-five thousand ballots had presidential votes, but they were not properly scanned. If a good number were from around Detroit, which went two-to-one for Clinton, maybe Trump did not win Michigan after all. Local election activists pointed to a 1950s state law that gave discretion to election officials to examine and recount every paper ballot. But Thomas went on TV saying it would not be done. Detroit’s election director followed his cue, apologizing for the sorry state of voting in his city.

Knowing someone who could have quickly solved one of 2016’s answerable questions rattled me. Thomas and Detroit officials could have sided with that black majority city’s voters. Instead, this incident was a brazen reminder of the GOP ethic that one can never over-police the process or do too much to twist the rules in pursuit of victory. Michigan’s GOP didn’t care if a display of apparent institutional racism and voter suppression were a means to that end. Not surprisingly, they stopped the recount in court days later—much as the Supreme Court had infamously shut down Florida’s recount in 2000, making George W. Bush president.

Following the recount was mesmerizing and jarring. It wasn’t doing what a democratic process is supposed to do—provide assurances that the result is accurate. Instead, it was exposing a starker and more cynical side of elections. The answer to Michigan’s seventy-five thousand under-votes was not computer science. It was examining the vote: looking at individual ballots to see if a vote was there or not. That is straightforward. That was not the same as bringing in cyber detectives to hunt for code-altering fingerprints in voting software to see if the count is being tweaked to one side’s benefit. That’s what the Greens wanted to do in Michigan, Wisconsin, and Pennsylvania. But that wasn’t to be, either.

I’d also forgotten how rickety the country’s voting machines are. Most are run on operating systems from the early 2000s—before the first iPhones. The software is proprietary, i.e. trade secrets. That is a consequence of Congress’ dumb decision to support a privatized voting machine industry after Florida’s mess. The election transparency watchdogs I knew were more worried about overly eager Republicans or libertarians with hacking skills than the Russians, despite intelligence agencies saying Russia infiltrated the Democratic Party and several statewide voter registration databases. Officials from Obama to FBI Director James Comey said the vote-counting process was secure. They said the machinery was so old-tech, so decentralized, and not even connected to the Internet that it couldn’t be gamed to flip statewide results, or, in turn, seize the presidency.

Those reassurances buckled near Milwaukee. John Brakey, an Arizona voting transparency activist who knows more about the electronic vulnerabilities of voting machines than most local election officials, had gone to Wisconsin to observe the Greens’ recount. He spotted a hacking pathway into the vote count tabulators. I am not by nature a conspiracy theorist—especially the possibility that no matter how people vote, that Karl Rove’s latest minions or Russians are prefiguring results. Yet in 2016, when almost everyone has been hacked, from the Pentagon to personal emails, and Volkswagen has preprogrammed emission systems to turn themselves off at smog tests, we can’t pretend voting machines are magically immune.

Brakey—and a team including Silicon Valley coders and a retired National Security Agency analyst—discovered precincts near Milwaukee used cell-phone modems to send their results to county tabulators. Why was the modem there? Because polls did not always have landline phones, officials said. The NSA analyst sent me links to commercial spyware used by police to intercept this data stream. Their point was Wisconsin’s voting machines, like much of the nation, can easily be hacked. These vulnerabilities were identified more than a decade ago.

The Greens presented testimony from a half-dozen nationally known computer scientists saying these concerns were not a shrill conspiracy theory. Yet Wisconsin officials, echoing a stance taken in Pennsylvania—the third state where the Greens were told they would have to spend millions for a recount—ignored it. This wasn’t just Republicans defending Trump. In Pennsylvania, Democrats oversee its elections. Helped by judges, they, too, shut the door on the Greens and blocked its recount. So more questions about the vote went unanswered. State and local officials thwarted inquires and evidence that could have assured the public.

The more I looked at various phases and features of the 2016 election, the more I saw a spectrum of antidemocratic features. That was also true at the process’s start. It looked to me (and also to the Des Moines Register editorial page) like Sanders beat Clinton in Iowa’s first-in-the-nation contest. I saw other tactics in Nevada, such as deciding where its caucuses were held and where they weren’t, that made it easier for Clinton’s supporters to participate. But beyond the anti-Sanders biases from top aides of DNC Chairwoman Debbie Wasserman Schultz, beyond scheduling televised candidate debates on weekends where audiences were smaller, and beyond shutting access to its national voter database as Sanders’s grassroots donations soared, was the Democrats’ antidemocratic super-delegate system.

These were 712 federal and state elected officials, party leaders, and lobbyists whose votes count toward the 2,384 needed for the presidential nomination. They preempt millions of citizens voting in caucuses and primaries. Most were with Clinton before Sanders entered the race and 570 stayed with her. Superdelegates are another example of a system filled with rules that privilege the few at the expense of many. This template keeps governing classes in place. But so, too, is who gets to vote, and whether those votes count.

What Democrats did to Sanders was nasty. But it pales next to what Republicans have done to Democrats and the vast majority of Americans. That is what was different about 2016 as well as every congressional and state election cycle since President Obama’s election in 2008. It is what sets this decade apart, as a party representing a minority has seized power and steadily imposed a regime of oligarchy, plutocracy, and theocracy on its fellow citizens. It is one thing when Democrats run presidential nomination contests like private clubs with varying membership rules. But it is another when Republican strategists plot to win dozens of state legislatures and House seats, and then sabotage their critic’s ability to compete in elections. The country is clearly living with the results of a subverted democracy.

Politics has always had hardball tactics, but as this introduction is being written in late 2017, Trump’s national approval ratings were 35 percent. “Every party, gender, education, age, and racial group disapproves except Republicans,” an August 23 Quinnipiac University poll reported. A week later, a poll by pro-Republican Fox News said 56 percent of voters “say Trump [is] tearing the country apart.”3

Think about it, how can 2016’s presidential election come down to less than eighty thousand votes in Wisconsin, Pennsylvania, and Michigan, yet two-thirds of the US House seats in those states—and even more seats in their legislatures—end up as red super-majorities? All things are not being equal. This same pattern is also found, with slight variations, in Florida, Georgia, North Carolina, Ohio, Virginia—all states where, if demographics were destiny, the political complexion should be purple turning blue or blue.

What’s different now is the mechanisms of the Republican’s advantage can be quantified. But you have to look carefully. Beyond all of 2016’s headline-grabbing features—Trump’s ugliness, Clinton’s foibles, Sanders’s populism, Russian meddling—what unfolded was the Democrats did not know what they were up against. They did not appreciate how rigged the process was—structurally stacked against them. Republicans had built in a starting-line lead of ten points or more. This isn’t in every race. But it is enough of the ones that determine statewide rule in otherwise purple states and determines control of Congress. It also is seen in anti-voting laws and barriers in the presidential swing states.

There is no such thing as 50-percent-plus-one in high-stakes elections. To win in November, the party representing a majority of citizens needs very big margins that cannot be whittled away—as they will be whittled away. There is a wide and deeper dynamic operating here. But to see its entirety, we have to parse the details that comprise the voting process.

When I was drawn into the vortex of America’s dysfunctional 2016 election via recounts, I did not think I’d emerge with an updated catalog of how the voting process preempts the citizenry and betrays democracy. It’s so easy to be diverted into parallel concerns. That’s especially true of the hope-deflating swamp of voting machine hacking, which, if it were widespread, renders all other efforts to improve the process futile. There are other big issues in the voting sphere, such as ex-felon disenfranchisement. That is why Florida is politically red, not blue. Florida’s lifetime voting ban for its 1.6 million residents with a felony record, most nonviolent drug offenses, is a Jim Crow–era holdover.

Nonetheless, I keep coming back to a big picture where Democrats, progressives, and independents do not understand the fundamentals they are up against. In far too many states, Republicans have restructured the voting process in antidemocratic ways. The stakes are bigger for the country than the fate of which party or factions win and lose. The GOP has undermined the process that is the basis for representative government. Unless stakeholders, meaning citizens who put democracy before party, work to restore the voting process, the legitimacy of its outcomes will remain dubious and our political system will unravel.

This book is divided into four sections. It starts with the Democrats’ nominating contests. The goal is not to rehash the Sanders-Clinton split within the party in 2016 and since. What Democratic national and state leadership threw at Sanders is a useful way to start looking at a landscape where insiders game the rules of voting. But even as these features undermine the Democrats’ moral authority as the party that defends voting rights, their flaws are of a different and lesser caliber than the Republicans’ attacks on voting in America.

The second section focuses on Republican efforts to disenfranchise opponents and preempt representative government. This section, the book’s core, shows readers a range of strategies with their impact. As the nation looks ahead to elections in 2018 and 2020, what’s new now is that the most pernicious tactics can be quantified. It’s no longer a guessing game about which anti-voter laws and rules are the most harmful to citizens and voting.

The third section continues with the recount, where both major parties frustrated efforts to verify the vote count, and where the prospect of hacking was raised, insufficiently answered, and dismissed. (By mid-summer 2017 hacking resurfaced, although it appeared the Russian interventions were more impactful with hurting Democrats on social media than with the voting machinery.) The book concludes with an afterword focusing on 2017 and the Trump administration, where a rogues’ gallery of Republicans have resurfaced in powerful posts and are poised to recycle their anti-voter playbook.

There is a way forward for Americans who seek a government that represents the nation’s multiracial, multi-class, increasingly diverse citizenry. It starts with seeing what has happened to voting, how the process has been hijacked to subvert democracy, and acting to surmount it. Come take a look.


SECTION I

THE DEMOCRATS


1

BERNIE SANDERS

BERNIE SANDERS HAS ALWAYS BEEN A very able, savvy, and visceral politician. When I briefly had a front-row seat to Sanders, as press secretary on the campaign that first elected him to the House of Representatives in 1990, he was championing many of the same stances that resonated with millions in 2016. By the time he launched his presidential campaign in mid-2015, he was more of a political pro than anything I’d seen in Vermont decades before.

But neither Bernie nor his earliest supporters—practitioners of a “now I’m inside, now I’m outside” Democratic Party—nor his legions of youthful volunteers quite knew what they were getting into. They were taking on the Democratic Party’s national establishment, state party leaders, a rickety election system, stone-faced administrators, political rituals manned by bungling locals, and, of course, the Clintons, now in their fourth presidential campaign. Bernie had never run for anything outside of Vermont. He had not faced real competition or dirty electioneering tactics in years. Nor had he interacted with the party insiders and others running caucuses and primaries, nor the vagaries of voting rules and administration.

Top campaign officials I spoke to in spring 2017 agreed that Bernie didn’t know what he was getting into. But they said the Democratic Party didn’t see him coming either, and as an institution it didn’t respect the man, what he stood for, or his strengths as a candidate. The party’s establishment had lost touch with its energized grassroots and younger base, which propelled a candidate who came out of nowhere to win 45 percent of the elected delegates to the Democratic National Convention.4 But it was not the party’s blindness, nor its insider-favoring rules alone that prevented Sanders from breaking through. There also were party traditions whose intent wasn’t nefarious, but whose effects were antidemocratic.

Starting in 2015, Bernie had spoken at events set up by Progressive Democrats of America and others. Growing crowds clung to his words and embraced a refreshing and more blunt champion than Hillary Clinton. Bernie had a message that people wanted to hear and one he wanted to spread. Iowa’s Caucuses, 2016’s first testing ground, were in a state that was not that different from Vermont. It was mostly rural, white, and had progressive streaks.

But just because you want to run as a Democrat for president doesn’t make it happen. You have to get on the ballot. The Democratic National Committee (DNC) didn’t know what to make of his decision to seek their nomination. They knew of his old speeches condemning them and the GOP in one fell swoop. They also knew he had been a reliable Democratic vote for twenty-five years in the House and then the Senate. Mostly, they didn’t take him seriously, just as they misread the loose energy on the land that is a feature of presidential elections. These are people who ditch their day jobs, throw caution to the wind, and join a political road show they deeply believe would change the nation and world.

Long after the party realized that Bernie was in it to win, and not just to hound members about their progressive populist past, I asked Debra Kozikowski, the Massachusetts Party vice-chair and a grassroots activist for three decades, what had her peers been thinking? They backed putting Bernie on the ballot after he promised he would publicly support the 2016 nominee, she said. Their thinking was a calculated afterthought. They knew Bernie would bring along voters not drawn to Hillary. They thought he would boost her by a few points in key states. They never thought he would run neck and neck with the anointed nominee.

The first sign that Bernie was a very serious contender came in late 2015 when campaign finance reports were filed. Bernie was hardly the first progressive to reject donations from corporate PACs (political action committees) or newer deeper-pocket front groups, Super PACs. In 1992, ex-California Gov. Jerry Brown was mocked for announcing his 1-800 number for donations, but it worked. In 2016, Bernie used the Internet to raise nearly a quarter-billion dollars in funds averaging $27 per donation.5 As late 2015’s fund-raising reports were filed, the Clintons, and party insiders with signed photos of the Clintons on their desks, faced an intra-party split that was only deepening. The pro-Clinton party establishment would have to turn to hard(er) ball tactics to impede his candidacy.

The tension broke into public view in bizarre but telling ways. It’s an example of barriers facing progressives, who wonder why there aren’t more candidates like them in the party. The answer is because national leaders and pro-establishment liberals don’t want them and haven’t for years. This is the Clinton side of the party. These more traditional Democrats can be found in northeastern Virginia, New Jersey, Massachusetts, and even in California. By mid-fall 2015, the disputes between Bernie’s surging grassroots campaign and Clinton allies inside the DNC began to break into the open.

The first frays were inside ball, but they revealed the DNC was privately operating as a subsidiary of the Clinton campaign (even if publicly posing as a neutral referee). In mid-October, Wikileaks—we now know, assisted by Russian intelligence agency hackers—posted an April 2015 memo from Charlie Baker, Clinton campaign chief administrative officer, to the Clinton campaign chairman, John Podesta.6 It outlined the televised debate schedule that her camp wanted—and got. They were to be minimal, held on weekends when audiences were smaller, and were announced without input from Sanders.

By mid-December, the disputes reached a new orbit. As part of his candidacy, Sanders agreed to use the DNC’s national voter database. Both major parties have these, where, in addition to all the public information from state voter registration files (name, address, party, etc.), the campaigns add tidbits like whether a voter likes their candidate, what issues matter to them, whether they will volunteer, and more. That information comes from phone calls and by going door-to-door by campaign workers. Bernie kept his donor list separate from the DNC, but his campaign had been using the party’s voter file as they built a national organization.

Besides mutual feelings of distrust, there were accusations that Clinton’s staffers, and then Sanders’s staffers, had been spying on each other’s voter files. DNC Chairwoman Debbie Wasserman Schultz responded by shutting off the Sanders campaign’s access to the database in mid-December, at a time when Sanders was raking in millions from small grassroots donations daily. Groups like MoveOn launched petitions. The Sanders campaign sued the DNC before cooler heads prevailed.7 The episode, nonetheless, cemented its belief the party was all in for Hillary.

These brazen attempts to tip the scales were precursors to what unfolded in the first electoral contests involving voters—the party caucuses and primary elections. Even more examples surfaced as the nominating season ended, when Wikileaks released stolen emails from top DNC staff with anti-Bernie plots, including possible lines of attack. Those came as Clinton loyalists fumed that Sanders was not conceding and had the audacity to keep campaigning through the convention. They forget that Clinton kept pushing similarly in 2008 to regain delegates she lost in Florida and Michigan after those states unilaterally moved up their primaries and were penalized by the DNC. Some of these behaviors and reactions were due to the emotional turmoil found on every presidential campaign. But there were other ways state parties and the DNC rigged their voting rules.

Sanders was more than aware of the DNC’s biggest insider bias: its superdelegate system. This is where 713 of 2,383 national convention voters—to nominate their 2016 presidential candidate—were preselected Democratic elected officials, state party leaders, loyalists, and lobbyists. Superdelegates only exist for one purpose: to take the nomination away from duly cast primary votes and caucuses. While party brass said that has not happened, and in fact would never happen, their existence is not merely an antidemocratic facet of its way of doing business. Superdelegates undermine the Democrats’ moral authority to criticize the blatant and often racist efforts by the GOP to disenfranchise voters, especially nonwhites in blue epicenters.

Sanders downplayed the DNC’s affirmative action for insiders, believing these Democrats would back him if he won the popular vote in the caucuses and primaries. But unlike Bill and Hillary Clinton, his team had yet to compete in these contests, let alone master each state’s intricacies where party loyalists intentionally acted and deprived him of victories. That inside edge surfaced in the very first contest, the Iowa caucuses in late January.
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WHO WON IOWA?

BERNIE HAD EVERY REASON TO BE upbeat about Iowa. He followed a trail blazed by George McGovern in 1972 and Jimmy Carter in 1976. After Democrats had a disastrous 1968 convention in Chicago, where Democratic Mayor Richard Daley ordered city police to crack down on anti-Vietnam War protesters, the DNC was forced to respond to entirely accurate accusations that their power brokers controlled the nomination process. They responded by moving Iowa’s grassroots caucuses to its first-in-the-nation position.8

McGovern, a senator from nearby South Dakota, didn’t win Iowa’s 1972 caucuses, even though his antiwar platform eventually brought him the nomination. However, Carter, a relatively unknown governor from Georgia, started showing up in Iowa in 1974 and set the precedent followed by most candidates since. He went from town to town, stopping in diners, giving speeches before local civic clubs, recruiting volunteers, appearing on local media, and ignoring the national press, which dismissed anyone they disliked. Two years later, Carter was the nominee and then the next president. After he lost the 1980 election to Ronald Reagan, a DNC commission reinstated superdelegates to make sure an outsider like him was never nominated again.9

Bernie moved to northeastern Vermont four years before the Chicago debacle. Like other 1960s countercultural types, he was an urban intellectual refugee drawn to a state whose rural lifestyle was punctuated by short summers, long winters, mud seasons, hardscrabble farming, and voting for Republican presidents. He fell in with the proud but tolerant locals, a mix of personal libertarians, neighborly socialists, and antiestablishment types. His tell-it-like-it-is—but never lie—style worked. Old Vermonters touted their self-reliance, but they knew what life was like before Franklin Delano Roosevelt’s New Deal brought electricity to their farms. The natives may not have liked Bernie’s politics, but they knew where he stood. They respected his consistency and, over time, started voting for him.

Nearly a half century later when Bernie began campaigning in Iowa, he was more than at home. He even had an advantage that Clinton did not. He was new; a Socialist novelty who quickly showed he was a dogged campaigner and dead serious on issues. The last socialist candidate who ignited as big a grassroots movement was Eugene Debs, who had long inspired Sanders. Debs ran for president a century ago, including once from a jail cell, after Democratic president Woodrow Wilson had him arrested for demanding peace and social justice.10

Everything Sanders had going for him, from his moral compass to his passionate delivery to his long-distance runner stamina from an athletic youth, served him well. As the Iowa’s caucuses approached, his campaign estimated that he had held more than a hundred rallies and town meetings and had spoken to seventy thousand people.11 His staff was filled with supporters who would not be put off by participating in that wintery event, including young techies who devised apps to track voting.

What Bernie’s campaign didn’t have, notwithstanding the loyalty among Iowans that the Clintons had built up over the decades, was the support of the Iowa Democratic Party’s top leaders. Nor did his burgeoning campaign have an understanding of how chaotic, opaque, and unaccountable the caucus process could be. Vermonters were familiar with their state’s presidential caucuses and town meetings, where, after debate and huddling in the corners of libraries and gymnasiums, the winners and issues are openly decided. But that’s not what unfolded in 2016’s opening contest where the coverage and messaging would be critical.

What unfolded on caucus night was as predictable as it was offensive to participants and observers who expect our democracy to be fair, transparent, and accountable. As the results started pouring in, Sanders and Clinton were running neck and neck. Other Democrats, like Maryland’s ex-Gov. Martin O’Malley, were behind. The Sanders team used its app to report local results to headquarters, while the caucus chairs were calling in or using a Microsoft app from the party. As results started adding up, so did complaints about the process.

“Too many questions have been raised,” was how the editorial writers at Iowa’s foremost newspaper, the Des Moines Register, put it days later. “Too many accounts have arisen of inconsistent counts, untrained and overwhelmed volunteers, confused voters, cramped precinct locations, a lack of voter registration forms and other problems. Too many of us, including members of the Register editorial board who were observing caucuses, saw opportunities for error amid Monday night’s chaos.”12

Let’s pause there. Opportunities for error, coming after the DNC colluded with Clinton in the debates and tried to impede Sanders’s fund-raising, begin to show how winning is not simply a matter of getting 50 percent plus one. To win in modern America, whether as a Democratic Party presidential contender in a state party caucus or in a general election against Republicans, requires specific margins, given the rules of the contest at hand.

The Iowa caucuses winner was not who won the popular vote, but who won the most delegates to the next stage in the process, its state party convention. As Jonathan Allen and Amie Parnes wrote in their book, Shattered: Inside Hillary Clinton’s Doomed Campaign, Iowa’s caucuses were “a math exercise that didn’t necessarily require Clinton to win more total votes but to take a majority at the right set of caucus sites.”13

Clinton’s campaign knew this. They positioned themselves to quickly declare victory. At 2:30 AM on Tuesday, February 2, Iowa Democratic Party Chairwoman Andy McGuire announced that Clinton had won 699.57 “state delegate equivalents” to the next stage in the process, while Sanders had won 695.49 “state delegate equivalents.” Only one precinct out of 1,682 across Iowa had not reported. That locale, Des Moines No. 42, where Sanders won, was presided by a voter who only agreed to do so after showing up late and was unaware he had to report the results that night. Five minutes after McGuire’s announcement, Matt Paul, Clinton’s Iowa director, issued a statement claiming victory and declaring nothing would change it. Her campaign staff was in full giant-killing mode.

“Hillary Clinton has won the Iowa caucus,” Paul said. “After thorough reporting—and analysis—of results, there is no uncertainty and Secretary Clinton has clearly won the most national and state delegates. Statistically, there is no outstanding information that could change the results and no way that Senator Sanders can overcome Secretary Clinton’s advantage.”14

That no outstanding information claim was a lie and Iowa’s politicos knew it. The headline of the Register’s analysis was, “Iowa’s Nightmare Revisited: Was Correct Winner Called?”15 Four years earlier, Mitt Romney was named the GOP winner, but an audit of the counties showed Rick Santorum had more votes—along with finding that some precincts had not reported. However, unlike Iowa Republicans, McGuire and her party rejected an audit and refused to release the raw vote counts. The party wouldn’t budge from its opaque delegate-allocation math. Clinton’s victory would stand.

The Register editorialized but got nowhere. “Something smells in the Democratic Party,” it wrote, fingering McGuire, who “dug in her heels.” A two-tenths of 1 percent difference between candidates would “trigger automatic recounts in other states,” it wrote, hoping a reasoned argument might have traction. “Her path forward is clear: Work with all the campaigns to audit results. Break silly party tradition and release the raw vote totals. Provide a list of each precinct coin flip [when candidates tied] and its outcome, as well as other information sought by the Register. Be transparent.”16

By the time McGuire made her announcement, both Sanders and Clinton had left the state. Both were headed to New Hampshire for the nation’s first primary, where voters cast ballots and every vote is counted equally. “I can tell you, I’ve won and I’ve lost there, and it’s a lot better to win,” Clinton said the next day. Sanders, in his post-2016 book, Our Revolution, didn’t say anything about Iowa’s antidemocratic tally or its flawed caucus process.

“Most of the media correctly perceived the night as a victory for us,” he wrote. “From the first day of the campaign, we knew that we would have to do well in the early states to establish credibility and let the world know that we were in this for the long haul.”17

Bernie’s retelling took the high road. His campaign manager, Jeff Weaver, started to say that he was “the most electable Democrat,” a line he would repeat throughout the spring. Weaver may have been right. But Iowa’s caucus was not an election, per se. It was a high-stakes process where those at the helm in precincts—doing it the way it has always been done—were more likely to be incompetent than corrupt.

At the state party level, there was a different intransigence: a system of counting that is not the equivalent of one person, one vote. Should anyone have been surprised that Iowa’s party hid behind math to help Clinton, not someone who had not been a Democrat until running for president?

This is hardball, not the fair, rational process the Register’s editorial page sought. Anyone doing homework should have seen this coming. In 2008, Clinton’s campaign made a similar move when it stretched the truth to say it had won Texas—which national media reported—even though Obama later emerged as the victor. Democrats in Texas cast ballots in a two-step process: a primary during the day and caucus at night. Clinton won the primary. But Obama won the caucuses. As reporters waited for her speech in Columbus, Ohio—also holding its primary that day—her campaign ludicrously said tens of thousands of Texans may have illegally caucused for Obama. That baseless accusation finessed her victory declaration in two states that night, which she needed to try to blunt Obama.18

After Iowa’s caucuses, Clinton’s campaign panicked. With the help of allies in the DNC, they added an unscheduled televised debate before New Hampshire’s primary. That broke the schedule they helped write and refused to budge on a few months before. But the extra debate didn’t help Clinton and probably further legitimized Sanders’s stature. He won New Hampshire, Vermont’s eastern neighbor. Weaver kept saying that Sanders was the most electable Democrat. But what Sanders’s campaign would soon find out in the next state they needed to win was there were other fine-print rules and barriers to a fair contest.
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LAS VEGAS RULES

SANDERS HAD ONE BIG CHANCE TO upset the Clinton campaign before the race headed to South Carolina and then to early March’s Super Tuesday, where eleven mostly southern and central states were expected to deliver for Clinton. That was Nevada, a western state with a racially diverse population centered in Las Vegas to the south and Reno to the north. Nevada is not a wealthy state. But it is nothing like Iowa and New Hampshire. It is more like California, a mix of rustic downtowns and sprawling suburbs and residential neighborhoods. Las Vegas was home to a very powerful union, the Culinary Workers local, whose fifty-eight thousand members, mostly Latino and black, work in the corporate-run hotel, casino, and hospitality industry.

Bernie hadn’t spent as much time in Nevada as he had Iowa and New Hampshire. In Our Revolution, he said that was the right choice because he had to make a strong start to be taken seriously as a candidate. By the time Nevada’s mid-February caucuses came, he’d held seventeen events in the state, including a large outdoor rally at the University of Nevada in Reno. On Election Day, he stopped by Culinary Workers picket lines in Las Vegas and visited hotels and casinos along the strip, including some where the Nevada Democratic Party had set up caucus sites in rooms normally used for conventions. Bill and Hillary Clinton also made the rounds, visiting employee lounges and urging workers to vote.

Like Iowa, Nevada’s Democratic Party ran the caucuses according to their rules. It had an obscure delegate allocation formula and multistep nominating process that began at local precincts, moved to county, and then to state conventions. Sanders ran into obstacles not seen in Iowa and New Hampshire. These were institutional decisions that affected who would likely participate and how easy that would—or not—affect voter turnout. It well may have been that despite growing momentum, he was not going to beat Clinton as he had run out of time to have become known in the state where no candidate goes town to town, or holds forth in diners and civic clubs. But his chances would have been better if the Nevada Party—and its true leader, Senator Harry Reid—had played fairer and squarer.

Jon Ralston, the Nevada press corps dean, recounted in a USA Today commentary how the party rescued Clinton.19 Ralston said Reid, the retiring Senate Minority Leader, claimed he was neutral but was working for a nervous Clinton camp. First, Reid told the Las Vegas Culinary Workers Union president not to endorse a candidate. He agreed and predicted his members would skip the vote. Then, Reid lobbied casinos to let the workers get time off to caucus. He then pushed the union to deploy “swarms of organizers to turn out mostly Latino workers, who would likely vote for Clinton.” I was at one of the casino sites and saw waves of employees arrive just before the cut-off time to participate. Most, especially women, said they were for Clinton. When asked why, several replied that if she were in trouble, Hillary’s husband would tell her what to do.

Ralston said the credibility of “Prince Harry” was on the line and he delivered a result “that could indeed prove to be a contest that saved Clinton’s campaign.” The rescue was a good story and surely contained elements of the truth. But it doesn’t note what else happened that added to Clinton’s victory on February 20. Out of the eighty thousand or so participants statewide, the party said Clinton had won 52.64 percent of the delegates to the county forums while Sanders won 47.29 percent. One vote doesn’t equal one delegate equivalent in the party’s math, but there were not more than twenty-five hundred participants at the six Las Vegas casino precincts. What Ralston didn’t say, but what was in Reno newspapers, was a laundry list of factors that could tilt close elections.

Nevada Party leaders know that whoever won Las Vegas would win the state. So what did they do for which Sanders had no recourse and was beyond Reid’s efforts? First, the party’s caucuses are closed to voters who are not registered as Democrats. Closed primaries are not unique to Nevada, but they prevent last-minute enthusiasts or independents from participating if they didn’t register as Democrats. The party also had no caucus sites at Las Vegas universities, a setting where Sanders was likely to draw supporters. In Reno, there were caucus sites on campuses, which contributed to Sanders winning northern Nevada despite other snafus.20

The Reno Gazette Journal’s coverage two days later categorized the problems they has witnessed.21 These included: “strange delegate math,” “long check-in process,” “wrong location,” “people who left were improperly counted,” “people with disabilities not allowed to exercise rights,” “disorganized and unprofessional,” “Clinton voters allowed to break rules,” “Wi-Fi overload,” “text check-in not working,” “cards not counted,” “voters turned away.” These complications, which are not unique to Nevada’s caucuses, refer to various steps in the process. This list deserves closer scrutiny.

These factors, some due to incompetence and others due to institutional decisions, make participating easier or harder. Some help or hurt specific constituents, such as location. Then there are other ways of deterring voters and eroding turnout, from poor planning that leads to long check-in lines at precincts to overcrowding and inexperienced staffing. Those are all details the state party should anticipate and address. Not doing so in Nevada in 2016, a year where one-third fewer Democrats caucused compared to the 2008 Clinton-Obama race, suggests the party either intended Reno’s voting to be messy or it should not be running caucuses. Many academics drew the latter conclusion.

The problem with barriers to participation is they stay below the radar until it’s too late. Come Election Day, especially in close races, complaining goes nowhere. After Iowa’s and Nevada’s opening caucuses, Sanders’s campaign wised up. They knew the voting and count weren’t straightforward or precise. On April 2, when the party’s county conventions were held, only two-thirds of the delegates elected in February showed up: 2,964 for Sanders, and 2,386 for Clinton. Sanders ended that day by sending 1,613 delegates to the state convention, while Clinton sent 1,298.22

That turnaround prompted Sanders’s campaign to tweet that they had staged a comeback. But they hadn’t. By that time, the campaign press wasn’t following steps between the first caucuses and national party convention, except for pages dedicated to delegate counts. Sanders’s surge didn’t make much news. Moreover, his win was among the elected delegates, not the DNC’s superdelegates. His Nevada campaign won a key battle but lost the war.

I briefly ran into Weaver the night before opening caucuses. The campaign held a rally at an amphitheater in Henderson, east of Las Vegas. I had not seen him in decades. We agreed no one who knew Bernie back then could have imagined that he would be running for president and become a real contender. Weaver hoped the campaign would squeak out a Nevada win and confided that the next stretch of states—South Carolina and southern states on Super Tuesday—would go for Clinton. But after that, he said there would be a month or more where everything should line up behind Bernie.

That’s what happened. But in key states where primary elections ensued, their campaign ran into other antidemocratic hurdles. Some came from state party policies. Some came from administrative blunders and stonewalling by local election officials. Some were by media coverage and discouraged turnout. All of these hurdles underscore that nobody, especially outsiders like Bernie, can win unless they generate turnout that becomes a wave big enough to breach the barriers. The contest’s next phase illustrated this point again and again.
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NEW QUESTIONS, NEW BARRIERS

FROM SUPER TUESDAY IN EARLY MARCH until late April’s primary in New York, the pendulum swung from Clinton’s recovery in the South to a Sanders surge in the Midwest and West, where he won seven primaries and caucuses in a row. Clinton’s streak, the first part of that progression, was unsurprising. But her pattern of repeatedly outperforming Election Day media exit polls did not sit well with election integrity activists who saw foul play in the discrepancies between the exit polls and official results.

Their suspicions kept rising after exit polls forecasting Clinton’s victory were off by more than ten points in South Carolina, Alabama, and Georgia; and by slightly less in Tennessee, and in Democratic strongholds in Missouri, Illinois, and Ohio. (When the nominating season ended, these data-crunching activists found other odd patterns, such as Sanders winning in smaller precincts where ballots were counted by hand but losing in larger ones where votes were tallied electronically.) To them, this points to hacking or altering counts by tampering with voting machine software.23 Party leaders and election officials routinely ignore these discrepancies and complaints, and officials never let anyone examine their voting systems. Candidates also stay away. Sanders avoided this issue entirely in his campaign book.

I’m averse for other reasons. I know hacking is possible, respect academics who have shown how it can be done, and suspect it has happened in races where fewer people are watching, such as in local noncandidate bond issues. But I have not seen sufficient proof in my years of covering federal elections. That doesn’t mean it’s not out there somewhere. But all we see are patterns that raise questions that are never sufficiently answered. After a point, I return to more tangible and traceable factors that shape elections and voting. Sanders kept facing these more concrete partisan barriers and administrative oopsies that consistently favored Clinton as the race unfolded.

His book mentions how mistakes by county election officials—beyond antidemocratic state party rules—also affected thousands of voters. These are in a different class than bungling precinct captains, incompetent state party chairs, and antidemocratic party rules. These are less excusable because these are coming from government officials on public payrolls.

One of the foremost examples was in Arizona’s largest county, Maricopa, where Phoenix is located. Its top election official, Helen Purcell, who had held that post for years, made a bad judgment call when she closed 140 out of 200 voting centers for the primary. It is likely she never would have been allowed to do this had the enforcement trigger in the 1965 Voting Rights Act had not been declared unconstitutional by the Supreme Court in 2013.24 The Justice Department had previously questioned having one poll for every 21,000 voters, compared to an average of 2,500 for the rest of the state. What could go wrong?

Purcell, like many administrators, sought to make voting more efficient. Her mistake was implementing this in a presidential primary and not a lower-turnout race. To say that voters were caught off-guard is an understatement. People didn’t know where to vote. Some stood in line for five-plus hours to get into the voting centers. Local activists, national civil rights law groups, Sanders, Clinton, and the DNC all filed lawsuits. One suit sought to throw out the primary results. Another challenged Purcell’s rationale but also took aim at other anti-voter tactics, such as a 2016 state law making it a felony to collect another person’s ballot and bring it to a poll (making it harder for Native Americans and seniors). Another wanted the county’s elections under court supervision. Nothing changed the results in the jurisdiction where 70 percent of Arizona’s Latinos live.25

Sanders mentioned this morass in his book, saying he was stunned by how an administrative decision undermined the finish line of a hard-fought campaign. “I thought we had a good shot to win there. We didn’t and I still don’t know why. One thing I do know was that the voting process in Arizona was an absolute disaster and an embarrassment to American democracy,” he wrote. “Nobody can ever really know which candidate was hurt more by this travesty, but I don’t think it helped us. Many of Clinton’s supporters were older and voted by mail. Most of our supporters came out on Election Day with the obvious expectation that they would be allowed to vote in a reasonable period of time.”26

The Sanders campaign would soon discover that sloppy election administration could be as damaging to his efforts as antidemocratic state party rules. As his April momentum grew, the media’s eyes turned to New York and the Big Apple where many news outlets are based. Its April 19 primary had every angle for maximum drama. A Brooklyn-born socialist returned home to face the state’s former two-term US senator, who also was the former secretary of state and First Lady. Hovering below this hype was a big blue state’s notoriously stubborn Democratic Party and intransigent election officials.

The primary run by the New York State Democratic Committee is one of two dozen in the United States that are closed, meaning only registered Democrats can participate.27 Like Nevada, independents or voters who joined another party cannot make a last-minute decision to cast a vote for a Democrat that will count. They might show up and insist on voting, but they will get a provisional ballot after not being listed as a Democrat. Their ballot will not count when counties finalize their tallies. New York’s closed primaries meant three million Independents could not cast a vote for Sanders, even though he was elected as one to Congress for more than a quarter century.

That wasn’t the worst of it. New York has the nation’s longest party registration deadlines.28 It’s been this way for decades and nobody in power is inclined to change it. To vote in the Democrats’ April 2016 primary, you would have had to register as a party member by October 2015. So even as Bernie held rallies before tens of thousands across New York City, many people who heard and liked him could not vote for him.29 If that wasn’t frustrating enough, another barrier emerged in a key borough targeted by his campaign. As April began, news broke that the Board of Elections (BOE) in Kings County, better known as Brooklyn, had purged—or removed—122,000 voters from the official rolls, and had not told those people they could not vote in the primary.30

The rough outline of what happened merits explaining. These nuts and bolts are some of what Republicans seize and distort when they make claims about voter fraud, their made-up menace and excuse for passing anti-voter laws in red states. Basically, Brooklyn’s election office failed to keep their voter rolls current, and was slammed in public reports for things that sounded worse than they were—but it still kept messy bookkeeping. Then the county’s Board of Elections (BOE) made matters worse by locally purging voters but not telling the state’s election agency—whose online records said those people could vote in 2016’s primary.

The problem that kept Brooklyn’s voter rolls from being accurate is one faced by every county in America. After registered voters move, marry and change their names, or die, almost nobody notifies local election offices. Thus, voter rolls, which are not magically updated, are in a state of flux because a county’s demographics are constantly changing. Some states have reliable data systems that track and update these changes, but not New York State and not Brooklyn. Dead people can remain listed, as well as people who move and register elsewhere. The dead don’t vote. Neither do most people who move, although there’s always a handful—usually in single digits—who think they can vote in more than one state. Voter roll errors are an easy target for sensation-seeking media that don’t think through what they are writing. The GOP also targets outdated lists as it looks to overly police the process, usually by creating impediments to blue voting blocs.

Before the 2016 primary, a New York City government audit report hit Brooklyn hard for its sloppiness in voter-list maintenance. Then Kings County didn’t follow the steps of a 1993 law (the National Voter Registration Act) that laid out how voter purges are to be done.31 That law said that nobody who is a registered voter can be purged unless they have not voted in two federal cycles—four years—and not until after county offices try to contact them about losing their voting rights. That was where the BOE began to screw up, because they found 122,000 people who had not voted since 2008, purged them from rolls starting in 2015, but did not tell the state’s election agency. When New Yorkers went to the state’s website, they saw that they could vote. However, they couldn’t. All this surfaced on April Fools’ Day.

The result on April 19 was confusion, frustration, and anger as large numbers of people showed up and found they were not listed as voters, or their party affiliation was incorrect—another bureaucratic snafu—and they couldn’t vote in the primary they wanted. As is typical in New York, local officials barely budged. A handful of voters went to court, and, helped by election protection attorneys, won the right to cast a regular ballot. Most did not. New York State’s Attorney General Eric Schneiderman said his office received over a thousand complaints.32 The county BOE director, Michael Ryan, declared that, “no one was disenfranchised.” That’s absurd, not after 120,000 Brooklyn voters cast provisional ballots, of which only 31,000 ended up being counted. The rest were deemed ineligible.

New York was the latest big race that Sanders needed to win to blunt Clinton’s lead. His campaign threw everything they had at it, including most of their media budget. He also flew to the Vatican to see the pope days before the primary. But it did not happen. Even if all of those voided Brooklyn votes had gone for Sanders, he would have fallen short by more than 100,000 votes statewide. Berniecrats correctly pointed out partisan barriers (closed primaries, registration deadline) and administrative snafus (voter roll purges and other errors) were not confined to Kings County. New York being New York, finger pointing ensued. Brooklyn officials were disciplined. Lawsuits ensued—including the Department of Justice intervening in early 2017. But the primary results remained.

Months later, Sanders wrote, “We worked very hard there and ran an excellent campaign, but there were just too many obstacles in our way.” He forged on and looked to the last big blue state, California, to try to make a case to the DNC superdelegates that he was more electable than Clinton.33 Like every key state before it, California presented yet more obstacles that he didn’t anticipate.
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THE NOT-SO-GOLDEN STATE

AFTER LOSING NEW YORK, DELAWARE, PENNSYLVANIA, Maryland, and Connecticut—but winning in Rhode Island, Indiana, West Virginia, and Oregon—Sanders’s campaign made a strategic decision. They would shut operations in other states and tell their best organizers to go to California. Its June 7 primary fell on the last day of all state nominating contests. By then, Sanders had won 45 percent of the pledged delegates. He felt that if they won the biggest state, they might sway the superdelegates. National and state polls kept reporting he was doing better than Clinton in theoretical matchups with Trump.

Sanders then did what no presidential candidate has done in decades. He spent a month in California, holding forty rallies that brought out nearly a quarter-million people.34 Like New York, California had different quirky procedures and party rules regarding who could and could not vote in their primary. California’s confusion began when voters were asked if they wanted to join a party on the state registration form. There are a series of boxes to check. The first was “American Independent Party,” a right-wing party, which is not an independent. Tens of thousands of Californians inadvertently joined the AIP.

They should have checked the “No Party Preference” (NPP) box. But that wasn’t clear. The Los Angeles Times estimated three-quarters of AIP’s members had zero intention of joining it—half a million people.35 That error set in motion a series of dominoes that fell as voting began, first by mail-in ballots and then at precincts. The California Democratic Party allows NPP voters, genuine independents, to vote in its primary, unlike New York.36 But people who thought they were independents and wanted to vote by mail received the AIP primary ballot. A similar situation unfolded at the polls.37 California’s Democratic Party, led by Gov. Jerry Brown who backed Clinton, did not say anything to clear up this confusion.

Still, Sanders was upbeat. The crowds at his rallies were big and enthusiastic, and ignored East Coast media calls for him to drop out. He had run out of money for statewide advertising—which costs millions per week in California. Nonetheless, Clinton took him seriously and returned for a final series of rallies and fund-raisers.

Then one of 2016’s most inglorious moments of media bias struck. One day before the primary, the Associated Press published an article saying its team had reached all of the undeclared superdelegates and found Clinton had secured the nomination.38 To declare the race over less than twenty-four hours before millions of Californians were to vote in the first primary that mattered in their state in decades was the height of arrogance. The AP is not any wire service. It’s a national co-op whose reports become the basis for local TV and radio news, and whose articles fill the pages of regional and local newspapers.

There is no way to quantify the impact of the AP’s ambush of 2016’s final primaries. It was an unforeseen antidemocratic deed in a season marred by them. Sanders wrote in his book, “I strongly believe that their action had a negative impact on voter turnout and hurt us. Why vote if the election was over? Our younger voters were more likely to cast their votes on Election Day rather than voting earlier by absentee ballot, as many Clinton voters did.”39

On Primary Day, California also experienced its share of administrative snafus that never seem to disappear in American elections. Poll workers gave out provisional ballots instead of regular ones. Some polls had incomplete voter rolls. Some ran out of paper ballots. That night, the media announced that Clinton had won by fourteen points, more than exit polls had forecast. She also won in New Jersey, New Mexico, and South Dakota, while Sanders won Montana and North Dakota.

The last primaries ended Sanders’s presidential hopes. Had he won a majority of elected delegates, he planned to file a series of motions as the Democratic National Convention’s opening gavel fell to disqualify superdelegates, and then quickly move to a vote based on pledged delegates. At that point, Sanders would have either won the nomination or walked out, a senior campaign aide told me in spring 2017. This strategy was not reported at the time.

Within a week of the last primaries, however, Sanders and his senior staff began meeting with Clinton to negotiate what the party would do to honor his issues; in the platform, party rules (reforming the superdelegate system) and with campaigning that fall. Those meetings began before California finished its official vote count. That took time because California uses paper ballots counted by scanners, and millions of mailed-in ballots. Once the count was done, he had 46 percent, cutting her supposed primary night lead in half.40

Bernie’s month of campaigning in California and the state’s party’s rules of letting independents vote in its primary made a difference, though not enough for him to win. That is a much-overlooked capstone to his performance in California. Think about it: starting with Iowa’s caucuses, Sanders encountered a series of state party rules and other decisions that favored his opponent and did little to embrace the millions of voters who were drawn to him. The voters who sent 45 percent of elected delegates to Philadelphia’s convention were underestimated, underrepresented, and marginalized by their party’s leaders.

On top of that, Sanders faced the institutional clumsiness of the voting process. In caucus states, inept precinct captains and states’ chairs were not up to the task of running contests with presidential nominations at stake. In primary states, many key elements overseen by county government officials—registration deadlines, voter list maintenance and purges, precinct locations, voter lists—complicated rather than clarified voting, especially for first-time voters and independents. Together, what Sanders and his base experienced was that winning takes much more than embracing a candidate you believe in.
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THE DEMOCRATIC NATIONAL COMMITTEE

BUT THE BIGGEST BARRIER TO SANDERS breaking through was the party culture and its leaders. These are political pros that know better, know what nefarious behavior is and isn’t, and whose biases blinded them to not just Sanders but to the party’s antidemocratic rules.

When DNC Chairwoman Debbie Wasserman Schultz was interviewed in February 2016 by CNN after Iowa and New Hampshire, she fiercely defended the superdelegate system.41 They “exist really to make sure that party leaders and elected officials don’t have to be in a position where they are running against grassroots activists,” she said. Wasserman Schultz did not see superdelegates as affirmative action for insiders, but said they were to ensure that diverse constituencies have a say in the party. Superdelegates have never departed from primary and caucus results, she said, and chosen a different nominee. This breezy explanation ducked the bigger issues at play, including her loyalty to Clinton.

In politics, real motives are usually not what is said in public. On the weekend before the Democratic National Convention opened in Philadelphia, Wasserman Schultz was forced to resign after WikiLeaks released emails from her top staff showing plots to attack Sanders—such as questioning his religious beliefs.42 This was the last straw, because, even if Hillary loyalists smoldered that Sanders had refused to warmly endorse her after California, it told Sanders’s supporters, nearly half the party, that they were to be stepped on and sidelined.43

Of course, the DNC’s bias was evident before the first votes were cast. Beyond its superdelegates, most of whom were Clinton supporters before Iowa and stayed that way, were other candidate-centered aggressions and antidemocratic slights. The DNC cut off Sanders’s access to its national voter database as his fundraising peaked in late 2015. It scheduled debates on weekends, when fewer people would become familiar with him as a candidate and his policies, as well as his critiques of Clinton. The DNC created a joint fund-raising effort with the Clinton campaign before the 2016 nominee was known. WikiLeaks showed that Donna Brazile, the ex-DNC chair who was then a CNN analyst, shared debate questions with the Clinton campaign before its primary debate.44 Incredibly, Brazile took the DNC helm after Wasserman Schultz resigned in disgrace.

Another open admission came in February 2017 when the soon-to-be elected DNC chairman, Obama’s former labor secretary Tom Perez, told Kansas lawmakers that 2016 was rigged from the inside. “We heard loudly and clearly yesterday from Bernie supporters that the process was rigged, and it was,” Perez said. “You’ve got to be honest about it. That’s why we need a chair who is transparent.” Needless to say, Perez immediately got flack for that honesty and later tweeted that he “misspoke.”45

The notion that political ends justify the means, and doing whatever it takes is loyal and patriotic, is as old as politics itself. But the modern Democratic Party is supposed to be the party fighting voter suppression, not deploying it. It is the party that keeps going into court to defend voting rights from Republican attacks. To run its presidential nominating contest as inside ball violates what the party says it stands for. Take Wasserman Schultz’s defense of superdelegates to ensure minority representation. That definition excluded the grassroots, which, as it turned out, were up for grabs in 2016 and which Trump deftly exploited.

Sanders chose his words carefully when he discussed voter suppression in his post-2016 book. As you would expect, he first noted how Supreme Court campaign finance rulings have empowered billionaires to single-handedly finance candidates. But Sanders then turned to the Court’s 2013 gutting of the Voting Rights Act. That 1965 law was passed after many states, mostly in the South, adopted rules to keep blacks from voting. However, the Supreme Court’s Republican-appointed majority, led by Chief Justice John Roberts, said voter suppression was no longer a problem that required the federal government to sign off on any new election law or procedure in covered states. In response, GOP-run states moved very quickly to pass a series of laws making it harder for Democrats to vote.

Sanders is unsparing in his criticism of those who would rig the rules rather than win by the power of their ideas. “Political cowards are doing everything they can to keep people from voting,” he wrote. “They are making it harder for people to register and to participate in the political process.”46

Many of the things that Sanders correctly criticizes the GOP for—creating voting barriers, hiding behind opaque rules and procedures, failing to ensure election administration is fully modernized and professional, and ensuring accurate and verifiable counts—have analogues in the Democrats’ nominating process. While the Republicans are far more accomplished in the dark arts of undermining voting and elections, one has to wonder if voters experiencing a more open Democratic contest would bring about fairer and more accountable elections.

“Democracy should be easy,” Sanders wrote. “All adults must have the right to vote. We can and should spend the money necessary to defend democracy by making sure polling places are adequately staffed, that voting machines function well, and that however voting is tabulated, there are paper ballots that can be counted and audited in cases where the voting is close or contested.”47

That sounds simple, but it isn’t simple in a nation where our constitutional system has its roots and retains key characteristics of the late 1700s, when slavery, racism, classism, sexism, and other hard lines enshrined economic elites, while excluding those who challenge that order.

Today, there is a party that believes the country does not benefit when every eligible adult votes and unapologetically keeps passing laws and adopting rules in that antidemocratic spirit. That is the Republicans. Its path to power starts with creating red-state monopolies and extends to dominating the US House and presidential swing states. Until their game plan and tactics are understood, unmasked, and bested, a minority party that consistently elicits fewer popular votes nationally, will not be relegated to history.


SECTION II

THE REPUBLICANS
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GAMING THE RULES OF POLITICS

IT’S TIME TO SET ASIDE THE notion that American democracy is based on free and fair elections, epitomized by one-person–one-vote. Instead, we need to recognize the frame that the nation’s founders created: a system that elevates elites and manipulates the rules of voting to shape outcomes.48 This legacy endures today, despite twentieth-century US Supreme Court decisions affirming the ideal of one person, one vote.

Perhaps the best-known example of this enduring legacy is the Senate. Wyoming, with less than six hundred thousand residents, has the same representation as California with 37 million residents. Another is the Constitution’s Three-Fifths Clause in Article 1, which allocated House seats based on a state’s population and counted slaves as three-fifths of a person. Historians have noted that ugly formula gave more clout to slave states via overrepresentation.49 But its shadow continues today in the Electoral College, where each state’s president-selecting vote is based on its congressional delegation’s size. Tinkering with underlying rules for elections by insiders acting on “superior knowledge” and “sufficient virtue” is as old as America. It just takes new forms: some more obvious and some more odious.

In American politics, there have always been factions who argue that allowing free and fair elections invites mob rule.50 That’s why the state legislatures appointed the US Senate (almost uniformly wealthy white men) until the Seventeenth Amendment was enacted in 1913. There are right-wingers today that want to go back to that way of selecting US senators,51 just as House members like Florida Republican Ted Yolo believe that only property owners should vote. Pundits and scholars say politics has always been this way: whoever holds power will publicly offer high-minded words about democratic principles, but behind closed doors use every available advantage to game the system’s operating rules. To expect anything else is naive.

Most political reporting looks at the results in elections, not the underlying “porous and partisan” structures, rules, and administration that feed into the outcomes, as voting rights attorney Michael Waldman described it in his 2016 book, The Fight to Vote.52 Yet, in order to understand why the nation has had the Republican-majority House and red supermajority state governments this decade, we must examine the less-visible features of voting that do not treat all citizens equally, or technicalities that benefit Republicans or GOP rule. These are especially important in close races when public enthusiasm is waning because they decisively affect voting blocs.

No matter which verb you pick—biasing, tilting, gaming, rigging—the outcome in many races is unfairly handicapped before the votes are cast. This is why a Democratic president could be reelected in 2012 with 5 million more popular votes, and 1.4 million more Democrats than Republicans voted for House candidates nationwide, yet the GOP emerged with 33 more House seats.53 That same “red shift” persisted in November 2016, when Clinton won 2.9 million more popular votes than Trump, but the GOP won a forty-seven-seat US House majority54 and ended up with full control of thirty-two state legislatures.55

What Democrats did to Bernie and progressives was bad. But compared to what the GOP has done to all voters this past decade, it was child’s play. There is little on the Democratic side of the aisle that compares to what Republicans have done on a national scale to build a structural advantage into winning key state legislatures and House races. The GOP crafted a pre-Election Day advantage that boosts their starting-line odds of winning. Beyond that baseline, the party has been pushing and passing scores of state laws that further erode Democratic voting blocs at key steps in the voting process. In state after state, they have ruthlessly targeted the same voters Democrats are seeking through its registration drives and get-out-the-vote efforts—nonwhites, students, and the poor. The GOP’s motives are clear: hold onto power and protect its shrinking and aging white base. (In 1992, nonwhites were 13 percent of the national electorate. In 2016, it was nearly a third.)

Remarkably, the most impactful Republican action to restructure the electoral landscape flew below the national media’s radar and was ignored by Democrats until recently—years after it began. Data analysts, however, say that by 2016, the GOP had created upwards of a 6–8 percent56 built-in lead for many of its candidates for state legislatures and the House. How did they do that? They saw and seized an old but audacious way to resegregate each party’s most reliable voters. These are voters who turn out for local, state, and congressional races—not just presidential elections. Republicans identified each party’s reliable voters in enough key states, and drew election district lines where more Republicans were likely to show up and vote than Democrats. Because they saturated these districts with their voters and diluted the Democratic base, Republicans could much more easily reach winning majorities.

“The Democrats fell asleep at the switch,” said David Daley, author of Ratf**ked: The True Story Behind The Secret Plan to Steal America’s Democracy,57 which details how a small team of Republicans foresaw, plotted, and created that advantage after losing nationally in 2008. “They [Democrats] did not pay attention to it. They did not pay attention to it even after Karl Rove laid out the playbook in the Wall Street Journal [in March 2010]. They didn’t have the strategic imagination to come up with a plan or even the tactical ability to play defense once Karl Rove spelled it out on the op-ed page of the country’s largest newspaper. That’s bad. And they have paid the consequences for that this entire decade.”58

The Republicans assembled majorities by concentrating as many Democrats as they could in few urban districts while spreading out the rest in seats where they would not reach winning majorities. They did that by drilling down and literally choosing which neighborhoods were included in state legislative and House districts. These are not statewide races, such as for governor or US senator or president. These are the jigsaw-puzzle shape districts that elect state legislators and House members. A handful of astute, well-organized Republicans sensed this opportunity in 2009. They realized whichever party held majority power in state legislatures after the 2010 election59 would redraw political boundaries lasting for the next decade, as most redistricting follows the once-a-decade US census (which recurs in 2020).

The GOP did not have to draw lines that followed logical demarcations like county lines, school districts, or population centers. They forged enough bizarrely shaped districts with a predictably higher Republican turnout to win state legislative majorities and keep the US House red. As Richard Wolf, one of the few national reporters who follows redistricting wrote for USA Today, the results were seen immediately. “In 2012, Republicans won 53 percent of the vote but 72 percent of the House seats in [twenty] states where they drew the lines.”60

This is called gerrymandering—or extreme redistricting. It’s wonky, little understood, and underappreciated. But everyone has seen its impact. Think of 2016’s presidential results. In Pennsylvania, Trump won statewide by forty-four thousand votes. In Wisconsin, it was by twenty-three thousand votes. In Michigan, it was by eleven thousand votes. In these states, the presidential result—the statewide vote—was split nearly 50–50. That reveals these states are evenly divided before cracking them into smaller pieces. Yet, in these and other purple states this decade, the GOP has routinely won two-thirds or more of state legislative and House seats. How can that be?

The answer is their political maps. There are some instances of Democrats doing this to Republicans—such as a 2011 Maryland ploy to oust a ten-term, Republican congressman (which both parties have litigated and the Supreme Court may hear in 2018). But these are not part of a national Democratic strategy. What Democrats and their allies have typically done in cycle after cycle is register voters, do polling that shapes political advertising and get-out-the-vote (GOTV) efforts, and hope this will coalesce. The Republicans are more aggressive and cynical. They register voters, do analytics, messaging and GOTV, but they don’t stop there. They want more certainty and a proven baseline. Redistricting gives them that edge.
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CREATING PARTISAN GHETTOS

THIS DECADE’S REPUBLICAN STRATEGY STARTS WITH extreme redistricting: deciding beforehand which electoral races each party’s base will vote in. Redistricting is not the elephant in the living room, that is to say, a large and unacknowledged presence we don’t want to talk about. Redistricting is the living room. It is the field and stage upon which everything else follows.

Redistricting is the biggest verifiable way Republicans have gamed and added points for their side in state and federal elections before candidates are known and voters chime in. That is not all they have done. They keep hyping virtually nonexistent voter impersonation fraud to justify new state-based anti-voter laws such as stricter ID requirements in order to get a ballot at polling places, which nonpartisan analysts such as the US Government Accountability Office found shaves another 2–3 percentage points off the November turnout.61 Other GOP tactics that reduce turnout include partisan purges of voter lists, limiting early voting, barring same-day registration and voting, and restricting voting by mail.62 But those suppressive tactics come later, long after extreme redistricting sets the stage.

Extreme is the key word here. Republicans have not abided by what the federal courts have long said should be the standard. It is not even close. A half century ago, at the height of the civil rights struggle in 1962, the Supreme Court issued a ruling, Baker v. Carr, which articulated the ideal of one person one vote when drawing political districts.63 In 2004, in one of its last decisions before Republicans seized this process in 2011, the court urged partisans to behave. “The orderly working of our Republic, and the democratic process, depends on a sense of decorum and restraint in all branches of government, and in the citizenry itself,” wrote Justice Anthony Kennedy for the majority in Vieth v. Jubelirer.64 What the GOP did seven years later, however—where the cases and maps coming before federal courts today originated—showed no restraint or decorum. It was the rawest of power plays, where they saw and executed a ruthless strategy to win.

Daley’s book, Ratf**ked: The True Story Behind The Secret Plan to Steal America’s Democracy, describes what unfolded in excruciating and brilliant detail.65 A small team, starting with a handful of political junkie consultants, envisioned and executed a two-part plan. Much like the way Democrats felt after 2016’s pounding, most Republicans concluded they were headed for political exile after Obama’s 2008 landslide victory and the Democrats’ sweep of Congress. But a respected Republican political consultant who specialized in tracking state-based campaigns, Chris Jankowski, saw a path back into power.

Jankowski knew the president’s party almost always loses seats in midterm elections, the non-presidential years. Moreover, as you go down the ballot to statehouse races, he knew most people voted on party lines because they do not know the candidates. The GOP team he led, known as REDMAP, for REDistricting MAjority Project, looked at the country. It concluded that if Republican candidates won slightly more than one hundred state legislative races in key states like Ohio, Pennsylvania, Wisconsin, and Michigan, and a few governors’ races in 2010, that nothing could stop them from a virtually unassailable national comeback.

First, they had to win enough state races to get majorities in the legislative chambers that would redraw maps after the 2010 census. They identified 107 local races in sixteen states that accounted for 190 US House seats and jumped in. REDMAP launched some of the most vicious attacks seen in years in these states. These were radio and TV ads, or mailers landing ten days before 2010’s Election Day, when it was too late to respond with media buys. Democratic incumbent women were compared to prostitutes. Longtime incumbents who governed by making compromises were called the worst sellouts. Republicans won twenty-one state legislative chambers in 2010, enough to take over the redistricting process.

Republicans kept their eye on the prize. What does this process look like? Imagine sitting with consultants in front of a bank of computers in a law office—so all conversations are confidential under attorney-client privileges—or in hotel suites near the Capitol building. You stare at something akin to a Google map you can zoom in and out of. The goal is creating districts with roughly the same number of people when the seats are not statewide, countywide, or citywide. In the same way you drag a mouse to change a driving route following different highways, mapmakers could examine neighborhoods down to every block. Their software had voting histories of residents and other demographic data. Jankowski’s team tracked the GOP voters who backed their presidential nominee John McCain in 2008—a year they lost badly—and who voted in state elections. They identified their most reliable voters. In some southern states, they tracked voters by race, assuming most non-whites were Democrats.66

Based on that threshold of each party’s reliable base, they massaged, moved, or radically reset boundaries for state legislative and House races so turnout by Republicans would almost always defeat Democrats. They packed Democrats into blue epicenters, usually cities. That let the GOP to posture their maps as supporting minority candidates. (The Voting Rights Act of 1965 says that is the only allowable use of race—to create districts where minorities can elect representatives.) Republicans knew what they were doing. They would never win certain seats, but they intentionally concentrated more Democrats so the nearby districts would be more firmly red. In some states, black Democrats even cut deals with the GOP mapmakers to get winning House seats. Their state parties had spurned them.

The first hint of what was to come for the most of this decade was seen immediately after the 2012 election. Obama was reelected with a nationwide 5 million popular vote majority. That showed that Democrats could win majorities when there are no boundaries inside states. But when it came to the US House, even though Democrats cast 1.4 million more votes nationally, the GOP ended up with thirty-three more seats. Democrats who won House seats often had higher overall percentages than Republican victors, but the GOP took more seats. REDMAP successfully resegregated voters: by race, party, or both. They erased competitive districts. Most of these elections were over before they began.

As is always the case in politics, there are publicly given explanations to deflect the truth. One academic study in 2013 downplayed the impact of redistricting, saying Democrats got clobbered because they lived in cities—pushing the geography, not partisan intervention, explanation. But later studies by other experts, such as Princeton University mathematics professor Samuel Wang, found Democrats lost twenty-two seats in 2012 due to gerrymandering.67

Looking at each election this decade, a pattern has emerged and held firm. Republicans keep winning an outsized share of state legislative and US House seats despite the closeness of statewide contests. This continued in 2016. Republicans emerged with forty-seven more US House seats than Democrats. That’s nearly 11 percent more, when, nationwide, 1.1 percent more GOP votes were cast in House elections. In states targeted by REDMAP—where Trump and Clinton ran neck and neck—the results are stunning. Pennsylvania’s US House delegation is 13–5 red to blue. Ohio’s is 12–4. Michigan’s is 9–5. Virginia’s is 7–4. North Carolina’s is 10–3. Florida’s is 16–11. A May 2017 report by the Brennan Center for Justice at NYU Law School concluded, “extreme partisan bias in congressional maps account for at least 16–17 Republican seats in the current Congress—a significant portion of the 24 seats Democrats would need to gain control of the House.”68

As bad as the congressional picture is, it’s worse in the state legislatures. Since World War II, the president’s party has typically lost 450 legislative seats as voter sentiment swings in the opposite direction during his term.69 Under Obama, Democrats have lost nearly one thousand seats. Daley writes the post-2010 redistricting is “the story of how Republicans turned a looming demographic disaster [its aging shrinking white base] into legislative majorities so unbreakable, so impregnable, that none of the outcomes are in doubt until after the 2020 Census.” His book came out before the 2016 election.

“State legislative numbers have not budged over the course of this decade,” he said in 2017. “The Ohio House is 66–33 Republican. Pennsylvania is 121–82 Republican. Michigan is 63–47. But what’s really interesting to note is that it hasn’t budged in those states in 2012, 2014, 2016. It’s pretty much [at] the exact same place. They have taken all of the swing districts out of these states and Democrats have not been able to make even the slightest incremental gains in the most important states over this decade—to which I’d add North Carolina, Virginia, Wisconsin, and Florida.”

How big a built-in lead do Republicans have? “It takes 55 to 56 percent of the popular vote [of reliable Democrats voting] to have a 50–50 chance” of winning, he said, adding that was an average and in some states it was higher. Other analysts like FiveThirtyEight.com’s Harry Enten said the GOP starting line advantage is closer to 8 percent.70 “The mapmakers know the voters who turn out,” Daley said. “These districts are drawn by people with all that information preloaded into their software. They draw lines knowing who turns out and knowing what kind of elections they turn out for.”

Other attempts to measure the impact of redistricting agree with these figures. A major development since Daley’s book is that federal courts have been looking at a wave of new redistricting lawsuits for the first time in years.71 With the exception of a GOP suit over a US House seat in Maryland, all of the cases have been filed against Republicans and date back to 2011 and REDMAP’s handiwork. In a Wisconsin lawsuit that will be heard by the Supreme Court in its fall 2017 term, voting rights advocates are using a relatively new measure called wasted votes, which is expressed as a percentage of voter turnout.72

It was developed by Nicholas O. Stephanopoulos, a University of Chicago law professor leading the team that challenged Wisconsin’s Republican gerrymander as illegally partisan. It looks at the percentage of one party’s votes that aren’t needed to win—that are wasted—when voters are packed into districts (or conversely diluted from winning majorities). That gap in Wisconsin was 13.3 percent in 2012 and 9.6 percent in 2014. Stanford University political scientist Simon Jackson issued a 2015 report based on the 2012 and 2014 cycles that found similar gaps of more than 10 percent in Florida, Indiana, Kansas, Michigan, Missouri, North Carolina, New York, Ohio, Rhode Island, Virginia, Wisconsin, and Wyoming. Only two of these states are blue—New York and Rhode Island.73

By mid-2017, federal court rulings over 2011’s redistricting seemed to be articulating new rules for when gerrymandering was and wasn’t unconstitutional.74 There are two kinds of redistricting cases. The first involves partisan greed: grabbing as many seats as possible via jigsaw puzzle–like districts. That’s where the GOP lost in federal court in Wisconsin, the first ruling in a decade to throw out maps for partisan excess. The GOP’s appeal of that ruling was accepted by Supreme Court, which has never thrown out political maps citing excessive partisanship.75

The second category of redistricting cases involves the illegal use of race when creating districts. Republicans lost on that issue in lower federal court in Texas. In Virginia and Alabama, the Supreme Court told lower courts to go back and use different standards to examine how the GOP targeted voters by race.76 In May 2017, the Court—voting 5–3 without its newest member, conservative Neil Gorsuch, ruled that North Carolina had illegally used race to create two House districts. They added tens of thousands of black voters to seats where black congressmen were winning—a tactic to bleach surrounding districts and make them more solidly Republican.77

Before North Carolina’s ruling, the Court was hesitant to separate illegal racial factors from legal partisan actions. The majority rejected the Republican’s rhetoric that they were merely looking for McCain voters and were trying to comply with the Voting Rights Act (VRA) to help create black seats.78 The majority concluded that North Carolina’s GOP subverted the VRA because it first sorted voters by race, not party, and packed thousands into House districts where blacks were already winning. Dissenting justices said North Carolina’s GOP didn’t use race that way, accused the majority of looking for a “smoking gun,” and declared they had no problem with partisan redistricting “while some might find it distasteful.”79

Remarkably, the majority’s opinion also quantified the advantage that extreme redistricting brought North Carolina’s Republicans. It noted the GOP has consistently won House races with 56 percent of the vote this decade. In contrast, North Carolina’s three Democratic House members were reelected in 2016 with 67 to 69 percent of the vote. This disparity comes from “cracking” and “packing” voters, the slang used by political consultants. In June 2017, the Supreme Court affirmed a lower court ruling that found North Carolina’s GOP also had racially gerrymandered twenty-eight state legislative districts. What happens next in the state, as well as in other states where federal courts have ruled against Republicans, is an open question. That is because GOP-run legislatures that have redrawn maps have been accused by Democrats of doing too little to restore balances. That’s been the case in Georgia,80 Alabama,81 and Texas.82

The REDMAP plan didn’t just seal a House majority for this decade. It also locked up state legislatures. This structural advantage has fueled ensuing red state rollbacks against voting rights, collective bargaining and union dues, women’s reproductive rights, and LGBT rights. It’s what has enabled red states’ lawsuits against Obamacare, affirmative action in higher education, and challenges to Obama’s climate change–related actions. Democrats in 2017 are saying they will never allow a REDMAP-like project to recur. They say the courts are siding with them and ordering red-run states to revise state and congressional districts before 2018. They are focusing on key legislative and gubernatorial races in 2017 and 2018. They say they will have a place at 2021’s redistricting and mapmaking tables—with Democratic governors to veto bad maps. We will see.83

Beyond the audaciousness and longtime thinking that Republicans saw and imposed on a nation with more Democratic voters, REDMAP underscores how the GOP view elections. They see a system and rules that can be bent to serve their party before all other concerns. April 2017’s vote by the Senate’s GOP majority to revoke the filibuster rule for Supreme Court confirmations is another example of this pattern. Until then, sixty votes—a bipartisan coalition—were needed to end debate and move to a Senate vote. Majority Leader Mitch McConnell did everything to game the rules to get a right-wing court majority. The GOP blocked Obama’s nominee and changed the filibuster rule to seat Gorsuch. They put their party before country, played dirty, and won.

Democrats typically take more fair-minded approaches, such as expanding the electorate. They are generally more naive and less cynical, less ruthless. They express those values with voter registration drives in underrepresented communities, by filing lawsuits to uphold voting rights, and by trying to prompt new voters to turn out—especially the young and nonwhites. That’s wide-eyed compared to the surgical thinking executed by Jankowski and REDMAP. Targeting reliable proven voters is more concrete. Republicans do not solely rely on enlarging their base and getting out that vote.

It’s taken me a while to see this. I first heard the left’s registration boasts in Ohio in 2004, when EMILY’s List, the PAC for women candidates, said they helped register hundreds of thousands of voters. They did not know or appreciate that Ohio’s hyper-partisan secretary of state, Republican J. Kenneth Blackwell, had overseen purges of large numbers of voters in the bluest cities. (From 2011–2016 under his GOP successor, Ohio has purged 2 million voters, more than any other state.84) That tactic was one of many that Blackwell used to undermine Democrats. EMILY’s List had perfectly good intentions. But they did not realize how far behind they were to start. They were optimistic they could get new voters to cast ballots. The Republican calculus was more precise and cutthroat. Jankowski’s tactics were an expression of his party’s do-everything-to-win philosophy.

No other voter suppression tactic scales with the impact of extreme redistricting. The GOP wants their voters to turn out and they work at it. They don’t mind if Democrats turn out as long as that’s in districts Democrats were going to win anyway—and the GOP controls the levers of state power and the US House. What’s revealing about the 2011 gerrymander is it’s the one strategy they are least likely to brag about—notwithstanding Rove’s Wall Street Journal op-ed in March 2010. Compared to their rants about voter fraud and Democrats cheating, it is all but invisible. That affirms how significant it is.

In politics, insiders who know what’s going on have an unspoken code of silence. The rarest commodity in politics is trust. It’s only recently—mostly since Daley’s book in mid-2016—that REDMAP’s architects are telling their story. Other GOP mapmakers have kept mum. Some have been sued in states like Florida, where they recruited people to submit maps to supposedly nonpartisan state redistricting commissions. A quarter of the states have these panels. These consultants are playing dumb in court by discounting the power and impact of gerrymandering. (They may not have to do that after the Supreme Court’s North Carolina ruling, where its conservatives said there was nothing illegal about partisan power grabs—the issue in the Wisconsin case.85)

While extreme redistricting is emerging from the shadows as 2018 and 2020 loom, we need to turn to other antidemocratic features the GOP has placed atop this foundation. But it is critical to hold onto the view that the playing field is not level at its starting line. It is not even close. The goddess of liberty is not holding one scale in each hand, awaiting voters to weigh in equally. Aided by no serious opposition from Democrats in 2010, Republicans segregated voters to regain power. They built a 6 to 8 percent starting-line head start for scores of state and federal contests. However, even that advantage wasn’t enough.

“The pattern is really, really clear. The first thing gerrymandered legislatures do in most of these states is try and limit voting rights. The second thing they do is go after labor rights. The third thing is women’s rights,” Daley said. “There is a deep connection. It makes it much easier to win closer statewide races when you can limit the Democratic turnout and minority turnout with new voter ID laws, by making it harder to register, by conducting purges of voting rolls, by eliminating early voting days, all that.”
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LOOKING FORWARD, NOT BACKWARD

SOME OF THE MOST CONSEQUENTIAL TRENDS in elections arrive with little fanfare. That was the case with the GOP’s extreme 2011 gerrymander. The same is true with their next serious attack: suppressing major Democratic voting blocs. Unlike the twentieth-century’s civil rights movement where the most visible bad guys were local police using clubs and fire hoses, this century’s bad guys are a Brooks Brothers Riot of briefcase-carrying lawyers armed with shrill testimony and partisan propaganda. But they seek the same result: to keep the electorate from growing and diversifying by complicating the process and restricting who gets to vote.

A dozen years ago, I witnessed a moment marking the arrival of Republican’s fabricated crusade against what they call voter fraud. I remember thinking this cannot be serious. It was after 2004’s presidential election in Ohio, where Republicans vehemently went after Democratic voters. A little-known lawyer showed up at a poorly attended congressional field hearing to offer the GOP’s counter-narrative: cheating Democrats were the problem that needed fixing. Partisan accusations have been around forever. But his tirade had no basis. Hordes of imposters inundating the polls? Voting for Democrats but not getting caught? And all of this in red-run states such as Ohio?

This scenario was right out of nineteenth-century America. Then, urban machines and rural bosses paid so-called “repeaters” to do just this, as the University of Kentucky’s Tracy Campbell describes in his 2005 book, Deliver The Vote: A History of Election Fraud as an American Political Tradition—1742–2004.86 A century ago, little was akin to today’s statewide registration rolls, polling place voter lists, and check-in protocols. If you sign in to get a ballot with a fake name today, you are signing a perjury confession. That’s a serious crime, ticket to a large fine, and possibly jail.

This is not to say that individuals do not make mistakes or try to game the system. Every election sees a handful of ex-felons who have not regained their voting rights trying to cast a ballot. There are a handful of people who think they can vote in more than one state as long as they own property there. There also are a few people who try to impersonate another voter—the textbook GOP definition of voter fraud. They typically are a candidate’s relative or a local official seeking reelection.87 Those are real-world examples. But these incidents literally are once-in-a-million voter occurrences, infinitesimal exceptions in a nation where multimillions routinely vote. They are so rare, so inconsequential, compared to real margins swinging elections, that something else is going on. And indeed there is.

Republicans know they cannot hold onto power when their base is aging and shrinking compared to the rest of the country’s demographics. So they have seized upon a prejudice-fueled strategy as an excuse to overly police the process in pursuit of a phantom menace: Illegal Democratic voters. Despite producing no evidence that this is a real problem of any magnitude, combating voter fraud has become the GOP’s go-to excuse this century to pass scores of state laws that complicate voting for entire populations trending blue. Those laws peel off slices of Democratic voters—percent by percent. Every year, hundreds of thousands of ballots are spoiled, misread, or disqualified across the country.88 Yet Republicans don’t ever complain about that—or make federal cases over it.

Nonetheless, because the voter fraud meme draws on partisan vitriol, serves a partisan purpose, and crucially—there is no federal agency that definitively tracks it89—the GOP has been using it to pass a spectrum of state laws and rules to intentionally disrupt voting.90 The GOP persists despite investigations by the Department of Justice, federal courts, Congress, academics, and journalists, some of whom have noted real-world instances of illegal voting are literally rarer than getting hit by lightning.91 Another confirmation came in April 2017 in a federal court ruling that threw out a Texas 2011 voter ID law as racially discriminatory against blacks and Latinos. The ruling noted that Texas had “two convictions for in-person voter impersonation fraud out of 20 million votes in the decade leading up to SB 14’s [the law’s] passage.”92

Numbers like that are not unusual. After the incumbent GOP governor of North Carolina, Pat McCrory, narrowly lost his 2016 reelection bid, his campaign consultants challenged the results by saying six hundred people fraudulently voted. They hastily fabricated and filed legal papers that named innocent people who were smeared in the local press. It was a ruse to try to throw the governor’s race to its legislature, where Republicans held the majority. The State Board of Elections’ April 2017 report found only two people impersonated another voter in 2016—“family members voting in place of a recently deceased loved one.”93 That was out of 4.6 million votes cast.

The right-wing Heritage Foundation’s post-2016 report of all national examples of false registrations, ineligible voting, fraudulent use of absentee ballots, and duplicate voting cites 492 cases and 733 convictions from 1982 through 2016.94 That is one case for every 2 million presidential election voters from 1984 to 2016 (approximately 980 million votes were cast).95 If you count by convictions, where some people pleaded to more than one charge, that total was still less than one in a million voters. Although there were more elections in America and multimillions more people voting in this period, which further dilutes their figures, Heritage nonetheless uses its report to further police the polls.

But made-up menaces serve a purpose. Republicans know it doesn’t matter if they are pilloried in the press as long as they manipulate the rules of voting and elections. They don’t care if political gain means disadvantaging opponents, including racially hostile tactics and openly discriminatory results. Looking back, I was present when a messenger arrived to herald the return of this phantom menace and its sleazy rationale. It was more layered and consequential than I realized at the time. But not taking this ruse seriously is exactly how Republicans finesse restrictions on voting into law and elections.

The confrontation pitted some of the civil rights movement’s heroines—women born under segregation who became members of Congress—against this century’s voting suppressors. Like Karl Rove’s Wall Street Journal op-ed on REDMAP’s strategy, it heralded a national wave of anti-voting tactics that continues today. Trump’s Commission on Election Integrity, announced in spring 2017, is being cochaired by, and has seated people, whose attacks on nonwhite voters began during this time. Since he took office, more states have passed anti-voter laws than during the Obama Administration’s final two years. The rationale was countering the made-up menace of voter fraud.96

The setting in 2004 was a city auditorium in Columbus, Ohio. The Committee on House Administration, which oversees elections, was holding a hearing blandly entitled, 2004 Election and the Implementation of The Help America Vote Act.97 That law provided several billion dollars to states to buy new electronic voting machines as the response to Florida’s problem-plagued presidential election in 2000. The hearing’s title papered over two competing agendas. The committee’s Republican chairman, Ohio’s Bob Ney, wanted to place a whitewashed version of what happened in Ohio into the record. Weeks before, the House Judiciary Committee’s Democrats had other ideas and took testimony detailing partisan barriers that delayed and disenfranchised tens of thousands of voters.

Seated besides Ney were two now-deceased black Democratic congresswomen. Stephanie Tubbs-Jones, Ohio’s first black congresswoman, was an ex-judge and local prosecutor from Cleveland. Six weeks before she stood in the US Capitol building with California Democratic Sen. Barbara Boxer to challenge the ratification of the 2004 Electoral College vote. They forced the House and Senate to return to their chambers and hear complaints about GOP-led voter suppression for two hours. Juanita Millender-McDonald was a PhD educator representing Los Angeles who grew up in Alabama. They came to question Republicans such as Ohio Secretary of State Kenneth Blackwell, who refused to shake Tubbs-Jones’ hand and then bragged about that as a witness. Bleackwell is at the time of this writing on Trump’s election integrity commission.

State Senate President Jeff Jacobson testified he didn’t understand why Ohio had become a poster child of problem voting. Without blinking, Millender-McDonald asked about one notorious tactic. Why had Blackwell’s office told county officials to reject registrations that weren’t printed on 80-pound paper—a heavier stock than copied forms used by grassroots groups? Jacobson’s surreal reply hinted at the GOP’s arguments to come, and not just in Ohio—but on Fox News for years.

“I would just say that fraudulent registrations are not part of the American way and groups that are paid to come in and end up registering Mickey Mouse and some of the other people that were registered in return for crack cocaine, the millions of dollars that poured in, in an attempt to influence Ohio, I think, is not normal and I would just state that it did make all of our jobs quite a bit more difficult,” Jacobson said, justifying efforts to reject registrations turned in by civil rights groups like the NAACP or antipoverty groups like ACORN, the Association of Community Organizers for Reform Now.98

Millender-McDonald was as dignified as the state senator was unbound.

“Mr. Jacobson, I would hate for you to characterize voters as crack cocaine,” she began, carefully choosing her words. “Please do not characterize those who are doing the registration of people—”

“You may not be aware of what specifically happened,” he interrupted. “A gentleman was arrested and I think pled guilty that he was paid in crack cocaine for submitting registration cards and the registration cards that he submitted included Donald Duck, Mickey Mouse, Mary Poppins, and all kinds of others.”

“Of course we have heard that, but is that not one incident of the many?” she said. “We have to be very careful that we do not show any semblance of arrogance on the parts of those who wish to vote and let their vote be counted. There are many minorities in this state and in every state who have been at the throws of not letting their votes be counted.”

That exchange showed one party giving voters the benefit of the doubt and the other party doubting voters. It pitted the lessons from last century’s voting rights movement against this century’s vote suppressors. Despite his bluntness, Jacobson signaled the start of the GOP argument and strategy: seize on singular incidents of malfeasance—such as a registration group’s bad hire who forged voter applications, which is easily caught and prosecuted. Then hype that lone example into a menace to justify new laws that intentionally complicate voting for entire statewide populations, but especially targeting Democrats.

Millender-McDonald urged him not to respond disproportionately—but that was what the Republicans in Ohio and nationwide intended to do. Later that afternoon as she left for the airport, the most important witness testified and submitted a written report. Mark ‘Thor’ Hearne cut his remarks short because of the hour. He was a Missouri lawyer who worked with Rove on Bush’s 2004 campaign. No Democrat there knew him. Nor had anyone heard of the American Center for Voting Rights he represented. Its website was launched only a few days before. As the Democrats focused on the election that barely ended, Hearne and the GOP looked to the future. He had come to launch a new wave of voter suppression.

“Reprehensible acts” marred the 2004 election, Hearne said, such as the submission of fake registration forms by left-leaning groups associated with the Democrats. He spoke of “an onslaught made against the Ohio election system,” including lawsuits from civil rights groups that “caused great chaos and confusion and difficulty for the election officials seeking to implement Ohio law and made it more difficult to have a fair and honest election.” His prepared remarks, which he submitted after condensing them, were more pointed. “Voter fraud was reported in every corner of the state and fraudulent voter registrations totaled in the thousands,” his script said. “Ohio citizens deserve the confidence that they—the voters—not trial lawyers, activist judges and special interest groups soliciting voters with crack cocaine determine the result of Ohio elections.”99

Hearne also submitted a report for the Congressional Record, which Ney accepted. It was a declaration of political war. Hearne and its coauthors, all Republican lawyers, went after every major Democratic political committee, voting rights organization, labor union, and antipoverty group. It cites “MoveOn operatives,” polls “stalked by ACLU and ‘voter rights’ operatives,” and even a “table operated by MoveOn that promised ‘Free Coffee.’” These examples were beyond shrill, but they served a partisan point. Everyone Hearne cited not only supported expanding voting rights, but was a coconspirator in a vast conspiracy—a characterization that endures today as Republicans keep pounding the voter fraud drum.100

Hearne’s report did cite one-off mistakes by people working for registration groups like ACORN—who, as noted in the Heritage Foundation’s 2016 report, were quickly caught by authorities. Every election has human errors, hubris, and passionate excess. But in a state with 5.7 million presidential voters in 2004, there is a false equivalency between isolated events where no illegal votes resulted, and statewide remedies complicating the process or preventing tens of thousands of voters. As Millender-McDonald warned, what matters is separating the one from the many.

Neither Hearne nor any Republicans at that hearing cared about twenty-six thousand Ohioans whose regular ballots were not counted, nor about thirty thousand Ohioans given provisional ballots that were later disqualified, nor about tens of thousands who waited hours in the rain because polls in Democratic cities didn’t have enough voting machines.101 Instead, they signaled the GOP would soon revive its pursuit of voter fraud with the White House fully behind it.

As Michael Waldman put it in his book, The Fight To Vote, Republicans were chasing the one problem that did not exist. But they chased it. Two years later, after three hundred investigations by the Justice Department, 119 people had been charged with voter fraud nationwide, with eighty-six convictions. One was a Wisconsin ex-felon who voted before his voting rights had been restored. In West Virginia, a sheriff, police chief, and a court clerk were caught paying residents $20 to vote for a slate of local candidates.102 This is truly small-time stuff. That record, nonetheless, prompted Bush’s Attorney General, Alberto Gonzales, to fire seven federal prosecutors—which caused a scandal eventually leading to resignations by Gonzales and Rove, then a senior White House strategist.103

The voter fraud meme did not stop there. It solidified into a doctrinaire Republican belief that Democrats steal elections—when, if anything, it is the Republicans who are guilty of this crime in the early twenty-first century. As the 2008 presidential race closed, GOP nominee John McCain accused ACORN of “perpetuating massive voter fraud,” even though there was no proof. After Democrats won the White House and Congress that year, REDMAP emerged.104 The GOP won key statehouse majorities in November 2010, but Republicans did not only set their sights on redrawing districts. Many believed McCain’s finger-pointing. Fox News and Breitbart.com kept the hysteria alive. They now had majorities to solidify Republican advantages by rewriting more rules for voting.

The first thing Republicans did after their extreme redistricting was go after voting rights. In legislative sessions starting in January 2011, GOP voter suppression moved forward big time. Backed by front groups and right-wing legislation mills like the American Legislative Exchange Council, GOP legislators introduced more than 180 bills in forty-one states to toughen voter ID laws, cut back early voting, and penalize registration drive errors.105 The argument—made by some of the same people now on Trump’s “election integrity” commission—was to combat voter fraud. Rhetoric aside, it was a war over access to the ballot.
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THE VOTING WARS

IT’S AN OPEN QUESTION IF REPUBLICANS outside of elite circles like REDMAP knew how effective their 2011 gerrymander would be—locking up state legislatures and House majorities for every election cycle this decade. But party leaders knew measures like tougher photo ID requirements to get a ballot at precincts would cut into Democratic turnout. Royal Masset, the Texas Republican Party political director, told the Houston Chronicle in 2007 that stricter ID laws could “add 3 percent to the Republican vote.”106

A 2014 study by the congressional nonpartisan Government Accountability Office on tougher voter ID laws in Kansas and Tennessee found that Masset was not far off. Those laws reduced turnout in Kansas by 1.9 percent and in Tennessee 2.2 percent, the GAO said.107 A May 2017 study by Demos, a think tank headed by former Connecticut secretary of state, Miles Rapoport, a Democrat, found that stricter ID laws in Wisconsin, Virginia, and Mississippi caused turnout to drop by an average of 1.7 percent statewide. However, “turnout in counties with a high black population” was 2.8 percent lower.108

Other research parses the impact of strict voter ID laws on non-whites even further. Three academics analyzing 2006–2014 data from the Cooperative Congressional Election Study, which sampled over a third of a million voters, found starker numbers. Compared to less restrictive states, stricter ID states—such as Texas, Florida, Arizona—saw November black turnout fall by 2.1 percent, Asian turnout fall by 5.0 percent, and Latino turnout fall by 8.3 percent. The drop-off was even larger in primary elections. “By instituting strict voter ID laws, states can alter the electorate and shift outcomes toward those on the right,” coauthors Zoltan L. Hajnal of the University of California San Diego, Nazita Lajevardi of Michigan State University, and Lindsay Neilson of Bucknell University wrote for the Washington Post in February 2017.109

What’s happened to the electoral landscape for the past decade has been nothing less than an ongoing war of attrition. The pendulum first swings to the right after red states pass laws to make it harder for Democratic voting blocs to participate. That’s been followed by a push back in court by civil rights groups seeking to restore procedural and voting options, where some of the partisan advantages favoring Republicans are undone. In states where voting wars have been most intense, voters, poll workers, and election officials have been left confused by last-minute court rulings and administrative directives. That’s not an accident. Complicating the process also discourages participation, and lower-turnout elections favor the GOP’s base. This dynamic is not just seen in presidential swing states. States that could put the House in play—or should be a swing state like Georgia—have watched Republicans postpone what should be their relegation to history books—if demography was destiny.

More than one voting rights attorney has referred to the teens as a lost decade. What followed 2010’s electoral GOP victories and redistricting was a pattern that has been repeated in each two-year cycle since. Soon after new legislatures convene—typically January in odd-numbered years—numerous red states saw dozens of bills introduced to make voting more onerous for those states’ Democrats. Republicans almost never propose anything that affects voting by mail—absentee ballots—which their wealthier suburban base prefers. It is almost all aimed at polling places and precinct-based voting, which many urban voters prefer and where first-time voters are required to cast their ballot.

Some of the most aggressive voter suppression bills were rushed through legislatures without hearings and were quickly signed into law. This started in 2011, when scores of bills were introduced in forty-one states.110 In nineteen states, twenty-five bills became law along with gubernatorial executive orders. These included tougher voter ID requirements, such as Texas barring state university photo IDs but allowing state handgun licenses. Wisconsin also created a photo ID requirement that excluded university IDs. Florida adopted big fines for voter registration drive errors, which stopped the League of Women Voters’ effort for the 2012 presidential election. Ohio ended early voting on the last Sunday before Election Day, when clergy led congregations in a “souls to the polls” push. States scheduled voter purges in Democratic strongholds shortly before the presidential election. Kansas added a proof of citizenship requirement to its state registration form and passed a tougher ID law. Both measures discouraged nonwhites and youths from voting in state elections. All were aimed at Democrats.

Against this array of barriers came a rapid response by civil rights groups and Obama’s Department of Justice. Many laws were challenged in state and federal courts. The DOJ came in under the Voting Rights Act of 1965.111 That law, a high watermark of the Civil Rights Movement, requires the Justice Department to approve any change in voting laws or rules in states and counties with histories of racial discrimination in elections. It applied almost completely to the Old South, however, and not states such as Wisconsin, which have led Republican voter suppression efforts this decade. Nonetheless, under its so-called preclearance provision, the DOJ could veto anything it found would discriminate against minorities, compared to that jurisdiction’s current rules.

The ensuing court fights did not correspond neatly to the election cycles. Many started in one and continued into the next. In some cases, new laws were put on hold while lawsuits unfolded. In other instances they were not. When the spate of new anti-voter bills was first introduced in 2011, the Brennan Center estimated the new laws could make it harder for five million people to vote nationally. That became a front page New York Times story. But after many legal challenges were filed, the Center reported anti-voter laws in fourteen states “have been blocked, blunted, repealed or postponed” just before the 2012 election.112

That red-to-blue swing of the pendulum faced an abrupt reversal in 2013 that endures today. In a lawsuit and ruling that voting rights activists long feared, a right-wing Supreme Court majority ruled that preclearance—VRA’s Section 5—was unconstitutional. Chief Justice John Roberts wrote race relations had evolved so the DOJ’s oversight was obsolete.113 In a flash, states and counties with histories of discrimination in voting were deregulated. States under Section 5 jurisdiction in 2013 were Alabama, Alaska, Arizona, Georgia, Louisiana, Mississippi, South Carolina, Texas, and Virginia. Preclearance also covered counties and cities in California, Florida, New York, North Carolina, South Dakota, and Michigan.114

The lawsuit prompting the ruling came from Shelby County, Alabama. It was designed by right-wing lawyers specifically to challenge the VRA’s toughest provision. These advocates also drafted the federal suit challenging affirmative action in state university admissions that made it to the Supreme Court—but lost. These are white supremacists that say civil rights groups are unduly negative and backward by continuing to focus on racial identity, racial differences, and discrimination.115 Publicly, they feign the nation has moved beyond racial divides. While this was all before Trump’s overtly racist 2016 campaign, they were aware what their GOP allies would do—restore race-based voter suppression measures in states where white governing classes are threatened by diversity.116

Within hours of the Supreme Court’s ruling, states demonstrated the absurdity of Justice John Roberts’s opinion. Texas, North Carolina, and Alabama immediately acted to pass or announce they would begin enforcing anti-voter laws that had been stuck in court.117 Overnight, the voting rights pendulum swung hard to the right. Voter suppression had been legalized anew for the 2014 midterms, 2016 presidential election, and local races—and was embraced in red states.

What’s often overlooked in analyses of Shelby County v. Holder is how many voting law changes came before the DOJ for their preapproval—and involved local elections, such as those for city councils and university boards. The DOJ website said for the decade before Shelby it had “received between 4,500 and 5,500 Section 5 submissions, and had reviewed between 14,000 and 20,000 changes in voting laws and procedures annually.118 A June 2016 report by the NAACP Legal Defense Fund noted, “More than 85 percent of pre-clearance work previously done under Section 5 was at the local level.”119

The NAACP report highlighted the most common discriminatory tactics that ensued after the VRA was gutted, all of which dilute turnout or tilt the outcome in close races. These “include reducing the number of polling places; changing or eliminating early voting days and/or hours; replacing district voting with at-large elections [undercutting strong local candidates]; implementing onerous registration requirements like proof of citizenship; and removing qualified voters from registration lists.” What the NAACP didn’t quantify was what the GAO and Demos documented, and what Texas GOP Chair Royal Masset had said: that tactics like these shave a few points off of voter turnout, especially among Democrats.

By 2017, many voting rights groups have been saying that the pendulum was starting to swing back their way, as growing numbers of state and federal judges had been offended by the Republican’s antidemocratic playbook. They note that courts are ordering states to redraw political districts marred by racially motivated gerrymandering, to stop enforcing new voter ID laws, and to reverse other anti-voter measures like cutting early voting. They cite progress that Democrats and their allies have made, such as states instituting more registration options and Oregon’s model of universal automatic registration.120

That view is accurate but incomplete. What it omits is that in the states that determine federal power—House races and presidential swing states—and states where the political complexion is purple or trending blue, that advocates of expanding voting rights are on the defensive.121 Also, lower-court victories have been hamstrung by GOP-filed appeals—or by legislators dragging their feet to fix laws, or unfairly doing so, despite losing in court.122 Meanwhile, voting rights groups face new barriers in these states, as Republicans seeking more restrictive voting keep launching new offensives. The result is an ongoing spectrum of rules and requirements that makes voting anything but easy. The NAACP’s post-Shelby report described the pinpoint targeting of attacks that led up to and fed into 2016. Each attack seeks to peel away blue voters: A few percent here, a few percent there.

LAYERED AND NUANCED ATTACKS

TAKE THE PURPLE STATE OF VIRGINIA. Consider what’s unfolded since Shelby. In 2013, after the Supreme Court threw out the DOJ’s veto power over local changes, Virginia—which had been under the VRA—did what a lot of red states did. It wasn’t the most egregious. Its GOP governor and legislature quickly passed a tougher voter ID requirement. It was to take effect the following year in June 2014. Before Shelby, the DOJ would likely have blocked this law. Civil rights groups sued and noted 197,000 Virginians didn’t have a state driver’s license—an acceptable form of ID. Many were nonwhites and lower-income.123

Shrewdly, the ID law’s authors added a provision so Virginians could get a free state ID. That was what they cited in court. Virginians had to make an effort, they said. Democracy should not be taken for granted, they argued, and the new law provided such a path. Yet a year later, fewer than five thousand Virginians had gotten that free state ID in order to vote. That result was what Republicans expected. That’s how voter suppression works. The federal district judge who tossed Texas’s ID law also noted 608,000 residents lacked ID, whereas the state issued 279 substitute IDs—showing the same voter suppression template.124 Virginia’s voter ID law remained in effect for 2016’s election and was upheld in court that December.

Virginia’s voter ID fight wasn’t in a vacuum. It had other voter suppression battles. After the 2010 election, Republicans aggressively packed black voters into twelve legislative districts in the Richmond-Hampton Roads region along its southeastern border. That gerrymander was challenged in court as racially discriminatory, prompting a federal court to order the state legislature to redraw its maps in early 2016. New maps were created, but that legal fight has continued with the US Supreme Court telling a lower court to use different standards in assessing whether the gerrymander was partisan, which is legal, while racial sorting is not. Both Democrats and Republicans claimed victory, but contested lines remain in effect.125

There’s more. In 2013, Virginia’s political landscape shifted. That November, Democrat Terry McAuliffe was elected governor, starting a four-year term in 2014. Two years later, he signed an executive order restoring voting rights to two hundred thousand Virginians convicted of nonviolent felonies who served their sentences and completed probation or parole. Many were youths caught up in the war on drugs. The state was one of four in the country that banned ex-felons from voting for life. Virginia Republicans sued McAuliffe, arguing his clemency was an abuse of power because it did not look at individual cases. State courts put the rights restoration on hold. In July 2016, the Virginia Supreme Court killed it and ordered 11,662 ex-felons who had registered to vote to be removed from voter rolls. McAuliffe responded that he would act to individually restore their rights.126 In early 2017, McAuliffe reported that he had restored the voting rights of 140,000 people.127 Virginia’s Republicans have yet to respond, but may be waiting until McAuliffe’s term ends in January 2018.

These pendulum swings show how layered and deliberate Republicans are with trying to nullify slivers of the Democrats’ base. It is maddening. State courts uphold a stricter voter ID law that adds complexities to the process for all of a state’s voters, but block a governor who restores voting rights to a disadvantaged class. Republicans in Virginia and elsewhere don’t care about ex-felons’ due process rights. They care about preserving political power. As Marty Connors, then chairman of the Alabama Republican Party, told the Washington Post in 2004 when asked about felon re-enfranchisement, “As frank as I can be, we’re opposed to [it] because felons don’t tend to vote Republican.”128

Needless to say, the states drawing the hardest lines against felon voting are states where restoring that right would threaten Republican rule. Nationally in 2016, six million ex-felons had lost their voting rights, according to the Brennan Center. A third were black—one-in-thirteen voting-age blacks across the United States, Brennan reported. Half a million are in Texas. A quarter million are in Georgia. But Florida is the worst. There, 1.6 million—one in ten voting-age adults—are disenfranchised for life (although civil rights groups are hoping to put a state constitutional amendment changing that before voters in 2018).129

Virginia is a typical state in the voting war of attrition. It’s purple and a presidential swing state. It’s in the GOP mainstream and has close ties to the national party in Washington. Its tug-of-war on voting rights are indicative of this past decade, where political and legal fights have unfurled in state-by-state silos—even as they use a similar playbook. Unless you live in these states, you are unlikely to hear about these power plays, ongoing court fights, their complexities and often-unresolved nature. Yet, these battles are all preambles to the stage upon which the 2016 election was set, including purple-trending states that saw aggressive anti-voter attacks—such as Georgia and North Carolina.

We’ll soon delve into what went on there—because it is part of a landscape that is setting the stage for 2018 and 2020. But first we need to step back to get a better foundation in order to understand what the GOP’s hit men are pursuing in the fine print of election law. They are burrowing into deeper parts of the process where federal and state laws can be ambiguous and have not been subject to enough lawsuits for clear national standards to emerge. So far, we have touched on big frames—redistricting, changing the rules to one side’s benefit, propaganda about fake threats to facilitate restrictive laws. Now we have to step back.

There’s another lens that can clarify where other serious anti-voter attacks are occurring. If we think about voting as a narrative with a beginning, middle, and end, we can pinpoint why what’s described as a technicality is anything but. Otherwise, it is easy to get lost in details of state-by-state fights, or get distracted by meaningless digressions from election officials or aggressive partisans.

One irrelevant detail that repeatedly surfaces is the claim that voter rolls are a gold mine for fraudulent behavior, when, in reality, they are not. Think about how many times you have heard a TV news reporter blare that voter rolls include dead people. “People that have died 10 years ago are still voting,” Trump said at an October 2016 rally in Green Bay, Wisconsin. Well, dead people do not notify election offices that they have died and ask to be removed. They also don’t vote—unless they voted early and passed away before Election Day, which is legal. It’s an empty concern.130

That illegal voter meme points to a corner of election law that has come under increasing GOP attack: voter registration rolls and how they are kept current. There are protocols about how county officials clean up their rolls, and how they face the same problem with people who die as with people who move—and they’re not notified of the change. These steps are in the legal nuts and bolts of the voter registration process. If we want to see how the GOP is playing dirty, and how the same people who have been behind the worst suppression gambits are resurfacing under Trump, we must examine what voter registration is and isn’t, as well as voter purges.
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THE STARTING LINE

TO BEGIN TO SEE HOW A straightforward process such as voter registration can be needlessly twisted, we first turn to Alabama. Its political culture repeatedly elected Jefferson Beauregard Sessions III to positions of power, first as state attorney general and US senator, before being picked by Trump as US Attorney General, where he now sits atop national voting rights enforcement. Sessions’ namesake are his father and grandfather, both named after Jefferson Davis, the Confederate’s president, and Pierre Gustave Toutant-Beauregard, the general who ordered the attack on Fort Sumter that started the Civil War. As a federal prosecutor in 1985, he tried but failed to convict three Alabama activists for voter fraud after they helped with absentee ballots. One was a former aide to Dr. Martin Luther King Jr.131 That sounds like long ago, but the past is never far behind the fine print of American elections.

Alabama didn’t just pass a stricter voter ID law within days of the Shelby decision with redistricting and announcements of intention to enforce it. As 2016’s cycle began, the state tried to close thirty-one state motor vehicles offices across Alabama’s “Black Belt” counties, where residents could get an approved ID. It backtracked by reopening those offices for one day each month, prompting civil rights groups to sue.132 Alabama’s GOP-led redistricting also has been in federal court for most of this decade, where civil rights groups repeatedly won rulings that its state Senate maps were unconstitutional racial gerrymanders. Instead of appealing for a second time to the US Supreme Court, its Republican-majority legislature adopted new maps in May 2017—on a party-line vote. That prompted black Democrats to cry foul and predict they would be back in court.133 That fight may leave Alabama’s maps in place for 2018, however.

But that’s not all. Alabama is among a handful of states where Republicans want to impose a secondary voter registration system to winnow who gets to vote in its state elections. This would not affect voting for Congress and president, but for local and state contests on the same day. This is another strategy for resegregating who gets to vote—atop gerrymandering—and is more than reminiscent of Jim Crow days. As Ari Berman has noted in The Nation, the impact of these anti-voter laws in the South is turning Democrats into a party of nonwhites and Republicans into a party of whites.134

These states seeking a separate, unequal, and secondary state registration process—Alabama, Arizona, Kansas, and Georgia135—updated the voter fraud meme in a way that anticipated Trump’s big lie that millions of illegal immigrants voted in 2016, keeping him from a popular victory. These states want people registering to vote to provide paper proof of American citizenship. That’s usually a birth certificate, passport, or naturalization papers, which not everyone has and takes time and money to get. As with voter fraud, there’s no federal agency that maintains an authoritative US citizenship database.136

A handful of powerful Republicans in these states unapologetically keep pushing for this secondary standard despite seeing variations of this ploy lose in federal court. They know their allies in high statewide office can keep throwing the first punch by implementing new voter requirements and then fighting via ensuing litigation. That’s because voter registration is done at the state level. The fact there is no authoritative federal database of all citizens creates an ambiguity they knowingly exploit. To understand why this is not just odious but could open a major new frontier for GOP-led voter suppression, we have to parse the starting line of voting in America, the registration process.

Unlike most western countries and Canada, voter registration is not automatic for all adult citizens. Most people know they have to register, and if the state doesn’t offer it online then federal registration forms are available at the post office. The exceptions are North Dakota, the only state that doesn’t require any voter registration, and Oregon, which in 2016 became the first state to automatically enroll everyone who was getting a driver’s license. (A half dozen other blue states have taken steps to follow Oregon’s example.)

At first glance, registration seems simple. To be an eligible voter, you must be a citizen, a state resident, and at least eighteen years old. That’s cited in most state Constitutions. Additional requirements often include not being a convicted felon (most states), not judged mentally incompetent, and swearing to uphold the state and federal constitutions.137 The federal voter application form seeks this basic information, which is then copied by election office workers from paper forms into computerized voter databases. The data fields or categories are clear: one’s first, middle, and last name; street address, city, county, and state; political party if you’re joining one; and an identifying ID—usually a state driver’s license or the federal Social Security number.138 Registrants also sign their name, which provides a signature (and signature image) and crucially constitutes a legal oath under penalty of perjury—a major offense.

From this baseline, officials who run elections—usually at the county level—will ensure you get the right ballot with party primaries and correct local and regional races. They will add you to polling place lists (if you are not voting by mail). This is straightforward until snafus emerge with partisan overtones—such as removing infrequent voters from rolls, or moving local polling places without telling voters. But those come later. States also ask people that apply for a driver’s license if they want to register, under the National Voter Registration Act of 1993 (also called the motor voter law). The NVRA requires military recruiters and other state agencies to offer registration. But many states have not done so at their welfare offices—prompting lawsuits. (The NVRA also specifies how state officials are to conduct voter list purges, to protect voters but to remove people who move or die.)

Some constraints appear at this electoral starting line. The first, imposed by states and parties, are registration deadlines. These recur before every election, including possibly the upcoming one if you are a new voter. In 2016, only thirteen states and Washington, DC, had Election Day registration, which allowed any eligible person to show up, register, and vote.139 Two more states, Ohio and Maryland, allow people who come to early-voting centers to do all this. The rest have deadlines lasting from several days to a month before. Some states, like New York, have longer deadlines for party primaries. No one who had not registered six months prior could vote in its 2016’s presidential primary.

Then there are requirements that have nothing to do with one’s legal eligibility to vote. This is where a simple process gets murky. The most obvious is requiring a specific state-issued photo ID to get a ballot. No state constitution says a plastic card is a requirement to be an eligible voter. But come Election Day, there it is in seventeen states, especially in red states.140 One exception had been Arkansas, where its Supreme Court in 2014 overturned a GOP-sponsored ID law. The Court said that was an unconstitutional “additional qualification” and compared it to the state’s segregation-era poll tax. In March 2017, however, the Republican Gov. Asa Hutchinson signed a bill reinstating the photo ID law. He claimed that new legislation was different and would withstand legal scrutiny.141

But the constraint that is likely to assume a higher profile under Trump is the paper proof of citizenship to register. That’s because it surfaced in a state where his attorney general hails from and is the brainchild of the man Trump appointed in May 2017 to be vice-chair of his Advisory Commission on Election Integrity, Kansas Secretary of State, Kris Kobach. Vice President Mike Pence is the panel’s titular chairman. Kobach built his career by targeting the nonwhite populations that Republicans want to suppress in elections and now has a White House–sanctioned podium.142

Paper proof of citizenship emerged a dozen years ago in Arizona. Kobach, then a lawyer and anti-immigrant activist in his late thirties, saw that adding it to the Republican catalog of voting “reforms” could help launch a political career. And it did. He helped draft a ballot measure in 2004, Arizona’s Proposition 200, which included requiring citizenship proof to register for state elections.143 Around this time, Kobach and his allies sued three states for not charging higher out-of-state tuition rates to the undocumented students at state colleges and universities (they lost in court). He later befriended Maricopa County’s anti-immigrant Sheriff Joe Arpaio and helped draft a state law letting police demand proof of immigration status to anyone pulled over in a traffic stop.144 Arizona voters passed Prop. 200 in 2004, starting a legal fight that most people thought ended in 2013 when the Supreme Court threw out most of the law.145 But Kobach—this decade’s Thor Hearne—doesn’t take no for an answer.

During the race for Kansas secretary of state, his campaign website claimed that voter fraud had “burrowed into every corner of our country” and “illegal registration of alien voters has become pervasive” in his state.146 Weeks after taking office in 2011, Kobach convinced his legislature to adopt a tougher voter ID law and to require registrants to provide paper proof of citizenship.147 (They later gave him power to prosecute voter fraud, unlike any other secretary of state.) Kobach found like-minded Republicans in Alabama, Georgia, and Arizona. They did not need to be told the benefits of raising the bar to participate in state elections. In 2009, Georgia had passed its proof of citizenship law.148 In 2011, Alabama passed its law. Arizona Republicans, meanwhile, did not let the Supreme Court’s 2013 ruling stop them from instituting the proof in its elections.

Two years later, this cadre launched a sly maneuver. The secretaries of state in Arizona and Kansas followed a suggestion in the majority opinion written by Justice Antonin Scalia that there might be another way to achieve their goal. The states sued an obscure federal agency, the US Election Assistance Commission (EAC), whose purview included the federal voter registration form.149 These Republicans did not just want stricter voter requirements and applications for their states. They wanted the federal agency to modify its registration form to help them impose the requirement—and give its imprimatur so other states might follow. It sounds like splitting hairs, but state and federal elections are different legal silos. Kobach and his allies were retreating to state’s rights terrain over how they ran their state elections. But they also sought a stamp of approval and help from a federal agency that oversees federal elections.150 In 2016, a Kobach ally who became EAC executive director, Kansan Brian Newby, unilaterally changed the instructions for the federal form to add citizenship demands by Alabama, Georgia, and Kansas. That was met with more lawsuits—where the Brennan Center, representing the League of Women Voters in these states, submitted filings saying 7 percent of voters do not readily have paper proof.151 Their filing said Kobach’s hurdles had blocked thousands of Kansans from voting.

That 7 percent figure is worth repeating. That is what’s at stake in this arcane fight. Preempting another 7 percent of eligible voters who the GOP believes tilt to the left comes after redistricting’s built-in advantage of 6 or more percentage points. It is on top of stricter voter ID laws that add additional 2–3 percent of November election advantage—with a higher percentage advantage against non-white ethnicities. It is apart from the millions of ex-felons whose voting rights have not been restored. These are all ways that the GOP cumulatively targets the opposition. Many Democrats do not realize how these factors add up. The proof of citizenship fight hasn’t gone away because the stakes are huge if the GOP can find a way to nullify signing one’s name as a legal oath to register to vote.

In September 2016, a federal court blocked Newby’s action. In early 2017, a court told the EAC to assess whether Newby had the authority to do what he did.152 That means this fight is not over. There’s more evidence of that conclusion back in Kansas. The ACLU has sued Kobach for a new program called Birth Link, which seeks to automate the proof of citizenship process by comparing voter applications to state birth records. That discriminates against otherwise eligible voters born outside Kansas, one more example of his nativism.153

Like Trump, Kobach has said millions of noncitizens voted in 2016, but he can’t offer any proof—as there is none.154 But in the GOP’s prejudice-filled world of voting, we have seen facts don’t matter—even if research repeatedly proves it. In May 2017, the Brennan Center released a report to rebut Trump’s claims of immigrants illegally voting. It looked in forty-two jurisdictions in twelve states with the country’s largest noncitizen populations. Out of 23.5 million votes cast in those jurisdictions in 2016, election offices could only cite thirty instances of “suspected noncitizen voting,” noting that figure was “0.0001 percent of the votes cast.”155

“In California, Virginia, and New Hampshire—the states where Trump claimed the problem of noncitizen voting was especially acute—no [election] official we spoke with identified any incidents of noncitizen voting in 2016,” the Center said. But during the 2016 campaign and afterward, Kobach stood by Trump’s big lie. You can be sure the proof of citizenship charade will resurface as he cochairs the White House’s “election integrity” commission. While the panel’s work is likely to be ignored like past presidential panels, Kobach has continued to promote outright falsehoods as partisan gospel.

Days after Trump named Kobach to his commission, The New York Times reported that he “declared victory in the fraud wars” by claiming he had unearthed 125 non-citizens out of 1.8 million registered voters in Kansas.156 That’s 0.007 percent of its voters. Many of the noncitizens never voted, the Times said, but reported their mistake to local officials. “Most of Mr. Kobach’s nine fraud convictions involve people who voted in two states,” it said. “Neither a citizenship requirement nor an ID would have prevented those offenses.”

But Kobach did accomplish partisan goals. When a federal court struck down some of his restrictions in 2016, it said these laws “denied more than 18,000 Kansans their constitutional right to cast ballots,” according to the Times. “Whenever I hear Kris Kobach use the words ‘voter fraud,’ what that means in English for regular folks is voter suppression,” Rep. Jim Ward, Kansas House Minority Leader, told the newspaper. “Most secretaries of state see their job to be a fair arbiter of elections. Kris has believed that the secretary of state is a partisan tool to affect the results of elections.”

ANOTHER HIJACKED STATE: GEORGIA

IN THE 2016 CYCLE, THERE WERE other examples of Republican secretaries of state targeting the registration process to suppress votes. Georgia’s Republicans showcased bad behavior in 2016—just as it did in the 2014–15 cycle. Georgia is another state whose complexion would be purple were it not for aggressive efforts by Republicans to preempt voters and stymie voting to keep its rule red. This pattern can be seen locally and at the highest reaches of state government.

One eyebrow-raising local example came in 2015, when white Republicans in rural Hancock County, who are a majority on its county board of elections, sent sheriff deputies knocking on the front doors of more than 180 black voters in the town of Sparta. They were not concerned about real crime; they were questioning voter registrations.157 Their goal in dogging one-fifth of the town’s voters was to help a white mayoral candidate, a lawsuit that followed said. The county attorney, a Republican state legislator, defended the police action by alleging sloppy voter rolls. This was intimidation by whites to keep blacks from voting.

While Sparta was a local drama, a fight with statewide consequences involving registrations broke out that same year between Georgia’s Republican Secretary of State, Brian Kemp, and its House Minority Leader, Democrat Stacey Abrams. Seen from afar, it looked like Kemp was modernizing the process by instituting online voter registration that year. But Abrams was leading an effort called the New Georgia Project that was running traditional voter drives, where canvassers went door-to-door and registrants filled out paper forms. In October 2014, it emerged that more than forty-one thousand of the eighty-seven thousand forms filed by the Project were not going to be processed by Election Day.158

This disclosure was not accompanied by the usual gripe from local officials about voter drives—that activists dump mountains of paper on their desks at the last minute. Instead, Kemp announced he was launching a major voter fraud investigation as one of his state’s biggest drives in years was cresting. That accusation and the bureaucratic stonewalling that ensued was completely disingenuous. His investigation, completed months after Election Day, found problems with twenty-five of the eighty-seven thousand voter forms submitted—0.03 percent. But there’s far more that Kemp did to block voters in the 2015–2016 cycle.

Remember the data fields that comprise what information is required to register—one’s name, address, birth date, and driver’s license or Social Security number? Kemp deliberately politicized a process that is similar to what is used in many states. When people do not register online, local election offices end up typing the information from paper forms into computers and the statewide voter file. Beyond illegible handwriting and typos that occur—and cause some people to not be registered—local officials also do electronic checks to verify the information. States validate a would-be voter’s identity by pinging their driver’s license database and the federal Social Security database using the last four digits of an applicant’s Social Security number. Some also ping prison records to screen for felons. Under Kemp, any unconfirmed match rejected the registrants.

Where this becomes insidious is every one of those databases has had known accuracy problems or shortcomings that disqualify eligible voters. In 2009, the Social Security Administration (SSA) Inspector General’s office assessed how reliable its voter verification was. Compared to “other [Social Security number-based verification] programs used by the states and employers … (the voter registration) no-match rate was two-to-five times higher,” rejecting an additional 16 percent of registrants, it found. Why? That bigger gap was because other SSA programs used the full nine-digit Social Security number, while the voter registration program only used the last four digits. Less precise matching yields more errors.159

In 2005, Congress’s GAO issued a report finding state drivers license databases confuse names, including full names, names with or without middle initials, aliases, etc. “Even a 1 percent error rate on a match validating names, driver license numbers, etc., could generate tens of thousands of bad matches,” the nonpartisan congressional analysts reported.160

The Atlanta-Journal Constitution noted on how this process unfolded in their state in late 2014. “If everything goes right, a match comes back and the voter’s name is sent to the Secretary of State’s Office. But it sometimes does not go right,” they wrote.161 They cited the problems with Social Security and drivers’ license data, and noted why state prison records also were unreliable. “County officials must also ping the state Department of Corrections database, which may lag by up to several months in its information,” the paper wrote. “The Social Security Administration database only comes back as a ‘yes’ or ‘no’ match, giving county officials no help in determining what further information may need to be provided by the applicant. A hyphenated last name can cause hiccups with the state’s identification database, as can unintentional data entry errors by county clerks, said former North Carolina [state] election director Gary Bartlett, who submitted an affidavit on behalf of the voter groups [who sued over the botched processing of registrations].”162

In other words, Kemp did not just masquerade behind the badge of fighting nonexistent voter fraud to thwart a registration drive led by a powerful elected Democrat. He also was winnowing voter rolls to impact the finish line—who can vote on Election Day. And there’s more. Between October 2012 and November 2014, he purged more than 370,000 inactive voters, which exceeded the number of newly registered voters.163 But at the starting line, voter registration, he was knowingly using a shoddy verification process to disqualify or hold registrants in limbo. Using porous data and imprecise analytics produces a politically expedient result: false positives. A lawsuit over Kemp’s matching that was settled in early 2017 found that of the nearly thirty-five thousand registrants whose registrations he canceled between July 2013 and July 15, 2016, 64 percent were black, 8 percent were Latino, 5 percent were Asian, and 14 percent were white.164 Meanwhile, of those forty-one thousand registrants that Kemp kept from voting in 2014, eighteen thousand were approved after the election in which they registered to vote. This is how nuanced and targeted voter suppression works.

Kemp’s tactics, especially using error-prone data mining, are not unique. One of its biggest proponents is Kobach, who, as Kansas secretary of state, oversees the Interstate Voter Registration Crosscheck Program. That project was created in 2005 by state election directors with the goal of identifying voters registered in more than one state and instances of illegal double voting. It does so by matching first and last names, birth dates, and state turnout data.165 It was used by twenty-five states in 2016. You would be correct if you concluded that it surfaces hardly any illegal activity—single-digit instances from states each with tens of millions of voters. But its imprecise methodology generates hundreds of thousands of false positives.

In 2015, Crosscheck helped Kemp identify some 540,000 Georgia voters166 who were in danger of being purged before the 2016 election. That’s one-eighth of the Georgians who voted for president that fall. This points to another fight in the lead up to the election—mass purges by GOP secretaries of state of tens of thousands of infrequent but legally registered voters in Democratic strongholds. In early 2017, Georgia and more than a dozen red states filed a brief at the Supreme Court urging it to hear a case in its fall term over Ohio’s purge of 144,000 infrequent voters in blue epicenters before the 2016 election. These red states sided with Ohio’s partisan mass purge.167 The Supreme Court will hear the case, where Ohio acted after exploiting another ambiguity in federal voting laws.

Meanwhile, the battle between Georgia Secretary of State Brian Kemp and House Minority Leader Stacey Abrams is not over. Both are running for governor in 2018 (as is Kobach in Kansas). But the tactic that Kemp and Kobach engaged in—targeting and freezing out new voters, and partisan purges of infrequent voters—is the next stage in the process where the GOP has an indisputable record of cynically exploiting a simple bookkeeping process.
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THE FINISH LINE

THE DEEPER WE DELVE INTO DETAILS, the more we see the GOP hijack technicalities. One of the most persistent is selectively purging voters, which is when registered voters are removed from voter rolls under the guise of keeping the lists current. When these voters show up to vote in states without Election Day registration, they are told they can reregister for the next election—but they can not vote that day. Many protest and poll workers end up giving them provisional ballots. But those ballots are usually disqualified and don’t count.

There are many legitimate reasons to keep rolls up-to-date by removing names, especially in our mobile society. List maintenance, as it’s called, streamlines the process at the polls, saving counties and campaigns money on printing ballots and mailings, and helps with planning for turnout at precincts. But what should be routine bookkeeping can also be darkly politicized.

There are other recent examples where Republicans combined their propagandistic voter fraud meme and sought to use, or did use, sloppy analytics to target legal voters for mass removals. An especially eyebrow-raising example came from Florida in 2014, when GOP Secretary of State Ken Detzner scrapped a statewide purge after county officials openly rejected his attempt to impose mistake-ridden purge lists on them.168

That rebellion was a remarkable development in the usually compliant world of election officials. But Florida is not just any state when it comes to purges. It got a black eye after the 2000 election for a catalog of dysfunction. One of its worst episodes involved Florida Secretary of State (and George W. Bush campaign cochair) Katherine Harris. She hired a contractor, Database Technologies, to winnow the state’s voter rolls.169 The National Voter Registration Act lays out what counties are supposed to do, which, needless to say, Florida didn’t do. The NVRA says no registered voter is to be removed unless they have not voted in four years—two full federal cycles—and only after postcards were mailed to them advising them they were being placed on inactive lists and could be purged if they do not resume voting.170 The 1993 law also says infrequent voting is not a sufficient reason to be removed from official lists, creating an ambiguity that’s come under GOP attack—but more on that later.

What Harris did was piggyback on another racist legacy, Florida’s lifetime voting ban for felons. While denying the vote to felons has constitutional precedents, it has been twisted in a handful of states to disenfranchise an outsized percent of nonwhites—especially non-violent drug offenders in the war on drugs. In 2000, more than eight hundred thousand Floridians, about 7.5 percent of its voting-age population, had permanently lost their voting rights this way. (The figure in 2016 is double that: 1.6 million citizens, including 21 percent of voting age blacks.171) Harris hired Database Technologies to create a list of “possible” and “probable felons” who were on Florida’s rolls. It presented her office with 82,389 names, which was 1 percent of its electorate. In turn, she instructed county election officials to remove the voters who Database Technologies identified.

“The tallies were wildly inaccurate,” wrote Michael Waldman in his book, The Fight to Vote. “The search used primitive methods, such as identifying voters who share a common name and birth date with someone who had a criminal record.” Thousands of legitimate voters were wrongly purged in the race where the Supreme Court stopped a recount and George W. Bush “won” by 537 votes.172 In his book, Give Us The Ballot, Ari Berman said that “no one could ever determine precisely how many voters who were incorrectly labeled felons were turned away from the polls.” He notes a legal settlement between the NAACP and Florida re-ran Harris’s purge list with “stricter criteria” and found twelve thousand errors.173 More than poorly designed ballots—where hundreds of Palm Beach County Democrats mistakenly voted for Pat Buchanan—the purge was a bigger factor in tilting the odds to Bush via a hidden administrative process.

Fast forward to 2012 when Detzner revived Harris’s script with a twist. He swapped her fear of felons with his fear of noncitizens. Two years before, Detzner, whom Republican Gov. Rick Scott appointed, claimed that there were 180,000 possible noncitizen voters based on state driver’s license records. After pushback by voting rights advocates that number shrank to 2,600, and then to 200, and finally 85 people were removed from Florida’s voter rolls. In 2014, Detzner tried again. This time, he wanted to use a federal Department of Homeland Security database to identify noncitizens, even though the agency said it was incomplete. While Detzner and DHS argued in court, his county election supervisors refused to accept purge lists from Florida’s state election director. Their routine list maintenance process worked, they said. They didn’t need a solution for a nonexistent problem.174

You would think in the relatively small world of election administration that such brazen moves would be known and widely rejected. But across the country, local election officials rarely are that bold—or some agree with the GOP’s goals. In mid-2016, Kim Strach, the North Carolina Board of Elections executive director, also appointed by Republicans, used a PowerPoint demonstration to augment her testimony before her GOP-run legislature. It said 35,750 voters were “registered in North Carolina and another state and voted in both [states for the] 2012 general election,” Greg Palast noted in August 2016’s Rolling Stone.175

Where did her number originate? In part, the Interstate Crosscheck program run by Kobach. Under media scrutiny, Strach backtracked. “We were not suggesting that 35,750 voters had committed any type of fraud,” she told Palast. “There were 35,750 people who voted in North Carolina whose first and last names and dates of birth matched persons who voted in the same election in another state.” Strach was using porous data and knew it. “Despite hiring an ex-FBI agent to lead the hunt, the state has charged exactly zero double voters from the Crosscheck list,” the Rolling Stone article said.

Palast then quoted Mark Swedlund, a “database expert whose clients include eBay and American Express,” who was stunned after looking at Crosscheck’s Georgia and Virginia lists. “God forbid your name is Garcia, of which there are 858,000 in the US, and your first name is Joseph or Jose. You’re probably suspected of voting in 27 states,” he said. Their point is partisan purges based on flimsy data are another large-scale means to take out eligible Democrats when the number of purged voters can exceed margins of victory.

What’s emerged since Palast’s report is that North Carolina, through Crosscheck, had identified 455,891 suspicious voters as of February 2016. In Ohio, it identified 386,092 suspicious registrations. In Michigan, it was 406,268. In Arizona, it was 240,277. In the twenty-five participating states analyzed in 2016, more than 5.9 million registrants were flagged as suspicious by this Republican-led fishing expedition that pretends to protect the integrity of the vote as a supposedly effective administrative bookkeeping tool. These figures are from a March 2017 brief filed at the Supreme Court by Republican former Justice Department officials, including those who led the Bush administration’s voter fraud witch hunts. They urged the Court to hear a case over Ohio Republicans’ mass purge of hundreds of thousands of infrequent voters between 2012 and 2016.176

In June 2017, the Court took the case, which will be heard in their fall 2017 term. In A. Phillip Randolph Institute v. Husted, Ohio’s Republican Secretary of State Jon Husted is appealing a September 2016 federal appeals court ruling that found the purges he ordered violated the NVRA. Husted created a “so-called ‘Supplemental Process,’” the ruling said, to identify all voters who had not voted in two years and put them on a track for removal.177 The Appeals Court said Ohio should not have purged infrequent voters—as many people only turn out in presidential elections every four years. A dissenting opinion said the NVRA was “ambiguous,” because, on one hand it laid out a process to remove voters who did not show up for four years—two federal cycles, but on the other hand it also said voters could not be removed “by reason of the person’s failure to vote.”

This ambiguity was seized and exploited by Husted—just as Republicans in other states seized upon the lack of a definitive federal citizenship database to demand paper proof of citizenship. Under Husted, Ohio has a notorious record for purging voters. As Ari Berman noted in The Nation after the Supreme Court said it would hear the NVRA case, “From 2011 to 2016, Ohio purged 2 million voters from the rolls—1.2 million for infrequent voting—more than any other state.”178 The purges have unabashedly favored Republicans. In June 2016, Reuters reported that twice as many voters were purged in “Democratic-leaning neighborhoods” compared to “Republican-leaning” neighborhoods in the counties where Ohio’s three biggest cities are located—Cleveland, Cincinnati, and Columbus.179

“The disparity is especially stark in Hamilton County, where affluent Republican suburbs ring Cincinnati, which has one of the highest child-poverty rates in the country,” Reuters reported. “In the heavily African-American neighborhoods near downtown, more than 10 percent of registered voters have been removed due to inactivity since 2012. In suburban Indian Hill, only 4 percent have been purged due to inactivity.”

This disparity is another facet of what twenty-first-century voter suppression looks like. Democrats are targeted and peeled away, a few percentage points at a time. After the Sixth Circuit Court of Appeals ruled against Husted in September 2016, 7,500 of the purged Ohio voters were restored. (That’s because the NVRA prohibits removals within ninety days of a federal election.180) But that victory only restored a fraction of the otherwise eligible voters who were removed. It underscores how the GOP benefits by throwing the most destructive first punches in a voting rights war of attrition.

When thinking about Ohio’s purges, Crosscheck’s use in North Carolina, Georgia’s use of imprecise voter verification databases, or Florida’s bid to seize any government file to find noncitizens, one must not only ask why are Republicans doing everything within reach to obstruct voting. One also must ask why are voter file procedures and systems so prone to partisan abuses? Why are they so outdated and unsophisticated compared to private-sector data mining, which tracks people’s identity, address, and contact information, and lets no online search go unrewarded without deluging the searcher with banner ads?

Part of the answer is politicians don’t want to change a system that they mastered—and that serves them. That is also true with the federal campaign finance system. As a result, elections often are kept as a backwater in state and federal budgets. They are underfunded and have aging voting machines that are hardly ever replaced. That takes on added significance when we look at the computer systems used—some of which were targeted by Russians in the run-up to 2016’s Election Day.

But mostly, Republicans don’t want high turnout elections—and that starts with registration. In 2010, I briefly worked with the Pew Center on the States as part of its Voter Registration Modernization Design Working Group. It was clear that states could use better data to verify registrations—such as changes of address from credit rating agencies and the post office.181 It was also clear states could find and register all eligible voters if there was the political will—which Oregon later did. Pew devised a plan for a far better data-mining operation than Crosscheck that top state election officials could convince legislatures to use. It was a way to make rolls more accurate, efficiently managed, and cost-effective. But it wouldn’t automatically register voters, even though it identified all of the eligible but unregistered voters in participating states.

Red state election directors said they could only take eligible voters up to the finish line, but those people would have to cross it on their own. They talked about citizens taking the final affirmative step. That’s as far as sympathetic Republicans went. Under Pew’s blueprint, the participating states would identify all their eligible voters and contact them to urge them to register. It also used better data to maintain voter rolls under the NVRA’s timetable. The system it created, called ERIC—Electronic Registration Information System—was used by twenty states in 2016.182 Some of these states are also in Crosscheck’s network, but do not use Crosscheck’s data due to its shortcomings. ERIC was a reason why 200 million people were registered to vote in 2016. (Notably, no ERIC states are represented on Trump’s election integrity commission led by Kobach.) But registration alone is not the key to winning. REDMAP showed it’s not just about candidates and registrations, but getting a reliable base to the polls in sufficient numbers. Clinton’s presidential campaign showed you could not alienate a sizable slice of your party’s base and get all of them to turn out.

Predictably, as the 2016 election traversed from summer into fall and Clinton led in the polls, Trump began making repeated claims that the election would be stolen by voter fraud. “More than 1.8 million deceased individuals, right now, are listed as voters,” he said, citing Pew’s work.183 Of course, that Pew study never made claims about the dead voting; it was intended to show dead weight that needed to be removed by modernizing how voter rolls are maintained—part of making a case for ERIC. But, as the right-wing blogosphere is wont to do, that statistic was distorted and exaggerated. By January 2017, Trump’s Press Secretary Sean Spicer said, “There’s one report that came out of Pew in 2008 that showed 14 percent of people who voted were non-citizens.” That Pew issue brief, also created to promote the need for ERIC, did not mention noncitizens either.184

But facts don’t matter when it comes to the voter fraud meme: double voters, dead voters, noncitizen voters, whatever. As a former Florida Republican Party chairman, Jim Greer, told the Palm Beach Post in 2012, voter ID laws and cutbacks in early voting were “done for one reason and one reason only,” to suppress the Democrats. Greer remarked Florida’s Republican political consultants “never came in to see me and tell me we had a fraud issue. It’s all a marketing ploy.”185

America is nothing if not a marketing society. It’s unclear how much Trump’s revival of the voter fraud meme motivated his voters, apart from inflaming anti-Clinton sentiments among swing voters or preaching to the GOP’s converted. A poll in mid-September 2016 from the Washington Post–ABC News found that nearly half of registered voters across the country believed voter fraud occurs “somewhat” or “very” often. As The New York Times editorialized about that finding, “Another 26 percent of American voters said that fraud ‘rarely’ occurs, but even that characterization is off the mark. Just 1 percent of respondents gave the answer that comes closest to reality: Never.’”186

By October, Trump wasn’t just tweeting, “Stop Crooked Hillary From Rigging This Election!” He was trying to recruit “Trump Election Observers” to police the polls. As in past presidential years, Trump was sending out a call for GOP loyalists to go to precincts in blue strongholds and challenge the credentials of anyone who didn’t appear to them to be a legitimate voter. There’s a long history of Jim Crow-era incidents of this ilk. But beyond the GOP putting up billboards in recent cycles in minority neighborhoods in battleground states187 threatening arrest should someone not present the proper voter ID—another lie—this is more bark than bite. Still, there were a few overt voter vigilantes in 2016.

VOTING VIGILANTES

MOST POLICE-THE-POLLS THREATS REMAIN JUST THAT—THREATS to discourage voting. But North Carolina saw a notable vigilante effort as the 2016 Election Day approached. A longtime right-wing activist, Jay DeLancy, who runs a group called Voter Integrity Project of North Carolina, targeted thousands of voters to be purged from three counties with large black populations. What he did is called caging—a tactic the Republican National Committee was caught doing in the 1990s, and signed a federal consent decree agreeing to stop. In 2013, DeLancy told a local weekly newspaper, “I can’t be a Republican and do what I’m doing.” But, of course, he is a Republican—and an activist in a state where party and race overlap.188 DeLancy said TrueTheVote, a Tea Party-based group that started in Houston, Texas, and sees itself as a polling place posse, had inspired him. TrueTheVote subsequently failed to go national in 2012.

Delancy’s group specialized in a tactic that’s an electoral mugging. They sent postcards to addresses of registered voters in three key counties—people who had not voted recently. The postcards said, “do not forward” and thousands were therefore returned. They took those cards to county election offices as “evidence” to challenge those voters’ registrations. The NAACP heard about this and sued. One week before the 2016 election, a federal judge ordered the counties to restore 6,700 voters.189

US District Judge Loretta Biggs ordered the State Board of Elections to restore voters who had been purged within ninety days of the fall election.190 Needless to say, county election boards knew the NVRA’s procedures—it’s been law since 1993. They should have ignored DeLancy’s vigilantism. However, the voter suppressor, in remarks that echoed Kobach’s ongoing proof-of-citizenship gambit, hewed to a state’s rights line. “The state did nothing wrong with following the law. We did nothing wrong in following the law,” DeLancy told the Associated Press. The wire service wrote, “he hopes the federal voting rules that Biggs cited in her ruling are ultimately challenged.” DeLancy had plenty of company among North Carolina’s voter suppressors. At the GOP-run State Board of Elections, staff attorney Josh Lawson said it would comply with the court order but might “appeal facets of the ruling, potentially after the election.”

Sloppy partisan purges, using bad voter data in accusatory ways, taking preemptive steps to deprive others of voting rights—these tactics are taken for granted by fervent Republicans in North Carolina and elsewhere. They persist despite forceful court rulings in the past two years, starting with rejecting race-based gerrymanders in North Carolina, Texas, Alabama, and Virginia. Federal Courts have overturned other anti-voter laws in states like Wisconsin, Pennsylvania, and Kansas. But North Carolina stood apart in 2016—even surpassing Texas, where courts have struck down laws as racially discriminatory and Republicans keep trying to reinstate them.191

In July 2016, a federal appeals court threw out five North Carolina anti-voter laws that its opinion said “target African-Americans with almost surgical precision.” These included a more restrictive voter ID requirement, reduced early-voting options, and fewer registration opportunities, from eliminating same-day registration to blocking teenagers from registering before they turn eighteen. All were adopted after the Supreme Court gutted the Voting Rights Act in 2013.192 Less than a year later in spring 2017, the Supreme Court refused to hear the state’s appeal—saying it would reserve the right to return to those issues another time, but not in a state with such messy politics. Later that term, the Court ruled in two cases that North Carolina’s redistricting was illegally racist—for two House seats and twenty-eight state legislative seats.193

What unfolded in North Carolina as the 2016 election crested was as brazen as any of the Republican actions to seize or hold power this decade. It showed that as the pendulum swung back toward voting rights, the GOP had no reluctance to impede nonwhites and Democrats from voting, to disqualify their votes, and to overturn results. North Carolina’s story is even more remarkable because before REDMAP targeted it in 2010, it had the most progressive and inclusive voting laws in the South. It was politically purple, but the Republicans viciously rolled back the clock to turn its complexion red.

All of that was apart from what the Russians may also have been doing in North Carolina by targeting its voting systems. As of late spring 2017, there were questions if hacking could have scrambled voter registration data and e-poll books in Durham County, which may have led to computer breakdowns, delays for voters, and the necessity for poll workers to turn to paper ballots.194 When asked what caused that those snafus, Durham County BOE staff quickly rejected hacking and blamed “user error.”195 That’s voters and poll workers—anyone but those actually responsible for managing the voting systems.
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THE PLAYBOOK: DO EVERYTHING

AS THE ELECTION CAME TO A close, other factors outside of the fine print of voting undoubtedly helped Trump and the GOP. These included former FBI Director James Comey announcing in late October that the bureau was reopening its investigation into Clinton’s handling of her classified email as US secretary of state, her campaign’s decision not to step up Clinton’s visits in Michigan and Wisconsin, the still-simmering rifts between her supporters and the Sanders camp, and the continuing leaks of Clinton campaign emails by Wikileaks—which federal intelligence agencies blamed on Russian hacking. Meanwhile, beyond Trump’s taunts to “Lock her up” and rants that Democrats always steal millions of votes,196 the GOP in a handful of states kept returning to the voter fraud meme to tilt the results their way.

States we haven’t discussed much, like Arizona, enacted new barriers to complicate the process. In mid-2016, Arizona made it a felony to collect and turn in another person’s absentee ballot. That targeted seniors, especially in Latino communities. Indiana deputized party officials to patrol polling places and demand voters to show their IDs, another intimidation tactic. In Marion County, where Indianapolis is its largest city and many blacks live, GOP election officials only opened one early voting site, compared to more than twenty in adjacent white suburban counties.197 In all, fourteen states had new restrictions on the process as Election Day approached.198 In North Carolina, where a federal court in July 2016 threw out anti-voter laws passed after the Supreme Court gutted the Voting Rights Act, the state’s GOP drew on its playbook and showed no tactic was too shameless when power was at stake.

As the November vote approached, North Carolina’s Republican-dominated government and election bureaucracy were already ignoring the federal court ruling that its post-VRA laws were illegally racist. It revived Jim Crow era tactics simply making it harder to vote. Black turnout was down 16 percent during the first week of early voting because “in heavily black counties, there were 158 fewer early polling places,” The Nation’s Joan Walsh reported.199 On Monday before Election Day, the state party issued a release bragging about this result. “African-American early voting is down 8.5 percent from this time in 2012. Caucasian voters early voting is up 22.5 percent from this time in 2012.” The GOP spun this as a sign that Obama’s coalition was “crumbing.”200

It’s worth revisiting fine print in that July 2016 court ruling because it is microcosm of the motives and strategies embodied in the GOP’s war on voters during this decade. Despite its extreme redistricting in 2011, US Court of Appeals Judge Diana Gribbon Motz wrote that North Carolina was trending purple until the Supreme Court gutted the VRA in 2013. “African American registration and turnout rates had finally reached near-parity with white registration and turnout rates. African Americans were poised to act as a major electoral force,” she wrote for the three-judge appeals panel.201

Nonetheless, the state’s Legislature and governor moved “within days” to pass laws that “target African-Americans with almost surgical precision … and, in fact, impose cures for [alleged voter fraud] problems that did not exist,” the ruling said, recounting the history. It then cited another federal ruling about similar illegal tactics in Texas—that state’s post-VRA voter ID law—where “the state took away [minority voters’] opportunity because [they] were about to exercise it.”202 That’s as clear an affirmation of institutional racism in elections as any federal court is apt to make.

Judge Motz didn’t stop there. She named the Republicans’ motives: To roll back the clock to segregationist days. North Carolina’s GOP had been waiting years to do this. Between 1980 and 2013, the DOJ had rejected “Fifty proposed election law changes,” the ruling noted, while voting rights groups had won fifty-five cases under the Voting Rights Act. “The legislation came into being within days of North Carolina’s release from the pre-clearance requirements of the Voting Rights Act. That long-ago history bears more heavily here than it might otherwise,” she wrote for the majority.203

Motz’s opinion would not call the GOP outright racists: “Our conclusion does not mean, and we do not suggest, that any member of the General Assembly harbored racial hatred or animosity toward any minority group.” But it did say that the GOP laws targeted “voters who, based on race, were unlikely to vote for the majority party.” That contradiction is imbued in southern politics—taking a genteel stance that a person is not racist even if their actions have racist consequences. But the ruling’s footnotes were not blind to that reality and showed some Republicans were unabashedly power hungry, racist, or both.

Judge Motz’s appeals court ruling came in response to a lower federal district court ruling that upheld the anti-voter laws passed immediately after the Supreme Court gutted the VRA. The appellate court chastised the district court for acting as if it was still 1955 and segregation reigned.

“The district court took no issue with one of the Legislature’s stated purposes … to ‘move the law back to the way it was,’” Motz wrote. The accompanying footnote was stunning.204 It quoted a “Republican precinct chairman who testified before the House Rules Committee that the photo ID requirement would ‘disenfranchise some special voting blocks [sic]’ and that ‘that in itself is the reason to vote for the photo ID, period, end of discussion.’” That GOP precinct chairman was Don Yelton, an AM talk radio host who called himself the Rush Limbaugh of western North Carolina. He told Comedy Central’s The Daily Show in late 2013, “If [the law] hurts the whites so be it. If it hurts a bunch of lazy blacks that want government to give them everything, so be it.”205

“The sheer outrageousness of these public statements by a party leader does provide some evidence of the racial and partisan political environment in which the General Assembly enacted the law,” that footnote ended, returning to the cautious wording of federal court decisions.206 As expected, North Carolina’s GOP vehemently denounced the court and ruling, saying Democrats had appointed Motz and her colleagues.

But they were not the only red state getting slapped for anti-voter actions in 2016. The same day of the North Carolina ruling, federal District Court Judge James Peterson struck down some Wisconsin laws, writing “a preoccupation with mostly phantom election fraud leads to real incidents of disenfranchisement.”207 A week earlier, Texas reached a settlement with the DOJ and civil rights groups to loosen its new voter ID rules after being sued for racial discrimination.208 For a moment, it seemed like the pendulum in this decade’s voting rights war was swinging back in the direction of civil rights.

These rulings should have been the end of the story, but they were not. As Election Day neared, North Carolina was like many states. Despite a close governor’s race, Clinton and its Democratic US Senate candidate, Deborah Ross, a former state ACLU director and state representative, were ahead in polls. Reporters like The Nation’s Walsh were upbeat about “a new South led by North Carolina.” She mentioned repeated visits by President Obama and the First Lady, by Vice President Joe Biden, and by Bill Clinton to fight “powerful headwinds, given the state’s herculean efforts at voter suppression.”209

We know what happened. On November 8, Clinton lost the state by nearly 4 points. Ross, like the five other Senate candidates who were key to regaining a majority in that body, also lost. In the governor’s race, the incumbent Republican, Pat McCrory, was trailing the Democratic state Attorney General Roy Cooper. As results trickled in—each county had to count its regular ballots, provisional ballots, absentee, and overseas votes—McCrory’s campaign consultants began accusing Democrats of voter fraud. Hundreds were named as illegal voters in vote-contesting filings and were smeared in the press. The state party filed an emergency motion with the US Supreme Court, under a complex theory it might get a ruling throwing the selection of the next governor to the GOP-led legislature.210

These moves showed that just when you thought the election might be over, it’s not. The same was also true for Democrats across the nation who did not understand why Clinton lost—especially after polls showed her leading despite Comey’s resurrection of the FBI’s investigation. In Michigan, more than seventy-five thousand ballots were initially reported on the state’s website as missing presidential votes. That state had the nation’s tightest finish, with eleven thousand votes separating Clinton and Trump. In Wisconsin, where a tough voter ID law was in effect for April’s primaries but thrown out by a federal judge in July, Trump won by nearly twenty-three thousand votes. Milwaukee County, with its largest population of blacks and tens of thousands of students, cast sixty thousand fewer votes than in 2012. (Only two years before, another court noted that an estimated three hundred thousand Wisconsin residents, mostly poor and students, lacked required IDs to get a ballot.) And in Pennsylvania, voting machines in dozens of counties that went for Trump were entirely paperless, which meant that there was no way to audit or verify the reported result.211

As the campaign peaked, Clinton was crestfallen by Comey’s investigation, preoccupied with Russian interference, and believed that she was ahead in key Midwestern states—Michigan and Wisconsin. Her campaign sent Clinton and its resources elsewhere. These observations and miscalculations are detailed in the 2017 book Shattered: Inside Hillary Clinton’s Doomed Campaign by Jonathan Allen and Amie Parnes.212

What’s not in that book and most post-2016 accounts is how Democrats, including many Berniecrats, voted for Clinton—even if it was more out of opposition to Trump than affirmation of her. But she was an insider in a season favoring outsiders. The Democratic establishment anointed Clinton expecting she would be facing ex-Florida Gov. Jeb Bush. Nonetheless, many coastal Democrats rallied and believed she was more progressive than her husband. Wall Street, Silicon Valley, and even northeastern Virginia, where Pentagon contractors and federal employees live, saw her as a technocrat who understood them. But across interior America, Clinton was unconvincing for many reasons. Those ranged from her cautiousness on the stump to decades of being pilloried as an elitist, liberal feminist by right-wing media in those regions. Too many women, let alone men threatened by strong women, rejected her.

All these factors, which politically attentive Americans are aware of, played into Trump’s favor. But what is overlooked in those cultural and political analyses is how the stubborn Republican game plan of doing everything to rig the rules and tilt the field comes into play when contests are tight and the turnout is less than a landslide. The 2016 election didn’t see the turnout waves and popular vote margins of victory that Obama inspired in 2008 (9.5 million votes) and 2012 (5 million votes). While her 2.9 million popular vote victory was bigger numerically and percentage-wise than John Kennedy’s in 1960 and Richard Nixon’s in 1968, it wasn’t sufficient to translate into an Electoral College victory in 2016.

Republicans turn to a do-everything strategy because our elections are so decentralized. There are ten thousand jurisdictions overseeing one hundred thousand Election Day precincts nationwide—to say nothing of states that vote early and vote by mail. It is virtually impossible to predict the final swing precincts, in the swing counties, in the swing states. No pundit, pollster, or data analytic expert accurately foresaw where she would fall short by tens of thousands of votes compared to Obama in 2012.

That’s why Republicans deploy such a vast playbook of starting line advantages, such as extreme redistricting giving them upwards of a 6–8 point lead, and other barriers such as strict voter ID laws that also shave another 2–3 percent off of Democratic voting blocs in November (and even more in the primaries). Nobody precisely knows where the fault lines will appear in a country with 137 million presidential voters, especially in a year like 2016 with no final battleground state—unlike Ohio in 2004 and Florida in 2000.

While Democrats were mortified with the outcome—Trump’s victory and the Democrats’ loss of the Senate—the travesties didn’t end on Election Night. They continued when Americans wanted to know what happened, including who voted for Trump and why. They found elections are filled with additional opacities, namely, a non-transparent vote verification process, and partisan and institutional reluctance to recount close elections.

That absence, after a race that never seemed to end, was another antidemocratic feature of our system of voting. When citizens are left grasping for facts and officials don’t or won’t provide them, then the most cynical, biased, and conspiratorial forces win. Voters deserved to know who voted for Trump and trust that counts were accurate—or realize why voting machinery is unreliable. The Green Party’s recounts sought those answers, and they were blocked on almost every front.


SECTION III

THE RECOUNTS
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WHAT HAPPENED?

NO DEMOCRAT OR PROGRESSIVE NEEDS TO be reminded how they felt on 2016’s Election Night. During the day, precinct exit polls by a national media consortium of the print and broadcast outlets reported a tight race but likely a Clinton victory. But as results trickled in and states assumed to be reliably blue lined up behind Trump, and the GOP took control of Congress, disbelief and shock set in. At about 11:15 PM Eastern, the AP called North Carolina for Trump. A half hour later Fox News called Wisconsin for Trump. Clinton was ahead in Pennsylvania, but her strongholds had all reported and Trump was gaining. At midnight, David Simas, Obama’s White House political director, called Clinton Campaign Manager Robby Mook and urged them to not “drag this out.”213

Clinton wouldn’t concede until the next morning. Immediately across America, voters, campaign volunteers, and others who did not imagine a Trump victory and GOP sweep, did not accept this result. The public, especially Democrats, wanted to know what happened, what went wrong and hoped there might be some way to prevent Trump and GOP from taking power in January 2017. An angst-filled campaign ended with even more angst.

Just when explanations and understanding were needed, mainstream media failed to deliver. The biggest outlets, which for months hawked their latest polls as gospel, did not discuss what they had missed or misreported. Nor did they consider pausing to verify the results in swing states, where, only days before, polls had projected Clinton as winning. Instead, the outlets did what they always do in the aftermath of close and controversial elections. They seized upon an easy narrative to explain away the results, while ignoring a genuine desire for actual proof. The most seized-upon narrative was low-income, working-class whites came out for Trump in a spasm to preserve their place in an increasingly diverse nation. (By mid-2017, academics found Trump’s base was white but was not low-income; most lacked college degrees but two-thirds made more than $50,000 (just below America’s median household income), with a third making more than $100,000.)214

What ensued after November 8 was schizophrenic. Beyond the GOP hyping Trump’s win as a mandate and Trump blaring he would have won the popular vote if millions of immigrants had not voted illegally—a lie—state election directors saw November 8 as a wide success. Compared to 2012, the top officials said there were fewer delays and polling place problems. Across the country, voting in communities of color and white areas was more similar than not, they added, applauding themselves.215 These same officials spent the fall downplaying reports that Russians had breached their computerized voting systems. By spring 2017, it emerged that thirty-nine states were targeted and one had been penetrated—more than anyone reported during the election. But Election Day did not produce obvious telltale signs of interference, such as outsized requests for provisional ballots by voters not on precinct lists.216 The officials overseeing elections wanted to slam the door on 2016, sweeping under the rug the less visible, antidemocratic, poorly performing, or possibly malicious features of the election. They turned to certifying the results and taking vacations.

That landscape left a handful of voting rights activists, constitutional lawyers, computer science experts, and journalists looking for answers and explanations—or offering their own. Chris Thomas, who retired in early 2017 after thirty-six years as Michigan’s election director, called these people “wonks,” “crusaders,” and “professional irritants” in an exit interview with a trade publication, reflecting how many in his profession see these advocates.217

Nonetheless, one of the first analyses to emerge came from a cadre of election integrity activists who, since 2004’s presidential election, have been tracking discrepancies between media exit polls and the Election Night results. (These counts are not the official totals that come days or weeks later, but unofficial ones used by the media to project winners and by the candidates to declare victory or concede.) These activists emphasized that international election observers use exit polls as a big clue for detecting fraudulent results. They were astonished. As Election Defense Alliance cofounder Jonathan Simon wrote, “By early morning [November 9] I had begun circulating tables documenting the most egregious ‘red shift’ exit poll to vote count disparities ever recorded in the computerized voting era. Even for those accustomed to the mysterious and pervasive rightward shifts between exit poll and vote count results, the results were eye-popping.”218

By “red shift,” Simons meant exit polls that predicted Democratic victories in contrast to results adding up to a Republican sweep. He wrote, “Ohio had shifted from an exit poll dead heat to an 8.1 percent Trump win; North Carolina from a 2.1 percent Clinton win to a 3.6 percent Trump win; Pennsylvania from 4.4 percent Clinton to 0.7 percent Trump; Wisconsin from 3.9 percent Clinton to 0.7 percent Trump; Florida from 1.3 percent Clinton to 1.2 percent Trump; and Michigan from a dead heat to 0.3 percent Trump … If the exit polls rather than the vote counts were accurately capturing voter intent, the Electoral College majority would have gone to Clinton and it would not have been close.”219

Simons and his colleagues were grabbing at the only available information to question whether the counts had been hijacked. Needless to say, they believed that it had. Election officials ignored them, as did the media consortium and its pollsters. As has been the case for years, the consortium refused to release any raw precinct-level data. (During the day, they revise projections to reflect a better picture of electorate.) As number crunchers on list-serves screamed this was proof of yet another stolen election, exit pollsters countered these activists were gadflies reading too much into imperfect exit polls. (One of their team who conducted exit polls in Berkeley, California, the publisher of Ballot Access News, Richard Winger, told me that no voter he interviewed said that they had voted for Trump—but there were several who did in the official count at his precinct.) The exit poll discrepancy stalemate left a trail of dots that could not be connected without more proof, which was not forthcoming.

Another early line of inquiry came from computer scientists and voting rights lawyers who were not convinced that foreign or domestic hackers—Russians or Republicans—had not targeted and planted malware that fractionally readjusted the electronically tabulated counts. Barbara Simons, a retired IBM programmer, past president of the Association for Computing Machinery, advisor to the US Election Assistance Commission since 2008, and board chair of the advocacy group Verified Voting, suspected there was more going on than what the White House and federal intelligence agencies said. James Clapper, then National Director of Intelligence, said the spy agencies had concluded that the Russian government was behind the hacks and thefts of emails from the Democratic National Committee and Clinton campaign that were posted on Wikileaks. While that theft and publication served its purpose as anti-Clinton propaganda, FBI Director Comey and President Obama said the voting machinery was separate, secure, and that the vote count could be trusted. Simons knew the machinery was not secure. For more than a decade, her colleagues had routinely used voting machines in university classrooms to demonstrate hacking. Some reproduced those same experiments in congressional hearings as far back as 2006, where she was among those testifying to the House Committee on Administration.220

Barbara Simons talked to associates in North Carolina. In blue epicenters like Raleigh-Durham, there had been problems with electronic poll books producing precinct voter lists. She knew that the private contractor that had maintained that database and other state voter registration databases—Florida-based VR Systems—had been hacked by Russians.221 Simons wondered if Russian hackers had scrambled North Carolina’s poll books. As Steve Friess wrote in a lengthy piece in February 2017 for the New Republic, five days after November 8, Simons, Amy Rao—a Silicon Valley CEO and Democratic fund-raiser, and David Jefferson—a computer scientist at Lawrence Livermore National Laboratory—got John Podesta on a conference call to urge he “call for an official review of the election results.”222

The scientists made the case that has been the baseline for more than a decade in activist circles seeking transparent and verifiable elections. The voting machines and tabulators installed after Florida’s 2000 disaster with computer punch cards were aging, prone to inaccuracies, easily breached by hackers, maintained by private companies with partisan leanings, and, in a quarter of the country where voting systems were paperless—like most of Pennsylvania—impossible to recount. Podesta asked if they had proof the vote had been stolen. They replied no, but said a targeted audit of key counties and states would affirm who had won. Podesta demurred.223

Meanwhile, another line of inquiry was developing. John Bonifaz, a voting rights attorney who won a MacArthur “genius” award in the 1990s, also saw anomalies. Bonifaz was not another attorney frustrated with the prospect of a Trump presidency. He was the Green Party’s lead attorney in their 2004 presidential recount in Ohio. (He also represented the Libertarian party.) When he realized that the Greens’ 2016 presidential candidate, Jill Stein, could file for recounts if she and her party acted quickly, Bonifaz took on convincing her and trying to raise the legal fees. I’ve known John for two decades and wasn’t surprised when he called a week after Election Day and asked whether I could write an article that suggested a recount could address serious questions.

“A lot is happening. We’re looking at anomalies beyond the exit poll questions. We’re looking at potential recounts in several states—not audits, but recounts,” he said. “Jill Stein, on Sunday, said she’s prepared to take this on. Only candidates can ask for recounts. She’s willing to do it.”

Bonifaz explained the filing deadlines and trail they hoped to follow. In Wisconsin, he said paperless machines had markedly different victory margins than scanned paper ballots. In Michigan, the secretary of state’s office reported eighty-seven thousand paper ballots lacked presidential votes—almost double the number from 2012. (That would soon be adjusted to 75,335 undervotes.) In Pennsylvania, sixteen counties were using the same vote-count tabulators that computer scientists had shown a decade before were hackable. Bonifaz cited VR Systems’ work in North Carolina and said there were questions about whether volumes of absentee ballots could be fabricated in Michigan, Wisconsin, and Pennsylvania. He wondered if the VR Systems hack could provide a pathway where election workers would unwittingly transport malware from voter registration databases to separate vote-counting computers. “That’s the theory. It’s strong enough for us to use as a basis for a recount,” he said.

On November 18, AlterNet published my story suggesting that lingering questions were raising the prospect of filing for recounts in several states.224 While Bonifaz tried to raise money for the filings, which were estimated to cost several million dollars, I reached out to state officials and others I knew from my work with Pew to see what they were hearing and knew. They frowned on Bonifaz’s theories as dots that would not connect, even as they said they also were trying to figure out what had happened. “People are flailing and looking for something,” a former official who ran elections in blue and red states said. He was skeptical that recounts would change anything, but suggested the Greens look at the machines’ “logic and accuracy” tests. (Activists counter that’s insufficient, as it doesn’t reflect what happened on Election Day.)

“If they don’t have them, that gives you something to poke at then,” he said, before making what turned out to be the most prescient point. “What judges are looking for when you file suits is real evidence that results should be overturned. It has to be so screwed up that a judge will overturn it. That’s not the same as a recount … recounts don’t prove much.”

Later that week, in the small world of election activists, it was inevitable that Bonifaz and Simons would join forces to again try to persuade Podesta to help—privately if not publicly. The Clinton campaign, like John Kerry in Ohio in 2004, met their voters’ desire for answers with silence, not even suggesting they were evaluating the outcome. Alex Halderman, the director of the Center for Computer Security and Society at the University of Michigan, had listened to the first conference call with Podesta while aboard a flight. Afterward, he recruited thirty nationally known computer security experts and statisticians to join him to discuss possibly auditing the results. Some wanted to hand count seven hundred thousand ballots in twenty-nine states, saying such selective audits would provide certainty about the election. Others said auditing ten states could suffice. As the New Republic noted, the prospect of audits was more of an academic opportunity to examine the machinery than a legal procedure that could overturn results. Nonetheless, Halderman and the experts added credibility. A second conference call was held with Podesta, longtime Clinton adviser Jake Sullivan, DNC general counsel Marc Elias, and others.225 By this point, Bonifaz was hoping the Clinton campaign—which had taken no public position—would quietly point major donors his way.

However, that didn’t happen either. Instead, news of the conference call slipped out and was reported by New York magazine, which named Bonifaz and Halderman as coleaders of a likely recount effort. It wrote they “found persuasive evidence that results in Wisconsin, Michigan, and Pennsylvania may have been manipulated or hacked.”226 Needless to say, that breathy assertion was quickly seized upon by many—from Democrats in Congress to journalists to voters everywhere—as an offer of hope that somehow the election results could be challenged or even reversed. Bonifaz asked me to hold off on writing more about formally filing in those states, as he was trying to raise millions for filing and legal fees.

As the Thanksgiving holiday neared, he wasn’t succeeding. Stein and the Greens decided to try to crowdfund the effort by turning to their grassroots base and frustrated voters. To everybody’s surprise, starting midday Wednesday and continuing over the weekend, the Greens raised $7.3 million in donations from 161,000 online donors, and began recruiting what became ten thousand volunteers.227 That unprecedented response for an unprecedented multistate presidential recount was treated with scorn and suspicion by mainstream media and the Republicans’ top propaganda outlets, Fox News and Breitbart.com.

Even though it was starting late—two weeks after Election Day—the recounts held a faint prospect of getting some answers. Namely, were the votes cast accurately and legitimately counted? That would begin to reveal which communities had surprisingly supported Trump and the GOP, abandoned the Democrats, or had not voted at all. What ensued frustrated all those expectations. As Stein wrote in an email blast on the eve of Trump’s inauguration, “We had little idea how hard the political establishment would fight against transparent, accountable elections.”228
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THE FINAL SWING STATES

THE BIGGEST PLAYERS IN OUR ELECTIONS—STATE administrators, political parties, the press, voting technology companies—all take it as gospel that the system is as democratic, above board, and as free from malfeasance and error as any major endeavor can be. That credo becomes an excuse to defend a status quo that serves them differently, even as power shifts. Nowhere is this more forcefully seen than with the subject of hacking or electronically stealing votes.

To dismiss hacking as trivial or conspiratorial in 2017 is naive. Yet that’s been the line for years—continuing even as Russia got caught stealing DNC and Clinton campaign email, fabricating emails from contractors sent to election officials, and getting inside the Illinois voter registration database.229 As ex-CIA and NSA Director Michael Hayden told a Heritage Foundation audience in October 2016, hacking adversaries’ electronic data is old hat. “I have to admit my definition of what the Russians did is, unfortunately, honorable state espionage,” he said. “A foreign intelligence service getting the internal emails of a major political party in a major foreign adversary? Game on. That’s what we do. By the way, I would not want to be in an America court of law and be forced to deny I never did anything like that as director of the NSA.”230

Closer to home, police regularly use hacking technology to intercept and capture online, Wi-Fi, and cell phone-band communications, including devices where the FBI has gone to court to try to keep a lid on sales to departments. These are the same data pathways that voting machines use to report precinct results to central tabulators.231 More concretely, former state election directors have told me that state motor vehicles databases, which are linked to voter registration databases, are hit routinely—“on a weekly basis”—by overseas hackers, especially from China. There is a false equivalency in the media, which covers GOP claims about voter fraud extensively—even though it barely exists, while ignoring hacking of government systems including those tied to voting and elections. There is an establishment bias that does not want to admit that shortcomings can undermine public trust in elections, instead of proactively addressing them and showing the results can be trusted.

The central problem in this sphere is that there haven’t been any serious public examinations, ever, of looking for hacking in voting systems in the immediate aftermath of nationwide elections for the purpose of possibly overturning results. Some academics say it would be impossible to trace malware that fractionally adjusted vote totals at key central tabulation nodes, because these bits of code can erase their electronic footprints. Others say it’s still worth looking at. Either way, the voting machinery, with few exceptions, is privatized, protected from scrutiny as trade secrets, and maintained in most counties by contractors. All that feeds the accurate characterizations that it is an unnecessary black box. None of this is reassuring.

Still, I do not first plant myself in the company of those who say nothing else in elections matters if votes can be electronically stolen, because that is ignoring too many other antidemocratic features. It’s not an either-or choice. The GOP’s attacks on voting are politically shrewd but administratively crude. They take aim at broad swaths of the electorate in a do-everything strategy, because elections are so full of unanticipated twists and turns.

Just as crucially, in more than a dozen years of covering electoral nuts and bolts, I have never seen sufficient proof of major federal elections being stolen electronically. By proof, I mean beyond inferring conclusions from suspicious data points such as exit poll discrepancies, or documenting dubious behavior like Ohio’s GOP secretary of state posting the 2004 results on a state website where the RNC had backdoor access to its server; and thus access to what was posted for the media and public. (I helped break that story. George W. Bush came from behind to defeat John Kerry after Ohio’s results were frozen for ninety minutes.)232 To know that the rest of the voting process has been micro-targeted by the GOP for partisan gain but to think that voting machines and tabulators are immune or sacred would be illogical. There may be proof of hacking that fractionally adjusts vote counts, but we just haven’t seen it. This fraught terrain set the stage for 2016’s recounts.

What the Greens wanted was to verify the vote by having the country’s most respected computer scientists look inside the black boxes and share what they found. “History came knocking—who was I to say no to this effort,” Stein said. Also, her party had a track record, unlike the Democrats. In Ohio in 2004, the Greens’ involvement in the recount led to some structural reforms, at least by then Democratic secretaries of state in Ohio and California. Those states started a national wave of slowly replacing entirely paperless voting systems with hand-marked paper ballots that were electronically scanned, but could be manually examined in recounts and audits. Michigan used paper-based systems in 2016. That’s also true for Wisconsin, except for touch screens with printouts for voters with disabilities. Pennsylvania mostly used the oldest entirely paperless systems.233

The Greens never came close to looking inside. As Stein summarized in her preinaugural email to donors,

In Michigan, Trump’s GOP cronies stopped the recount [after one-third of the state reported] despite—or maybe because of—revelations about major problems with the vote count, particularly in under-resourced black and brown communities. In Wisconsin, although the law was on our side, many low-income communities of color most vulnerable to tampering never got the hand-count needed to verify the vote. But the worst mess was in Pennsylvania, where over 80 percent of voters use touch-screen machines with no tangible paper backup. These paperless voting machines are so vulnerable to hacking and so difficult to verify that they have been banned in most states.”234

What emerged from the recount were more partisan attacks that were on par with the most antidemocratic features of the primary season and General Election. In Michigan, Bill Schuette, the Republican attorney general, led the legal charge on Trump’s behalf to convince its courts to stop the recount, because, among other arguments, Stein had no real chance of winning. What was overlooked in that argument was the most easily answered question surrounding the state with the closest margin between Clinton and Trump—why did seventy-five thousand ballots lack presidential votes? Most explanations were deeply unsatisfying, amounting to, as Philip Bump wrote in the Washington Post in December, “It happens.” He reported that nationally, 1.7 million people in thirty-three states cast no presidential vote. Michigan was in the bottom third of states, percentage-wise.235 What Bump and many mainstream media reporters never argued was that a hand recount of paper ballots, not just running them through high-speed scanners, would not just reveal whether those ballots missed votes. It would reveal where Trump’s base was, where people who skipped voting lived, and other important facts that would have helped the country move forward.

The highest-profile snafus that emerged in Michigan’s brief recount were in Detroit. There, it became apparent that the city’s elections were a mess. More than half the precincts were barred from the recount because the number of ballots inside tabulator bins did not match the number of voters written on the outside of those bins by poll workers. As Jan BenDor, the Michigan Election Reform Alliance’s statewide coordinator, noted at the time, the state has a 1954 law giving full power to local officials to look at all the ballots in recounts. But state election officials, pressured by Republicans in constitutional offices, countered that a 1979 administrative rule prevented them from doing so. Many progressives and civil rights attorneys saw that decision as institutional racism, treating Detroit separately and unequally.236 When Secretary of State Ruth Johnson published a report on Detroit’s election woes in 2017, the incongruities were mostly blamed on poll workers. While their incompetence may have been real, just as local Iowans and Nevadans running Democratic Party presidential caucuses botched those contests, that explanation—beyond reassigning blame—underscores the system is not up to its assigned task.

Other postelection analyses noted additional institutional barriers in Michigan. The affidavit developed by state Election Director Chris Thomas—where people lacking ID or not listed in precinct poll books swore they were registered voters and received a regular ballot—was not promoted by poll workers, according to a summer 2017 report by Miles Rapoport, the former Connecticut secretary of state and Democrat, who was president of Demos and Common Cause. He also wrote, “Michigan is another Crosscheck state, where five hundred thousand ‘potential duplicates’ were found, and at least fifty-five thousand voters were taken off the rolls as a result.”237

In neighboring Wisconsin, different obstacles emerged in a state that until recently had the best nonpartisan election overseers in the country, a bipartisan panel of retired state judges known as the Government Accountability Board. However, Republican Gov. Scott Walker and a GOP-majority legislature retired that panel, among other anti-voter laws they passed, and raised the statewide recount filing fee from about $18,000 to $3.5 million. After Stein’s campaign paid up, the newly created Wisconsin Elections Commission said counties could run the paper ballots through high-speed scanners instead of recounting them by hand.

That decision flustered the Greens’ intent of a verifiable recount and led them to sue. Their court affidavits from computer scientists, such as from University of California Berkeley computing and mathematics professor Philip B. Stark, noted the 22,525-vote difference between Clinton and Trump was 0.776 percent of the 2.9 million votes cast. That margin, percentage-wise, is less than the standard error rates of high-speed scanners, he said.238 Dane County Circuit Judge Valerie Bailey-Rihn ruled that even though a hand recount was preferable, she could not force counties to do that. As a result, Wisconsin’s most populous counties—Milwaukee (440,000 presidential votes), Waukesha (237,000 votes), Brown (129,000 votes), and Racine (94,000 votes)—all rescanned their ballots, flouting best practices to verify the vote.

Activists watching the state’s hand recounts tallied nearly eighteen thousand votes that were incorrectly scanned on November 8. But when it was all over, officials said that Trump had increased his victory margin by about four hundred votes—prompting media yawns and ridicule of the Greens. Meanwhile, Arizona-based activist John Brakey noticed and confirmed, contrary to many statements by officials, that one of the most commonly used voting machines in Wisconsin and nationally, ES&S model DS200, used cell phone modems to transmit precinct results to central tabulators. That potential hacking pathway cast doubts on the results, Brakey said. Legal discovery by the Greens also revealed the state did not require the contractors who maintained and programmed the voting machines to take extra security steps. Despite these windows into Wisconsin’s less-than-ideal infrastructure, it was the only state to complete a recount, and no new numbers emerged to change the result.

The state that received the least attention in the recount, Pennsylvania, was the most antidemocratic. “The primary reason Pennsylvania was recounted was to take a close forensic look at the electronic voting machines, since the state is not designed to be recounted,” wrote Bob Fitrakis, an Ohio-based attorney and longtime legal advisor to the Greens on elections, in the Columbus Free Press, where he is editor and publisher.239 Local election integrity activists like Dr. Michelle Zuckerman-Parker, a medical researcher in Allegheny County, where Pittsburgh is located, typified the volunteers who tried to help the Greens. She documented inconsistencies among “data values” in the county and state systems managing voter rolls and tabulating votes, and was hoping a recount might spotlight these lapses.240 While that was the agenda of computer scientists and election integrity activists, the Greens’ grassroots supporters faced an insurmountable task on the ground: submitting recount petitions and notarized affidavits from three voters in each of the state’s 9,158 precincts and laying out $450,000 in filing fees.

As Jonathan S. Abady, the lead lawyer for the Greens’ legal team wrote to Attorney General Loretta Lynch on December 23, 2016, about Pennsylvania, “This year, voters who sought to confirm that their votes had been accurately recorded by requesting recounts were thwarted by a byzantine, unworkable, legal regime.” County boards conducting official vote counts don’t disclose when they’ve finished, Abady noted, which is supposed to trigger a narrow recount filing window. “Two of the state’s largest counties (Allegheny and Delaware) admitted in court that their boards of elections do not comply with the legally mandated process for completing the count. Not even the state’s top election officials knew when the various counties had finished counting the vote…”241

Abady didn’t stop there. He noted how one state court demanded a $1 million bond from ordinary voters filing recount petitions. He said that the need for recounts was prompted by “at least two types of vulnerabilities: susceptibility to malicious interference and poor performance.” Turning to other recount states, Abady cited eighty-seven broken machines “in Detroit alone.” He noted Halderman “has personally hacked into several voting machines as part of a research study, including the optical scan model used in Michigan.” Abady wrote, “FBI Director James Comey’s sworn testimony to Congress that no election machines are ever connected to the internet … is inaccurate,” citing the new “ES&S DS200 model is in broad use in approximately twenty-five states.” He concluded, “The United States should investigate these irregularities and vulnerabilities,” adding the country needed “paper ballot-based systems,” “automatic audits, for every election,” and “adequate funding of our election system to maintain voting machines and train election staff.”242

Needless to say, neither the federal government, nor the Clinton campaign, nor Pennsylvania’s Democratic executive branch leadership including Secretary of the Commonwealth Pedro Cortes, nor its state judiciary bothered to reply to the substance of the Greens’ concerns. As Fitrakis wrote in early January, “U.S. District Judge Paul Diamond states that suspicion of a hacked election in the Quaker State ‘borders on the irrational.’ In prohibiting a presidential recount, Diamond held that there was ‘no credible evidence that any “hack” occurred and compelling evidence that Pennsylvania’s voting system was not in any way compromised.’ Diamond’s ruling came a day after the Washington Post claimed that a secret CIA report found the Russians interfering in the US election electronically in order to hurt Clinton and aid Trump.”243

Still, many voting rights attorneys, even those who have led the fights against GOP anti-voter laws, are more than reluctant to say administrative mistakes and misdeeds should be subject to criminal penalties. They fall under the “bad policy” umbrella, which lawsuits can challenge and legislatures can rectify, these lawyers explain, rather than statutory crimes such as explicit voter intimidation and specific Voting Rights Act violations.244 (While I’ve known and respected these lawyers for many years, I can only wonder aloud if the betrayal by our voting system of American democracy requires its custodians to be held to higher standards and penalties—even if they will be deeply opposed by most public officials.)

By early fall 2017, when this book is being finished, we know a lot more about what Russia did and didn’t do. When Trump finally met Vladimir Putin at a July G-20 meeting in Germany, both perfectly played the part of any longtime politico who never would admit to anything that would undermine their power. They agreed that Russia didn’t interfere in the election or collude with the Trump campaign. (The Justice Department’s Special Counsel, former FBI director Robert Mueller, may have more to say about that narrative.) Russia clearly interfered and had influence, said Timothy Snyder, a Yale historian of early twentieth-century authoritarian regimes—including the Soviet Union. In a mid-June speech, Snyder explained the Russians didn’t need to tinker with voting machinery, even though they were probing those systems, because they found a much more effective way to influence voters: inundate them with propaganda on social media.245

Snyder said we know that Russians hacked the DNC and Clinton campaign emails before spring and summer 2016. Trump also invited them to do more of it while campaigning, he noted. (That was before disclosures in 2017 congressional testimony that dozens of states were targeted, and the early June publication by TheIntercept.com of a National Security Agency document with more details, such as fake emails sent by Russia to election vendors and local offices. Notably, most actions cited by the NSA were after October 27, 2016, long after voter registration had closed in Florida, Georgia, Michigan, Nevada, North Carolina, Ohio, Pennsylvania, and Virginia.246)

Snyder explained that Russia didn’t have to focus on voting machinery because they had a bigger, more effective strategy. As Bloomberg’s Joshua Green and Sasha Issenberg reported in late October 2016, the campaign’s social media operation targeted Clinton supporters on Facebook and Twitter with negative messaging to discourage them from voting for her.247 These weren’t just traditional political ads that had been diverted online, but as Facebook said in its April 2017 report, “Social media accounts and pages were created to amplify news accounts of and direct people to the stolen data. From there, organic proliferation of the messaging and data through authentic peer groups and networks was inevitable.”248 In other words, Trump’s campaign bombarded swing-state Democrats with political ads and fake news, some of which were based on information stolen in Russian hacks of the DNC and Clinton campaign.249

“The main element of the Russian intervention in the election had to do with gathering political data about tens of millions of Americans, and then using Facebook and other platforms to target fake news to people who were regarded as susceptible, especially in the last weeks before the election, which probably determined the outcome in critical states that were targeted,” Snyder said. “This isn’t to say that there aren’t other reasons, and in my view, good reasons, why people could vote for Mr. Trump. It isn’t to say that Hillary Clinton ran a wonderful campaign either. It’s just to say that in a very close election, that probably made the difference.”250

If Snyder is correct, Russia more than learned the lessons of the Republican playbook. They looked at 2016’s political landscape and found vulnerabilities where targeted interventions could scale. Why mess with Michigan’s 1,600 local election jurisdictions or Wisconsin’s 1,850 election jurisdictions, and their respective computer systems, when they could use social media to target those states’ voters with provocative propagandistic messaging? That tactic was akin to the “honorable state espionage” cited by former CIA and NSA Director Hayden in his October 2016 speech at the Heritage Foundation.251 Strategically, this is no different than any other negative political advertising campaign seeking to discourage the opposing side’s voters. Instead of deluging voters with attack-dog mailings, they used social media platforms like Facebook and promoted propagandistic stories in American right-wing media that drew on information obtained by Russia’s hacking of Democrats.

But let’s step back and grasp the big picture. Whether extreme partisan redistricting, newly restrictive voter ID requirements, paper proof of citizenship requirements, limiting early voting opportunities, moving polling places, repealing Election Day registration, there is a long list of Republican strategies that shave points off of likely turnout by Democratic voting blocs. These tactics are all politically shrewd because they are administratively crude. They take aim widely at multitudes and await the consequences. It appears that Russia followed this same template.

Meanwhile, research since the election addressed some of the anomalies cited by Bonifaz on the eve of the recounts. A study by the University of Michigan’s Walter Mebane Jr., a professor of political science and statistics, and Matthew Bernhard, a PhD computer science scholar, examined the recount data in Michigan and Wisconsin to see if the different voting technologies—ink-marked paper ballots versus electronic touch screens—treated Clinton and Trump differently. “Presumably, if there had been a hack to benefit or harm one candidate, the voting machines would have systematically under- or over-counted one candidate’s ballots more than the other,” they wrote for the Washington Post’s “Monkey Cage” blog in early June 2017. “That didn’t happen.”252

“Our analysis assumes that the recount, when done by hand, accurately counted the votes,” they said, agreeing with the Greens’ methodology. “In brief, we find no evidence that the voting technology favored one candidate more than the other … The tests uncovered nothing suspicious. That supports a conclusion that voting machines themselves were not hacked.”

That analysis put to rest one concern that emerged immediately after the election. However, it didn’t suggest that electronic voting machines weren’t vulnerable. Hackers attending the DEF CON25 conference in July 2017 in Las Vegas “claimed to have found major vulnerabilities or claimed to have breached every voting machine and system present,” wrote Lulu Freisdat, who videotaped their effort. She reported the breached systems included “the Sequoia AVC Edge, currently in use in thirteen states and the AccuVote TSX, in use in nineteen states.”253 Hackers also took “complete control of an e-poll book” and scrambled their files, she said, noting these hacks took from a few minutes to a few hours—another metric about our elections.

But Mebane and Bernhard’s analysis of the Greens’ recount had a bombshell—though not enough to unseat Trump. They didn’t find evidence of hacking, but they did find something else that could have changed the result. “We ran into a different problem in Michigan: only a subset of precincts were recounted,” they said. “Serious problems have been documented in Detroit that potentially could have changed the outcome in the state.”254

Rapoport, too, believed that the aborted recount, reports of spoiled ballots in Detroit, and partisan voter purges facilitated by Crosscheck’s lousy data all “had a cumulative impact that likely exceeded Trump’s 11,000-vote margin.”255

Another postelection study, led by Professor Kenneth R. Mayer of the University of Wisconsin-Madison, found that Wisconsin’s strict voter ID law discouraged 16,800 voters from casting ballots in the state’s two most populous counties. Those suppressed votes were equal to 11.2 percent of those counties’ electorate, leading many observers to conclude that, statewide, the voter ID law could have led to Trump’s nearly 23,000 vote victory.256

So Clinton should have won Michigan and Wisconsin, but that still wasn’t enough to win the presidency.


16

THE ELECTORAL COLLEGE

THE RECOUNTS EXPOSED MORE UNSAVORY FEATURES of American elections. Yet, as has been the case for years, election officials grudgingly accepted these slights as an inevitable part of the process. The recount’s shortcomings joined the list of Election Day impediments compiled by groups like the League of Women Voters, whose post-2016 Wisconsin report cited many incidents of voters being shuffled between polls, confusion over voter ID requirements, and provisional ballots. In a state with millions voting however, hundreds of random victims were seen as an unfortunate but not outcome-changing cost to be tolerated.

Nonetheless, the cumulative toll of a presidential campaign that was widely called one of the “worst ever” kept prompting people to look for a final way to stop Trump. As the recounts churned along, the Republican Party’s members of their state Electoral College prepared to meet in their Capitol buildings to ratify the presidential results. That led to an effort by a group called the Hamilton Electors, named after Alexander Hamilton, who argued that the GOP’s almost-final gatekeepers owed it to their country to reject Trump and pick someone else.

“I am asked to cast a vote on Dec. 19 for someone who shows daily he is not qualified for the office,” wrote Christopher Suprun, a Texas paramedic and Republican elector, for The New York Times’ opinion page. “The election of the next president is not yet a done deal. Presidential electors have the legal right and constitutional duty to vote their conscience. I believe electors should unify behind a Republican alternative.”257

Suprum’s Electoral College brethren did not respond to his call to arms. In fact, the only electors to reject their party’s nominee were a few Democrats who abandoned Clinton. That left one final possibility, urging members of Congress to reject the Electoral College’s vote for ratification in its joint session in early January. The last time members of both chambers rose to block the ratification was in 2005. That January, Ohio’s Rep. Stephanie Tubbs-Jones and California’s Sen. Barbara Boxer forced the House and the Senate to return to their chambers for a two-hour debate, where they heard now-familiar complaints about voter suppression. As in 2005, civil rights activists urged the Congressional Black Caucus to take the lead.

“We are writing to you as a member of the Black Caucus to ask you to file an objection before January 6, 2017, when you and your colleagues reconvene to count and authenticate the ill-gotten votes that some electors cast for Donald Trump,” Ruby Sales, Amy Billingsley, and Ann Massaro wrote. “Whether you realize it or not, there is another powder keg that is percolating in Black, Brown, and progressive communities who voted in large numbers for Secretary Clinton only to have their votes stolen and disregarded not only by Republicans but seemingly by Democrats.”258

Their letter cited the seventy-five thousand Michigan ballots lacking votes for president, the “massive non-count of ballots in Milwaukee [that] doubtless contain the tally that defeated Mr. Trump,” and “missing tally from communities of color” in Pennsylvania, among anti-voter actions. Their conviction and determination was laudable, but some facts were not on their side such as how some sixty thousand fewer voters turned out in Milwaukee compared to 2012, and how it was virtually impossible to know what was or wasn’t missing in Pennsylvania because its voting machinery was almost all paperless, including in Philadelphia and Pittsburgh.

Just days before Congress was to convene, emergency petitions were filed at the Supreme Court. Jerroll M. Sanders, a Missouri activist, argued the election should be voided because federal officeholders were elected by a foreign power—Russia. That went nowhere. In the meantime, as a handful of House Democrats said they would contest the ratification, Ryan Clayton, with the group Americans Take Action, released a thousand-page report from a team of lawyers and law students that claimed fifty Republican members of the Electoral College were illegally seated.259

This should have been a bombshell. The “Electoral Vote Objection Package” said sixteen GOP electors lived outside of the congressional districts they purportedly represented, and thirty-four more Republican electors were dual officeholders in states that barred elected officials from holding more than one office. Being an Electoral College member, however brief the term, was an elected office. “Ironically, Florida Attorney General Pam Bondi, who has issued a number of Advisory Legal Opinions on dual-officeholding, was a presidential elector,” their executive summary said. “Joe Negron, who also cast an electoral vote, is currently President of the Florida Senate.”

The findings by Clayton’s team were a stunning final example of a party that is willing to ignore or revise the rules of voting in an endless pursuit of power. When a few progressive House members rose to challenge the Electoral College certification, they barely got to say more than a sound bite beyond the formalities. (Had their challenge succeeded, the selection of the president would have gone to the House. It didn’t get that far.)

With Vice President Joe Biden presiding, Massachusetts Rep. James McGovern rose. “I object to the certificate from the state of Alabama on the grounds that the electoral votes were not under all of the known circumstances regularly given and the electors were not lawfully certified, especially given the confirmed and illegal activities engaged in by the Government of Russia that were designed to interfere with our election and widespread violations of the Voting Rights Act that unlawfully suppressed thousands of votes in the state of Alabama.”

“Is the objection in writing and signed not only by a Member of the House but also by a Senator?” Biden replied.

“The objection is in writing and is signed by a Member of the House of Representatives but not yet by a Member of the United States Senate,” McGovern countered.

“In that case, the objection cannot be entertained,” Biden said.260

And so it went. Maryland’s Jamie Raskin, Washington’s Pramila Jayapal, California’s Barbara Lee, and Texas’ Shiela Jackson Lee all rose to file objections and were gaveled down. California’s Maxine Waters rose, saying, “I wish to ask: is there one United States Senator who will join me in this letter of objection?”

None replied.

The certification continued with one more attempted objection by Arizona’s Raoul Grijalva.

But Biden cut him off, saying, “There is no debate in the joint session … Is there a signature from a Senator?” He replied no, prompting Jackson Lee to rise again, saying she objected to North Carolina’s certification, “because of the massive voter suppression and the closing of voting, massive suppression that occurred from African-American—” Tersely, Biden gaveled her down. “The tellers will continue the count.”

In her extension of remarks that were added to the Congressional Record, Jackson Lee recounted the election’s arc. Historians will “surely record that the 2016 campaign was one for the ages,” she wrote. Clinton was widely considered “the most qualified person ever nominated for the office.” Trump “is the first person to gain an Electoral College majority with no experience whatsoever in elective or appointive governmental office or public service.” It was the “first time in history that a Director of the Federal Bureau of Investigation had ever injected himself and his agency” into the race. It was “the first American presidential election that the Intelligence Community has confirmed was the subject of cyberattacks and other subversive activities of entities allied with the Government of Russia.” She tried to strike a bright note, saying, “Hillary Clinton received more votes for president than any person in history not named Barack Obama, which means the two greatest vote getters in American political history are an African-American male and white female, which is a testament to how far America has traveled on the path to equality.”261

But then Jackson Lee returned to brass tacks. “A switch of less than eighty thousand votes in just three states—Pennsylvania, Michigan, and Wisconsin—would have secured an Electoral College majority for Hillary Clinton,” she said, but “that fact is of little consolation and practical consequence to the situation and task now before us.” She ended, “There is compelling evidence that activities engaged in by state officials violated the Voting Rights Act of 1965 and disenfranchised thousands of voters and resulted in the unlawful certification of electors … The fate of our democracy is at stake.”

Brave words, but not one senator would sign her letters of objection to voting in North Carolina, Pennsylvania, and Wisconsin. Democracy Spring activists shouted protests from the gallery and were arrested. The presidential election was officially over. The following week, Bret Sablosky, a paralegal who moved to Washington to block Trump, filed a federal court motion to postpone the inauguration. “The popular vote plurality is the only Constitutional method of electing the President and Vice President,” he argued, saying the Electoral College was an unconstitutional under slavery-ending amendments.

His lawsuit was dismissed.


AFTERWORD

AS I WRITE ALMOST A YEAR into Trump’s presidency, the voting rights pendulum is heading back to the dark side. The forces in American politics that want to stop all eligible citizens from voting are newly empowered. States with supermajority red legislatures are not just trying to suppress Democratic voters, but preempting the very issues that blue voters and municipalities can vote on.262 These threats to American democracy and representative government pose profound questions that transcend not only the future of the parties, but what it means to be citizens now and in the future.

The Republican war on voting has continued, taking its cues from President Trump. Even before his swearing in, he told congressional leaders that between three and five million illegal votes were cast for Clinton to deny him a popular vote majority.263 Never mind that the AP found Gregg Phillips, the source for Trump’s false claim, “was registered to vote in multiple states in the 2016 election.”264 That underscores, yet again, that all the GOP noise about policing the vote is as hypocritical as it is fake. The press may expose Trump’s tweets as lies, but that has not stopped top White House aides from repeating them.

National Policy Director Stephen Miller echoed Trump by telling a national TV audience that he only lost New Hampshire because illegal voters were bused in from Massachusetts. Rep. Steve, R-Iowa, told another national audience it was plausible. Bill Gardner, who has been New Hampshire’s secretary of state since 1976, said there was no proof. Tom Rath, the state’s former attorney general and a Republican said that it was “shameful to spread these fantasies.”265 Even Trump’s first campaign manager, Corey Lewandoski, who lives near the border, said he didn’t see any buses.266

But that propaganda circus is typical of Trump and obscures more serious GOP actions. As Washington Post political reporter Dan Balz noted about Trump’s presidential-size illegal voter claim, “There is no benign explanation … It is either a deliberate attempt to undermine faith in the democratic process, an exhortation to those who favor new restrictions on access to the ballot box, or the worrisome trait of someone with immense power willing to make wild statements without any credible evidence.”267

All of the above are true. But what has emerged since Trump took office is especially Balz’s second prospect, which does not bode well for American democracy. The larger stakes are what is happening under this administration to further unwind representative government.

Trump has empowered vote suppressors to transform the Department of Justice, whose Civil Rights Division just celebrated its sixtieth anniversary. The Attorney General, Jeff Sessions, began his career prosecuting one of Dr. Martin Luther King’s associates for voter fraud.268 By late February, the Department said it would not pursue its lawsuit against Texas’s voter ID law, which it had been fighting for the past several years.269 As a Huffington Post headline succinctly observed, “Obama’s DOJ Fought Texas Voter ID Law. Trump’s New Civil Rights Chief Offered Tips On Writing It.”270

The voter suppressors were just getting going. At the end of March, two dozen conservative activists and lawyers, including men who oversaw the DOJ’s voter fraud investigations during George W. Bush’s administration, wrote an unsolicited letter271 to Sessions. They presented a classic white supremacist agenda: back off laws protective of minority voters and start pressuring states to aggressively purge their voter lists.

“We have witnessed longstanding conventions held from the mid-20th century prove outmoded in recent years and discovered new fronts in need of protection where civil rights are concerned—with particular respect to voting,” said the letter signed by Kansas Secretary of State Kris Kobach, The Heritage Foundation’s Hans von Spakovsky, and the Public Interest Legal Foundation’s J. Christian Adams, among others.272

In early May, Trump appointed these three men to a Presidential Advisory Commission on Election Integrity, where Kobach is vice-chair. (Vice President Mike Pence is the titular chair.)273 While their initial meetings were held in secret, the March letter to Sessions laid out their agenda. They seek a “return to race-neutral Voting Rights Act enforcement,” “an end to politically driven pursuits against state photo voter identification requirements, citizenship verification in voter registration, and common-sense adjustments to early voting periods,” and “return to enforcing Section 8” of the NVRA, which governs voter purges. They ended, “The American electorate is crying out to see protections against political enforcement of the law.”274

These missives and presidential missions are the opening moves in the next round of an ugly fight over who gets to vote in America and how arduous that process will be. This especially is the case in states that have been most heavily gerrymandered and are key to control of the House (and include presidential swing states). These are states like Michigan, Wisconsin, Pennsylvania, North Carolina, Ohio, Virginia, Florida, Georgia, and Texas.

One of Kobach’s first tactics has been to demand all fifty states turn over their voter files, including lists of inactive voters and confidential data like Social Security numbers.275 While progressives, Democrats, civil rights groups, and others have loudly protested and sought to defy Kobach’s commission, some election experts who have watched him for years believe that this data grab is a giant bait and switch. (Kobach has not said why the commission is seeking the statewide voter data or what it will do with it.)

Kobach knows most states can’t meet his deadline even if they wanted to, Michael McDonald, a University of Florida associate professor specializing in American elections, tweeted after Kobach’s letter became public.276 That’s because, among other things, many states are not authorized by legislatures to share everything he wants. Knowing that is likely to be the case positions him and Trump to say that states are hiding evidence of voter fraud. That’s exactly what Trump tweeted on July 1, “Numerous states are refusing to give information to the very distinguished VOTER FRAUD PANEL. What are they trying to hide?”277

By late July, seven lawsuits had been filed against the commission. Dozens of states were saying they would only partly comply and some top state election officials openly said they didn’t trust Kobach. At the panel’s first public meeting, Trump stopped by and said, “one has to wonder what they are worried about,” referring to recalcitrant states. And then the panel’s discussion, chaired by Kobach and dominated by von Spakovsky, suggested using known problematic government databases to vet (and erroneously reject) voter applications.278

Those records included the US Department of Homeland Security’s incomplete citizenship database—which Florida Republicans previously sought to use. Von Spakovsky also wanted jury duty records, to see if people who said they were noncitizens to avoid jury duty were registered voters. He also wanted state tax records to see if someone had registered to vote at a business address instead of a home address. The panel also wanted a list of elections from across the country where the winner was decided by single-digit margins.279

These demands, especially from von Spakovsky, did not surprise election lawyers who favor expanding the franchise. Von Spakovsky’s role during the Bush administration of undermining the Justice Department’s pro-voting rights mission was widely documented, starting with his false and outsized claims about voter fraud. As Rick Hasen, an election law expert at the University of California at Irvine blogged in late June 2017, “The appointment is a big middle finger from the president to those who are serious about fixing problems with our elections.”280

All of this points to fabricating a pretext for newly restrictive federal anti-voter legislation—or red states with super majorities to further complicate the process of voting. Recall there is no nationwide federal database for voter fraud, or for citizenship—a useful absence that allows Republicans to say the process must be better policed; and then using imprecise methodologies that disproportionately target blue voting blocs.

More potentially insidious, on the same day that Kobach sent his letter seeking state voter files and related data, the DOJ’s Voting Section also sent the same states a demand letter on a parallel fishing expedition. It asked all the states to provide everything they use—“all statutes, regulations, written guidance, internal policies, or database use manuals that set out the procedures”—relating to the “list maintenance provisions” of the National Voter Registration Act (NVRA) and Help America Vote Act (HAVA).281 Their letter said nothing about expanding registration, only about removing previously registered voters who may have moved, died, been convicted of a felony, or were on inactive voter lists. It doesn’t take much to see where this is going. Trump’s commission and DOJ’s Voting Section are following the template laid out in the late March 2017 letter from longtime GOP vote suppressors, including those who led the Bush administration’s voter fraud inquests.282

What may happen is that Kobach and company will hold off issuing any report until 2018, at the earliest. That’s because the Supreme Court’s fall 2017 term contains two big voting cases, where its right-wing majority might issue rulings enshrining key pieces of the GOP’s anti-voter playbook. (Early in 2018 is also when state legislatures reconvene, and where red states could fast-track any recommendations before the 2018 elections.)

The first case coming before the Court, from Ohio, concerns how soon infrequent voters can be purged under the NVRA.283 The law has an ambiguity that Republicans identified and are trying to exploit. It lays out a four-year timetable for voter purges, but also says that no one can be removed for being an infrequent voter, an apparent contradiction. Georgia’s GOP Secretary of State Brain Kemp, now running for governor—like Kansas’ Kobach—filed a brief on behalf of a dozen red states urging the court take the case. In August 2017, Trump’s Justice Department filed a brief supporting Ohio’s GOP-led purge, reversing the DOJ’s stance taken during the Obama administration.284

The second case is from Wisconsin on whether extreme partisan redistricting is legal.285 More than a decade ago, Justice Anthony Kennedy wrote an opinion suggesting the Court would like to see a standard for assessing when partisan gerrymanders are so extreme they become unconstitutionally antidemocratic. Law professors have created a metric based on “wasted votes” using Wisconsin as an example. But in the Supreme Court’s late May ruling about illegal racial gerrymandering in North Carolina, Kennedy signed a dissent suggesting he may have changed his mind about extreme redistricting. The dissenters said such hyper-partisanship was distasteful but part of human nature and the political process. The ruling in these cases will determine the electoral playing field for years to come.

Meanwhile, despite populist expectations among Democrats that they can retake the House in 2018, there are other signs the national landscape is tightening in antidemocratic ways. Looking at 2016’s results, REDMAP states continued to see red supermajorities elected to their House delegations and state legislatures. Extreme redistricting is to blame for the noncompetitive races that produced the political landscapes in these states and Congress, Daley reiterated in a post-2016 epilogue to his book, Ratf**ked.286 After the 2016 election, the GOP held sixty-nine of the niety-nine state legislative chambers. There is little reason to think Republican supermajority states will see Democratic takeovers in 2018 or 2020—the year before their legislatures draw political maps lasting for the 2020s, he said. That likelihood makes 2018’s governor races in states where Republican incumbents face term limits—such as Florida, Michigan, Ohio, and Georgia—the most important races if the GOP’s lock is to be broken. Only Democratic governors can veto the bad maps that likely will be drawn in 2021.

Meanwhile, when it comes to retaking the US House, 2016’s results showed the 2011 gerrymander continues to hold. Even though Republican candidates received 1.2 percent more votes nationwide, they ended up with 10.8 percent more seats. What most Democrats don’t grasp looking at 2018 is how steep the climb back into power is. As Daley said in July 2017, Democrats have only flipped one seat from red to blue in five key states since 2011’s maps—in Michigan, Ohio, Pennsylvania, Wisconsin, and Virginia. That seat was in Virginia, after a court ruled it had been an illegal race-based gerrymander. When Democrats say they are looking at taking the twenty-three GOP seats in House districts where Clinton defeated Trump—they need twenty-four to regain a majority—Daley countered that’s not a reassuring strategy. They need to compete in fifty competitive races, he said, and he doesn’t see that taking shape.287

There are other ominous trends. One of the biggest trends following red super majorities is not merely restricting the process of voting, but going further to restrict what citizens locally vote on. This trend has the clunky name of preemption, but is very serious.288 In the most gerrymandered states, there are schisms between red-run legislatures and blue-run cities, which have passed all kinds of progressive laws—from higher minimum wages, to banning natural gas hydraulic fracturing, to being sanctuaries for immigrants, to taxing soda and tobacco, to banning guns in public, and more. Red legislatures have responded with new statewide laws to reverse and ban local initiatives. The GOP, which once venerated local control, are now more than willing to preempt what entire populations can vote on. Segregating voters via extreme redistricting and blocking access to the polls is antidemocratic enough. But censoring what citizens can vote on is astounding.

What Democrats, progressives, and independents must realize, whether they are focusing on the House in 2018 or state legislatures, are the structural disadvantages they face. The GOP, in the most heavily gerrymandered districts, has a 6–8 percentage point starting line advantage. These are states where red legislatures have kept passing stricter voter ID laws—which shave off another 2–3 points in the November election, and much more in primaries among blacks, Asians, and Latinos. These states may follow Kobach’s lead and impose new documented proof of citizenship requirements for registrants, which 7 percent of the public lacks. These tactics are followed by other anti-voter moves, from limiting early voting options to ending Election Day registration.

But by summer 2017, it was not clear the GOP’s structural advantages were understood. Few apart from the Democratic Governors Association talk about the importance of upcoming governors’ races, compared to retaking the House. Meanwhile, other Republican gambits in order to preserve their power are surfacing and have to be taken seriously.

When ALEC, the right-wing American Legislative Exchange Council, met in July 2017, it discussed two structural reforms to create a permanent Republican majority. The first was restoring the appointment of US Senators by state legislatures by repealing the Seventeenth Amendment. (After November 2016, the GOP held both chambers in thirty-two states, which, if such a repeal were law, would mean they would have sixty-four senators.) As far-fetched as that sounds, ALEC has been pushing red states to pass legislation calling for a federal Article Five constitutional convention, where such a proposal could be raised. So far, twenty-seven states out of the thirty-four states needed have passed resolutions for that convention.

A more likely near-term threat is gerrymandering the Electoral College. Republicans could do that by replacing the statewide winner-take-all system with awarding delegates by House district. If that were law in Virginia, where a bill was introduced but did not pass in 2017, the state’s eleven Electoral College votes would not have gone to Clinton; Trump carried six of its House districts.289 Legislation to do that was proposed in a few states in early 2017, but did not go anywhere.

Too few people pay attention to these potential power grabs. But they would continue what Republicans have done this decade. They have transformed voting to such a degree that it has subverted our democracy. There’s no indication they intend to reverse course and put representative government before their partisan power. If anything, the opposite is true. They are betraying the citizenry by hijacking voting at key nodes across the process.

Every month into Trump’s presidency underscores the antidemocratic result: a political party representing a minority keeps pushing an authoritarian regime of oligarchy, plutocracy, and theocracy. The vast majority of citizens don’t support Trump or the GOP’s agenda, yet they are witnessing their government being taken from them. The stakes for the country are bigger than which party, or party factions, win or lose. If voting is rendered meaningless, representative government will disintegrate and the American experiment will end.

The only way to stop this trajectory is to understand what’s taking place and dismantle the structural advantages the Republicans built into the voting process. This book has tried to describe the antidemocratic features of the 2016 election, which is the latest manifestation of that landscape. It’s possible to quantify these features with metrics that didn’t exist a decade ago. Understanding what is impeding an increasingly diverse citizenry from voting to elect a representative government is the first step in countering the assault on our democracy.

On the Democratic side of the aisle, the party that is the champion of voting rights must step up to the moral challenge to representative government. The party loses its moral authority when it continues to have features like its superdelegate system, a national apparatus that takes sides in presidential nominating contests, registration deadlines and rules that prevent independents from voting in its primaries, as well as presidential caucuses that are manned by inept volunteers. Party loyalists need to stop defending the indefensible and side with all voters.

But the hurdles posed by Republicans are far more serious, insidious, and embedded in law. We have seen enough of the GOP playbook to do more than object. We know how restrictive voter ID laws impact voter turnout, especially along racial lines. We know about the extreme gerrymandering. We know about possibly replacing a legal oath by signature on voter registration forms with paper proof of citizenship. We also know vast numbers of Republicans believe the myth of voter fraud and support policing the vote. We also know half of Republicans would accept a political coup—postponing the 2020 election if Trump and Congress called for that, according to an August poll by the Washington Post. (Even if the US Constitution’s Twentieth Amendment sets terms of office with expiration dates.)290

But we can quantify how much of the electorate the GOP seeks to preempt. This matters because when people start arguing about elections, the first thing that is lost is magnitude and scale: what is the possible or real impact on voters? Arguing about elections is filled with false equivalencies, hyped impacts, distortions, and prejudice. The Republicans cite one-in-a-million incidents as reasons to pass state laws affecting millions of voters. Citizens who want fair and accountable elections, and representative government, need to push back wisely, and know what matters most.

They need to realize the stakes and yet not give up hope. Nobody knows where the Trump-Russia probes will go. Nor if disgusted voters will turn out in such large numbers in 2018 that they will swamp the GOP’s ten-point starting line advantage in a wave sweeping them from office. Meanwhile, voters should look at all possible ways to take back this process. Extreme redistricting is increasingly in the news, with maverick Republicans like former California governor Arnold Schwarzenegger saying backroom mapmakers need to be replaced by citizens’ commissions. The political class needs to know the public has their number.

One such glimmer of hope emerged from the Greens’ recount. Unlike most of this book, it concerned voting’s finish line: verifying the count. John Brakey, the election transparency activist, pointed to a development that can lead to citizen-led verifiable vote counts, even with electronic voting machines. It’s a humble prospect, but in the right direction.

“In an ‘ah-ha’ moment, Election Integrity investigators realized that 40 percent of the voting machines presently in use have the built-in ability to transparently verify reported election results RIGHT NOW,” he wrote for a presentation at the Left Forum in New York City in June 2017.291 “The machines that are used to count hand-marked paper ballots are rapidly being replaced with technology that uses digital imagery to count scanned ballot images. At the current rate, by the next presidential election, approximately 85 percent of the country will generate scanned ballot images.”

Brakey envisions crowd-sourcing recounts and audits using images of marked ballots. It’s not entirely magical thinking, when you consider NASA puts online telescope images of distant galaxies so thousands of volunteers parse them to find new stars.292 Of course, it would be better if American elections were held using ink-marked paper ballots that were openly counted and rigorously audited. Brakey believes in the better angels of democracy. But he also knows who and what he’s fighting. Many local election officials do not want citizens to pore over ballots to see if their votes have been accurately counted.

Such is the state of our elections in 2018. The closer you look, the more antidemocratic features emerge. Right now, American democracy is in deep trouble. Anything that restores rights of voters and engages citizens cannot be overlooked. Nothing less than the nation’s future, the majority voices of citizens, and our future, is at stake.
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