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Preface

This book is about globalization, politics, markets, and law in
the United States. It deals specifically with the interrelationships of these
concepts and the domestic institutions they involve. This book argues
that the forces and processes we call globalization can be influenced,
shaped, and harnessed to achieve public ends. Law, particularly domestic
administrative law, has a crucial role to play in this endeavor, and much
is at stake. Indeed, democracy in the twenty-first century depends on the
ability of citizens to affect the policies that globalization would now seem
to dictate.

How one conceptualizes globalization greatly affects one’s analysis of
politics, markets, and law. From the standpoint of prevailing views, the
idea that law, much less domestic law, has an important role to play in
governing globalization may seem to be counterintuitive. Globalization is
widely understood as a phenomenon in the private sector, especially in-
volving markets and capital flows. Globalization is often understood in
largely neoliberal, economic terms, as if it were a force of nature. For
some, globalization is all about competition—a competition for markets
and investments that is global in scale and more intense than ever before.
For individual corporations to succeed, for example, they must become
more efficient, taking full advantage of new technologies and moving var-
ious components of their operations around the world, so as to lower
costs and expand their markets. States are expected to follow suit by
deregulating their markets, privatizing governmental services, lowering
taxes, and, in the process, becoming more effective in attracting new
businesses. This conception of globalization easily translates into a do-
mestic politics of efficiency at the local level that may make it at least ap-
pear that the public sector’s responses to collective problems will be
costly, resulting in higher taxes. Under this view, law’s most important
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role is to create, protect, and enforce the property rights necessary for
markets to take hold and flourish, as well as to dismantle the inefficien-
cies of the past.

Such views of globalization encourage a political discourse that re-
duces all values to economic terms. They treat globalization and market
processes as forces of nature, more or less like the weather—something
to be harnessed, perhaps, but beyond shaping in any fundamental way.
Indeed, those who see globalization this way tend to believe that attempts
to control markets can only give rise to inefficiencies, red tape, and
worse—some argue that powerful interests will inevitably turn such legal
processes to their own private advantage, at the expense of the public at
large.

As this book discusses, market discourses, viewed in this manner, have
a way of dividing and conquering interests defined in terms of noneco-
nomic values. They can disaggregate the public, in effect, and make the
connections between and among social issues seem remote.! Market out-
comes, however, are not necessarily the best justice outcomes. “Costs”
are not just expenses, but expenses relative to values (monetary and oth-
erwise). For this reason cost should not be the only factor affecting our
political responses and capacities for innovation. The social values that
determine costs are—or should be—central issues for public debate.
Markets alone do not provide the requisite means for democratic out-
comes. Globalization need not mean substituting markets for politics and
law. Human beings should not be allowed to fall off the demand curve. If
democracy means anything, it means that citizens can affect their own
destinies through the political process.

The viewpoint of globalization that forms this book begins not in the
inevitability of global markets or some form of world government but in
the role of domestic law and politics in producing certain market condi-
tions (global or otherwise). Specifically, I focus on the distinctions be-
tween the private and the public sectors, the federal and the local, and the
foreign and the national. I reevaluate these distinctions to show that glob-
alization is not something “out there,” foreign and distant; rather, it is
embedded in our own domestic institutions, both public and private.
Today, many of what were formerly public functions are now performed
by the private sector. When public responsibilities are delegated to the pri-
vate sector or to what some call our emerging international branch of
government, we need new institutions and new legal structures to ensure
that citizens continue to have a democratic role to play. The main role of
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law is to create the democratic forums, flows of information, and politi-
cal processes necessary for an active, effective, and creative citizenship. It
is time to see globalization for what it is—institutional processes subject
to influence and control at the domestic level. In the complex, interde-
pendent world in which we now live, we still are and can remain respon-
sible for our collective lives. This can occur only through a democracy
that empowers citizen involvement and knowledge, not just economic
“efficiency” defined in narrow terms. My purpose in this book is to ex-
plore the structural openings for such engagement and look forward
along broad lines of legal reform.

This book has benefited greatly from the generous comments of my
colleagues in a variety of contexts over the last several years—the class-
room, conferences and seminars, fellowship programs, and many helpful
individual conversations with colleagues and students. Professor Jost
Delbriick and I have taught a seminar on globalization and the law at the
Indiana University School of Law-Bloomington for ten years. We also
have edited the Indiana Journal of Global Legal Studies since its incep-
tion in 1992. In these contexts and in our various conversations, he has
offered generous comments and encouragement over the years, and I am
deeply grateful, especially for his help as this book began to take shape
and come to fruition. His interest in and creative contributions to the
globalization literature always inspired me. I also am grateful to the TU
School of Law for its research support over the years and for the com-
ments of my students, both in the classroom and as members of the
Global Journal staff.

I wrote most of the first draft of this book at Princeton University, as a
fellow in the Law and Public Affairs Program and a visiting professor in
the Woodrow Wilson School. T am deeply grateful to the director of the
Law and Public Affairs Program, Chris Eisgruber, for creating such a
stimulating and supportive intellectual environment for LAPA fellows. I
appreciated very much the critical readings and comments from other fel-
lows in the program, as well as other colleagues, and each of my students
in my seminar. I also wish to thank, in particular, my colleagues at IU and
elsewhere who have read all or parts of this book while it was taking
shape: Professors John Applegate, Paul Craig, Yvonne Cripps, Robert
Fischman, Dean Lauren Robel, Sir David G. T. Williams, David Williams,
Susan Williams, and Elizabeth Zoller. My conversations with them over
the years, their comments on drafts, not to speak of their overall encour-
agement and substantive help, have been enormously important to me.
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This book also has benefited from my research assistants over the
years, especially as we neared the conclusion of the book. Betrall Ross, a
graduate student at Princeton, provided excellent, comprehensive re-
search on a number of substantive areas dealt with in the book. I also
wish especially to thank Aaron Furniss, IU School of Law, 2004, for his
superb help at the very end. He always seemed able to find the unfindable
footnotes, to read the manuscript with great care, and to make helpful
comments, suggestions, and additions. This book would not have been
possible without the superb secretarial assistance I have had over the
years, including that of Jan Turner and Deborah Westerfield during my
years as dean at IU, Cindy Schoeneck during my year at Princeton Uni-
versity, and Marjorie Young, Shellie Bayer, and Marian Conaty upon my
return to IU. Their skill, judgment, and dedication added enormously to
the success and enjoyment of this project. Finally, there are some “thank
you’s” that always seem inadequate because the inspiration one receives
from some people almost defies description. This book is dedicated to my
wife, Carol Greenhouse. Her deep faith in this project and in me were not
only inspirational; they truly made this book a labor of love.
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Introduction
The Domestic Face of Globalization

Can citizens govern globalization? This book argues that they
can, and that the state, through the creative use of its own domestic law,
has a crucial role to play in this process. I use the term “globalization” to
refer to pluralistic, multicentered and dynamic processes involving inter-
relationships among states and nonstate entities across national bound-
aries.! Global activities differ from international activities, in that the lat-
ter occur only between and among states and state entities.”? When we
refer to globalization, the area of interrelation might be the whole world
or geographically distinct regions.? The key element that distinguishes
globalization from international affairs, then, is the dynamics of state and
nonstate institutions within and across national borders.

Some of the new importance of the private sector in globalization
arises from the effects of technology and the flow of capital around the
world. Private decisions involving production, finance, and investment
occur increasingly free of direct, individual state involvement.* Transna-
tional corporations decide where it is most cost effective to locate various
activities in the sometimes long value chains connected with the produc-
tion and marketing of goods and services. They may locate Research &
Development in one country, component assembly in another, final as-
sembly in another, and distribution networks in yet another. They also de-
cide how much to customize the globally conceived product for local
markets.’ Through the General Agreement of Tariffs and Trade (GATT)®
and other multilateral agreements,” trade in goods also is facilitated; a
substantial portion of world trade today takes place between and among
divisions of the same company doing business in various locations around
the globe.® Not only trade is transnational. The politics involved in issues
such as global warming, ozone depletion, and the destruction of the rain
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forest involve political networks that also transcend nation states and
state institutions.’

These factors do not mean that states are no longer important as
influences on these business or environmental aspects of global problems.
It does mean that the role nation states play is substantially different from
that of the past. Not centered within any one nation state or group of na-
tion states are the financial, production, and investment networks.!?
Problems such as the environment, terrorism, or public health cannot be
resolved by way of individual nation state action alone.'' And any one
nation state’s jurisdiction is inevitably limited in relation to such issues.'?
As a result, new bodies of global, international and domestic law are de-
veloping to deal with problems that are neither wholly domestic nor
wholly international.’® These new bodies involve new forms of power
sharing and delegation. Increasingly they work in concert with transna-
tional nonstate entities, which are now more powerful than ever before.'*
For example, transnational corporations do not dictate public policy to
national governments, but the potential impact of their decisions facili-
tates the flow of power from states to markets, as do technologies and the
integration and interdependence of increasingly global markets. As Susan
Strange has noted, the “shift away from states and towards markets is
probably the biggest change in the international political economy to take
place in the last half of the twentieth century.”'S This shift of power
reflects the changing role of and impact on domestic, state-centered law
and politics on the domestic front.

Globalization complicates both the form and content of democracy.
While globalization involves a host of new arrangements such as these be-
tween the public and private sector, it creates a powerful need for new
forms of law responsive to these fundamental changes in states and mar-
kets.'® For example, transnational corporations have a distinct need for
dispute resolution techniques not directly linked to any one country.
Elaborate and important arbitration procedures have been developing to
meet these needs.!” Similarly, human rights have been conceptualized in
ways that transcend any one state’s view of these issues. Local courts
apply the rulings of the European Court of Human Rights, dramatically
changing local law in the process.'® Indeed, in a global world, legal plu-
ralism is increasing, as is the capacity for and the actual growth of vari-
ous forms of global law, defined primarily as the law of private actors.”

While individual countries and sectors within those countries shape,
and are shaped by, globalization in different ways, it is probably safe to
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say that everywhere, globalization complicates democracy both in theory
and in practice. Globalization complicates democracy in theory because
the prevailing models and metaphors of globalization derive largely from
a vision of capitalism that equates markets with democracy, imagining
markets as an expandable lateral system in which individuals are free to
participate according to their own interests and abilities. Globalization
complicates democracy in practice for a host of reasons. But in the United
States, the fundamental reason is that models and metaphors of law are
based on a vision of state power that imagines it as a vertical hierarchy,
the federal government over or above the states; the states over or above
local communities; and, looking outward from the United States,
transnational organizations over national organizations.

The market metaphors are primarily lateral, or horizontal; the power
metaphors are primarily hierarchical, or vertical. The telltale signs that
these imagined models are in play turn up in usages of the word “global”
as if it meant “worldwide.” When “global” is used to suggest homo-
geneity in the fields of production and consumption, this is the market
metaphor at work, depicting the world as ultimately one unified market;
when it is used to suggest a form of dominance, this is the power
metaphor at work, conjuring up world government by law. Either way
these models are highly misleading. Markets are neither self-governing
nor necessarily democratic, and law must be flexible enough to accom-
modate a three-dimensional view of regulation, one that involves the ver-
tical and horizontal relationships among the public and private sectors as
well as the merging of these sectors.

As we shall see in subsequent chapters, putting these models into prac-
tice actually shrinks democracy, no matter how their proponents might
advocate them in the name of democracy. Critics of the practices based
on these models often use the phrase “democracy deficit” to refer to this
effect of globalization. Democracy deficits can take many forms, depend-
ing on the institutional location and the substantive and procedural deci-
sions involved; their vertical or horizontal nature; and the procedures to
which they are compared. Democracy deficits may arise from decisions
that have significant adverse effects on individuals but are inaccessible to
affected citizens because they are made by jurisdictions or private entities
beyond the reach of the domestic or international political structures of
those affected. Such democracy deficits often are the result of negative
spillovers from one jurisdiction to another, such as acid rain, or they can
arise from private decisions to move capital from one part of the world
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to another. Representation or direct participation in the decisions that
lead to these spillovers usually is not possible in jurisdictions in which af-
fected citizens do not live and in whose political processes they cannot di-
rectly participate; nor is it even theoretically possible to participate at the
international level, if there is no treaty or relevant international organi-
zation with jurisdiction over the issues involved or if the decisions caus-
ing the adverse effects are made by private entities.

Democracy deficit concerns can result from more directly vertical rela-
tionships in which decisions are made from above, for example, by supra-
national organizations like the European Union. In the European Union
context, democracy deficit concerns often arise from the fact that some
decisions in the chain of command are thought to be simply too far re-
moved from affected citizens in a particular state.?’ Though one might
argue that the power to make these decisions was, in effect, delegated by
the states to the European Union, opposition to the unforeseen outcomes
of these broad delegations of power often describes these outcomes as a
form of democracy deficit in tension with principles of subsidiarity that
argue for decision-making processes as close to the affected citizens as
possible.?! Of course, issues of domestic federalism are similar, when de-
cisions are made at the national rather than state or local levels of gov-
ernment.

Still another kind of democracy deficit derives from the fact that the
democratic processes used to conform domestic law to an international
ruling may, in reality, be substantially less than those used to create these
rules or laws in the first place. For example, pursuant to treaties negoti-
ated within or judicial decisions rendered by the World Trade Organiza-
tion (WTO), domestic law must often change to harmonize with these
outcomes. The processes used appear to be democratic, but the outcome
of these processes, given the prior commitments made in the treaties in-
volved, means the outcomes usually are a foregone conclusion. The same
processes used to promulgate a rule or pass a statute are employed to re-
scind the rule or amend the law, but the fait accompli nature of the
processes used means, in reality, that the same is less. They have a rubber-
stamp quality to them.??

Fast-track legislative processes (i.e., processes that do not allow for
amendments on the floor of the House or Senate) may also contribute to
a sense of a democracy deficit; they also represent a kind of fait accompli
law making, since amendments are not allowed. In this case, a democracy
deficit derives from there actually being fewer legislative processes in-
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volved. In this sense, the growing power of the executive branch can be
seen in the fact that some major domestic issues now fall within the pres-
ident’s power as commander in chief or within executive foreign policy
powers. Democracy deficit concerns can arise from the increased use of
executive treaties or from broad-based executive orders, such as those in-
volved with establishing military tribunals.??

Another accelerating source of democracy deficit is in the deterritori-
alizing effects of globalization, both at home and abroad. For example,
some decisions that have substantial impact on citizens of a country are
made by organizations, either domestic or multinational organizations,
that are essentially private, beyond direct democratic control or influence.
Transnational actors of all kinds have a need for rules to make their op-
eration run smoothly. The transnational aspects of their operations place
them beyond the control of any one jurisdiction, and the rules and dis-
pute resolution mechanisms that they develop are voluntary and, essen-
tially, private in nature. Yet, these rules can and often do have transna-
tional effects on various publics. Corporate codes of conduct governing
labor conditions, voluntarily adopted, may or may not be the result of
input by citizens in various countries who are concerned with child labor,
low wages, or the right of freedom of association.?* It may seem that there
is no democracy deficit in such contexts, since one might not expect the
decision-making processes of private actors to be democratic, beyond
their own shareholders. But this assumes that our concept of public and
private should remain constant, even in the face of denationalizing global
forces. The horizontal nature of transnational governance creates new is-
sues of legitimacy and democracy that go beyond individual states. We
must, therefore, also go beyond state-centric approaches and habits of
mind when thinking about democracy in contexts such as these.

As a matter of interpretation, democracy deficits, of course, also turn
on how one conceptualizes democracy. Democracy may require more
than the involvement of a legislative or executive body or the participa-
tion of a member state. It also involves concepts of legitimacy, which in-
clude opportunities for participation in decision-making processes by
stakeholders whose interests may not adequately be represented by a
member state. Decisions made by judicial panels at the WTO, utilizing
decision-making processes that are not particularly transparent and that
limit participation only to member states, are not likely to be seen as le-
gitimate by those whose interests are not fully (or even partially) repre-
sented by formal state representation. The inevitable trade-offs that arise
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when free trade conflicts with environmental protection are likely to pro-
duce widespread participation demands from a range of nongovernmen-
tal organizations (NGOs) whose interests are more varied and diverse
than any single state representative can be.? From their point of view,
there is a democracy deficit if they are excluded from the relevant deci-
sion-making processes. From a broader public point of view, the quality
of the decisions may suffer if the perspectives of diverse interests and par-
ties are not considered. One might argue that such democracy deficits
may exist only in the eyes of the beholders. If so, that would only under-
score the point that the scope of democracy should be decided by demo-
cratic means. As Jost Delbrick has argued, “What we are now dealing
with is a complex system of global, international and national gover-
nance.”2¢

In this book, I will focus on the legal resources for expanding citizens’
democratic engagement in, and sometimes against, globalization as gov-
ernance. My focus is on domestic law. The primary purpose of this book
is to develop an analysis of globalization from the domestic side. By turn-
ing the lens to globalization’s domestic side, we can both advance under-
standing of the contemporary world and, within the United States, de-
velop approaches to reforms that would expand and strengthen democ-
racy in the various governmental and nongovernmental settings where
policy is made and applied today. By this, I mean representation not just
in the legislative and executive branches of government but also at
ground level, in contexts created by deregulation and privatization. These
highly varied contexts often combine elements of the public and private
sector as public functions are pushed to the private sector by the applica-
tion of so-called market values to an increasingly wide range of former
government functions and services. This book is intended to broaden the
dialogue over globalization past any simplistic “pro” and “anti” posi-
tions, and so far as law is concerned, past the terms set by debates over
regulation that have dominated the discussion of globalization in the
United States since the late 1970s. As we shall see, that debate is highly
ideologized, especially in its construction of law and markets and in the
inevitability of a zero-sum competition between these as approaches to
social ordering.

Indeed, one argument some advocates of privatization offer is that the
very recourse to markets and the private sector would appear to diminish
the importance of law, or even render it superfluous. One of the primary
reasons to opt for the market and the private sector generally, they say, is
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to increase efficiency. This book argues, however, that the embedded na-
ture of globalization within American institutions of government renders
this kind of either/or thinking obsolete. The public and the private sectors
often merge, necessitating new approaches to law, to maintain the values
of and opportunities for public debate over public matters delegated to
the private sector. In many of these privatized settings—e.g., prisons,
health care, education, and housing for the poor, to name just some—
products and services may be provided privately, but the responsibility
for their success or failure remains public. Thus, whether or what kinds
of markets are appropriate in specific private contexts are questions in
which the public should be involved, as they should participate in ques-
tions over the compatibility of profitability and public service. Under-
standing globalization from the domestic side means sorting through
such rationales from the standpoint of how markets actually function in
specific contexts, making service providers more subject to accountabil-
ity in some instances, less in others.

Law—and administrative law, in particular—can help create condi-
tions and opportunities necessary for meaningful politics around local
and global issues affecting citizens. The first step is to develop a domestic
perspective on globalization. As we shall see, “global forces” do not come
from beyond our nation or beyond government, but are deeply embedded
within our own domestic institutions, both public and private. Focusing
on globalization from a domestic perspective—the domestic “face” of
globalization—means focusing on the legal institutions and processes
that are the main vehicles of globalization within the United States.

Domestic legal systems are not just affected by global processes; they
are embedded within them, i.e., they are integral to them.?” Domestic
institutions, however, tend to be neglected in discussions of globaliza-
tion, as if “global” meant “foreign.” By looking at globalization’s do-
mestic side, we can appreciate both the effects of globalization on do-
mestic institutions as well as the potential effects of domestic institu-
tions, especially legal institutions, on globalization. The domestic side of
globalization may be counterintuitive for those who imagine globaliza-
tion primarily in terms of a free-flowing private sector. However, the in-
terplay between globalization and domestic processes is a two-way
street (and not just one street, but a whole map of streets), and under-
standing something of its history, institutions, and legal and political
complexities from the domestic side is crucial to both analysis and re-
form.
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In the United States today, globalization tends to be understood in
terms of market pressures, as a force favoring efficiency and seemingly
unfettered competition. Many regulatory policy approaches now privi-
lege markets over law. The main regulatory reforms in ascendancy today
consist of various forms of deregulation, privatization, and public/private
partnerships—with the private sector often performing tasks once re-
served primarily for government. Indeed, political debates about these re-
forms usually treat globalization as if it were synonymous with the mar-
ket, and sometimes seem to be little more than ideological assertions
about the virtues of markets over bureaucracy. In particular, I will focus
on the problems for democracy posed by market-oriented approaches to
globalization, especially insofar as those approaches assigned to the pri-
vate sector are functions formerly performed by public institutions.

One premise of this book is that the primary purpose of public law,
and administrative law in particular, is to ensure that citizens can
influence and take responsibility for the new public-private partnerships
that are the main institutional effect of globalization in the United States.
This means more than providing negative rights and remedies for injus-
tices, or even making private providers accountable for their actions. Tra-
ditionally, public law (such as administrative and constitutional law) is
the law that applies primarily to governmental institutions. For this to
occur, public law must supply procedures and forums to enable citizens
effectively to participate in the shaping of the policies and structures of
the private and semiprivate regulatory regimes that now govern what was
once public. Some of these procedures and forums already exist, and oth-
ers do not—although some basic principles exist in law to serve as guide-
lines for their invention.

Another premise of this book is that social justice and the political
change it requires necessitates a proactive, future-oriented role for law.
Law is not just an instrument of command or control but is also a highly
flexible idiom for creation and innovation. For these reasons, I regard law
as essential to the creation of a new “politics” by which concerned citi-
zens might debate real alternatives to the means and ends of the priva-
tized and, as we shall see below, internationalized institutional structures
within which many legal and economic policies are produced today.

In the context of globalization, debates regarding the role of law typi-
cally borrow their form from debates over federalism. This means that
law is seen in hierarchical terms as if power were entirely a top-down af-
fair; a supremacy clause is tacitly assumed. Accordingly, debates over the
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various versions of the so-called new world order dwell primarily on is-
sues of sovereignty. How much sovereignty do we give up by delegating
decision-making authority to international organizations such as the
WTO? How do we harmonize domestic law with the law as mandated by
international organizations? As we shall see below, international organi-
zations are important decision-making sites affecting citizens at the local
level, and they raise important issues for domestic law. More importantly,
as we shall see in later chapters, underlying this debate about the role of
law in a global economy are assumptions about democracy and legiti-
macy.

As noted above, some theorists envision law and markets as rival
forms of governance, law being the form of governance belonging to the
state, and markets being the form of governance belonging to democratic
society. At the risk of oversimplification, one might further describe such
theories as based on an assumption that the differences between law and
markets essentially involve a zero-sum relation, strengthening one imply-
ing a weakening of the other.? Why should this be the case? For some the-
orists, the answer is in the models themselves. The market, imagined as
an open field of products supported or rejected by potential consumers
who are free to choose for themselves, would seem to be the very image
of perfect freedom. Meanwhile, law, imagined as a restrictive “product”
designed by specialists, would seem to be democratic only to the extent
that the lawmakers can legitimately claim to be acting on behalf of those
people they represent.?’

Some theorists tend to regard the judiciary as the least democratic
branch (if not antidemocratic), since judges (including most importantly
the nine justices of the Supreme Court) are not elected.?® The idea of rep-
resentation is key, and some theorists place great emphasis on election as
the criterion of which an office holder’s (or an institution’s) claim to le-
gitimacy might be substantiated before its constituents. From their point
of view, election is a specialized indirect form of market selection and,
wherever possible, government action should be replaced by the market
in the more direct sense. This ideal is based on a model of pure democ-
racy as an open market in which individuals can assert their own inter-
ests. For some theorists who hold to this view, all interests are essentially
economic interests. But in this, they do not distinguish between markets
and metaphorical markets—a distinction that will be important to our
discussion later. Be that as it may, relative to such open competitive are-
nas as these theorists imagine the marketplace to be for individuals (and,
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by extension, corporations), formal political arenas are more limited—re-
strictive by definition (i.e., to office holders)—and also prone to “cap-
ture” by office holders’ particular interests with respect to amassing and
retaining power, as well as economic interests that seek to control these
office holders.

Scenarios such as these are not difficult to find in the marketplace and
in politics. Markets are sometimes more open than public office and
politicians are sometimes venal or corrupt. But more fundamentally, these
very theories have guided the development of markets and political insti-
tutions in the United States for twenty-five years or more. This being the
case, it is especially important to note some deep flaws in these metaphors
and models that define markets as if they were a general or natural state
of affairs in relation to which law could be only an intrusion or diversion
from efficiency.

First, markets and law are neither internally unified nor stable. Mar-
kets and law are institutions and, as for all institutions, this means that
they are dynamic social processes, not monolithic entities. Even within
the United States, which is only one player, albeit a powerful one, mar-
kets and legal systems are plural and internally diverse, shaped by their
own mechanisms of inclusion and exclusion and prone to change.

Second, markets and law do not function in a zero-sum relation.
Strengthening one does not necessarily weaken the other. Nor does en-
hancing a person’s power as a consumer imply empowerment in democ-
ratic terms, since the former is inevitably reactive (one can only choose
from among available options) and the latter is ideally proactive and de-
liberative, as well as electoral. Democracy is not merely about “freedom
of choice” but also about participating in the creation of new options,
among other things.

Third, the federal structure is not a straightforward hierarchy that in-
creasingly distances power from the people through incrementally atten-
uated systems of representation but is, rather, a system for allocating
powers between states and the federal government, and also for regulat-
ing the borders (including a large gray zone) between the public and pri-
vate sectors.

Fourth, in the same vein, “the global” is a reference not to domination
of or by foreign countries or international organizations (whether by
market power or legal rules) but to the nexus of transnational institutions
and processes on which the pragmatic autonomy of individual states is
contingent.
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The terms of current debates on these issues have been set largely by
public choice theorists. In simplified form, the theory goes something like
this: perhaps the democracy of the market is the best democracy of all,
since collective action risks cooptation by special interests with the most
to gain or to lose. But if there is to be public action, citizens should be as
close to the decision makers as possible. The greater the distance, the
more likely it is that special interests will prevail over the collective good.
For the same reason, local community decisions are better than state de-
cisions, and state decisions are better than national decisions. Moreover,
whatever the decisions, they gain their legitimacy from procedures that
adhere to formal models of democracy, that is, that depend primarily on
the actions of elected legislators and executives. The state, in other words,
is a formal institution, the very formality of which is the warrant of its de-
mocratic legitimacy.

There is much to be said for the skepticism that the public-choice
model expresses relative to public law making. In the legislative process,
there are indeed powerful interests at work, and it is in their interest to
lobby as effectively as they can. But it is easy to carry this analysis too far,
becoming more cynical than analytical about the ways in which public
policy is made. More important, the overall thrust of this skepticism errs
in imagining bright-line distinctions between states and markets, states
and civil society, among states, and between states and nonstate entities.
The turn to the private sector as the primary protector of the public in-
terest not only idealizes the market but also fails as an analysis of global-
ization. As we shall see later, the problems of democracy deficit to be ad-
dressed in this book stem not from the cooptation of the state by private
interests but—if anything—from the inverse: the infusion of the private
sector by public-service functions. Nor are the solutions to the problems
of globalization to be found primarily “outside the state” in civil society
and markets, as if these were also distinct and separate realms of social
life. Rather, we shall see that “public” and “private” are mutually inter-
twined and that deregulation in favor of markets is itself a potent form of
legal regulation.

A strictly hierarchical conception of law perpetuates the fiction that
“globalization” is “out there,” like a force of nature, the result of the
economy at work. In contrast, drawing on recent history, I will argue that
globalization is embedded in all of our local institutions, public and pri-
vate. The primary manifestations of this embeddedness are the govern-
ment’s use of markets and private providers to produce and distribute
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public goods, and the private sector’s attempts to sell managerial services
in markets previously restricted to public institutions. Today, the roles
and functions of public and private actors are now so enmeshed as to
make any bright lines between them, for purposes of addressing issues of
accountability or transparency, artificial and even counterproductive. The
democracy deficit results not from too much public decision making but
from too little. Markets, unchecked or unfettered by law, simply do not
offer the transparency and accountability necessary for a vibrant democ-
ratic society.

Rather than enter into debate about law versus markets or the virtues
of the public versus the private sector, as if these were either/or issues, this
book sets forth in fresh terms an agenda for domestic-law reform. By tak-
ing into account the global dynamics in which domestic institutions op-
erate as both key players and affected parties, we can develop new ap-
proaches to law and policy. I present these in terms of some basic princi-
ples of administrative law—administrative law being the main body of
law that establishes both positive and negative rights for citizens con-
fronting questions about the relationship of states to markets. Those prin-
ciples place primary emphasis on citizens having the information neces-
sary to understand issues of public significance. I extend those principles
to include the private sector, where the private sector is performing pub-
lic functions, as well as to international bodies.

More than deepening public awareness and understanding, the reform
agenda I propose also includes the expansion of public participation in
shaping those issues and outcomes. Thus, I also consider political and
economic forums (both old and new) available to citizens and other
stakeholders for the effective and timely expression of their views and
preferences, regardless of the label attached to the decision makers in-
volved. T do not claim that the reforms I propose will answer to all the
needs for democratizing globalization, or for calling public and private
institutions to fuller account; however, they would widen the arenas for
public involvement and state accountability at the institutional junctures
where globalization comes home, so to speak. Law remains relevant in
privatized and deregulated settings, and there is existing law to apply.

The democracy problem inherent in globalization invites a debate over
more than which public institution—the court, the executive, or the leg-
islature—is best suited to decide which legal issues. More fundamentally,
it involves coming to grips with the fact that private entities carrying out
public tasks must be held accountable for their performance. Market
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forces alone may not suffice for such purposes. Citizen responsibility for
private actions requires more than deference to a single legislative deci-
sion to privatize or an executive determination to contract out govern-
mental responsibilities. There should be regular opportunities for citizen
input well beyond the initial decision to substitute markets for law. What
is at stake when the state delegates power to the market and to nonstate
private actors is nothing less than democracy itself.

I am optimistic about the future of democracy if we can vest our de-
mocratic hopes in something other than an unchecked market, and espe-
cially if we can acknowledge that the market does not substitute for legal
regulation. Markets might provide the metaphors for democracy and po-
litical debate, but they are not inherently democratic. The role I see for
law goes beyond the creation and protection of property rights. The role
of law is to maintain and, when necessary, create the infrastructures re-
quired for citizens to participate in decisions as citizens, not just as con-
sumers of services, or according to rules they had no part in making. I
argue that the demands of democracy are not satisfied by one-time leg-
islative initiatives or executive decisions in favor of markets over law. If
democracy actually exists, it is in the day-to-day operations of both pub-
lic and private institutions. To reach this point, the first step is to recog-
nize that the private sector is not the antithesis of the public sector; today
it often functions as a privatized public sector. This new domain is my
main concern in this book, since acknowledging the public interest in the
privatized public sector opens up a new space for citizen participation
and public accountability—in effect, a new dialogue on democratic re-
sponsibility. When it comes to constitutional law, an interactive, vibrant
federalism is necessary and is best achieved if the Supreme Court avoids
unduly narrow approaches to such issues. Some law reform will be nec-
essary to realize that exciting potential, but important resources are at
hand in administrative law and with a healthy judicial regard for politics,
as I shall explain in detail later.

When we appeal to law as a mode of reform, we usually are asking law
to correct injustices. Traditionally, when we speak of law reform, law is
usually understood from a rights or remedial perspective. Administrative
law represents a crucial additional resource for such discussions, since ad-
ministrative law exists primarily to mediate between individuals and the
government. An important role for administrative law has been to pro-
vide procedural protections for individuals before the government, while
advancing public goals, usually in the form of an administrative agency.
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Administrative law processes not only protect individuals from inappro-
priate governmental action but, more relevant for our purposes, they also
allow for input by citizens regarding policy under review.

Indeed, a primary role of domestic law (particularly domestic admin-
istrative law) is to provide the infrastructure necessary for the exercise of
participatory rights by citizens. Sometimes this takes the form of new
spaces for administrative hearings and citizen input. Other times, it takes
the form of judicial restraint in the face of state or federal attempts polit-
ically to resolve a variety of societal issues, from the setting of living
wages to the importation of prescription drugs. The rights of citizens go
beyond rights against the state. They include the right to help shape the
structures that control both the allocation and the application of power,
including power exercised by nonstate actors, whether domestically or
transnationally.

To fulfill this role, law must provide citizens with access to the kind of
information necessary for them to make informed judgments—whether
that information is held by a public or a private entity. It must create the
forums necessary for citizens to enter into meaningful political debate and
to decide whether, for example, they wish to opt for market approaches
to policy, and if so, the kinds of markets they wish to foster and the mix
of market and nonmarket values any given decision-making regime
should encompass. These political spaces and opportunities for partici-
pation must go well beyond traditional conceptions of representative
democracy and public law principles based on bright-line distinctions be-
tween public and private or state and federal actors. They must also in-
clude the creation of citizen forums in the private sector, domestically as
well as in international organizations such as the WTO, advancing ap-
proaches that privilege participation, not just market outcomes. For this
to occur, however, it is necessary to reassess the relationship of markets
to politics and law. Processes of globalization have fundamentally
changed the relationship of markets to states both internationally and do-
mestically. Focusing on the domestic face of globalization illuminates un-
tapped resources for democracy at home, as well as clarifying where and
how the lines between public and private, state and federal, and domes-
tic and global are blurred by their extension into international and
transnational spheres.
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and Agency Regulation

Before we can pursue an alternative vision of globalization for
the sake of addressing at least some of the more critical aspects of the
democracy deficit, we must examine how, why, and where it was and is
that the present global era is so widely imagined (and institutionalized) as
involving an inevitable tradeoff between law and markets as forms of
power. The net result of the last twenty-five years of globalization has
been a vast expansion of the tendency to conceptualize government func-
tions in terms of the values placed on efficiency and individual economic
rights. As already noted, individualism, economic interests, competition,
and effective market behavior are widely held to be natural instincts, a
sort of modern neo-Darwinian survival of the fittest. At the same time,
deregulation, market-oriented regulatory approaches, and the shift of
public functions to the private sector have produced a significant concen-
tration of power in the executive branch and, in particular, in the presi-
dent. This is because of, among other factors, the frequent use of broad-
based executive orders and executive treaties, particularly since the
1980s, that have increased judicial deference to issues conceived of as in-
ternational in nature, as well as deference to executive agency decisions,
and increasingly comprehensive and aggressive executive oversight of
agency rule making.! It is ironic that a political theory dedicated to pro-
moting the democratic functions of the market should have so con-
tributed to disabling Congress in favor of executive power, nowadays rel-
atively unchecked, especially in certain economic areas formerly under
active congressional oversight. These trends have only escalated with re-
gard to security and privacy issues, as the role of the executive branch has
increased in response to the “war on terrorism.” How this came to be is
a historical question that takes us back to the early days of the New Deal

15
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and the modern development of administrative law. An overview of that
history suggests that in vivid contrast to the assumption that markets are,
in effect, natural democracies, the democratization of the market was it-
self produced by and through legal regulation, particularly by Congress
and then, eventually, by the Supreme Court’s innovative response to the
exigencies of the Great Depression, which set the stage for subsequent
legislative developments.

In modern times, American administrative law has developed over the
course of three main periods, roughly, the 1930s through the mid-1960s,
the late 1960s through the late 1970s, and the 1980s to the present. I call
these the New Deal era, the environmental era, and the global era.> Un-
derstanding the main features of these different periods—the effects of
which were cumulative—helps explain why the tensions between law and
markets, or among the different branches of government, are easily seen
in a zero-sum relation, and yet are not inevitably rival forms of power and
governance. Rather, such tensions as are now built into the system are
outcomes of a particular institutional history that remains open to a
range of possible futures.

The New Deal Era

For our purposes, the story begins during the 1930s, the period of the
Great Depression and the administration of Franklin Delano Roosevelt.
The Depression yielded a major transformation in the relationship of the
courts to Congress and, accordingly, of the federal government to the
states. At the time, Congress was actively engaged in passing the new
president’s program for economic recovery. While our discussion is in-
evitably somewhat technical, it is in those very technicalities that the law-
market dichotomy was constructed, as the Supreme Court ultimately
gave Congress its head, making Congress the body that would be politi-
cally accountable for the new programs.

In 1933, Professor—but soon to be Justice—Felix Frankfurter com-
mented on the special significance of the Great Depression in the United
States:3

In this the fourth winter of our discontent it is no longer temerarious or
ignorant to believe that this depression has a significance very different
from prior economic stresses in our national history. The more things
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change the more they remain the same is an epigram of comfortable cyn-
icism. There are new periods in history, and we are in the midst of one of
them.

Frankfurter, along with most New Dealers, believed that those extraordi-
nary times required extraordinary solutions, involving both experimen-
tation and innovation. Much of this reform was to come in the form of
national legislation. Frankfurter thus advocated the need for judicial re-
straint in the face of such legislative attempts to lift America out of the
depths of the Great Depression. He criticized the Supreme Court as being
too activist, far too willing to substitute its economic judgments for those
of duly elected legislators. He had good reason to be critical. The
Supreme Court had been very tough, indeed, on previous legislative ex-
periments that arguably interfered with the Court’s conception of “lib-
erty.” The Court’s substantive due process approach, evident in Lochner
v. N.Y.,,* gave it, in Holmes’s dissenting view, the right to read Herbert
Spencer into the Constitution.> More importantly, the Court’s view of
states’ rights would also make national legislation vulnerable to constitu-
tional attack. Up to the Great Depression and beyond, its decisions
reflected a very narrow interpretation of the commerce and the contracts
clauses of the Constitution. This view resulted in a number of judicial de-
cisions declaring a variety of federal statutes void on constitutional
grounds.® Congress’s early attempts at delegating legislative power to fed-
eral administrative agencies also conflicted with the Court’s demand that
these delegations be accompanied by clear legislative standards. Thus, in
A.L.A. Schecter Poultry Corp. v. United States’ and Panama Refining Co.
v. Ryan,? the Court voided federal legislation for failure to meet the stan-
dards established by its nondelegation doctrine.

Eventually, the Court began to adopt the restrained approaches to ju-
dicial review of the constitutionality of federal statutes advocated by Jus-
tice Frankfurter and other New Dealers. In West Coast Hotel Co. v. Par-
rish,’ the Court sustained a state minimum wage law for women, taking
an approach that reflected a significant change in the Court’s approach to
a wide range of economic regulatory legislation. This period reflected the
end for the doctrine of substantive due process. This more deferential ju-
dicial approach to legislation was deepened and extended by such new
Roosevelt appointees to the Court as Justices Black, Murphy, Douglas,
and, of course, Frankfurter himself. The doctrine of substantive due
process was eventually buried, at least in economic cases;'? the commerce



18 | Three Eras of Administrative Law and Agency Regulation

clause was read more and more broadly;!! the Tenth Amendment became
a mere truism;'? and the contracts clause dropped out of sight.!3 The non-
delegation doctrine used to strike down federal legislation in Schecter and
Panama Oil Refining seemed to have peaked in 193 5, only to resurface in
the odd dissent from then on.'

Importantly, the Court’s readjustment involved its acknowledgment of
the vital role of political institutions in a pluralistic society. In the words
of Justice Oliver Wendell Holmes, the Constitution

is made for people of fundamentally differing views, and the accident of
our finding certain opinions natural and familiar or novel and even
shocking ought not to conclude our judgment upon the question
whether statutes embodying them conflict with the Constitution of the
United States.!

Yet Frankfurter did not see judicial restraint as reflecting a desire to have
the Supreme Court play a weaker role than the other branches of gov-
ernment. Rather, he wrote,

[t]he Justices of the Supreme Court are arbiters of social policy because
their duties make them so. For the words of the Constitution which in-
voke the legal judgment are usually so unrestrained by their intrinsic
meaning or by their history or by prior decisions that they leave the indi-
vidual Justice free, if indeed they do not compel him, to gather meaning
not from reading the Constitution but from reading life.'®

Crucially, for our purposes, “reading life” did not mean leaving the mar-
ket to work in an unfettered way—since the markets had dramatically
failed. Rather, the new judicial restraint effectively constituted
Congress—the political branch—as the dominant institution in relation
to leading the nation out of economic crisis. Justice Harlan F. Stone’s fa-
mous opinion in United States v. Carolene Products Co.!” epitomized the
Supreme Court’s recognition of the primacy of legislative solutions for
economic problems, and the appropriateness of a restrained judicial role
when reviewing such legislation. In that case, the Court rejected a sub-
stantive due process challenge to a federal statute that prohibited the
shipment in interstate commerce of “filled milk” (a mixture of skimmed
milk and nonmilk fats). In so doing, it set forth guidelines defining essen-
tially a rational-basis test for judging the constitutional validity of this
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kind of economic legislation.'® The Court made explicit its presumption
of congressional responsibility:

[T]he existence of facts supporting the legislative judgment is to be pre-
sumed, for regulatory legislation affecting ordinary commercial transac-
tions is not to be pronounced unconstitutional unless in the light of the
facts made known or generally assumed it is of such a character as to
preclude the assumption that it rests upon some rational basis within the

knowledge and experience of the legislators.!”

In a footnote to Carolene Products, though, the Court recognized that
not all legislation should be treated in the same way. It established what
amounts to a two-tiered approach to judicial review—relatively deferent
with respect to economic legislation, but less so in other contexts.?’ The
more stringent standard of judicial review was appropriate “when legis-
lation appears on its face to be within a specific prohibition of the Con-
stitution, such as those of the first ten Amendments. . . .”?! In retrospect,
it might seem that a two-tiered review privileged judicial activism in mat-
ters of civil rights (as requiring closer judicial scrutiny); however, it would
be wrong to assume that economic rights were not important to the
Court.

In the context of the Great Depression, the Court was privileging the
political process by relinquishing its own power to set limits on economic
legislation. The economic crisis was the most pressing issue of the day,
and the Court took the view that a collective problem of such severity
called for collective solutions available only through the political arena.
The Court’s priority was not on individuals, but on the American popu-
lation as a whole—on the nation, not individual states. In short, judicial
restraint was an acknowledgment of the role courts can play when it
comes to widening political debate and focusing that debate on economic
legislation to address the crisis produced by the failure of the market—a
failure that left one-third of the nation “ill-housed, ill-clad, ill-nour-
ished.”??

Underlying this constitutional approach was a pluralistic conception
of the political marketplace. Though the economic market may have been
moribund, the political market was still vital. For similar conceptual rea-
sons the courts refused to formulate issues in terms of individual eco-
nomic rights, insisting instead on collective group rights—a right to eco-
nomic prosperity for all.?? The doctrine of judicial restraint that emerged



20 | Three Eras of Administrative Law and Agency Regulation

in this period was, in a sense, a form of judicial activism—of revising legal
doctrine to widen the scope for legislative experimentation specifically for
the sake of ending the economic crisis. But the spirit of an age has a way
of working its way into all the cases with which a court deals. Thus, the
liberal, expansive interpretation the New Deal Court began to give the
commerce clause, as well as the legislative power it authorized, was
reflected in its approach to other constitutional issues and clauses of the
Constitution.

Economic legislation occupied a central place in the New Deal.?* In
some cases, legislation supported market innovation. For example, Con-
gress passed statutes to help infant industries such as airlines and com-
munications. In other cases, legislation was designed to democratize mar-
kets. For example, new law was passed to address problems caused by
monopolies such as the one in natural gas pipelines, to ensure fairness in
securities markets, and to equal bargaining power in labor markets. New
Deal economic legislation was aimed at creating a market economy that
worked.?’ The new statutes and the reforms they embodied were funda-
mentally capitalist in their objective, orientation, and design.?® The New
Deal Congress did not seek to nationalize industries nor, as was evident
in Schecter Poultry Corp., did the Court permit a voluntary corporatist
approach to regulation.?” Rather, Congress and the Court sought to forge
a partnership between government and business on a middle regulatory
ground. The crucial point for our purposes is that the association of mar-
kets with democratic values is not a “natural” attribute of markets. In the
New Deal, it was deliberately produced out of an intensive effort involv-
ing all three branches of government in the project of stabilizing markets
by legislation aimed at democratizing them and subjecting them to ongo-
ing scrutiny and accountability through the political and administrative
processes.

Administrative agencies were to play a prominent role in achieving
such stabilization and democratization of markets. In this context, it
would be a mistake to underestimate the importance of the relationship
of agency independence and expertise to the underlying conceptions of
legislative representation and democratic theory. New Deal regulatory
agencies are sometimes seen in a way that casts their independence as
political authority and their expertise as political judgments.?® Yet un-
derlying the willingness of the Court to view employees of agencies as
independent experts is their view that they are also the agents of elected
representatives. According to one theory of democracy, elected repre-
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sentatives themselves can be viewed as experts.”’ Accordingly, the pre-
sumption of legislative expertise is extended to these representatives’
agents.

Judicial development of the doctrine of legislative primacy was thus
sympathetic to a view that emphasized the legislature’s need to designate
its own independent agents. The emphasis on the expertise and indepen-
dence of agency personnel was but an extension of a larger conception of
representation. In short, the New Deal Court’s deference to Congress and
its agencies to regulate economic affairs was based on its understandings
of representation and agency as issues of democratic theory. The legal dis-
course of the New Deal era relied on broad notions of congressional in-
tent in terms that were particularly familiar to the common-law-minded
judges who wrote these opinions.3® Each incremental step taken by agen-
cies to solve a particular problem often led to an expansion of their pow-
ers; and most of these expansions were affirmed by reviewing courts.?!

The overall thrust of the legislation and regulation of the New Deal era
was not consumer oriented, as we understand that concept today. This is
not to say that protecting consumers from monopolistic pricing (for ex-
ample) was not important, but rather that the tone and orientation of
New Deal regulatory statutes had a distinct producer orientation. The
regulatory initiatives of the New Deal conceived of industry less as po-
tential perpetrators of harm than as potential victims of chaotic market
forces—and it was those market forces that legislation was aimed at con-
trolling. Ensuring the continued viability of industries was the primary
regulatory goal. If the market could be made to work, if unnecessary
labor strife could be eliminated, if rates truly approximated what they
would be in a smoothly functioning market, then producers, consumers,
and society itself would be better off. This view generated a body of ad-
ministrative law that made administrative agencies the primary sites for
the protection of individuals from the excesses of the market.

The Administrative Procedures Act (hereafter APA),3? passed in 1946,
provided the primary statutory basis for most judicial review of federal
agency action well into the 1960s. In interpreting the APA, particularly
the provisions governing the scope of judicial review, courts usually read
it in a way that resonated with the deferential judicial approaches they
developed in constitutional contexts during the New Deal. The hands-
off approach of the judiciary to the issues of constitutional delegation
and statutory jurisdiction, coupled with the relatively deferential ap-
proach the APA required when reviewing agency fact finding and policy
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decisions, facilitated agency change and the evolutionary growth of the
administrative state—though this is clearer in retrospect than it could
have been at the time.

The basis for this judicial deference is best understood in the larger po-
litical, regulatory, and constitutional context in which the courts were op-
erating at that time. Key to that context was a political consensus in favor
of an administrative state. This supportive political climate was strength-
ened by at least four additional and interrelated factors: the constitutional
doctrines of judicial restraint that had developed during and after the
Roosevelt administration, doctrines that emphasized the primacy of the
legislature and the need for judicial restraint; the perceived independence
and expertise of the regulators involved and the relationship of that in-
dependence and expertise to the concept of representation that typified
this era; the development of a regulatory discourse that was particularly
conducive to agency expansion and judicial approval; and the essentially
economic nature of the regulation in question.

Inherent in the approach New Deal courts ultimately took to the Con-
stitution was great tolerance for the substantive results reached by leg-
islative processes. Congress was permitted to delegate legislative respon-
sibilities relatively freely to administrative agencies. The Court treated the
regulatory tasks of a modern, activist government pragmatically, and this
meant acknowledging the powers of the three branches of government as
essentially overlapping in nature. The Court’s practical approach to such
questions was most concerned with the overall effects of the legislation
on the respective ability of the branches of government to function effec-
tively.33

This relatively deferential judicial approach to the structure and func-
tion of agencies within the constitutional system contributed to the sub-
sequent growth of the administrative state.’* The federal government’s
extensive new role dating from the New Deal already differed
significantly from its relatively minimalist role at the beginning of the na-
tion’s history.?> Now it expanded and became more internally flexible—
not only with the blessing of the courts, but due to the nature of judicial
review. Indeed, to the extent that separation-of-powers principles came to
be viewed procedurally rather than substantively, they were made more
consistent with a flexible, legislatively defined concept of individual lib-
erty. But those principles were not themselves viewed as a source of sub-
stantive constitutional protection. As Philip Kurland noted, “the doctrine
of separation of powers was not a rule of decision.”3¢ Protection of indi-
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vidual liberty ultimately had to be found in other, more specific provisions
of the Constitution, particularly in the Bill of Rights.3” So far as the eco-
nomic legislation of the New Deal was concerned, individual liberty pro-
tections were largely procedural, and the legislative branch was allowed
to work its will through the political process.

The Court’s more tolerant approach to separation-of-powers issues for
the sake of broadening government’s political accountability left Con-
gress to implement its legislative program. New Deal judicial interpreta-
tions of the Constitution offered relatively little resistance to such legisla-
tive efforts. The New Deal courts’ approach constitutionalized broad
congressional discretion to act, but in so doing, the Court also under-
scored the ongoing nature of legislative and political change. The New
Deal’s emphasis on the relative autonomy of the legislature and, ulti-
mately, its agents (i.e., the agencies) enabled the New Deal vision of
progress to be statutorily institutionalized. Importantly, however, since
Congress and not the Court was the agent of change, that vision as such
was not constitutionalized. The Court constitutionalized a political
process, but not its outcomes. Congress retained wide powers to pass,
amend, and repeal its own laws.?3

In the concluding chapter, we shall revisit administrative agencies as
potential arenas for addressing at least some of the externalities of glob-
alization, most importantly, some aspects of the democracy deficit. For
now, let us simply note that the democratization of markets (such as there
was) was the product of a sustained political and legal effort over the
course of the New Deal era. It was an innovative Court that institution-
alized economic affairs as political affairs appropriate to the federal gov-
ernment—specifically, to Congress—and established the legal platform
for the expanded, more flexible government that resulted from that
change. Much has changed since that time, but it remains the case that
law and markets are not antithetical, but inextricably and mutually em-
bedded through politics and law.

The Environmental Era

Just as judicial deference to agency decision making was the hallmark of
the New Deal era, more overt judicial activism characterized the envi-
ronmental era that followed. If Congress’s powers had been stretched to
the constitutional breaking point by the broad delegation clauses that



24 | Three Eras of Administrative Law and Agency Regulation

characterized New Deal legislation, the power used by federal courts to
ensure that the various agencies conformed to environmental values
raised new institutional concerns. Judicial review of agency environmen-
tal decisions in the 1970s highlighted the differences between the abso-
lutist legal requirements of environmental legislation and the costs of eco-
nomic growth. Indeed, the environmental constraints on economic
growth moved to the center of legislative and judicial attention during the
environmental era. The definition of progress had changed. Growth now
had to accord with an emerging set of environmental values and a more
collective approach to risk and risk assessment. As one court put it,
“[s]everal recently enacted statutes attest to the commitment of the Gov-
ernment to control, at long last, the destructive engine of material
‘progress.’” 3’

The statutes of the environmental era were a new type of regulatory
legislation. More detailed than New Deal statutes and applicable to a
wider range of industries, they sought to regulate polluters, increase
safety on the road and in the workplace, and lower the risk of diseases
such as cancer—among other objectives. They often sought to force tech-
nological breakthroughs. Their regulatory discourse spoke more in terms
of science, probabilities, and risk assessments. Their relationship to the
market was, for the most part, indirect, and they established a number of
executive agencies that relied heavily on their rule-making capabilities to
create new law.

The new environmental statutes often took an absolutist approach to
such problems as air and water pollution. These statutes also applied
across industry lines and dealt with issues of great scientific complexity.*
Moreover, these issues were interdisciplinary in character and raised a va-
riety of related legal, social, economic, and ethical questions. Proposed
solutions to such questions, more often than not, demanded interdiscipli-
nary and often intergovernmental approaches. The substantive problems
that characterized the environmental era spilled over state and national
boundaries. The “common-pool” aspects of the market failure that un-
derlie the need for environmental regulation encouraged a concept of the
relation of the individual to society that I will refer to as “interdependent
individualism.” An interdependent concept of individuals recognized
more fully that society’s overall interest in clean air or clean water cannot
be equated with the aggregate of individuals pursuing their own atomistic
self-interests. Indeed, it was an atomistic conception of individual free-
dom that had created many environmental problems in the first place. An
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interdependent concept of individualism resonated with and was rein-
forced by the interdependent and interdisciplinary conceptions of both
the problems and the solutions that characterize the environmental era.
Accordingly, a new understanding of progress was needed to deal with
such new levels of interconnectedness.

The new environmental legislation also reflected a distinct consumer
perspective.*! The statutes interjected environmental values into the rela-
tionships between the regulated and the regulators. More often than not,
producers of goods were now seen in a new light “as producers of
harm.”*? Those who sought to benefit from these environmental statutes
had an even more compelling interest in the outcome than in the eco-
nomic benefits of a properly functioning market. They were likely to be
the personal victims of pollution or toxic substances. Economic conflicts
of interest among the regulated gave way to more fundamental conflicts
of value that did not translate as easily into a common economic dis-
course. Unlike a determination of the cost of capital in a natural gas or
electric rate proceeding, economic approaches to the calculation of the
value of a human life met not only with technical concerns but also with
concerns based on radically different value systems. It was, thus, not at
all obvious how a legislature or an agency could calculate the cost of a
human life or of irrevocable damage to the environment. The adminis-
trative process thus became more complex and contentious as it sought
to accommodate a number of new, broadly defined, and often conflicting
environmental interests, values, and groups.*?

Given the interdependent perspectives involved in the nature of the
regulatory problems presented and in the congressional and administra-
tive solutions suggested, agency rationalizations for policy change in-
evitably became more complicated.** Because environmental, health, and
safety questions now cut across industry lines, single-mission and single-
industry commissions waned, as did regulatory issues with reasonably
specific economic answers. Setting rates was relatively easy compared
with assessing the overall health, safety, and environmental effects of var-
ious manufacturing processes. The scientific uncertainty that accompa-
nied these assessments often triggered a more holistic judicial conception
of the regulatory problems involved. This is not to say that courts aban-
doned New Deal deference in all environmental cases. But the nature of
these issues did require more explanation of more interrelated factors,
even when courts took a deferential, rational-basis approach.** Further-
more, the life-and-death nature of the issues at stake often encouraged
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courts to supervise agency policy making much more closely than did the
economic questions involved in the New Deal era. More important,
statutes such as the National Environmental Policy Act, as well as the
more complicated hybrid-rule-making procedures set forth in most of the
health, safety, and environmental statutes passed during this era, pro-
vided the legal basis for more exacting judicial scrutiny of agency expla-
nations of whether and how they chose to incorporate environmental val-
ues into their decision making. Judicial control grew. Initially, at least,
some courts played this role most willingly. Judge J. Skelly Wright wrote
in his opinion in Calvert Cliffs’ Coordinating Comm. v. Atomic Energy
Comm’n: “[I]t remains to be seen whether the promise of this legislation
will become a reality. Therein lies the judicial role.”*¢

The courts had much new legislative and agency material with which
to work. Between 1966 and 1981, the administrative bureaucracy grew
considerably, in terms of both the number of new laws and agencies in-
volved*” and the amount of new regulation these agencies produced.*®
Both aspects of this growth created a need for greater supervision of the
bureaucracy. The constitutional context in which this new regulation was
being created, its nature as well as the kinds of market failures with which
it dealt, the value issues it raised, and the more interdependent conceptu-
alization of the individual’s relationship to the state and to other individ-
uals that it encouraged, all combined to create a new, value-laden regula-
tory discourse. Within this context, the courts developed more activist
doctrines of administrative law for purpose of reviewing substantive
agency action. These innovations in the doctrine of administrative law
tended to have distinct constitutional overtones.

The primacy of the legislature and the rational-basis test of the New
Deal era helped shape the constitutional context within which the doc-
trines of deference to proregulatory administrative law developed. The
civil rights cases following Brown v. Board of Education*® helped create
the climate of judicial activism that encouraged courts to scrutinize
agency decisions closely in the environmental era. When governmental
action was taken that conflicted with fundamental constitutional rights of
individuals or significantly and adversely affected a discrete and insular
minority, such as a racial minority, the courts now required compelling
reasons to justify such action.’® In short, the constitutional law that de-
veloped and flourished during the environmental era had courts playing
a major role as the guardians of individual rights. Rather than economic
legislation, the more stringent standards of judicial review referred to in
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Justice Stone’s footnote to United States v. Carolene Products Co. became
the focus of constitutional law.’!

This constitutional hard-look approach was reflected in the doctrines
of administrative law developing in this period. It is ironic that in a reg-
ulatory era characterized largely by its interdependence and complexity,
an approach akin to constitutional individual-rights litigation would
emerge in administrative law. The most significant aspect of the relation-
ship between administrative and constitutional law during this period
was the increasing parallel between administrative law’s approach to the
supervision of agency rationality and the judicial strict scrutiny prevalent
in constitutional contexts. Perhaps the key to this parallel was between
certain constitutional rights and the legislature’s and courts’ concept of
environmental, health, and safety issues. Or it may be that the courts
tended to look more closely at certain environmental decisions, com-
pelling them to seek judicial justifications that emphasized these similar-
ities.

As noted above, many of the new administrative statutes and agencies
that came into being in the early 1970s treated health, safety, and envi-
ronmental issues in absolutist terms.’? Air was clean or dirty, water clean
or polluted. Questions of degree were not entertained. Evil had been
identified, and Congress quickly passed statutes to eradicate it.>3 This ap-
proach may have been necessary to generate the political support re-
quired to mobilize Congress, but absolutism often resulted in legislation
that ignored the importance of economics in general and the cost of reg-
ulation in particular.’* Even statutes that mandated the regulation of only
“unreasonable risks” often generated an agency approach that was far
more rigorous than a cost-benefit calculation might suggest.>® As in cases
in which constitutional rights were at stake,’® cost was not viewed as a se-
rious factor mitigating the duty of polluters to conform to the environ-
mental goals outlined in the statutes. Nor was cost seen as a serious fac-
tor in limiting the promulgation of agency rules designed to carry out
Congress’s goals.’”

This absolutism translated into a demand for quick solutions to the
complicated social and economic problems spawned by an industrialized
society. Statutes such as the Clean Water Act,’® for example, were de-
signed to eliminate pollution quickly. Unlike the Supreme Court’s ap-
proach to eliminating racial discrimination with all “due deliberate
speed,”%’
complete elimination of pollution.®?

this statute, in particular, set definite, unrealistic dates for the
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The absolutist nature of such statutes also reduced agency discretion
and transformed the regulatory discourse. The burden of proof that cer-
tain environmental values had, in fact, been adequately considered was
on the agency.®! The deference the courts had shown Congress and its
agents during the New Deal era was revoked. The courts would usually
not presume environmental rationality on the part of the agencies in-
volved.

The approach most common in environmental litigation®? treated bur-
den-of-proof questions in a manner similar to constitutional litigation. It
put the burden on the party seeking to disrupt the environment, whether
that party was the government or a private firm.%* Constitutional rights
such as free speech guaranteed by the First Amendment, for example,
could be curtailed or prohibited only if there were a compelling reason for
taking such action and only if there were no realistic alternative to the ac-
tion proposed. This heavy burden of proof rested on the person seeking
to prohibit or curtail speech.®* In a variety of environmental cases, courts
similarly put a heavy burden on the party seeking to disrupt the environ-
ment.®

Environmental statutes combined this absolutist character with an es-
sentially consumer-oriented perspective. The acts reflected new desires as-
sociated with the advanced consumer economy that came into being after
World War II. Some of these services pertained to outdoor recreation and
the allocation of air, land, and water to natural environment management
and use; others pertained to new objectives concerning health and well-
being and to the adverse effects of pollution on both biological and
human life; still others dealt with matters such as “least cost” technolo-
gies in energy, smaller-scale production, and population-resource bal-
ance.%¢

These quality-of-life concerns generated certain environmental values
that Congress sought to impose on decision-making processes. These val-
ues were those of individual consumers. Indeed, the statutes themselves
sought to eliminate specific harms by preventing specific producers from
inflicting these harms on the environment in general and individuals in
particular. Unlike the New Deal’s more abstract concern with an ade-
quately functioning market from which all might benefit, the environ-
mental era sought the direct benefit of individual consumers. Though a
conception of individuals as interdependent may underlie the basic need
for environmental regulation, a conception of the rights of individuals en-
ergized the enforcement of these statutes.
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Environmental, health, and safety problems were also marked by their
complexity and by the collective nature of many of the risks they pre-
sented. In an increasingly complex and technocratic society, the informa-
tion needed to act rationally was difficult to acquire and to understand.
Sensible risk assessment of potential environmental harm required col-
lective information gathering. Questions such as whether to utilize nu-
clear power or where and how to build a safe nuclear plant did not lend
themselves to individual risk calculations. Nuclear accidents could have
ramifications and effects reaching far beyond the people living near the
plant. Many early “environmental” agencies were actually very develop-
ment oriented.®” The Army Corps of Engineers, the Bureau of Reclama-
tion, and the Federal Power Commission, for example, often found that
environmental values were antithetical to their basic missions.®® Govern-
mental agencies charged with applying environmental values often disre-
garded them in favor of their own statutory duties and goals. In such
cases, courts sometimes acted as if they were superagencies, ultimate
guardians of the true public interest. In so doing, courts often reversed
agency action by taking a hard look (as opposed to deferring) at the rea-
sons agencies gave for their actions, sometimes finding those reasons in-
adequate.®” In short, while the New Deal courts gave Congress the lead,
environmental era courts took a role that made federal courts arbiters of
agencies that had become substantially autonomous over the course of
their existence. The courts recognized that government agencies could be
just as indifferent to the public interest as private industry. This was par-
ticularly the case when the primary mission or goal of the agency involved
conflicted with the environmental values mandated by Congress.

Thus, the courts took it upon themselves to ensure that the govern-
ment itself live up to the mandates of the National Environmental Policy
Act. They chose to play the role of protector of the values and goals ex-
pressed by Congress, a role arguably akin to the executive’s constitutional
duty “to take care that the laws be faithfully executed.” In practice, the
intensity of courts’ scrutiny of the performance of government agencies
blurred the constitutionally mandated differences among judicial review,
legislative amendments to statutes, and executive administration and co-
ordination of agency policy.”®

This is not to argue that New Deal deference was obsolete or that the
hard-look approach and the environmental era had supplanted the New
Deal. Rather, a new mode of legal discourse was added to the law that al-
ready existed, and with that discourse, new structural relationships
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among courts, Congress and agencies, and the executive developed. New
interpretive possibilities, especially for courts, were created by hard-look
approaches to judicial review, and these coincided with a new set of wide-
reaching statutes. The New Deal had established administrative agencies
as the literal agents of Congress’s reform agenda aimed at legislation to
support the operation of the market in the interests of national economic
recovery. In the course of the postwar decades of the 1950s and 1960s,
these specialized agencies evolved into highly independent and highly ju-
dicialized rule-making bodies and, as we have seen, courts were inclined
to defer to their technical expertise in terms that paralleled constitutional
discourse.

The environmental era, while brief, represented a significant turning
point in the development of the contemporary regulatory landscape. On
the one hand, the environmental period was a continuation of the New
Deal commitment to political institutions as the appropriate site for ad-
dressing challenges to national well-being and prosperity. On the other
hand, courts were increasingly attentive to the fact that Congress had, to
some extent, relinquished its control over administrative agencies, and
that it was now the agencies themselves that functioned as political insti-
tutions, often more responsive to political shifts of new presidential ad-
ministrations than to specific directives of Congress. The very nature of
environmental issues, inherently ambiguous, potentially transborder, and
not always clearly subject to the analysis of experts, made them elusive,
often putting courts in the position of judging among competing experts.
These developments, in effect, made regulation seem to be a rather elite
judicial enterprise of an executive character. The global context was now
also changing. During this same period new players in the world econ-
omy, notably OPEC and Japan, suddenly called American economic su-
premacy into question.

The Global Era

The start of the global era was not marked by any specific domestic leg-
islative program. There was no “Global Deal” akin to the New Deal. If
it can be said to have an identifiable beginning, it was in a series of dereg-
ulatory efforts undertaken for the most part by administrative agencies.
If the New Deal era was marked by judicial deference to congressional
judgments and the environmental era was marked by a more vigorous
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form of judicial activism, the onset of the global era was marked by ju-
dicial deference to executive power over the administrative process,’!
particularly as administrative agencies sought to deregulate themselves
and incorporate various economically based approaches to regulation.
Increased executive control over agency policy making in the 1970s and
1980s occurred largely at the expense of congressional control. To some
extent, Congress itself participated in this shift, both affirmatively and
passively. Congress affirmatively created many agencies that were more
executive in character than the independent agencies of the New Deal.
Executive control over those agencies was not limited to coordination.
The executive introduced substantive changes as well, particularly in the
form of deregulation. Many of the substantive, deregulatory policies of
the executive have been implemented by agencies, bypassing Congress—
which has neither affirmed these new directions nor disapproved of
them.”? With the exception of congressional deregulation of the Civil
Aeronautics Board and, later, the Interstate Commerce Commission, and
a few other deregulatory statutes, deregulation was—and is—essentially
a program carried out by the executive branch through executive or-
ders,”? appointments of like-minded individuals, vigorous executive con-
trol over decisions regarding (non)enforcement of certain existing rules
and regulations,’
replacement by more cost-conscious or market-oriented substitutes,
and a major monitoring role played by the Office of Management and
Budget.

The New Deal and environmental eras we have examined were
marked by the passage of specific congressional programs, inspired or at
least backed by the president. In vivid contrast, the most distinctive fea-
ture of the global era is a politics of efficiency—rhetorically fused to the
national interest—but involving no specific legislative program. Con-
gress’s primary contribution to deregulation has been indirect, in the form
of budgetary legislation and tax reductions.”® These statutes have pres-
sured agencies to scale down their programs, goals, and statutory man-
dates. But such statutes differ markedly from those of the New Deal and
environmental eras. Their impact on substantive law is indirect. They do
not provide the legal guidance to courts that statutory interpretation usu-
ally requires; they read more like presidential speeches, hortatory rather
than prescriptive. In this respect, they reflect the mood of the times—a
mood that agencies have occasionally forced into their own statutory
mandates.””

as well as rescission of certain rules in favor of their
75
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It is thus no surprise that the rhetoric and politics of efficiency go well
beyond attempting to achieve public goals in a cost-effective manner. At
times, they take on a distinct negative-rights tone—as if legislators and
agency administrators were seeking to protect their constituents from
themselves and government in general. Indeed, the political process often
seems designed not only to limit the role of law but to deligitimize it. At
a theoretical level, regulation is the tool of special interests or it is now, in
fact, a producer of harms—cost, red tape, and bureaucracy. Such an ap-
proach, almost de facto, leaves the achievement of social justice goals to
the market. As law is removed as a viable option and as political dis-
courses focus primarily—often exclusively—on cost, noneconomic val-
ues, and the forums in which to discuss them, are increasingly removed
from day-to-day life.

The principal hallmark of regulation in the global era has thus been the
shift from state-centered, command-control regulation to deregulation,
privatization, and market forms of regulation.”® This trend goes well be-
yond the use of market incentives in rules issued by administrative agen-
cies.”” Importantly, it extends to partial (and sometimes wholesale) dele-
gation of public functions and responsibilities to the private sector,® par-
ticularly when these involve social services for sectors of the population
with marginal status. The Honorable Patricia M. Wald has observed,

State and local governments have contracted with private operations to
take care of the most vulnerable, dependent, and disempowered mem-
bers of society—children, the unemployed, the physically and mentally
disabled—whose servicing for most of the twentieth century has been
considered quintessentially a “public” responsibility.?!

Delegation of social services to the private sector represents an important
aspect of the ways in which global processes encourage and accelerate
what has been called “third party government,”®? in which “crucial ele-
ments of public authority are shared with a host of non-governmental or
other governmental actors.”83

This shift from states to markets began in the late 1970s, with the
Carter administration’s deregulation of airlines.®* For the Carter admin-
istration, domestic airline deregulation combined the hallmarks of both
the New Deal and environmental eras; it was both politically pragmatic
(key for the New Deal court) and, from a microeconomic point of view,
scientifically correct (expertise being key to the environmental era). The
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economic rationale underlying deregulation of this industry was not ini-
tially presented as necessarily antigovernment nor antistate. The assump-
tion was that this was a continuation of the New Deal approach—the
state should intervene in case of market failure, but not otherwise, espe-
cially if the market could be reasonably expected to reach results more fa-
vorable to consumers than those achieved by regulation. Importantly,
“the market” did not mean a general category or ideological value, but a
specific economic sector. In this case, regulators found that there was no
market failure when it came to the airline industry. An airplane was, in
the words of Alfred Kahn, then chairman of the Civil Aeronautics Board,
simply a “marginal cost with wings.”%’

The politics of airline deregulation was also decidedly pragmatic from
a domestic political point of view. Deregulation promised to lower con-
sumer fares and increase customer service.%¢ Airline regulation had nur-
tured a fledgling industry, but now critics claimed that industry regulation
had produced a cartel, regulated by an agency captured by the very in-
dustry it was designed to regulate.’”

Safety regulation was excluded from this calculus. Safety continued to
be handled, independently, by the Federal Aviation Administration
(FAA). The assumption was that economic competition would not affect
safety and that, in any event, the FAA would continue its regulation of
these matters. Another key assumption was that real competition would
emerge in the airline industry because the antitrust laws in effect would
be vigorously enforced.®® All of this was strongly backed by most De-
mocrats, led by Senator Edward Kennedy.?” Invoking a return to the mar-
ket as serving the public interest, Congress abolished the Civil Aeronau-
tics Board with the Deregulation Act of 1978.%°

In many ways, Democrats were more successful at deregulatory leg-
islative reform than Republicans during the so-called Reagan Revolu-
tion.”! During the Reagan presidential campaign in 1980, and through-
out the Reagan-Bush years, deregulation took hold as a political rallying
cry, and the political rationales for deregulation became increasingly ide-
ological and shrill. “Getting government off the backs of people” was the
slogan of the day. Gone were the New Deal-type arguments for pragma-
tism; rather, the Reagan-era deregulation came from an antiregulatory
ethos advocated by critics of regulation who now argued against most
regulation on the grounds that it interfered with fundamental political
liberty. Some advocates of deregulation in the Reagan administration saw
potential market successes everywhere, and accordingly saw regulation
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only as an impediment. The market, for them, was a general category and
a materialization of philosophical values.

There was a significant global backdrop to the deregulatory initiatives
of the 1970s and especially the 1980s that gave added impetus to the po-
litical viability of antiregulatory ideology and deregulatory reform. This
is particularly apparent when we look beyond domestic airlines to man-
ufacturing industries in general. Intense global competition in a number
of key industries had been increasing ever since the countries most dev-
astated by World War II, Germany and Japan, were able to rebuild and
reenter the world economy.”?> Meanwhile, less-developed countries began
successfully to enter the economic fray.”® Industries long thought of as
mainstays in the United States—automobiles, steel, and electronics, to
name just a few—Dbegan to decline. Companies in these industries were
being defeated by global competitors that could produce similar or even
better products at less cost.”

Global competition became another compelling rallying cry for do-
mestic deregulatory reform. The domestic refrain of “We’re No. 17
masked the reality of the new global context, which was that the United
States, while still perhaps the largest economy in the world, no longer
controlled the world economy as it once did. More importantly for pur-
poses of understanding the convergence of global forces and domestic
rhetoric, that loss of total dominance could easily and plausibly be repre-
sented by domestic politicians as a predictable consequence of excessive
regulation, especially federal regulation. Such representations were self-
fulfilling. The Reagan-Bush regulatory discourse used this new global
context to reinforce an ideological preference for private ordering, which
in turn rested on a rhetorical construction of globalization as an antago-
nistic field in which the United States was pitted against foreign competi-
tors. Lower taxes meant less money to fund governmental agencies, reg-
ulatory programs, and initiatives, and, in response to the growing deficit
that resulted, it required more governmental austerity. In effect, this put
substantial pressure on the federal government to downsize, not unlike
most of corporate America.

In this sense, global competition places the costs of domestic regula-
tion in stark relief. This was particularly true when some of the new
global competitors involved manufactured their products in countries
that imposed few or no regulatory costs on domestic industries. This not
only favored such industries; it attracted new ones as well. Though a va-
riety of manufacturing costs may account for the decision of some indus-
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tries to shift the production phase of their operations abroad, a significant
cost component for many of them includes regulatory costs, including
labor costs.” Environmental and worker safety costs, for example, had a
significant effect on the copper, silver, and automobile industries in par-
ticular.”® Regulatory costs such as these were exacerbated by the global
competitive dimension that now exists in many industries. Perhaps more
importantly, the mere perception of this kind of competition can have im-
portant political repercussions, easily fueling an antiregulatory rhetoric.

Regulatory cost-consciousness highlighted by global competition has
created and intensified a new kind of regulatory politics—a politics of
efficiency. This politics is also fueled in the United States by numerous
other factors such as the budgetary deficits, growing political sensitivity
to governmental expenditure, and the imposition of governmental costs
of all kinds (including taxes). Broad regulatory goals must now be trans-
lated into monetary terms.’” Cost consciousness thus pervades the imple-
mentation of most regulatory programs today, particularly as adminis-
tered by the executive branch and subject to Office of Management and
Budget review.”®

The perception of global competition with foreign corporations that
do business in countries with few or no environmental, health, and safety
rules at all creates increased pressure for domestic regulatory cost cutting.
In such circumstances, legislative mandates based on reasonably accept-
able notions of market failure arguably may be undermined by the mar-
ket values and goals of a deregulatory regime.”” When deregulatory poli-
cies, such as those advocated under the Clean Air Act,'® are superim-
posed by the executive onto existing legislative and regulatory schemes
devised under very different legal assumptions, the Article II powers of
the president may begin to take on a new meaning. In extreme cases, the
“take care” clause of Article II risks being converted into an independent
and unconstitutional source of executive legislation.'"! Thus, particularly
in the context of deregulation, judicial deference to executive policy mak-
ing should be carefully analyzed.

Courts do not always review agency deregulatory actions deferentially.
In some cases, especially those dealing with health and safety issues, they
often have applied a hard-look approach.'> Though generalization is
difficult, the deregulatory efforts of agencies involved in economic regu-
lation pursuant to the broad delegation clauses that typify New Deal
statutes have fared better than the deregulatory efforts of agencies en-
gaged in health, safety, and environmental regulation.!®® Courts are more
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willing to defer when an agency can convincingly show that it is using the
market as a regulatory tool, not as an ideological means of frustrating the
goals of the statutes involved. Health, safety, and environmental issues
usually involve the kinds of value conflicts that make it difficult, if not im-
possible, for an agency to contend that adherence to market approaches
fully accords with the goals and values of the act involved. Moreover, the
nature of the statutes involved, their use of the substantial evidence stan-
dard in policy-making proceedings, and the usually more detailed dele-
gation clauses in the statute itself give courts more to deal with when re-
viewing agency deregulation in these areas.

Of course, deregulation and nonregulation are achieved in a variety of
ways, not simply through the rescission of existing rules. Many such
deregulatory actions are essentially unreviewable. Agencies have enor-
mous discretion when it comes to deciding which rules to enforce.'*
Moreover, they have a great deal of discretion in deciding whether to reg-
ulate new areas or, simply, to leave these new areas to market forces.
Courts have usually deferred to this kind of agency deregulation or non-
regulation on the grounds that the president is politically accountable.'%

Judicial deference to the executive also has wider rationales. Deregu-
latory agency policies coincided with a perceived need for a more active
presidential role in controlling and directing agency discretion. Indeed,
the explosion of regulatory law and agencies in the 1970s gave rise to
what some commentators have called the “Administrative Presidency.” 1
This also coincided with the development of constitutional theories that
sought to justify greater and greater executive control over the adminis-
trative process.'%’

The sheer growth and the complexity of the regulation in the 1970s re-
sulted in a great need for coordination and control across disparate agen-
cies. Given the tendency of agencies to view the world only from their
own vantage point, executive coordination helped further a broader, per-
haps more realistic, view of the public interest. Increased executive su-
pervisory power also was due to the fact that many of the regulatory
structures Congress created in the 1970s departed from the independent-
commission model that typified the New Deal. The Environmental Pro-
tection Agency, for example, is headed by a single administrator ap-
pointed by the president, with the advice and consent of the Senate.
Moreover, Congress delegated much of the substantive regulation dealing
with health and safety issues to executive cabinet officials such as the Sec-
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retary of Labor.'% Such governmental bodies are naturally more ac-
countable to the president and more easily influenced by presidential
views regarding policy. In addition, the executive branch itself has tried
to institutionalize its influence and control through greater use of execu-
tive orders'” and a strengthening of its own office of Management and
Budget.''? The Supreme Court in Chevron v. NRDC'"'! helped transform
New Deal deference (to agency expertise) to global era deference to the
executive (i.e., gives the political accountability to executive-controlled
agencies) noting,

While agencies are not directly accountable to the people, the Chief Ex-
ecutive is, and it is entirely appropriate for this political branch of the
Government to . . . resolv[e] the competing interests which Congress it-
self either inadvertently did not resolve, or intentionally left to be re-
solved by the agency charged with the administration of the statute in

light of everyday realities.!!?

All of these forces add up to a regulatory process that measures costs
only in monetary terms and prefers market forces over command-control
regulations. It is also one that tolerates more abrupt change, driven by the
president and the executive branch rather than by Congress or the courts.
The global era now more easily rationalizes change in terms of executive
electoral accountability rather than agency expertise, and partisan politi-
cal power over reasoned, deliberative, and incremental change.

The rise of the administrative presidency also coincided with the
reemergence of constitutional issues that had been largely moribund since
the early days of the New Deal.!'? Once again, the constitutionality of in-
dependent agencies was in contention;''* the nondelegation doctrine was
showing signs of life. As doctrines of administrative and constitutional
law have evolved in the transition from a regulatory era dominated by a
national perspective to a deregulatory era typified by more global con-
cerns, the fundamental nature of the change in regulatory perspective that
triggered agency deregulation also put constitutional issues in a new light.
Judicial attempts to resolve separation-of-powers issues often favored the
expansion of executive power and discretion. In general, courts tended
once again to become relatively formalistic in their overall constitutional
approach and tone, as compared to the earlier periods we have been dis-
cussing.'®
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In the 1980s, for example, at the start of the global era, INS wv.
Chadha''® and Bowsher v. Synar''” exemplified a highly formalistic con-
stitutional approach to separation-of-power issues arising from the ad-
ministrative process. The decisions in both these cases made it easier to
expand the executive’s role in controlling the administrative process;
however, they did so with a rhetoric that, if carried to its logical extreme,
places the constitutional status of administrative agencies—particularly
New Deal agencies—in jeopardy.

INS v. Chadba sets forth an approach to constitutional issues and uses
a rhetoric that encourages active judicial review of structural constitu-
tional issues. In that case, the Supreme Court struck down a unicameral
legislative veto provision as unconstitutional and as a violation of funda-
mental separation-of-powers principles.!'® The statute in question was
the Immigration and Nationality Act. It authorized one house of Con-
gress, by resolution, to invalidate the decision of an immigration judge to
allow Chadha, a deportable alien, to remain in the United States. The
Court’s sweeping opinion made very clear that the Court was not at all
interested in reviewing the various forms of legislative vetoes already in
place.'” This is consistent with the kind of all-or-nothing rhetoric that
usually typifies a formalistic separation-of-powers approach. The
rhetoric itself does not easily countenance ambiguity or gradations in the
legislative, judicial, or executive effects of governmental action.'?* Thus,
despite the Court’s recognition that governmental functions are not her-
metically sealed,'?! the Court’s analysis treated all legislative vetoes as leg-
islative in nature and, by implication, strongly suggested that meaningful
lines existed between various governmental functions. Writing for the
majority, Chief Justice Warren Burger thus assumed that all legislative ve-
toes, in effect, constituted amendments to the enabling statutes involved
and were essentially new pieces of legislation.'?? As such they could not
short-circuit the full legislative process. For these vetoes to have legal ef-
fect, they not only had to pass both houses of Congress, but they had to
be presented to the president for his approval or veto. Failure to provide
for presentment would require even bicameral vetoes to be struck down
as unconstitutional.!3

The formalistic rhetoric the Court used in reaching this result conflicts
with the New Deal’s overall tolerance for what Professor Landis called
“intelligent realism.”!?* The Court in Chadha focused, not on the demo-
cratic nature of the overall structure of government, but on the applica-
tion of a rather crude litmus test to the complicated and delicate power
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relationships Congress sought to balance.'*> Was the action in question
taken by the legislative branch? If so, it was, almost by definition, leg-
islative. By choosing such a test, the Court substituted a hard-look ap-
proach for a more pragmatic deferential approach. The New Deal’s James
Landis had looked to industry for his model of government, but Chief
Justice Burger looked to the Founding Fathers: “In purely practical terms,
it is obviously easier for action to be taken by one House without sub-
mission to the President; but it is crystal clear from the records of the
Convention, contemporaneous writings and debates, that the Framers
ranked other values higher than efficiency.”!2¢

In Bowsher v. Synar, the Court took a similarly formalistic approach
to the Balanced Budget and Emergency Deficit Control Act of 1985.1%7
The purpose of this act was to eliminate the federal budget deficit by re-
quiring, under certain circumstances, automatic across-the-board cuts in
federal spending. The Office of Management and Budget (OMB) and
the Congressional Budget Office (CBO) were to calculate the budget re-
ductions necessary to meet the maximum deficit allowed. They were to
report their estimates to the comptroller general, who would resolve any
differences that might result in their approaches and report his conclu-
sions to the president. In reviewing the constitutionality of this act, the
Court attempted to ensure an appropriate role for the executive in the
supervision of the budgetary process. Enabling the executive branch to
infuse current political sentiments into regulatory processes may be an
important goal, but doing so in a way that risks constitutionalizing a
substantive, deregulatory approach to the legislative issues dealt with by
Congress is quite another matter. The logic of formalism and the radi-
cal separation-of-powers model implicit in it leans very far in this di-
rection. Whether the Court sees the separation of powers as substantive
rules for decisions in individual cases or as a procedural guide to the
manner in which power should be allocated among the branches will
greatly influence the extent to which the logic of this doctrine is applied.
The more the Court chooses to use the doctrine of the separation of
powers as a means of protecting individual rights in individual cases,
the more it risks judicial activism bordering on a kind of substantive
due process.'?® Given the complexity of modern government, formalis-
tic analyses that ignore the wider perspective of the overall power rela-
tionships among the branches of government inevitably render much
regulatory legislation constitutionally suspect. But short of this possible
substantive result, the formalistic perspective implies a very different
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conception of government in general (and the administrative process in
particular).

This conception appears with particular clarity in the lower court’s
opinion in Bowsher, widely reported to have been written by then Judge
Antonin Scalia. In striking down the act in a per curiam opinion, the
lower court focused on a pillar of the New Deal era, Humphrey’s Execu-
tor v. United States,'”® taking aim at what it called “the political science
preconceptions characteristic of its era and not of the present day.”13% The
court noted,

It is not as obvious today as it seemed in the 1930s that there can be
such things as genuinely “independent” regulatory agencies, bodies of
impartial experts whose independence from the President does not entail
correspondingly greater dependence upon the committees of Congress to
which they are then immediately accountable; or, indeed, that the deci-
sions of such agencies so clearly involve scientific judgment rather than
political choice that it is even theoretically desirable to insulate them

from the democratic process.!3!

Along with its substantial doubts about the policy justifications for in-
dependent agencies, the district court also expressed serious concern
about the overall constitutionality of the so-called headless fourth branch
of government: “It has . . . always been difficult to reconcile Humphrey’s
Executor’s ‘headless fourth branch’ with a constitutional text and tradi-
tion establishing three branches of government. . . .”'3? The lower court
emphasized that changes had occurred since Humphrey’s Executor had
been decided. Specifically, the court focused on INS v. Chadha and noted
that, at a minimum,

some of the language of the majority opinion in Chadha does not lie
comfortably beside the central revelation of Humphrey’s Executor that
an officer such as a Federal Trade Commissioner “occupies no place in
the executive department,” and that an agency which exercises only
“quasi-legislative or quasi-judicial powers” is “an agency of the legisla-
tive or judicial departments of the government[.]” 133

The district court, however, ultimately chose a narrower ground for its
decision, noting that “[t]he Supreme Court’s signals are not sufficiently
clear . . . to justify our disregarding the rationale of Humphrey’s Execu-
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tor. . . .”13* Relying on Humphrey’s Executor, rather than overruling it,
the court found the Balanced Budget Act unconstitutional. According to
the court, the comptroller general was neither a “purely executive officer”
nor an officer like the one involved in Humphrey’s Executor. Though he
or she exercised some powers that were unquestionably legislative, the
official’s powers under the automatic deficit-reduction provisions of the
act were neither exclusively legislative nor exclusively judicial.’3* The
lower court thus found the comptroller general to be “in the no-man’s
land described by Humphrey’s Executor.” 3¢

The lower court also suggested that this case could be decided on
broader grounds:

We think it at least questionable whether the power would be approved
even with respect to officers of the United States who exercise only
“quasi-legislative” powers in the Humphrey’s Executor sense—since it
would dramatically reduce the value of the right to appoint such officers
which the Constitution has assured to the Executive or to the Courts of
Law, a right that the Supreme Court has regarded as an important ele-
ment of the balance of powers, prompted by the founders’ often ex-
pressed fear “that the Legislative Branch of the National Government
will aggrandize itself at the expense of the other two branches.”'%”

The Supreme Court majority did not take this bait, and affirmed on nar-
rower grounds.'3® The Court reasoned that if the comptroller general ex-
ercised executive powers and only Congress could remove him, it would
be tantamount to a congressional veto and thus in violation of the prin-
ciples set forth in Chadha. Equating congressional removal with a leg-
islative veto, the Court reasoned further that “Congress could simply re-
move, or threaten to remove, an officer for executing the laws in any fash-
ion found to be unsatisfactory to Congress.”'% This, the Court said, was
precisely what Chadha disallowed. In so holding, the Court took a for-
malistic separation-of-powers approach.!? It examined the activities of
the comptroller general, determined whether they could be labeled exec-
utive, legislative, or judicial, and then examined the place of the comp-
troller general in the administrative structure to determine whether that
official was under the control of the appropriate branch of government.
The majority found the act to be unconstitutional on those grounds, but
sidestepped the more fundamental issue raised by then Judge Scalia: the
constitutionality of the “headless fourth branch.”4!
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With Judge Scalia now sitting as a justice of the Supreme Court, this

2 3 case in-

issue was very much alive once again in Morrison v. Olson,'*
volving the constitutionality of the Ethics in Government Act, also known
as the Independent Counsel Act. Congress sought to make the indepen-
dent counsel as independent from executive control as possible, since his
or her primary function was to investigate and possibly prosecute high-
ranking executive officials suspected of criminal conduct. Congress as-
sumed that a conflict of interest would be built into any such investiga-
tion if it were carried out by the Justice Department. Congress thus re-
quired the attorney general to request the appointment of an independent
counsel, but that person could only be named by a “special court” and
the person so named could be removed only for cause. As Justice Scalia
argued in dissent, Article II vests all executive power in the president and
the power to prosecute is nothing if not executive.!*® Yet in this case the
Court not only resisted the opportunity to declare a degree of indepen-
dence from the executive unconstitutional; it also rejected the formalistic
rhetoric used by the Burger Court. The Rehnquist Court, at least in this
case, opted for the pragmatic rhetoric of functional balancing and chose
to defer to the bargains stuck by Congress and the executive. In so doing,
the Court pulled back, and refused to constitutionalize its conception of
the administrative process; but its overall approach was not necessarily
inconsistent with a more political conception of the administrative
process.

In effect, the majority in Morrison, like Justice Scalia, believed that this
case was about power,'** but it focused on the power of the political
process to pass legislation and resolve political problems. The majority
thus took a procedural approach to the question of the proper allocation
of power in order to ensure the overall functioning of the political
process, not necessarily the vindication of individual rights in individual
cases. Implicitly, at least, individual-rights questions were matters best
left to the interpretation and application of more specific constitutional
provisions. For the majority, only a dramatic shift in power among the
branches of government would trigger the judicial activism typified by the
hard-look approach of formalism. Anything short of such a dramatic
shift would involve the Court in political value choices for which there
were no judicially principled bases for decision.

The Morrison balancing approach is, thus, consistent with the judi-
ciary’s increasingly political view of the administrative process and with
the overall trend toward greater executive influence over the administra-
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tive process. The flexibility of functionalism can favor executive as well
as legislative power, while the logic of formalism is potentially very re-
strictive of both. In a practical sense, Morrison may, in the long run, pro-
vide for even greater executive flexibility in supervising administrative
discretion because it can more easily allow great tolerance for the execu-
tive use of legislative power. It also seems to have put to rest some persis-
tent attempts to repeal parts of the New Deal through the courts rather
than through Congress. The majority at least implied that if certain ad-
ministrative agencies had outlived their usefulness, Congress, not the
courts, would have to act. As we will see in chapter 2, however, the for-
malism used in these cases now seems to appear in the form of federalism
and a new judicial hard look at congressional processes more generally.

There were, of course, more direct and, theoretically at least, easier
ways to accomplish the deregulatory reforms proposed by Reagan-Bush
reformers. Congress could have amended or repealed the laws that had
created and empowered existing federal agencies, especially the New Deal
agencies; however, especially during the years when the Democrats con-
trolled Congress (through most of the 1980s) and, throughout this time,
the House of Representatives, Congress was not about to deregulate so
completely or in an across-the-board manner. The forces of globalism
that Reagan-Bush so effectively translated into an ideological call for do-
mestic reform were, ultimately, constrained by Congress and, to some ex-
tent, by the courts.

As noted above, the Reagan-Bush deregulatory strategy eventually
sought to bypass the Congress by using the courts and the agencies them-
selves to achieve its deregulatory goals. But deregulating pursuant to
statutes that had created the very regulatory structures these administra-
tions sought to remove required some deft maneuvering. The Reagan-
Bush reformers infused these regulatory regimes with market approaches
since courts were generally willing to approve of agency attempts to re-
scind rules if they could plausibly argue that market forces were in the
public interest. This is well illustrated by the federal court cases that arose
out of the deregulation of both the Federal Communications Commission
(FCC) and the Interstate Commerce Commission (ICC). The judicial re-
action to deregulation of the FCC was generally favorable, given the na-
ture of the congressional mandate and the changed perception for the
need to regulate the broadcast industry.'*

The courts were not inclined, however, to allow market forces to sub-
stitute for regulatory approaches where Congress, particularly in various
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health and safety statutes, had rejected the market.!*® Nor were the courts
willing to adopt constitutional separation-of-powers arguments that
would, in effect, declare certain New Deal agencies unconstitutional be-
cause they unduly interfered with executive power.'*” Quite apart from
the ideological fervor with which deregulation was proposed, the result
was that national politics and national institutions, especially the courts,
constrained the Reagan and Bush administrations in this regard. Most
New Deal agencies remained in place, though they were much less active
and effective.'*® The deregulation and market approaches upheld by the
courts were viewed as public-interest governmental responses to regula-
tory problems.'#’

The Bush-Quayle Administration

The Bush-Quayle administration largely continued the thrust of the do-
mestic deregulatory program begun during the Carter years, pursuing it,
however, in a more ideologically forceful (if less legislatively successful)
way than had either the Carter or Reagan administrations.’*® The ideo-
logical component proved to have far-reaching substantive and structural
consequences for the unfolding of globalization, domestically and
abroad.

The Bush-Quayle administration hitched its domestic deregulatory re-
forms directly to the issue of global competition.'3! For example, a Coun-
cil on Competitiveness, headed by Vice President Dan Quayle, had as its
primary task the rejection of proposed and existing regulations that it
found to be undermining U.S. global competitiveness. The administration
committed itself to an aggressively deregulatory antigovernment cam-
paign.'3? At the same time, deregulation itself represented a powerful
muscle flexing on the part of the administration.

A deregulatory approach grounded in individual freedom easily ac-
commodated a vision of the state as relatively independent, sovereign,
and distinct in relation to the international community of states. Deregu-
lation under Bush-Quayle responded to globalization by recasting it as a
foreign threat challenging domestic institutions. This rhetoric securely
tied the globalization of markets, politics, and law to the very immediate
concerns of local politics, but in a way that left the political sphere in a
largely reactive position. More to the point, for these administrations, big
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government was the problem. Private enterprise, large and small, was the
answer.

In some ways, the circle back to the pre~New Deal now seemed to be
complete. The laissez-faire philosophy and the domestic political rhetoric
often reminiscent of the 1920s coincided perfectly with the domestic po-
litical needs of the conservative administrations of the 1980s. Ironically,
deregulation could thus be seen as a strong, state-centered approach to a
global challenge, as if dismantling the administrative state was but one of
many open, free choices available to a sovereign state. At the same time,
but less obviously, it was a concession of weakness, in that the impact of
global economic forces beyond U.S. control had made some version of
this domestic legal and political response inevitable, at least in the ad-
ministrative context that was the legacy of earlier eras. Characterizing
deregulation as a victory for the forces of individual freedom had a cer-
tain domestic political effect, but the reality was that the global economy
eluded American control, and business now sought to participate in an (in
effect) unregulated world economy without state interference.

The Clinton-Gore Administration

How different was the Clinton-Gore approach from that of Reagan-Bush
and Bush-Quayle? And how different were the Reagan-Bush proposals
once they were tempered by Congress and the courts? Rather than reject
government outright, as the Reagan-Bush and Bush-Quayle administra-
tions unsuccessfully sought to do in many cases, and certainly as the Gin-
grich-led revolution in the House of Representatives also sought to do in
1994,"3 the Clinton administration sought to reinvent government
largely in the image of a lean and cost-effective government corporation.
The regulatory politics in the 1990s had a distinct corporate rhetoric that
continued the privatizing trend, but in a manner that kept the federal gov-
ernment involved and a collective sense of a national public interest rele-
vant. Rhetorically and ideologically, government was not rejected, but it
was essentially converted to the forms, approaches, and goals of the pri-
vate sector. When it came to translating their proposals into law, however,
most of the Clinton-Gore regulatory proposals were very much steeped in
the market and of a piece with the general direction of regulatory reform
for the preceding twenty years.
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Congress and the courts filtered and limited the more stridently ideo-
logical aspects of the Reagan-Bush and Bush-Quayle administrations’
deregulatory attempts. In the 199o0s, it was an awareness of the global-
ization of markets, capital, and economic problems that limited the way
in which regulatory reform was now conceptualized, even by those who
were not philosophically opposed to an activist national government. The
National Performance Review (NPR), a report written largely under the
direction of Vice President Gore,!** must be read against a global back-
drop of increasing global competition for markets and investment, de-
clining nation-state sovereignty and power, and a view of the nation-state
that sees as one of its primary roles the attraction and retention of jobs
and a high level of economic prosperity within its borders. Viewed in this
light, the language of public law and the regulatory policy it created con-
tinued to rely heavily upon market approaches, rhetoric, and goals. But
unlike the Council on Competitiveness headed by Vice President
Quayle,'S® the Gore Commission viewed the national government in an
essentially positive light. It did not make government and the market into
adversaries but, rather, put the government in a position to coopt the
market.

The NPR, in short, treated government like a business—since govern-
ment bought and sold goods in the process of carrying out its functions.
In addition, like a business, government was expected to deliver its ser-
vices, regulatory and otherwise, as efficiently as possible. When govern-
ment acts as a buyer or, in effect, a consumer, it needs to do so efficiently.
Still, government is so unusually large a customer that it cannot ignore its
potential impact on the creation, modification, or destruction of markets.
When it acts as a seller of services, citizens are its customers. Throughout,
the Report thus emphasized that the government, in its roles as both pro-
ducer and consumer, was like any good business or smart consumer. It
must be flexible, responsive, and efficient. These market values resulted in
legal approaches to regulation that were not significantly different in con-
tent or direction from those previously advocated by the Reagan-Bush
and Bush-Quayle administrations.

These trends have continued and, if anything, have become even more
ideological in the Bush-Cheney administration. The market is seen as sep-
arate and distinct from government, and the private sector is growing, in
the sense that it is being invoked more and more as a distinct alternative
to government, not just a tool of governance.'*® The privatization of so-
cial security has become a serious proposal and the diminishment of en-
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vironmental protection in favor of energy production, a reality.’>” The
pace of privatization and deregulation is increasing, and the federal funds
necessary to provide governmental alternatives or supplemental govern-
mental approaches to markets are diminishing, as deficits increase. At the
same time, federalism and the power of the states are making a come-
back, both in the courts and as a primary mode of federal policy mak-
ing.138 Issues once dealt with federally may now be devolved to states, but
the federal funds to deal with them seldom are forthcoming.'® Thus, as
we shall see below, this constitutionalized change has its own deregulat-
ing effects. State and local politicians must raise the taxes necessary to
provide these services and, as we shall see, the current global competition
for jobs and investments, along with an increasingly ideological rejection
of government, results in significant political constraints when it comes to
taking such action. More importantly, the turn to markets as distinct and
separate from states has profound effects on democracy as well.

The Democracy Deficit and the Concept of Unbundling

The logic of deregulation in many economic contexts is the logic of un-
bundling, i.e., an accounting of the various cost components of a partic-
ular service and the assignment of those costs to the contributing parties
according to their share in each component. Subsidies of all sorts are to
be avoided. Costs are to be allocated with great precision among the users
of a service.

The unbundling approach is particularly apparent in energy law, espe-
cially in rate making at the federal and state levels. Prices for electricity or
natural gas, for example, invariably combined energy, demand, and cap-
ital costs in a single rate. Consumers pay for the cost of the coal or gas
necessary to produce the energy they use, with different rates based on
times of day when the energy is demanded. At peak times, for example,
electric energy is more expensive than energy demanded at off-peak
times. The costs of the overall energy infrastructure and delivery systems
necessary to provide this service (so-called demands costs), are also allo-
cated among users. Unbundled rates assign energy and demand costs
more precisely and fairly to those consumers whose needs generate them.
They also allocate joint costs, that is, costs incurred by the system that are
necessary for all consumers to enjoy the service provided. The allocation
of joint costs is inevitably a political decision. Indeed, putting a precise
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dollar figure on these and the other cost components requires the appli-
cation of a good deal of judgment to a mixture of economic, financial, en-
gineering, and political judgments. These decisions are not susceptible
solely to formalistic rationales. Yet, particularly in the global era, a deci-
sion to cut or to assign costs in this way is so common that it is, perhaps,
too easy to forget that these are political decisions that should be trans-
parent, subject to public input, and accountable to the public. Failure to
recognize this is yet another manifestation of the democracy deficit.

The unbundling approach, however, goes far beyond the technicalities
of rate making. A decision to privatize a service is in many ways a deci-
sion to unbundle the costs of those services and to use private entrepre-
neurs to do this. Markets themselves can decide what is worth paying for
and who is willing to pay to undertake responsibility for which costs.
Since costs can be assigned more fairly and precisely in this way, there is
a kind of economic justice to such an approach. But just as deregulation
and privatization can unbundle costs, they can also unbundle citizenship.
This is because of the political nature of the costs involved. It is one thing
to differentiate among rate payers who share and must pay for electricity
on the basis of allocated costs, but quite another when the services in-
volved almost exclusively go to economically disadvantaged recipients or
involve noneconomic values incapable of the kind of relatively precise
cost-allocation approaches that typifies electricity pricing. There are
other, even more profound segmentations of the political market for cer-
tain kinds of social services, as we shall see in chapter 3, that encourage
citizens to treat them primarily in economic terms, separate and apart
from issues involving a broad, collective sense of social responsibility.
There are many forms of the democracy deficit, but those that derive from
the unbundling of citizenship may be the most pernicious.

It would be a mistake, however, to credit all of these deregulatory poli-
cies and trends to a domestic politics that is, for now, conservative and
economically motivated. As already discussed, the embedded nature of
globalization at the domestic level has fundamentally changed the way
states, markets, and other elements of the public sphere interrelate. Glob-
alization yields intended and unintended effects on institutions and de-
mocratic participation within nation states, resulting in a number of ex-
ternalities, including the democracy deficit. This historical review shows
something of where, why, and how the democracy problem arises from
the disjunction between global socioeconomic and political processes on
the one hand (whether as the Great Depression, environment, or global



Three Eras of Administrative Law and Agency Regulation | 49

competition) and local domestic processes on the other. From this stand-
point, the local and the global are not two spheres, but one. Globaliza-
tion is embedded in domestic institutions by the ways those institutions
define their operating logics and, accordingly, involve themselves
(whether as engagement or withdrawal) in meeting globalization’s chal-
lenges or rising to its opportunities.

This embedding is not a matter of mere rhetoric. Institutional practices
and, more fundamentally, the relationship between the three branches of
the federal government, between federal and state governments, and be-
tween state and nonstate entities are profoundly shaped by whatever un-
derstandings prevail at any given time. Indeed, to an important degree,
those institutional dynamics of change are the domestic face of global-
ization. The story I have told in this chapter shows the development of
broad federal powers vested in Congress during the New Deal, powers
mandated by the courts and Congress in the environmental era, and,
gradually (still through the process of judicial review), a concentration of
those powers in the executive branch during the global era. This history
is now culminating in an unprecedentedly powerful presidential role, and
a corresponding reduction in the political sphere, i.e., the sphere of de-
mocratic debate.

The new deregulatory context places a great deal of legislative power
in the executive. Congressional programs defined the New Deal and en-
vironmental eras; the president and Congress worked together. Much of
the deregulatory reform that has occurred in recent years, however, has
taken place through the executive’s aggressive reading of the “take care”
clause of Article II of the Constitution. Thus, an intense contradiction ex-
ists between the democratic tone of the constitutional and administrative
rhetoric of the deregulatory era and the lack of congressional participa-
tion in the actual changes that have occurred. The global era continues to
evolve. The economic discourse of global competition and world trade is
now intensifying in the new security context of the so-called war against
terrorism. Domestic problems tend to be seen in light of their relationship
to global forces predefined as those over which local legislators and reg-
ulators should have little direct control.

The prevalence of the individual-liberty discourse makes the history of
law-market relations, not to speak of alternative futures, counterintu-
itive. Yet these are the essential contours of the contextual and structural
transformations that have put presidential power at the fulcrum between
markets and law, to the extent that these are imagined as rival forms of
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power. They are not, in fact, antithetical, except insofar as an antiregula-
tory ideology has increasingly focused (as some would argue) on liberat-
ing markets from government oversight. More fundamentally, the per-
ception of zero-sum tensions between law and markets points toward the
shifting lines of tension between increasingly conservative presidential
administrations in the last third of the twentieth century (and relatively
more liberal Congresses), as well as political divisions within the country
at large. That was the context in which elements of New Deal pragma-
tism and environmental era technocracy were combined to maximize
presidential power. This was the result, though perhaps not the motive,
of a judiciary that approached the new demands of the 1980s and 1990s
with, initially at least, a more formalized approach to separation-of-pow-
ers questions, and then, as we shall see in chapter 2, to a more formalized
approach to federalism, as if to encourage a return to a pre—New Deal era
of state and federal power. Globalization, then, is integral to the struc-
ture, function, and operation of national and local institutions of gov-
ernment and the ways they interact. It is for these reasons that it is pro-
ductive to examine globalization from its domestic side.



Federalisms Old and New

The Vertical Dimensions of Globalization

Domestic federalism and internationalization should be seen
as different aspects of denationalization. Devolving power to the states
quite literally denationalizes federal policy; delegating power upwards to
international organizations also places the policy focus elsewhere, shift-
ing it from the national to the international level. There is also a third
kind of delegation at work as well, often de facto in nature; that is, there
are a number of issues the federal government chooses to leave to the
market and the private sector, either because the government concludes
that market outcomes are the best we can achieve or, as is the case with
transnational issues such as child-labor or slave-labor working conditions
abroad, it may be difficult or impossible to regulate the practice in ques-
tion without undertaking a multinational effort. I will examine explicit
delegations to private actors and, to some extent, de facto delegations as
well in chapter 3. For now, my focus is on two delegations most often
conceived as a vertical legal system, as if it had only two layers, domestic
and international. My example of the international is the WTO. I shall
look at the delegations of federal power upward to the WTO and then ex-
amine devolutions of power downward, to the individual states. In both
instances, I shall analyze those two forms of federalism with reference to
their impact on democracy and the democracy deficit. Later I will chal-
lenge the vertical image of these delegations up and down, but for the mo-
ment, let us explore the parallels between these two institutional layers as
they have been constructed in recent years, beginning with some of the
core assumptions underlying those constructions.

The prevailing analysis of globalization is statecentric in nature. This
may be because the legal responses to global problems are usually the re-
sponses of states, often in the form of multilateral treaties such as the
Montreal Protocol on Ozone Depletion or the creation of international

ST
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organizations such as the WTO. But in such contexts, by virtue of the
ways in which the individual sovereignties of states are, in effect, pooled,
the output of these treaty regimes and international organizations is also
partly denationalized. The very nature of the compromises necessary on
the part individual states that engage in such multilateral forms of gover-
nance means that they are not likely to be able to pursue their national in-
terest in exclusive terms.

From a democracy or legitimacy point of view, a statecentric approach
to globalization can yield a range of approaches to regulation, from a nar-
row national self-interest to a broad global public interest. One’s position
on this spectrum affects how one views what might be necessary to legit-
imize, for example, the outcomes of the WTO. To illustrate the limita-
tions of a statecentric approach from another sphere altogether, I turn to
the music of Charles Ives, a major twentieth-century composer who
(while maintaining a successful insurance business) experimented
throughout his musical career with the limits of harmony and polyphony.
His biographers, Henry and Sidney Cowell, ascribe his fascination with
the far side of harmony to a formative childhood experience:!

[H]is father invited a neighboring band to parade with its team at a
baseball game in Danbury, while at the same time the local band made
its appearance in support of the Danbury team. The parade was
arranged to pass along the main street as usual, but the two bands
started at opposite ends of town and were assigned pieces in different
meters and different keys. As they approached each other the disso-
nances were acute, and each man played louder and louder so that his ri-
vals would not put him off. A few players wavered, but both bands held
together and got past each other successfully, the sounds of their cheer-
ful discord fading out in the distance.

The statecentric approach treats as inevitable the directionality and dis-
sonance in this episode, that is, between the global economy and interna-
tional institutions such as the WTO coming from one direction and do-
mestic law regimes from another. As the jurisprudence of the WTO illus-
trates, broad trade agreements, increasing standardization of rules in the
areas covered by those agreements, and adjudicatory enforcement
processes that privilege trade above all else, combine to result in
significant and frequent clashes between domestic law and the rulings
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(and demands) of the WTO. Harmonization at the WTO involves the
adoption of international standards that adjust the regulatory standards
of two or more countries until they are the same. Given the WTO’s
influence, under certain circumstances, on domestic law,? is it possible to
achieve an appropriate or acceptable level of harmonization without, in
effect, always playing the same tune, especially when the name of the tune
is likely to be the market? Is there room for counterpoint between do-
mestic law regimes and the WTO? Can these bands share the street? Yes,
if we can rethink their points of articulation in a broader context that al-
lows them to communicate and coordinate effectively. Yes, too, between
the WTO and domestic law, if along with economic integration there is
procedural integration as well. In this way, democratic legitimacy can ex-
pand simultaneously at both the domestic and international levels. Ac-
cordingly, my focus in this book is necessarily two-sided: I consider
transnational adjudicatory and rule-making processes within the WTO
and also the ways that domestic lawmakers might anticipate and even
influence those processes.

The more statecentric one is, the more comfortable one is likely to be
with an equation of state representation (e.g., at the membership level of
the WTO) with democracy. We can sketch three main positions along this
spectrum. First, for some, the statecentric nature of an international or-
ganization means that very little is required in the way of legitimizing
process because the organizations involved are treated as extensions of
the member states, lacking any independent power. Since they reflect the
member states themselves (those who hold this view might continue),
those states’ participation in these organizations is all that democracy re-
quires. A second, even stronger statecentric view might deny the validity
of any claim to democracy at the transnational level. Democracy requires
a demos, they might say, that can exist only in territorial states, with a na-
tional culture and a concept of citizenship with rights enforceable in
court. A third statecentric analysis does not deny the legitimacy of these
organizations but views through a public-choice lens any attempt to le-
gitimize them through democratic devices such as participation, trans-
parency, and accountability. That is to say, these are all opportunities for
interest groups to engage in rent-seeking behavior. Transparency reforms,
narrowly defined, may be acceptable, but the more open the regulatory
process and proceedings are to nonstate actors, the more likely it is they
will be captured by the very interests they seek to regulate. Such analyses
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seek to translate economically based approaches from the domestic level
to the international level, as if this were the next step of an essentially
New Deal regulatory progression.

Denationalization and the Decentered State

But globalization also means that states partner with nonstate actors, not
just states. The externalities of globalization must be identified, and this
often occurs at the international level. The remedies involved, however,
are almost always local. The democracy question—that is, the question
of the relevance of domestic democracy to international law making—
looms large in both contexts. Within the WTO, as many critics have ar-
gued, there are questions of legitimacy derived from principles of ac-
countability, transparency, and, especially, participation by nongovern-
mental organizations.> Within the individual states, as commentators
have also argued, the impact of WTO rulings might seem to sweep away
domestic legislative and administrative processes, as domestic laws be-
come subject to repeal or amendment in accordance with procedures ef-
fectively well beyond the reach of elected legislators or administrators
held to the values of the APA (to continue the U.S. example).* As already
discussed in chapter 1, the phrase “democracy deficit” is a common way
of referring to this kind of problem. Unlike a budget deficit, which can be
stated in arithmetic dollar terms, the democracy deficit arises from an
asymmetry within democracy itself. Specifically, when the democratic re-
quirements for legislation or regulation are not matched by those affect-
ing deregulation, a democracy deficit arises. For example, amendments to
federal statutes require passage by both houses of Congress and the sig-
nature of the president. The repeal of rules under the APA follows
processes similar to the promulgation of new rules; there is always room
for real deliberation and debate.

Global competition creates strong pressures on state and nonstate ac-
tors alike to carry out their responsibilities as efficiently as possible—in-
deed, given the history outlined in chapter 1, efficiency in terms of costs
and shareholder value is rhetorically fused to the national interest. Be that
as it may, many businesses respond to global forces and processes by or-
ganizing themselves in ways that both influence and adapt to the political
and legal economy of which they are a part. During the New Deal (when
a state-centered approach to law was dominant), corporations were more
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local in their organization, more national in their orientation, and more
hierarchical in their dealings within and outside the corporation.’

Today, many global companies no longer do business this way. New
technology industries, including computers and those companies whose
operations are transformed by new technologies, such as banking, are
now global in scope and operation.® They are “weblike” in the ways in
which they use technologies to link up with suppliers, fabricators, and the
manufacturers of some (or all) of the parts necessary for the product in-
volved.” Sometimes it is hard to know where the center of a particular
company is, as it is, in many ways, made up of a series of independent
contractors around the world, each performing a particular task in the
most cost-effective way.?

Just as the state is decentered, so too are the many industries that now
organize themselves and operate globally. Flexibility, networks, and con-
tractual approaches to manufacturing and other phases of business par-
allel changes states are undergoing. They also represent the kinds of chal-
lenges states face if they are to exercise influence over global businesses.
That law both influences and is influenced by the dominant corporate or-
ganizational forms of the day is no surprise. The corporation of the
twenty-first century is more flexible, multicentered, weblike, and global
in its reach than its twentieth-century ancestors.

Given the current trend toward a merged private-public sphere, the
processes of globalization that have encouraged decentralization among
businesses also encourage decentralization of government at the national
level, leading to devolution policies in the Congress and, coincidentally, a
revival of federalism doctrines in the Supreme Court. The revival of fed-
eralism seemingly reverses long-standing trends toward greater central-
ization of power at the national level. Federalism denationalizes the fed-
eral state by devolving power back to the states in a variety of ways. Such
devolutions involve a wide range of issues, especially safety-net issues like
welfare, Head Start programs for children, health care, and housing for
the poor.” Delegating power to international organizations such as the
WTO also yields denationalizing effects. Let us consider these delegation
issues in greater depth.
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Globalization and Federalism

Since the founding of the republic, power in the United States has flowed
from the states to the national government.'? As local economies became
more integrated with a growing national economy, the logic of Supreme
Court decisions, particularly those after 1937, almost always resolved
disputes between federal and state levels of government in favor of na-
tional power.'! After the New Deal, the outcomes in cases involving the
scope of the commerce clause of the Constitution seemingly had become
such a foregone conclusion that it prompted then Justice Rehnquist’s
pointed concurrence in judgment in Hodel v. Virginia Surface Mining and
Reclamation Assoc.:'* “Although it is clear that the people, through the
States, delegated authority to Congress to ‘regulate Commerce . . . among
the several States,” one could easily get the sense from this Court’s opin-
ions that the federal system exists only at the sufferance of Congress.”!3
Indeed, he viewed the proposition that Congress, in our system of gov-
ernment, exercises only power delegated to it as “one of the greatest
‘fictions’ of our federal system. . ..”!*

Chief Justice Rehnquist now speaks for a majority on a Court that ap-
proaches federalism issues in a way far more open to state autonomy and
quite willing to reject expansive readings of the commerce clause. The
legacy of the Rehnquist Court may very well be that in the end its consti-
tutional approach to federalism ultimately prevailed. The Court has
taken issue with attempts by the federal government to “commandeer”
state bureaucracies to carry out federal mandates.™ It has breathed new
meaning into the Tenth Amendment, arguing, for example, that federal
regulation of guns near schools is too local an issue to be supported by
the commerce clause of the Constitution.'® The reasoning in these cases
suggests a shift in the Court’s methodology and philosophy of federal-
state issues. This shift in emphasis from federal power to autonomous
state power coincides with economic and political shifts in the global
economy that also encourage the decentralization of power. Further, the
Court’s approach to federal-state relations diminishes the flexibility of
federal and state policymakers to experiment with new regulatory ap-
proaches, running the risk of substantially undermining the range of pol-
icy alternatives and administrative structures necessary for the global
state to be effective.!”

Consider, for instance, the Court’s invalidation of the Violence against
Women Act (VAWA) in United States v. Morrison.'® Over the dissent of
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Justice Souter, the Court held that Congress does not have the power to
pass VAWA. Justice Souter was joined by three other justices. In support
of his argument that VAWA is a constitutional exercise of Congress’s
power, Souter cites “the state support for the Act based upon the States’
acknowledged failure to deal adequately with gender-based violence in
state courts, and the belief of their own law enforcement agencies that na-
tional action is essential.”!® Justice Breyer, in a separate dissent in which
three justices joined, emphasizes the procedures Congress engaged in for
the purpose of protecting federalism values:

It provided adequate notice to the States of its intent to legislate in an
are[a] of traditional state regulation. And in response, attorneys general
in the overwhelming majority of States (38) supported congressional leg-
islation, telling Congress that “[o]ur experience as Attorneys General
strengthens our belief that the problem of violence against women is a
national one, requiring federal attention, federal leadership, and federal
funds.”2°

The states’ support for the VAWA was further illustrated by the fact that
when the act was challenged in court, “[t]hirty-six of them . . . have filed
an amicus brief in support of [the United States], and only one State has
taken the respondents’ side.”?! Breyer concluded from the procedures
adopted by Congress and the overwhelming support of the states that
“the law before us seems to represent an instance, not of state/federal
conflict, but of state/federal efforts to cooperate in order to help solve a
mutually acknowledged national problem.”??

A Global Perspective on Federalism

The Court’s constitutionalized shift in the power relationships between
the nation and the states, its underlying rationale for this change, and a
trend towards devolution in Congress itself are all likely to encourage
more competitive models of the state, at the expense of developing more
cooperative-based understandings of issues at both the national and the
international levels of government. The emphasis on the individuality of
states increases the transaction costs of reaching cooperative agreements
that could apply to all states. In a sense, an extreme view of federalism
would make national legislation as difficult as negotiating multilateral
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treaties. This is not to argue that a race to the bottom is always inevitable
in such a situation,?® but it does mean that creative, cooperative ap-
proaches to issues may be constitutionally excluded when they should be
subject to political debate. Indeed, the pre—-New Deal era was one char-
acterized by many issues now prevalent at the global level, from child
labor to monopolistic private power. The principles of federalism, carried
too far, can exacerbate the most significant externalities of globalization:
democracy deficits and poverty.

The strong-state assumptions currently used by the Supreme Court in
its analysis of federalism opinions, coupled with its emphasis on dual cit-
izenship, cost, and accountability, no longer sufficiently capture the het-
erogeneous quality of states as actors in today’s global economy, nor the
multicentric complexities of the relationships that now typify the transna-
tional actors that states seek both to attract and to control or, at least,
influence. Nor does it capture the more cosmopolitan nature of citizen-
ship today. A citizen of a particular state is also a citizen of the United
States and a global citizen as well. Individuals carry all of these identities
with them on a daily basis.?* The Court’s emphasis on democracy and ac-
countability at the state level overestimates the degree of choice states
have when working by themselves, especially when the problems in-
volved simultaneously include state, federal, and international compo-
nents. It also underestimates the cosmopolitan nature of citizens today,
and the fact that individuals are able to differentiate among various lev-
els of power with which they are involved and with which they identify.
Our political processes need to reflect such complexity, not compress it.
The power relationships now involved due to globalization are multidi-
mensional, not simply federal or state, national or international, public or
private.

Paradoxically, perhaps, globalization exerts a downward pull when it
comes to the exercise of both federal and state power, providing incen-
tives for more state autonomy and power and more local authority within
states.”’ At the same time, globalization also creates pressures from out-
side the nation state to take actions that allow international solutions to
problems such as ozone depletion or global warming.?¢ In addition, there
are horizontal competitive forces at work as well, brought about by
transnational corporations, with economic power sometimes approxi-
mating the power of a small state and with the capability of locating their
operations anywhere in the world. Indeed, a multicentric world, consist-
ing of nonsovereign power centers pursuing their own private interests,
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adds another important power dimension to federalism issues. As a con-
sequence, issues involving sovereignty and democracy arise that go be-
yond the traditional discourse of federalism, as it has developed so far.
This is true of citizenship issues as well, as citizens in a global world reg-
ularly function on multiple levels of political awareness and in multiple
arenas of participation.

The Downward Pull of Globalization

Globalization encourages increasingly intense international competition
among nations, states, and cities to attract and keep industries that they
believe can create economic growth in their jurisdictions. Though the lo-
cation of a plant or manufacturing operation turns on numerous, pri-
marily cost-related factors, low taxes, as well as the imposition of mini-
mal regulatory costs on industries located in these jurisdictions, usually
constitute important elements of a jurisdiction’s strategy to attract indus-
try and jobs to a particular locale.?” The tax and regulatory policies de-
vised on the local level to attract industries to a certain locale are often
the result of decision-making processes that are more akin to local cor-
poratism than more traditional forms of democracy. Indeed, one com-
mentator has noted, on the basis of a study of Japanese investment in the
Midwest, that a kind of embedded corporatism best describes the process
by which new investment is sought.?® This involves, among other things,
“an activist local state working with the business class to attract foreign
investment and thereby stimulate the local economy.”?® As a result of
agreements among business, government, and labor, substantial tax relief
and various other economic and cultural incentives are commonly offered
as forms of currency in this global competition for business.3’
Individual states and municipalities within the United States, eager to
attract such new investment and to retain its current industries, have a
great interest in gaining control of as many factors as possible that affect
firms’ decisions to locate to or remain in the jurisdiction. They can create
currency for global competition when it comes to providing services (such
as welfare) more efficiently than neighboring states,?! thereby lowering
taxes or entering into incentive-based arrangements with companies they
wish to attract to their locale.>? But this need not always lead to fewer or
poorly funded services for the poor if those investments can pay off in the
jurisdiction involved. For example, if a state depends on low-wage labor
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to attract certain kinds of industry, it may offer labor laws (or the lack
thereof) and low-income housing to attract the labor force it needs.3? The
key point is that economic competition drives social policy. A sense of de-
cency or what is best for society in the long term are rationales that are
not nearly as persuasive as the ability to be maximally competitive in the
global economy.

Closely related to global incentives for regulatory cost cutting and the
imposition of lower taxes at the federal, state, and local levels is the in-
creased desire of each particular jurisdiction seeking increases in eco-
nomic investment to control its own costs. Relocating federal regulatory
responsibility for costly regulatory programs in the individual states ar-
guably gives states the opportunity to create more global currency by
maximizing the efficiency with which they provide such services, allow-
ing them to reallocate scarce funds in more globally effective and com-
petitive ways.

There may, of course, be some forms of global competitive currency in-
dividual states should not be allowed to create.>* And, there may be na-
tional interests that should take precedence over state concerns. Level
playing fields, however, are not necessarily sought by states when the pri-
mary motivation involved is competition with other states. Moreover, a
level playing field within the United States would not solve the competi-
tive problems of states arising from their competition with other coun-
tries, other regions, and other partnerships around the world. The multi-
centric aspects of the global economy stem from the fact that there are
multiple state and nonstate power centers capable of affecting where in-
vestments may or may not occur. All of these pressures militate in favor
of decentralized and denationalized decision making.

The Pull from the Top—National and International Pressures

Increasing a state’s power to control the costs imposed on its inhabitants
and potential investors through devolution is, however, only one aspect
of current federalism trends. There are also forces operating simultane-
ously to reinforce federal powers. National standards and approaches
may be necessary to prevent the creation of illegitimate global currency,?’
stemming, for example, from the denial of constitutional rights. They also
are necessary to achieve certain levels of regulatory uniformity if busi-
nesses are to avoid an unnecessarily complex patchwork quilt of state
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rules and regulations.3® More important, there also are issues such as the
environment, in which it is in the interest of nation states to play an ac-
tive regulatory role at the global level. Effective national participation at
the global level requires a national “presence” in certain domestic areas
affected by these global concerns. And indeed, international agreements
and multilateral approaches have been increasing at a rapid rate.?” For
example, if there were no effective national control over air pollution, it
would be very difficult for the national government to speak for all fifty
states and enter into serious negotiations at the global level.

The ability of the national government to participate effectively in
global issues at the international level also can help mitigate the extremes
of global competition. Along with the trend toward devolution of federal
power to the states, there is also at least the beginning of an evolutionary
trend involving the national government more directly sharing in the re-
sponsibilities of international governance.’® At the national level, this
trend toward multinational decision making and problem solving often
expresses itself negatively in debates over the undue restriction of na-
tional sovereignty,® but international cooperation and multinational
agreements are nonetheless increasing.*? Yet it would be a mistake to as-
sume that recourse to an international approach always means national
legislation or national regulation. Indeed, as we shall see below, delegat-
ing authority upward to an international organization such as the WTO
can also result in the imposition of a market-oriented, deregulated ap-
proach domestically, reinforcing decisions by either the Congress or the
Court in favor of devolving power to the states. Such an approach to in-
ternational delegation can also increase competition at both the global
and domestic levels. Nevertheless, international cooperation and regula-
tion highlight the importance of the national government’s ability to play
an active role at the domestic level even in the context of—and even be-
cause of—such supranational governance. To the extent that federal
power is limited in this regard, enforceable international regulatory
regimes are more difficult to create than when only one major decision
maker is involved.*!

Horizontal Forces and the Transnational Corporation

Federalism is traditionally seen in vertical terms,* involving a flow of

power between state and federal centers of authority. Viewed in these
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terms, a global perspective introduces not only an additional vertical level
of power (the international “level”) but additional horizontal dimensions
as well.*> A global perspective emphasizes the fact that states outside the
United States now play an increasingly important role when it comes to
global competition, and it also highlights the significant role nonstate ac-
tors, such as transnational corporations, now play in influencing local
legal regimes and policies. Their ability to render a sense of place rela-
tively irrelevant when it comes to deciding where to locate a plant, for ex-
ample, substantially threatens the ability of individual governments, state
or federal, to regulate the activities of such entities effectively. The fact
that capital moves relatively freely from state to state also means that in-
vestment can sometimes leave as quickly as it may have come.* The ju-
risdictional difficulties faced by states trying to influence such actors can-
not be dealt with as they were during the New Deal, when federal regu-
latory regimes leveled the playing field nationwide, and that usually was
good enough. There are now many other countries involved, and inter-
national approaches are necessary if state intervention and a more coop-
erative approach to international governance is the goal.* If a strong-
state laissez-faire response is the goal, then maximum decentralization of
power would further that kind of global economy. As I shall argue below,
however, this should be a political decision, not one subject to constitu-
tional dictates by the Supreme Court. It should be one subject to change
by the government of the day.

In short, the transnational or horizontal character of these entities in-
volves significant independent power relationships that substantially un-
dercut the power of states to influence multinational corporations ac-
cording to what states may perceive as their individual interests. The eco-
nomic power of some transnational organizations and their constraining
effects on states makes them somewhat akin to states, at least in their so-
cial and structural effects.*® Such private-power centers cannot easily be
regulated by uniform rules, even at the national level.

A global perspective on power-allocation issues between federal and
state governments thus provides us with additional criteria with which to
evaluate the Court’s federalism decisions. It also creates additional con-
cerns when it comes to global governance and the role of individual states
in that process. As we begin to analyze concepts of federalism from a
global perspective, democracy and public participation questions loom
large. Traditional federalism responses and calls for a return to pre—New
Deal days do not necessarily solve these problems, given the global dis-
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persion of power that now exists. Just as it is impossible to recreate the
sense of the private that existed in an earlier historic era, it is impossible
to view states as independent units of power, unaffected by actors and
problems that do not correlate with geographic boundaries. It may be
that there needs to be more local control over certain issues, but there
may also need to be new forms of governance and participation at the
global level. Judicial approaches that unnecessarily limit these new possi-
bilities may do more harm than good by, in effect, playing a role some-
what akin to the role the Court played as this country began to come to
grips politically with the legal and economic implications of a national
economy.*’

Sovereignty, Federalism, and the Court

The Court’s recent opinions declaring certain federal acts in violation of
the commerce clause or the Tenth Amendment imply a rights conception
of state sovereignty.*® Such strong-state assumptions are at odds with the
fluid and multilevel mix of governmental and private partnerships char-
acteristic of globalization within the United States.** The Court’s notion
of state sovereignty is steeped in nineteenth-century precedents, entailing
a view of state power that regards member states as separate and distinct
in relation to each other and relative to the federal government. Individ-
ual member states, like nation states, are integral to the global economy.’°
Indeed, while the prevailing metaphor of federalism is the vertical dimen-
sion, it is important to recognize these lateral relationships, particularly
as private-public partnerships multiply and disperse power centers—an
issue to which we return in chapter 3.

The Court’s opinions also reflect an aspect of public-choice theory by
emphasizing accountability and cost as important bases for its decisions,
especially in situations where the federal government attempts to use the
apparatus of states to implement its policies. In so doing, however, the
Court emphasizes the importance of differentiating clearly between the
levels of government responsible for these additional costs. The Court
holds that democracy, freedom, and liberty require that those who make
decisions should be accountable to the electorate who must pay the costs
of those decisions.’! Unfunded mandates, in this sense, violate the spirit
of democracy and undermine accountability for those who are responsi-
ble for its costs.’> While these precepts may be correct in some cases, it
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does not follow that funding never follows; politics may change so as to
favor or demand a commitment of funds. These decisions stop such po-
litical processes before they even begin, constitutionalizing this limitation
on the political process.

The Court’s conception of state sovereignty as self-contained in nine-
teenth-century terms is most apparent in Gregory v. Ashcroft.’> At issue
in Ashcroft was Missouri’s mandatory retirement law for state judges.
That law had been challenged as a violation of the Age Discrimination in
Employment Act (ADEA) and the Equal Protection Clause of the Four-
teenth Amendment. In rejecting these arguments, Justice O’Connor, writ-
ing for the majority, found that the ADEA was not applicable to the case
at bar, using a “plain statement” statutory interpretive approach to reach
that result, one infused with federalistic values and constitutional as-
sumptions. In so doing, Justice O’Connor emphasized the sovereignty of
states in a fashion that suggested a zero-sum game approach to the allo-
cation of federal and state power. She writes,**

As every schoolchild learns, our Constitution establishes a system of
dual sovereignty between the States and the Federal Government. This
Court has recognized this fundamental principle. In Tafflin v. Levitt
“[W]e begla]n with the axiom that, under our federal system, the states
possess sovereignty concurrent with that of the Federal Government,
subject only to the limitations imposed by the Supremacy Clause.”

Justice O’Connor then goes on to quote from an 1869 case that describes
the constitutional scheme of dual sovereigns in greater detail:>

“[T]he people of each State compose a State, having its own govern-
ment, and endowed with all the functions essential to separate and inde-
pendent existence. . . . {{W]ithout the States in union, there could be no
such political body as the United States.” Not only, therefore, can there
be no loss of separate and independent autonomy to the States, through
their union under the Constitution, but it may be not unreasonably said
that the preservation of the States, and the maintenance of their govern-
ments, are as much within the design and care of the Constitution as the
preservation of the Union and the maintenance of the National govern-
ment. The Constitution, in all its provisions, looks to an indestructible
Union, composed of indestructible States.” Texas v. White, 7 Wall. 700,
725 (1869), quoting Lane County v. Oregon, 7 Wall. 71, 76 (1869).
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The idea of sovereignty propounded by Justice O’Connor implies a bright
line between the powers of states and the national government. Her sense
of that line seems strongly anchored in a sense of place typical of ap-
proaches to state prevalent in the nineteenth century.’® Such approaches
minimize the zone of overlap that can (and often should) exist between
two sovereigns. Once again, this concept of sovereignty is not an end in
itself, but a way of securing for “the citizens the liberties that derive from
the diffusion of sovereign power.”’” Indeed, it is like the doctrine of sep-
aration of powers: “The Constitutional authority of Congress cannot be
expanded by the ‘consent’ of the government unit whose domain is
thereby narrowed, whether that unit is the Executive Branch or the
States.” ® The Court believes that sovereignty, so conceived, is essential to
the infrastructure of policy making. Not unlike the doctrine of separation
of powers aimed at preventing the aggregation of power by any one
branch of government, federalism and state sovereignty also reflect com-
mitment to distributed power as a basis for civil liberty. As Justice O’-
Connor notes,*’

This federalist structure of joint sovereigns preserves to the people nu-
merous advantages. It assures a decentralized government that will be
more sensitive to the diverse needs of a heterogeneous society; it in-
creases opportunity for citizen involvement in democratic processes; it
allows for more innovation and experimentation in government; and it
makes government more responsive by putting the States in competition
for a mobile citizenry.

Indeed, in the majority’s view, the constitutional scheme requires such
clear lines demarcating the powers exercised by the states. “Just as the
separation and independence of the coordinate branches of the Federal
Government serve to prevent the accumulation of excessive power in any
one branch, a healthy balance of power between the States and the Fed-
eral Government will reduce the risk of tyranny and abuse from either
front.”9

The notion of sovereignty on which the Court’s rationales are based
fails to take account of the fact that many private actors within states
have power on the level of states themselves.®! Justice Breyer, speaking
for the four justices who often dissent together in recent federalism cases,
emphasizes the potential negative ramifications of the Court’s decisions
on the effectiveness of government in his dissent in Federal Maritime
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Comumission v. South Carolina Ports Authority.®* In this case the Court
held that state sovereign immunity prevented Congress from compelling
a state to answer the complaints of private parties before the administra-
tive tribunal of an agency.®® Breyer argues that federal administrative
agencies are not covered by the Eleventh Amendment since they do not
exercise the judicial power of the United States.®* He adds that the prac-
tical consequences of the opinion are negative:®

The decision, while permitting an agency to bring enforcement actions
against States, forbids it to use agency adjudication in order to help de-
cide whether to do so. Consequently the agency must rely more heavily
upon its own informal staff investigations in order to decide whether a
citizen’s complaint has merit. The natural result is less agency flexibility,
a larger federal bureaucracy, less fair procedure, and potentially less ef-
fective law enforcement. . . . At least one of these consequences, the
forced growth of the unnecessary federal bureaucracy, undermines the
very constitutional objectives the Court’s decision claims to serve.

When viewed from a global context, these policy goals (heterogeneity,
democracy, innovation, and a mobile citizenry) look different than when
they are seen as a function of federal and state power operating jointly,
but alone. Global competition and the incentives for states to attract and
retain private foreign investment encourage integration rather than dif-
ference. Moreover, most states seek to minimize public costs so as to max-
imize their appeal to private investment. Thus, while democracy may very
well be furthered by keeping certain issues local, globalization creates im-
portant pressures toward transnationalism at the local level, where mi-
nority interests may have even fewer procedural protections than at the
federal level. Thus, federalist privileging of the local may be at the ex-
pense of a more vibrant national democracy, one that allows citizens an
opportunity not only to vote and express themselves, but also, crucially,
to form coalitions across state boundaries, giving minority groups a
greater chance to aggregate their power and to speak in a more audible
voice. Indeed, the kind of segmented citizenship that the Court espouses
does not accord with the complex realities and multiple citizenship iden-
tities that the global economy produces.®® Federalism denationalizes is-
sues, and it unbundles the concept of citizenship, fragmenting our politi-
cal responses and further disaggregating the public.
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More important, public innovation, too, is likely to be homogenized
and only take the form of minimal taxes and lower regulatory costs,
though this, in turn, may encourage more private experimentation. Yet,
the more activities move from the public realm to the private sector, the
greater the risk that global currency coined at the local level will be at the
expense of the weakest members of society.®” The intense competitiveness
that this model encourages may, indeed, encourage more mobility among
citizens in their quest to find a modicum of financial stability. More likely,
though, such mobility will occur at the higher end of the income spec-
trum, rather than the lower.®® Freedom in the sense of making national
action more difficult to achieve may be enhanced, but at the expense of
developing a more cooperative model of global capitalism at the interna-
tional and national levels. Greater decentralization may also lead to a
race to the bottom in some areas,®® but more importantly, it raises the
transaction costs involved in achieving more cooperative approaches to
coping with the problems of global capitalism and the externalities of
globalization.”®

The idea of a state’s integrity is at the basis of the majority’s opinion in
New York v. United States.”' Once again the Court is more concerned
with the forms of power than with structures that make it easy to exer-
cise power in a flexible way. In this case, the Court dealt with the consti-
tutionality of the Low-Level Radioactive Waste Policy Amendments Act
of 1985. The act in question was the result of various state efforts to de-
vise a federal structure for the regulation of low-level waste that avoided
federal preemption and retained a role for states to play. In many ways,
the legislative process was akin to the negotiation and the enactment of a
treaty, whereby the individual states involved retained considerable flex-
ibility when it came to meeting their regulatory obligations. The act was
the result of a cooperative approach to federalism that allows states to
maintain flexibility and the primary regulatory role in their traditional
realm of protecting public health and safety.”” The federal government set
the basic standards, but rather than preempting state law, the act allowed
states to design policies their lawmakers believed best achieved the fed-
eral standards.”? As one commentator noted, “In theory, the system al-
lows states to experiment and innovate, but not to sacrifice public health
and welfare in a bidding war to attract industry.””*

Specifically, Congress sought to achieve its federal goals by credit-
ing certain incentives to ensure that states provide for the disposal of
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radioactive waste generated within their borders. States were authorized
to impose a surcharge on radioactive waste received from other states, a
portion of which would be collected by the Secretary of Energy and
placed in a trust account for those states that achieve a series of mile-
stones in developing waste disposal sites.” States were also authorized to
increase the costs of access to sites to those states that did not meet fed-
eral guidelines, eventually denying them access altogether.

Neither of these “incentives” violated the Court’s sense of state sover-
eignty. A further incentive, however, provided that a state that fails to
provide for the disposal of all internally generated waste by a particular
date must, in most cases, take title to and possession of the waste and be-
come liable for all resulting damages suffered by the waste’s generator or
owner.”® For the Court this provision created constitutional problems.””
In rejecting Congress’s attempt to force certain states to take title to and
possession of low-level waste, the Court emphasized that Congress could
not force the states to regulate in ways that made them direct agents of
the federal government. Congress could regulate individuals, but not
states, because states were sovereign:”®

In providing for a stronger central government, therefore, the Framers
explicitly chose a Constitution that confers upon Congress the power
to regulate individuals, not States. As we have seen, the Court has con-
sistently respected this choice. We have always understood that even
where Congress has the authority under the Constitution to pass laws
requiring or prohibiting certain acts, it lacks the power directly to
compel the States to require or prohibit those acts. The allocation of
power contained in the Commerce Clause, for example, authorizes
Congress to regulate interstate commerce directly; it does not authorize
Congress to regulate state governments’ regulation of interstate com-
merce.

In the majority’s view,”’

The take title provision offers state governments a “choice” of either ac-
cepting ownership of waste or regulating according to the instructions of
Congress. Either type of federal action would “commandeer” state gov-
ernments into the service of federal regulatory purposes, and would for
this reason be inconsistent with the Constitution’s division of authority
between federal and state governments.
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In short, the Court’s concept of state sovereignty precludes states from en-
tering into agreements to take certain kinds of actions to carry out their
promises in the federal legislative process—unlike countries that enter
into a treaty and agree to enact certain enabling legislation to realize its
goals.

The Court’s more recent federalism decisions take the principles of
democracy, accountability, and cost a step further. In Printz v. United
States,® for example, the Court struck down the Brady Handgun Vio-
lence Prevention Act on grounds that the federal government was, in ef-
fect, commandeering the state’s enforcement apparatus to carry out a fed-
eral policy. There was little doubt that Congress had the power to regu-
late in this area, but it could not force states to carry out its mandates.
Writing for the majority, Justice Scalia emphasized the structural rather
than the textual nature of this decision.?! He also emphasized democracy
and accountability:%?

We held in New York that Congress cannot compel the States to enact or
enforce a federal regulatory program. Today we hold that Congress can-
not circumvent that prohibition by conscripting the State’s officers di-
rectly. The Federal Government may neither issue directives requiring
the States to address particular problems, nor command the States’
officers, or those of their political subdivisions, to administer or enforce
a federal regulatory program. It matters not whether policymaking is in-
volved, and no case-by-case weighing of the burdens or benefits is neces-
sary; such commands are fundamentally incompatible with our constitu-
tional system of dual sovereignty.

As Justice Stevens emphasized in dissent,®? the result in this case had no
textual basis in the Constitution. More important for our purposes, it re-
lied once again on a concept of sovereignty with little bearing on global
realities. Only Justice Breyer chose to see this case in comparative—if not
global—terms, noting that no other federal system in the world today
would prevent the use of state enforcement powers in this way.%*
Viewed from a global perspective, the “all or nothing” quality of the
Court’s approach both overstates and understates what is at stake. It
overstates the potential restructuring effects of power flowing from one
body to another, as power has flowed from the states to the federal gov-
ernment for over two hundred years. In a global economy, multigovern-
mental approaches may often be necessary and power arrangements
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should be more fluid. Constitutionalizing these decisions removes a good
deal of this flexibility. At the same time, the Court’s approach to power
levels also understates what is at stake to the extent that it overlooks en-
tirely the fact that nonstate actors, especially transnational corporations,
are now major power centers in many ways comparable to states. Thus,
a concept of federalism that does not take into account how global power
is allocated today runs the serious risk of undermining the very goals it
seeks to further—democracy and liberty. Perhaps moving some decisions
to the national level might more easily neutralize inappropriate uses of
private power. Be that as it may, constitutionalizing outcomes in this way
removes an important political option.

The Commerce Power

Apart from issues involving the use of a state’s own enforcement appara-
tus, the ability of Congress to regulate at the national level has also been
limited by the Court’s view of the commerce power. In U.S. v. Lopez,®
the constitutionality of the Gun-Free School Zone Act of 1990 was at
issue. This act “made it a federal offense ‘for any individual knowingly to
possess a firearm at a place that the individual knows, or has reasonable
cause to believe, is a school zone.””3¢ For the majority, this was “a crim-
inal statute that by its terms has nothing to do with commerce or any sort
of economic enterprise, however broadly one might define those
terms.”8” Moreover, according to the majority, the argument that guns in
a school zone may result in violent crime that substantially affects inter-
state commerce proves too much. “Thus, if we were to accept the Gov-
ernment’s arguments, we are hard pressed to posit any activity by an in-
dividual that Congress is without power to regulate.”®® Indeed, the ma-
jority feared that a decision holding this act to be within Congress’s
commerce clause power would convert congressional authority under
that clause to a general police power of the sort retained by states. The
Court thus concluded that the commerce power was not infinitely ex-
pandable, and that there are limitations “inherent in the very language of
the commerce clause.”®’

Justices Kennedy and O’Connor concurred, emphasizing the policy
benefits of a governmental structure that divides power between federal

90 «

and state authorities:” “the theory that two governments accord more

liberty than one requires for its realization two distinct and discernable
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lines of political accountability: one between the citizens and the Federal
Government; the second between the citizens and the States.”

This kind of separation was crucial for true accountability to occur:”!
If, as Madison expected, the federal and state governments are to . . .
hold each other in check by competing for the affections of the people,
those citizens must have some means of knowing which of the two gov-
ernments to hold accountable for failure to perform a given function.
Were the Federal Government to take over the regulation of entire areas
of traditional state concern, areas having nothing to do with the regula-
tion of commercial activities, the boundaries between the spheres of fed-
eral and state authority would blur and political responsibility would
become illusory.

These policy justifications for the textual interpretation given by the ma-
jority are very much based on a conception of the state as a unitary en-
tity, where citizens clearly differentiate among those who exercise power.
Of course, citizens of the states also have a vote at the federal level, and
the idea that they are easily fooled by the federal level of government at
the expense of the states may not give sufficient credit to the discerning
nature of the voters involved. But quite apart from the policy arguments,
there is the broader claim that guns, violence, and the global economy are
all interrelated, especially when education is involved.

In his dissenting opinion in Lopez,®* Justice Breyer takes a very differ-
ent perspective on this case, focusing more on the school children in-
volved and on the interrelationships between education and the national
economy and beyond. Indeed, he emphasizes that education and business
are directly related: “technological changes and innovations in manage-
ment techniques have altered the nature of the workplace so that more
jobs now demand greater educational skills.”®® Three justices joined in
dissent, but only Justice Breyer made the link between the national econ-
omy and global competition:

Global competition also has made primary and secondary education
economically more important. The portion of the American economy at-
tributable to international trade nearly tripled between 1950 and 1980,
and more than seventy percent of American-made goods now compete
with imports. Yet lagging worker productivity has contributed to nega-
tive trade balances and to real hourly compensation that has fallen
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below wages in ten other industrialized nations. At least some significant
part of this serious productivity problem is attributable to students who
emerge from classrooms without the reading or mathematical skills nec-
essary to compete with their European or Asian counterparts.’*

Justice Breyer seems to have a clear concept of global competition. His
premise is that every school child will eventually compete for jobs against
other school children all over the globe. Local jobs and prosperity will
turn on the outcome of this competition. He notes, “there is evidence
that, today more than ever, many firms base their location decisions upon
the presence, or absence, of a work force with a basic education.”® For
Justice Breyer, guns, education, and business are interrelated: “The eco-
nomic links I have just sketched seem fairly obvious.””® He questions,
“Why then is it not equally obvious, in light of those links, that a wide-
spread, serious, and substantial physical threat to teaching and learning
also substantially threatens the commerce to which that teaching and
learning is inextricably tied?”?”

For Justice Breyer, the links among local violence, education, and suc-
cess in the global economy are sufficiently direct to justify federal in-
volvement. Though he takes a global perspective on the issues before him,
his judicial approach to the commerce clause is reminiscent of Wickard v.
Filburn.® Though Justice Breyer is quick to add that his approach does
not ““obliterate’ the ‘distinction between what is national and what is
local,””*? his willingness to define the national interest by looking beyond
national borders to an interdependent global economy represents an ap-
proach that ultimately would vest most regulatory decisions at the federal
level, should the national government decide to act.'® In short, global-
ization does not necessarily render concepts of state sovereignty based on
territory irrelevant, but a national government intent on maximizing
competitiveness in a global economy is at cross-purposes with itself when
it opts to constitutionalize such issues rather than seek a national, politi-
cal consensus (even if that consensus is to decentralize certain issues).

Perhaps the Court should not be faulted for analyzing federalism issues
in a framework that is dominated by nineteenth-century concepts of fed-
eralism, embodied in nineteenth-century precedents. Courts usually look
at the past as they move forward. Yet, in the Court’s effort to reestablish
what often appears to be a pre—New Deal position vis-a-vis national
power, it is overlooking an aspect of New Deal judicial processes that re-
mains highly relevant for the global state. As just noted, courts should
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avoid constitutionalizing issues when it is not necessary to do so. Though
the Court may have been concerned with federal costs unnecessarily im-
posed on states, such matters are best dealt with legislatively. Diluted fed-
eral power need not be the inevitable outcome of the global state, and
courts need not be drawn into taking the lead in sculpting the state of the
future. It is ironic that at the edge of the twenty-first century, the Court
would opt for constitutional approaches that unduly limit legislative flex-
ibility. The New Deal Court constitutionalized a political approach to is-
sues. The Rehnquist Court is constitutionalizing outcomes that unbun-
dled the use of federal power and, in the process, citizenship as well.

In suggesting that the Court’s approach to federalism is insufficiently
attuned to the current fluidity and multicenteredness of federal/state/pri-
vate power, I do not wish to be misread as advocating that the Court lend
its authoritative weight to globalization. Rather, I am suggesting that its
construction of federalism as entailing (or requiring) a preference for dis-
crete powers of member states is unlikely to achieve its stated goal of
widening the political process. Quite the contrary, local jurisdictions may
be far more exposed to market constraints than the country at large, with
the result that citizens’ roles in democratic deliberation are likely to be
less substantial as a counterweight to globalization, for example, than at
the federal level. In other words, a strict approach to federalism may, in
many contexts, increase the democracy deficit.

In globalization, federalism is no less a form of denationalization than
are the international public sphere and the transnationalized private sec-
tor, both of which are more often associated with this concept. These de-
nationalizing effects of federalism privilege competition between and
among states as well as markets and market outcomes, underscoring the
extent to which our current national policy looks to the market as an
arena of delegation and to market incentives as a substitute for traditional
regulation. The politics that produces these results in Congress has been
emphatically reinforced in the Court’s opinions in terms of the rhetoric of
its federalism decisions and in a way far more rigid than a purely politi-
cal decision to place responsibility at the state instead of the federal level
of government. As we have just seen, this is particularly apparent in
Supreme Court decisions over the last decade or so.

The relationship between federalism and the democracy deficit may
seem counterintuitive. Indeed, throughout the federalism cases discussed
above, the Court’s persistent rationale is that it intends to increase
democracy by ensuring that in matters involving state issues, power will



74 | Federalisms Old and New

be exercised by officials closer to the people directly affected. This may
further democracy in some contexts, but the multicentric nature of glob-
alization means that this assumption does not hold categorically. The idea
that democracy is enhanced if power is exercised geographically closer to
those affected tends to overstate territory and distance as general criteria
for democracy. More to the point, it ignores the “divide and conquer” ef-
fect that the denationalization of decision making can have, particularly
with regard to issues involving new challenges on behalf of marginal con-
stituents. Delegating power down or, in effect, devolving power to the
states, fragments minority and marginal constituencies, sometimes to the
point that these groups are effectively excluded. Sending Head Start pro-
grams or other programs for the poor back to the state without specific
federal funding and guidelines makes such funding vulnerable to the
needs and politics of those states that may have neither the resources nec-
essary nor the political will for such programs. Though the theory of de-
volution is that it increases democracy by bringing decisions closer to
stakeholders, it can have the opposite effect when those stakeholders are
weak politically and widely dispersed.

The likelihood of control by powerful local groups often increases
with decentralization of political authority. As Professors Crenson and
Ginsberg have pointed out,

Madisonian logic suggests that small constituencies are more likely than
large ones to fall under the domination of a single interest. Its hegemony
may discourage opposing interests from mobilizing, or it may use its po-
litical privilege to structure local institutions so that other interests find
it difficult to organize. Organization . . . is the mobilization of bias; some
interests can be organized into politics while others are organized out.!"!

Quite apart from the intrusive role that courts now play in these contexts,
there are strong political and economic incentives at the state level that
argue persuasively for the devolution of regulatory and safety-net issues.
Given the increasing competition that exists now at all levels of govern-
ment for the attraction and retention of economic investment to their re-
spective territories, devolving welfare responsibility or housing for the
poor to the state level, for example, means that individual states will vary
in their approaches to such issues and in the priority they give to them.
The financial capabilities of the states vary. Moreover, as states compete
for investment and the retention of taxpayers, they have distinct incen-
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tives to minimize the costs of redistributive programs such as welfare,
Medicaid, or poverty programs in general. Some states will reduce pay-
ments for these programs more than others because of lack of funds;
other states will reduce them for ideological reasons. Yet, programs di-
rected toward the poor were precisely the kinds of programs that Con-
gress tried to (and to a large extent did) send back to the states in the
1990s. The agenda was, if not their elimination, at least their minimiza-
tion in terms of importance and costs at the federal level. These payments
were to be no longer of national concern, but rather a matter of local
choice and subject to competition for investment. Differences in state
wealth and a politics of choice in such contexts tend to make poor con-
stituencies far more vulnerable than when these interests are aggregated
at the national level.192 Political decisions such as these, however, can al-
ways be reversed. Moreover, as we shall see in chapter 4, even when Con-
gress or state legislatures seek to preempt state and local experiments
dealing with the importation of prescription drugs or local minimum-
wage legislation (to take just two examples), the politics generated by
such actions keeps such issues alive and part of the political discourse. But
when courts constitutionalize such issues, they lock in these outcomes for
generations to come, in effect taking them out of national politics and in
reality taking them out of local politics as well.

As noted above, denationalization is more often associated with the in-
ternational and transnational spheres. Delegating power up to what some
have referred to as the international branch of government also has neg-
ative impacts on democracy at the domestic level. The WTO, for exam-
ple, implements the policies of GATT agreements, and those agreements
govern approximately 9o percent of global trade.'? A federalist analogy
is often used to describe the role of international organizations such as the
WTO or the UN, as if they constituted a sort of suprafederal govern-
ment—an extension of the New Deal, gone global. It should be noted that
in such contexts, domestic law is subject to external control largely
through domestic executive power, given the strong built-in pressures to
defer to the executive branch in international matters generally, and in-
ternational trade in particular.!%4

Appreciating the extent to which globalization involves important ele-
ments of denationalization informs a shift of emphasis from a federalist
analogy based on hierarchy (with respect to the relationship of interna-
tional organizations to domestic law) to a more pragmatic, pluralist, and
flexible conception of such arrangements both at home and abroad. As I
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will suggest in the next section, the hierarchical analogy to federalism is
flawed. Advocates of the federalist analogy in a WTO context usually re-
strict their attention to applications of compliance with trade law provi-
sions, subsuming issues of democratic participation within the con-
straints of sovereignty defined as representation by member states at the
WTO.!%5 Anticipating what follows, this is the same conception of
democracy that is evoked to justify great deference to the executive
branch in trade and other matters as well, as we have seen in chapter 1.
Such deference, however, is often to the exclusion of timely and
significant domestic participation throughout the regulatory process,
from treaty making to the harmonization and application of rules. The
democracy deficits that result are those that come not from the preemp-
tion of domestic legislative and administrative processes by international
and transnational processes, but rather from the fait accompli nature of
the invocation of supranational processes and their use by the executive
branch.

For example, WTO decisions and treaties derive their legitimacy from
a formal conception of democracy, claiming legitimacy from the fact that
only member states participate and, therefore, the WTO’s actions are rep-
resentative of the people of the member states. As a result, the executive
branch of government decides what national trade policy should be in
various contexts, and moreover increasingly justifies its decisions without
the participation of the legislative branch, the states, or nonstate ac-
tors.'% The electoral accountability of the president and the international
character of the issues involved are presumed to satisfy the legitimacy de-
mand for representation. But inherent in this approach is another kind of
analogy to federalism as a vertical axis, with federal power that extends
“upward” to the international level rather than devolving “downward”
to the states. In other words, the same principles are in play through the
federalism analogy among these various levels of government within the
United States. The sharing of power, whether national or international, is
treated largely as a zero-sum game. The international/national distinction
parallels the rigid state/federal distinction utilized by the Court in the fed-
eralism cases discussed above and is subject to the same criticisms re-
garding its underlying analysis and its unintended effects.

Both the courts and the executive play an important role in these fed-
eralist contexts by furthering the economic and political effects of glob-
alization. Both types of federalism (domestic and the international anal-
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ogy) tend to privilege the market in its own right. The market outcomes
encouraged by the denationalization of domestic federalism often are re-
inforced by market-based trade policies mandated by the WTO. As we
shall see, the concepts of democracy that animate federalism theory and
approaches to law at both the domestic and international levels are far
too limiting on the range of political solutions to problems that might be
possible if we view these issues through a global lens. They fail to appre-
ciate the multidimensional aspects of global issues such as the environ-
ment at the WTO level or unconscionably low wages at the domestic
level; they in effect compress the noneconomic values associated with
such issues with a market-oriented statecentric approach to decision
making.

Traditional distinctions between federal and state as well as national
and international should be at least theoretically open to revision. Dis-
tinctions such as public and private, state and federal, national and inter-
national, domestic and foreign, or local and global no longer accurately
capture the power relationships as they actually exist. There remains a
strong tendency on the part of courts and policymakers to treat changes
in the allocation of what is public or private (or federal or state or inter-
national or national) as if these were either/or questions about power.
However, globalization does more than reallocate power among preex-
isting categories; it changes the categories themselves, as well as the ac-
tors involved.

What roles courts and legislatures might play in the process of ac-
knowledging these new realities is a crucial question. Courts would nec-
essarily allow the kind of experimentation New Deal Courts permitted to
enable a concept of a global public interest to emerge. As yet, there is no
“Global Deal” readily discernible, but if the democracy deficit is to be
narrowed, our own political processes must become more creative and in-
teractive with various levels of government, governance, and the market
at home and abroad. Federalism doctrines now threaten political creativ-
ity in ways reminiscent of the pre~New Deal Courts.'%” As a recent de-
bate between Justice Breyer and Justice Scalia shows, at least two very dif-
ferent attitudes towards these issues currently are in play in the Supreme
Court and throughout our politics in general. For Breyer,

Modern commerce and the technology upon which it rests need large
markets and seek government large enough to secure trading rules that



78 | Federalisms Old and New

permit industry to compete in the global marketplace, to prevent pollu-
tion that crosses borders, and to assure adequate protection of health

and safety by discouraging a regulatory “race to the bottom.”108

As a matter of constitutional law, he argues for an approach to federal-
ism that permits “flexible context-specific legislative responses that are
not constitutionalized by an historic view” of sovereignty. “That is why
the modern substantive federalist problem demands a flexible, context-
specific legislative response (and it does not help to constitutionalize an
ahistoric view of sovereign immunity that, by freezing its remedial limi-
tations, tends to place the State beyond the reach of law).” For Justice
Scalia, however, “[l]egislative flexibility on the part of Congress will be
the touchstone of federalism when the capacity to support combustion
becomes the acid test of a fire extinguisher.”1%°

A decentralized approach to governmental power may very well be of
a piece with a global era in which the competition for investments at the
state level is ever increasing; however, constitutionalizing these issues is
quite another matter. The democracy deficit to which these approaches
contribute becomes even clearer when one takes a global perspective on
these matters, illuminating the similarities between vertical concepts of
power at the international and domestic level. In the international sphere,
they reinforce deferential approaches to executive power, privileging mar-
ket approaches at the expense of democracy. Since this dynamic is espe-
cially clear in the context of the WTO, let us turn to that context now, as
an extended case in point. The WTO shows not only the flaws in the fed-
eralist analogy but also the way that analogy sharpens the democracy
deficit within the United States.

Globalization, Democracy, and the WTO

The WTO has an increasingly prominent law-making role. With respect
to domestic law and law-making processes, that role is often presented
by critics as involving an inevitable friction (as already noted), as if there
were an inevitable zero-sum competition between the authority of the
WTO and the sovereignty and democracy of individual member states.
Many commentators who are concerned with such a trade-off address it
through the lens of sovereignty.!'® Accordingly, some recommend that
we focus on the WTO itself,''! making it more democratic (and thus le-
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gitimate) by reforming the conditions of WTO decision making with re-
spect to individual states, for example, with proposals regarding ac-
countability, transparency, and participation, as well as more substantive
proposals to overhaul the WTO itself. Others seek to maintain the sta-
tus quo or, if anything, reintroduce some of the diplomatic informality
that characterized the earlier GATT adjudicatory regimes.!'? In short, al-
most everyone who focuses on the WTO alone sees it either as the bane
of our democratic existence, an intrusion into our sovereignty, or a rea-
sonably effective way of achieving deep economic integration around the
world with relatively little interference from rent-seeking interest
groups.'!3

There is no gainsaying the room for improvement in the legitimacy of
WTO processes and outcomes, but the debates over potential reforms can
be productively broadened. The current debates, including proposals to
maintain the status quo, usually assume the nature of the trade-offs be-
tween sovereignty and democracy on the one hand and the exercise of
WTO decision-making power on the other. I focus on three aspects of this
assumption, each of them problematic.

First, the assumption that there is a trade-off between sovereignty and
democracy conflates sovereignty and democracy as if any one state’s de-
mocratic needs are to be addressed as an issue of representation and par-
ticipation at the WTO.

Second, it conflates democracy with market-based outcomes. That is
to say, legitimacy flows from the successful application of and compliance
with the free trade aspects of the treaties applied by the WTO, quite apart
from the processes used to reach them.

Third, the prevailing assumptions about trade-offs restrict debate to
the universe of WTO decisions and their aftermath, taking, essentially, a
compliance perspective on these issues, whether in relation to the adjudi-
catory panel decisions of the WTO or in relation to administrative agency
attempts to harmonize domestic rules to WTO decisions.

These problems are my main concern in this section. We shall examine
specific reforms in chapter 4. My main points are that (1) sovereignty and
democracy involve crucially different issues with respect to the possibili-
ties for integrating international and domestic rule making; (2) democ-
racy involves process requirements that are not equivalent to the
processes that yield market outcomes; and (3) the opportunities for mean-
ingful democracy are greater at the domestic level in anticipation of WTO
action than afterwards, in the compliance context.
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A trade-off between WTO decision making and democratic sovereign
states is not inevitable, no matter how real the tensions may be in specific
cases. Rather, a conceptual emphasis on sovereignty (as if sovereignty
were synonymous with democracy) paradoxically exacerbates the
democracy deficit in globalization. T propose turning the equation the
other way: democracy in global governing institutions, broadly con-
strued, produces sovereignty. The WTO and domestic lawmaking can
mutually reinforce the other’s democratic procedures without requiring
us to consign ourselves to a formal view of democracy satisfied simply by
the representation of individual states in an international body. American
lawmaking can preserve and expand its democratic robustness through
the political and administrative process, while also increasing participa-
tion and transparency at the WTO and other arenas of international and
transnational governance.

The WTO is a traditional, state-centered organization. It is an inter-
governmental institution whose membership is made up of 140 states, a
fact that arguably makes it global; however, this fact makes it an interna-
tional institution, not a global one. The distinction is important, in that
internationalization is by definition statecentric.

In the relationship established by treaty between the WTO and U.S.
domestic law, there appears to be relatively little discretion allowed at the
domestic level once the WTO finds a U.S. statute or rule in violation of a
trade agreement. In theory, the United States need not follow a WTO rul-
ing, as our domestic law makes clear.!'* But in reality, it would not be
practical to be a member and fail to adhere to the treaty. In this context,
it is easy to see why a democracy deficit might arise under such circum-
stances. The processes involved at the domestic level often can have a dis-
tinct rubber-stamp quality to them. Compliance proceedings at the WTO
level are quite limited in terms of who may participate and how trans-
parent the process actually is. When these WTO decisions are considered
at the domestic level, there is often little choice but to comply, though this
may be done in various ways. Harmonization and equivalency proceed-
ings seek to adapt domestic rules to international standards, but by the
time these rules are available for comment at the domestic level, there is
seldom much chance to change them in any significant way.!!?

Indeed, the processes involved for conforming the domestic laws of the
United States to the mandates of the WTO do not match the full range of
debate and deliberation that produced them. I agree with the critics who
focus their reform efforts on the WTO to the extent that the procedures



Federalisms Old and New | 81

used by the WTO are essential to its legitimacy and effectiveness.''®* How-
ever, the democracy-deficit problem cannot be cured within the WTO
alone unless democracy in purely representative terms is defined very nar-
rowly."'” The requirements of U.S. sovereignty can perhaps be satisfied by
this formal condition, but the rubber-stamp quality to the domestic law
produced in response to the WTO would remain no matter how full and
fair the processes at the WTO may have been. Thus, addressing the
democracy deficit means attending to the aspects of democracy that are
“not covered” at the domestic level by the fact of state representation or
even an improved competitive market outcome.

It is at this juncture that the limitations of state-centered approaches,
especially those that privilege the market, become clear. The requirements
of sovereignty are perhaps satisfied by reliance on the executive branch to
represent our interests at the WTO and in the negotiation of the treaty be-
forehand in the harmonized rules that follow, but the requirements of
democracy are broader. Democracy is not the same as sovereignty, nor is
it the same as the market. Improved process at the WTO level and maxi-
mal compliance at the local level cannot satisfy the demands of democ-
racy nor provide legitimacy for the substantial impact of WTO rulings. A
greater degree of domestic administrative democracy is also necessary.

The Relationship of the WTO to Domestic Law

Democratization of compliance and harmonization are more likely to be
accomplished if we consider the interaction of WTO requirements and
domestic law not as two distinct and separate legal systems in a strict hi-
erarchical relationship to each other (as if it were simply a projection of
the federal arrangement) but as a single ongoing process in which many
institutions with diverse constituencies and powers are in an ongoing di-
alogue. One model for such a process is the administrative agency. WTO
rules and rulings are the logical outcomes of a delegation of law-making
authority by treaty to what one commentator has called “the interna-
tional branch”—the international branch of government.!'$ Importantly,
as I suggested earlier, that branch need not be imagined as replicating the
federal structure of the United States as a whole. Rather, it could be un-
derstood as an extension of the administrative agencies—intersecting are-
nas of specialists whose deliberations are subject to basic democratic re-
quirements. In this sense, effective global governance does not imply a
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suspension of national sovereignty or a universal “demos” but rather a
vigorous national demos that is maximally engaged internally and exter-
nally.

The process of fixing a relevant baseline for democracy can start from
the premise that the law-making process does not end with the passage of
a domestic law. It continues at the international level—for purposes pur-
suant to U.S. treaty agreements. But what does this make of the WTO?
Given the fact that 140 states are involved and there are in effect 140
principles governing this agent, the WTO is clearly likely to be an agency
with more than the usual amounts of independence and autonomy (at
least in the global era). Is it a distinct administrative entity in and of it-
self? This is an important question for purposes of determining the kinds
of processes that may be necessary to legitimate its actions from a do-
mestic democracy standpoint.

Domestic and international regimes are interdependent in ways that
require an understanding of how the levels of multilayered global gover-
nance can work. Organizations such as the WTO are not mere extensions
of the states that have created them—agents, if you will, that are legiti-
mate solely by virtue of their statecentric beginnings and the participation
of national representatives. Nor are they wholly separate governmental
entities unto themselves, carrying out their functions without regard to
the interconnected and interdependent regimes of which they are a part.
Instead, they are part of an intricate layering of governance networks that
now include states, nonstate actors, and various inter- and supranational
entities, as well as the member states that constitute their primary gov-
erning bodies. At their best they serve as a bridge between and among not
only the member states involved but also the growing number of transna-
tional nonstate actors with a stake in the outcome and important non-
state perspectives to contribute to the issues involved. They enable the
process of governing to broaden to one of governance.

The shift from government to governance encourages a pluralistic con-
ception of the role of the WTO, one that implies a concept of globaliza-
tion that goes beyond the traditional statecentric models that often dom-
inate analysis of such entities. It also requires an approach to democracy
that allows for the possibility of transnational democracy and forms of le-
gitimacy that go beyond voting to include forms of transparency and op-
portunities for multiple actors and the networks they represent to partic-
ipate in the decision-making processes of the WTO. In short, the state-
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centric nature of the WTO, with its membership consisting only of states,
ought not to limit the way we think about the relationship of its rulings
to global processes and domestic law, not to speak of the various net-
works with which it intersects. To explain why this is so, it is necessary in
the next section to focus on globalization as a form of denationalization.

Globalization as Denationalization

As T indicated at the outset, most observers see globalization as essen-
tially an international field comprised of states acting together. Seeing
globalization instead as intersecting fields of transnational actors, both
inside and outside the state sphere, yields a richer account of democratic
possibilities. Commentary on the WTO, both for and against, emerges
from all the various points along this spectrum: each position corre-
sponding to a different diagnosis and prescription for improving the le-
gitimacy of the WTO or curing the democracy deficit. Considering glob-
alization as denationalization, i.e., as intersecting transnational fields of
state and nonstate actors, facilitates understanding WTO processes as
inherently pluralistic. Multiple actors are involved (state and nonstate),
representing various national and transnational networks in a set of re-
lationships. These relationships amount to governance more than gov-
ernment.

Viewed as denationalization, globalization draws attention to
processes that are essentially deterritorialized and even largely indepen-
dent of states. This is especially true of economic, social, and cultural
processes, but it also includes various law- and norm-creating processes
that are mainly outside the political structures of nation states and inter-
national organizations. These are dynamic processes that take place
within an integrated whole without regard to geographical boundaries.
Conflating the global and the international neglects important differences
between them and important resources for simultaneously strengthening
both the effectiveness of the WTO and the relevance of democracy among
its member states. States thus remain highly relevant to our analysis. This
is particularly true given the intergovernmental nature of the WTO; how-
ever, the essence of globalization as denationalization is the recognition
that along with states, nonstate actors (as well as international and supra-
national bodies) are all significant players.
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Such a view of globalization necessitates a concept of governance,
namely, one that includes more than just states as actors, decision mak-
ers, and implementers of the policies agreed upon. States alone cannot
solve global problems or fully take advantage of global market opportu-
nities. As Philippe Schmitter notes,

Governance is a method/mechanism for dealing with a broad range of
problems/conflicts in which actors regularly arrive at mutually satisfac-
tory and binding decisions by negotiating and deliberating with each
other and cooperating in the implementation of these decisions. Its core
rests on horizontal forms of interaction among actors sufficiently inde-
pendent of each other so that none can impose a solution on the other—
and yet sufficiently interdependent so that each would lose if no solution
were found.'"’

The essence of such a conception of cooperation and the successful exer-
cise of power is that it depends less on hierarchy and more on the inclu-
sion of the relevant networks of actors involved. The statecentric nature
of the WTO?’s structure and the legal power it can wield are not at all in-
consistent with a denationalized perspective on globalization. The
breadth and impact of its decisions, which are truly global in a denation-
alized way, create, foster, and encourage stakeholders other than territo-
rially bounded actors such as states. This is especially true when the de-
cisions involve nontariff barriers to trade such as environmental laws. In-
deed, a denationalized perspective makes broad-based participation and
a transparent decision-making process a natural part of any institution
that is global in its impact. The cross-cutting nature of the issues and the
players involved requires a process at least as broad as the impact of its
outcomes.

A denationalized perspective on globalization highlights the need to
emphasize networks and multiple decision sites and, if you will, a kind of
global pluralism when it comes to understanding how the global econ-
omy evolves and, in a sense, regulates itself. Pluralism does not mean rel-
ativism in this context, but rather a decentralized system of deliberative
decision making that is interconnected by at least some common values
and practices of legitimation. A pluralist system is open to processes and
actors that conceptualize problems and opportunities in ways that are not
bound by jurisdictional boundaries. Problems of pollution, for example,
are not bounded by territory, and even economic opportunities such as
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free trade involve the conception of markets that are not—in theory, at
least—limited by state jurisdictional lines.

Governance involves the resolution of transnational problems such as
these, as well as implementation of the policies necessary to carry out the
agreed-upon solutions. Indeed, the inclusion of affected actors with a
stake in the outcome is an integral part of the legitimacy of the process,
not only because of process reasons but also because of the practical con-
cerns that flow from implementation of the policies involved. An impor-
tant aspect of legitimacy is the fact that agreed-upon solutions are imple-
mented. Nonstate actors play an important role in this process. But to
make the legitimation that flows from such a process work at the inter-
national stage, it also needs to be a part of the domestic process as well.
The two systems are not separate. Legitimacy flows from the way deci-
sions are made in both arenas.

A denationalized approach to globalization naturally yields a concep-
tion of democracy that is pluralistic in nature and extends well beyond
national states. Along with a shift from government to governance and
from hierarchy to network, appreciating the extent to which globaliza-
tion involves important elements of denationalization informs a shift of
emphasis away from a federalist analogy to the relationship of interna-
tional organizations to domestic law toward the more pragmatic, plural-
ist, and flexible arrangements by which national and international legiti-
macy and democracy might be strengthened simultaneously. Indeed, ad-
vocates of the federalist analogy restrict their attention to applications
and compliance, subsuming issues of democratic participation within the
constraints of sovereignty as representation by states. The more pluralist
approach, in which the WTO is not a suprafederal structure but an
agency among states, obviates questions of a single or unified “world
demos” in favor of a plural demos for whom democracy is not just a
structural question (of state representation) but also a basis for inclusion
in substantive and procedural terms.

As implied earlier, such inclusion should not be limited to states. In-
deed (paradoxically, perhaps), it is precisely the inclusion of entities and
groups that define themselves without regard to borders that would cre-
ate the conditions for developing the kind of demos necessary for im-
proving the legitimacy of outcomes reached for states.

In chapter 4, I will return to some specific arguments for increasing the
legitimacy of the WTO and for privileging our own domestic processes
(at least at the harmonization stage). Beginning with the proposition that



86 | Federalisms Old and New

globalization is a form of denationalization, and considering the implica-
tions of this formulation for reform, we can better understand a number
of things: why legitimacy requires broader decision-making processes at
the international level so as to include a wide range of nonstate actors;
why it is necessary to rely on our own domestic law-making processes as
the best way of ensuring a public voice and a flourishing political arena
for contesting international rulings that should not be rubber stamped;
and why (and where) there is untapped space in the emerging global legal
order and more room for dissonance than more statecentric concepts of
globalization might seem to allow.



Privatization and Deregulation

The Horizontal Dimensions
of Globalization

Chapter 2 focused on the vertical dimensions of the impact of
globalization on state actors, considering federalism as a suprastate
arrangement, as well as on the supranational institutions of the interna-
tional sphere and their relationships to the United States as a single mem-
ber state. This chapter turns to the horizontal dimensions of globaliza-
tion, by which I mean primarily privatization and some types of deregu-
lation. The main examples involve the privatization of prisons and social
services. These examples highlight the ways the global era’s formula of
deregulation through (and to) the private sector contract public discourse
around economic terms alone. Later we shall turn to the question of how
wider values—beyond profitability and efficiency—might be reintro-
duced to the administrative state by means of widening public participa-
tion as well as transparency. In this chapter, though, we focus on planned
and de facto delegations of power to the private sector. Outsourcing pub-
lic functions to the private sector are planned delegations to the market.
The democracy issues raised by privatization and globalization, however,
are especially apparent in de facto contexts such as the implicit autho-
rization of child labor or slave wages, but they are inherent in any con-
text where public functions are delegated to the private sector. This is not
to say that the public could or should be directly involved in all such del-
egations, but for our purposes, understanding the pervasiveness of the
democracy deficit as a structural matter must come before any discussion
of criteria and means for widening public involvement and government
accountability.

In contrast to European countries, government ownership of industries
such as electric utility companies, communications companies, or airlines
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has been rare in the United States.! The U.S. approach to fulfilling the
public interest in such services has been to regulate the private enterprises
that provide them. As a consequence, as we have seen in chapter 1, much
of the global era has been dominated by privatization and deregulation,
rather than through the sale of governmentally owned enterprises.

Both privatization and deregulation take many forms. Some forms of
deregulation, such as those accomplished by legislation, result in the out-
right repeal of regulatory structures and agency enabling acts.> Others,
instituted by administrative agencies themselves, result in the repeal of
some rules and/or their replacement with rules that use markets and mar-
ket approaches as regulatory tools, thereby replacing command-control
regulatory approaches with incentive-based regulation.? It is important to
remember the often-neglected point that such uses of the market and mar-
ket-based approaches are, in this sense, a means to an end, not ends in
themselves. At the federal agency level, such forms of deregulation are
usually subject to the Administrative Procedures Act (APA).* The APA
treats an agency’s repeal or change of an existing rule,’ for example, the
same way procedurally as it treats the promulgation of a new rule. In
other words, for purposes of the APA, deregulation is a form of regula-
tion. Accordingly, as we noticed in chapter 1, substitution of market ap-
proaches for more direct regulation has usually been upheld by reviewing
courts, particularly when economic regulation has been involved.® We re-
viewed the New Deal origins of this particular form of judicial deference
in chapter 1.

There are many forms and degrees of congressional and agency dereg-
ulation. Similarly, privatization can also take many forms, each repre-
senting a different “degree of separation” between the public body dele-
gating its responsibilities and the private actors to whom that delegation
is addressed. As Professor Lester Salamon has noted, privatization in the
United States has meant the development of new forms of governance.”
He uses the term “the new governance” for the variety of tools that gov-
ernment at all levels now employs in carrying out its public functions, in-
cluding contracting out (also known as outsourcing), grants, tax expen-
ditures, vouchers, direct loans, government corporations, and franchises.®

Like deregulation, some forms of privatization result from legislative
action—aimed at providing a market in place of a regulatory regime.
The legislature may, for example, sell off a governmentally owned entity
to private parties, as was common in Europe in the 1980s.” Like the
deregulation that results from the wholesale statutory repeal of a regula-
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tory regime,'? the market in these instances is intended to replace the
government completely when government-owned assets are sold to pri-
vate buyers.

Perhaps the most common form of privatization in the United States
(and the primary focus of this chapter) is the use of the private sector to
deliver what once were governmentally provided social services. The pri-
mary governance tool in these cases is the contract. The management of
prisons, for example, has been increasingly outsourced to the private sec-
tor at both the federal and state levels.!! Garbage and snow removal also
are now commonly handled by private providers,'? and various aspects
of welfare administration,'3 such as eligibility determinations, are carried
out by private entities as well. Contracting out for such purposes is akin
to agency deregulation in that government agencies remain involved but
now use the private sector to carry out their statutorily mandated goals.
In the outsourcing contexts, the governmental agency is still responsible
for the services provided, but opts for a private means to achieve public
ends. A major difference between this kind of privatization and deregu-
lation, however, is the fact that privatization involves the government’s
delegation of responsibility for services to private actors, whereas super-
vision of even the deregulated activity remains within the governmental
agency involved. When federal governmental agencies employ market in-
centives or market-based rules to carry out their goals, their outcomes
constitute regulatory action by state actors.'* As federal agencies, they are
subject to American public law, including the requirements of the due
process clause, the Administrative Procedures Act, and the Freedom of In-
formation Act. When agencies contract out for social services, however,
the resulting public/private partnerships implicate administrative law in
ways that are more complex than when an administrative agency remains
directly involved in the regulatory process.' It is possible that some pri-
vate providers might be considered, under some circumstances, to be state
actors for purposes of the due process clause, but even if that is the case,
neither the APA nor the Freedom of Information Act would apply. More-
over, our process requirements, as imposed by federal courts, are now less
extensive and predictable as the so-called due process explosion has
largely contracted under the Rehnquist Court rulings.!®

My main argument in this chapter is that the privatization in the pub-
lic sector should be understood as a principle effect of globalization in the
United States. We have seen how the history of administrative law since
the New Deal opened the way to this effect, and how the new federalism
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continues to reproduce its structural elements. Thus, privatization is not
merely one means among others for making government more efficient
or for expanding the private sector. Nor is it just an expression of cur-
rent political trends as the regulatory pendulum swings from liberal to
conservative. Rather, the increasing reliance on “the new governance” is
indicative of a changing relationship between the market and the state
itself.

As I explain in the next section, my term for this dynamic relationship
is the “globalizing state.” The globalizing state is characterized by a fu-
sion of public and private values, rhetorics, and regulatory practices (in-
cluding deregulation). The fusion is itself integral to the interdependence
of global and local economies. Privatization is both the engine and the
outcome of that interdependence, increasing the exposure of the state to
external economic and political pressures that in turn tend to accelerate
globalization, since private actors fully exposed to the global economy
are now charged with carrying out delegated state tasks. The global po-
litical economy places great pressures on all entities, public and private,
to be cost effective.!” In the United States, this has further encouraged
such delegations of power to the private sector. Do the cost savings that
result from such public delegations to private entities occur at the expense
of democracy, legitimacy, and individual justice? Are these cost savings
real or imagined?!® The answers given by our actions to date suggest
“yes” rather than “no.”

Given the role that the public/private distinction plays in U.S. admin-
istrative law, the globalizing state is one in which privatization tends to
correspond to a reduced democratic public sphere. In lieu of public de-
bate within the institutions of government, privatization favors other
arrangements less likely to be transparent and accountable to the public,
and less exposed to competing noneconomic value regimes. This is an im-
portant source of the democracy deficit. The pragmatics of globalization
make privatization the critical terrain on which a new administrative law
might respond to the democracy deficit by assuring public forums for
input and debate, as well as a flow of information that can help create a
meaningful politics around the decisions of private actors.

The changes in the global political economy that are known under the
rubric of globalization are fundamental and fundamentally structural in
nature. They are the result of a new kind of complexity in the interplay
of various legal jurisdictions: the broadening of economic and political
networks, a technology-driven capacity for rapid change and response to
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change, and an increasingly large number of powerful nonstate actors—
actors who, in large part, derive their power from an ability to operate si-
multaneously in a number of jurisdictions within and across state and na-
tional boundaries. The changing nature of the individuals and entities
that make up the state itself also contribute to the globalizing state. The
rhetoric of global competition may provide the United States with what
appears to be a wholly domestic agenda—without discounting the real-
ity of competition—but it masks fundamental changes in the underlying
nature of the state, as well as the new realities of global competition and
of the way states respond to this new situation.

The Relationship of Globalization to Domestic Law and Politics:
Three Approaches

The global economy encourages a politics of competitiveness that is both
real and, at times, excessive. The values of competition resonate with cer-
tain fundamental values such as liberty and individualism, and they can
give credence to traditional domestic arguments that have long been part
of the political debates over the appropriate roles of government vis-a-vis
the market, especially the federal government.'” For analytical purposes,
it is helpful to differentiate among three approaches to the nature of the
state as a subject and object of domestic law reform and politics, recog-
nizing, of course, that such approaches overlap in many ways. Still, they
also represent significantly different visions of the state and thus different
starting points for an analysis of the prospects for reform.

One approach involves a conception of a strong state, capable of im-
posing its will at home and, if necessary, abroad. A common version of
this approach seeks to revive laissez-faire capitalism in the context of
global capitalism, by linking domestic economic reform with economic
approaches that dominate at the global level. To this end, strong-state
laissez-faire proponents emphasize the importance of low taxes and min-
imal regulation.?® This approach sometimes coincides with libertarian ap-
proaches to constitutional issues, such as the takings clause of the Fifth
Amendment, or other constitutional interpretive approaches that limit
substantially the regulatory powers of government, especially the federal
government.?! Alternatively, other strong-state regulators believe it is
possible to maintain and improve upon current regulatory structures and
approaches to achieve domestic goals.??
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A second approach represents the state as the object of “reinvention.”
The reinvention-of-government movement?3 seeks to streamline govern-
ment to make it more competitive and efficient. As different as the more
market-oriented discourse sounds when it comes to discussing citizens as
customers, there is also an implied status quo aspect to this approach to
governance. It assumes that producing a government that works better
and costs less can result only from structural and procedural changes
within the government itself rather than from substantive changes.?* The
market and market forces are but means to ends, and those ends often are
intended to be essentially the same as before. Market approaches and
market discourses, however, can change more than just the means by
which governments act. Not all public-law values are capable of being
translated into a cost-benefit discourse.?® Inevitably, there is something
lost in translation when citizens are viewed primarily as customers or
consumers rather than active participants in the public policy issues the
provision of government services embody. Moreover, at times, the at-
tempt to apply a market discourse to regulatory problems may be a sub-
stitute for a kind of procedural laissez-faireism, falling more into the first
category above. There are limits to the extent to which the market
metaphor can apply effectively to public services or functions without
changing outcomes.

The third approach to law reforms is closely akin to the efficient state
model I just described. As already noted, we shall call this approach the
“globalizing state” because the state is being transformed by the
processes of globalization even while it plays an active role in those
processes. It is both an agent of globalization and an entity that is itself
shaped and changed by these very processes of which it is a part. This ap-
proach blends public and private power in ways aimed at maintaining the
importance of a public role, even though a market discourse may be
prominent. Moreover, the use of the market and market approaches does
not necessarily imply a status quo ante approach. Performing govern-
mental tasks more efficiently is not the only goal. Change in the form,
structure, and substance of regulatory approaches is also contemplated.
Indeed, the globalizing state seeks to maintain a public perspective on
transnational issues as well as to recognize that multigovernmental ap-
proaches and the involvement of nonstate actors may be increasingly nec-
essary if the state is to be active, even in issues that once were thought to
be wholly private and domestic in nature.
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Delegating Power to Domestic Private Actors

The public/private distinction once demarcated two relatively separate
worlds: government and the private market.?® Private capital markets
tended to be primarily local, and capital had little mobility;>” however,
“private” in this sense has long passed into history. Moreover, deregula-
tion and the various other regulatory reforms we earlier called the
efficiency state have merged the public and the private in various ways,
utilizing what were previously primarily private-market means of ad-
vancing public-interest goals.?® Given the dynamic aspects of the global-
izing state, and the fact that the state is an agent transformed by the
processes of globalization, it is important to understand fully the global
implications of these various market-oriented reforms at the legislative,
administrative-agency, and judicial levels. In this section, I shall examine
three contexts in which globalization affects public and private power.

Congressional Delegation to the Market

The globalization of the private sector has profound influences on public,
domestic, and international law making. Given the pluralistic nature of
our law-making processes, these changes encourage harmonization, if not
deregulation or privatization of these very processes. The infusion of mar-
ket forces is facilitated by the fact that public-oriented, participatory
processes already give the private, globalized sector very definite roles to
play in law making. This opening to the private sector begins at the leg-
islative stage, when Congress considers new legislation.?’

The purest kind of deregulation is that which removes governmental
regulation altogether.3’ For example, during the Carter administration,
when the head of the Civil Aeronautics Board (CAB), Alfred Kahn, de-
clared that airplanes were, in effect, “marginal costs with wings,”3! his
view was based on his belief that that industry was an essentially com-
petitive one and price regulation was not necessary. The administration
advocated deregulation of the industry, as well as the abolition of the
CAB itself. Congress agreed, and it passed the Airline Deregulation Act
of 1978.32 Similarly, when President Reagan took office in 1981, one of
his first official acts, by executive order, was to deregulate completely the
price of oil at the wellhead,?® a process that had begun pursuant to the
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Emergency Petroleum Allocation Act.?* Oil producers were now subject
to the discipline of a competitive market, and (it was argued) there was
no need for governmental intervention. The same reasoning applied to
the trucking industry, leading to its deregulation and ultimately to the
Clinton administration’s support for Congress’s abolition of the Interstate
Commerce Commission.?’

In all of these examples (and more) the deregulation involved was rel-
atively pure—Congress or, in the case of oil pricing, the president re-
moved completely certain aspects of the regulatory structure based on the
assumption that a free and fair market existed and that the market itself
would protect consumers. The line between the public and the private
could thus be seen as a bright one, with deregulation indicating a clear
preference for the private ordering of market forces.

Those who adhered to a strong-state laissez-faire philosophy greeted
these reforms with enthusiasm. At the same time, advocates of a strong
regulatory state could rationalize these decisions as well. The theory of
airline deregulation was that it would actually lower prices for consumers
and abolish the role of an administrative agency that had, in effect, been
captured by the very industry it sought to regulate.’® The same can be said
of trucking deregulation and the abolition of the Interstate Commerce
Commission.?” Qil pricing deregulation also occurred at a point when oil
prices were coming down and competition could be trusted to create af-
fordable sources of energy for consumers of average means. In this sense,
these deregulatory decisions were very much in accord with the theory of
the efficient state, as well. A large, costly bureaucracy was not necessary
to yield the lower prices the market could now provide. This was another
example where the government could accomplish its end results with less
cost to society.

Both the strong and efficient state rationales, however, depend on a
state-centered form of analysis. They assume the state can make such de-
cisions largely on its own and that the decision to resort to the market is
completely voluntary. They also assume that there is a clear divide be-
tween the public and the private. Thus, in the case of price controls on
airlines, trucking, or oil, proponents of deregulation argued in terms of
their philosophical and practical, political reasons to relinquish a gov-
ernmental role and return these activities to the rigors of the marketplace.

Viewing these changes through the prism of the globalizing state does
not require disagreement with the results reached in these particular ex-
amples, but it does require a different analysis entailing different impli-
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cations for federal power and the political process. First, by eschewing
any bright-line distinctions between the public and the private, this con-
cept of the state starts from the premise that what is involved is not a lib-
eration, but a delegation of power by government to the private sector.
The deregulatory reforms of the Carter, Reagan, Bush, Clinton, and even
Bush II administrations were politically “sold” as if they were a form of
consumer legislation. Indeed, whether it was airline prices in the 1970s,
oil prices in the 1980s, trucking prices in the 1990s, or prescription drugs
for seniors in 2003,’® the promise of these deregulatory reforms was
lower prices for consumers.

The same continues to be true today in the Bush administration. Lower
taxes are held out as the primary way the economy might revive, and, in
the process, lift all boats on a sea of economic prosperity. Advocates
argue that health care as well as social security will also benefit from a
heavy dose of privatization and the discipline of markets.?’

Whether or not one agrees with these reforms, it remains the case that
when wholesale market reform is undertaken by legislation, the resulting
privatization, initially, at least, avoids the democracy problems otherwise
associated with globalization.*® The fundamental decision to deregulate
at the legislative level was the subject of democratic debate, open legisla-
tive processes and, ultimately, a vote. The return of these pricing func-
tions to the private sector was accompanied by a legislative understand-
ing not only that there were competitive markets involved but also that
the results of those markets would be favorable to consumers. The priva-
tization that resulted did not, therefore, take power away from citizens.
There was also a kind of regulatory discipline added, the kind that a well-
functioning market can provide.

Quite apart from such substantive deregulatory reforms, other recent
deregulatory reforms at the legislative level deal explicitly with the global
economy and focus as much on the process of legislative change as on its
substance. For example, recent legislative proposals involving fast-track
legislation for trade bills seek to enhance the president’s autonomy and to
limit the legislature’s role in the process of considering trade legislation by
limiting its power to amend legislation on the floor of the House or Sen-
ate.*! In other words, with certain kinds of trade legislation, there must
be an up or down vote. Unlike the democratic approaches to deregula-
tory legislation described above, such proposals to deregulate the legisla-
tive process itself should raise democracy concerns.*? Perhaps the outer
edges of a deregulated legislative process tailored to produce globally
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influenced legislation is the treaty process itself. The nature of this process
is that a treaty can be ratified with a two-thirds vote of the Senate alone.
Executive agreements do not require even the Senate’s approval.*3

Just as administrative agencies initially were more successful in dereg-
ulating their respective areas of the law than Congress,** they are also
more likely to be responsive to globalization processes. Agencies are less
publicly visible; they often deal with highly technical issues that are not
easily politicized, and they can engage in a focused, substantive dialogue
through the administrative process with those entities and interests most
likely to be affected by them. The fact that administrative agencies would
increasingly resort to market tools and market discourse is the result of
the kind of synthesis that goes on as agencies seek not just to be respon-
sibly responsive to the interests with which they deal but to be effective
as well. These market approaches and outcomes are very much in accord
with the direction that pressures from international organizations like the
WTO create. Markets and market outcomes are increasingly privileged
from multiple directions.

Administrative Agencies and the Market as a Regulatory Tool

Legislative deregulation through privatization can be usefully distin-
guished from an agency’s substitution of markets for command and con-
trol regulation. Perhaps the most extensive U.S. example of this approach
is the use of market regulation by the Environmental Protection Agency
(EPA).* Rather than trying to mandate precisely how certain industries
might lower their pollution levels, the EPA has sought to provide market
incentives to achieve such goals, creating, for example, a market for pol-
lution reduction by selling pollution permits. Those industries capable of
lowering their pollution below mandated levels can receive compensation
from those companies unable to meet their goal.*® Using the market in
this way is a form of deregulation in that it provides more alternatives to
the regulated for achieving certain policy goals and more flexibility for
regulated entities in determining how best to achieve them. Such ap-
proaches usually are less costly to implement and enforce.

As we have seen above, such approaches mesh very well with concepts
of the efficiency state. Despite the market-based nature of these rules and
programs, however, such regulatory regimes are the products of Admin-
istrative Procedure Act processes and are thus subject to standard public-
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law procedural requirements notice, public participation, and a clear
statement of the basis and purpose of the rules involved, even those that
rescind previously existing rules. Yet, it is this very openness to the view-
points and arguments of global participants that contributes to the glob-
alization of rule making. In other words, it is one way in which domestic
processes democratize and, in effect, renationalize various global
processes, thereby furthering, albeit indirectly, economic integration and
regulatory harmonization. This can occur in a mechanical fashion, with
little opportunity to consider alternatives to proposed rules. For example,
as we saw in chapter 2 (and will explore further in chapter 4), some of the
processes of harmonization that accompany WTO agreements use APA
administrative processes but do so in a manner that renders them little
more than a rubber stamp for harmonization decisions negotiated by the
executive branch.*” The closed nature of the negotiating process is even
worse when standards established by private parties internationally are
then introduced into the rule-making process with a presumption of cor-
rectness.*s

For those who see the globe as a potential marketplace, a great deal is
at stake in such law-making processes, especially if business is facing
competition from firms that play by different and often less exacting rules
in other foreign jurisdictions. In pursuit of a competitive edge, the private
sector may press government for standardization or harmonization in the
regulatory areas that ultimately affect them.*

The essence of globalization is that it involves cultural, economic, and
social processes that usually have little directly to do with any one par-
ticular state. The processes of globalization are, in effect, denationalized
processes. This fact does not mean that domestic law will not apply to
some aspects of these processes, but rather that the law that does emerge
includes and is affected by these denationalizing forces. I am not arguing
that globalization is necessarily good for business or that globalization is
a natural process. Rather, this discussion is aimed at highlighting two im-
portant aspects of this process: (1) how the public sector is fused with the
private sector; and (2) how the private sector fuses the global into local
transactions.

Thus, for example, when certain private groups propose or support
certain types of environmental or safety regulation, they often seek to en-
courage adoption of approaches that, to a large extent, further their har-
monization goals. In an important sense, then, the political, domestic
rule-making processes in which such actors participate serve, in effect, as
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a means of renationalizing a set of rules driven by global as opposed to
solely national concerns. The end result may be the provision of a U.S.
regulatory stamp to a set of rules that are more global in their outlook
and creation than they are local or national. This process furthers a kind
of deep integration of the national economy with the global economy.
The market-oriented rules that often result need not be exactly like those
in other jurisdictions, but they are likely to be reasonably compatible with
other legal systems, making it easier for transnational nonstate actors to
carry out their operations more efficiently, as well as for states to retain
and to compete more effectively for their business.’® The question that
emerges is, when are we nationalizing or rubber stamping law that was
made in a denationalized way without broad public input?

This relationship between the ways public law-making processes can
incorporate and translate private, global perspectives and interests into
binding rules is paralleled, to some extent, by the relationship between
such processes of deep integration and democracy. To the extent that in-
tegration occurs essentially outside of national or state legal structures
with, for example, the development of a global system of rules that facil-
itates the goals of transnational actors, such rules are less likely to have
anything to do with a state’s democratic processes. Though global law
can develop in the shadow of the state, it is, usually, a private creation,
controlled by the needs of the nonstate actors.

If the invocation and use of the market is seen only in statecentric
terms, however, the debate over globalization that ensues is likely to be
the familiar contest between pro- and antigovernment or pro- and anti-
market advocates that has dominated policy and politics to date. As this
book argues, however, it is necessary to go beyond conceptions of the
market and the state that depend upon bright-line distinctions between
the public and the private. It is also necessary that we understand that
using one discourse or the other does not necessarily, for legal and con-
stitutional purposes, render some activity either public or private.

In many ways the examples of public/private mixtures of power dis-
cussed at length in the next section are emblematic of the global era and
our need to understand clearly how much is at stake as we begin to
redefine what we mean by public and private. In the process, it is impor-
tant to maintain the broader values and goals of administrative law, in-
cluding the ability to foster democratic involvement in a multitude of de-
cision-making forums. In other words, in addition to the perspective of
an individual litigant, there are the information and politics that can flow
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from citizen involvement in the creation of rules and policy and not just
in their application and enforcement.

Contracting Out Public Services

So far we have considered two kinds of regulatory reform: the substitu-
tion of markets for state control through legislation and the use of mar-
kets and market incentives by administrative agencies to achieve their leg-
islatively mandated goals. In this section we take up a third category of
regulatory reform that combines aspects of both of those reforms, yet is
nonetheless distinct. In this context, the state may not be relieved of the
responsibility of accomplishing certain tasks, but it need not do them it-
self. Contracting out (or outsourcing) tasks once performed by govern-
ment to the private sector turns such tasks as snow removal, garbage col-
lection, and the management of prisons over to the market. The tasks,
though performed by private companies, clearly remain public responsi-
bilities and, as we shall see, the market is often more a metaphor than a
reality. On the other hand, using the private sector in this way enables the
state to take advantage of such efficiencies of the market as exist.

The performance of these public functions by private entities is not or-
dinarily supported by any of the traditional administrative procedures in-
volved in formulating the market-oriented rules normally used by ad-
ministrative agencies. Rather, the language of the market is often substi-
tuted for that of administrative law. In this language, citizens are referred
to as if they were only consumers of these public services, and not ex-
pected to be involved in deciding how services should be provided. Such
a paternalistic approach may increase the efficiency of the private com-
pany engaged in the service in question, but it is likely to do so at the ex-
pense of fundamental public-law values.

Contracts involving public services are more complex than contracts
between two individuals participating in a market economy.’! A distinc-
tion must be drawn between customers and consumers.>?> For example,
when a city enters into a contract with the provider of a street-cleaning
service, the customer is, in effect, the city, but the consumers are those
who live on and use city streets. The decision to provide this service is a
public one and the price charged (through user fees or taxes) is not nec-
essarily the market price from a consumer-sovereignty point of view.*3
The amount charged may be equal to, above, or below the market price.
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This is not, in other words, the kind of market transaction that results
when the consumers of a product are also the primary customers.

Thus, opting for the private sector as a politically preferred alternative
to government, coupled with a politics that substitutes the results and
processes of a private ordering system for those of a public-law approach,
may make what is, in fact, a public decision appear to be private. Indeed,
one of the most important tasks courts have in resolving disputes that
flow from the way these public/private arrangements are perceived is to
determine how best to conceptualize these mixtures of public and private
power.

The limits of the market metaphor are even more apparent when ap-
plied to privatized prisons. Private prisons differ significantly from pub-
lic-services contracts for street cleaning or snow removal. The customers
in the private prison context are, as before, the state or federal agencies
that seek to hire private-prison service providers. But who are the con-
sumers? If anything, communities are more akin to third-party beneficia-
ries of this contract, not its consumers. If it is the inmates who are the
consumers, they are not willing buyers of the service provided. And, of
course, the demand for the product itself is set by the state’s own crimi-
nal laws and its ability to enforce them. Thus, this kind of service is not
marketable in any usual sense of that term. Counterintuitively, perhaps,
the idea of private prisons differs only by degree from other public ser-
vices, for which some citizens may be willing to pay additional or vari-
able amounts for more of the services provided (such as private security
forces or gated communities)**—Dbut not all or always, as in the case of
good schools or even the flouridation of water.

The kind of rhetoric that contractual approaches to public services
might apply in other contexts is, thus, not applicable here. This is not a
case of increasing individual autonomy and freedom. In the prison con-
text, outsourcing is primarily an attempt by the state to lower its costs
and to operate prisons more efficiently by encouraging competition
among prison providers.> Indeed, some states, in their search for the low-
est-cost providers of the service, have even explored the possibilities of
“off-shore prisons.” Arizona, for example, has considered using Mexico
as a site for the construction and administration of new prison facilities
necessary to house some of its prisoners.*

It would seem that, under such circumstances, the contract between
the state and the private provider involved would mandate an extension
of state power into what otherwise would be a state-run facility. Yet, as
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we shall see, there are reasons to resist either/or thinking in this context,
even though the privatized prison would seem to be an obvious extension
of the public. More important, the privatization movement vis-a-vis pris-
ons also can be motivated by factors beyond costs. To the extent that the
private sector is viewed as tougher, it is also seen by some as more efficient
than the state. Efficiency in this context takes into account the rights of
prisoners, which are increasingly considered as involving unnecessary
“costs” (literally and figuratively) to the taxpayers. We consider these is-
sues in more detail in the next section.

Private Prisons and the Global Economy

Global competition has, as we have seen, focused on the need for indi-
viduals, corporate entities, and states to be maximally competitive. This
has spawned a rhetoric that, along with the drive for efficiency, can be in-
tensely antistate in its assumptions, as well. Any number of state func-
tions, when compared to the ideal of the market, usually come up short.’”
As noted above,’® however, it is very difficult to compare public duties
with pure market approaches when only outsourcing is involved. Private
prisons, in particular, do not fit easily into the private-ordering, contrac-
tual model.

Private prisons are not new in the history of the United States.’® They
were particularly common in the nineteenth century,®® but they have
reemerged as an important reform in the last fifteen years or s0.°! At hand
there are many reasons for their popularity. As prisons have become over-
crowded, privatized prisons offer an arguably lower-cost alternative to
the state’s building and managing more prisons on its own. The theory is
that private-sector providers will compete among themselves for a state’s
business by providing for efficiently run and, in some instances, more
efficiently built prisons than the government can provide.®? Implicit in
this approach is that every few years or so, at contract time, competition
will reemerge, ensuring that the present provider is, in fact, the most
efficient. This, of course, assumes that if the price of entry is the con-
struction of a new facility, that is not a significant bar to future competi-
tion. But if only the management of prisons is involved, such competition
theoretically can occur much more easily.%

When one compares private prisons to publicly managed facilities, the
question arises as to what the bases of this competition might be. Clearly,
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if the competition is based on providing a secure and humane environ-
ment more cheaply than a public bureaucracy can do, private prisons in-
crease the global competitive currency of a state in an acceptable manner.
If some of these lower costs, however, derive from the fact that fewer con-
stitutional protections are applied to private inmates than those held in
public prisons, legal issues may arise that eventually may (and should)
eliminate such forms of competition.®* If there are no cost savings, then
what is the driving force? Some new emerging literature suggests the ide-
ological basis of the private prisons trend.®’

Nevertheless, apart from the potential savings in cost that a more
efficiently managed prison promises, there are other reasons, some of
them dubious or even illegitimate, that also can fuel this transfer of func-
tions from the public to the private sector. It is not entirely clear how far
courts will go to extend constitutional protections such as due process,
for example, to privately run prisons.®® Were they to be exempt from all
or part of these constitutional protections, they would be indicative of the
worst of globalization trends—the removal of public rights and dialogues
by the simple device of moving what was once public to the private sec-
tor. This is perhaps unlikely,®” given the nature of the relationship be-
tween a contracting governmental body and a private prison provider, the
states’ duty to enforce their laws and house their criminals, and the vari-
ous ways in which the market cannot apply with full rigor to such re-
sponsibilities.

Advocates of private prisons defend them in terms that reinforce some
of the more retributive trends in current approaches to criminals and
criminal behavior. In the views of some people, prisons exist primarily to
punish those who break the law. For them, the impersonal harshness of
the market may seem more appropriate for such law breakers, especially
if it means that an efficiently run prison will not provide certain legal
amenities or services that criminals will be deemed to have forfeited. A
“no-nonsense” efficient market environment can be seen politically as
being more punitive, thus also increasing the popularity of privatized
prisons as a regulatory reform.®8

How should the courts treat private prisons? The context of global
competition requires courts ultimately to assess carefully not “just” what
is public or what is private, but what the blend of these two systems
should be. To do this, courts should be skeptical of labels and determine
at what point the market becomes a metaphor that is inapplicable to the
issues at hand. When that occurs, are the policies of the market appro-
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priate for an institution that is privately run, but publicly required? When
the market becomes more metaphorical than real, how should a court as-
sess the blend of public and private power that results? To what extent
can public input into private-prison decisions be required and how often
should this occur? Finally, at what point should a court conclude that the
global currency created from certain aspects of privatization should not
be allowed? These are some of the key questions presented in McKnight
v. Richardson.

McKnight v. Richardson

Ronnie Lee McKnight brought suit against two prison guards in a pri-
vate prison in Tennessee. He alleged that they had violated his constitu-
tional rights by injuring him with extremely tight physical restraints. He
brought suit under section 1983 of the U.S. Code, even though he was in-
carcerated in a private prison. The private prison guards moved to dis-
miss, claiming the same kind of qualified immunity that would apply if
they had been guards in a public prison facility. The U.S. district court,
the court of appeals, and the Supreme Court all agreed that qualified im-
munity did not extend to private, as opposed to public, prison guards.
Recognizing that section 1983 can sometimes result in the imposition of
liability upon a private individual, all three courts resisted the application
of a defense commonly used by public officials doing essentially the same
job.

The Supreme Court split 5-4 on this issue. Writing for the majority,
Justice Breyer found that there were no historical precedents mandating
an extension of qualified immunity to private prison guards.®® More im-
portantly, Justice Breyer analyzed the market context in which immunity
might apply and rejected its extension on policy grounds as well.”? The
dissent disagreed on the counts both of history and of policy. For the dis-
sent, nothing in the past affirmatively prevented the extension of qualified
immunity to private prisons. In fact, public and private prisons were func-
tionally the same. For the dissent, the fact that there was no precedent
barring the extension of this common-law-based immunity meant it could
be applied.”! For the majority, the fact that there was no precedent au-
thorizing this extension was further evidence that the extension of this
immunity was not required.”?

It is at the policy level where the differences between the majority and
the minority are particularly instructive. The mix of private and public
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that the majority’s decision sanctioned arguably would provide more pro-
tections for the prisoners than if qualified immunity were to extend to
them. The majority saw the use of the market more as a means of assur-
ing certain public values than as an end to itself. Its refusal to adopt the
functional approach advocated by the dissent resulted in a complex ap-
proach to issues involving both citizen/consumers and prisoners. The ma-
jority’s conclusion that private guards were not entitled to the qualified
immunity public-prison guards would receive was ironically premised on
public-law values, including the constitutional rights of the prisoners in-
volved and an implicit argument that cost was not the only relevant fac-
tor in deciding how best to determine the appropriate public/private
blend in this case. In short, the results in this case are best explained by
seeing the majority’s preference for a private approach as best serving the
needs of the prisoners involved, as well as the public’s responsibility. The
dissent’s more functional approach would have extended the public label
to this context, but primarily for cost considerations.

The Public/Private Mix

The majority analyzed the market approach of a private prison against
a backdrop of public law. In fact, in contrasting private prisons with pub-
lic prisons, the majority implied that, in this context at least, public pris-
ons seemed to embody the status quo:”

[Glovernment employees typically act within a different system. They
work within a system that is responsible through elected officials to vot-
ers who, when they vote, rarely consider the performance of individual
subdepartments or civil servants specifically and in detail. And that sys-
tem is often characterized by multidepartment civil service rules that,
while providing employee security, may limit the incentives or the ability
of individual departments or supervisors flexibly to reward, or to pun-
ish, individual employees.

Indeed, though the majority sought to describe two different systems or
worlds (the public and the private), it opted for the mixture of the two,
favoring greater reliance on the market when it came to advancing the
primary purpose of the immunity doctrine, namely, encouraging guards
to avoid either timid or overly aggressive behavior.”* Indeed, in the pub-
lic-prison context, immunity from suit was justified primarily on the
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grounds that public guards should not have to fear that simply by doing
their duty, they will be subjected to a lawsuit.”’

For the majority, private prisons provided ample incentives for guards
to behave properly, including more opportunities for market sensitive su-
pervisors either to reward or to discipline them if they were too aggres-
sive or not aggressive enough when dealing with prisoners.”® In addition,
the majority emphasized that in the private sector, it was commonly un-
derstood that the providers of the prison would purchase insurance cov-
erage for guards who were held liable for damages resulting from prison
lawsuits such as in this case.”” Moreover, as the majority saw it, there also
was more public input into this process when prisoners were, in fact, in
private prisons. Since the prison contract expires after three years, its per-
formance is disciplined not only by state review but also by pressure from
potentially competing firms who can try to take its place.”® In a sense, this
three year review and the choice of other providers the state may have is
a very effective way of ensuring public input that is focused and directed
specifically towards the tasks of running a prison.”” More important, by
not extending immunity to the guards themselves, the court recognized
but disregarded the significance of any distractions that might result from
lawsuits. This was a small price to pay, given a continued and conceded
need for determining constitutional violations.?” Indeed, one could view
the resulting jury trials as another form of public/citizen input into this
private regime, one that does not normally exist in the public realm. In
the context of qualified immunity, the use of market forces may, in fact,
not only result in a well-run prison but actually enhance the prison’s ac-
countability and the public-input aspects of this regime. In short, the ma-
jority opted to treat private prisons as private when it came to the
qualified immunity doctrine.

The Limits of the Market Metaphor

It is ironic that the more conservative wing of the Supreme Court,
through Justice Scalia, would argue for a result that would extend the
public aspect of prisons to this private regime. Justice Scalia, however,
was not interested in drawing distinctions between the public and the pri-
vate in this context. Indeed, opting for a functional approach to public
and private prisons and their guards, the dissent could see no difference
between the public and the private in the qualified immunity context.?!
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Prison guards performed the same functions no matter whether the prison
was privately or publicly run. Not extending immunity in this context
made little sense, the dissent argued,®? and in fact, market incentives
might actually encourage cost-cutting behavior that could be harmful to
the prisons involved.®? The insurance private providers regularly pur-
chase could also be obtained by public prisons, and the bureaucratic com-
plexity that made sanctions or rewards in the public sector difficult was
not, in the dissent’s view, necessarily required. In the final analysis, the
dissent concluded that failure to extend immunity protection in this case
only added to a private prison’s costs;** it was, in effect, now a disincen-
tive to privatize in the first instance.

Cost was an important reason underlying the dissent’s desire to extend
the public umbrella over privatized prisons. But more importantly for
purposes of our discussion, also underlying the dissent’s opinion was a
bright-line approach for determining what was public, and what was pri-
vate. This was clear in the way the dissent focused on the limits of the ap-
plicability of what it considered to be “real market” forces and, by im-
plication, the limits of the market as a metaphor. The majority tested
those limits against the policies it thought the approach might generate;
the dissent tested those limits against micro-economic theory.

In fact, the dissent refused to use the market as a metaphor, or as a
means of blending aspects of the public and the private. There was a clear
line between the two, and this justified the “all public” approach it ad-
vocated:®’

[I]t is fanciful to speak of the consequences of “market pressures” in a
regime where public officials are the only purchaser, and other people’s
money the medium of payment. Ultimately one prison-management firm
will be selected to replace another prison-management firm, only if a de-
cision is made by some political official not to renew the contract. This is
a government decision, not a market choice.

The dissent goes on to discount the significance of public input at this
point, and resists comparing that input to anything like a “real market”
choice. The dissent does not suggest such input is impossible, but it cer-
tainly is unlikely:8¢

The process can come to resemble a market choice only to the extent
that the political actors will such resemblance—that is, to the extent
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that political actors (1) are willing to pay attention to the issue of prison
services, among the many issues vying for their attention, and (2) are
willing to place considerations of cost and quality of service ahead of
such political considerations as personal friendship, political alliances,
in-state ownership of the contractor, etc.

In effect, the dissent refuses to recognize the market as a metaphor, and
thus resists blending the public with the private, or the uses of the private,
to accomplish public ends. As far as the dissent is concerned, the running
of prisons is a public function, and it sees no difference between public
prisons and prisons run on behalf of the public by private providers. The
dissent’s preference for the public is premised on the belief that a bright
line exists between these two worlds, and that the real reason for opting
for the private sector is price.?” Since a contractor’s profits must depend
upon its costs, the end result of the majority’s decision was, quite simply,
to increase costs.®® Under such circumstances private prison guards are in
as much need of immunity as their public counterparts.®’

Similarly, the dissent discounts the majority’s reasoning regarding the
differences privatization of prisons makes as far as insurance coverage is
concerned, as well as the relatively easy ways that exist for private em-
ployers to discipline private employees.”® The dissent finds it ironic that
outsourcing prisons should result in rules that make them more expen-
sive.”! For the dissent, public prison guards can also purchase insurance,®>
and there is no reason why they need have so many civil law service re-
straints.”?

More important, the dissent sees no difference between public and pri-
vate prison guards when it comes to the constitutional rights of prison-
ers:’*

One would think that private prison managers whose § 1983 damages
come out of their own pockets, as compared with public prison man-
agers, whose § 1983 damages come out of the public purse, would, if
anything, be more careful in training their employees to avoid constitu-
tional infractions.

The dissent concluded that it saw no sense in the public/private distinc-
tion, nor does it “see what precisely it consists of.”?*

The methodology used by the majority in this case to determine
whether a private or public perspective was to prevail resulted in a
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decision that favored the market approach for essentially public reasons.
By resisting a precedent-bound historical approach, the majority was free
to entertain a variety of policy arguments that in effect, applied private
rationales for public ends. The dissent’s more functional approach cer-
tainly has the merit of resisting a simple labeling approach based on the
nature of the service provider, but it is also indicative of an assertion of a
bright line between the public and the private sectors.

Bringing the Courts Back In

Much is at stake when courts review the public/private blend of power
that certain forms of privatization produce. There are limits to the extent
to which judicial decisions can further global public-law principles with-
out legislative and executive leadership (examples of which are discussed
in chapter 4). There also are limits to the extent to which some of the
more ideological aspects of global competition can and should determine
completely the blend of public and private that such relatively new regu-
latory reforms reveal.

The basic framework that emerges from the contracting out of public
services can help courts address some very important questions. First,
where do market approaches end and the market metaphors begin? By
this I mean that some privately provided services may genuinely be mar-
ketable, i.e., contracted for by the actual consumers of the services and
paid for at the market price, such as private security forces.”® Most out-
sourced public services are not this pure. Though they may be paid for by
taxes or users fees, the amount involved is not the same as the market
price.”” Strongly related to this fact is the identity of the actual customer
involved. When a city, state, or federal entity contracts for a service, it is,
in fact, the customer and not necessarily the consumer of the services in-
volved.

This raises a second question. Are citizens customers, consumers, or
simply interested parties, in the way that all citizens are when govern-
mental policies are involved? Developing answers to these questions ad-
vance our understanding of the common stake citizens/consumers have in
these services and, moreover, the role they can play in determining how,
where, and when they might be provided.

It is at this point in the analysis that important questions of democracy
surface, albeit in ways that can conflict with some of the economic goals
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of the privatized services involved. Democracy and public participation
will, in the short run, usually increase the costs of decision making. This
may, in turn, cut deeply into the global currency a purely privatized ap-
proach may create. Nevertheless, the more decision makers opt for such
distinctions as administration and policy making or private and public,
the more the global economy can undermine democracy. A fundamental
tenet of outsourcing, for example, is that a clear demarcation exists be-
tween the policy to delegate certain duties to a private company and the
administration of those duties by the company involved. By ensuring that
the responsibility for prison administration rests completely with a pri-
vate provider, the contracting agent is free to assess the provider’s perfor-
mance. In many states, the public input in this process usually is involved
only at the renewability stage of the contract. The assumption is that a
kind of outcome-based analysis can be used to determine whether these
contracts should be renewed or not.”® The more bottom-line-oriented the
review, the greater the incentives on the part of the company to perform
efficiently, but the less ongoing public input and involvement there is.%’

Policy questions and administration can never fully be separated, even
in what might seem to be relatively straightforward tasks such as garbage
collection or snow removal.'?° Whose garbage or snow is removed first?
Who has priority in emergencies? It may be that some of these issues can
be resolved in the contracts that are negotiated, with those contracts
being a kind of private constitution when it comes to providing these ser-
vices.'”" How should the public participate in negotiating those contracts
in the first instance? What are the prerequisites of democracy in the new
private public sector?

Globalization and Democracy

Domestic public law has long struggled with issues of democracy in as-
sessing, for example, the appropriate allocation of power between courts
and legislatures and among courts, legislatures, and administrative agen-
cies.! The democracy problem inherent in globalization, however, is
even more fundamental.

Global economic forces, their interaction with essentially liberal states
committed to market economies and the rule of law,'% and the structural
preferences they create for market solutions to various problems pose a
very different question: when should the exercise of power by the private
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sector be viewed as essentially public? Put another way, when is private
ordering an expansion of democracy? When does it restrict democracy?
The globalizing state involves four very significant, simultaneously ongo-
ing processes.

First, the decentered, globalizing state not only reallocates power be-
tween the public and private sectors. It also redefines what is public and
what is private, putting these in novel ways.

Second, this fusion of the public and the private is occurring within a
dynamic context, one in which the state increasingly is in intense compe-
tition with other states for jobs and the investment that creates these po-
sitions. This fact places its legal system in competition with other legal
regimes around the world. States with overall lower production costs and
more supportive legal structures may be more successful in retaining cur-
rent levels of investment and in attracting new capital as well.

Third, the move from states to markets, however, is due not only to
regulatory competition and separate jurisdictions trying to maximize
their economic attractiveness vis-a-vis other states. Many of the global
actors within each of these states do business in multiple jurisdictions,
and they conceptualize their operations as essentially borderless. There
is, thus, increasing pressure on states to harmonize regulatory regimes to
fit the global realities of the global entities that are affected by these
laws.!%* The global pressures felt by domestic lawmakers stem not only
from increased regulatory competition between and among separate na-
tion states but also from global actors who simultaneously are located
in many of these states and wish to create legal systems that can facili-
tate their ability to carry out their operations as profitably as possible.
As a result, there are increasing pressures for various forms of harmo-
nization or deep integration of national economies into the global econ-
omy. 105

Fourth, along with harmonization and deep economic integration,
there is a growing body of global or, in effect, denationalized law, as well
as various international standards designed to resolve disputes and struc-
ture the legal relationships of entities whose activities cut across jurisdic-
tions.!% This body of law can also be both in competition with and a
force for harmonizing various domestic law regimes, as global actors seek
to construct legal regimes suitable to their needs worldwide. Unlike har-
monized national or state legal structures, however, global law is often
developed with little transparency and even less regard for public partic-
ipation.'?”
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The pressure for deeper economic integration applied by various
global actors and the competition individual states experience from other
state and global legal regimes usually result in the creation of more eco-
nomic approaches to regulatory issues and governmental tasks. Such ap-
proaches to governance emphasize flexibility, efficiency, and cost, all of
which are very much a part of achieving success in the global economy.
They are not, however, simply the result of new functional regulatory ap-
proaches employed by the same state that brought us the New Deal or
nineteenth-century laissez-faire. As the state itself both emulates and
coopts the market to achieve its goals, these various transformations
change the meanings of “public” and “private” in ways that differ
significantly from that earlier time.'*® They also necessitate a broader
conceptualization of democracy beyond traditional concepts of political
representation and suffrage. Recourse to markets by itself does not guar-
antee an expression of community will or collective interest.

Global Competition and the State

In his seminal treatise on constitutional law, William Croskey argued for
a conception of the commerce clause that applied not just to the move-
ment of goods between states but also within states.!” In his view, the test
was the impact on interstate commerce, not its geography. This broad
reading accorded with the powers of the national government as he per-
ceived them in the 1940s and 1950s."? In today’s world of increasingly
integrated global markets, it is logical to think of nation states, too, as ter-
ritories where global commerce is taking place regardless of whether a
particular exchange occurs across a national border. National states un-
dertake to ensure and facilitate this kind of economic activity and—con-
sistent with Croskey’s view—for purposes that go beyond the financial
well-being of its residents. Safety, health, education, and basic human
rights are also functions of the state and these, too, are served by eco-
nomic prosperity.'!!

National state functions are integral to the global economy today,
placing a premium on markets and the organization of economic life;
however, these functions do not map neatly onto their territorial bound-
aries. States are not self-contained units when it comes to the fluidity of
capital. Some observers point to what they see as the increasing irrele-
vance of territory in structuring the global economy.'? Supporters of



112 | Privatization and Deregulation

strong states navigate around this paradox by advocating the state’s role
in terms of leading the fight for national prosperity in the global economy.
For some, the rhetoric describes the state as a combatant in a new war, a
war for markets and jobs.!'3 In general, advocates of strong states adopt
a statecentric model of law based on global competition. We discussed
various statecentric models in chapter 2, and we return to state models in
the next section.

As we shall see, the paradox of a strong-state approach is that “strong
states” confront global competition with a state response that, at the ex-
tremes, is comparable to the laissez-faire capitalism of the nineteenth and
early twentieth centuries.!'* Rather than yield to worldwide markets,
such states seek to use market forces to maximize their own economic
prosperity. In so doing, they further a model of globalization that is fo-
cused on individualism, a liberal conception of the economy, a limited
conception of the role of the state, self-reliance, and competitiveness.!'

Market values can, of course, be tempered by government (as they
were on the national level from the New Deal on), but the realities of
global competition and the decentered aspects of the state described tend
to reinforce market values.''® The end result of the development of this
type of global capitalism is one that encourages international competition
and confrontation: state against state, and firm against firm in the quest
for economic dominance and prosperity.!!” Indeed, this conception of
globalization makes dominance both the precondition and the result of
prosperity.!18

This view of globalization yields investment-friendly regulatory and
tax policies, and it also creates pressures on states to maximize their own
efficiency and effectiveness.!'” More than simple corporate mimicry is in-
volved, though the ability of the government to speak the language of cost
containment, downsizing, and re-engineering in today’s world undoubt-
edly adds to any administration’s political legitimacy.'?* More impor-
tantly (and again, paradoxically), the very policies government makes to
lower costs and attract investment necessitate new cost-effective regula-
tory techniques. Beyond such economic necessities and the cost-based
regulatory reforms they inspire, the strong-state model is challenged by
changes in the fundamental nature of the state from a social perspective.
People may identify more with their employers than with a particular city
(or even country), especially if they work for global companies or for
businesses that are in global competition.'?! The questions of who makes
up the state, what (or whose) interests matter, and how they affect the
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ability of a state to act purposefully are much more open questions when
the “war” involved is neither cold nor hot, but economic.'??

Has it not always been thus? Yes and no. Yes, in the sense that eco-
nomic prosperity has always been important, but no in the sense that
global competition has never been so fierce or pervasive at every level of
the domestic sphere.!?3 The Cold War, which gave states and state bor-
ders some of their symbolic meaning, no longer exists to the same de-
gree.!”* Yet, this does not mean the state is withering away, nor does it
mean that it is simply the sum total of the preferences of its inhabitants at
any given time.'?* The extent to which a state’s power can be used to fur-
ther a collectively derived public-interest goal has been a major issue in
modern public-law debates.'?® The need to achieve a global conception of
the public interest is even more difficult, but this is the challenge of the
state and transnational politics. The diffuseness of the issues involved and
the difficulty of creating the politics necessary to create a global concep-
tion of the public interest makes it all the easier for market approaches to
dominate domestic discourses of globalization, virtually by default.

As a result, a more corporatist role for states may be emerging, as
states seek to assert their view of the public interest. Such an approach
sees the state’s role as something more than that of a neutral arbiter of the
interest-group politics that predominate in a pluralistic conception of the
state. It also differs from more public-choice conceptions of the state,
where it is assumed that certain dominant interests will exercise more
control over the state than the more neutral, pluralistic conception envis-
ages. Indeed, for public-choice theorists, this scenario confirms the
nonexistence of a collective public interest. A corporatist approach is not
so democratic as other forms of interest-group behavior, but it does posit
the existence of a public interest, one that the state tries to further. In this
way the state is, in a sense, “just” another actor. Though obviously a very
powerful one, it is not nearly as independent as the pluralists or republi-
cans might imagine, nor so susceptible to capture or manipulation as the
public-choice theorists might assume.'?’

Thus far, I have discussed various changes in the national state, rang-
ing from structural economic changes in the way nonstate and state ac-
tors now must operate to political changes in the way the role of the state
is conceptualized. The end result is enormous competition between,
within, and among member states for investment and a regulatory lan-
guage and approach that, in many ways, itself has become corporatized.
Thus, a common representation of government at federal, state, and local
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levels is as something akin to a corporate entity, providing services to its
customer/citizens and attracting jobs and capital to its locale.!?8 It is as if
the state itself were a TNC locked in competition with others for success
in a series of zero-sum political and economic games. When Toyota
chooses one country over another for the location of its plant, one state
over another, and one locale within that state as opposed to another, there
is, in effect, a multiplier effect when it comes to the various competitions
that take place to attract prosperity to their territorial space. There are
strong pressures on each level of government to assist in this competition
that are, in effect, bottom-up in their impact. That is to say, even if fed-
eral regulations subject all states to the same federal costs (a level playing
field), that does not necessarily mean some states or units within them do
not believe that they could become more “efficient” and, thus, more com-
petitive, given the chance to do so.

The welfare reform debate in the United States is a case in point. One
of the cost considerations driving welfare reform from a state perspective
was the desire on the part of states to control their own costs and make
their own determinations of how best to distribute federal and state funds
to deal with those who could not compete effectively in the global econ-
omy.'?? Their belief in their own management skills and decisions created
a corresponding belief in their ability to lower welfare costs in their states,
thereby increasing their own productivity.!3° Thus, states in global com-
petition are not content to have a level playing field when it comes to wel-
fare costs, if they believe they can cut those costs, achieve their goals, and
thereby out-compete other states in attracting foreign investment. Indeed,
all such common expenditures among states become the source of cur-
rency with which they can compete against each other.

The pressures from below state governments are even greater. Since
municipalities wish to compete effectively for investment, they too want
their state to have rules and regulations that are more cost effective than
those imposed on nearby communities by neighboring states with whom
they are in competition. If a state wishes to be successful, it must help its
own local communities attract jobs. Since it is at the local level that the
end result of this competition is finally realized and a plant or facility is
or is not built, it is not surprising that the competition at the local level
might be particularly fierce and a relatively pure corporatist approach to
decision making increasingly common.!3!

The competitive philosophy so prevalent among governments at all
levels now as they compete for jobs and investment within their own ter-
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ritories is derivative of the heavy competition that occurs among transna-
tional corporations at the global level.!3> Member states have adopted the
dominant rhetoric of the private sector as well as many of its structures,
goals, and methods.!?? Indeed, governments at all levels increasingly play
the game as if they were transnational corporations. Such an approach re-
inforces a conception of government that is so market driven as to pre-
clude consideration of nonmarket values, such as those embodied in cer-
tain provisions of the Bill of Rights in the U.S. Constitution, as well as the
limits of the market metaphor when it comes to governmental decision
making and the role of individual citizens. As we have seen, if privatiza-
tion of prisons means the deprivation of constitutional rights of prison-
ers,'3* or if contracting out snow removal or garbage collection'3* means
that politics is viewed as separate and distinct from administration,
democracy and constitutional rights will suffer. There are, in effect, lim-
its to the sources of currency available to states for competing effectively
in the global economy.

A competitive model of global capitalism may take many forms, some
of which are more cooperative than a simple laissez-faire model might
predict.’3® Moreover, how a state responds to the rhetoric of global com-
petition is a matter of degree, since not all industries within a state are
necessarily in global competition to the same extent and since states are
not unified corporate entities. States are not transnational corporations
even if the prevailing discourse suggests otherwise. This is because effec-
tive global governance requires more than competition among individu-
als and firms, as indicated in the Lisbon Report on the Limits to Compe-

tition:137

[TThe pursuit of competition in search of profit as the single legitimate
overarching concern of firms is unjustified as the main motivation for
private and public choices in a world of increasingly global processes,
problems, and interdependence. Competition among firms alone cannot
handle long-term world problems efficiently. The market cannot prop-
erly discount the future; it is naturally shortsighted. Putting together
thousands of myopic organizations does not enable them, individually
or collectively, to see the reality and acquire a sense of direction, or to
provide governance, order, and security. The same applies to competi-
tion among nations, which, in excess, inevitably leads to a rat-race men-
tality and global economic wars and hinders the ability of policymakers
to address national and global priorities.
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The rhetoric of competition and the metaphors of the market can, at
times, seem to dictate governmental responses more than they should,
sometimes leading to inappropriate results. For example, many policy
choices are said to be required by global competition, when, in fact, they
are not. The issues are much more complex, as Paul Krugman has ar-
gued:'38

Most people who use the term “competitiveness” do so without a sec-
ond thought. It seems obvious to them that the analogy between a
country and a corporation is reasonable and that to ask whether the
United States is competitive in the world market is no different in prin-
ciple from asking whether General Motors is competitive in the North
American minivan market. In fact, however, trying to define the com-
petitiveness of a nation is much more problematic than defining that of
a corporation. The bottom line for a corporation is literally its bottom
line: if a corporation cannot afford to pay its workers, suppliers, and
bondholders, it will go out of business. So when we say that a corpora-
tion is uncompetitive, we mean that its market position is unsustain-
able. Unless it improves its performance, it will cease to exist. Coun-
tries, on the other hand, do not go out of business. They may be happy
or unhappy with their economic performance, but they have no well-
defined bottom line. As a result, the concept of national competitiveness

is elusive.

Moreover, there are obvious limits to other metaphors spawned by global
competitiveness, particularly when they are applied to citizens.!3 The
role of citizen as customer, for example, is a passive one. It assumes too
bright a line between what government does and who the government
is."0 Comparing citizens to owners is often a more appropriate anal-
ogy.'*! The citizen/customer metaphor, however, also implies that people
have choices when it comes to, for example, municipal services;'** how-
ever, this is not usually the case, at least for the duration of the contract
involved. Moreover, the citizen-as-customer metaphor has implications
for the way we think about the service performed by private providers.'*3
It suggests that there is a bright line between the service provided and pol-
icy making, as if all of the policy is made when government decides to
contract out a certain service.'** In reality the public’s role or interest in
the activities contracted out does not end at the delegation stage, i.e., the
point at which the contract is signed. The way a service provider goes
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about the job involves any number of policy choices into which there
often is no public input. When the concept of citizenship is privatized, the
implicit assumption of most such market reforms is that citizens will
know if they like the service they are getting, but they are not expected to
be players in the fundamental policy decisions that determine whether,
how, and to whom those services should be dispensed.'*

As we have seen, one of the major concerns with privatization and
globalization is that issues that once were public and subject to democra-
tic decision-making processes are, once privatized, removed from public
view. States may choose metaphors such as that of citizens as customers
to legitimate their decisions, but this does not alter the fact that those de-
cisions are increasingly taken without appropriate levels of public input
and with increasingly narrow market justifications. Moreover, metaphors
based on market competition can mask a variety of assumptions con-
cerning the role of the state and the role that public law can play in vari-
ous regulatory contexts.

Because familiar political debates involving the appropriate role of
government vis-a-vis the market can easily be fitted to the rhetoric of
global competition, it is easy simply to assume that market approaches
are better than regulatory approaches or that, at the very least, the pen-
dulum is simply swinging in the direction of less government. As noted,
this kind of rhetoric makes it easy to lose sight of the fact that significant
structural changes impinging on states are under way, changes that ne-
cessitate new conceptualizations of the roles of law and of politics.

Let us now return to prevailing state models and revisit the globalizing
state as an alternative conception and direction of analysis.

Back to the Future: The Strong State

There are at least two polar versions of the strong-state thesis. Both ver-
sions involve domestic, political, and legal responses that clearly resonate
with long-standing political assumptions and public-law theories, both
domestic and international.’*® One looks to strong states as defenders of
laissez-faire economic policies. The other looks to strong states for regu-
lation.
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The Strong Laissez-Faire State

To advocates of the laissez-faire or minimal state,'#” deregulation, pri-
vatization, lower taxes, and smaller and less government involvement in
economic affairs are ends in themselves.'*® They reason that a market
economy knows no boundaries, and to them, this fact, along with the ad-
ditional impetus the ideology of competition receives from global com-
petition, mandates a return to the pre—New Deal state. Such an approach
coincides with the shift occurring from states to markets outlined above,
but the market approaches that result are not simply functions of the
difficulties in asserting regulatory control over transnational actors and
transnational problems; they represent an affirmative choice on the part
of a strong state to re-impose a laissez-faire economy.'#

This model of a strong state also involves key assumptions about law,
particularly the law that governs governmental actions and the bound-
aries between public and private powers and between state and federal ju-
risdiction. Perhaps the most significant aspect of a laissez-faire, strong-
state conception of global competition is its call for a clear-cut line be-
tween public and private powers. For proponents, the purpose of
privatization and deregulation is to return decision making “back” to the
private sector, where private ordering and a market economy, coupled
with clear property rights and effective criminal law enforcement, will
presumably supply the structure, order, stability, and rules needed for the
economy to prosper—as they (again, presumptively) did before the Great
Depression. Their goal is to move as much power as possible from the
public to the private sector; their means entail maximizing the role of the
private sector and, even in the public sector, maximizing the private-sec-
tor values and operating procedures.'°

Another tenet of the strong laissez-faire state thesis is that if a public
response in the form of law is necessary, it should occur at as local a level
of government as possible.>' Thus another structural legal assumption
underlying this tenet is that there should be clear lines among national,
state, and local governments.'>? This view of the allocation of govern-
mental power is also essentially a pre~New Deal approach to the feder-
alism aspects of the Constitution. It conforms to the idea that national
power should be decentralized and minimal and that this is a federal
choice. Not unlike the balanced budget amendment,'S3 constitutionaliz-
ing such basic premises and removing even the temptation of choice often
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is seen by advocates of this position as a desirable outcome. Of course,
the United States (a strong national state) might pass federal laws man-
dating certain laissez-faire approaches at the state level, if necessary. In
general, however, proponents of this model see the federal government’s
appropriate leadership as limited to maximizing the economic freedom of
citizens, leaving market problems to the private sector and, if necessary,
individual states.

This model does not play out in a pure form."3* It is strongly evident
in the isolationist approaches of some policymakers to international law,
though, as well as in some approaches to free trade and, on the domestic
front, certain cost-benefit-analysis approaches to regulation.’® Adding
an explicit cost-benefit dimension to regulatory processes can mean many
things, but in the context of strong-state laissez-faire advocates, it can be
a means by which procedures are used to achieve substantive ends, i.e.,
minimal or no governmental action.’® Indeed, market discourses are
used not only to refine governmental choices and decision making but
also to limit significantly the substantive role of the state.

The politics generated by advocates of a strong laissez-faire state is re-
markably similar to traditional political debates between conservatives
and liberals, at least regarding issues within U.S. borders. The market,
freedom, and liberty are placed in opposition to command and control
regulation, federal bureaucracies, and governmental intervention. The
bright lines between the public and the private, government and markets,
rights and freedoms, among and between nations (as in the immigration
debates), and between nations and internal states all reinforce legal and
political debates that appear to continue without regard to the very dif-
ferent economy and world in which we live today. They also reinforce a
theory of the state that suggests that, in relation to intervention into the
market economy, there is no public interest beyond what the market itself
might provide.'5”

The Strong Regulatory State

A second type of strong-state response to the global economy is the
strong regulatory state model. Proponents of this view take issue with a
purely market approach to state governance. They decry some deregula-
tion and privatization. They are skeptical of international regulation,!*$
especially if it dilutes national regulatory attempts. This vision of the state
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resurrects a certain nostalgia for the past. It assumes that the federal gov-
ernment can return to regulating markets—including global markets—
and the rest of the world will follow our lead.'® The global aspects of
today’s markets, actors, and technologies need not limit our responses,
they say, if we can muster the political will to act.'®® By setting the ap-
propriate regulatory standards at home we can set standards for the rest
of the world. If they choose not to follow our lead, that should not inhibit
our use and further development of a strong regulatory approach and of
a public law based on transparency and participation.'®!

Not unlike the strong-state response of the laissez-faire advocates,
those who advocate the regulatory strong-state response also believe in a
public/private divide, but inversely. To strong regulatory state advocates,
the public sphere, particularly when it comes to the economic and envi-
ronmental well-being of individuals should be a broad one, and the pri-
vate sphere relatively narrow.'®> What is private relates more to rights
such as individual privacy, or the separation of church and state.!®® Given
the need for uniformity and the fear of a race to the bottom when it comes
to economic legislation, they advocate strong national regulation and a
view of states that limits substantially their freedom from uniform and
unifying national regulation.!'®*

While debates between these strong-state advocates often somewhat
predictably focus on what should be public and private, or federal as op-
posed to state, the debate can sometimes be less predictable when it
comes to the role that free trade and treaties such as NAFTA or legisla-
tion such as fast track should play in our economy.'®® The strong-state
free traders are usually eager to expand markets in whatever ways they
can, especially if more wage and job competition results in the United
States.'®® The strong-state regulators fear that domestic legal institutions
will be undermined, and private power will be greatly enhanced at the
expense of public control and public-law values.'®” At the extremes of
the regulatory view are those who advocate direct forms of economic
protectionism as a response to global competition.!®® Less extreme is a
view that would not remove free trade agreements such as NAFTA in the
absence of clear regulatory solutions to environmental, wage, and labor
issues.'®” In summary, one response to the global economy is to assert
the strong will of the state either in a manner that seeks to maximize
competition at home and abroad, or in a manner that seeks to soften, if
not minimize it at home. Both views, however, assume a theory of the
state in which states are the primary actors in the international system
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and have substantial control over their own national economy.'”® How-
ever, this view of the state and the public law and policy that flow from
it are no longer in accord with the realities of the global economy today.
Holding to this view means ignoring the domestic impact of a pure lais-
sez-faire economy on those who are unable to compete effectively, or al-
ternatively, claiming rising costs of doing business as a defensive strat-

egy.171

Reinventing Government: The Efficient State

The second major approach to the state mandates its core function as
efficiency. As already noted, “efficient state” advocates see the state as a
unit made up of individuals and groups, whose preferences matter—and
whose preferences are formed increasingly beyond national borders.'”?
Quite apart from whether the state is strong or weak in relationship to
global markets, the reinventing-government movement tries to maintain
active state involvement, but in different terms than in the past. It need
not withdraw state power completely in favor of the power of markets.
The goal of governmental efficiency is asserted in place of the ideological
debate against regulation. Indeed, at the heart of the reinvention-of-gov-
ernment approach is its belief that procedural and structural legal reforms
make it possible to have a government that works better and costs less.!”3
Market rhetoric and the reliance on market approaches enable advocates
of efficient state reforms to resonate with the contemporary global-com-
petition discourse. The reinvention approach also results in government
that looks like (or at least sounds like) the private entities it tries to
influence.!”#

The reinvention approach to the state borrows heavily from the cor-
porate sector, including its emphasis on downsizing, decentralizing, and,
generally, re-engineering its own bureaucratic structures and procedures
to maximize its global competitiveness.!”> Turning to the private sector
for ideas is not unusual. Governments, especially activist governments,
have usually borrowed their regulatory forms and structures from the
very entities they seek to influence and control. In the New Deal, for ex-
ample, government borrowed heavily from the more fluid organizational
conceptions of corporations when it came to designing the internal struc-
tures of independent regulatory agencies.!”® Strict separation-of-power
approaches were eschewed in favor of a more practical governmental
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model, not at all dissimilar from the way large corporations internally
shared responsibility and power.!””

Today, the increase in direct global competition from other corporate
entities, coupled with potential opportunities to expand in worldwide
markets, drives many companies to lower their costs and maximize their
flexibility. In this regard, the Weblike nature of transnational corpora-
tions is, perhaps, the ultimate form of this drive for efficiency.!”® Some-
times, processes are farmed out to subsidiaries in other countries;'”’
other times less lengthy or formal relationships are involved as various
tasks are contracted out to a variety of independent contractors to ensure
that the lowest-cost providers can be found.'s?

Applying these approaches to governments has its limits, but one way
the regulation-versus-no-regulation debate has changed is by the interjec-
tion into that debate of market concepts of efficiency that are intended to
apply to the government.'$! More often than not, the focus on govern-
mental efficiency is an attempt to recognize some of the state’s shortcom-
ings in the past, and to try to make amends by achieving its goals in less
costly and less intrusive ways. At the heart of such a response, however,
is a fundamentally status-quo-ante strategy. A government that seeks to
be more productive and less costly by making primarily procedural and
structural changes is not necessarily one that is fundamentally changing
the substantive politics of what it is trying to accomplish; rather, it is only
changing the means to achieve those ends.'® Nor is it necessarily in-
tended to be representative of a state that differs in any significant way
from the conception of the nation state that has dominated our legal
imaginations since the New Deal.

At the same time, from the perspective of those who advocate either a
return to a more laissez-faire economy or a more traditional regulatory
state, the very change of the language of regulation, from one steeped in
demands and requirements to one that emphasizes costs and benefits,
provides a discourse that can have a very definite substantive effect. When
public-law values involving long-term judgments regarding the value of
life, the beauty of the environment, and other noneconomic issues are
translated into cost-benefit economic terms, the shift of discourse involves
not simply an alternative translation but, as with any translation, intro-

at

duces nuances and substantive changes as well.'® Economic language in
itself can have a deregulatory effect, depending upon one’s definition of
costs and benefits.'® Moreover, whether from the point of view of strong-
state laissez-faire advocates, or regulators and efficiency-minded gover-
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nance advocates, the metaphor of citizen as customer also has serious lim-
itations. As I have noted above,'®’
often encourage a passive view of the electorate.

The public law that the theory of the efficient state encourages is sim-
ilar to what some commentators call the new public law.'8¢ New public
law assumes a state with choices, if not always a strong state. It also as-
sumes the existence of a state-centered system of politics.!®” Its emphasis
on transformations and the capacity of law and politics to achieve those
transformations emphasizes a positive view of politics as effective and
world building. Political choices are imagined to be endogenous to a sys-
tem in which politics and law are closely linked.'$® Democratic theory is
also important to this view, since it is only by participation in the politi-
cal process that public opinion can form and be transformative.!®® Fi-
nally, the new public law emphasizes normativity and substance, rather
than objective procedural processes alone; and it stresses the need for a
flexible approach to law that allows decision makers, especially courts, to
adapt statutory meaning to the continual demands of the present.'°

Like the reinvention approach itself, the new public law results in a
pragmatic approach to law and to the use of law to effectuate change.'”!
Indeed, much of the deregulation that occurred, especially in the early
days of the Reagan administration, was the result of pragmatic public-
law interpretations and regulatory choices.!”> When the Reagan adminis-
tration was unable to achieve its more philosophically based deregulatory
goals through Congress, it adopted judicial and executive agency strate-
gies to achieve its ends. Primarily through executive orders, it imposed a
rigorous cost-benefit approach to federal-agency rule making aimed at
slowing the growth of agency regulation.'”® The administration carefully
appointed to regulatory bodies officials who interpreted their statutory
powers in ways that encouraged deregulation and other market ap-
proaches.' Indeed, they were able to achieve substantial deregulation
within the very same statutory frameworks that created the very regula-
tory structures they sought to dismantle.!”> For the most part, courts took
a very deferential approach to agency interpretations of their own broad
statutory delegations of power, thereby authorizing agencies to use mar-
ket approaches to achieve their goals.'”® Chevron v. U.S.A. was the sym-
bolic embodiment of this judicial approach.'”

As we saw in chapter 1, the laissez-faire philosophical side of the Rea-
gan deregulatory strategy failed in Congress and in the courts. With few
exceptions, Congress refused to repeal outright its regulatory statutes or

the idea of citizen as customer can
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to abolish regulatory agencies.!”® While the courts took a deferential ap-
proach to agency interpretations that favored the market and market ap-
proaches as regulatory tools, the Court resisted constitutional approaches
that would, in effect, repeal substantial portions of the New Deal.!® In a
series of cases culminating in Mistretta v. United States, the Supreme
Court rejected approaches to separation-of-power questions that would
have put the constitutionality of independent regulatory commissions se-
riously in doubt.2%% At the same time, the Court’s approach to federalism
issues in the 1980s as well as state action and takings questions remained
relatively stable, despite a growing political debate regarding the appro-
priate role of the federal government and the courts in a variety of regu-
latory contexts.?0!

The efficient state, however, was more than a reflection of the Reagan
administration’s conservatism. The use of market approaches continued,
forming the cornerstone of many Clinton administration reforms.?%?
Moreover, it was, in many ways, a transition to the globalizing state de-
scribed below.

Mixing Public and Private Power: The Globalizing State

Let us now turn to the globalizing state—introduced in chapter 2—which
differs significantly from the strong and efficient state scenarios discussed
above. Those concepts of the state assume a relatively closed system in
which the power of states, individually and as members of an interna-
tional order, is relatively stable.?’3 Globalization challenges that assump-
tion. States must now choose new or different strategies to deal with the
processes of globalization, be they more market approaches to regulation
or more direct resistance to global forces. Even so, most commentators
continue to assume (or so it seems) that a bright line exists between the
global and the local, or between the domestic and the international, even
if these are dynamically linked.

The concept of the globalizing state differs in degree and in kind from
such views. In point of fact, as my discussion of the global era suggested
in chapter 1, “the global” and “the local” are heuristic devices, not dis-
tinct entities or geographies. The global and the local are analytic per-
spectives on a complex dynamic process (very broadly speaking), not sim-
ply an arrangement of parts and a whole. Moreover, though globalization
does not by any means imply the disappearance of states, it does empha-
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size a far greater degree of fragmentation of state power than a state-cen-
tered conception of globalization would allow (again, see chapter 2).2%
The fact of transborder activities (such as trade) or phenomena (such as
pollution) and the importance of nonstate actors does not render state
power meaningless. Rather, under these conditions, levels of power in-
volve layered networks of actors and sets of rules from several (even
many) states, as well as from the global legal systems that nonstate actors
are developing.?®® These bodies of rules and law often (at least initially)
have little to do with the state-centered approaches to law of any one ju-
risdiction.20

More fundamentally, the globalizing state is a dynamic. Indeed the
term “globalizing state” is double edged. It means that the state itself is
an agent of globalization, furthering certain processes of this emerging
new economic order through, for example, policies designed to attract
and retain investment. It is also a product of globalization, continually
in the process of being transformed by the very processes in which it is
involved. The state, like the transnational enterprises with which it
deals, is affected by and ultimately changed in fundamental ways by the
increased diffusion of its powers, which now must be shared with other
states and, as we have seen, with nonstate actors as well. The United
States and the states no longer have a monopoly on certain areas of law
and policy, and the new combinations of public and private power that
are emerging require a redefinition of what is public and what is pri-
vate. The globalizing state thus differs in kind as well as degree from
the states discussed above. Importantly, the globalizing state is not one
that rules the world, but rather one that cannot avoid responding to the
world. As its role shifts to one in which it seeks primarily to further the
kind of competitive environment that results in greater economic pros-
perity for those who live within its borders, it transforms itself.
Changes in approach that increasingly rely on the private sector to
carry out what once were conceived of as essentially public responsibil-
ities globalize the state as much as the efficiencies it presumably
achieves enable its constituents to compete more effectively in the
global economy.

This double-edged aspect of the globalizing state raises serious issues
with which institutions at all levels (local, state, national, and interna-
tional) must grapple. As Philip Cerny has pointedly argued, diffusion of
state power and the dilution of democracy are two of the most negative
aspects of globalization:20”
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[G]lobalization entails the undermining of the public character of public
goods and of the specific character of specific assets, i.e., the privatiza-
tion and marketization of economic and political structures. States are
pulled between structural pressures and organizational levels they can-
not control. Economic globalization contributes not so much to the su-
persession of the state by a homogeneous global order as to the splinter-
ing of the existing political order. Indeed, globalization leads to a grow-
ing disjunction between the democratic, constitutional, and social
aspirations of people—which are still shaped by and understood
through the frame of the territorial state—on the one hand, and the dis-
sipating possibilities of genuine and effective collective action through
constitutional political processes on the other.

If the globalizing state defines itself exclusively in terms of its ability to
promote efficiency, these negative aspects will be exacerbated. The glob-
alizing state is not natural. It is the product of global forces and its own
responses to them. It is continually produced and can, of course, be
changed.

Indeed, the contracting out of governmental services to the private sec-
208 and extensive use of market structures and approaches to regula-
tion involve very direct uses of private power to achieve public ends. As
we have seen, they also involve increasingly common partnerships be-

tor

tween the state and private actors that now involve such local services as
schools, prisons, and snow and garbage removal.??? These new partner-
ship approaches also involve links between and among different govern-
mental entities, especially federal and state. As noted above, programs
such as welfare now involve new relationships between and among vari-
ous levels of government and the private sector, as well.2'°

These mixtures of the public and private, as well as of federal, state,
and local powers, amount to more than a collection of new govern-
mental approaches to achieving common ends efficiently. They represent
some of the ways in which the globalizing state now interacts in an
economy that operates as if there were no borders. The changes in-
volved are more than political choices to favor markets over the state or
market regulatory approaches over command and control rules; they are
structural as well. They are indicative of a decentered state, creating
new demands—and new problems—that the state-centered public law
of the past (even in its newer more pragmatic forms) cannot fully ad-
dress.
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First and foremost among these problems is what we have called the
democracy problem in globalization, which we shall explore more con-
cretely in chapter 4.2!'" Given greater delegations of domestic public
power to the transnational private sector, how can we institutionally en-
sure democracy and public participation in decisions that affect the every-
day lives of individuals?

A second issue, also explored below, is flexibility: How can states and
private entities maximize the impact of various networks of relationships
within and beyond state borders?

These questions not only place new issues on lawmakers’ agendas, but
they require that decisions made on the basis of older models of consti-
tutional and public law be seen in a new light. Neither of the strong-state
models, nor the efficient-state model, can accomplish this. Judicial deci-
sions that limit the flexibility of public/private partnerships, as well as de-
cisions that continue to treat the line between the public and the private
as constitutive of the strong state, can do more harm to democratic deci-
sion making than good. Moreover, decisions designed to constitutional-
ize traditional forms of state autonomy at the expense of federal power
can also substantially undercut the flexibility of governmental policy-
makers and reinforce aspects of the strong-state approach to public pol-
icy that no longer are in accord with global realities. The maximization
of political discourse should be over goals and the regular interplay of
local, state, federal, and international law making the end result. Chapter
4 will examine various aspects of these mixes of public and private power
and their implications for administrative and constitutional law.






Implications of the
Globalizing State for Law Reform

As we have seen, the United States (as a globalizing state) ap-
proaches problems in ways that often resemble those of the global cor-
porate entities the government seeks to influence. Thus, like global cor-
porations, states downsize, decentralize, maximize flexibility, or deregu-
late, and call upon the market and private actors to achieve their goals.!
Contracting out to the private sector is an increasingly common way for
states to carry out their public responsibilities. Administrative agencies
also use various market structures and market regulatory techniques,
with increasing frequency, to carry out their duties.? All of these ap-
proaches and interactions with the private sector involve aspects of the
public/private distinction, but this distinction no longer demarcates two
distinct areas as it once did. The democracy deficit is primarily the result
of the application of a traditional conception of the public/private dis-
tinction that is likely to lessen considerably the public sector’s responsi-
bilities for transparency and accountability when private actors perform
certain tasks. Justifications often provided for such an approach begin
with the assumption that policy making and administration can, in fact,
be separated, an assumption that most commentators reject.? Even in pri-
vatized contexts, private actors inevitably make policy when they carry
out their delegated tasks and interpret the contracts under which they op-
erate. The relationship between the globalizing state and its inherent
democracy problems underscores the importance of ensuring that courts,
policymakers, and citizens understand the complexities of the public/pri-
vate distinction as it now arises.

A new kind of administrative law can and should be created to respond
to the democracy deficit associated with privatization. It need not rely

129
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solely on traditional procedural approaches, arguably designed for gov-
ernmental agencies carrying out regulatory functions. At the same time,
it is important to emphasize that what is at stake are the values of pub-
lic law—transparency, participation, and fairness. Various procedural
approaches may be necessary to ensure the realization of these values.
The values of the APA (if not precisely the procedural devices it currently
employs)* should be extended to various hybrid, public/private arrange-
ments if we are to ensure the legitimacy of those partnerships. Given a
reorientation of states and markets due to globalization, the next sec-
tions set forth some of the key issues that a new administrative law might
now address. Toward that end, I argue that the underlying theory and
purpose of administrative law should be reconceptualized, in at least
three ways.

First, given the tendency of globalization processes to put a premium
on market processes and outcomes, it is important to understand the ex-
tent to which private interests and legal techniques are involved in reach-
ing public ends, thereby maintaining a state connection to what otherwise
may seem to be essentially private activities.

Second, given the new pressures experienced by states and the strength
of global markets, the recourse to the private sector need not simply be
taken as evidence of agency capture or the triumph of a relatively pure
form of global capitalism. Rather, treaties such as NAFTA, the practice of
contracting out governmental services, and the use of market regulatory
structures and techniques are but the beginnings of new approaches on
the part of the globalizing state to embrace public-interest ends within
private-interest mechanisms.

Third, the realms of public and private themselves have been and are
subject to the processes of globalization. Domestic-law processes that in-
volve the private sector very directly in the law-making process often will
be including the global perspective of many of the participants involved
in these issues. Similarly, in many areas of regulation and state involve-
ment, the public realm itself does not stop at U.S. borders. For certain
kinds of regulation to be effective, the global state must link up with other
states on a global or regional basis. Thus, governmental decision makers
need to bring a global perspective to issues that may seem to evoke fa-
miliar debates over the local and the global, but in fact now require a
broader political, economic, and legal framework of analysis.

The global perspective I advocate is a critical one. It interrogates the
extent to which decisions by Congress, administrative agencies, and the
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courts develop opportunities for public participation while advancing
public/private partnerships. This perspective is also normative, in that it
posits the importance of maintaining a public viewpoint in decision-mak-
ing processes that might otherwise be private.

The globalizing state highlights the need for encouraging and protect-
ing the norm of democratic decision making, as well as the need for fa-
cilitating the kind of flexibility necessary for new kinds of public/private
and state/federal partnerships to form. These goals, as well as the more
traditional goals of private and public law, are greatly affected by the way
courts approach the public/private distinction in the various contexts in
which it now exists.® The issues are complex because depending upon the
context, calling something “private” does not necessarily mean that the
legal consequences of that label yield negative results from a policy point
of view, even when judged by public-law values such as accountability,
transparency, and participation.® Similarly, calling something “public”
does not mean that such values are always encouraged or furthered.”
Market and market regulatory approaches can be very effective regula-
tory tools, and some governmental or public approaches can represent a
decision to opt for the status quo.?

There are other facets of privatization, besides creative problem solv-
ing. The desire on the part of governments at all levels to lower their costs
and to create the currency of global competition is one of the main moti-
vating forces for privatization. Lower regulatory costs make it easier to
attract new business to a locality or to retain old ones. But quite apart
from cost, the decline in public confidence in the ability of government to
function efficiently has made governmental recourse to the private sector
politically popular—while preempting politics per se. But the need for re-
form cannot be fulfilled by a rhetoric of global competition. To invoke the
language and concepts of the private sector in contexts that are or should
remain public diminishes the role of democracy, and unnecessarily so.
The pressures of global competition on the state for low-cost regulation
or deregulation may be the context in which new mixtures of public and
private power are preconceived as essentially private. But these pressures
are actually increased when the state plays the “strong laissez-faire” role,
actively competing for new investment in its own jurisdiction. As the
globalizing state attempts to create additional currency to compete in the
global economy, the ways in which courts view the doctrines that allocate
power between the public and private sector take on major significance,
especially with regard to local issues.
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My proposals for reform start from different premises so far as the role
of the state is concerned. As explained in chapter 1, I view the public de-
cisions to privatize as political choices and the perceived zero-sum rela-
tionship between markets and law as an artifact of a particular historical
experience. Globalization has a domestic face, and the democracy prob-
lem of the globalizing state is accessible to domestic law and politics. In
this chapter, I will now explore some of the ways in which globalization’s
domestic democracy deficit might be addressed through law reform and
a reinvigorated political sphere.

The Limits of Binary Distinctions

Globalization changes fundamentally the relationship of states to mar-
kets, and consequently challenges the traditional binary distinctions be-
tween public and private, national and international, and global and
local. As T have argued in this book, these binaries fail for different rea-
sons, each failure reflecting different aspects of globalization. The pub-
lic/private binary fails because the globalizing state divests significant
public-sector tasks to the private sector. The domestic/international bi-
nary fails because states are extensively interconnected and enmeshed
with transnational nonstate actors—including a transnational market
economy. The global/local binary fails in view of the embeddedness of
globalization in the administrative structure of domestic government at
every level, as well as in the substantive responses of nonstate actors to a
wide range of problems. “Globalization” is all of these causes and effects,
and one of this book’s purposes has been to demonstrate the importance
of including the domestic side of globalization in any analysis of the phe-
nomenon. It is on the domestic side that the particular fusion of the pub-
lic and private sectors can be understood as a market “force” that deter-
mines where democracy deficits are most directly produced.

The shifts in power we explored in chapters 2 and 3 involve govern-
mental entities above and below the nation state, as well as private actors
both domestic and international. Those power shifts have one thing in
common: they privilege markets over more public forms of governance.
They favor economic discourse over law as a normative basis, notwith-
standing the fact that legal regulation carried with it affirmative mandates
and mechanisms for public participation in the rule-making process. An
antiregulatory ethos built on the premise that free markets are inherently
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democratic only furthers the myth that law and markets are two separate
worlds, locked in zero-sum competition. Those who subscribe to this
myth imagine markets to be open and fair, while law making is restrictive
and “interested”; however, the history of legal regulation of markets sug-
gests otherwise. As we have seen, since the New Deal era, it no longer
makes sense to speak of markets and law in this way. Nor does it make
sense to assume that it is only the public sphere that is subject to coopta-
tion by special interests and rent seekers. The private sector is not free of
special interests. Given the new private/public sphere, both sectors are so
intertwined that the flaws of one are the flaws of the other. In short, the
market is not an alternative to law; rather, these institutions are interde-
pendent, each ideally sustaining key elements of the other’s preconditions
as democratic institutions. Failure to take these complexities into account
can only deepen the democracy deficit.

Addressing the democracy deficit in globalization through law reform
takes a conceptual reorientation toward the relationships of the public
and private sectors both at home and abroad. Law reform should also be
based on the recognition of the important role of nonstate entities, so as
to go beyond the traditional public and private binary and create oppor-
tunities for meaningful public participation in those milieus. In doing so,
we can begin to create the legal architecture necessary to move past the
statecentric focus of the New Deal, yet without simply returning to the
market and states’ rights dominance that existed prior to that time (as
some of today’s federalists might seem to wish to do). As this book has
argued, the recent shifts in the exercise of power are not the result of the
political pendulum swinging back towards an earlier (conservative) view
of government but a fundamental (and very contemporary) restructuring
of the relationship between markets and the state.

Under these new conditions, two aspects of governance are especially
relevant to the prospects for reform in the globalizing state. The first is
the legitimacy of the public sector. Legitimacy does not—or should not—
rest on a simple equation of representation and participation in state de-
cision making, as if state action automatically satisfied the requirements
of democracy. The diverse nature of the parties and interests involved, in-
cluding important nonstate actors, in most regulatory issues means that
state representatives of the executive or legislative branches of govern-
ment cannot effectively claim sole legitimacy.

The second issue involves representation in the private sector. The pri-
vatized nature of much of public decision making today means that the
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public is excluded, except perhaps in their capacity as consumers. Even as
consumers, citizens require more than information about the price of a
product. The kind of democracy that markets offer is limited to con-
sumers’ economic power; this is by no means the same as the powers (and
duties) of citizens in relation to deliberative democracy. Law reform is
necessary on both of these fronts, to further substantive citizenship in this
broader democratic sense.

Beyond the kind of information that can enable an individual con-
sumer to make a rational choice in a domestic market, some types of in-
formation are likely to have more collective political effects. For example,
information concerning the corporate practices of global firms that pay
exceedingly low wages or make extensive use of child labor might be rel-
evant to some consumers. Indeed, such information access has led to
global consumer boycotts of such products and state pressures for re-
form. When reports surfaced that Reebok was purchasing soccer balls
stitched by children, the company responded by creating a centralized
production facility and establishing independent monitors. After Star-
bucks Coffee was picketed by activists concerned with its Guatemalan
plantations, the firm issued a revised code of conduct and specific action
plans for dealing with abuses. Also bowing to public pressure after high-
profile consumer protests, The Gap committed itself to third-party mon-
itoring by signing an agreement with the National Labor Committee.’

In these instances, the consumer sovereignty the market creates yields
an informal global sanction aimed at curbing practices that individual
states have been either unable or unwilling to correct on their own initia-
tive. The market, in effect, constitutes a kind of ad hoc legislative over-
sight at the global level.!® Given the reliance the globalizing state places
on market processes, providing information that encourages consumer
sovereignty may enhance new forms of democratic action and create the
kind of accountability that democracy requires. Law can and should fa-
cilitate such processes whenever possible.

This chapter develops a broad agenda for procedural law reforms of a
kind that might expand opportunities for a meaningful politics in the
public/private, federal/state, and domestic/international spheres. These
reforms depend on more than the kinds of procedures that may be re-
quired by courts pursuant to the due process clause of the Constitution.
There are limits to how far courts can go in this regard, and those limits
have been significantly reinforced by the jurisprudence of the Rehnquist
Court over the past twenty years.'! Moreover, given the underlying legal
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basis of the public/private distinction reflected in our Constitution, and
the retrospective approach inherent in the way courts are likely to deal
with cases involving this distinction, much of the procedural law reform
discussed below must come primarily through legislative processes. To as-
sure the freedom of the legislative process to accomplish such reforms,
some doctrinal judicial change, in the form of greater judicial deference
to political processes, will also be in order.

In the global era, as in earlier times, law reform means innovating in
ways that accord with the new futures now being imagined. And in the
global era (as urgently as before) this means encouraging and acknowl-
edging the multiplicity of those imagined futures. Successful reform is al-
ways a blend of the past with a vision of a future that is at once inspiring
and within our grasp. What are the visions of the future in the globaliz-
ing state? And whose visions are they? Globalization makes ever more
pressing the need to close the democracy deficit so that collective com-
mitments can be decided by an open political process. What are our re-
sources for such a project here at home?

The Spirit of the Age

Some observers will say that the age of globalization involves a cultural
shift, given its emphasis in the economic sphere on flexibility, networks,
and managerial agility that enables organizations to adapt quickly to new
circumstances (including competitors). Be that as it may, these qualities
are associated with global markets, not law. Law provides a different pic-
ture of globalization—for our purposes a more demanding one and at the
same time a more hopeful one. Even in the globalizing state, law is ex-
pected to be stable and to emphasize continuities in a language of prece-
dents and gradual social change. Law is authoritative. It consists of com-
mands and provides decision makers with authority to render final deci-
sions—and citizens with the means of holding decision makers to
account. The appeals process in law depends on a hierarchy of authority.
Indeed, the hierarchical nature of law is the source of its finality and cer-
tainty. When globalization is imagined as a culture unto itself, the very
image of law in this sense would seem to conflict with the entrepreneur-
ial spirit of the age.

But the globalizing state is a nexus of institutions, not a “system” or
an intangible world view. In that institutional milieu, the image of law as
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stable and authoritative is incomplete. The constitutional role of law po-
tentially provides a common language for a public sphere. Law is the
means by which we govern ourselves, the processes and forums in which
public commitments can be decided in open deliberation and debate. In
short, law is a creative idiom that enables us, in deeply practical ways, to
ask each other what kind of society we wish to be. Its stability makes it
more important to ask whose interests it protects, and for whom it
speaks. Its hierarchy makes it more difficult to ignore the institutional lo-
cations of the globalizing state—institutions that were created, in large
measure, by law. Thus, while there are important effects of globalization
(including cultural change), and while law alone cannot close the democ-
racy deficit, law remains an important resource for those who envision
globalization as something other than an indomitable and impersonal
force.

A major role for law in the global era is to help create the institutional
architecture necessary for democracy to work, not only within the insti-
tutions of government but also beyond them in the sphere where the pri-
vate sector governs. Democracy as an end in itself has given its inherently
fundamental importance to the liberal ideal. Law is a means of protect-
ing, preserving, and creating forums for democratic deliberation. Even if
executives in seclusion reach the same decision as an agency operating in
full sunshine, the democracy deficit reflects the lost occasion for the pub-
lic to participate in the deliberation by which the value regimes that de-
termine outcomes are themselves defined, distinguished, and decided
from among plural possibilities. The value of deliberation over values is
especially important as globalization broadens and intensifies the contact
among different value regimes and (accordingly) social priorities. Perhaps
above all, closing the democracy deficit calls for forums in which people
can respond to globalization by deciding the price (so to speak) they are
willing to pay for efficiency and profitability. Such decisions call for con-
texts where people can negotiate their priorities with other stakeholders,
even stakeholders from other countries, and accordingly hold their own
representatives accountable.

Administrative law is especially appropriate as the vehicle for address-
ing the democracy deficit in this way. It is in administrative law that the
rules for public participation in the form of information and input, as
well as for government and industry accountability, are set. Administra-
tive law has always been grounded on basic norms. These norms include
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transparency, participation, and fairness, and they are built upon the
norm of democracy. Indeed, it may be that a major contribution of a new
administrative law can be to reformulate the criteria of public/private de-
cision-making processes, creating a space for a politics that acknowledges
economic and noneconomic values and their limits.

As I have already suggested, reforms are necessary at all levels of gov-
ernment (local, state, federal, and international). New ways of expanding
the democratic reach of administrative law are also in order when non-
state actors are involved. I shall explore the prospects for reform more
specifically below.

Democracy Deficits and the Purposes of Law Reform

As the previous chapters have argued, it is not fruitful to imagine differ-
ent levels of governance as if they were layers on a cake, neatly arranged
and unified in strict hierarchical fashion.'? Bright-line distinctions be-
tween federal and international, state and federal, or global and local do
not capture the complex transnational mixtures of power now involved
even in domestic governance. These multiple levels and centers of gover-
nance include state and nonstate actors, and public and private settings.
In this milieu, we might consider three broad purposes of law reform.
First, a primary purpose of law reform should be to facilitate the flow of
information between and among these layers of policymakers, maximiz-
ing not only coordination but also citizen input into the process in a
timely and, thus, politically meaningful way.

Second, the line between public and private must be renegotiated to
take account of globalization. As we have seen (especially in chapter 3),
markets and law are merged with regulation and the provision of gov-
ernment services such that it is now necessary to extend public-law val-
ues such as transparency and participation to private actors. This goal
would by no means condemn us to reinventing the worst excesses of ad-
ministrative bureaucracy. There are various ways to provide for trans-
parency and accountability that can help retain some of the efficiency ad-
vantages a private provider of services might bring. Importing public-law
values into the private sector should be aimed particularly at ensuring cit-
izen involvement in the policy aspects of private contracts and in the ways
in which those contracts are carried out in practice. In other words, an
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overriding purpose of law is to provide the means for citizen governance
of regulatory issues, regardless of the public or private label that may be
placed on the institutional body wielding the power.

This kind of involvement need not open floodgates of micro-manage-
ment. The processes involved may be more informational in nature, for
example, where citizens are given a forum in which to contribute to de-
liberation over privatization of a particular service, the trade-offs in-
volved in achieving cost savings, the nature of the workforce involved,
and the like. The goal of such processes is to keep such issues and concern
in politics, in the broadest sense of that term. In short, another important
purpose of the law reforms proposed below is to promote the recognition
of the political sphere as well as to enhance the flexibility and range of ap-
proaches to problem solving.

Third, law should protect the timeliness of politics. Legal approaches
and mechanisms that remove decisions from the political arena for sub-
stantial periods of time should be avoided. With the exception of funda-
mental human-rights issues, each administration and each generation of
citizens should have the freedom—and the forums—to maximize oppor-
tunities for experimentation and change. Public actions should not be
written in stone. Indeed, as Janet McLean has argued, there is a distinc-
tion between “the state” and “the government of the day.” “The state,”
she notes, purports to speak for all citizens and is treated, legally speak-
ing, as if it were a unified entity.!3 State action in this sense binds its con-
stituents, and can establish long-term commitments that go well beyond
the terms of office of those who make such commitments on the nation’s
behalf. The idea of “the government of the day,” however, offers a con-
trasting view of such state action. It reflects more fully the value of ex-
perimentation and the reality of the tentative compromise nature of many
governmental policies.'* Our political administration should not be al-
lowed to co-opt the politics of the future by binding future generations to
particular policies or policy effects. It is this more fluid and changeable
idea of state power that animated New Deal courts and their deference to
legislative bodies. In the globalizing state, too, whenever possible, leg-
islative policymakers should have maximum discretion to experiment
and change regulatory approaches in the face of new conditions and new
political perceptions of the problems involved.

Discussing each of these broad purposes of law reform opens up a di-
alogue over the most serious manifestations of the democracy deficit pre-
sented throughout this book. Indeed, each of these purposes just outlined
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points to a key location in the production of the democracy deficit. First,
and perhaps most seriously, the democracy deficit occurs at state and fed-
eral sites where private actors are charged with carrying out public re-
sponsibilities. The use of this kind of privatization as a tool of governance
must be seen clearly for what it is—the use of markets for public ends.
Given this reality, these private providers should be accountable to the
public, and we need to go beyond that requirement as well. Private
providers, whether working for profit or not, should not be allowed to
substitute for citizens, either by turning the public at large into mere con-
sumers of their services or, in effect, claiming to be their political repre-
sentatives. Not only should private providers be held accountable, but
they also need to share their policy-making power with the citizens they
serve, at least to the extent of creating and sharing information on which
their policies are based and according to which those policies might be as-
sessed. This would enable citizens to comment in meaningful ways on
both policy making and evaluation. Citizenship turns on the law’s ability
to provide the forums necessary for individuals, entities, and groups to
help shape and influence outcomes in ways such as these.

As we shall see below, some of the state statutes—known as privati-
zation statutes—aimed at providing greater transparency and account-
ability for privatized aspects of government offer various approaches to
democracy problems. Such statutes, as we shall also see, are in sharp
contrast to the way privatization is treated at the federal level, i.e., left
largely to the discretion of the federal agencies involved. Not only are
federal agencies’ basic decisions and reasons for privatization or out-
sourcing often devoid of public input, but the end result of relying so
heavily on private providers to carry out core functions of government
(involving, for example, coordinating and servicing the military or de-
termining welfare eligibility through Halliburton and Lockheed Martin,
respectively) is to understate the size of government.' In the federal pri-
vatization process, as I argue below, a kind of neocorporatist approach
to government is emerging, replete with its own democracy deficit is-
sues.

Second, democracy deficits are also located in and flow from institu-
tional sites where international and domestic law interact. For example,
as noted in chapter 2, when rules are harmonized in accord with a
WTO treaty, this is the result of, usually, long negotiations involving the
executive branch and various other countries. When the outcomes of
these negotiations are duly set forth for public notice and comment
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under the Administrative Procedure Act, the timing is such that the
process is little more than a fait accompli. Given that the executive branch
has expended considerable time and effort negotiating these rules, and
has done so largely in private, it is not likely it will be responsive to re-
quests for significant changes at this stage in the process. The decision-
making process treats the WTO and the negotiations that occur there as
if it were separate and apart from domestic processes—in effect, com-
prising a level above domestic decision makers as if countries were mem-
ber states in a federal system. In consequence, a federalism mindset and
approach comes into play, but this fails as a basis for integrating fully the
decision making at the WTO with domestic law.

Third, a democracy deficit results when the executive branch or the
court deploys legal mechanisms and constitutional principles such that
important issues are taken off the political table for generations to come.
Depriving the federal government the opportunity to act in certain regu-
latory capacities by limiting the scope of the commerce clause is one way
this outcome occurs. Expanding the scope of executive power, also at the
expense of the legislative process, is yet another way. As already noted,
there should be a bias in favor of politics and democracy, that is, in favor
of opportunities for legislative reconsideration and change. Issues involv-
ing structural constitutional questions such as federalism or separation-
of-powers questions should be approached with great restraint by the ju-
diciary.

The following sections examine various ways we might reform state
and federal law with these purposes and locations in mind. I begin with
privatization at the federal level, examining how administrative agencies
can be effective sites for governing globalization and mitigating the worst
effects of neocorporatism on democracy. In that context, we shall exam-
ine Congress itself as a governance site. The next section shifts to the state
level, focusing on private prisons as an extended example. The third sec-
tion considers international governance through the example of the WTO
and then focuses on a deferential role for courts to play in these various
contexts. The book concludes with a discussion of the prospects for revi-
talizing citizen participation in the ongoing project of making globaliza-
tion responsive to democracy. My goals are neither antimarket nor pro—
world government. Rather, I hope to contribute to invigorating democra-
tic governance at the local level by checking the practices whereby the
forces of globalization have become synonymous with the democracy

deficit.



The Implications of the Globalizing State for Law Reform | 141

Privatization at the Federal Level

Privatization at the federal level occurs largely at the discretion of the var-
ious agencies involved. It may appear that privatization makes govern-
ment smaller. In fact, the notion that the federal government is shrinking
is inaccurate. Most reports on governmental size fail to count the increase
in government employees that is now occurring due to grants, contracts,
and the number of employees necessary to carry out federal mandates at
the state and local levels of government. As Paul Light notes in his annual
report on the overall size of the federal government for the Brookings In-
stitution, when one accounts for the growing use of delegations to the pri-
vate sector or local and state mandates that require the use of state em-
ployees, the overall size of government is not shrinking but growing.!®
The age of big government in the form in which we once recognized the
public sector may be over, but the actual number of individuals doing the
public’s business is increasing. At a minimum, a more transparent and
publicly accessible accounting for the actual size of government is neces-
sary on the part of the federal government, but even more important is
the opportunity for citizens to (1) have input into the basic decisions
made by various agencies to privatize in the first place, (2) have some in-
dication of the processes and criteria used to achieve these outcomes, and
(3) have an ongoing ability to assess its success or failure. Administrative
procedure can play an important role in such reform. Though the Ad-
ministrative Procedure Act is often associated with a regulatory period far
different from the market-dominated era in which we now live, the val-
ues of the APA remain vitally relevant to the way we choose to govern
ourselves. Openness, accountability, and citizen participation are vital to
new governance regimes now emerging.

Though these goals of openness, accountability, and participation may
be achieved in a variety of ways, the APA is already available as a plat-
form for procedural reforms that can counter many aspects of the democ-
racy deficit by extending APA values and procedures to the public/private,
hybrid decision-making contexts spawned by privatization. The APA
need not be applied in old ways, but can be reformulated and reconcep-
tualized so as to address the problems and possibilities of a global era.
Perhaps the most important change to be made is the expansion of the
APA to include private actors carrying out public responsibilities. Ad-
ministrative law, as reflected in the APA,' is built around the act’s as-
sumptions about the market and the state, assumptions that reflect the
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state-action doctrine in the Constitution.!® Due process and other consti-
tutional rights apply to states and state actors, not the private sector.”
Administrative agencies are defined as state actors, and the procedural
protections that apply, both constitutional and statutory, are designed for
a relatively clearly demarcated public sphere.?’ The APA is, by definition,
state centered.

Three main administrative-law theories underlie the implementation
of this act and of administrative law as we know it today. They deal with
the way the state and agencies act in relation to the private sector and
to interest groups’ lobbying, and all of them are statecentric. These are
pluralism, public-choice theory, and republican theory.?! Indeed, the
major theoretical underpinnings of administrative law assume (incor-
rectly) that the market and the state are separate worlds. (We have em-
phasized their interaction and integral intertwining.) Pluralistic theorists
see the outcome of state legislative and regulatory action ultimately as
the product of voluntary interaction among autonomous interest
groups.?? From this interaction solutions to problems emerge that are in
the public interest. Public-choice theorists, on the other hand, posit a po-
litical marketplace, not unlike the economic marketplace, where power-
ful groups demand legislation or regulation that is ultimately supplied by
legislators and regulators. Many of these theorists even reject the notion
that there is something that can be called the public interest.?> Republi-
can theorists see legislative and regulatory outcomes as the products of
a deliberative process in which a public interest can be defined and
achieved.?*

All of these statecentric theories are designed to account for the way
state actions come about, at the legislative and the regulatory agency lev-
els. Agencies are set squarely in the state sphere, but as a guide to admin-
istrative law, this map is now incomplete. The “province of administra-
tive law,” as we have seen, also includes administration by private enti-
ties and hybrid public/private bodies, such as federal corporations.?’ The
relationship of the market to the state in such bodies differs from that in
earlier notions that assumed a relatively clean division between the pub-
lic and the private. Rather than private interest groups persuading state
actors to undertake a certain course of action, public bodies themselves
now often determine who, when, and how to delegate public functions to
private actors. Private actors, either alone or in partnership with the state,
are important administrators and policymakers.?® States need them to
solve problems and compete effectively in the global economy, and pri-
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vate entities can now provide certain kinds of technical experience and
cost-effective management.

When one focuses on such mixes of public and private power from a
global point of view, it is apparent that the state’s role is changing as is its
relationship to global markets and the private sector. Privatized market-
oriented approaches to services and regulation raise theoretical questions
that go to the heart of the U.S. administrative process, requiring new
ways of understanding it as well as highlighting new risks that can arise
from a fusion of public and private mechanisms and values. For reasons
developed below, the risks of neocorporatism?” are significant. Its impact
on public law values and the democracy deficit are potentially profound.

The Globalizing State and the Risks of Neocorporatism

Corporatist theory involves several aspects of regulatory actions that are
relevant to our analysis of the democracy deficit and the potential for ad-
dressing it through law reform. First, corporatism denies the basic plu-
ralist idea that policy emerges from the free and voluntary interaction of
multiple interest groups. It, in effect, advocates government bargaining
with selected, representative interest groups or “peak organizations”
with subsequent deal making among those groups with respect to public
policy in key areas.?®

Corporatist theory holds that during the bargaining that ensues, the
state is operating with a public-interest goal in mind. It is not a captured
entity, but an independent player with a very important seat at the policy-
making table.?’ Thus the state does more than simply reflect the sum total
of the preferences of its constituents, but rather seeks to assert its view of
the public interest in the course of bargaining.

As a result of these state approaches, corporatist theory holds that the
state is, by definition, elitist—democratic neither in purpose nor result.
From a corporatist perspective, the state enters into bargaining in an at-
tempt to avoid confrontation and to maintain a politics of accommoda-
tion. For this degree of consensus to occur, however, normal political
processes are usually sidestepped or undermined. Traditional democratic
processes are replaced by technocratic and managerial solutions.3°

Each of these three aspects of corporatist theory describes an impor-
tant aspect of the current globalizing state, especially in privatized con-
texts. Neocorporatism also illustrates clearly the risks to democracy in
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globalization. Correspondingly, it underscores the importance of admin-
istrative law as a context where hybrid approaches to government are
forged. While it might initially seem that the idea of peak organizations
is foreign to U.S. politics, given the wide diversity of views and groups
that exist, the reality of the administrative process in the globalizing state
has become quite different than it may appear. Once issues are funneled
through an administrative process, there is usually a significant drop-off
in the number of interest groups with the resources necessary to partici-
pate and, therefore, capable of influencing agency decisions. Those that
can persist are, in some sense, like peak organizations. They may not have
been chosen or selected by the government, but neither are they infinitely
diverse. Peak organizations, as such, are not at all typical in the United
States, but the economic discourse that increasingly dominates regula-
tion, and provides the raison d’etre for privatization, narrows the policy
choices in such a way that any participating group must “speak” the same
language as, in effect, a prerequisite to admission. In short, there may be
no peak organizations per se, but the discourse the key players engage in
is so economically oriented and focused that a distinction between certain
selected groups and those that now, in fact, participate is one without a
difference.

In most privatization contexts involving contracting out, the number
of parties involved is small. Often, for example, just two or three major
corporations realistically compete to manage prisons.?' Once one of these
contractors is chosen, as is true in many contractual arrangements, long-
term relationships are likely to develop, threatening to diminish even fur-
ther the actual number of bargaining parties at the table in the future. As
Paul Craig observes, “A mutually dependent bargaining relationship
emerges between government and the corporate sector, in which favor-
able policies are traded for co-operation and expertise.”3? Alan Cawson
refers to these effects as “the growing inter-representation of the public
and the private spheres.”33

The globalizing state needs not only the political support of only cer-
tain groups as well as their know-how and expertise to carry out tasks in
cost-effective and, ideally, politically uncontroversial ways. The reliance
of the state on the market for these ends make the state to some extent
dependent on private interests, as Cawson goes on to note: “the crucial
concept is that of public policy as the outcome of a bargaining process be-
tween state agencies and those organized interests whose power in the po-
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litical marketplace means that their co-operation is indispensable if
agreed upon policies are to be implemented.”3*

The relationship of private technical expertise to the states’ efficacy
suggests another neocorporatist element in governance at the domestic
level. While technical expertise constitutes an important mode of state le-
gitimation, economic discourse alone may narrow substantive debate so
as to call that legitimacy into question. This is especially the case in rela-
tion to social services where significant noneconomic values are at stake.3’
When efficiency values are defined solely in terms of accountability mea-
sures as legitimizing devices, without an opportunity to temper often
short-term economic goals with noneconomic values, technocracy
“mask([s] ideological choices”3¢ that should be subject to public debate.

The need for the state to enter into bargaining arrangements as a
means of achieving realistically enforceable contracts is indicative of the
current limits of direct command-control regulations. Those limits go be-
yond the scope of the deregulation movement. As noted above, global-
ization restricts a state’s regulatory options in various ways, not the least
of which is that some industries can move production around the globe
relatively easily, avoiding certain costs, and often affecting local politics
and employment opportunities in the process. The territorial fixity of the
state is a bargaining disadvantage in that capital can easily slip beyond
the limits of state jurisdiction—though it can also be an advantage in at-
tracting foreign capital. Corporations are freer to reject the political costs
of doing business in any one jurisdiction if they can move production
around the globe relatively easily.?” Furthermore, as the funding of agen-
cies decreases, effective enforcement of the agency regulations increas-
ingly requires the cooperation of the regulated.’® There are simply not
enough staff and resources to enforce regulations that seemingly under-
cut a company’s basic economic goals and make the achievement of the
regulatory outcomes sought more costly than the company believes they
need to be.

Whether or not corporatist theory adequately accounts for the rela-
tionship of the government to interest groups, from a theoretical stand-
point, the implications of any parallels should raise serious concerns re-
garding the new private public sphere, especially when social services are
involved. The activities of private providers regarding prisons and wel-
fare, for example, clearly have important public dimensions no matter
what label we place on the service providers involved.
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The province of administrative law must be broad. Taking account of
the global context in which administrative law now functions must mean
theorizing afresh the nature of pluralism and republicanism in relation to
the administrative process. It is possible to conceive of privatization and
democracy in terms of the classical theories, such as pluralism and re-
publicanism, as but one technology of marketization among others, and
as one deliberative process among others. As indicated above, though,
pluralism and republicanism as currently framed imply a territorialized
state, and indeed a nation state that contains all the prospective partici-
pants. They also imply that these participants are on more or less equal
footing before the state.

As currently framed, these theories cannot account for the highly am-
biguous line between the public and private sectors in practice, nor the
extent to which key industries or even individual companies might figure
in a government’s policy planning. It would be naive to imagine that such
fusions did not exist, or to imagine that they were not necessary. Absent
democratic checks, the current scenario appears to be evolving in a way
reminiscent of corporatism, at least to the extent that public-private part-
nerships are now at the very core of the state’s self-legitimating practices.
My recommendations for addressing the democracy deficit are aimed not
at rolling back the clock but at acknowledging the current state of affairs
and exposing that fusion at the core of government to democratic proce-
dures and open political debate. In this way, administrative law can play
a vital role in the new governance structures and processes now taking
shape, ensuring opportunities for individuals, in their capacities as citi-
zens, to participate in the decisions that significantly affect their lives and
the communities of which they are a part. It can and should involve the
application of public-law values to private actors and the creation of in-
formal approaches to ensure that a multiplicity of voices can be heard and
that noneconomic values as well as monetary costs are considered. It
often falls to Congress to initiate these statutory procedural reforms, but
Congress itself can also play an even more direct substantive role when it
comes to governing globalization, as I shall discuss below.

Emerging Issues for a New Administrative Law

Privatization has been one of the primary forms of marketization in the
United States. Some proponents of the trend might say that there is no
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great trade-off for democracy if snow removal shifts from a city garage to
a private contractor or even if a publicly operated prison is now managed
by a for-profit private corporation. But the fact that such trends in man-
agement are driven by global processes assures us that a larger transfor-
mation is underway. The connection between the relatively minor exam-
ple of snow removal and the more significant change in approach to pris-
ons or welfare is in their common reference to globalization and the
structural aspects of their insulation from the public.

Democracy requires more than just market forces and outcomes. It in-
volves and requires more than representation and a chance to hold pub-
lic officials accountable through the ballot box.3 Legitimacy comes in
many forms and through many forums. Administrative law can facilitate
the creation of multiple arenas for policy discussion for the ongoing mon-
itoring and revising of contracts. Focusing on the democracy deficit
brought about by globalization does not mean that the traditional legiti-
macy arguments so common in administrative law are the only relevant
arguments.*? In fact, the major difference between legitimacy concerns
expressed in traditional public law terms and today’s concerns is that
nonstate decision makers must now be accounted for. We have moved
from old questions concerning the proper role of judges as opposed to
legislators to new questions as to whether policy making will leave room
for any public input at all. It is not just a connection with an elected
official that matters. What matters more are opportunities for interested
individuals to have input in policy-making processes generally as well as
in the specific instances that may affect them directly. Again, I emphasize
that law enables a public conversation about what kind of society we
wish to be.

Beyond traditional notions of electoral accountability, democracy re-
quires the means by which issues can be drawn, information shared and a
meaningful politics created. This involves multiple public forums as al-
ready noted. Legitimacy requires more than a process designed simply to
“check up” on those in positions of responsibility, to see if they are doing
their job. It also involves creating the kind of information necessary for
citizens to understand the issues involved so that a real debate can ensue
and new ideas can be suggested. Administrative law can and should play
an important role in making forums available to consider and assess new
approaches to issues considered not only by public agencies but by pub-
lic/private hybrids as well. The public/private distinction should not shield
decision-making processes unduly from opportunities for participation
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and the articulation of values and points of view that enrich our politics
and, indeed, make meaningful political discussion possible.

Closely related to these democracy concerns are questions of citizen-
ship. Quite apart from the decision makers involved, how do we concep-
tualize those affected by these decisions? In addition to being citizens, in-
dividuals are increasingly treated as consumers, customers, and clients, as
well. Each of these labels (citizen, customer/consumer, and client) carries
a different expectation with regard to individual and collective responsi-
bility for the provision of services. At what point does the convergence of
market processes, private decision makers, and individuals as consumers,
customers, or clients actually undercut our ability as citizens to engage in
the broader kinds of participation necessary for a vibrant political
process?*! It is important that the legal discourses triggered by the pub-
lic/private distinction do not undercut or mask the role that citizens need
to play.

A third, related set of issues for the new administrative law involves
conflict-of-interest concerns. The statecentric aspects of traditional ad-
ministrative law have focused primarily on public administrators. When
it comes to conflict questions, the law asks questions such as whether
there was a personal economic interest tied to the decision involved,*? or
inappropriate ex parte*3 contacts, or whether there was undue bias on the
part of the decision maker.** Economic gain is a particularly relevant cri-
terion when applied to some forms of privatization, where the decision
makers involved are chosen in part because of the incentives provided by
their duty to try to make a profit. Clearly, to obviate this problem, the pa-
rameters of the delegated task must be set forth with clarity. Delegation-
like doctrine requirements can and should surface in this context, since it
can only be assumed that a private-prison provider will want to carry out
its duties in as profitable a manner as possible. To assure that this does
not include riding roughshod over prisoners’ rights, legislative and con-
tractual detail is necessary. Such an approach can thus eliminate a finan-
cial conflict by making clear the challenges the contractor must meet be-
fore any profit is possible.

In contexts covered by the APA, conflict questions turn largely on the
nature of the proceedings involved. Are they adjudicatory or legislative?
Such a discourse normally would not apply in privatized settings. Private
providers are implementing public policies but, of course, new policies
and approaches inevitably emerge in the dynamic contexts in which they
operate. Moreover, there are some new, deregulated markets in which pri-
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vate bodies and private actors now make decisions with significant pub-
lic implications. This clearly is one of the lessons of the Enron debacle.*®
More specifically, private providers of public services must keep the profit
motive in mind; that is their obligation to their shareholders. Yet, public-
policy concerns may require approaches, actions, or the sharing of infor-
mation in a timely fashion that might further some public goals but in-
crease private costs. What are the conflict-of-interest requirements of
such participants in these contexts? The very natures of public and pri-
vate enterprises differ. The profit motive can be a good incentive, but, in
public settings, it is not the sole goal, and it can conflict with other val-
ues. Indeed, what happens when market-oriented, bottom-line consider-
ations drive decisions that adversely affect human rights? A private-
prison provider may have more incentives to construe as narrowly as pos-
sible the due process or Eighth Amendment requirements of the
Constitution, even assuming they apply fully in a private setting.*® Can all
such matters be dealt with specifically before they arise, by statute or con-
tract, without unnecessarily burdening public/private decision-making
processes?

Reforms

The risks of neocorporatism and the changing relationship of the market
to the state suggest various reforms. Engaging in the process requires an
understanding of the pluralistic aspects of the law developing in various
privatization contexts,*” but at the same time it also requires recognizing
the need for basic democratic values. Democracy and neutrality are es-
sential for the legitimacy of any regime with broad public significance;
this is particularly true with regard to social services involving the poor,
welfare recipients, and prisoners. By definition, welfare recipients and
prisoners fall outside the opportunity structures of the normal economy.
But quite apart from giving rise to demands for transparency, participa-
tion, and fairness in such contexts, privatization may be nothing short of
a quiet revolution in how to cope with public problems.*® The Adminis-
trative Procedures Act of the twenty-first century must find ways to en-
sure that the values of administrative law remain relevant. To accomplish
this, I suggest beginning with three basic federal administrative reforms,
each addressing one of the three aspects of democracy deficit discussed
earlier.
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First, it is important to recognize that the public or private label we
place on an actor wielding power over others is less important than the
power relationships that are established. To this end, we might take a
page from the United Kingdom’s approach to natural justice questions.*
Due process procedural protections apply to powerful entities, whether
or not they are state actors. Procedural protections also should be de-
signed to assure that there is a flow of information about the operation of
hybrid partnerships and the creation of a meaningful politics. A twenty-
first-century APA should apply to some private actors, as well as the state,
particularly when private actors have significant power over the con-
stituents with whom they deal and when they are engaged in public func-
tions. Extension of the APA does not mean that the same procedures must
be used that were devised for a different era, or that we should overjudi-
cialize hybrid arrangements. Indeed, information flow and the ability of
good information to create a politics around an issue is a crucial reform
as well. Extending the Freedom of Information Act at least to those pri-
vate entities engaged in providing services previously provided by gov-
ernment is an important first step. Moreover, informal administrative
procedures, as opposed to adjudication, for example, may be all that is
necessary to put this information to good work.

At the same time, there are other APA provisions that remain relevant,
and should be amended. The contracting-out provision in section 553 is
a prime example.’® Contracts used to outsource social services to the poor
or to manage private prisons should be viewed as rules, subject to notice
and comment, and as the beginning of a process, not the end of a private
negotiation. As I have argued elsewhere,’! contracts of this kind are part
of an evolving process of governance, not the final result of private nego-
tiations. Input on a regular basis is necessary if citizens are to have a
meaningful role in the policy-making process. If policy questions arise
within the framework of the contract involved, the flexibility necessary to
react to them on the part of citizens should exist. Contracts need to be
open to such change if participation is to be meaningful.

Moreover, the informal rule-making provision of which the contract-
ing provision is a part can be used to broaden considerably both the scope
of our domestic perspective and the range of participants involved. Ad-
ministrative rule-making processes should include an explicit direction to
consider seriously the global implications of proposed rules, similar in
principle to the National Environmental Policy Act (NEPA) and its re-
quirement that the environmental consequences of governmental actions
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be assessed and analyzed. There should, in effect, be a global NEPA state-
ment attached to informal rule-making procedures. This would not only
encourage participants to indicate the transboundary effects of a rule but
also provide a domestic forum to raise the issue. The participants in-
volved might very well come from parts of the world likely to feel the
brunt of the action considered. For example, when the tobacco compa-
nies were considering entering into a settlement in which they retained the
right to market their products freely in the developing world, it might
have been useful to consider the worldwide implications on health such
action would have and to do so at the source, so to speak.

Many conflict-of-interest concerns can be addressed in terms of con-
tract reform. Not unlike the constitutionally based delegation doctrine,
requiring legislative standards to guide agency discretion, there must be
a level of specificity in the contract involved sufficient to make clear the
obligations of the provider; to ensure that some efficiencies are not
achieved for the wrong reasons, such contracts should specify not only
what must be accomplished but also how. Administrative law also
needs to further the development of new approaches as well, beyond
the extension of well-known procedural types of protections. One ap-
proach to conflict-of-interest problems is to involve third parties as au-
ditors in various contexts. What the Government Accounting Office
(GAO) does for public policies might be duplicated by private-group
certification of the private delivery of social services. For example, as
Robert Fischman has noted, “Market certification of sustainable forest
management is a new development of the past decade.”’? Professor Fis-
chman describes the Forest Stewardship Council (FSC), “an indepen-
dent, non-profit coalition of environmental groups, citizens, economic
development organizations, and the timber industry” who sponsor pri-
vate audits of forestry practices.’®> Providing information and the op-
portunity for input and dialogue by a variety of private parties deeply
concerned with all of the issues, economic and environmental, can help
further a relatively unbiased approach to policy making. An outgrowth
of the Enron debacle is the regulation of accounting firms for conflict-
of-interest concerns, but this problem transcends accounting per se. The
principles developed in the context of the Sarbanes-Oaxley Act ought
to be extended to cover the kinds of conflicts that arise in the hybrid
partnerships we have been discussing. Congress should not overlook
this significant area of governance as it seeks to reform the accounting
industry.
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Privatization at the State Level

State legislatures have been much more actively involved in governing pri-
vatization than the Congress. Indeed, individual states take various ap-
proaches to the privatization issue in general, subjecting private service
providers to differing degrees of public accountability. Some individual
states have become more involved in the privatization of prisons than in
the privatization of possibly any other public service. “By the end of
2000, there were 87,369 state and federal prisoners in private detention
facilities in the United States—6.3% of all state and federal prisoners,
and 22.7% more than in 1999.”>* Most states have statutes regarding the
privatization of prisons, some allowing and encouraging them, some ban-
ning their use altogether.’® Currently, thirty states (as well as Puerto Rico
and the District of Columbia) have contracts with private prisons for the
housing of state prisoners.’® Several states (for example, Delaware, Ne-
braska, and New Mexico) have statutes allowing for prison privatization
but do not have any contracts with private providers.’” Other states (such
as lowa, Maryland, and Minnesota) have private-prison contracts with-
out any specific statutory authorization for such contracts.’® Many states
also have general privatization statutes covering the privatization of any
service. These various statutes reflect a variety of views towards privati-
zation. For example, Colorado’s privatization statute provides that “it is
... the policy of this state to encourage the use of private contractors for
personal services to achieve increased efficiency in the delivery of govern-
ment services.”%? At the other end of the spectrum, the Massachusetts pri-
vatization statute states that the legislature “hereby finds and declares
that using private contractors to provide public services formally pro-
vided by public employees does not always promote the public inter-
est.”® The danger of statutes like Colorado’s is that they implied by stat-
ing as fact the contentious issue of whether private providers are more
efficient; the statute encourages a finding that private companies would
more efficiently provide any service. This statute can operate as a pre-
sumption that privatization is in the public interest, which may stifle de-
bate on any individual privatization decision.

In order to illustrate how public values can be applied to private ac-
tors, it is helpful to look at the statutes involved in the privatization of
prisons because of both the large number and the variety of such statutes.
They are illustrative of the ways in which states attempt to create “global
currency”—in effect, the price government is willing to pay to remain
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economically competitive.®® The most common form of currency is
money, generated from the provision of fewer or more efficiently pro-
vided governmental services or both, from lower taxes, from lower reg-
ulatory costs, as well as from investments in the infrastructures and
human capital necessary to create, stimulate, and sustain economic
growth.6?

Not all forms of global currency are legitimate. For example, allow-
able trade-offs for cost cutting in privatizing prisons should not include
deprivations of private prisoners’ constitutional rights.®3 Similarly, if
global currency is generated by economic decisions with short-term gain
but foreseeable, long-term costs, and information about these trade-offs
was not given in a useful way to the affected public, legitimacy problems
may arise.®* Child labor,® slave wages,’® and unsafe working condi-
7 are also arguably illegitimate forms of global currency. They all
provide a competitive advantage to a particular location and individuals
associated with it, but at a cost borne by people unable to fully choose for
themselves or unaware of the true costs of the bargain being struck. For
example, the costs of a toxic dump may not be fully apparent to those
most likely to bear them (i.e., local residents), or they may have little or
no effective power to resist them.®®

tions®

As I stated in chapter 3, there is a continuing debate about whether pri-
vate prisons offer any real cost benefit at all. It is common, however, for
statutes to require a minimum-percentage cost savings from private-
prison operators.®” The Colorado statute explicitly allows private
providers to adjust worker wages and benefits: “[t]he general assembly
recognizes that such contracting may result in variances from legislatively
mandated pay scales and other employment practices that apply to the
state personnel system.””? In contrast, Washington, D.C., requires a pri-
vate provider to offer displaced workers a right of first refusal for jobs
with the private company, and further requires that the private company
comply with the government pay scale for six months.”* The D.C. statute
restricts a private provider’s ability to meet cost targets by hiring more
efficient workers or changing incentive structures; any required efficiency
gains must therefore come from the reduction of other costs. The Col-
orado statute, like many others, provides that “privatization of govern-
ment services not result in diminished quality in order to save money.””?
When privatizing prisons, however, an important question asks, whose
perspective provides the basis for measuring “quality”?



154 | The Implications of the Globalizing State for Law Reform

Accountability

One way to increase the accountability of private-prison operators is to
limit the length of the privatization contract. The Supreme Court recog-
nized this form of accountability in Richardson v. McKnight, where a
Tennessee statute limited a contract’s term to three years. The majority
stated that the firm’s “performance is disciplined . . . by pressure from po-
tentially competing firms who can try to take its place.”’? Many states,
however, do not specify a maximum contract length; some statutes ex-
plicitly allow for long-term contracts. Arkansas, for example, states that
contracts with private prisons “may be entered into for a period of up to
twenty (20) years.”’* On the other end of the spectrum, Ohio provides
that a contract “shall be for an initial term of not more than two years,
with an option to renew for additional periods of two years.””> Shorter
contracts increase the potential frequency of public input into the process,
which would ideally be encouraged before contract renewal takes place.

A problem with the Court’s praise of the short term provided by Ten-
nessee law is that it assumed that there would be a number of firms avail-
able in the event the private provider fell short in its performance. The ac-
tual competitiveness of the privatized-prison industry, or lack thereof,
however, is reflected in its oligopolistic nature. As of December 31, 1998,
over 76 percent of the private prison capacity was controlled by just two
companies: Wackenhut Corrections Corporation and Corrections Cor-
poration of America.”® When states privatize they must realize that the
benefits of any marketlike effects are concentrated in the period before a
contract is entered: “The distinctive feature of contracting out is the ele-
ment of ex ante competition—competition for the market as opposed to
in it.””” The imposition of long contracts between states and prison
providers is likely to further concentrate the industry, by providing fewer
opportunities for new companies to enter a market with a very limited
number of potential customers.

In addition to the accountability-increasing feature of having a short
potential contract period, Tennessee also provides that any private prison
“must agree that the state may cancel the contract at any time after the
first year of operation, without penalty to the state, upon giving ninety
(90) days’ written notice.””® This provision encourages the state to over-
see the running of any private prison more closely, because the delegation
can easily be reconsidered. Private groups who are interested in the pri-
vatization of prisons also have an incentive to monitor the private
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provider more closely, because at any time after the first year, they can
lobby the state to rescind the contract if it becomes apparent that a dif-
ferent provider (either public or private) would be preferable.

Another important issue for accountability is what entity actually
makes the contract to privatize, and what involvement other actors have
in this process. To the extent that contracts become immutable, often
even to later legislatures, it is important that the participation of the pub-
lic and the public’s representatives be maximized as early in the process
as possible. Tennessee’s statute provides a complex contract-approval
procedure involving several individuals and entities, but makes no provi-
sions for the input of the general public.”” The statute must be approved
by the state building commission, the attorney general, and the commis-
sioner of correction.’? Additionally, all proposals are reviewed by two
legislative committees, which can make comments to those responsible
for approving contracts before such approval takes place.’" All approved
and proposed contracts are then sent to the state and local government
committees of both the Senate and the House.®? While this procedure in-
volves various members of the legislative and executive branch, it does
not provide opportunities for the public to affect these officials’ decisions.
At least the privatization procedure involves members of both the execu-
tive and legislative branches, and includes legislators themselves, who are
often very accessible to public input. In Idaho, the decision to enter into
a contract with a private prison provider is left solely to the state board
of correction, not unlike at the federal level;®3 most of the public would
not know whom to contact to affect potential privatization contracts, or
whom to hold accountable for the decisions of the board.

While several privatization statutes, such as Tennessee’s, provide for
some participation from the legislative branch in the contracting phase,
few suggest any method for direct involvement from the public. One of
the few states to specifically call for a public hearing does so in a statute
covering all forms of government privatization. Montana requires an
agency to form a privatization plan before any state program can be pri-
vatized. Additionally, Montana law makes the following provisions:

The privatization plan must be released to the public and any affected
employee organizations and must be submitted to the legislative audit
committee at least 9o days prior to the proposed implementation date.
At least 60 days prior to the proposed implementation date, the legisla-
tive audit committee shall conduct a public hearing on the proposed
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privatization plan at which public comments and testimony must be re-
ceived. At least 15 days prior to the proposed implementation date, the
legislative audit committee shall release to the public a summary of the
results of the hearing, including any recommendations of the committee
relating to the proposed privatization plan.?*

Public hearings produce little benefit, however, if the public is not pro-
vided with adequate information with which to make informed sugges-
tions. Kentucky law requires the production of information necessary for
the public to make informed decisions about the quality and value of pri-
vatized services.

The private provider shall develop and implement a plan for the dissem-
ination of information about the adult correctional facility to the public,
government agencies, and the media. The plan shall be made available to
all persons. All documents and records, except financial records, main-

tained by the private provider shall be deemed public records. . . .%

Kentucky does not rely solely on voluntary disclosure by the provider to
amass information on the functioning of privatized prisons. The legisla-
ture has also required that “[t]he department shall annually conduct a
performance evaluation of any adult correctional facility for which a pri-
vate provider has contracted to operate. The department shall make a
written report of its findings and submit this report along with any rec-
ommendations to the private provider and the Legislative Research Com-
mission.”3¢ The prison privatization provisions create a large amount of
data and attempt to transmit most of the data to the public. They do not,
however, provide any mechanism for the public to participate in the pri-
vatization decision, nor do they limit the length of contracts, nor include
most of the concrete requirements for the actual running of the prisons.
Given their cost-savings requirements, private providers bring eco-
nomic interests to service delivery that public providers might not. For ex-
ample, if a provider is not required to educate prisoners in an attempt to
reduce recidivism, private prisons might theoretically have an incentive to
actually increase recidivism (and thereby increase their potential “mar-
ket”). Michigan, in its statute allowing the privatization of juvenile-cor-
rection facilities, mandates that private providers of prisons require pris-
oners without high school degrees to receive a general education
certificate (GED).?” Colorado requires that private providers guarantee
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education services (and other services including dental, medical, psycho-
logical, diet, and work program) of at least as high quality as public pris-
ons.%® However, Colorado’s provision does not provide any specific, con-
crete standards by which a comparison of quality can be judged.

Statutes that clearly specify required elements of any prison privatiza-
tion contract are preferable to those that establish few (or no) concrete
requirements of the private entity in such contracts. In contrast to con-
tract provisions, statutory language is readily accessible to the public; al-
most all of a state’s statutory law can be located, free of charge, through
the state’s homepage.?’ Additionally, even if the public cannot comment,
legislative sessions are often open for the attendance of interested indi-
viduals (the Colorado General Assembly website allows the public to lis-
ten to the proceedings in the state House and Senate, even including com-
mittee meetings).”® Additionally, incorporating contract terms into a
statute allows interested groups to focus their efforts on the design of
every privatization contract in the state; trying to influence each contract
individually (even if the group would be notified before a contract was
finalized) might often prove to be too taxing on an interested group’s or
individual’s resources. Finally, legislatures are directly accountable to the
public through elections, while entities such as state corrections boards
are not.

Several prison privatization statutes create new commissions to over-
see prison privatization; one of the most detailed statutes creating such an
entity was passed in Florida.”! The Florida statute created “[t]he Correc-
tional Privatization Commission . . . for the purpose of entering into con-
tracts . . . for the designing, financing, acquiring, leasing, constructing,
and operating of private correctional facilities.”??
made up of five members appointed by the governor; four of the members
must be from the private sector and none may be employed by the De-
partment of Corrections.”® There is some democratic oversight of the
commission: it is required to report to both houses of the legislature
yearly “on the status and effectiveness of the facilities under its manage-
ment.”?* The statute provides no mechanism, however, for direct public
input in the commission’s decisions. Given the immense power of the
commission over decisions to privatize prisons as well as the limited scope
of its duties, the commission would appear to be in a particularly good
position to benefit from public input. Hearings before the commission
would be necessarily focused, and only truly interested members of the
public would be likely to contribute. Additionally, in light of the required

The commission is
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reports to the legislature, the public already has access to information
necessary to make informed contributions to the commission’s decisions.

One way to ensure that states’ contracts with private prisons meet cer-
tain minimum standards of accountability would be for Congress to es-
tablish uniform standards for the delegation of this public function to pri-
vate entities. Congress could also subject private operators in all states to
information-provision requirements similar to those provided in Ken-
tucky. Even if the states would welcome such national standards, the
Supreme Court’s decisions in Morrison and Lopez would seem to imply
that national standards in this area might raise constitutional questions.
To the extent that national standards could be set to restrict only uncon-
stitutional deprivations of prisoner’s rights by the state, however, Con-
gress’s legislation should easily be upheld under the Fourteenth Amend-
ment. In finding the Violence against Women Act (VAWA) unconstitu-
tional, the Court emphasized that the Fourteenth Amendment could be
used to correct unconstitutional behavior only by the states, not by indi-
viduals.” While any unconstitutional activity would arguably consist of
the activities of private actors (the prisons), states still retain the ultimate
responsibility for ensuring constitutional treatment of prisoners, and
Congress should be permitted to guarantee that states do not permit un-
constitutional actions by private-prison providers.

Revaluing Global Currency

Global currency is created not only by various attempts on the part of the
federal government and individual states to lower their regulatory costs
through the use of privatization and public/private partnerships. Labor
costs are also a key element when it comes to global competition. Priva-
tization in general, and prison privatization in particular, often results in
the removal of employees from the state workforce. This often means that
privately employed prison guards (often the same guards who were em-
ployed by the state) receive lower wages and benefits. The federal mini-
mum wage law has long been a source of debate nationally. The unwill-
ingness of the Congress to address this issue in a meaningful way has trig-
gered a variety of state and local reforms aimed at controlling just how
much global currency is created in the context of low-wage jobs. The last
increase in the federal minimum wage occurred in 1997, when it was in-
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creased to $5.15 per hour. Even after this increase “the real buying power
of the minimum wage after adjusting for inflation was still 30 percent
below its peak in 1968.”%°

Despite the reluctance to raise the minimum wage of the federal gov-
ernment, which arguably is responding to competitive pressures aimed at
keeping the cost of labor as low as possible, the majority of Americans
consistently support raising federal wage levels.”” Democratic pressures
to increase the minimum wage, largely frustrated at the federal level, re-
sulted in a movement to create local minimum-wage—often called “liv-
ing-wage”—Ilaws in the 1990s. The first city to pass a living wage law was
Baltimore in 1994. A major impetus for the passage of Baltimore’s law
was the privatization of government services: “Baltimoreans United in
Leadership Development (BUILD) . . . noticed that many people they
served in food banks they operated in churches worked full time in pri-
vatized city jobs that once paid decently. . . . BUILD . . . thus focused on
raising wages for city contractors, partly to discourage privatization
based on wage cutting.”?® There are currently close to ninety living-wage
laws in effect in the United States, including such laws in nine of the
twenty largest American cities.”” Many cities are considering minimum-
wage laws;!% San Francisco is considering a city minimum wage even
though California has a state minimum wage.'?! At the same time, sev-
eral states (and some cities) are enacting provisions to prevent the estab-
lishment of local minimum-wage rates.'%?

There are many arguments about the benefits or costs of local mini-
mum-wage bills; for example, there is extensive debate about whether
such laws raise or lower poverty and unemployment.'%3 These arguments
are beyond the scope of this book, except with respect to the benefits of
allowing local citizen participation concerning these issues. I thus focus
on the structure of living-wage laws and analyze how these laws attempt
to deal with privatized companies while preserving as much global cur-
rency and democratic accountability as possible.

As mentioned above, the first living-wage law (in Baltimore) was
passed, in part, in response to the downward effect on wages from priva-
tization. Most of the cities that have passed living-wage laws restrict their
scope to one or more of three basic categories of employers, all of which
have heightened connections to the city: firms receiving some form of
business assistance from the city; city contractors and subcontractors;
and municipal employees.!%4
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Living-Wage Laws

One of the primary arguments for living wages is that they actually re-
duce the costs of local government by lessening the need for the provision
of public services. When the state contracts out the provision of services
and does not require the payment of a “living wage,” the increased costs
of supporting a private employee can fall on the taxpayers indirectly
(through increased Medicare and food-stamp costs) rather than directly
through salary provision. These costs to the city, it is argued, are not
reflected in the bidding process for city services; consequently, such bids
do not reflect the true cost of privatization. Many living-wage ordinances
set two wage levels, one for employers who provide health insurance and
a higher one for those who do not.'% The difference may attempt to take
into account the increased burdens on the city of residents who do not
have health insurance.

One argument against local minimum wages specifically argues against
this form of citywide wage control because of negative externalities for
other cities. Both Florida’s and Tennessee’s state laws prohibiting local
minimum wages argue that such laws “threaten to drive businesses . . .
out of the state in search of a more favorable and uniform business envi-
ronment.”'% While Tennessee’s law applies to all employers, Florida’s
still allows local minimum wages for employees of the subdivision itself,
contractors with the subdivision, or employers receiving a direct tax
abatement from the subdivision.!%” Florida’s exemptions make sense even
if one accepts the negative effects of living-wage ordinances, because
“contractors can’t flee, and businesses leasing city lands are likely stuck
on those locations.” %% These types of employers are thus much less likely
to change locations and thereby alter the employment market across the
state. Additionally, there is an argument that a city’s interests in regulat-
ing the wage rate of employers in one of the three categories exempted
under Florida law is appropriate because of the extensive government in-
volvement in these areas. The argument that cities should not become in-
volved in this issue because living wages distort the market loses much of
its force when the market has already been distorted by, for example, a
direct tax abatement from the city to the company in question. Addition-
ally, the public has a much stronger interest in dictating the wages paid
by companies that receive their revenue directly from the public’s tax dol-
lars than it does in affecting the wages of employers in general. Whether
such laws are a good idea or not, the public should be allowed to affect
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the way private employers treat their employees when the public is in ef-
fect paying those workers’ salaries through the awarding of a public con-
tract.

There is also an argument that living-wage ordinances actually in-
crease stability for employers once they are enacted, contrary to the as-
sertions of the Florida and Tennessee bills. Many of these ordinances
index the level of the living wage to the poverty level; for example, Mil-
waukee requires employers to pay an employee at least enough to reach
the poverty line for a family of three.'®® This type of ordinance provides
for a gradual raising of an employee’s salary, as contrasted with the spo-
radic increases of a relatively larger magnitude that occur when the fed-
eral minimum wage is increased. Indexing also arguably makes govern-
ment more accountable, because it allows a citizenry that supports a liv-
ing wage to make such a wage the status quo, but it still permits
opponents to repeal such an act through normal democratic processes.
Without indexing, opponents of minimum wages need only to prevent the
passage of subsequent minimum wages and let inflation (and increases in
the federal minimum) erode the effect of living wage legislation.

Living-wage laws embody issues and approaches not unlike those at
the federal and international levels. Race-to-the-bottom concerns arise, as
do competitive issues and the ability to retain investment in one location
when labor costs may be lower in other locations. These issues are very
much at the heart of the World Trade Organization’s agenda—a prime
connection between domestic law and politics and the transnational
sphere. Effective public involvement is necessary, as the next section ar-
gues, at the international level as well.

International Harmonization and Domestic Law

Earlier in this book,'° I argued that an adequate analysis of the domes-
tic democracy impact of international organizations such as the WTO re-
quires that we examine them as integral to domestic legal processes (in-
cluding administrative processes). I propose that the best likelihood for
enhancing democracy within the WTO is by extending the values of the
APA to the WTO context. What are the prospects for extending the
“APA-like” values into the world trade scenario? The answer to this ques-
tion would involve shifting attention from post hoc compliance issues to
the much earlier stages in the decision-making processes when a dialogue
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on how best to mesh domestic law making with likely WTO requirements
can take place within domestic political institutions. Of course, the earli-
est points of political intervention are the treaty negotiation stage and
later, when the treaty is presented to Congress, where fast-track legisla-
tive processes are now involved. Those are important elements of the
larger picture, but for my purposes, it is the context after treaty negotia-
tion and congressional approval that I will focus on, since I am especially
interested in the creation of forums for communication and contest that
might take prior and potential WTO rulings into account. A good place
to start is with the harmonization of rules that agencies seek to undertake
when conforming to the impact of WTO decisions, current and potential.
Can we avoid the rubber-stamp quality of the administrative process at
this stage?

I think we can, provided we see the domestic as being in dialogue with
the international and recognize that change is possible at both levels of
process. If domestic lawmakers realistically have little discretion after a
negative WTO ruling, they should use the discretion they have before-
hand in full awareness and anticipation of the emerging body of WTO de-
cisions and rules. In effect (to borrow from Stewart Macaulay)'!! they are
legislating in the shadow of the WTO, as is also the case when adminis-
trative agencies anticipate the potential mandates of the WTO in harmo-
nizing their own rules. Unlike the adjudicatory context of WTO panel de-
cisions, where a specific statute and a specific section of that statute is
being contested, prospective rules can be formulated in many ways, both
to avoid WTO problems and to achieve the substantive goals of the
agency involved. To the extent that, for example, the deregulatory effects
of some WTO applications can be resisted, those arguing for such an out-
come should have a voice in the process and can most meaningfully do so
in the democratic arenas provided for at the agency level. Indeed, it is
only within the APA process that conflicting viewpoints can, as they must,
join in argument. The participants should include other countries and
global NGOs so that all those relevant to the negotiation may, perhaps,
be able avoid a WTO challenge at a later date.

WTO issues can involve surprisingly local procedures; local groups in-
terested in the procedures seldom have the ability to affect their resolu-
tion. When the WTO generates a set of rules for harmonization purposes,
such groups seldom even know of them until a substantial draft already
exists. For example, the European Union has raised the prospect of open-
ing up publicly owned, non-profit water systems to private, international
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competition.!'? The United States has over 60,000 publicly owned and
operated water systems.!'® A decision to privatize such systems would
have a profound impact on numerous communities. Even if the possibil-
ity of water privatization occurring is remote, a process should exist that
formally makes known the policy proposals carried out “behind closed
doors” at the WTO. Preliminary comments should be solicited as early in
the process as possible.

Preliminary debates at the domestic level can help inform the WTO
should the dispute move to that level, but, more importantly, they would
constitute an important space for democratic input before the matter
“goes up,” as it were, to the WTO in a later compliance case. The range
of possible policy outcomes surely may be limited by an existing trade
agreement, but the issues likely to arise in advance of harmonization of
rules offer more flexibility than those that emerge after the fact, often
after intense litigation involving the particular words of a statute or rule.
Processes capable of providing for communication and, if necessary, a po-
litical space for contest and conflict, are in order and the time and place
for this political space can be those provided for by timely APA rule-mak-
ing processes. These processes should include representative views from
states likely to complain at the WTO level, and the negotiation and com-
promise processes should begin as early in the process as possible. There
should, in effect, be worldwide notice and comment possibilities.

Achieving such reforms requires the separation of democracy and sov-
ereignty. Sovereignty arguments alone are likely to lead to reforms that
exacerbate the already-existing democracy deficit both at home and
abroad; focusing on a more robust definition of democracy brings the
arena of reform “home,” so to speak, and the sovereignty issues are also,
at least in part, simultaneously addressed. This is particularly apparent
when we focus on agency harmonization of rules and equivalency and
mutual-recognition agreements. These are ideal arenas for the expression
of conflicting views by all relevant actors. To see this as an exclusively do-
mestic or an exclusively international process is to exclude some stake-
holders who should have a legitimate voice in the proceedings.

As Lori Wallach''* has shown, harmonization at the rule-making stage
also relies to too great an extent on international standards devised pri-
marily by private organizations without serious consideration of a range
of consumer and environmental viewpoints. Making such standards the
baseline for harmonization only adds to the democracy deficit. The end
result is not only a rubber-stamp procedural model at the WTO panel
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level but essentially a rubber-stamp model at the domestic rule-making
phase as well. It is at the domestic rule-making phase, in particular, that
domestic processes already in place, such as APA rule making (or an
amendment to the APA to take into account in a uniform way the process
necessary for the whole range of harmonization approaches from equiv-
alency to mutual recognition agreements), can create a transparent forum
where more voices can be heard.

The American Bar Association (ABA), for example, recommends that
agencies should inform the public and periodically invite them to com-
ment on harmonization actions before they have advanced too far;
significant harmonization actions should also be referred to an advisory
committee and there should also be a public docket of documents and
studies available under the Freedom of Information Act on the more
significant rules involved.!

Shifting our focus to include domestic law-making trends when con-
templating reforms for the WTO does not necessarily make the prospects
for such reform any easier. The WTO context is not unlike, and indeed is
of a piece with, other seemingly purely domestic trends in administrative
law. Deregulation, privatization, and increasing executive authority in
economic affairs all privilege market processes and outcomes in ways that
obviate the need for various administrative forums for contesting indi-
vidual decisions in matters involving prisons, welfare eligibility, or men-
tal health. The flow of information after the deregulation of such social
services is also substantially limited. As we have seen, one important im-
pact of global processes and the economic competition and integration
they engender at the local level is the creation of various hybrid
public/private partnerships and new governance structures, including the
creation of new politics. From this standpoint, the distinctions between
public and private, between national and international, or between global
and local cannot be readily made. The governance fusions taking place
between government and the private sector require that domestic
processes be conceptualized in new ways that take the global economy
and its institutions into account and do not automatically substitute mar-
ket processes for those of administrative democracy. In short, the democ-
racy problems that we so readily observe at the international level can be
addressed, at least in some measure, at home.

To close the democracy deficit, we must invert the paradox of the
strong laissez-faire state thesis, whereby the public sector yields to the
market for the sake of defending national prosperity. For strong democ-
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racy, we must recognize that the international level is integrally connected
to the domestic level. The idea that these are two separate processes must
be abandoned. The very fact that separate international processes are in-
volved, however, means that the negotiations involved will inevitably be
entrusted to the executive branch of government. Herein lies another area
where courts and legislatures have traditionally deferred to executive dis-
cretion. Moreover, on a pragmatic level, one can persuasively argue that
the number of negotiators must be limited, if they are to be productive.
What will or will not be open to negotiation may need to be private in
order for negotiations to be maximally successful. But these natural,
pragmatic tendencies can be carried too far. More timely input from the
public need not foreclose negotiating positions; rather, it may raise issues
that should not be ignored. The perspectives provided by the public can,
in effect, help negotiations, not undermine them. More importantly, early
notice of proposed WTO agreements and the harmonization processes to
follow will make some issues controversial at an early stage, but this is at
it should be. The ABA proposals are a start and a step in the right direc-
tion. As Sidney Shapiro has argued, they should be made mandatory for
all participating agencies.!!®

Closely related to the impact of new agreements on domestic rules are
so-called equivalency agreements. WTO members are required to accept
equivalent regulations in foreign countries as satisfying their own regula-
tory requirements on a variety of issues. For example, the WTQO’s Sani-
tary and Phytosanitary Agreement states,

Members shall accept the sanitary or phytosanitary measures of other
Members as equivalent, even if these measures differ from their own or
from those used by other Members trading in the same product, if the
exporting Member objectively demonstrates . . . that its measures

achieve the importing Member’s appropriate level of . . . protection.!!”

WTO equivalency requirements can dramatically undercut democrati-
cally accountable domestic decision-making processes. The advocacy
group Public Citizen has explained how the Food Safety and Inspection
Service’s (FSIS) Salmonella testing procedure provides a good example of
how this comes about.!'® In response to several Salmonella outbreaks in
the United States, the FSIS in 1996 enacted a regulatory provision, under
normal APA procedures, to test for Salmonella in raw ground meat from
slaughterhouses.!"® The FSIS also provided that its own employees would
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perform the Salmonella testing on-site and sent the samples to govern-
ment labs.!2? Prior to the United States becoming a member of the WTO
in 1994, “[f]loreign meat inspection systems were required to have laws
and regulations, and sanitary and quality standards, identical to those of
the U.S., including those requiring meat inspectors.”!?! The FSIS, at a
1999 meeting (without prior public notice that it planned to declare other
countries’ procedures equivalent) found twenty-seven countries to have
adequate Salmonella testing procedures, among several equivalency find-
ings.'?? Twelve of these countries employ private labs for testing; ten per-
mit the slaughterhouse to take its own samples; and one, the Netherlands,
does not even test for Salmonella (instead testing for enterobacteri-
aceae).!?® Clearly, if FSIS wanted to alter its requirements in a similar way
for American producers, it would have been required to utilize the notice-
and-comment rule-making provisions of the APA. Despite the different
inspection procedures utilized by these countries, their products are not
only admitted into the United States but are also permitted to bear the
USDA seal of approval, implying to the consumer that the meat was gov-
ernment inspected.'* Moreover, even if a consumer was aware of the dif-
ferent standards in other countries, there is no country-of-origin labeling
requirement to give consumers control over the countries from which
they purchase meat. Under the 2002 farm bill, country-of-origin labeling
was supposed to commence in 2004; the time-frame for labeling was ex-
tended to 2006 in an omnibus spending bill “in the dead of night without
negotiation” less than seven months before it was to go into effect.'?’ This
suspension passed despite the fact that “[p]olls have shown overwhelm-
ing consumer support for origin labeling, which is already practiced by

many of America’s agricultural trading partners.”!2¢

Congress as a Site for the Governance of Globalization

Congress is an important site for the kinds of procedural reforms ad-
vanced above. More important, it is also the primary site where domestic
globalization takes hold. As an institution, it is capable of conceptualiz-
ing globalization in various ways; like other sites where globalizations is
involved, it can, for example, mandate minimum national standards for
the privatization of prisons. It can, in effect, regulate the local creation of
global currencies. It can also intervene more directly. When Congress
does intervene, it should be given broad constitutional leeway by the
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courts, as I argued in chapter 2. Even if the legislative outcome is disap-
pointing, it remains a political decision that a change in politics can alter.

An important congressional issue involving both the effects of global-
ization and various actors’ efforts to deal with them is the issue of cross-
border prescription drug sales. In 2002, according to a Canadian health
agency report by the Patented Medicine Prices Review Board, drug prices
in the United States exceeded the price of the same drugs in Canada by 67
percent.!?” The United States is “the last industrialized country with un-
regulated drug prices, [and| provides half the [drug] industry’s revenues
... and most of its profits.” 1?8 While the debate about drug importation
occurred, both the House and the Senate were considering bills to add a
prescription drug benefit to Medicare. In both chambers, the proposed
bills “envision taxpayers spending $400 billion over the next 1o years on
the drug makers’ products, while banning government officials from even
seeking volume discounts.”'?? The profit explosion of drug companies in
America has been matched by their increasing involvement in the national
political process. In the 1990 election cycle, for example, drug companies
gave a total of about $3.2 million; in the 2002 cycle donations had risen
to $26.9 million.'3°

A bill, the Save Our Seniors Act, was passed by the House in July of
2003 in order to permit the importation of drugs from Canada immedi-
ately and from the European Union within three years.!3!
“[wlithin hours of the bill’s passage, 53 senators signed a letter opposing
the provision”; this letter had been drafted by pharmaceutical lobby-
ists.!3? This importation provision was left out of the final Medicare re-
form bill signed by President Bush in December 2003. In fact, the $530
billion legislation not only does not include a re-importation provision, it
explicitly prohibits re-importation without FDA approval (though the
FDA is instructed to analyze the safety of the re-importation of American
drugs sold in Canada). The legislation also “specifically forbids the gov-
ernment to use its influence to negotiate lower drug prices.”!33

The federal government was unable to completely contain the political

However,

pressure for cheaper drugs from Canada. Despite administration an-
nouncements of possible dangers from Canadian drugs, only 10 percent
of Americans believe Canadian drugs are unsafe.!3* Additionally, 64 per-
cent of Americans think that states should be allowed to re-import phar-
maceuticals.!?® The day after President Bush signed the new Medicare bill
into law both Boston and New Hampshire announced plans to begin im-
porting drugs from Canada.!’® Also considering importation programs
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are the states of Minnesota, lowa, Michigan, and Illinois.’3” The gover-
nors advancing re-importation include members of both major parties.
Cities debating such programs include Burlington, Vermont, and Cam-
bridge, Massachusetts.'3® The city of Springfield, Massachusetts, is al-
ready re-importing drugs from Canada, and its mayor believes the city
will realize a 50 percent reduction in its annual drug bill for city employ-
ees.’3® The FDA has not threatened either Springfield or any American
citizen for obtaining drugs through illegal re-importation. The agency
has, however, increased its threats to halt city and state re-importation
programs, and it has announced that it is “investigating the Canadian
supplier of drugs for Springfield rather than prosecuting the city itself.” 140
While the governor of Illinois has pledged not to violate the law and will
commence importation only if the FDA grants the state a waiver (which
Governor Blagojevich claims is within the FDA’s power under the new
legislation), New Hampshire’s governor plans to press forward despite
the apparent illegality of the state’s program.!*! Governor Blagojevich is
attempting to generate pressure to legalize re-importation in other ways;
for example, he and the governor of Minnesota, Tim Pawlenty, “have
begun planning a Washington Summit on the issue for governors in Feb-
ruary.” 2 Private companies in the United States have also entered the
fray; a Portsmouth, New Hampshire, entrepreneur has established a busi-
ness to help locals purchase cheaper drugs from Canada.!*

This issue shows the power of transnational corporations to affect do-
mestic policy at both the national and international levels. In addition to
successfully pressuring the Senate not to follow the House’s lead, phar-
maceutical companies began (or continued) to exert pressure on Cana-
dian pharmacies to stop exporting drugs to the United States. Pfizer,
within days of the passage of the Save Our Seniors Act of 2003, sent let-
ters to fifty Canadian pharmacies stating in part that “[i]f Pfizer decides
that the pharmacies are ordering more drugs than they need to meet
Canadian demand, it will cut off shipments to them.”!** Three other drug
companies— GlaxoSmithKline, AstraZeneca, and Wyeth—put similar
pressure on Canadian pharmacies.!*’ The procedures that drug compa-
nies utilize in their efforts to prevent importation of Canadian drugs into
the United States involve extensive surveillance and data management:

Data-tracking companies keep close tabs on doctors’ prescriptions, so
companies are keenly aware of actual local demand in much of the in-
dustrialized world. The companies also closely track buying trends.
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When drug orders at a particular pharmacy spike in the absence of a
similar jump in nearby doctors’ prescriptions, executives investigate.'4®

After the announcements by Boston and New Hampshire, “[t]he trade
group representing Canada’s largest internet pharmacies told American
cities and states to stop planning large-scale prescription drug purchasing
plans for employees” because such actions will create drug supply prob-
lems.'*” So far, the Canadian government has kept out of the re-importa-
tion issue, but authorities have warned that if drug supplies for Canadian
citizens are threatened “they will seek to shut down the internet pharma-
cies.” 148

The new Medicare bill, in addition to banning price negotiation in the
United States, seeks to eliminate price negotiation by foreign govern-
ments. Preventing such negotiations would not only increase the drug
companies’ overseas profits; if enough countries eliminate price negotia-
tion, the re-importation drain on profits would also be eliminated. The
bill “requires the Bush Administration to apprise Congress on progress
toward opening Australia’s drug pricing system.”'*’ The Australian min-
ister for trade stated that after passage of the Medicare reform bill Amer-
ican officials began “pressing to water down the system under which the
Australian government negotiates [drug] prices.” !0

The Use of Information

Several Massachusetts legislators have proposed legislation that attempts
to help drug consumers through the provision of information. These law-
makers wish to publicize the Canadian prices of prescription drugs in
order to help residents obtain the best deals.!>! It is unclear, however,
whether such legislation (even if passed) would survive legal challenge,
since federal law currently bans drug importation by anyone other than
pharmaceutical manufacturers.

The drug industry has communicated its views to the public about the
possible ramifications of legalizing the importation of drugs. An industry
trade group, along with the Traditional Values Coalition, sent targeted
fliers to voters stating that RU-486 (the abortion pill) “may become as
easy to get as aspirin” if drug re-importation is legalized, despite the fact
that the prescription requirements for any drugs would not change.!’?
The infiltration of drug industry—financed interest groups also blurs the
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message that the public receives about the importation issue: “Mike Nay-
lor, AARP’s director of advocacy, said drug representatives miscalculated
when they asked AARP to join an anti-importation campaign spear-
headed by “all the phony groups that drive us crazy,” such as the Christ-
ian Seniors Association, which rely heavily on industry support.”!53
These groups rely on the public’s trust that their name reflects the essence
of the group’s membership (or at least concerns). With the proliferation
of advocacy groups on every issue, the public cannot possibly filter out
the money behind the message given by groups such as the Christian Se-
niors Association.

The importance of Congress’s willingness to enter the fray in issues like
this cannot be underestimated as a positive force for democracy in rela-
tion to globalization. At the same time, it is apparent how large, power-
ful actors can use regulation to prevent the market from operating even
while they invoke market metaphors in defense of a “national” industry.
Potential federal legislative reforms should promote the institutionaliza-
tion of various public-participation approaches to internationalization
(as in the drugs example) and to privatization (as in the example of pri-
vate prisons). Federal legislation dealing with prisons might be challenged
as an example of federal intrusion into traditional state, police-power is-
sues. As I argued in chapter 2, however, the possibility of such
federal/state dialogue should not be cut off. It is necessary to foster a legal
interpretive atmosphere such that policymakers at all levels of govern-
ment have leeway to experiment with new governance approaches. As the
next section proposes, this calls for yet another kind of law reform—self-
imposed judicial restraint.

Judicial Restraint

Judicial restraint must come, of course, primarily from within the judi-
ciary itself. As chapter 2 has argued, a judicial willingness to constitu-
tionalize federalism issues that might otherwise remain in the political
process has a number of adverse effects when it comes to democracy. Not
only does it take certain issues out of politics, but it does so in a way that
is relatively permanent. The issues are decided for generations to come,
and the effects long outlast the government of the day. Federalism issues
are a prime example, but so too are separation-of-powers concerns. The
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more formalistic courts become in the ways in which they apply Con-
gress’s doctrines, the less flexible the Congress can be and, as is often the
case, the more the power of the executive branch continues to grow. The
separation-of-powers concerns in a case involving the flow of informa-
tion within the executive branch highlights this problem.

Separation of Powers

In early 2001, shortly after President Bush’s inauguration, Vice President
Cheney presided over the National Energy Policy Development Group in
order to formulate the Bush administration’s energy policy. Vice President
Cheney submitted a report to President Bush that included more than one
hundred proposals to increase energy supplies.'* The administration re-
fused to release much of the information regarding the way the report
was developed.!® The comptroller general, David M. Walker (who over-
sees the General Accounting Office, which is the investigative arm of
Congress), filed suit against Vice President Cheney for not revealing the
details of the taskforce’s deliberations. Mr. Walker’s suit was dismissed
because of lack of standing:

Mr. Walker’s interest in this dispute is solely institutional, relating exclu-
sively to his duties in his official capacity as Comptroller General of the
United States. Although the Vice President’s refusal to disclose the re-
quested documents may have frustrated plaintiff in his efforts to fulfill
his statutory role, plaintiff himself has no personal stake in this dis-

pute.!®

Despite the comptroller general’s failure in his lawsuit, an interest-group
suit was still ongoing at the time this book was written. Vice President
Cheney, in Judicial Watch, Inc. v. Nat’l Energy Pol’y Dev. Group, argued
that

requiring [the taskforce] to review documents responsive to plaintiffs’
discovery requests, disclose those for which no viable claim of privilege
exists, and assert any applicable privileges with respect to specific docu-
ments, impermissibly interferes with “core Article II” functions and im-
poses an unconstitutional burden on the Executive Branch.!”
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The district court, in ordering the vice president to comply with discov-
ery, discounted the asserted constitutional concerns and stated that the
harm to the public from preventing discovery was “substantial, likely,
and adequately proven.”!>® The court noted that “Congress, Executive
agencies, and the public have been debating the energy policy developed
by defendants without the benefit of the information sought by plaintiffs
in this case. In some instances, final actions have already been taken.”!>°

The D.C. Court of Appeals rejected an appeal of the district court’s rul-
ing allowing discovery. The court stated that the vice president’s primary
claim of harm was that “extending the legislative and judicial powers to
compel a Vice President to disclose to private persons the details of the
process by which a President obtains information and advice from the
Vice President raises separation of powers problems of the first order.”1¢°
The court was unwilling to accept that there existed a separation-of-pow-
ers conflict until the executive branch asserted privilege.'®! The court also
rejected another argument based on a separation-of-powers rationale
that the president should not be unnecessarily forced to consider whether
material is privileged in discovery. The court responded that “executive
privilege itself is designed to protect separation of powers.”162

In dissent, Judge A. Raymond Randolph argued that “[e]ven outside
the Executive Office of the President, courts do not allow this sort of dis-
covery into the internal workings of government departments without
‘strong preliminary showings of bad faith.””'®3 Judge Randolph further
asserted that the taskforce fell into an exemption from the disclosure re-
quirements of the Federal Advisory Committee Act (FACA). FACA ex-
empts committees established by the president that are “composed
wholly of full-time . . . officers or employees of the Federal Govern-
ment.” 14 Since the taskforce’s committee consisted only of high-level fed-
eral officials, it should have been exempted from the act. The majority re-
lied upon the D.C. Court of Appeals’ previous case Ass’n of American
Physicians & Surgeons, Inc. v. Clinton, which held that if private parties
were the “functional equivalent” of committee members, then the FACA
exception did not apply.'®® The dissent argued that an inquiry into
whether “functional equivalence” existed is a question of fact, involving
comparative judgment, and therefore such an inquiry will almost always
require discovery.'®® Judge Randolph stated that such liberal discovery
creates a number of “formidable constitutional difficulties,” including
“intrusion into the inner workings of the Presidency, the disruption this
intrusion is bound to entail, the probing of mental processes of high-level
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Cabinet officers . . . , [and] the deleterious impact on the advice the Pres-
ident needs to perform his constitutional duties.”

These are serious and complex questions of constitutional law. They
show just how difficult it may be to obtain the degree of information nec-
essary for executive-branch transparency to occur. Of course, it is always
possible for the executive to waive its privilege in the interest of full dis-
closure. A lawsuit of this kind certainly highlights that option. At the
same time, it also suggests that such questions need not be shrouded from
the public on the grounds of a somewhat vague and broad assertion of
privilege. The majority was correct to resolve all doubts in favor of dis-
closure, resisting the constitutionalization of these issues.!®”

Foreign Affairs Preemption

In 2003 the Supreme Court, in a very different context, eroded a state’s
ability to protect its own citizens in the case American Ins. Assoc. v. Gara-
mendi,'®® and, in the process of broadly interpreting issues to be interna-
tional in scope, also added to executive power. Garamendi involved a
challenge to California’s Holocaust Victim’s Relief Act of 1999 (HVIRA).
The Court, in an opinion written by Justice Souter, ruled that the HVIRA
impermissibly “interferes with the National Government’s conduct of
foreign relations.”'®® The HVIRA required that insurance companies
wishing to do business in California disclose insurance policies sold in Eu-
rope over a certain period, to ensure that all valid Holocaust-related
claims would be paid.!”® The majority stated that this provision interfered
with presidential diplomacy, specifically an agreement by President Clin-
ton with Germany and German insurers, and future agreements being
pursued with other countries.!”! The German agreements established a
foundation to compensate “all those ‘who suffered at the hands of Ger-
man companies during the National Socialist era.””'”? Justice Souter in-
dicated that the United States promised “to tell courts ‘that U.S. policy in-
terests favor dismissal on any valid legal ground’” and noted the U.S. as-
surance that it would attempt to ensure that state and local governments
respect the foundation as the exclusive mechanism to compensate Holo-
caust victims and their families.!”® As the dissent points out, however, “no
executive agreement or other formal expression of foreign policy disap-
proves state disclosure laws like the HVIRA.”174 Moreover, Justice Gins-
burg, writing for the dissent, did not concede that even state litigation
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should be preempted by the agreement with Germany; she stated that in
previous cases agreements had “explicitly extinguished certain suits in
domestic courts,” while in this case the United States merely agreed to
make precatory statements to courts.'”> The dissent rejected the major-
ity’s reliance upon the statements of the deputy secretary of the Treasury
to articulate the executive branch’s objection to California’s law, arguing
that it is an error to “place the considerable power of foreign affairs pre-
emption in the hands of individual sub-Cabinet members of the Executive
Branch.”'7¢ In the following passage, the dissent expressed its view of
how foreign affairs preemption should apply:

.

We would reserve foreign affairs preemption for circumstances where
the President, acting under statutory or constitutional authority, has
spoken clearly to the issue at hand. . . . [JJudges should not be the expos-
itors of the Nation’s foreign policy, which is the role they play by acting
when the President himself has not taken a clear stand. As I see it, courts
step out of their proper role when they rely on no legislative or even ex-
ecutive text, but only on inference and implication, to preempt state

laws on foreign affairs grounds.!””

Since the presidential diplomacy that resulted in the invalidation of the
HVIRA occurred after passage of the statute, the decision in Garamendi
raises the possibility that presidents might internationalize issues strate-
gically, to invalidate state provisions with which they do not agree.'”®

The circumstances in Garamendi can be usefully compared with the
Court’s unanimous decision in Crosby v. Nat’l Foreign Trade Counsel.'”’
Crosby involved a challenge to a law passed by Massachusetts that re-
stricted “the authority of its agencies to purchase goods or services from
companies doing business with Burma.” '8 The Burmese government is a
persistent violator of basic human rights, and “a series of strongly
worded U.N. resolutions has demanded that the current military regime
stop murdering, torturing, imprisoning, and enslaving the popula-
tion.” 181 The Massachusetts law attempted to use the state’s spending
power to indirectly pressure the Burmese government by discouraging
companies from doing business with it. As with the enactment of the
HVIRA in California, Massachusetts passed its Burma law before the fed-
eral government had taken any similar action. There were also significant
differences between the two situations.
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Federal action towards Burma involved both the executive and legisla-
tive branches of the federal government. The Court quotes an earlier
opinion for the proposition that “[w]hen the President acts pursuant to
an express or implied authorization of Congress, his authority is at its
maximum, for it includes all that he possesses in his own right, plus all
that Congress can delegate.”®? When both the legislative and executive
branches are involved in establishing a policy, there is less danger of an
undemocratic result, and, consequently, less need for additional forums
to express the public will.

The state statute “penalize[es] individuals and conduct that Congress
explicitly exempted or excluded from sanctions.”!%3 Therefore, unlike in
Garamendi, the preemption is based upon a determination by Congress
(which is directly responsible to the people), and not a determination by
a subcabinet official of the executive branch. Additionally, once the Court
has interpreted an action by Congress, Congress’s action is only subject
to reinterpretation by the Court or Congress itself. In contrast, the opin-
ion of a subcabinet member can be “corrected” by a higher-ranking mem-
ber of the executive branch.

Foreign governments themselves filed formal protests of Massachu-
setts’s law with the U.S. government and lodged formal complaints with
the World Trade Organization.'® In contrast, only foreign companies
challenged California’s law. The participation of foreign countries in the
Burma dispute solidifies the international nature of the dispute and there-
fore strengthens the argument that the matter should be left to the na-
tional government, if it so chooses. Finally, the California law only re-
quired the disclosure of information, while the Massachusetts law on
Burma limited the ability of companies contracting with the state to en-
gage in certain activity—for example, providing loans to the Burmese
government.

The less restrictive the statute, the weaker the argument that it im-
properly interferes with the operations of the national government. Judi-
cial doctrines premised on constitutional principles but not constitutional
text should be applied with deference to the political branches, especially
when the issues at hand are subject to change. The global era is one in
which the relationships of power within the government, between the fed-
eral government and the states, as well as between and among state and
nonstate actors, domestically and internationally, are in flux. This is a
time when experimentation and change can be facilitated by law—one of



176 | The Implications of the Globalizing State for Law Reform

the primary purposes of which is to encourage innovative solutions
through continual political dialogue. As explained in chapter 3, current
circumstances make it easy to mistake the future for the past—an argu-
ment in favor of judicial restraint.

Conclusion

At the peak of the Reagan administration, a ceremony was held marking
the end of the Civil Aeronautics Board, a New Deal agency created in
1938. The Washington Post reported this event in dramatic fashion on
January 1, 1985:

The Civil Aeronautics Board flew into the sunset yesterday to the soulful
notes of a lone Marine bugler playing “Evening Colors,” the tune
sounded during sunset flag lowering ceremonies at U.S. military bases
throughout the world.

“I declare the Civil Aeronautics Board closed forever,” said CAB Chair-
man Dan McKinnon, banging a gavel that had been given to him by
Sam Rayburn, who in 1938 introduced the bill setting up the agency.
McKinnon had been a page for the former House Speaker.

Then Lance Cpl. Robert Gibson of Columbus, Ohio, part of the Marine
color guard participating in the closing ceremony, sounded his bugle.
When Gibson hit the last notes, Alan M. Pollack, the CAB’s public af-
fairs director, took the agency seal down from the wall for donation to
the Smithsonian Institution.

It was a bittersweet final meeting for the CAB, the first federal regula-

tory agency ever to go out of business.'$’

The dramatic closing of the agency, complete with a color guard and bu-
gler, suggests a high ritual of finality, not only to this agency but to regu-
lation itself. In point of fact, in most contexts, deregulation, privatization,
devolution, and internationalization mean new mixtures of regulatory
and market approaches, involving state and nonstate actors. These ap-
proaches often privilege market competition, but they need not do so at
the expense of democracy and nonmarket values. There is nothing per-
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manent or final about such changes or about new mixtures of govern-
mental power and public and private approaches in our regulatory cul-
ture. They are all part of a dynamic process, in which law has always
played an important role in determining the limits and potential of mar-
kets. However extensive the deregulation of a given industry or the pri-
vatization of governmental services may be, the simple removal of one
regulatory regime does not necessarily create the conditions necessary for
a competitive market regime to follow, and it certainly does not ensure
that democracy will be enhanced. As this book has argued, if we view
such change as somewhat natural and inexorable, the delegations of reg-
ulatory power to international organizations and the market (at both the
domestic and international levels), coupled with devolutions of power
downward to states and localities, can so fragment our democratic struc-
tures as to make meaningful citizen participation in the issues of the day
increasingly difficult. The challenge for law in the twenty-first century is
to create the structures necessary for a new kind of democracy to flour-
ish. We need both more electoral accountability of elected officials and
new micro-democratic forums that can test expertise and foster political
debate over a variety of issues, large and small. These forums should not
be restricted to so-called public bodies.

The proposals suggested in this book are neither “antimarket” nor
“prolaw.” Nor are they designed to work towards world government.
Rather, they are designed in recognition of the fact that the binary dis-
tinctions the law has valued to so great an extent no longer capture the
complexities of the relationships between and among multiple levels of
government and between state and nonstate actors—and now put us at
democratic cross-purposes. Rather than some form of world order, what
is needed is the democratization of embedded globalization at the do-
mestic level. The purpose of such democratization would be to enable cit-
izens to decide when it is best to further the forces of globalization, how
best to transform them, and how to resist them through the institutions
of domestic government. This would not only tame globalization, it
would also make for a stronger democracy under the rule of law. The pro-
posals T have made would involve no compromise of national interest—
nor any single approach. My proposals endorse market regulation (liv-
ing-wage laws), deregulation (drug imports), accountability of the execu-
tive (Cheney), and so forth.

An important theme that thus emerges from deregulation, privatiza-
tion, and internationalization is that whatever hybrid regulatory regime
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is created needs timely information if it is to play a meaningful role in de-
cision making. One beneficial side effect of traditional statecentric regu-
lation was that crucial information about regulated industries was avail-
able to the public. Are there ways now to require the disclosure of the
kinds of information that might provide greater accountability in relation
to the markets and new market players? Tools such as the Freedom of In-
formation Act should not be limited to the public sector solely by the pri-
vate nature of the service provider.

A second theme that cuts across all of the issues we have examined is
the fragility of democracy and the ease with which the categorizations of
public or private, state or federal, or national or international can, in fact,
insulate decision makers not only from accountability but also from valu-
able input and information as well. A crucial role for law to play is not
just as a source of remedies or rights, as important as those are, but as a
means for the creation and sustenance of politics. Politics can result in
new forms of governance, both substantive and procedural, appropriate
to the demands of the times.

A third theme is the need for legal experimentation. The current
Supreme Court’s approach to constitutional issues involving federalism is
illustrative of the constitutionalization of assumptions about states and
governance that are no longer true today. Too often the Court’s opinions
rest on a formalistic separation between state and federal interests. This
approach significantly reduces the flexibility needed by policymakers—
federal, state, and local—to be responsive to the democracy needs of an
interdependent global economy. The global political economy is charac-
terized by multiple levels of interacting governance, rather than the rigid
constructions of state power found in most of the Supreme Court’s recent
federalism decisions. Just as the courts in the New Deal decided they
could tolerate legislative experimentation, so too should the courts in the
global era be willing to allow for democratic initiatives involving the cre-
ation and interrelation of new institutional sites and communication
channels. These arenas might link local, state, federal, and international
forums for purposes of proposing, debating, and enacting law in more
flexible ways. Similarly, separation-of-powers approaches that limit con-
gressional power in favor of empowering the executive branch often can
further exacerbate the democracy-deficit problems of globalization, espe-
cially when they limit Congress’s ability to experiment with new ap-
proaches to new mixes of public and private power and privilege execu-
tive power in ways that limit democracy to electoral accountability alone.
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Though market approaches to problems will always remain impor-
tant, overreliance on market incentives and values brings its own prob-
lems. I have focused on the antidemocratic effects of markets. These risks
are exacerbated when we think in either/or terms, as if markets and law
were separate worlds. Markets alone cannot be expected to produce a cit-
izen-focused democracy. Citizens can use their power as consumers to try
to support certain policy goals (essentially by incentivizing the govern-
ment through its private side), but this is a highly limited form of power.
Restoring democratic citizenship to the new private/public sector calls for
a new and broader approach to law, especially administrative law. This is
not to suggest that markets and market approaches have no place in gov-
ernance, nor is it to argue that the public sector of the preglobal era
should revive and save the day. Rather, it is to emphasize the embedded
quality of globalization, drawing attention to the institutional locations
where the values of democracy and public law can be furthered in prac-
tice.

My proposals, then, are not intended to attempt to recreate the demo-
cratic forums of the past by enlarging the public sphere through regula-
tion, or by localizing it through delegations to private community forums.
Restoring democracy to the globalizing state requires furtherance of the
interrelationships of public and private sectors through a more innova-
tive, multicentered, and yet integrated approach. In important respects,
the market and the state are now one modality, not two separate realms.
This is not to deny that local markets may exist outside of the state
sphere, but rather to point out (again) that the market and the state are
not just rhetorically but also administratively fused in the globalizing
state such that the institutions of government are effectively inseparable
from the private sector, so called.

Public/private partnerships occur at all levels of government now with
such frequency as to require a recognition that part of the challenge for
law must be to sort out anew the ways in which the values of democracy
(and public law in particular) can be realized in practice. Taking a more
pragmatic approach based on functioning power relationships within and
beyond government and on the stakes for citizens in those arrangements
is a crucial first step in determining how the public and private sectors
should be redefined and reformed. Similarly, a realistic view of markets
and of the kinds of economic impacts that rise to the level of a public in-
terest is also needed. For example, companies such as Enron or Microsoft
may be of such economic significance that they operate, in a sense, like
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governing bodies and have a correspondingly greater obligation to the
public for transparency and accountability relative to smaller business en-
tities. Certainly private companies engaged in social services formerly
provided by state entities are also likely to have special public
significance; this significance should be recognized by extending public-
sector status to those elements of the private sector that carry out public
functions. The significance of a new public designation for such elements
of the private sector, however, is not that the full panoply of public-law
procedures should then automatically be provided. Rather, this designa-
tion should mean that there are opportunities for public involvement in
policy making, opportunities made meaningful by transparent decision-
making procedures and timely access to information. For this to occur, in-
formation must be shared, executive power checked, forums for discus-
sion created, and bridges built between those forums and policy-making
entities.

Some readers may argue that, realistically, such proposals cannot be
implemented. Is there enough interest in this kind of politics to produce
the degree of citizen involvement that should be our objective? If we build
these bridges and structures, will anyone come? I believe the answer to
both questions is “yes.” Politics is not limited to partisan maneuvering or
spontaneous mobilization in times of crisis. In point of fact, the premise
of these proposals and the regulatory agenda set forth in this chapter is
that politics requires forums, information, and nurturing. Without the
structure and information flows in place, a meaningful politics is not
likely to develop.

This, of course, raises an even more serious concern. If public-choice
theorists are correct, why would those who benefit from the system as it
is currently structured allow such change to occur? Would not an infusion
of grass-roots politics suggested here make change more likely and thus
necessary to resist? I argue that the breadth and importance of the issues
involved—Dbe they issues now entrusted to the private sector or to inter-
national organizations—cannot and do not go unnoticed by the popula-
tion at large. The effects of decisions over which we seemingly have no
control are cumulative. The enlargement of the private/public sector and
the policy consequences that flow from this on day-to-day life will in-
evitably bring more citizens into the public sphere than can be predicted
by purely economic theories of the political process. Democracy is more
than a set of tools or a public apparatus to be manipulated by the elite. It
is, in the last resort, embedded deeply in our culture and our legal system.
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To date our apparent lack of response is due to the fact that we have not
fully grasped the profound ways in which globalization is embedded in
our democratic institutions, now necessitating change and a reconceptu-
alization of our basic operating assumptions. Recognizing how global-
ization has created a new public private sector broadening the range of
influential state, nonstate, and interstate actors positions us to reconcep-
tualize administrative law as a resource for reform. Such a reconceptual-
ization is necessary if we are to retain the values on which democracy is
based—transparency, accountability, and a body politic of engaged and
informed citizens. Globalization highlights the importance of such values,
ever more strikingly, as fundamental to the ways in which we govern our-
selves, every day, at the domestic level.
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NOTES TO CHAPTER I

1. The deference to the executive branch has increased after the September
11 attacks. See Odah v. U.S., 321 E3d 1134 (D.C. Cir. 2003) petition for cert.
granted sub nom; Rasul v. Bush, 72 U.S.L.W. 3171 (U.S. Now. 10, 2003) (holding
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O’Neill, 315 E3d 748 (7th Cir. 2002) cert. denied sub nom; Global Relief Foun-
dation v. Snow, 72 U.S.L.W. 3092 (U.S. Nov. 10, 2003) (upholding secretary of
Treasury’s freezing of charitable corporation’s assets without hearing).

2. An earlier version of this argument appeared in ALFRED C. AMAN, JR., AD-
MINISTRATIVE LAW IN A GLOBAL ErA (Ithaca, NY: Cornell Univ. Press 1992),
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476 (1933).

4. 198 U.S. 45 (1905).
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Act of 1969, see Nat’l Lime Ass’n v. EPA, 627 E2d 416, 453 (D.C. Cir. 1980);
Columbia Gas Transmission Corp. v. Fed. Energy Regulatory Comm’n, 628 F.2d
578, 593 (D.C. Cir. 1979); United States v. Nova Scotia Food Prods. Corp., 568
F2d 240, 251—52 (2d Cir. 1977); H & H Tire Co. v. DOT, 471 F.2d 350, 355
(7th Cir. 1972); see also William H. Rodgers, Jr., A Hard Look at Vermont Yan-
kee Environmental Law under Close Scrutiny, 67 Geo. L.]J. 699, 704—8 (1979).
Note, The Least Adverse Alternative Approach to Substantive Review under
NEPA, 88 HARv. L. REV. 735 (1975), H. J. Yarrington, Judicial Review of Sub-
stantive Agency Decisions: A Second Generation of Cases under NEPA, 19 SAN
Dieco L. REv. 279 (1974).

70. See, e.g., cases cited in note 69, supra.

71. This is particularly true if one includes, along with Chevron, recent de-
velopments in constitutional law taking a formalistic approach to separation-of-
power issues and an expansive and protective view of executive power. There
are, of course, exceptions to these trends. See, e.g., Morrison v. Olson, 108 S. Ct.
2597 (1988) (appointment of independent counsel by federal court not violative
of appointments clause or separation-of-powers concerns). Moreover, the
Court’s approach in Chevron has not necessarily taken hold completely. In other
contexts, the Court has shown some reluctance to defer to presidential power in
quite the way Chevron would suggest. See, e.g., Mississippi Power & Light Co.
v. Mississippi, 108 S. Ct. 2428 (1987); INS v. Cardozo-Fonseca, 480 U.S. 421
(1987); Bd. of Governors of the Fed. Reserve Sys. v. Dimension Fin. Corp., 474
U.S. 361 (1986). But see Young v. Cmty. Nutrition Inst., 476 U.S. 974 (1986).

Nevertheless, the long-term trend seems very much in the direction of increas-
ing executive power over the administrative process. This is very much of a piece
with the general trend of increased presidential power and conforms to some of
the reasons Justice Jackson noted for the inevitable increase in executive power
in his concurrence in Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579,
653—54 (1952). See also Kurland, supra note 34, at 607—10. As far as the ad-
ministrative process is concerned, the need for executive coordination has been
increasing along with the increase in the policy-making power of the bureau-
cracy.

72. The unicameral legislative veto, a means by which this could have oc-
curred, was struck down in INS v. Chadha, 462 U.S. 919 (1983).
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73. See, e.g., Exec. Order No. 12,2971, 3 C.ER. 127 (19871), reprinted in 5
U.S.C. 601(1982) (imposing cost-benefit analysis); Exec. Order No. 12,248, 3
C.ER. 291 (1980) (mandating regulatory planning). For a more current example
see Exec. Order No. 12,630, 53 Fed. Reg. 8859 (1988). Entitled “Governmental
Actions and Interference with Constitutionally Protected Rights,” this order sug-
gests a constitutional approach to regulatory takings that arguably is more strin-
gent than what current case law would allow. It is another means of encouraging
agencies to be very wary of extending their regulatory authority. Indeed, it is in-
teresting to note that before this order was issued, Congress tried but failed to
pass a reformed Administrative Procedure Act that would have added similar
cost-benefit analysis provisions. Though Congress failed to pass these reforms,
they nevertheless became the centerpiece of the Reagan administration through
the issuance of Exec. Order No. 12,291.

74. See, e.g., Heckler v. Chaney, 470 U.S. 821 (1985); UAW v. Brock, 783
F.2d 237 (D.C. Cir. 1986); see also Cass R. Sunstein, Reviewing Agency Inaction
after Heckler v. Chaney, 52 U. CHI. L. REV. 653 (1985) (advocating judicial re-
view of agency inaction); Hon. Patricia M. Wald, The Contributions of the D.C.
Circuit to Administrative Law, 40 ADMIN. L. REV. 507, 522 (1988) (describing
recent years as an era of “nonregulation” in which agencies have failed to en-
force existing rules or to promulgate rules where the statute appears to contem-
plate rules).

75. See, e.g., Chevron v. NRDC, 467 U.S. 837 (1984) (bubble approach).

76. See, e.g., Tax Reform Act of 1986, 26 U.S.C. § 1 (2000).

77. See Motor Vehicles Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463
U.S. 29 (1983).

78. See generally, SUSAN STRANGE, THE RETREAT OF THE STATE: THE DIFFU-
SION OF POWER IN THE WORLD EcoNoMmY 46 (New York: Cambridge Univ. Press
1996); SASKIA SASSEN, LOSING CONTROL? SOVEREIGNTY IN AN AGE OF GLOBAL-
1ZATION 28 (New York: Columbia Univ. Press 1996); Alfred C. Aman, Jr., The
Globalizing State: A Future-Oriented Perspective on the Public/Private Distinc-
tion, Federalism, and Democracy, 31 VAND. ]J. TRANSNAT'L L. 769, 780—91
(1998) [hereinafter: Aman, The Globalizing State].

79. See, e.g., Bruce A. Ackerman & Richard B. Stewart, Reforming Environ-
mental Law: The Democratic Case for Market Incentives, 13 COLUM. J. ENVTL.
L. 171 (1988).

8o. In Carter v. Carter Coal Co., 298 U.S. 238 (1936), the Supreme Court in-
validated the Bituminous Coal Conservation Act as an unconditional delegation
of legislative power to private parties, specifically large coal producers. The
Court stated,

The power conferred upon the majority is, in effect, the power to regulate

the affairs of an unwilling minority. This is legislative delegation in its

most obnoxious form; for it is not even delegation to an official or official
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body, presumptively disinterested, but to private persons whose interests

may be and often are adverse to the interests of others in the same busi-

ness. . . . [[n the very nature of things, one person may not be entrusted

with the power to regulate the business of another, and especially of a

competitor. And a statute which attempts to confer such power undertakes

an intolerable and unconstitutional interference with personal liberty and

private property.
Id. at 873. As one commentator has noted, the Supreme Court has not invali-
dated legislation on delegation grounds since the Carter Coal case, and the pri-
vate exercise of governmental power delegated by state or local governments has
not been a federal constitutional issue since the 1920s. David M. Lawrence, Pri-
vate Exercise of Governmental Power, 61 IND. L.J. 647, 648 (1986); see also
Whitman v. American Trucking Ass’ns, 121 S. Ct. 903 (2001) (upholding delega-
tions of authority to EPA). But see Lisa Schultz Brusman, Schecter Poultry at the
Millennium: A Delegation Doctrine for the Administrative State, 109 YALE L.].
1399 (2000); Jody Freeman, The Private Role in Public Governance, 75 N.Y.U.
L. REV. 543, 584 (2000) (“While the federal judiciary may decline to resurrect
the non-delegation doctrine to invalidate delegations to administrative agencies

. it might still invalidate private delegations in future cases, especially if the
delegated authority implicates ‘core’ public powers. A delegation could prove so
sweeping that it deprives the executive of its Article II powers, thereby raising a
separation of powers concern.”); Harold J. Krent, Fragmenting the Unitary Ex-
ecutive: Congressional Delegations of Administration Authority outside the Fed-
eral Government, 85 NW. U. L. REv. 62 (1990); Whitman v. American Trucking,
1271 S. Ct. at 903 (Thomas, J., concurring.)

81. Hon. Patricia M. Wald, Looking Forward to the Next Millennium: Social
Previews for Legal Change, 70 TEMP. L. REV. 1085, 1098 (1997).

82. See Lester M. Salamon, The New Governance and the Tools of Public
Action: An Introduction, 28 FORDHAM URB. L.]. 16171 (20071).

83. See Symposium: Redefining the Public Sector: Accountability and
Democracy in the Era of Privatization, 28 FORDHAM URB. L.J. 1307 (2001).

84. The Airline Deregulation Act of 1978, codified before repeal at 49 U.S.C.
app. §§ 1301—1557 (1988), repealed in part by Pub. L. No. 103-272, 108 Stat.
745 (2000) and recodified in various sections of 49 U.S.C. (2000).

85. BARBARA STURKEN PETERSEN & JAMES GLAH, RAPID DESCENT: DEREGU-
LATION AND THE SHAKEOUT IN THE AIRLINES 77 (New York: Simon & Schuster
1994). Airline Deregulation Act, Pub. L. No. 95-904, 92 Stat. 1705—54 (1978)
(codified as amended at 49 U.S.C. §§ 1303—1552 (2000) [hereinafter ADA]. For
a general discussion of the efforts to deregulate the airline industry, see Stephen
G. Wood et al., Regulation, Deregulation and Re-Regulation: An American Per-
spective, 1987 B. Y. U. REV. 381 (1987).

86. Wood et al., supra note 85, at 390—91.
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87. See, e.g., Mark Green & Ralph Nader, Economic Regulation v. Competi-
tion: Uncle Sam the Monopoly Man, 82 YALE L.]. 871 (1973) (discussing prob-
lems with unguided regulatory systems that lead to situations where “regulated
industries are often in clear control of the regulatory process.”); Alfred C. Aman,
Jr., The Globalizing State: A Future-Oriented Perspective on the Public/Private
Distinction, Federalism, and Democracy, 31 VAND. J. TRANSNAT’L L. 769, 780—
91 (1998).

88. But see Stephen G. Breyer, Antitrust, Deregulation, and the Newly Liber-
ated Marketplace, 75 CAL. L. REV. 1005, 1012 (1987) (stating that “[p]ropo-
nents of deregulation did not rest their case on likely deconcentration. They ar-
gued instead that competition, including potential competition, would force
prices down and increase traveler choice, irrespective of whether the industry be-
came more, or less, concentrated.”).

89. Stephen Breyer, now Justice Breyer, was one of the primary staff archi-
tects of these proposals. See STEPHEN G. BREYER, REGULATION AND ITS REFORM
317—40 (Cambridge, MA: Harvard Univ. Press 1982).

90. For a discussion of how the bureaucracy actually grew during the Reagan
years, see IAN AYRES & JOHN BRAITHWAITE, RESPONSIVE REGULATION: TRAN-
SCENDING THE DEREGULATION DEBATE 7—10 (New York: Oxford University
Press, 1992).

91. PauL KENNEDY, THE R1SE AND FALL OF THE GREAT POWERS: EcONOMIC
CHANGE AND MILITARY CONFLICT FROM I 500 TO 2000 416—18, 425—27 (New
York: Random House 1st ed. 1980).

92. RicHARD N. ROSECRANCE, THE RISE OF THE TRADING STATE: COMMERCE
AND CONQUEST IN THE MODERN WORLD 137—38 (New York: Basic Books
1986).

93. Id. at 1471.

94. The Reagan administration was not successful at repealing any
significant statutory programs. Instead, it adopted a court- and agency-oriented
strategy. AMAN, supra note 2, at 43—44; the success of this strategy depended in
large part on the nature of the regulation and the agency itself. The Reagan ad-
ministration lost its major court battles in health and safety areas, while it was
more successful in communication and commercial areas. See infra notes 146—
47 and accompanying text.

95. See Duane Chapman, Environmental Standards and International Trade
in Automobiles and Copper: The Case for a Social Tariff, 31 NAT. RESOURCES J.
449 (1991).

96. 1d.

97. See generally, BREYER, supra note 89.

98. See, e.g., Alan B. Morrison, OMB Interference with Agency Rulemaking:
The Wrong Way to Write a Regulation, 99 HARv. L. REV. 1059 (1986); Christo-



Notes to Chapter 1 | 197

pher C. DeMuth & Douglas H. Ginsburg, White House Review of Agency Rule-
making, 99 HARV. L. REV. 1075 (1986).

99. See, e.g., Motor Vehicles Mfrs Assoc. v. State Farm Mutual, 463 U.S. 29
(1983). For an earlier rejection of market approaches to regulatory problems, see
FPC v. Texaco, 377 U.S. 33 (1964) (holding that the statutory mandate of just
and reasonable rates required regulation and not a determination that the mar-
ket price would suffice).

100. See, e.g., Chevron v. Nat’l Res. Def. Council, 467 U.S. 837 (1984).

1o1. Id. See Alfred C. Aman, Jr., Administration in a Global Era: Progress,
De-Regulatory Change, and the Rise of the Administrative Presidency, 73 COR-
NELL L. REV. 11071, 1223—25 (1988).

102. See, e.g., Motor Vehicles Mfrs. Assoc. v. State Farm Mutual, 463 U.S.
29 (1983).

103. Compare Motor Vehicles Mfrs. Assoc. v. State Farm Mutual, 463 U.S.
29 (1983) (strong review of auto safety, deregulation) with Black Citizens for
Fair Media v. EC.C., 719 E2d 407 (1983) (deferential reviews of F.C.C. regula-
tions streamlining licensing procedures).

104. See, e.g., Heckler v. Chaney, 105 S. Ct. 1649 (1985); Sunstein, supra
note 29.

105. See Chevron v. Nat’l Res. Def. Council, 467 U.S. 837 (1984).

106. See, e.g., West & Cooper, supra note 47, at 192, 207—38.

107. See, e.g., Bowsher v. Synar, 478 U.S. 714 (1986); Morrison v. Olson,
108 S. Ct. 2596, 2625 (1988) (Scalia dissenting).

108. See, e.g., Occupational Safety and Health Act, 29 U.S.C. § 651 (1970).

109. See note 73, supra.

110. Id.

111. 467 U.S. 837 (1984).

112, Id. at 865—66.

113. See Alfred C. Aman, Jr., Symposium: How Separation of Powers Pro-
tects Individual Liberties, RUTGERS L. REV. 41 796—805 (1989).

114. See Bowsher v. Synar, 478 U.S. 714 (1986). Though footnote 4 of Bow-
sher expressly states that this issue was not decided, the implications of this
opinion were tested again in Morrison v. Olson, 108 S. Ct. 2597 (1988). Once
again, the Court refused to rule in a manner that made the “headless fourth
branch” unconstitutional. In fact, it seems to have put the issue to rest once
again. But see 108 S. Ct. at 2622 (Scalia, J., dissenting).

For commentary criticizing the role of administrative agencies in our constitu-
tional system, see Geoffrey P. Miller, Independent Agencies, 1986 Sup. CT. REV.
471 (1986); David P. Currie, The Distribution of Power after Bowsher, 1986 Sup.
Crt. REV. (1986). For an overview of these important constitutional issues, see
Peter L. Strauss, The Place of Agencies in Government: Separation of Power and
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the Fourth Branch, 84 CoLuM. L. REV. 5§73 (1984). For an application of this
analysis to Bowsher v. Synar and other recent cases, see Strauss, supra note 33.

115. Strauss, supra note 33.

116. 462 U.S. 919 (1983).

117. 478 U.S. 714 (1986).

118. See Peter L. Strauss, Was There a Baby in the Bathwater? A Comment
on the Supreme Court’s Legislative Veto Decision, 1983 DUKE L.J. 789 (1983),
who addresses the Court’s inability in Chadha to distinguish the use of the veto
in political and regulatory contexts. For a study of legislative vetoes in general
and their effect on the administrative process, see Harold H. Bruff & Ernest
Gellhorn, Congressional Control of Administrative Regulation: A Study of Leg-
islative Vetoes, 9o Harv. L. REV. 1369 (1977).

119. But see 462 U.S. at 968—74 (White, ]J., dissenting) (noting the various
kinds of legislative vetoes that have developed over time). See also Strauss, supra
note 118, at 8o4—12 (analyzing Justice White’s “intellectual” approach to the
legislative veto question).

120. Cf. Chevron v. NRDC, 467 U.S. 837 (1984), which demonstrates the
rhetorical, all-or-nothing aspect of the formalistic approach. In that case, Justice
Stevens set forth, as a condition of judicial intervention, the requirement that
Congress speak precisely to the issue then before the Court. According to
Stevens, courts should resolve all doubts in favor of agency discretion in the face
of statutory silence or ambiguity.

121. 462 U.S. at 951 (“Although not ‘hermetically’ sealed from one another,
the powers delegated to the three Branches are functionally identifiable.”) (inter-
nal citation omitted).

122. See Strauss, supra note 118, at 794—801.

123. Chadha, 462 U.S. at 945—46.

124. JAMES M. LANDIS, THE ADMINISTRATIVE PROCESS 11 (New Haven, CT:
Yale Univ. Press 1938).

125. This is not to say that the veto provision in Chadha was not, in fact, un-
constitutional, but rather to emphasize that if unconstitutional, it was so for rea-
sons more subtle and complicated than those articulated by the sweeping opin-
ion of the majority. See, e.g., 462 U.S. at 959 (Powell, J., concurring); see also
Strauss, supra note 118, at 817; Cass R. Sunstein, Constitutionalism after the
New Deal, tot HARv. L. REV. 4271, 496 (1987) (concluding that a functional ap-
proach to Chadha would yield the same result).

It is also important to note that, despite the impression of almost mechanical
rigidity, formalism is also capable of flexibility and ambiguity. Judges have dis-
cretion when characterizing the nature or function of the official under review.
The discretion involved in the labeling approach gives courts a great deal of
power, not only because it makes legislation more vulnerable constitutionally but
also because of confusion regarding the definitions of legislative, executive, and



Notes to Chapter 1 | 199

judicial functions. Once the court defines and applies these labels, the analysis
appears very simple. But the process of judicial definition behind this approach is
by no means clear cut. See, e.g., Bowsher v. Synar, 478 U.S. 714, 748—49 (1986)
(Stevens, J., concurring); see also Strauss, supra note 118, at 797—98 (discussing
what is legislative); Kurland, supra note 33, at 603 (commenting on “[t]he
inefficacy of resorting to a general notion of separation of powers to resolve con-
tests between two branches of government. . . .”).

126. Chadha, 462 U.S. at 958—59.

127. Pub. L. 99-177, 99 Stat. 1038, 2 U.S.C. 9o1—7, 921—22 (2002).

128. For a similar problem that arises when the First Amendment is arguably
overextended to certain kinds of commercial or regulatory speech, see Thomas
Jackson & John Jeffries, Jr., Commercial Speech: Economic Due Process and the
First Amendment, 65 VA. L. REV. 1 (1979); see also Alfred C. Aman, Jr., SEC v.
Lowe: Professional Regulation and the First Amendment, 1985 Sup. CT. REV. 93
(1985).

129. 295 U.S. 602 (1935).

130. Synar v. United States, 626 F. Supp. 1374, 1398 (D.C. Cir. 1986).

131. Id.

132. Id.

133. Synar, 626 F. Supp. at 1399 (citation omitted).

134. 1d.

135. The lower court noted,

Under subsection 251(b) (1), the Comptroller General must specify levels

of anticipated revenue and expenditure that determine the gross amount

which must be sequestered; and he must specify which particular budget

items are required to be reduced by the various provisions of the Act . . .

and in what particular amounts. The first of these specifications requires

the exercise of substantial judgment concerning present and future facts
that affect the application of the law—the sort of power normally con-
ferred upon the executive officer charged with implementing a statute. The
second specification requires an interpretation of the law enacted by Con-
gress, similarly a power normally committed initially to the Executive
under the Constitution’s prescription that he “take Care that the Laws be
faithfully executed” Art. II, 3. And both of these specifications by the

Comptroller General are, by the present law, made binding upon the Pres-

ident in the latter’s application of the law. . . . In our view, these cannot be

regarded as anything but executive powers in the constitutional sense.
Synar, 626 F. Supp. at 1400 (emphasis in original) (internal citation omitted).

136. 1d.

137. Id. at 1401 (quoting Buckley v. Valeo, 424 U.S 1, 129 (1976)).

138. Bowsher v. Synar, 478 U.S. 714 (1985).

139. 478 U.S. at 726.
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140. See Strauss, supra note 33, at 489.

1471. As the majority noted,

The statutes establishing independent agencies typically specify either that

the agency members are removable by the President for specified causes,

. or else do not specify a removal procedure. . . . This case involves
nothing like these statutes, but rather a statute that provides for direct
congressional involvement over the decision to remove the Comptroller
General.

478 U.S. at 725 n.4 (internal citations omitted).

142. 108 S. Ct. 2597 (1988).

143. Id. at 2369 (Scalia, J. dissenting).

144. As Justice Scalia noted,

That is what this suit is about. Power. The allocation of power among

Congress, the President, and the courts in such fashion as to preserve the

equilibrium the Constitution sought to establish—so that “a gradual con-

centration of the several powers in the same department,” . . . can effec-
tively be resisted.
Id. at 2623 (Scalia, ]J., dissenting) (citation omitted).

145. See, e.g., Office of Communication of the United Church of Christ v.
FCC, 707 E2d 1413 (D.C. Cir. 1983). This case concerned the FCC’s decision to
deregulate the commercial radio industry by eliminating quantitative processing
guidelines for nonentertainment programming, formal ascertainment proce-
dures, commercialization processing guidelines, and programming log require-
ments. Id. at 1419. The FCC’s deregulation was based on the belief that “current
conditions in the radio marketplace permit the Commission to reduce direct gov-
ernment control of licensees while still remaining faithful to its statutory man-
date to regulate in the public interest.” Id. at 1420.

The court agreed, upholding all of the deregulation decisions except the elim-
ination of the program log requirement. Id. at 1443. The court found nothing in
the Federal Communications Act, 47 U.S.C. §§ 151—610 (2000), the FCC’s en-
abling statute, to prevent deregulation. The statute’s mandate of a broad-based
public-interest standard gives the FCC a great deal of discretion to formulate its
public policy goals. 707 F.2d 1432.

Like the FCC, the Interstate Commerce Commission (ICC) also has been
fairly successful at deregulation. When the ICC was founded, Congress was pri-
marily concerned with the railroads” monopoly power. Interstate Commerce Act
of 1887, ch. 104, 24 Stat. 379 (1887) (current version in scattered sections of 49
U.S.C.). By the mid-1900s, however, the railroads no longer held such a domi-
nant position. In 1980, Congress responded to this change by passing legislation
designed to increase the flexibility of action under the current regulatory scheme.
See Staggers Rail Act of 1980, Pub. L. No. 96-448, 94 Stat. 1895 (1980).

Congress believed that decreased regulation would translate into increased
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competition, thus enabling the rail industry to provide services more effectively.
See H.R. ConF. REP. No. 1430, 96th Cong., 2d Sess. 79 (1981). Congress also
passed several statutes to effectuate its deregulation goals. See, e.g., 49 U.S.C. §§
11343(e), T10505(a) (2000).

For the most part, the ICC’s deregulation has been upheld. See, e.g., Balti-
more & O.R.R. v. ICC, 826 F.2d 1125 (D.C. Cir. 1987) (holding that in measur-
ing the potential harm to users of railroad track that the railroad sought to aban-
don, the ICC could consider the possibility of the user purchase of or subsidy to
the railroad’s operation); Illinois Commerce Comm’n v. ICC, 819 E2d 311 (D.C.
Cir. 1987) (upholding ICC exemption for trackage rights agreements); Baltimore
Gas & Elec. Co. v. United States, 817 F.2d 108 (D.C. Cir. 1987) (upholding
ICC’s promulgation of regulations for competitive access hearings).

There are some exceptions to the cases listed above. See, e.g., Regular Com-
mon Carrier Conference v. United States, 820 F.2d 1323 (D.C. Cir. 1987) (hold-
ing that ICC impermissibly granted an exemption from a prior approval hearing
to a railroad seeking to acquire six trucking companies); General Chem. Corp. v.
United States, 817 F.2d 844 (D.C. Cir. 1987) (holding that ICC’s determination
that railroads were not market dominant was arbitrary and capricious).

Commentators point out that there seems to be some tension between the
courts and the ICC concerning deregulation, but this tension is not based on
philosophical grounds. Instead, the courts are constrained to permit certain
deregulation because it conflicts with statutes that remain in force. Until Con-
gress clarifies the situation by repealing the conflicting statutes, the courts will be
forced to abide by them. For a detailed commentary on the ICC’s deregulation
efforts, see Mary A. Wallace, The D.C. Circuit Review September 1986—August
1987: Interstate Commerce Commission, 56 GEo. WAsH. L. REv. 937 (1988).
President Clinton has proposed to abolish the ICC altogether. See generally,
Robert Pear, The Clinton Budget: The Overview, N.Y. TIMES, Feb. 3, 1993, at
Ar.

146. See Motor Vehicle Mfrs. Ass’n v. State Farm Mutual Auto. Ins., 463
U.S. 29 (1983). In this case, the Supreme Court upheld the D.C. Circuit’s holding
that the National Highway Transportation Administration (NHTSA) had failed
to provide an adequate explanation for repealing the passive restraint standard.
This standard required automobile manufacturers to install passive restraint de-
vices in all new automobiles over a three-year period beginning in September
1981. Shortly after assuming office, the Reagan administration decided to delay
implementation of the rule for one year, citing numerous cost and compliance
problems. In addition, the delay was designed to give the NHTSA time to review
the entire passive restraint issue, opening up the possibility that the standard
would be completely rescinded. Because of this possibility, several insurance
companies and consumer groups brought legal action to challenge NHTSA’s
rescission of the standard. See AMAN, supra note 2, at 63—77; see also Larry W.
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Thomas et al., The Courts and Agency Deregulation: Limitations on the Presi-
dential Control of Regulatory Policy, 39 ADMIN. L. REV. 27, 32—34 (1987).

For other cases adverse to the Reagan administration’s deregulation attempts
at the agency level, see Public Citizen v. Steed, 733 F.2d 93 (D.C. Cir. 1984) (in-
validation of NHTSA’s indefinite suspension of treadware grading standards);
Int’l Ladies’ Garment Workers’ Union v. Donovan, 722 E2d 795 (D.C. Cir.
1983) (invalidation of the rescission of a thirty-nine-year-old regulation prohibit-
ing homework in the knitted outerwear industry); Pub. Citizen Health Research
Group v. Auchter, 702 F2d 1150 (D.C. Cir. 1983) (holding that the Occupa-
tional Safety and Health Administration had abused its discretion in not issuing
an emergency standard reducing worker exposure to ethylene oxide.)

147. See AMAN, supra note 2, at 9—13.

148. One way of highlighting the impact of deregulation at the agency level
is by noting the significant shift in the numbers of administrative law judges
(ALJs) functioning in economic regulatory agencies such as the FCC or the ICC,
which were often the targets of the deregulatory reforms of the 1970s and
1980s:

Shortly after the APA was passed, there were 196 ALJ’s, 64% (125) of

whom were assigned to economic regulatory agencies and 6.6% (or 13) to

the Social Security Administration. By 1984, there were 1121 ALJ’s. Only

6.5% (or 73) AL]’s were in the twelve economic regulatory agencies, while

67.8% (or 760) AL]J’s were in Social Security.

ALFRED C. AMAN, JR., & WiLLiaM T. MAYTON, ADMINISTRATIVE LAW, 200 n.7
(St. Paul, MN: West Pub. 1st ed. 1993) (relying on a study by Jeffrey Lubbers of
the United States Administrative Conference).

149. See, e.g., cases cited in note 145, supra.

150. President Bush’s memorandum imposing a moratorium on a new regu-
lation and a review of old regulations sought to eliminate costs and advance eco-
nomic growth, thereby furthering America’s global competitiveness. President
Bush first announced this moratorium in his 1992 State of the Union Address,
stating,

I have this evening, asked major Cabinet departments and Federal
agencies to institute a 9o-day moratorium on any new Federal regulations
that could hinder growth. In those 9o-days, major departments and agen-
cies will carry out a top-to-bottom review of all regulations old and new,
to stop the ones that will hurt growth and speed up those that will help
growth.

The President’s Address before a Joint Session of the Congress on the State of the
Union, 28 Wkry. Comp. PREs. Doc. 170, 172 (January 28, 1992). Bush ex-
tended the moratorium for another 120 days and then again, until the expiration
of his term. The President’s Remarks on Regulatory Reform, 28 WkrLy. ComPp.
Pres. Doc. 726, 727 (April 29, 1992); Remarks Accepting the Presidential
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Nomination for the Republican National Convention in Houston, 28 WKLY.
CoMmpr. PREs. Doc. 1462, 1466 (August 24, 1992).

151. Alfred C. Aman, Jr., A Global Perspective on Current Regulatory Re-
forms: Rejection, Relocation, or Reinvention?, 2 IND. J. GLOBAL LEGAL STUD.
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